
        
            
                
            
        

    
[image: images]


ENDORSEMENTS

“Scholars over the last few decades have challenged the construction of the religious/secular duality from a theoretical point of view. That was the easy part. In this fascinating volume, Andrew Jones does the hard work of historical analysis to deconstruct the religious/secular divide. In a richly detailed study of Louis IX’s reign, Jones shows how anachronistic our categories of religious/secular, religion/politics, and Church/ State are when we talk about the medieval period. Even more importantly, Jones suggests how those same categories operate ideologically when we talk about our own period, because they help to reinforce the notion that the way we divide up the world is natural, inevitable, and the summit of a process of evolution begun with our benighted medieval forebears. Jones’ work is history at its best, helping us to understand not only the past, but ourselves, better.”

—WILLIAM T. CAVANAUGH, DEPAUL UNIVERSITY

“Even many of the best scholars still construe the Middle Ages in terms of tensions between Church and State that prefigure those of modernity and modern tensions between the religious and the secular. But in this exciting and scholarly new book Andrew Jones amply shows that in the thirteenth century the ‘secular’ time of this world and its concerns was still governed by processes of sacramental mediation. The West was originally more integrated than we like to think, in a way that may allow us to see that, if our legacy is significantly different from that of Islam, it may not be different in quite the way that we think. For this reason, amongst others, this book could not be more timely.”

—JOHN MILBANK, UNIVERSITY OF NOTTINGHAM

“For the past half-century, social historians have been recovering a lost world of pre-modern, organic social relations. This scholarship has challenged modern readers to re-think basic modern assumptions about a range of social phenomena, most especially organization of work and family life. With Before Church and State, Andrew Willard Jones accomplishes a similar feat with respect to pre-modern politics. Here he challenges perhaps the most sacred cow of modernity: the privatization of religion. Building on the theoretical insights of historians and theologians who have identified ‘religion’ as itself a modern construct, Jones draws on extensive research to provide a masterful reconstruction of the political/religious imaginary of medieval Christendom at its peak in thirteenth-century France. He reveals a world in which there is no ‘problem of Church and State’ because there is no clear distinction between Church and State. Even more importantly, he shows that this organic integration of the Church into every aspect of political life was no ‘theocracy’—a rule of the State by the Church—but rather a reflection of incarnational and Trinitarian theology. Medievals understood the temporal and the spiritual as distinct-yet-united by analogy to the human and divine natures of Christ, while they understood society as a communion of persons by analogy to the Trinity. By these standards, modernity has separated not only ‘Church’ and ‘State,’ but every person from every other person, leaving us with a peace that is merely a cessation of hostilities rather than true concord.”

—CHRISTOPHER SHANNON, CHRISTENDOM COLLEGE

“It is often said, and rightly, that the past is a foreign country. Implicit in this statement is the conviction that when a genuine encounter takes place between the past and the present, the ‘time-traveler’ returns home enriched, with a capacity to see both the past and the present anew. While there are many books on medieval history that accomplish this task to a limited degree, I would place Andrew Jones’ study of the sacramental kingdom of King Louis IX among an elite category of books that open up genuinely new ways of seeing both past and present.

“To effect such an encounter is not easy; for all too often, the ‘traveler’s’ own habits of thought and action render the foreignness of the past invisible. With a keen and sympathetic eye for both medieval and modern ways of seeing, Jones carefully measures the distance between the two. Then, drawing on an impressive range of sources, he lets the past speak with its own voice, without being pre-empted or colonized by modern habits of perception. The reader wins a double prize—the political and religious world of thirteenth-century France, in all its exotic otherness; and a new standpoint from which to see, perhaps for the first time, the exotic otherness of today’s political and religious landscape.”

—DAVID FOOTE, UNIVERSITY OF ST. THOMAS

“Dr. Jones has done the world of scholarship an immense service with the publication of Before Church and State. Thomas Kuhn famously spoke of paradigm shifts within science. Dr. Jones’ volume has the potential to do just that: shift an entire paradigm within the history of the medieval period, which would have a ripple effect in a host of other fields: history of law, politics, theology, and philosophy. What Jones has done is shown the complexity of medieval Christendom which problematizes the universally assumed dichotomy between the sacred and the secular. With his thorough treatment of the historical context to St. Louis IX and Pope Clement IV, including copious primary sources, Jones has demonstrated that far from a raging battle between throne and altar, the evidence indicates a unified Christian society. Modern scholars have anachronistically read back into the historical record post-Enlightenment divisions between secular and sacred, where no such divisions actually existed. Instead, conflicts were aimed at the shared twin goal of both laity and clergy, namely the common temporal good and the eternal good of souls. Jones’ immensely important volume represents a masterful treatment of the historical data which promises to have a profound impact on a number of disciplines, especially history, politics, and theology. Extremely well-written, erudite, and perspicacious, Before Church and State is a gripping historical narrative and should be read widely by any intellectual concerned with our common past, present, and future.”

—JEFFREY L. MORROW, SETON HALL UNIVERSITY
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PREFACE

THIS BOOK has been with me for a long time. It began taking shape ten years ago when I started writing graduate seminar papers that focused on the French popes of the 1260s, Urban IV and Clement IV. I was interested in these figures originally simply because it seemed that no one else was—a wonderful reason to settle on a dissertation topic, as I thought at the time. As I read the documents that surrounded their activities, I increasingly came to know them, to understand their vision of Christendom. This research also thrust me into the world of St. Louis’s France, both because these popes were subjects of the great king and because his kingdom was at the very center of mid-thirteenth-century affairs. And so, I started reading the documents that surrounded St. Louis’s reign. It was in this manner that I came, slowly, to form an understanding of the relationship between clergy and king, Church and State. And this understanding was at odds with many of the narratives that I had been taught since childhood. I found myself having to jettison my established and everyday categories. Notions of Church and State, of religious and secular, of worship and politics, of private and public, simply couldn’t be made to express what I saw in the sources.

By the time I defended the dissertation, I felt I had worked through many of these problems and had come to a stable understanding of the unity of the spiritual and the temporal powers within a coherent medieval Christian worldview. However, due to the unfortunate isolation of the academic disciplines, I, as a historian, was at that time largely unaware of the work of the theologians, philosophers, sociologists, and others who were proposing similar, but far more advanced, arguments in their own disciplines. I recall clearly my first encounter with John Milbank’s Theology and Social Theory: I was sleep deprived and on a flight to somewhere. It was exhilarating. Milbank fully articulated so many of the ideas and intuitions that I had been trying to make sense of. He clarified so much in my clouded thinking. What’s more, Milbank gave me the courage to press ahead.

In the years that followed, I read more of the often spectacular work that was being done across many disciplines, especially in theology. When I took this new knowledge back to the body of historical research that I had assembled, I found that my original interpretation largely remained my interpretation, only now I had better tools to understand and explain it, to myself and hopefully to others. And so, over the course of the past five years the work has profoundly evolved. I dramatically reworked nearly all of it and it has about doubled in size. The chapters on Parlement were added first, and these then became the backbone of the whole second part of the book. In the records of Parlement I saw something that I had largely missed in the dissertation: I saw an ordered, juridical society that lacked sovereignty. This added a whole new layer to the book, from beginning to end.

My reading in theology continued, especially after I came to the St. Paul Center at Franciscan University. My understanding of how the Scripture was approached in the High Middle Ages was greatly deepened during this period, which helped me to see the implications of many of my “institutional” observations. It was also at the Center that I really engaged, finally, with St. Thomas. I had known, of course, that St. Thomas was the book’s “elephant in the room.” “Yes, but Aquinas says…” was the way over the years that so many protests against my thesis had begun. It is almost certainly imprudent and certainly naive for a historian such as myself to wade into the arguments of theologians. But, I just didn’t see how the book could avoid engaging the great doctor. I decided that maybe I could get away with it by treating his writings as yet another body of documents from the period. Was I qualified to offer a reading of them as a historian? I don’t know the answer, but the fourth part of the book, the Conclusions, is the result of my attempt. Working on Thomas added another thick layer to the work, and another revision was made.

It was in this way that the book took its current form, and its current form is odd, even somewhat accidental. It is most certainly a work of history, a history that focuses narrowly on a particular time and place, but it is also a history that is aware of its broader theoretical and even theological implications and which attempts to articulate them. The method I adopted was one of simply following the sources and recording what I thought about them. It vacillates between minute detail and grandiose conclusions. In the end, the book has come to propose a narrative structure that emerges from the Christian tradition and that is, I think, capable of making sense of the data of the sources while telling a story rather different than that which is normally told. This has resulted in a work that trespasses in the territory of multiple specialties, in none of which can I call myself a master, as the actual masters will quickly perceive. This leaves immense purchase for criticism. I likely don’t have good responses for many of the criticisms that the specialists will levy. I simply beg the reader’s pardon and I hope the book might be of some value, even if just as an occasion for discussion. I hope that I have captured something of the medieval social vision, and I hope that I have in some measure shown how that vision can help us understand our own.

As I mentioned, the book came to be over the course of about ten years. Over this time, I have been helped by so many wonderful family members, friends, and colleagues that it would be impossible to list them all here. I owe a profound debt to my dissertation advisor Damian J. Smith and to my graduate student friends, Adam Hoose, Scott McDermott, and Luke Ritter. It was in conversations with them that the seeds of most of the ideas in this work were planted. My colleagues at the St. Paul Center, Rob Corzine and Scott Hahn, are largely responsible for getting me to finally publish the book. Without Scott’s support and insistence that the work was of value, I doubt I would ever have “finished” it. Jacob Wood and Jeff Morrow read the work and offered invaluable comments, sparing me much embarrassment, and adding depth to my reasoning. Likewise, David Foote and Gregory Lippiatt read the manuscript and offered extremely helpful comments and corrections. Portions of the work have benefited from being discussed in the Wednesday evening graduate seminar at the St. Paul Center and I thank all the participants for their efforts. Brett Kendall, Melissa Girard, Katie Takats, Kathryn Hogan, and especially Chris Erickson did amazing editorial work. No one has spent more time with the work, however, than has my mother, Jerilou. She has read it all the way through in every one of its iterations and has offered constant editorial guidance and direction. More than this, though, she is responsible for planting in me the seed of intellectual curiosity and of always tending it, sometimes pruning it, as it grew. Thanks, Mom. Finally, I thank my wife, Sara. She sacrificed hundreds of Saturdays and has provided the love and support without which, as far as I can tell, such projects simply cannot be done, at least not happily.
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CHURCH AND STATE?

And therefore, where there is not this righteousness whereby the one supreme God rules the obedient city according to His grace, so that it sacrifices to none but Him, and whereby, in all the citizens of this obedient city, the soul consequently rules the body and reason the vices in the rightful order, so that, as the individual just man, so also the community and the people of the just, live by faith, which works by love, that love whereby man loves God as He ought to be loved, and his neighbor as himself—there, I say, there is not an assemblage associated by a common acknowledgement of right, and by a community of interests. But if there is not this, there is not a people, if our definition be true, and therefore there is no republic; for where there is no people there can be no republic.

—St. Augustine (ca. 413)

Let both swords of the faithful fall upon the necks of the foe, in order to destroy every high thing exalting itself against the knowledge of God, which is the Christian faith, lest the Gentiles should then say, “Where is their God?”

—St. Bernard of Clairvaux (ca. 1130)

These three types, namely, the laity, the secular clergy, and the religious, are a trinity: but in the holy union of the Church and in the Catholic faith they are a unity. Likewise, the Persons of the Father and the Son and the Spirit are a Trinity, but in essence and divinity a unity.

—Hostiensis (Cardinal Henry of Susa) (1254)

In the Church there are two powers, the spiritual and the temporal.

—Vincent of Beauvais (1260)

THIS BOOK IS A STUDY of France during the life of St. Louis IX (1214–1270). In it, I hope to overcome the limitations of modern political and religious categories and, in doing so, to reframe our discussion of government in the Middle Ages, especially with regard to the spiritual and temporal powers. I argue that thirteenth-century France was not a world of the secular and the religious vying for position and power, but a world in which the material and the spiritual were totally dependent on each other and penetrated one another at every level. This was a world not of the religious and the secular, but of the New Testament and the Old, of virtue and vice, of grace and law, of peace and violence. This world offered a coherent vision of the whole in which mankind moved through grace from the lesser to the greater, from the fallen to the redeemed. It was an integral vision which included all of social reality and it was far removed from our own.

Our own vision is secular. Even when we acknowledge the importance of religion, we do so from within the assumption of the secular: that reality itself is ultimately free of the religious. Religions come and go; they are relative. The secular is permanent; it is absolute and universal. To us, the secular is the field on which the game of history—including religious history—is played. Within this secular vision, religion as a sociological category is often considered inessential to the concept of society itself. In this view, religious societies are, in a sense, accidentally religious: their religion can fade away. Secular societies, for their part, do not seem to have a religion proper to themselves at all, even if some individuals within them are religious.

To us moderns, the secular is fundamental. Even when religion is considered a universal sociological category, we almost always first translate it into something secular, such as its function: it synthesizes diverse perspectives and experiences, it knits people together, it makes the world coherent, it assuages the fear of death, it provides legitimacy for power, it constructs social roles, and so on. In this way, we are perhaps willing to accept that every society has a religion, but only if we first reduce religion to yet another aspect of the fundamental secular, to yet another ideology or worldview. In such an approach, “religion” is a category that functions within the secular.

Through this framework, we recognize that the societies of the Middle Ages were religious. But we do so because we recognize in the Middle Ages characteristics that we, from the vantage point of the fundamental secular, now call religious. When we say that the Middle Ages were religious, we mean something similar, I think, to when we say that a particular person is religious. He goes to church, he prays, he talks about God, and so on. Religion is important in his life. It might even be the most important thing in his life, having influence in everything that he does. But it could go away; he could abandon his religion and become secular and he would still be him. And this is so because the secular is always actually there: it is the “there” where religion functions. In this way, even the most religious person does a great deal that we coherently call secular. He goes to work; he votes; he mows his lawn. We view the Middle Ages in a similar manner, and activities of our secular world that we recognize in the behavior of the religious people of the Middle Ages we deem to have always really been secular, even if they mentioned God when they did them. The people of the Middle Ages could have cultivated the land, they could have elected kings, they could have administered justice, and they could have fought wars without God because farming, elections, courts, and wars are constants and so ultimately secular. On the other hand, things that we recognize in the past and now think of as being religious and so optional to our secular society we deem to have always belonged to the “religious” sphere—the Scripture, liturgy, prayer, sacraments, the clergy.

The current book is a challenge to this conception of the Middle Ages and to the categories that underpin it. In it, I hope to add my voice to the growing chorus of scholars from diverse disciplines who are challenging notions of the “religious” and the “secular” wherever they appear. I contend that the Middle Ages were neither religious nor secular because the religious and the secular are two features of a single construction: the modern, Western social architecture of “Church” and “State,” “private” and “public,” “individual” and “market,” and so on. The societies of the Middle Ages had a different architecture based on different assumptions and different concepts, ultimately on a different vision of the cosmos.

Medieval government provides an opportunity for us to see the lines of this architecture. Medieval kings did many things, including enforce justice and wage war. We are inclined to think of justice and war as essential and so secular. Kings are, therefore, the State, and are more often than not seen as fundamentally secular in nature, even if animated by sincere “religious” ideology because such ideology could transition away from its “religiousness” without doing violence to the State’s fundamental nature. This reading is re-enforced by the terminology we find in the medieval sources, within which the kings and lords are often referred to as the “secular power.” They were the “secular arm” who enforced the “secular law” with the “secular sword.” This modern view is not completely wrong: kingship is without doubt an ancestor to the modern State—one branch of the State’s genealogy does lead here.

The problem, however, is that in the Middle Ages the “secular” was integral to a conception of social reality that was thoroughly “supernatural” in character. “Justice” was a name for Christ, and the king was his vicar. The king’s “secular” justice was a direct participation in the construction of the City of God, and his legitimacy came only through his sacramental incorporation into the Body of Christ and the office that he held within it. He wielded the secular, temporal sword that had been bestowed on the Christian people by Christ himself. The temporal sword belonged to God. The “religious” was not accidental to this world, and the kings were not the State. It was a sacramental world in which the material and the spiritual were everywhere and always present together. The spiritual power was the power of the priests to dispense the grace that sustained this society in charity and they wielded the spiritual sword of excommunication against the mortal sinner. The temporal power was the power of the laymen to organize the world of things and events, and they wielded the temporal sword against the violent.

Both powers and their swords were the power of the Church through which it worked out its salvation in time. It was an integral understanding. “Secular” simply meant “in time” or “in the world,” and the Church militant operated directly in the world. Indeed, the primary dispensers of sacramental grace were the “secular” clergy and the only “religious” people were the monks and nuns. This world made sense on its own terms. It was what Henri de Lubac would have called a “complete act.”1 If we insist on reading our understanding of the secular and of the religious back into this world, what we see is that the government of both kings and priests were thoroughly secular—of course, they were also both thoroughly religious. Our modern categories do not hold.

One of the central arguments of this book is that we should abandon the use of “religious” and “secular,” “Church” and “State,” understood in their modern senses in our attempts to understand the Middle Ages, in this case the thirteenth century. This is not because the terms have no meaning—in our world they have a great deal of meaning. Rather, it is because one cannot get too far along in building a thick description of the thirteenth century before concluding that everything was religious or, if one is inclined to come at it from the other direction, before concluding that everything was secular. Both conclusions are correct because the thirteenth century is the common ancestor in the genealogies of both the religious and the secular. It is out of this medieval world that our conceptions of the secular and the religious slowly emerged over centuries of history—and they emerged together: the religious is a part of the secular.

It is as mistaken to read the secular and the religious back into the medieval world as it would be to describe a grandfather as a conglomeration of his grandchildren’s traits. He is not a piece of this child and a piece of that child. He is a “complete act” in and of himself, and the children descend from him; before they were born, they did not exist “in him,” a piece here and a piece there. Rather, it is only after their birth that we can look back at the grandfather and see whence they came. It is only after the children exist that the grandfather can be somehow “divided up.” This glance back can tell us a lot about the grandchildren—it is a legitimate genealogical exercise—but it adds little to our knowledge of the grandfather. He does not need the grandchildren in order to be the “complete act” that he is. The “religious” and the “secular” are the offspring of modern history. The Middle Ages are their shared grandfather. In order to understand him, we must set the grandchildren aside because they did not yet exist.

The process through which they came into being is appropriately called secularization, but it is a very difficult process to describe without putting the cart before the horse. Peter Berger has written, “By secularization we mean the process by which sectors of society and culture are removed from the domination of religious institutions and symbols.”2 The problem, however, is that institutions and symbols are recognizable as religious only from the vantage point of the secular. This means secularization might be just as legitimately understood as being the process by which sectors of society and culture were construed as religious institutions and symbols. In other words, secularization is the process through which the “religious” as we conceive of it was created. Along these lines, Brent Nongbri has accurately remarked that we call religious “anything that sufficiently resembles modern Protestant Christianity,”3 and when Charles Taylor states that the British were more religious in 1900 than ever before, we might consider him to be, in a sense, defining the term “religious.”4 It is no coincidence that it is precisely at this time and in this place—late nineteenth-century, Western Europe—that we can also most clearly define the “secular” (Darwin, Marxism, the factory, Otto von Bismarck, the Third Republic, etc.). It seems that historians such as Jean Delumeau, who have maintained that the people of the Middle Ages were not really Christian at all, are working within a tautology:5 from within the categories of modern thought, the Middle Ages could not really be Christian because Christianity can only exist in a secular society. As a “religion,” Christianity is a modern, dare I say “secular,” phenomenon.

We live in this modern world and most of us do not believe that our concept of the secular is a historically contingent construction. Rather, we tend to believe our world to be based on the way things really are (the secular, too, has become a “complete act”): we understand “secular” and “religious” to be essential categories. And so, with these categories in hand, we go off to study the government of other cultures, other times and places, sorting whatever we find appropriately. In doing so, when we consider government, we construct sociological theories and historical narratives that necessarily terminate with the secular State and that posit the secular State as something that is really always there, even if nascent, not yet developed, or obscured. The discipline of political history has been practiced largely within this meta-narrative of secularization, and while the works of individual scholars are, of course, often nuanced and sensitive to potential category mistakes, it is nevertheless the case that a generalized, medieval chapter in this narrative has emerged as a synthesis of the research of the past two hundred years. This is the narrative one often finds in textbooks or in summaries of the medieval period. It is a narrative that one finds normally accepted by non-specialists without qualification.

Within this familiar story, the papacy battled the monarchs over who would have what Walter Ullmann called “monarchic functions,”6 over whether the imperium or sacerdotium was sovereign. This was a protracted struggle, from the Investiture Controversy in the eleventh century to the Avignon papacy in the fourteenth. As Geoffrey Barraclough wrote, “It is possible to draw a straight line from what [Gregory VII] set out, but failed, to do, to the exalted claims of Innocent III and Boniface VIII.”7 Over the course of this struggle, as the popes attempted to extend their power they were forced to spend the papacy’s moral capital engaging in dirty political power struggles, as well as stretch the ideology of papal monarchy into a theory of worldwide theocracy. As the papacy drifted from its properly religious and spiritual role, as it struggled to gain control of the “secular” sphere of politics, it debased the power of ecclesiastical censure and of crusade, turning them into cynical tools of statecraft; it centralized its administration, undermining the power of the episcopate, and became corrupt and legalistic. In the process, it lost the moral authority and prestige it once held. This conflict ended in an ignoble defeat of the papacy at the hands of Philip IV, from which it was a short journey to French domination of the Avignon papacy, schism, and ultimately the Reformation.8 As John A. Watt states, “We may perhaps allow ourselves to see in the contrast between Innocent III in the authoritative splendor of Lateran IV and the bitter humiliation of Boniface VIII the measure of the decline of the papacy in the thirteenth century: a decline the popes at Avignon did little to halt.”9 The papacy’s decline is to be contrasted with the rise of the monarchies, who, over the course of their struggles with the Church, achieved independence and real sovereignty. As the story goes, the renewed study of Roman law provided the State with the legal concepts needed to justify itself without religion. Theologically, Aquinas finally dispensed with Augustine’s notion that the State was the consequence of sin and asserted, based on Aristotle, that the State was natural to mankind. Embracing this theoretical and legal self-sufficiency and having bested the Church, the monarchs set about building their States.

Within this narrative, the kings are certainly religious. But, it is a modern understanding of religion. It is religion as political ideology and personal piety. Because of this, “religion” remains an accident to the king’s essence as the State. Ideologies can change and personal piety fade away without the essence of the State being undermined. Within the narrative, the anointed kings of the High Middle Ages were the State, and when their ideology shifted to that of absolutism in the Early Modern Period, they remained the State, and when, ultimately, the monarchies gave way to Modern secular legislatures and secular dictators, these remained the State. The State is the constant because the Modern State is really where we started.

Nevertheless, one must be careful in criticizing this narrative too harshly because the secular State most certainly does have its own history, and I suspect that a good telling of it would include many parts of the genealogy that I just laid out. That is not the problem. The problem with the accepted narrative is that within it history itself tends to become nothing but the genealogy of the secular State. In the accepted narrative, we start with the grandchildren. And so, many histories purporting to be about the Middle Ages are actually about the nineteenth century. Similar to the secularity of the State, within this narrative the Church’s religiousness is conceived of as essential. The Church engaged in secular affairs throughout the narrative, to be sure, but its political activities were accidental to its essence, and when they faded away or were suppressed, when religion finally became the private, spiritual, reflective thing that it really, properly always was, the Church remained the Church and religion remained religion. The project of modern historians of the Middle Ages has often, therefore, been to show how this proper sorting happened, how we finally got to the secular State and the religious Church, and so we get the narrative of the “problem of Church and State.”

Histories of St. Louis’s rule have tended to be dependent on the narrative of the secular State and normally follow this pattern. In the thirteenth century, France gained territorial integrity. This newly expanded kingdom was increasingly governed by the central authority. The king worked to monopolize violence, bringing more and more “feudal” activities under his purview. To this end, Louis outlawed private war and the duel. The king’s power, we are told, was increasingly the ordering principle, maintaining the peace in the face of the so-called “private violence” of the knightly class, which was previously endemic. In order to effectively exercise his power, Louis rationalized his officials into a bureaucracy complete with salaries and offices. The royal officials of this administration operated under laws, or ordinances, decreed from the center. It was under Louis that these laws were brought together and rationalized in the pursuit of justice and peace. Louis, therefore, built Parlement. Parlement was the place where the conflicts of society were worked out through the new science of law, rather than through violence. Parlement was staffed with expert officials, lawyers, the famous “New Men,” who were the prototype of the middle class, a meritocracy of professionals. As Jacques Le Goff wrote, we are witnessing the “march toward absolutism,” which would all come together under Louis’s grandson Philip IV.10 The French kings were building the sovereign State, and by the end of the thirteenth century this sovereignty extended to control of the Church.

In addition to the assumptions concerning the religious and the secular discussed above, I believe this reading is dependent on certain modern assumptions about how politics work; indeed, about what, in fact, they are. One of these assumptions is that sovereignty exists. Sovereignty is a difficult concept to define. But, the best place to start is probably with Jean Bodin: “Sovereignty is that absolute and perpetual power vested in a commonwealth.”11 The sovereign is that entity that wields force without reference to any other human entity: all legitimate force is ultimately a delegation from the sovereign, and the sovereign has always and everywhere the right to intervene. Like the “religious” and the “secular” in the simplified narrative of Church and State, “sovereignty” is posited as an essential part of social life. Sovereignty exists, even if it is unclear who holds it or if the apparatus to effectively wield it has not yet been built, and the contest, the struggle of history is about who will both claim the prize of sovereignty and be able to defend that claim. In the “problem of Church and State,” sovereignty is what the popes and kings were really fighting over—a prize that by definition cannot be shared. However, it is my contention in this book that as with the “religious” and the “secular,” “sovereignty” did not exist in thirteenth century France, not because the organizational technologies had not yet been invented, but because the concept of sovereignty and the attempt to build sovereign States are the products of a distinctly modern set of assumptions and institutions that was not present.

I contend that ultimately the assumption that underpins the modern understanding of politics, the assumption that leads us to see sovereignty as always historically relevant, is the same assumption that underpins the doctrine of the “secular” (and so the existence of “religion”), and this assumption is the existence of a primordial violence. The idea was articulated most directly by Hobbes: humankind is in a state of constant warfare, everyone against everyone. The sovereign power of the State is a violence so profound and so predictable in its application that everyone submits. The other founding theorists of modern political thought essentially agreed. John Locke, for example, only avoids Hobbes’s natural war by positing property rights as natural. But such rights are always over and against another person. The liberalism that developed out of Hobbes and Locke conceives of human interactions as, at root, contractual actions and of contracts as a type of compromise in the face of conflict, in the face of scarcity. Because all human interactions are ultimately contractual and based on property rights and the State is that which enforces contracts and property rights, there is within liberalism itself the presupposition of the ubiquitous power of the sword—sovereignty.

I am convinced that this “ontological violence”12 is the field from which the idea of sovereignty—and so of the State—has sprouted and is cultivated because, in the face of perpetual violence, peace is possible only through the imposition of a greater violence that can suppress all other conflicts.13 Sovereignty allows for legitimate violence. Without it, in the modern world of ubiquitous violence, you can either accept a sort of political nihilism: the strongest rule and there is no right or wrong about it—this is the route taken by many postmodern theorists. Or, you can assert that all violence is immoral and that therefore all government is crime. This is an extreme position sometimes adopted by radicals of various stripes. Or, you can maintain that sovereignty is real and has existence prior to any particular, historical political situation. The sovereign is that power that can wield violence legitimately, that is somehow morally empowered with a monopoly on violence, and who rightly wields that monopoly unchallenged; all other violence is crime. Sovereignty allows us to sort the relentless violence into two types: the legitimate and the illegitimate.

It seems to me that almost all modern political thought, from theories of the divine right of kings to theories of representative republics, are ultimately about who is sovereign and how their monopoly on violence can be realized most effectively. Because this scenario operates at the level of an assumption, history is seen as the struggle over sovereignty: who is going to have it and how are they going to enforce it? The right answer ideologically, of course, is the secular, democratic State—which becomes the telos of history and the perfect manifestation of sovereignty. It is this idea that underpins ultimately the narrative of “the problem of Church and State” because it is this idea that cannot see a way to accommodate both papal and monarchical power within a single, coherent, and stable society.

Read from within this framework, in the Middle Ages, the Church seems to have made a bid for sovereignty. It attempted a religious State, a theocracy. This attempt put it necessarily in conflict with the secular monarchies. There simply cannot be both multiple sovereigns and peace, and so we get the notion of the Church and the State in the Middle Ages as rival, parallel institutions. As one theorist of secularization has written, “the popes were to rule over the Church, and the princes were to rule over the state, and each had its own property, personnel, and politico-legal apparatus.”14 Like eighteenth- and nineteenth-century sovereigns, sometimes the two institutions formed an alliance against some common enemy, while at other times they waged war against each other, but within the confines of modern political thought, the papacy and the kings could never ultimately be anything other than rivals. The development of the secular State and the religious Church is seen as the final resolution of this struggle over sovereignty, but not without the bloodletting of the sixteenth and seventeenth centuries. The story of sovereignty, the story of Church and State, and the story of the religious and the secular are, therefore, totally bound up together as interlacing plotlines in the same meta-narrative. This whole discourse is, I believe, ultimately ideological, an explication of the modern West’s legitimacy.15

Within this reading of the Middle Ages, relations between St. Louis IX and the papacy have been largely ignored. Joseph Strayer, in an article titled “The Laicization of French and English Society in the Thirteenth Century,” deals almost exclusively with Philip IV, mentioning St. Louis only once, stating that Louis was somehow resistant to the “nationalization” process.16 The neglect of St. Louis is far exceeded, though, by the general neglect of the papacy during the second half of the thirteenth century. After the death of Frederick II in 1250 and the start of what is often called the “long interregnum” of the Empire, the history of the papacy seems to become relevant again only with the advent of its conflict with the Capetians under Boniface VIII and with the move to Avignon. Since the papacy is understood to have lost its battle with the French monarchy, and since papal power is essentially defined as its ability to dominate the antithetical power of the monarchy, it is simply assumed that the second half of the thirteenth century was a period of papal decline and monarchical ascent, even if not a period of open conflict.17 In this emplotment the seemingly cooperative relations between the papacy and the Capetian monarchy in the thirteenth century are necessarily understood in terms of realpolitik: the papacy needed Capetian support against the Hohenstaufen and their heirs and the French Crown found cooperation with the papacy to be sometimes in its interests.18 As Elizabeth Hallam has written, “In general political dealings the king managed to remain on good terms with a papacy that could not deny his personal piety, but which he only supported when it suited his own ends: good order in the French Church, the upholding of his royal power and the recapture of the Holy Land from the infidel.”19 However, because Church and State are opposed principles within this narrative, the rise of Capetian power ultimately necessitated a corresponding decline in papal power. James Powell is so convinced of the mutual exclusivity between the power of the papacy and that of Crown that he argues that Louis IX’s enthusiasm for and organization of crusades, actions to which the papacy had been exhorting monarchs since the eleventh century, were evidence of the decline of the papacy, a decline that resulted in a Church that could be characterized as “desperate” by the end of the century.20

I do not aspire to diminish the work of the generations of scholars who have, to varying degrees, worked within the meta-narrative described above. Most have contributed greatly to our knowledge of the medieval monarchies and of the Church, and most nuance their own assertions in a manner that would reduce the purchase for aggressive criticism. Nevertheless, I do believe it to be the case that much work in this field has been handicapped by a matrix of categories and concepts that almost compels a certain narrative structure. The current book is an attempt to change the terms and categories through which we conceptualize and discuss the “problem of Church and State” in the Middle Ages and so to free scholarship to go in a new direction.

I argue that thirteenth-century France was built as a “most Christian kingdom,” a term that the papacy frequently used in reference to it. I do not mean that the kingdom of France was a State with a Christian ideology. I mean that it was Christian, fundamentally. There was no State lurking beneath the kingdom’s religious trappings. There was no State at all, but a Christian kingdom. In this kingdom, neither the “secular” nor the “religious” existed. Neither did “sovereignty.” I do not mean that the religious was everywhere and that the secular had not yet emerged from under it. I mean they did not exist at all. Also, I do not mean that the mechanisms and technologies necessary for the realization of sovereign power did not exist. Nor do I mean that the idea of sovereignty was inchoate, that its integrity was awaiting the development of intellectual systems capable of giving it expression. I mean that sovereignty did not exist at all. “Sovereignty,” the “secular,” and the “religious” have existence only in the specific historical circumstances through which we give them their definitions—that is, the eighteenth and nineteenth centuries. If we approach the Middle Ages with these categories, then really we are writing histories of these modern centuries and not of the Middle Ages themselves. The “State” and the “secular,” like all concepts, certainly have histories, genealogies that reach back as far as one might like to go. The people of thirteenth-century France, however, were not trying to figure out how to build a “Sovereign State” and they were not trying to disentangle the “secular” from the “religious.” They had never heard of these things. Their world made sense, and it was a world that did not contain these concepts. This is the world that I am after.

We must abandon the assumptions of modern politics ultimately because France was a Christian kingdom and, within Christianity, peace is the primordial condition and violence is sin, an aberration, a corruption, and ultimately something that does not even have real being—it is an absence. This is a key theme of St. Augustine’s thought.21 St. Thomas Aquinas treated peace as the final end of being itself.22 One of the things we have to allow for in order to break free from the modern construct of the “problem of Church and State” is that charity could have real content as charity, that self-sacrifice is real and not just a tactic of conflict. We have to allow for the possibility that two people can have a relationship that is not predicated ultimately on competition for power, one over the other—in effect, we have to allow for the possibility of a non-dissembling peace. If we do so, we can understand the people of the thirteenth century on their own terms, within their “complete act,” because this is the language in which they speak. We can read the sources looking for their categories and concepts and we can entertain the possibility that their language is better at capturing who they were than is ours. It is this that I attempt to do.

The idea of the “complete act” is an important one. It is also very difficult to hang on to. We live in our own complete act, and we necessarily pull our language and categories from it. A history that tries to present the complete act of a distant time and place is necessarily a work of translation, and translations are always flawed: they always fail ultimately to capture all the meaning of the original. But a good translation is capable of conveying some of the meaning of the original. As people, we are capable of communicating with each other, and I am convinced that this holds true in principle across the centuries. Nevertheless, translations must be very carefully made. In this work, in order to hold as closely as possible to the complete act of thirteenth-century France, I follow what must be seen as a most fundamental “complete act,” the life of a single man: Gui Foucois.

Gui lived an interesting life. He was born in Saint-Gilles in the South of France sometime around 1200.23 His father, Pierre, was an important advocate and judge under Counts Raymond V and Raymond VI of Toulouse and was involved at the highest levels in the affairs of the period.24 Gui grew up during the Albigensian Crusade, the invasion of the South by the Northern “French.” Gui went to Paris to study and returned to the South in the mid-1230s, going to work as a lay advocate. His primary task was to help figure out how the postwar region was going to be rebuilt according to the terms of the documents that ended the conflict—the task of turning theory into practice. He was very good at this, and in 1249 he went to work for Louis IX’s brother, Count Alphonse of Poitiers and Toulouse. He helped build the institution of royal enquêteurs and wrote the rules and ordinances for the reform of secular officials. What is more, he was instrumental in the establishment of the ecclesiastical inquisition in the South. In 1254, he began his service to the king. He wrote some of the most important reforming documents of St. Louis’s reign, implementing the vision of Christian kingship. He served as a royal enquêteur and was instrumental in the construction of the legal universe in which they would work. He became such an expert on the law of heresy that the Dominican inquisitors asked him for advice and the Consilium that he composed for them became one of the most important founding documents of the medieval inquisition.

Gui was a married man with two daughters. When his wife died in 1257, he took Holy Orders, and within a year he was elected to the See of Le Puy. As a bishop, he continued to work for the construction of the Christian kingdom. He served in Parlement, Louis’s newly constructed royal court. He continued to serve as an investigator and delegate for royal justice but now added to it work for the pope for ecclesiastical justice. Gui constantly held both royal and apostolic commissions. After only three years, he was translated to the Archbishopric of Narbonne and was involved at the very highest levels of international affairs. In 1261 he was named a cardinal of the Roman Church and became the legal advisor to Pope Urban IV. He was sent as a papal legate to France to try to broker a peace between Henry III of England and his barons. Working with Louis IX, Gui wrote some of the most ardent defenses of monarchial power that one finds in the period.

In 1264 Gui was elected Pope Clement IV, and as pope, he continued to work closely with Louis. He helped establish the office of cardinal legate as a near permanent position in France. He pressed Louis to go on crusade and supported his efforts when he took the Cross. Clement also defended the power of the papacy. Indeed, he drafted one of the most important statements of papal primacy in the thirteenth century, a statement that was reiterated at the Second Council of Lyons and repeatedly thereafter, including in the decree of papal infallibility promulgated at the First Vatican Council.

Gui is a fascinating character. He is also a person whose life allows us to cut across so many of the lines that are normally drawn in the “problem of Church and State.” He had his hand in just about everything, and his life as a “complete act” lets us get at the “complete act” that was the society in which he moved. This book is not a biography, however. Although I follow Gui and use his life as a coherent thread to reconstruct his world, I am not trying to tell Gui’s story, and I diverge from him often and extensively. I am using his life to provide the backbone for my narrative, but I am not asserting that it was the backbone of the society in which he lived. Rather, I am trying to paint a historical picture of the span of a man’s life.

The present book is divided into four parts, each of which contains multiple chapters. It progresses chronologically through Gui’s life while simultaneously addressing different aspects of the dominate Church-State narrative. Part I challenges the essentialist division between the religious and the secular that underpins the modern reading of the medieval “problem of Church and State.” To do so, it looks at the institutions of the ecclesiastical inquisitors and the royal enquêteurs. It argues that they were, in fact, two components of the same movement to institutionalize the Albigensian Crusade, which was fundamentally both spiritual and temporal in nature, a movement known as the business of the peace and the faith.

Chapter 1 argues that the “peace” and the “faith” were inseparable. It demonstrates how “mercenaries” were the necessary secular companion to “heretics” and how the movement against one was fundamentally a movement against the other, looking at the formation of Christian knighthood and the importance of “dualism” for understanding how the orthodox understood the world of the South of France. Within the high medieval understanding, the secular was brought up into and fulfilled in the spiritual, and so essentialist divisions between the temporal and the spiritual dissolve.

Chapter 2 develops concretely the conclusions of Chapter 1, arguing that the king stepped into the peace side of the business of the peace and the faith. Enemies of the peace became not only rebels against the king but also, necessarily, enemies of the Church, while, conversely, heretics became also rebels against the king. Outlawry and excommunication became united as a single sanction against a single offense.

Chapter 3 argues that the early institutional developments of the inquisitors and the enquêteurs shared a conceptual and legal foundation and thus cannot be separated. The business of the peace and the faith required reformed prelates and reformed secular lords; the inquisition was to provide the former and the enquêteurs the later.

Chapter 4 situates Louis IX’s famous Grande Ordonnance within the narrative described in Chapters 1–3. The Grande Ordonnance is very often seen as a crucial document in the formation of the State, and Chapter 4 argues that it cannot be divorced from the spiritual nature of what the king was up to, which was the business of the peace and the faith. The chapter demonstrates this thesis with concrete examples such as Gui Foucois’s writing of one of the foundational documents of the ecclesiastical inquisition while serving as an enquêteur for the Crown. It points out how the two sides of this business, the spiritual and the temporal, were fundamentally relational and mutually dependent.

Chapter 5 then explores the investigations carried out by Gui Foucois and the other enquêteurs demonstrating that their conception of what they were doing fundamentally included the spiritual side of the business, the concern of the inquisitors. It also discusses the meaning of the faiditi as enemies of both Church and Crown, proving that institutional, even bureaucratic, bridges existed between the ecclesiastical and the royal. In practice, the enquêteurs and the inquisitors were two offices within one legal, conceptual, and organizational apparatus.

Chapter 6 concludes the first part of the book, arguing that the spiritual and the temporal (or secular) in the period under consideration were two parts of the same social architecture, which was, simply, the Church. It goes on to give a detailed look at the rite of coronation of French kings and demonstrates that this liturgy embodies the notion of the Church as the setting for both powers. The notion that the temporal was fulfilled in the spiritual and not set either in opposition nor parallel to the sacred is further developed within this context, and its connection to the four senses of Scripture is articulated. Part I as a whole demonstrates that the modern conception of the Church as the “religious” actor and the State as the “secular” actor is both theoretically and practically untenable.

Part II of the book seeks to demonstrate that medieval society was not organized around notions of sovereignty. It argues that the conviction concerning the ubiquity of violence that underpins modern political and social thought was not present in High Middle France. Rather, peace was believed to be the fundamental reality. This means that the State, or “law” for that matter, as we conceive of it had no place and did not, in fact, exist. Rather, organized force was deployed here or there in reaction to violence, but was not to society’s organizing principle. Society was actually organized through networks of consilium et auxilium, of “counsel and aid,” networks of friends. Part II strikes at the heart of the dominant narrative.

Chapter 7 is an analysis of the functioning of the king’s Parlement, his high court. It demonstrates that the court operated under fundamentally different assumptions concerning society and its organization than those that underpin modern justice. Peace was the conceptual norm and violence was the exception. Peace was rooted not in sameness, as are modern contractual notions, but in difference. Most conflicts took the form of rival “peaces.” But this was not a static society. Change was understood as intrinsic to the peace. Sovereignty was not only non-existent in this order, it could not really be conceived of. The use of force was not monopolized by the king.

Chapter 8 posits that both the spiritual and the temporal powers operated within the social space described in Chapter 7. Spiritual powers and rights were a part of the same system of social order as were temporal powers and rights, and like the temporal, their legitimacy was rooted in the peace. The fact that clerics were capable of wielding types of power and of holding types of rights that laymen were not capable of holding does not point to a parallel “order” because this society’s organization was rooted in differentiation and not sameness. The fabric of the peace could be torn anywhere, by clerics as easily as by laymen, by the misappropriation of temporal power as easily as by that of spiritual power.

Chapter 9 shows how a differentiated society that lacked the centralization of force could undertake large-scale initiatives through networks of friends. These networks of “counsel” and “aid” were united through their members’ understanding of charity and through shared notions of justice, that is to say, through orthodoxies. These networks cut across clerical-lay lines, and it is precisely between the networks that we see the large-scale conflicts (and cooperation) take place. In the ideal, all of Christian society would be one such network of friends, and the king sought to make peace in his kingdom by extending his network to include more and more of the social field. Over the course of Louis IX’s reign the network of the papacy and that of the Crown grew together, forming the basis of their profound peace.

Chapter 10 examines Louis IX’s and Gui Foucois’s involvement in the troubles of England, and especially at Louis’s famous Mise of Amiens. The chapter argues that the papacy and Louis shared fundamentally an understanding of kingship and that this understanding was intrinsic to their conception of Christian order. The “fullness of royal power” was not only not a threat to the “fullness of papal power,” but was, rather, understood as crucial to the world in which the spiritual power functioned. The chapter explores the so-called “political crusades” and shows how they fit within such an understanding. It also shows how “counsel and aid” were central to the understanding of royal power and how the network of Louis IX and that of the papacy grew even tighter through the English affair.

Taken as a whole, Part II demonstrates how a society without sovereignty actually functioned and how both the spiritual and the temporal were intrinsic to this functioning, suggesting that the conventional narrative of the Church and State as rivals for power cannot be maintained.

Through a detailed look at the office of cardinal legate, Part III explores the meaning of papal power—what was it and how did it operate? The section is focused on undermining notions of an imperial papacy or a papal monarchy bent on building a theocracy. The Crown, then, was a key player in the construction of the office of Legate and so of papal power. Through this investigation, Part III addresses questions surrounding canon law: how it was developed, what it meant, and what it actually did. This is crucial to undermining the conventional narrative because the thirteenth-century development of canon law is typically regarded as at the very heart of the formation of the papal monarchy.

Chapter 11 is a study in the canonical definition of a latere legates, especially with regard to what happens when the papal see is vacant. A theological understanding of papal power and a juridical understanding grew together in the mid-thirteenth century, culminating in the definitions of Clement IV (Gui Foucois). The legate was in the image of a proconsul—he held the imperium of the papacy, which was not imperium at all, but the highest spiritualem potestatem—the power to root up and to plant. These developments occurred in response to the reality of the office of legate as it had developed in France and in direct relation with the expansion of the power of the Crown.

Chapter 12 shows how the office of legate developed in practice as the spiritual counterpart to the temporal power of the Crown. It was through the extension of a network of consilium et auxilium that included both spiritual and temporal power that the government of the kingdom was built. The pope’s “fullness of power” was deployed through this network as a complement to the king’s “fullness of power.” At the top of the network were the king and the pope (or legate), and their relationship was rooted not in juridical concepts or functions, but in ethical concepts and actions: charity.

Chapter 13 shows how canonical innovation concerning legates occurred during the papal vacancy that followed Clement IV’s death. It argues that apostolic power was essential to the regular functioning of the kingdom and that the canon law surrounding the extension of and the wielding of that power was developed as a negotiation between Louis IX and the cardinals. So, formal canonical definitions arose not from “ecclesiastical” theory or institution building, but through reflection on existing law and its adaptation given the realities of spiritual-temporal government—this was as much a secular as an ecclesiastical affair. What is more, the chapter shows that the college of cardinals understood its relationship with the papacy not in terms of a juridical “constitution,” but rather in theological terms centered on the notion of the “body,” a notion that in the ideal would extend to all the baptized—there was no papal “sovereignty” here.

The fourth part of the book articulates a theoretical description of the society of thirteenth-century France to replace traditional Church-State descriptions. Drawing on the thought of St. Thomas Aquinas, I rely on a two-tiered pattern: violence and peace, vice and virtue, sin and grace, law and charity, the historical (literal) and the spiritual, the Old and the New. I argue that this pattern existed in a dynamic of ascent from the lower to the higher, from the fallen to the redeemed, and yet everywhere and always the lower was intermingled with the upper. This dynamic of ascent was the very sacramental process of salvation, the lifting up of the lower into the higher, of conversion. The spiritual power and the temporal power operated together across this matrix and throughout society to produce this “conversion.” In the lower tier they operate as swords, and in the upper tier they operate as powers, conduits of grace, and sources of organization. The “law,” both canonical and civil/feudal, governed the ever-shifting boundary between the upper and the lower.

Chapter 14 articulates this vision in conversation with the thought of Aquinas, demonstrating that this conception is congruent with his thought and challenging the “whiggish” reading of Thomas as the theological founder of the “natural” State. Through the two-tiered, sacramental, and dynamic understanding of society, we can see that the traditional opposition posited between Augustine’s notion of the State and Aquinas’s evaporates. We can also see that the division of social life into “natural” and “supernatural” categories does not capture the heart of Aquinas’s understanding. The conclusion also suggests that the secularization of the modern period might be profitably understood as the “pushing” of the upper tier of grace outside of the realm of the material and into the otherworldly realm of heaven, leaving only the lower tier, absolutized law, the realm of the temporal sword and of clerical preaching. This, it argues, is the origin of “Church and State.”

Chapter 15 wraps the book up by coming back to St. Louis IX and Gui Foucois and their concrete, personal relationship by taking a brief look at two seemingly everyday documents. It concludes simply that the two men were bound together in spiritual kinship and were engaged together in a single initiative, the construction of a sacramental order, of a “Most Christian Kingdom,” of the very City of God.
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PART I
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THE BUSINESS OF THE PEACE AND THE FAITH

The trouble with “peace” is that, even on the level of earthly and temporal values, nothing that we can talk about, long for, or finally get, is so desirable, so welcome, so good as peace. At any rate, I feel sure that if I linger a little longer on this topic of peace I shall tire very few of my readers. After all, peace is the end of this City which is the theme of this work; besides, peace is so universally loved that its very name falls sweetly on the ear.

—St. Augustine, City of God 19.11

PERHAPS NO INSTITUTION is more directly associated with the Medieval Church than the Inquisition. The popular notion of overbearing Dominicans rooting through the minds of peasants looking for an excuse to burn them at the stake is, of course, a black legend. We know that the “Inquisition” we see in Hollywood movies, the “Inquisition” that we carry around with us as a part of the mental furniture of the enlightened mind, is a creation of modern polemic—anti-Catholic and anti-Spanish—and if it can be said to bear resemblance to anything that actually happened, that thing would be the Inquisition of the early modern period and not the inquisitions of the High Middle Ages. Acknowledgement of this black legend notwithstanding, for most of us the Inquisition remains an institution of the Church that perpetuated gross violations of human rights. In the scholarly as much as in the popular imagination, it remains an example of the Church, which should be peaceful in all its ways, giving in to its characteristic medieval temptation to dominate society and coerce consciences. This basic intuition is shared even by Catholic apologists whose defense of the institution often amounts to shifting the blame for its worst offences to the “State,” who, we are told, actually burned the heretics (thus positing the, I think, strange moral principle that the hangman is somehow more responsible for an execution than the judge).

This image of the Inquisition is profitably contrasted with that of another thirteenth-century, juridical institution, the French enquêteurs. The enquêteurs were itinerate judges, commissioned by St. Louis to travel through his domains investigating royal officials, hearing the complaints of the people, and generally seeking justice. The enquêteurs are almost universally presented in a positive light. They were, we are told, a huge step forward in statecraft. Through the enquêteurs, the king was able to divorce his officials from their offices. The officials served at his pleasure, and with the enquêteurs he had the mechanism to determine whether or not he was pleased. The enquêteurs were a centrally controlled layer of the otherwise decentralized government of the realm. In most histories that treat them, they are seen as a step toward bureaucracy—towards the realization of the State. What is more, their pursuit of justice itself was a step toward what we might consider responsible governance. No longer was the kingdom simply the personal possession of the monarch and the nobles to be exploited at their will. The king now actually sought justice, and that meant building a bureaucracy because it is bureaucracy that pursues goals unconcerned with the personal interests of the individuals of the government.

The truth, however, is that in thirteenth-century France the inquisitors and the enquêteurs were really the same people, and as I hope to demonstrate, the institution of the Inquisition and the institution of the enquêteurs cannot be understood divorced from each other. They emerge as dimensions of the same project, not the building of “States,” whether theocratic or secular, but the negotium pacis et fidei—the business of the peace and the faith. The business of the peace and the faith was the name used for the activities of the Crown, the Roman Church, and their allies in the South of France. This very serious business, the content of which is the subject of the first five chapters of Part I of this book, included the infamous Albigensian Crusade. The business was directed against what was understood as a heretical and violent society in the South. The Albigensian wars were an important part of this business, but there was more to it than just military operations: in fact, the wars were the business in crisis.

When not in crisis, the work of the business went on in far less spectacular ways. The inquisitors and the enquêteurs were a part of this; but more than that, they were intimately connected to each other within the business. Indeed, as we shall see, Gui Foucois was instrumental in the construction of both offices and served in both. Gui not only helped build the institutions; he was influential in the construction of their legal and theoretical foundations. Gui viewed them as part of the same project, the project that consumed his life of service to Crown and Church. Louis shared Gui’s understanding. To the king, to Gui, to the Roman Church, and to the investigators themselves, the ecclesiastical and the secular “inquisitions” were integral institutions within a complex social order that was rooted in a sacramental understanding of the cosmos that did not allow for the divorce of the spiritual from the temporal.

Ultimately, what I hope to show in the first part of this book is not only how the relationship between the spiritual and temporal powers was understood, but also in what way the emerging law and the institutions were made up of both powers in practice, not in the manner of an alliance, but rather fundamentally: the legal institutions of the business were a single apparatus derived from both powers, and both powers could function only through this apparatus. If either power failed in its task, the whole project would fail, rendering the other power helpless. This had serious implications: for those who worked in its service, the business was nothing short of the very pursuit of salvation itself.


[image: image]CHAPTER ONE

ENEMIES OF THE FAITH AND OF THE PEACE

But the fact is, true justice has no existence save in that republic whose founder and ruler is Christ . . . the City of God.

—St. Augustine, City of God 2.21

CONTEMPORARIES COMMONLY referred to the series of conflicts that we call the Albigensian Crusade (1209–1255) as the negotium pacis et fidei, the business of the peace and the faith. From the beginning, it concerned both the spiritual and the material—the faith and the peace.1 The business began in earnest in May 1207. Gui Foucois was then a little boy in the village of Saint-Gilles in the South of France, the region in which the conflict took place.2 The opening shot was Pope Innocent III’s (r. 1198–1216) confirmation of the excommunication that his legates had promulgated against Raymond VI, the Count of Toulouse.3 Given that the historiography overwhelmingly considers the conflict a crusade against heresy, it is perhaps surprising that the pope’s charges against Raymond were focused on the peace side of the business. It is not that heresy was absent from the accusations—indeed, Innocent charged Raymond with “favoring” heretics and “receiving” them into his home as guests—but the overwhelming focus was on his failure as a Christian lord. As the pope recounted, Raymond employed Aragonese—mercenaries—devastating lands and failing to observe the times and places of truce and peace. He made war against towns and churches and pillaged the possessions of monasteries. He committed Jews to public offices and increased enormously pedagia, “tolls” that were really a form of extortion or protection money.4 The crime that caused the legates to finally strike Raymond with the ultimate censure was his refusal to swear to serve the peace when his adversaries had done so.5 This was a violation of justice.6 And so the pope confirmed the excommunication and put all Raymond’s lands under interdict. He freed all men from their oaths of fidelity to the count and anyone who gave him “auxilium”—aid—was himself excommunicated. This was the full weight of the papal office.

The pope’s list of Raymond’s crimes and the sanctions that he promulgated against him were not simply factual, nor were they simply arbitrary or rhetorical. Rather, they were drawn principally from five canons of the Third Lateran Council (1179).7 The pope was making a legal as well as a moral indictment of Raymond’s status as a Christian prince: to the pope, he was both wicked and criminal. The letter culminated with Innocent’s mandate that Lateran III’s canon 27 be applied to the count and his mercenaries.8 This is the first indication that this conflict was to be a crusade, for canon 27 calls for the faithful to take up arms, a provision the pope was unleashing. This canon of Lateran III is key to our understanding of the fundamental connection between the spiritual and the material, between heresy and criminal lordship, which underwrote the entire business of the peace and the faith.

Canon 27 begins with a condemnation of the heretics who had spread through the South of France and then condemns Brabanters, Aragonese, Navarrese, Basques, Coterelli, and Triaverdini, who harassed the region—a group that are labeled by historians simply as “mercenaries” but in the sources are more often referred to as ruptarii, marauders. These men and their employers, “who exercised such brutality against Christians, that they honor neither churches nor monasteries, nor widows and orphans, nor the elderly and the young, neither do they spare anyone of any age or sex, but in the manner of pagans they destroy and ravage all,” were subject to the same penalties as heretics. The canon exhorts Christians to take up arms against them, granting a two-year indulgence and offering the same protections granted those who visited the Lord’s Sepulchre—crusaders.9

Historians have often been tempted to treat the canon’s lumping together of “mercenaries” and “heretics” as an unfortunate bit of confusion. It is perceived as such because historians approaching the canon are almost always interested in either heresy or military history—seldom both—and it is bothersome that they are in each other’s way. This is a mistake and we ought to recognize the conceptual unity and not confusion that underpinned the legislation. We ought to recognize that we can understand neither the heretics without the mercenaries nor the mercenaries without the heretics. It is their unity that makes the entire business of the peace and the faith intelligible, and it is a unity that goes to the core of the thirteenth-century conception of society.

The “heretics” of canon 27 were those whose heresy was manifested in outward practice: they wore distinctive clothes and called themselves by distinctive names. These are the Cathars, the perfecti, the wandering ascetics in dark robes that personify “medieval heresy.” Heresy itself, however, was a concept that went far beyond them. It included the whole society that supported such explicit “heretics,” who followed them, who believed them to be holy, the defensores eorum et receptores—their defenders and receivers. Understanding the unity of canon 27, and ultimately that of the whole business, relies on the observation that to the orthodox the heretic was a type of perverted monk or priest, a distortion of the spiritual and his defender a type of perverted knight, a distortion of the secular, a violent and unjust warrior, a mercenary—the drafters of the canon understood the spiritual and the secular as always bound up together both in orthodoxy and in heresy.

The mercenaries perverted knighthood not simply because they fought for money, but because of their particular type of violence. The violent crimes enumerated in canon 27 are heavily laden with meaning. When the canon states that the mercenaries have disregard for monks, women, widows, and children, it is invoking a whole discourse on Christian knighthood and painting them as anti-knights, as dishonorable men, the opposite of orthodox laymen, as the heretics were the opposite of orthodox monks. The mercenaries had deviated from orthodoxy in their practice of secular power, and the canon’s charge of paganism against them had a long history of being directed against those who preyed on the Church and peasantry.10 The “heretics” and the “mercenaries” are treated together at Lateran III because they were two aspects of the same problem. This was explicitly understood by the fathers of the Council. The Archbishop of Narbonne, for example, when he summarized canon 27 for his prelates back home, stated simply that its provisions were directed against all those who were the source of impiety and heresy in the lands: “the heretics and their supporters and defenders, the Bravantiones, Aragonense, Cotarellos, Bascules and their servants and thieves.”11 These were the inimici pacis et fidei—the enemies of the peace and the faith: a single category.

The connection between the problem of heresy and the problem of violence was foundational, being present in some of the earliest medieval references to heresy.12 Any attempt to untangle heresy from violence is misguided and is rooted in the modern division between the “religious” and the “secular.” We need to take the opposite approach and consider their unity as our starting point. If we do, we can see that canon 27 was directed against a whole society—spiritual and temporal—that was bound together, as were other societies of the period, by personal relationships of favor and help, oaths, pacts, contracts, and friendship—connections that cut across clerical and lay, spiritual and temporal lines (such relationships are the subject of Part II of this book). To the orthodox, the heretics were the spiritual side of this iniquitous society and the criminal violence of the laymen the secular side. This secular side was most dramatically personified in the mercenaries, men totally devoid of all Christian virtue. A “mercenary” was an extreme example of a ruptarius, a marauder, and was an anti-knight, the negation of the ideal warrior as described not only by the theologians but by the knights themselves, the preudomme (worthy, valiant, prudent man) for whom Christianity was central.13

This Christian knighthood had deep roots. In 881 Hincmar of Reims wrote of ideal warriors: “They should protect and assist orphans and widows and other poor folk, and they should hold the Church and its servants in respectful deference, as far as they are capable. By constant effort and repression they should restrain those who, in their arrogance and violence, seek to undermine the common peace of the people by theft and brigandage.”14 Hincmar was here extending the Davidic conception of royal power as it was developed by the Carolingians to all those who wielded the sword.15 The protection of widows and orphans in particular was biblical shorthand for Christian compassion and justice—the duty of the material sword. No longer was the warrior’s only hope to be found in the vicarious merit of the monks and the economy of penance that they managed. A knight could find God’s favor in his knighthood.16

Through the peace and crusade movements of the tenth, eleventh, and twelfth centuries, this conception of ideal knighthood was steadily adopted into the mentality of the warrior class, especially in France, becoming the core of chevalerie, chivalry—the knights’ own ethos. For example, when the vernacular Gaydon (ca. 1230) wanted to describe an evil family, it had its members on the occasion of their knighting swear a wicked oath to never keep one’s word or one’s loyalty to one’s liege lord, to betray honest men for money, to exalt the evil and trample the good, to flatter and to slander, to humiliate the poor, to steal from orphans and widows, to take the part of murderers and thieves, to disgrace the Church and shun the clergy, to rob from monks and religious, to push children in the mud and even strangle them, to rough up the old and spit in their faces, to devastate abbeys and leave nuns without protection, to lie and to perjure one’s self, and so on.17 This list, coming from the vernacular literature of the knightly class, is a near perfect parallel to the crimes of the mercenaries as described by the bishops of Lateran III. The priests and the knights here agreed on the content of secular power.

In fact, the fathers of Lateran III were clearly invoking the well-known discourse on the Christian use of the sword, a discourse they shared with the laity, who were, after all, their fathers, brothers, and nephews, not to mention their patrons and protectors. We can see, then, that the council’s use of “mercenaries” is parallel to its use of the label “Cathars” for heretics, which it did to invoke a long-running discourse on heresy. What this means is that a fixation on the literal meaning of “mercenary,” a temptation of some historians, obscures the nature of the business as much as does other historians’ fixation on the actual doctrine held by the heretics.18 Rather, “mercenaries” was shorthand for the secular, military side of that society made up of those people that the 1195 Council of Montpellier referred to as “pestilent men”: Heretics, mercenaries, supporters of Saracens, pirates, usury-charging Jews, and so on.19 There was a Christian way of being a knight, of wielding the sword, and to behave otherwise, to behave as if one was a “mercenary,” was to behave in the realm of mortal sin, a realm whose border with heresy, if it existed at all, was ill-defined and most certainly porous.

The discourses on the correct secular life and on the correct spiritual life were thoroughly intertwined and subsumed into a larger discourse concerning Christian order itself as something both spiritual and material.20 The famous theologian Alan of Lille (d. 1202) explained that just as man is made up of both body and spirit, so there are two swords with which to protect humanity: the material, which repels injury, and the spiritual, which repels molestations of the mind: “Externally let knights take up violence, therefore, for the reformation of peace in time; internally, though, with the sword of the word of God, let them seek the restoration of peace in their own hearts.” He goes on to contrast true knights, who protect their homelands and defend the Church, from those who steal and oppress the poor. These last were not knights at all, “but robbers and plunderers; not defenders, but invaders” who thrust their swords “into the gut of Mother Church.” They were in direct opposition to Christian society from the inside, both corporally and spiritually. The exercise of knighthood, Alan tells us, was bound up with warfare against the devil himself, in both its spiritual and temporal dimensions.21 Far from attacking “knighthood” or the “lay life” as some would have it,22 clerics such as Alan of Lille were participating in a discourse with the lay warriors, constructing holy knighthood as a necessary vocation within the Church.23 This was orthodoxy.

Lateran III and Pope Innocent III’s 1207 letters against Count Raymond VI initiating the business of the peace and the faith in the South of France were participations in this long-running discourse, a discourse that must be read from within a cosmology that was profoundly sacramental, within which the immanent and the transcendent were in constant contact and human actions had direct spiritual significance, the implications of which could be understood only within an allegorical and incarnational hermeneutic.24 The literal, the empirical, derived its ultimate significance not from being fact, as modern historians who are searching for the “true” heretics and “true” mercenaries would have it, but from what it meant in the context of the larger narrative of the pursuit of salvation.

This does not mean, however, that what was said about the situation in the South of France had no bearing on reality or that there were no heretics or mercenaries. Rather, we must read the situation in the South through this symbolic discourse, for the historical was not destroyed by the spiritual, but brought up into it and fulfilled by it. When we do so, we can see that the orthodox perceived there to be, in the South, a heretical society that manifested itself both in heretics who lived a life of extreme austerity and pacifism and in laymen who lived a life of extreme violence.

For the orthodox, dualism accounted for this odd combination. After all, dualists believed, as the orthodox understood them, that the material world was the realm of the evil principle, that it could not be redeemed. In such a world the very notion of moral temporal power was an absurdity akin to talking about moral devil worship. The world was violent and disordered. Those who lived in it were violent and disordered, and there could be no “morality” that would suggest they be otherwise. Only the spiritual men—the Cathars and perfecti—who gave up as much interaction with the material world as possible, offered even a glimmer of good in the world. The orthodox observed these men preaching against the visible Church and her sacraments, giving up property, condemning marriage, eating as little food as possible (which they believed to defile a man), condemning worldly dignity and all power. And the orthodox observed violence; they saw that a society of violent men supported the spiritual men. For the orthodox, dualism—the denial of the sacramental and the incarnational, of the efficacy of grace, of the fulfillment of the Old in the New, of the goodness of the material world—made sense of this; it was what the southerners’ way of life meant. It was the reason for both the “mercenaries” and the “heretics.”

But were there really dualists in the South of France? Or are we just witnessing the extrapolations of Parisian theologians who had read too much St. Augustine, as many historians have maintained? Was the region really torn apart by nihilistic mercenaries? What was the reality that Lateran III and the whole business of the peace and the faith were responding to? This is a hard question to answer because the majority of our sources come from the orthodox. Nevertheless, it seems to be the case that it was a very violent region indeed. By all accounts, it was rent by near constant low-scale conflict.25 Passing through the region in the 1180s, Stephen de Tournai26 recounted constant dangers such as bandits and the burning of towns and fields—nothing was safe from the mercenaries. It was a region of dread, comparable to hell itself, full of death and heresy.27 But what of the lives of those who lived there? Does the orthodox polemic fit?

Recently, Mark Pegg has attempted to reconstruct their world using the categories of anthropology. He paints a vivid picture of the lives of the “good men” and “good women” (the “heretics”), lives that were integral to the conceptual and social world in which they moved, a world organized around the concepts of honor and cortezia (courtesy).28 In this society, honor and cortezia were the basis of the order of the universe, and the “good men” were the masters of its holiness. Within their understanding, Christ “saved the world by showing how He mollified His humanity,” and so all sacramental or corporal elements of “orthodox” religion made no sense.29 Honor and cortezia were the organizing concepts that provided the shared social space in which the holy “good men,” the prominent men of the community, the knights and lords, and even the clergy lived. The hundreds of small wars that occurred every spring and summer in the region, the conflicts witnessed by Stephen de Tournai, were integral to this world, occurring within the social space governed by honor and cortezia.30 Pegg’s work is very interesting and shines a great deal of light on an otherwise dark time and place. It is especially significant, I think, that what Pegg does with modern categories drawn largely from anthropology is very similar to what the orthodox churchmen in the period were doing with categories drawn from the discourses of heresy and violence, and that he reaches, it seems, some of the same conclusions: to both the southerners’ spirituality and their violence were bound up together in a single social “space.” Pegg writes about “methods for organizing time and space” or “modest variations and improvisations of quotidian courtliness” in describing the way of life in the troubled regions.31 The orthodox talked about the “two principles” and the “denial of the sacraments” when they described the same society. In neither case are these concepts that the people of the South would have applied to themselves. But this is not, I think, a problem. Within modern discourse, Pegg’s description of the world of the South can be quite accurate, and the same can be said of that of the orthodox theologians within their discourses. Regardless of what the heretics would say of themselves, within orthodox discourse the region’s violence and its heresy could be accurately described as rooted in “dualism.” And it is clear that the orthodox perceived what was happening in the South of France to be a direct threat to Christianity.

The connection between dualism and the two swords is perhaps easy for us to overlook, as used as we are to a division between worldly and spiritual concerns. But, it was, as we have seen, a central component to orthodox concerns surrounding heresy. The swords were integral to a thoroughly unified, sacramental understanding of society, of history, and of man’s origins and his final destination. This understanding is nowhere more clear than in the pontificate of Pope Innocent III, the man who launched the Albigensian Crusade. For example, Innocent opened the Fourth Lateran Council (1215) with a sermon on Luke 22:15: “I have earnestly desired to eat this Passover with you before I suffer.” Innocent explained that just as King Josiah, in the eighteenth year of his reign, restored the temple and celebrated the Passover, so he—Innocent—in the eighteenth year of his reign, would restore the “Temple of the Lord” that was the Church, and the Passover, which he identified as the Council and its work, would be celebrated. Josiah was the last of the good kings of the line of David who attempted to restore the right worship of God in the Temple and to enforce the law of Moses. When he had completed far-reaching reforms, he held a massive Passover celebration: “No Passover like it had been kept in Israel since the days of Samuel the prophet; none of the kings of Israel had kept such a Passover as was kept by Josiah” (2 Chron 35:18). This Passover was an attempt at renewing the covenant between Israel and the Lord. Innocent was placing himself as Josiah and the Church as the Temple, the very dwelling place of God. The Passover, which was the council and its work of reform, would be the context for a renewing of the covenant with God. To Innocent, the meaning of Christendom, what it was and where it was going, was found in the Old Testament read through the New Testament. Innocent, the new Josiah, would lead the new Israel to the proper observance of the New Covenant through the New Passover, which was, of course, the very Paschal Mystery of Christ.

Innocent went on to explain that this Passover that they celebrate must be understood in three senses: the physical—the liberation of Jerusalem—the Crusade; the spiritual—the reform of the Church; and the eternal—salvation itself. These are, of course, the familiar senses of Scripture. He then proceeded to expound on each of these, demonstrating how each task was bound up with the Paschal Sacrifice of Christ itself. The sermon culminated in Innocent’s treatment of salvation, “the eternal Passover.” It was this pasch above all that Innocent desired to eat with the fathers, and the meal could be understood either spiritually or corporally. Both meanings come together in the Eucharist: “Of the Eucharist it is said, ‘He that eats me shall live because of me’; of eternal glory it is read, ‘Blessed is he who will eat bread in the kingdom of God.’”32

In this sermon, Innocent demonstrated how the temporal sword (here in the context of the crusade) was integral to a profoundly theological understanding of society, as integral as the Old Testament was to the New. The movement from the historical to the allegorical, to the tropological, and on to the anagogical was not simply a movement of scriptural exegesis, as if the senses were parallel glosses to the biblical text. Rather, the historical was fulfilled in the allegorical, the allegorical in the tropological, and all in the anagogical, and this sequence was nothing short of the very path of salvation, for society as a whole as much as for each of its individual members.33 Revelation was read this way because reality was, in fact, understood this way. Both swords, the spiritual power’s excommunication (which Innocent evokes in the context of “reform”) and the secular power’s iron, then, performed the function of the law, which functioned within the allegorical sense to those with faith and the historical or literal sense to those without—a sense that was not simply dispensed with or rendered void by the spiritual senses, but was rather elevated into them through grace: the allegorical sense gave the historical meaning through the revelation of Christ, the tropological sense fulfilled it in the law of charity, and all was fulfilled in the final peace of anagogy.

Innocent did not divide society into a static scheme of those who prayed, those who fought, and those who worked.34 Rather, he emphasized the distinctions between the ordained, the celibate, and the married. In an Easter sermon he stated that Mary Magdalene, Mary the Mother of James, and Salome represented the three lives—lay, regular, and clerical: “The lay life should anoint the feet of Jesus, the regular life the head, and the clerical life the body. For the feet of Christ are the poor, the head is the divinity, and the body is the church.” The laity supported the Church through the corporal works of mercy, the regulars through prayer, and the clergy through word and example.35 This conception reached perfection in the Mass. There were three orders of guests to the wedding feast, praelati, continentes, and conjugati, and three types of people participated in the Mass: celebrantes, ministrantes, and circumstantes.36 Together, these orders constituted the Body of Christ and each was perfect in its own way.37 Innocent’s view of all of society was, therefore, essentially ecclesiological and liturgical, with its various orders striving after unity in Christ through faith and charity, a unity that would be perfectly achieved only at the eschaton. No one was left out, and no function of Christian society fell outside this vision, even the use of force—the society of Innocent III was a “complete act.”38

Within it, where faith and charity failed, one found oneself back in simple history, in the realm of the sword. But, this was not a realm that fell outside of Christianity. It was the foundation on which the Church was built. It was the Law, the Old Testament, the literal sense. This foundation had not been abolished. Rather, it was being fulfilled as the society of the baptized became more closely united in grace as the Body of Christ. And so the swords’ validity in Christian life directly implicated the validity of the Old Testament and vice-versa. Pope Innocent III argued that all the orthodox doctors taught that both the spiritual sword, wielded by the priests, and the material sword, wielded by the laity, were necessary for the defeat of evil-doers and that both were praiseworthy. We can, therefore, understand why the pope explicitly singled out the heretics’ denial of this principle as one of their major errors, a denial wrapped up in their dualism.39 The author of the early thirteenth-century Summula contra hereticos devoted a whole chapter to the heretics’ mistake on this point, arguing that the two swords of the Gospel (Luke 22:38) signified the two swords wielded in the Church, the material and the spiritual, and that both were granted by God and so good. The heretics, he asserted, could not avoid this conclusion by arguing that the two swords referenced rather the two testaments, as did the glossa ordinaria, because they denied the goodness of the Old Testament.40 Denying the goodness of the Old Testament and denying the goodness of the temporal sword were two dimensions of the same error, an error that was ultimately dualist. Within our modern conceptions, we can perhaps easily understand why the heretics would deny the power of the spiritual sword and why the orthodox clergy would defend it. But, we ought not fail to see that the heretics likewise (and in the same breath) denied the power of the temporal sword and that the orthodox clergy likewise defended it: they rose or fell together, to both sides.

To the orthodox Christian inhabiting a sacramental cosmos, the heretics and the violent men—mercenaries at the most extreme—were two sides of the same coin, just as the divine and the human, the soul and the body, the spiritual and the temporal, the doctrinal and the practical, the allegorical and the literal, and the New and the Old Testaments remained entirely bound up together; this was at the very core of orthodoxy. And from within orthodoxy, the use of “Manichaeism” to describe the heretics’ approach to the world—an approach that denied that the temporal was integral to the Church, that denied that the secular and the spiritual could be ultimately in harmony—was accurate. It was against this violent heresy that canon 27 was written and against which the business of the peace and the faith was directed. Pope Innocent III spent most of his letters against Raymond expounding upon his status as a violent and unjust lord because they were written about a lord and to arouse other laymen to action against him. But the pope’s writings were as much about heresy. The peace and the faith cannot be separated; they were intrinsic to orthodoxy, to heresy, and to the war that finally erupted between the two in 1209.

Just how unified the peace and the faith and the two swords that defended them were perceived to be can be further appreciated through the work of the great canonist Hostiensis (Cardinal Henry of Susa). Writing in the mid-thirteenth century, Hostiensis argued that the laity were similar to the Father through their power, and theirs was the civil law; the religious were similar to the Holy Spirit through their holiness, and their law was theology; and the secular clerics were similar to the Son through wisdom, and they were the masters of canon law: as the three types of men where a trinity that formed a unity in the holy Church and the Catholic faith, so the three Persons of the Trinity found unity in their essence and divinity.41

This Trinitarian reading of the orders of the church and their respective jurisdictions should be seen as complementary to that of Innocent III. It was normal in the period, after all, to see the stages of salvation history through a Trinitarian lens, with the age of the Father as the age of the Law, the age of the Son as the age of the sacramental Church, and the age of the Holy Spirit as the spiritual age to come, all of which was, of course, a complement to the progression of the senses of Scripture.42 The material sword was wrapped up in an ecclesiology and a soteriology that were themselves wrapped up in the doctrine of the Trinity. To deny the sword’s validity was to attack the doctrine of the Trinity and the understanding of salvation that it underpinned. To the orthodox, it was manifest heresy.

The war that was launched in 1209 was directed against the inimici pacis et fidei, the enemies of the peace and the faith. It was over the course of this long conflict that the ideas that we have just explored were put into practice and that the business of the peace and the faith steadily became a program for government and the basis of extensive legal developments and for the construction of institutions such as those of the inquisitors and the enquêteurs. As this happened the “enemies of the peace and the faith” became the “enemies of the king and the Church.” It is to this dynamic that we now turn.
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[image: image]CHAPTER TWO

ENEMIES OF THE KING AND THE CHURCH

The wicked war with the wicked; the good also war with the wicked. But with the good, good men, or at least perfectly good men, cannot war; though, while only going on towards perfection, they war to this extent, that every good man resists others in those points in which he resists himself.

—St. Augustine, City of God 15.6

IN 1208 THE PAPAL LEGATE in the South of France, Pierre de Castelnau, was murdered, and we can see in Pope Innocent III’s subsequent letters how profoundly the business of the peace and the business of the faith were one and the same business—the basis of orthodox action. Pierre had been sent to “preach peace and secure the faith,” the pope wrote. The Count of Toulouse, Raymond, whom Innocent blamed for the murder, was the minister of the devil, “a shape-shifting and crafty man, slippery and fickle.”1 Innocent again excommunicated Raymond and his followers and promised the remission of the sins of all those who, inspired by zeal for the orthodox faith, avenged the spilling of this just blood by pestilent men, men “who fought against peace and truth at the same time,” who kill “not only the soul but the body.”2 All those bound to Raymond through oath or fidelity were freed, and his lands were to be occupied—this was the calling for crusade.

Innocent exhorted King Philip II, who had nominal dominion over the South, to take up his sword and seek vengeance against the “inhuman malefactors.” The pope explained to the king that the two swords existed united within the Church of Christ, who was both priest and king in the order of Melchizedek. One was wielded by a priestly king and the other by a royal priest. They were united as the two Testaments were united. And they were to work together, giving each other help, to protect the Church; and the Church was under attack: peace perished and heresy spread. The pope exhorted Philip, “in the image of King Solomon,” to suppress both those who destroyed the peace and heresy in his kingdom.3 From within a Christian understanding of the cosmos, the peace and the faith rose or fell together, and the business of the peace was Philip’s duty as a Christian king, a duty rooted in Christ’s kingship as the fulfillment of the kingship of the Old Testament, a duty rooted in the intrinsic temporality of Christianity. It was this very duty, the pope reminded the king, that Raymond was failing to perform, not through weakness, but through pride and contumacy, and so he was in league with the heretics. The king, as a Christian, must act!

Philip and Innocent had a rather checkered past that need not delay us here, but one that clearly disinclined Philip from working closely with the pope. Nevertheless, with the king’s limited support, but without his direct involvement, a crusading force was raised under the papal legate and eventually Simon de Montfort, a relatively minor French noble. At the 1209 council held at Avignon launching the expedition, the papal legate articulated the mission of the crusade, a reiteration of the entire Lateran III program.4 In 1212, with the war entering its third year, Simon de Montfort called together the expedition’s lay and clerical leadership and promulgated what has become known as the Statutes of Pamiers. Like the council of 1209, the statutes articulated a comprehensive vision of reform, targeting heresy as much as violent and exploitive lordship, only from a decidedly lay perspective.5 This conflict was truly the business of the peace and the faith. This business aimed to defeat the existing heretical and violent society—whose defenders were labeled the inimici ecclesiae, the “enemies of the Church”—and to replace it with an orthodox and peaceful society.

The crusade was a success. By 1214 the major nobles and towns of the South were capitulating. The oaths of peace that they swore to the papal legate clearly illustrate the objectives of the war—the dismantling of a whole heretical and violent society and all the social structures that supported it. They swore that they were not “believers, favorers, helpers, defenders, or receivers” of heretics, nor of exiled people, and that they would not give “aid, counsel,” or “favor” to “marauders” who fight against the Roman Church or her allies. Rather, against all these “enemies of the Church,” they swore to give “aid, counsel, and favor” to the Roman Church and to observe and make to be observed the statutes made by the Church against all violators concerning “the business of the orthodox faith and the establishment of peace.” Finally, they swore that they would not give “aid or counsel” to anyone as of yet not reconciled to the Church and that they would treat anyone who made war by the authority of the Church (the crusaders) as the Church herself.6

The structure of aid and counsel—of honor, oaths, and friendships—which governed this society and within which the “heretics” and the “mercenaries” were integral was to be dismantled and replaced with one centered on the legate and orthodoxy.7 The entire project in both its secular and spiritual dimensions was negotium Christi—the “business of Christ”—and those who served it received the same benefits as those who fought in the Holy Land.8 It was a crusade, but one very different from the campaigns against the Muslims. This crusade included the reform of a whole society.

This project ended up being more difficult than had been expected. It involved more than the simple replacing of bad nobles with good ones or the prosecution of manifest and unrepentant heretics. Rather, new networks of personal relationships had to be constructed, for it was through such networks of aid and friendship that all power, temporal as much as spiritual, was directed and controlled, as we will explore in depth in Part II. The old networks had to be relentlessly dismantled and the new ones steadily grown.9 This proved exceedingly difficult. By the early 1220s the region was in disarray and the crusaders were steadily losing ground to the regrouped forces of the Count of Toulouse and his allies. The pope needed help.

As we have already seen, to the papacy it was the monarch’s duty to maintain and defend the peace and the faith. Accepting the papal rationale, in 1224 Philip II’s son Louis VIII agreed to the monarchy’s direct intervention in the southern struggle. This involvement of the Crown had serious implications. Louis’s expedition was a “feudal” crusade,10 not an act of supererogation like those that had preceded it. Rather, holy war and the duties of Davidic lordship were revealed to be one and the same: the temporal power and the spiritual power became intrinsically united in a single project, a project that was demanded of them because of what they were in themselves. This crusade was not presented as voluntary. This crusade was not the king responding to the entreaties of the pope because of his personal devotion. Rather, the king was fulfilling his own office, but this fulfillment required the spiritual power which was itself also fulfilling its office and needed the temporal power to do so. Louis was campaigning not as an individual pilgrim, but as the king in his own kingdom.

Because the war was demanded by his office, his vassals were obliged to participate, and the king issued a general summons to all who owed him military service,11 a summons that was enforced by Cardinal Romano, the legate, with excommunication if necessary. The muster was justified, the king argued, accepting the papacy’s logic, because his vassals were bound by oath to conquer the enemies of the kingdom and no enemies were greater than the enemies of the faith.12 The vernacular Chronique Rimee recounted that “everyone” was forced to participate and to pay their own way, just as in the host.13 The king wielded the temporal sword and the papal legate the spiritual, and together they would lead the crusade: “So that as much through fear of the king as through the preaching of the legate, around one hundred thousand men set out into those parts from the Crown of France, with an infinity of treasure and machines.”14 Through this move, monarchical government itself became an intrinsic component, not just in theory but in practice, to the business of the peace and the faith. The enemies of the peace and the faith—who, through the first round of conflict, had already become the “enemies of the Church”—became also the inimici regis, the enemies of the king. This was one expedition with two natures—the business of Christ—directed against a society that was perceived as denying the incarnational and sacramental nature of reality and the immediate and ultimate peace that this nature made possible.

Louis VIII’s campaign was a great success, and in the numerous oaths the southerners swore to the king and legate after having capitulated, we can see its spiritual-temporal nature. Indeed, within most of these oaths it is simply impossible to untangle the spiritual from the temporal; the southerners were making themselves men of the king and men of the Roman Church in one and the same act. The oath of Poncius de Tesano was typical. He swore to observe all the mandates of the legate and, equally, all the mandates of the king in whatever was his will. He swore not to receive any “enemies of the Church” or their “protectors” and “helpers,” and not to give them “counsel” or “aid,” “against the will of the lord king and the lord cardinal.” He would receive the king and the cardinal and be prepared to obey them in all things and to serve them with devotion and with faith, placing in their power his person and all his lands. If he contravened the oath, all his men would be absolved of the homage and fidelity they owed him.15 The nobles swore to follow the mandates of the Church and the monarch as if it were inconceivable that they might be in conflict and to fight the “enemies of the Church and the lord king” as if it was obvious that these were the same.16 Over and over, the oaths demonstrate that the new “lord” of the South was the king and the Roman Church. Submission to the king was simultaneously submission to the Church, and vice versa.17 The enemies of the peace and the faith had become definitively the enemies of the king and the Church. This was a reality that not even these enemies denied.18

In 1226 the king and Cardinal Romano made an innovation in the juridical relationship between the secular and spiritual powers as they related to the censure of excommunication, an innovation that was an appropriate legal manifestation of this reality and that would have far reaching implications for the relationship between the two powers. Having seen how many “pernicious laymen” there were in the province of Narbonne and how they “held the sentence of excommunication in contempt,” the king decreed that if anyone remained contumaciously in a state of excommunication for one year, all his goods were forfeit.19 The “enemies of the king and the Church,” pernicious laymen, as a single category of criminal, were subject to a single sanction, both spiritual and temporal in character: excommunication followed by confiscation.

While this decree was an innovation, it was an innovation with a dual secular-ecclesiastical history. On the ecclesiastical side, Lateran III (1179) had stipulated that those who sold arms or in other ways aided Saracens against Christians were to be excommunicated and have their goods confiscated and called for the same sanction against heretics and mercenaries. It also stipulated that such men could be reduced to slavery by Catholic princes.20 These were cases of outright warfare against Christian society, and the sanction was severe and immediate: expulsion from the Church and expulsion from the society of freemen, which included the ability to hold property.21 This line of thinking was developed in Pope Innocent III’s famous 1199 decretal Vergentis in Senium, in which he asserted that heretics should have their goods confiscated because, in civil law, this was the punishment for lèse majesté and heresy was lèse majesté against God himself.22 Innocent’s bridge between canon and civil law applied equally to feudal law, in which rebellion—the felony par excellence—was grounds for confiscation of all a vassal’s fiefs and the disinheritance of his children.23 In 1215 Lateran IV had decreed that the goods of all heretics were forfeit but added that those who were only suspect of heresy were to be excommunicated. If they persisted in this state for a year and a day, they were to be condemned as heretics and treated accordingly.24 The willingness to forgo the sacraments for a year suggested contempt for them, which was sufficient for the legal presumption of heresy.25 By 1215, then, on the ecclesiastical side, heresy and excommunication had grown together and they had been directly compared to rebellion in secular law.

There was a parallel development on the secular side. In 1188 Frederick I issued his Constitutio de incendiariis et pacis violatoribus (Constitution Concerning Arsonists and Violators of the Peace)—which was subsequently added to the Liber feudorum and so studied as a part of Corpus juris civilis from the beginning of the thirteenth century.26 This constitution was aimed at “the reprobate and criminals,” and sought to temper the violence of society.27 Imperial judges were to proscribe all violators (and their “receivers” and any who gave them “counsel or aid”), and the local bishop was to eject them “from the communion of the Church of God and the faithful of Christ.” If the judge acted first, the bishop was to follow his lead, and vice versa. It was a dual spiritual-temporal sanction under imperial authority. If one remained in such a state for a year and a day, he was to lose his fiefs, all his honors and rights, and the ability to offer testimony in court—the sanctions for rebellion.28 Frederick I was here asserting that felonies ought to also be grounds for excommunication and, to the extent that he controlled the bishops, mandating that they be treated as such.

In 1220 the spiritual and secular sides of this dynamic moved even closer together. On the occasion of Frederick II’s coronation in Rome by Pope Honorius III, the young emperor promulgated a law known as the Lex edictalis. Sections of the law followed Lateran IV’s decree on heresy closely; it was, in fact, the secular side of Lateran IV’s legislation, calling for the imperial ban at precisely those points where the Council called for secular action in the face of manifest heresy or contumaciousness in excommunication. It prescribed that the imperial ban be applied to all heretics of whatever name and that their goods be confiscated. It decreed that those suspected of heresy were to be banned if they did not respond to the mandates of the Church; and, if they remained in this state for a year and a day, they were to be condemned as heretics. It banned also all those believers, receivers, or defenders of heretics who remained in a state of excommunication for a year and a day. The Lex edictalis was the imperial acceptance of the papacy’s logic. Heresy was indeed simultaneously a felony. It also extended this logic beyond Lateran IV, which had focused on heretics and their supports, in that the law prescribed the ban not only for those contumacious excommunicates who were suspect of heresy but also for all who had been censured for any violation of the liberty of the Church. However, it did not go so far as to extend the ban to all contumacious excommunicates without exception. This law was also added to the Corpus juris civilis.29

And so we can see that over the course of the years of the business of the peace and the faith, the two sides of the excommunication-heresy-lèse majesté-rebellion logic, the ecclesiastical and the secular steadily came together, culminating in the statute of 1226, according to which all excommunicates became rebels.30 The popes had tried unsuccessfully to convince Philip II to make this final move, to align his kingship with the Church within this logic.31 But it was when his son Louis VIII stepped into the peace side of the business that the rebellion-heresy-excommunication identification became a reality.32 It became in effect a matter of definition that heretics were rebels and rebels were heretics and both were excommunicated.

Lateran IV had stipulated that if someone suspect of heresy remained excommunicated for a year, he was to be condemned as a heretic and so lose his property.33 The excommunication statute of 1226, however, extended this to include all excommunicates, not just those somehow directly implicated in heresy. Furthermore, the statute was the king’s, acting with the counsel of the legate, and not that of a papacy attempting to bend a secular prince to its will. And it was promulgated within the context of the king and the legate’s systematic subjugation of rebellious lords—all of whom had been, of course, excommunicated. For Louis, spiritual power was far from being a rival. In fact, it had become integral to the legitimacy of his actions as king: contempt for the sentence of excommunication became rebellion against the king, and rebellion against the king was grounds for excommunication. The 1226 statue was the legal codification of realities on the ground. The rebels were rebels simultaneously both against the king and against the Church.34

In late 1226, Louis VIII died and Louis IX, then twelve years old, with the help of his mother, Blanche, and Cardinal Romano, took command. By 1229 victory was secure. After the final surrender of the Count of Toulouse, the legate announced his absolution in this manner: “The son of Raymond the former Count of Toulouse, persisting for a long time excommunicate, for a long time contumacious and a rebel against the Church of God and the king of the Franks, having been made by the Lord to have a change of heart, came humbly and devoutly to the mandate of the Church and the king, seeking absolution and the grace and mercy of the Church and the king.” Raymond went on to swear devotion to the Church of Rome and to the king.35 They were a single authority, both spiritual and temporal.

When the war ended in 1229, its spiritual and temporal natures were codified in three important legal acts: the royal ordinance known as Cupientes,36 the Peace of Paris,37 and the canons of the Council of Toulouse.38 All three were written by the legate Romano in conjuncture with the young Louis IX and his mother and borrowed heavily from Simon de Montfort’s Statues of Pamiers of 1212.39 Together, these acts provided the legal foundation for the construction of the social order that was to perpetuate the mission of the crusade, which was ultimately the expansion of orthodox Christian faith and peace. It was in this project that Gui spent most of his career, and both the enquêteurs and the inquisitors based their operations on the documents of 1229. Within the legal world for which these documents would form the foundation, the temporal and the spiritual remained totally bound up together; through them, the business of the peace and the faith pressed on, though now in the humdrum arena of statute and governance.

According to its preamble, the purpose of Cupientes was to preserve the peace and liberty of the Church.40 It paraphrased large sections of Lateran IV, Lateran III, and even Lucius III’s Ad Abolendam, which concerned heretics and the secular power’s responsibilities towards them.41 What the ecclesiastical canons had called on the secular power to do, Louis now mandated as king: after a heretic was condemned by his bishop or another cleric with authority, he was to be punished without delay; receivers, defenders, and favorers of heretics were to have their goods confiscated and were to be intestable, barred from court, and incapable of holding office, and the king’s barons, bailiffs, and subjects, “solicitous to purge the land of heretics,” were to investigate and capture them, delivering them to the Church for judgment. Then, following closely canon 27 of Lateran III, Cupientes decreed that the bailiffs were to expel all “ruptarii,” marauders, from the land and to make the peace to be observed. Louis VIII’s 1226 statute dealing with excommunication (discussed above) was reiterated, but with the added emphasis that because they had contempt for the keys of the Church, excommunicates were to be shunned according to the canons, and that if someone contumaciously persisted in a state of excommunication, the king’s men were to compel them to return to unity through confiscation of all their goods, both mobile and immobile. The tithe was to be restored everywhere to the churches. And finally, as was demanded by Lateran IV, Louis ordered that his barons, vassals, and bailiffs swear publicly and on a solemn day to serve these statutes in good faith and that if they did not they would be deprived of all goods and their bodies punished.42 With Cupientes, the monarchy committed itself to fulfilling the role of the ideal orthodox ruler, making the ecclesiastical canons that touched on the responsibilities of such rulers its own law. The canonical and civil/feudal had become one and the same. Heretics, marauders, and their associates, as well as corrupt secular officials, were now in violation of the king’s laws as much as those of the Church.

The Peace of Paris was the treaty reconciling Raymond VII with the king and Church, and the first part of the treaty was largely a duplicate of Cupientes. Raymond was promising to both legate and king that he would perform the duties of a faithful and orthodox vassal as spelled out in the document. He also agreed to enforce whatever was ordained by Cardinal Romano with regards to heresy, which was a reference to the legate’s forthcoming council to be held at Toulouse. He further swore not to appoint Jews or anyone in suspicion of heresy as bailiffs, a condition which harkened back to Lateran III and to the pre-crusade excommunications of his father. He also swore to make restitution for all the damages he had caused.43 The document moved on to deal extensively with the dismantling of his military capabilities, the handing over of castles to the king, the establishment of men who had remained loyal to the king and the Church as castellans, and the establishment of the Templars and Hospitallers in other fortified positions.44 The provisions of the Peace of Paris must be understood as a specific application of Cupientes with the intent of reforming Raymond into the ideal secular lord and integrating his power with the monarch and Church’s networks of counsel and aid. Throughout the document, the Church and king were treated as a single party and the serving of the peace and the faith were inseparable.45

More than either Cupientes or the Peace of Paris, however, the canons of the Council of Toulouse offered a codification of the objectives of the crusade, of the business of the peace and the faith, in both its destructive and constructive aspects.46 When read as a coherent whole, the canons reveal both how the victors in the war understood the society that they had defeated and how they envisioned both the final dismantling of that society and the construction of a new one. The council can roughly be divided into two sections: one dealing directly with heresy and another with the peace—though they are completely mutually-dependent, especially through the duties of the prelates and the secular authorities.

Following Cupientes and the Peace of Paris, the council stipulated that the lords of the land were required to proactively investigate heretics, delivering them to ecclesiastics for judgment.47 Anyone who allowed a heretic to remain on his lands, even if it was for money or through negligence, would lose his lands and be subject to corporal punishment.48 Bailiffs, in particular, were to work against heresy and to give “aid” and “favor” to others who were doing likewise, especially if they were officers of the king.49 There was a clear effort to eliminate heretics from quotidian society.50

A thoroughly orthodox religion was to replace the heretical aspects of this society. Everyone was to swear an oath to abjure all heresy and anyone censured by name and to serve the Catholic faith that the Roman Church preached. If they refused the oath they were to be suspect of heresy themselves.51 Everyone was to make a confession and receive the Eucharist three times a year or they were suspect of heresy, and everyone was to attend Mass and hear the preaching and Divine Office on Sundays and major feast days.52 The religious life of the society was to be public, focusing on the liturgy and the sacraments. The council was not concerned only with rooting out the black-robed heretics hiding in the woods, but also with up-rooting the entire heretical social order and replacing it with a Catholic social order. This objective was to be met through the concerted effort of both ecclesiastical and lay authorities, working together as much through censure and coercion as through preaching, the sacraments, and good government.

The council followed closely the conception of secular lordship as described in Cupientes and the Peace of Paris, but in much greater detail, borrowing heavily from Simon de Montfort’s Statutes of Pamiers, which had been promulgated at the start of the business. As was standard, the “liberty of the Church,” meaning her tithes and revenues, were to be protected and the clergy were to be free from talliage and to be judged in ecclesiastical courts.53 But it was not just the clergy who were to be free from unjust extractions. No one was to be subject to pedagia—tolls—on the roads except merchants, and even these only in the case when the lord could demonstrate his right, a condition that struck at the very heart of the nobility’s way of life. If a lord justly received a toll, he was to protect all travelers from violence, making restitution for their losses if he failed. This was to be enforced through ecclesiastical censure and, if necessary, by the superior lord.54

The secular power generally was to be controlled and organized through the peace, and what it meant to be inside the peace and outside the peace was defined in great detail. Everyone fifteen years and older had to swear to uphold the peace every three years. The bishops were to force them through censure if they were reluctant, and if this failed, they were considered to have broken the peace. Anyone who broke the peace or made war was to be excommunicated and everyone was to make war on them and their lands. Cities and towns were to expel them and their men even if they owed them fidelity. Their goods were to be confiscated and their superior lord was to “do with their bodies as he ought.” Furthermore, anyone, including parents and relatives, who gave such a breaker of the peace “aid, counsel, or favor” or received them were to suffer the same penalties.55 Vassals who rebelled against their lords were defined as breakers of the peace. No one was to have a friendship or be familiar with or make a treaty with faidits56 or others who make war, or they too were to be treated as breakers of the peace. No one was to accept “thieves” or “plunderers” or they were breakers of the peace.57 What is more, anytime someone broke the peace, a new oath contra inimicos fidei atque pacis—“against the enemies of the faith and the peace”—was to be sworn against them, and they were excommunicated and perpetually disinherited.

That these canons surrounding the peace were not aimed at simple criminals or renegade knights, but rather at an entire social order, becomes even clearer in the final series of canons. The constant petty wars that had characterized secular life within that order would not be suffered. The council forbade the formation of sworn associations among barons, castellans, and knights. If one took a castle or town from one who held it from the king or Church, his goods were forfeit and he was excommunicated.58 No one was to violently seize goods or hostages for their lord. Rather, if one believed something to be owed to him, he was to seek it through judges, who would determine who had “ius.” If one did otherwise, he was a breaker of the peace. And all justice was to be free. For the conservation of the peace, no new fortifications were to be built, none that had been demolished were to be rebuilt, and women who held fortifications were not to marry “enemies of the faith and the peace,” or their lands would be forfeit.59

Read together, the documents of 1229 aimed at dismantling an entire way of life and replacing it with another. They were directed against a society of small-scale warfare and vendetta. As the orthodox saw it, it was a world in which vassals had little obligation to their lords, and in which lords fought their wars with mercenaries, a world of castles and fortified villages and near perpetual violence. Within the orthodox sacramental cosmos, the society of the South was understood to be as intrinsically spiritual as it was temporal. To the orthodox, the “heretics” of the documents were not isolated dissidents; they were the holy men of a deeply unholy society, the pacifist counterparts to the violent lords and knights, a dependency that made sense only within the doctrinal framework of dualism, and which shows how foreign the “complete act” of the south was to that of the orthodox. The documents describe the personal networks that sustained this society in the language which was used to describe how all power was wielded: through aid, counsel, and favor (subjects of a later chapter). These networks were clearly understood as practically uniting the heretics and the violent laymen. Both the discourse surrounding the peace and that surrounding heresy were long-running, and the business of the peace and the faith, as both a theoretical and a practical undertaking, was incorporated into them and was understood through them.

A Catholic order, by definition as much temporal as spiritual in nature, was to replace this heretical one. Its worship was focused on the sacramental system, and its conception of secular power was modeled on the Davidic ideal. The material, practical realm and the spiritual realm found their unity not in contradiction, as for the dualists, but in essential compatibility and coexistence. The spiritual and temporal aspects of this order were inseparable. One was ejected from the spiritual order, from the sacramental system, by excommunication and from the temporal order through the loss of one’s legal life, most clearly expressed through the inability to hold property or swear a binding oath. By 1229, these two sanctions became different aspects of the same sanction. Persistence in excommunication became a felony, and felonies became grounds for excommunication. The pope, his legates and delegates, and bishops excommunicated, and the king and his officers confiscated property: the “enemies of the peace and the faith” had become interchangeable with the “enemies of the king and the Church.” A man who rebelled against the king and a man who adored a Cathar perfectus would ultimately be subject to the same sanction, a sanction dependent on both spiritual and temporal powers for its application and enforcement. The inquisitors into heresy and the secular enquêteurs would emerge and work in the South of France within this conceptual and legal framework, and they must be understood together.
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[image: image]CHAPTER THREE

FOR THE EXTIRPATION OF HERETICAL DEPRAVITY AND FOR THE CONSERVATION OF THE PEACE

In this wicked world . . . there are many reprobate mingled with the good.

—St. Augustine, City of God 18.49

THE ALBIGENSIAN CRUSADE was the context for Gui Foucois’s childhood and adolescence in Saint-Gilles.1 His father, Pierre, was an important advocate and judge, involved at the highest levels in the affairs of the period.2 It is certainly an indication of Pierre’s orthodoxy that he joined la Grande Chartreuse late in life, dying as a Carthusian.3 Gui himself likely spent the later part of the first phase of the war in Paris pursuing his studies, returning to the South in the 1230s.4 He had a foot in both the world of the South and the world of Paris and would have been as conversant in the arguments of the counts of Toulouse as he was in those of the papal legates, and as knowledgeable concerning the world of honor and cortezia as he was about the thought of Parisian intellectuals. He would have surely had personal experience with crusaders, heretics, and mercenaries. Gui’s life took place within the business of the peace and the faith, and he would become a master of the legal world that grew out of the documents of 1229. As we shall see, he had a direct and important role in the construction of a legal apparatus that sought to enforce this body of law.

As we saw in the previous chapter, the business called for complete cooperation between the ecclesiastical and secular authorities. What is more, it demanded clerics and lords of a certain type. These men had to be reliable and moral, wielding the two swords together toward the necessarily united spiritual and temporal reform of society. How to make this a reality was the principal problem of the 1230s–1250s, the problem on which Gui worked. This was a great challenge, and as problems arose, both the secular and the spiritual authorities attempted solutions, adding pieces of law here and there or forming new offices or new procedures where needed. These additions made constant reference to each other as parts of the same project. With each addition or innovation by either power, the entirety of the business was evoked and reiterated. The law and institutions that were built in this period, therefore, were the result of the actions of both spiritual and temporal powers within a legal framework that was fundamentally both spiritual and temporal and without either power being the sovereign or architect over the whole. The ultimate solution to the problems faced, as we will see, was the long-term moral reform of clerics and nobles, coupled with an apparatus of oversight and appeal that intrinsically included both the spiritual and the secular realms—the inquisitors and the enquêteurs.

The documents of 1229 laid out the program of the business and attempted to provide the legal backbone that it required. The immediate problem, however, was that the spiritual and temporal authorities that the program’s implementation relied on were just as likely to be the source of disorder—the breakers of the peace and the protectors of heretics—as its solution. While Count Raymond VII of Toulouse made an initial show of abiding by and enforcing the reform, it was predictably halfhearted.5 But he was not alone in his passive resistance. Unsurprisingly, there seems to have been widespread lack of enthusiasm for the prosecution of the business among the lords and knights who had just been defeated.6 King Louis IX and the papal legate acted together to try to motivate Raymond. In 1232, the legate and a representative of the king held a council at Béziers with the Archbishop of Narbonne and all the suffragans,7 a council that reiterated the provisions of 1229, stressing the obligations of the secular powers8 and drafted a series of articles that Raymond was compelled to promulgate in 1233 as his own statutes.9

These statutes, promulgated “for the extirpation of heretical depravity and for the conservation of the peace and for the conservation of the good status of all the land,” described in great detail the obligations of the secular power in eradicating heresy, and particularly the count’s obligation to ensure that all his barons, knights, and officials comply.10 They were obligated not only to persecute heretics but also to cooperate completely with inquisitors into heresy, offering them “aid” and “favor” and enforcing their sentences. The statutes stipulated that the count was to have inquisitions made into anyone suspected of not doing so.11 With a reiteration of the statute from the documents of 1229, which stipulated that excommunicates who were contumacious for a year were to be compelled to return to the Church, Raymond’s statutes transitioned to deal with breakers of the peace. He ordered that all marauders, thieves, and traitors, as well as their receivers, be expelled from his lands. He would seize the goods of all breakers of the peace and all who give them “aid.” He ordered inquisitions into all clandestine malefactors who stole or destroyed property or who offended religious houses. He forbade all unjust extractions and tolls and ordered inquisitions to be made into those barons and knights who concealed or helped thieves or brigands, as well as those who broke their oaths.12

Throughout the document, whether with regard to heresy or to the peace, the primary means of enforcement was inquisition followed by confiscation. Heretics, breakers of the peace, and all those who either helped them or failed to persecute them were together expelled from Christian society, both temporally and spiritually. In the numerous inquisitions called for in Raymond’s statutes of 1233 we clearly see the tasks of those who would become the enquêteurs of the 1240s. This was the first major step toward their legal definition as the “inquisitors” charged to enforce the secular side of the business of the peace and the faith.

The secular and ecclesiastical sides of this business cannot, however, be separated. The business required not only a certain type of lord but also a certain type of prelate. Both excommunications and confiscations had to be just or the whole project failed. And so, it makes sense that the same council that promulgated Raymond’s “secular” statutes also read into its canons Lateran IV’s constitutions against unjust excommunications, Sacro Approbante and Sub Interminatione,13 because “where there is not government the people fall, and a Church without a proper guide is in spiritual and temporal defeat.”14 In fact, the vast majority of the council’s canons dealt with the reform of the clergy in every detail of their lives.15 The clergy needed not only to be fair judges; they were also to be holy, dispensing the sacraments and caring for their flocks, just as the secular authorities were to be Davidic. The reform of the clergy was therefore as much a component of the business as was the reform of the lords, and the numerous councils held through the 1230s and 1240s that dealt predominantly with the reform of the clergy should be read as a part of this project.

In the case of heresy, ideally the local bishop would investigate and pass judgment on suspect heretics and the local lord would enforce the sentence.16 Pope Gregory IX’s initial commissioning of Dominican inquisitors must be seen as a supplement to this ordinary model and not a replacement. The two papal bulls most often discussed in the establishment of the “Inquisition” are the 1231 Excommunicamus and Ille Humani Generis.17 Excommunicamus extended Ad Abolendam to include the anti-heresy provisions of Lateran IV (the basis for the documents of 1229). It was basically an extended definition of the crime of heresy and the appropriate punishments, a necessity for ecclesiastics to judge in the matter. Excommunicamus also took for granted the direct involvement of the secular powers as a necessary component in such action. It was, in fact, promulgated along with a secular counterpart: the Roman senator and people had simultaneously promulgated an edict that was the secular mirror image of Excommunicamus committing the municipality to enforcing its provisions.18 And Gregory promulgated these statutes together, commanding the bishops to have both written into local statutes, secular and ecclesiastical, and enforced.19 When Ille Humani Generis established the Dominicans as inquisitors in Languedoc in 1233,20 that “they might proceed against [heretics] according to our newly promulgated statutes against heretics,” Gregory was inserting them into this complex of secular-ecclesiastical law—from the beginning they were envisioned as a component in a business as much secular as spiritual.21

The business of the peace and the faith was aimed at both spiritual and temporal corruption, and it required the symbiosis of the spiritual and temporal powers for its prosecution. This was, as we have seen, clearly expressed in the documents of 1229. In order for the office of the secular lord to be fulfilled in accord with Raymond’s statutes, it was necessary that condemnations for heresy and excommunications be forthcoming and just. He could move against only those condemned by the Church,22 and the Dominican inquisitors were to provide such reliable ecclesiastical judgment. The converse was equally true: the prosecution of heresy required, at its very legal foundations, the reliable wielding of the material sword.23 The various inquisitions called for in Raymond’s statutes were supposed to ensure such reliable secular power. We can see just how entwined these two dimensions of the business were by looking at the instructions given to the Dominicans by a 1235 council held at Narbonne. The bishops included as “protectors of heretics” those who failed to look into suspect heretics, those who had temporal jurisdiction but neglected to persecute heretics or rebels denounced by the Church, and those who let pass an unexpected opportunity to capture heretics or rebels.24 Rebels and heretics were lumped in together, and someone negligent in the prosecution of either was in violation of both canon and secular law and could quickly find himself the object of an inquisition that was both ecclesiastical and secular—this was one “apparatus,” not because it came from one “sovereign,” but because it grew out of a single initiative, a single business.

The Dominican inquisitors of the 1230s faced serious opposition. Not only did the local population resist them, outraged as they were with the friars’ often excessive and probably unjust (by their own criteria) persecution of suspected heretics and their disregard for local custom, but they found Raymond and the nobility in general to be of little help, and sometimes to be violently opposed to their operations.25 In addition to problems with the secular lords, the Dominican inquisitors often had problems with the bishops, under whose authority they remained and who were inclined to use the inquisitions in local contests for power.26 In all, the friars’s inquisitions were not very successful, and they were suspended in 1238.27 Raymond’s secular inquisitors, for their part, do not seem to have ever really materialized in practice. Nevertheless, the conceptual and legal foundation for both the inquisitors into heresy and the enquêteurs was in place.

The ultimate problem, of course, was that the society of the South had been beaten but not broken. Indeed, by 1240 the business was in crisis and from 1240–1243 there were large scale rebellions in the South. The monarchy’s eventual defeat of these rebellions finally broke the back of noble resistance.28 Within the context of these rebellions, the Church and the Crown, the faith and the peace, remained bound up together. For example, when Raymond abandoned peace and again took up arms against the king in 1242, the friar inquisitors in Avignonet were attacked and murdered, demonstrating that to much of the population the inquisitors and the king were understood as together the enemy.29 In response, Raymond was excommunicated. He was a “protector, defender, and receiver” of heretics because, when the inquisitors had determined some of his men to be heretics, he did not enforce their mandates, as was stipulated in his statutes, but instead received the condemned with familiarity. What is more, like a “marauder and violator of the peace,” Raymond violated the rights of the Church and committed perjury against the Church and the king of France.30 In this rebellion, Raymond and his followers were condemned on all counts; they violated the 1229 Peace of Paris, article by article. And when they had been defeated, it was to the Peace of Paris that they again had to swear.31 Heresy and bad lordship, like the Church and the Crown, remained inseparable both legally and in practice.32 These wars were a continuation of the crusade concluded in 1229; they were the business again in crisis.

The defeat of these rebellions meant the end of large-scale southern resistance. The will of the nobles had been largely broken and the construction of the social order envisioned by the business was well underway. These wars had a large impact on Louis IX. The conflict of 1242–1243 with Raymond VII and the barons of the South was actually the final phase of a larger rebellion of nobles, initially led by Hugh X, Count of la Marche, and King Henry III of England, testing the young king.33 Then in his late twenties, Louis often led his armies into battle personally, and the wars were crucial to the consolidation of his rule.34 These wars were, therefore, formative both for Louis’s understanding of his rule and for the reality of that rule. It has been argued by William Chester Jordan that it was over the course of these conflicts that Louis came out from beneath his powerful mother, Blanche of Castile, and into his own as a ruler, a process that culminated in 1244 when, against his mother’s wishes, he took the vow to go on crusade in the Holy Land.35 Jordan suggests that his crusade vow was an assertion of adulthood: Louis was now in charge. We should add to this analysis, however, that Louis’s fight against the rebellious barons led him to refine his understanding of his own officium, of what it meant to be king. This understanding, as clearly expressed in the oaths he imposed on the rebels of 1242–1243, was that of 1229, the Davidic conception, the conception of the business of the peace and the faith. There was nothing more consistent with this “orthodox” understanding of secular power than the idea of crusade, as we saw in the case of Louis’s father and the Albigensian Crusade. Louis’s taking of the Cross was, therefore, the logical culmination of this “coming into his own” as an orthodox monarch.

What this means is that while it is clearly the case that the last few years of the 1240s were consumed with preparations for the crusade overseas, it is not necessary to subordinate all Louis’s activities to some perceived utility for the war effort, as has been the temptation of some historians. Rather, his actions of the 1240s can be seen both as manifestations of his understanding of what a good king did and as a part of his preparations for the ultimate display of what such a good king did: go on crusade—they are perfectly congruent motives. Louis sought to reform his officials and cleanse his kingdom of sin not just because that would help him gain the favor of God and so win a war. Rather, he was engaging in the crusade because he moreover intended to be the type of king who also reformed his officials and cleansed his kingdom of sin—they were multiple sides of the same business, a business to which Louis was committed as a Davidic monarch. It is not surprising, therefore, that his preparations were as much spiritual as they were material.

We have already seen how the business in the South of France had set the legal and conceptual stage for the enquêteurs work concerning the affairs of secular officials. The documents from 1229 through the 1230s repeatedly called for such investigations to be made. However, they had always envisioned these investigations to be ad hoc, focusing on specific officials in specific circumstances. What Louis did in 1247 was different, although built on the same foundations. He sent the first royal enquêteurs to make a grand tour through the kingdom, righting any wrongs that he or his ancestors might have done.36 These enquêteurs were not responding to specific complaints concerning specific officials. Rather, they went out and actively sought instances of abuse by secular power. They conducted thorough investigations of whatever they found and compelled the royal officials to make restitution.

These enquêteurs, or inquisitores—inquisitors—as the Latin sources call them, were virtually all clerics, and most of them were Mendicant friars bearing licenses from their provincials and priors. Historians have sometimes speculated about the significance of professed religious acting as secular judges—whether or not they perceived something “religious” in what they were doing—but I would hope that at this point in our investigation it is clear that there was nothing “secular” (in the modern sense) going on here. The clerics and friars were working for peace and justice, and such things were understood to be as much a part of the “religious” world in which they lived as were questions of doctrine or right worship—the concern of those other mostly Mendicant friars, the “inquisitors” into heresy. Indeed, the subject matter of the cases that these secular inquisitors dealt with overlapped directly with that of the ecclesiastical inquisitors, especially in the South. Was a confiscation predicated on account of heresy justified? Well, the inquisitors had to figure out whether the person was really a heretic.37 The line between the secular “enquêteurs” and the ecclesiastical “inquisitors” was not clear. Also in 1247, Louis IX was paying for the activities of the Dominican inquisitors into heresy and ordering his men to cooperate with them.38

We will have an opportunity to look deeply into the work of royal enquêteurs and its connection with that of the inquisitors and the business in general in the next chapter when we explore Gui Foucois’s later career as a royal enquêteur and judge. In order for that investigation to be fruitful, however, we need to return to the South of France and the earlier career of Gui because this work provided the foundation for much of what Louis would do after his return from the Holy Land in 1254, at which point his “construction” of the French monarchy would enter its most important and dramatic phase.

Count Raymond of Toulouse died in 1249. His son-inlaw, Alphonse of Poitiers, brother of Louis IX, was heir to the county. Alphonse had left with Louis on crusade and was in Egypt when news of Raymond’s death reached him. He immediately left for France to successfully defend his somewhat disputed claim. Alphonse’s investment with the county of Toulouse made it possible to pursue the business in the region in earnest, as Alphonse was at least as committed to it as his brother. The secular power in the South was now effectively the Crown itself.

It was at this point that Gui Foucois rose to prominence. He had been working as a lawyer in the region since 1237 in a number of minor capacities.39 When Alphonse took power, however, he assumed a much more prominent role, no doubt because of his unquestionable orthodoxy. He could be trusted, and Alphonse needed help. Gui went to work immediately as a legal advisor and a judge as the new count sought to sort out Raymond’s testaments and charters.40 Like his brother, Alphonse was committed to fulfilling the obligations of orthodox secular power. In 1251, with Gui Foucois as his legal counsel, Alphonse swore an oath to the Bishop of Avignon that he and his men would perform the secular office justly. Such an oath was demanded by Lateran IV and the documents of 1229, and it covered every aspect of the secular office as described therein (as well as in the councils of the 1230s and 1240s).41

Alphonse’s first responsibility and chief problem was ensuring that his officials fulfilled their duties justly. Part of the difficulty that Alphonse faced was that the officers’ powers and responsibilities were not clearly defined. There was, as we have seen, a mass of ecclesiastical and secular legislation that dealt with secular power, but this had to be translated into practical statute and procedure and applied to specific situations if the secular offices envisioned in 1229 and 1233 were to be constructed. From 1251 to 1254, Gui Foucois was largely responsible for performing this task and the results of his labors, as we shall see, would significantly impact the governance of the whole kingdom.

Sometime between 1251 and 1253 Alphonse’s seneschals, bailiffs, and judges began swearing oaths to uphold a set of constitutiones concerning their administration upon taking office. It is very likely Gui had a hand in writing them.42 The constitutions paint a picture of the ideal secular officer, and the two overriding considerations are justice and accountability. The count expected his officers to live up to their obligations, and in order to make this more likely, care was taken to isolate their offices from local interests. The officers were not to accept gifts from anyone or payments from litigants or to sell lesser offices to their family members, being content with their stipend. They were to make condemnations of maleficium—evil deeds—based on law and the customs of the country, not on their own will. They were to render the same justice to knights as they did to everyone else, and their punishments and fines were to be moderate. They were not to use their office to impose themselves in matters not under their jurisdiction or to attempt anything in prejudice to someone else’s rights. The constitutions also established means of accountability. A detailed process of appeals was determined by which a litigant could press his case all the way to the count’s court, and the officers were warned not to molest men who did so. After the termination of their administrations, the count’s officers were to stay in place for a certain period of time during which, now powerless, they could be sued for extortion and, if found guilty, forced to make restitution. Having been investigated, if the officers were found to have been excessive, they were to be punished publicly as an example because “restitution was not sufficient for illicit gains.”43 In short, the constitutions forbade the exploitation of offices for personal gain or power, and to this end they stipulated that the count would actively investigate his own men. All of this was to be implemented and enforced by enquêteurs who answered to the count directly. Having returned from the clearly failed crusade, Alphonse was serious about the reform of the secular power.

Gui Foucois not only likely drafted the constitutiones, he also was one of the first of the enquêteurs that they established. In 1253 he and several others traveled through Alphonse’s lands hearing complaints, reforming whatever needed to be reformed and promulgating ordonnances as necessary to ensure adherence to the constitutiones.44 The constitutiones provided a point of departure for the particular ordinances that Gui promulgated to deal with situations as they arose. These ordinances demonstrate that the secular officers were envisioned as definitively part of the business of the peace and the faith and its now long-running legal tradition. The ordinances reiterate sections of the documents of 1229, the statutes of Raymond VII discussed above, Alphonse’s oath of 1251, and canons from various Church councils: the bailiffs were not to be clerics, suspect of heresy, or infamous in any way; they were to remain within the confines of their jurisdictions; they were not to oppress the Church, to implement new extractions or exploitive customs; they were not to build or condone the building of new fortifications; there was to be only one bailiff in each jurisdiction; and they were generally to be the enemies of maleficium, not its agents.

They were to pursue this enmity against “evil deeds” by diligently, with good counsel, and according to the customs of the region and the statutes of the land, conducting “inquisitions” into the truth. If a crime was proved, they were to do what the “divine honor and the statutes of the land” demanded of them. The ordinances then spelled out what some of these demands were—many of them directly dependent on ecclesiastical judgment. For example, because contempt for the keys of the Church “prepares the way for heretical depravity,” they reiterated that contumacious excommunicates were suspect heretics and that their goods should be confiscated. Falling under this legislation would be anyone directly associated with heretics, breakers of the peace, oppressors of the Church, bad lords in general, usurers, and even those who did not attend Mass regularly—anyone who fell into crime or public mortal sin and persisted in their error. The ordinances spelled out many distinctions between when confiscations of goods for heresy, breaking the peace, and other crimes were called for and when they were not, for whether wives of heretics had rights to their dowries, for whether creditors of heretics were to be paid out of their confiscated goods, and for whether the fiefs of heretical vassals reverted to their lords. Gui was developing statutes and procedures not to build a secular “State,” as we might be tempted to think, but rather, in order to enforce the secular side of the business, to construct the type of secular power it demanded, and they were built upon a conceptual and legal foundation that was as much secular as spiritual.45

The legal world of the inquisitors into heresy was being constructed at the same time and on the same foundations. For example, in 1246 at a council in Béziers, the bishops promulgated an extensive body of canons and a lengthy consilium to the Dominican inquisitors in response to a papal mandate that they cooperate with the inquisitors and provide solutions to tricky legal problems.46 A great many of the canons dealt with what we might consider ecclesiastical issues: the morality of the clergy, their praying of the Office, churches having the proper books and vestments, and the like. These canons can be compared to the seemingly “secular” aspects of Alphonse’s legislation concerning his officers, such as the protocols to ensure accountability or the procedure for appeal. Both the spiritual and the secular sides needed to ensure that their personnel were fulfilling the demands of their offices. The council at Béziers, however, was also concerned with the functioning of inquisitions into heresy—that is, with their procedure and definitions—and it is here that we can see that there was no hard line between the spiritual and the secular. For example, excommunication was the ubiquitous censure for infractions, and the canon on excommunication restated the 1226 statute promulgated by Louis VIII and Cardinal Romano. This same statute, as we have seen, was reiterated by Alphonse in his statutes. Excommunication and felony had a fundamental identification shared by both aspects of the business, the peace and the faith. As with Alphonse’s secular legislation, the ecclesiastical legislation was integrated fundamentally into a body of law that was as much secular as ecclesiastical.

However, the two swords were distinct, even if united in a single business, and in both the secular and the ecclesiastical legislation we can see clearly that corruption on the part of the other side was feared. The council in Béziers stated not only that the goods of heretics and breakers of the peace were to be confiscated but also that only those appropriately condemned were to be subject to the penalty, and the council forbade secular powers from using an excommunication simply as a pretext for confiscation.47 Similarly, Alphonse’s ordinances stipulated that his seneschals were not to enforce excommunications promulgated in the course of disputes over money.48 The two swords needed each other to behave properly, and they built checks into their internal procedures to make sure that the one sword’s failure would not lead the other into sin. Neither excommunication nor confiscation was to be used as a means toward self-aggrandizement by either churchmen or secular officials.

But the overlap between secular and ecclesiastical law was far more extensive than the ultimate censure (excommunication and confiscation). As we have already seen, secular power was intrinsic to the attempt to root out heresy, and in the canons of the 1246 council, a picture of the ideal secular officer was painted and his legal obligations were spelled out. This officer was basically identical to that presented in Alphonse’s statutes—though viewed from a different perspective. And counterwise, Alphonse’s statutes presupposed the ideal churchman and so the just promulgation of ecclesiastical censures. The consilium to the inquisitors that the bishops composed in 1246 was written in order to help them become these ideal ecclesiastical judges. In law, the secular power could not perform its function without the ecclesiastical performing its function and vice versa. But beyond this, their functions were defined by each other’s functions: the law that defined the office of inquisitor into heresy made no sense without the secular power, and the law surrounding the duties of the secular powers made no sense without the spiritual power.

A large body of law was being constructed in order to prosecute the business of the peace and the faith. This law had secular and ecclesiastical sources, but it was one body of law, growing out of the crusade and the legislation of 1229 with influences and adaptations from both sources. The 1246 council at Béziers was called “because the Catholic faith and secure peace are proven to be the foundation of all Christian religion,” and it mandated that the peace oath be sworn by all according to the Council of Toulouse because only in a time of peace could the faith be freely preached, heretics be persecuted, and the sacraments be ministered.49 That heresies might be better extirpated and the faith planted, the bishops ordered the inquisitors to observe fully the statutes and laws of the apostolic see, its legates, and the princes of the land.50 Gui Foucois and Alphonse’s other enquêteurs made ordinances “to the honor of God and to the benefit and quiet of the lands of our lord the count.”51 This was a single legal universe—neither the secular power nor the spiritual power controlled or made this law as a “sovereign,” somehow standing outside or above it. Rather, they both worked within it, making changes or explications as necessary in the course of practice and in constant negotiation not only with each other but also with different sources of authority from within the secular and spiritual powers broadly understood. The law flowed out of the practice of orthodoxy, the business, when necessary, and the papacy, like the Crown, was only one source of this law. We will explore this dimension of the functioning of law much more extensively in the second part of this book.

The development of the spiritual and the secular sides of this business were in no way sealed off from each other, in theory or in practice, and in the formative period of the 1250s, Gui Foucois was situated right in the middle of it, a crucial personality in its development. For example, in 1249 the Dominicans were frustrated with episcopal and papal oversight and had again retired from investigating heresy, a task that had reverted to the local ordinaries. This was a setback for the business to which Gui and Alphonse were committed, and so, it is perhaps not surprising that Gui was instrumental in bringing the Dominicans back. Indeed, while it is well known among scholars of the Inquisition that in 1251 Pope Innocent IV called on the Dominicans of Provence to once again take up the office of inquisitor, what is less well known is that this was done only after Alphonse had made an agreement with the local bishops. The bishops agreed to cooperate fully with Dominican inquisitors so long as the individual friars were chosen personally by Gui Foucois, the count’s enquêteur.52 Gui, it seems, was a trusted man who had a reputation for fair-dealing and a reputation for commitment to the ideals of justice and not self-aggrandizement. It was only after this agreement was made that papal commissions to the Dominicans were granted.

Far from being an “extension” of papal power, Innocent IV’s commission was the final step in an arrangement wrought primarily between Alphonse and the local ordinaries. As per their agreement with Alphonse, the ordinaries granted the friars named by Gui their vices (their personal authority) in their dioceses provided that they in no way prejudiced episcopal rights and that they acted always with the ordinary’s consent.53 These same limitations were present in the papal commissions, which emphasized that the local ordinaries’ authority was not to be derogated and that the friars were to work with their “counsel” and “assent.”54 The apostolic mandate was the cap on this arrangement, providing the friars the approbation necessary to travel freely and warning both the bishops and the friars to uphold their ends of the bargain, but the arrangement itself was the product of a negotiation between temporal and spiritual powers within the legal world discussed above and in pursuit of the business.

It is interesting to note that the inquisitor friars who were the product of this negotiation were chosen by Gui, a lay official of the count, that they bore the vices of the local bishops, that they were commissioned by the papacy, that they relied on the local secular officials for the prosecution of their office, and that they worked within a legal world as much secular as ecclesiastical. The two sides of the business remained inseparable, not just in abstraction but in practice: Alphonse and Gui worked through their influence to produce in the Dominicans the type of ecclesiastical judge that the business demanded, even as they worked to produce the reformed secular officials it also demanded. They were building the social order sketched out in 1229, and both the papacy and the count understood the spiritual and the temporal as two aspects of the same social reality: orthodoxy. The construction of the social architecture of orthodoxy required certain institutional tools, and among these were the inquisitors into heresy and the enquêteurs, and so the spiritual and temporal powers built them together.
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[image: image]CHAPTER FOUR

FROM THE DUTY OF ROYAL POWER

But there could be nothing more fortunate for human affairs than that, by the mercy of God, they who are endowed with true piety of life, if they have the skill for ruling people, should also have the power. But such men, however great virtues they possess in this life, attribute it solely to the grace of God that He has bestowed it on them—willing, believing, seeking. And, at the same time, they understand how far they are short of that perfection of righteousness which exists in the society of those holy angels for which they are striving to fit themselves.

—St. Augustine, City of God 5.19

LOUIS IX LEFT FOR EGYPT in 1248 and was gone for nearly six years. The details of his adventure need not concern us here; it suffices to say the crusade was not a success. Louis returned in 1254 more committed than ever to the Davidic conception of Christian kingship, and historians have paid a great deal of attention to his reforms during the 1250s and 1260s. His establishment of itinerant enquêteurs as regular aspects of his governance and his so-called Grande Ordonnance of December 1254 are widely understood as major steps (along with the formalization of Parlement—the subject of a later chapter) toward the centralization of the nascent French State. Louis, they tell us, was constructing the foundations of absolutism.1 William Chester Jordan has recognized three reform initiatives undertaken by the king upon his return: the curtailment of certain activities of the Jews, the establishment of the Dominican inquisition into heresy across the whole kingdom, and the reform of his secular officials.2 When situated within the context of the business of the peace and the faith, as they ought to be, these three initiatives are revealed to be, in fact, components of a larger initiative within which any perceived “gap” between the temporal and the spiritual collapses. The reality of this collapse can be demonstrated not only in a detailed reconstruction of the legal and practical manifestations of the king’s initiatives but also in the coherence of the life of Gui Foucois, who, having gone to work for the king in 1254, was (as he had been in Alphonse’s efforts) front and center at the inception of these initiatives and continued in their prosecution through the various phases of his career.

Louis’s Grande Ordonnance was one of his first acts after his return.3 It was in large part an elaboration on Alphonse’s constitutiones and ordonnances discussed in the previous chapter. Louis anticipated it with two smaller acts as he passed through the South on his way to Paris, acts by which he sought to remedy the abuses of his men and improve the peace and quiet of his subjects.4 Louis Carolus-Barre has argued convincingly that in view of the obvious influence of Alphonse’s ordonnances both on these two acts and on the Grande Ordonnance (whole articles, for example, are repeated or closely paraphrased), and in view of the fact that Gui came into Louis’s service as he passed through Alphonse’s lands, it seems very likely that Gui had a personal hand in their drafting.5 This likelihood is increased when we consider that Gui went immediately to work in promulgating and enforcing the Grande Ordonnance as a royal enquêteur in the South, as we will consider in depth below.

Everything about the Grande Ordonnance places it within the narrative of the business of the peace and the faith. The preface states: “From the duty of royal power, the peace and quiet of our subjects, in the quiet of whom we rest, desiring with our heart, and against the injurious and the wicked, who begrudge the tranquility and quiet of them, having the zeal of indignation, to repel injuries of these kind, and to reform to a better condition the state of our kingdom, these which are contained below we ordain.”6 It then goes on to articulate the content of the oath to which all royal officials were to swear publicly. This oath followed closely that of Alphonse’s men discussed in the previous chapter. The officials swore to deliver justice without regard to persons (but with full regard for local uses and customs) and to serve the king’s iura (rights) in good faith and without in anyway diminishing or impeding the rights of others. Like Alphonse’s officers, Louis’s were to swear not to receive gifts; but Louis expounded upon the prohibition, listing in detail types of prohibited gifts and extending the prohibition to include wives and familia. What is more, the king’s officers were not to give gifts to anyone in the king’s service or their families or servants. Also, they were not to acquire any land or possessions in the lands they served.

Like those of Alphonse, Louis’s ordonnances were designed to separate the royal officers from local contests of lordship, and the officers were, indeed, forbidden from treating their offices as positions for exploitation. They were forbidden from all sorts of activities often associated with “exploitative lordship”7: seizing men or their property without license, taking horses from laymen or churchmen, or imposing new extractions, customs, or burdens. The provisions for accountability were nearly identical to those promulgated by Gui for Alphonse. And like Alphonse’s men, Louis’s were to conduct inquisitions into all crimes.8 We can read in Louis’s Grande Ordonnance the whole history of the business of the peace—back through the work of Alphonse, the statutes of Raymond VII, the legislation of 1229, the Albigensian Crusade, the Lateran councils, and to the pax movements. The statutes are heavy not only with practical but also with symbolic importance.

It is true, as historians frequently point out, that royal offices were being professionalized and in a sense bureaucratized. What is incorrect is the placement of these facts within the context of the narrative of the construction of the “State,” unless, of course, one is writing a genealogy of the nineteenth century. Regardless of what these offices eventually evolved into, Louis was not building an absolutist State, let alone the foundations of a secular one. In the thirteenth century the Grande Ordonnance was a part of something that had nothing to do with absolutism, “divine right of kings,” the separation of Church and State, or the construction of the modern State. It was a part of the construction of a Christian kingdom.

Even the articles in the Grande Ordonnance against Jews must be understood not as a separate legislative initiative, distinct from the professionalization of the officials—as some historians have posited—but as integral to the rest of the program.9 It should be remembered that one of the charges repeatedly made against Raymond VI and Raymond VII was the favoritism toward Jews. Showing favor to Jews at the expense of Christians was a mark of bad lordship.10 Anti-Jewish statutes were shared between secular and ecclesiastical legislation: the Jews were a common “other” by which both the spiritual and the temporal protagonists of the business oriented themselves.11 Louis’s anti-Jewish statutes remain solidly within this tradition, being largely a restatement of Alphonse’s statutes and those of any number of Church councils.12 Louis’s officials were to expel Jews who practiced usury, of course, but also those who blasphemed or practiced fortune-telling. Jews who did not commit these crimes, however, were to be protected.13 It is not Jews as Jews that Louis was primarily concerned about in the Grande Ordonnance, but Jews as manifest sinners—such manifest sinners, be they Jewish or Christian, wayward knights, or the king’s own officers, were the improbi, the “wicked,” to be removed from the land.

When they are read as a secular action within orthodoxy, we can see that the articles of the Grande Ordonnance that not only forbid royal officers from swearing, playing games of chance, fornicating, and visiting taverns, but actually forbid all gambling, prostitution, and frequenting taverns (by any except travelers) in the king’s domains are not some moralizing or puritanical gloss to legislation otherwise notable for its establishment of official and bureaucratic government; they rather point to the very core of the Grande Ordonnance’s significance.14 In the pursuit of the fulfillment of the “debt of royal power,” Louis brought together the long-running discourse on right rulership with that on the moral life itself, and in doing so he provided a convergence between the lay and the clerical. For, this “moral” legislation was largely lifted from Church canons prescribing the correct life of the clergy.15 To Louis in the Grande Ordonnance the moral life of the laity was the same as that of the clergy. And this convergence was not limited to their “personal” life but extended to their official capacities—the offices of the Grande Ordonnance often have a “canonical” ring to them.16 Far from laying the groundwork for the “secular” State, the Grande Ordonnance was a proposal to bring the spiritual and the temporal powers further into each other. It expanded the domain in which they overlapped and strengthened their unity within an orthodoxy that included the lay and clerical estates intrinsically and that recognized through its sacramental understanding of reality that fundamentally the spiritual and the material were not only not in conflict—rather, they interpenetrated each other at every level.

This reading of the Grande Ordonnance is further strengthened when its promulgation is considered, which occurred in the context of Louis’s post-crusade, multi-pronged strategy of reform. It was the “statutory” component of Louis’s concerted effort to make just rulership a reality. Just as the statute made provisions for accountability in the form of inquisitions to be conducted at the end of the terms of royal officers, so Louis’s post-crusade efforts began with an exercise in accountability in the form of inquisitions into the justice of his holdings and acquisitions. In the South, he charged his seneschals to begin looking into complaints and making amends and to settle outstanding conflicts, and he dispatched special inquisitors, or enquêteurs, with the same charge.17 These enquêteurs were Gui Foucois; Philip, Archbishop of Dax, the Dominican Poncius of Saint-Gilles; and the Franciscan William of Beaucaire. They were commissioned by the king to investigate and make restitution for any possessions the king held unjustly in the seneschalcies of Beaucaire and Carcassonne18 and were at work in Nîmes by October of 1254.19 It was they who promulgated the Grande Ordonnance in the region, fully within the context of continuing and strengthening the business of the peace and the faith.

In the spring of 1255 a royal force led by Peter de Antolio, the seneschal of Carcassonne and Béziers, was seeking to reduce the Château de Quéribus, a pocket of resistance outside Carcassonne. Peter sought the aid of the prelates of the region and invoked the full tradition of the business in doing so. He was fighting against “the enemies of the peace and the faith” and currently engaged in a siege of “a place of refuge for heretics, murderers, and thieves,” and so he asked for the “aid” of the Church.20 The Archbishop of Narbonne called a council at Béziers to consider the request. Gui Foucois himself arrived at the council and read aloud the Grande Ordonnance, no doubt also explaining to the prelates the king’s commitment to the business and the commissioning of himself and his fellow enquêteurs.21 In response, the prelates agreed to the seneschal’s request, although pointing out that in the past the Church’s participation had always been under a papal legate. They acted now, therefore, not out of obligation but freely for the honor of the king, and because “it seemed to be the business of the peace and of the Church.”22 The promulgation of the Grande Ordonnance was explicitly, and not just in theory, connected to the business of the peace and the faith.

What is more, the Grande Ordonnance and the commissioning of the royal enquêteurs were complemented with a simultaneous extension and reorganization of the inquisitions into heresy: the Parisian Dominicans were commissioned with the office in the lands of Alphonse and throughout Louis’s kingdom. In the winter of 1254–1255 Louis had asked Pope Alexander IV to commission the Parisian Dominicans because he believed they would be “especially efficacious in the promotion of the business,” and the pontiff quickly complied with the king’s request.23 The king had a very close relationship with the Dominicans of Paris, and we should see in the commissioning of the Parisian friars a clear continuation of the strategy pursued by Gui and Alphonse and the understanding that underwrote it: the reform of the secular officers was an essential part of the business and it had to be complemented with ecclesiastical judges who sought similar goals—and the Dominicans were ideal for the job. Louis was clearly following the lead of his brother and taking the advice of his experienced enquêteur, Gui.

As we saw in Alphonse’s statutes and in the Grande Ordonnance, a persistent reforming strategy attempted to separate secular authorities from the contingencies of local power dynamics. We can see the same imperative in play when, in great contrast to past commissions,24 the pope now granted the inquisitor friars the power to coerce with ecclesiastical censure the ordinaries and revoked all the apostolic letters and privileges those ordinaries might hold that could compromise the business in any way.25 The pope was commissioning inquisitors into heresy with a mandate that allowed them to bypass the local problems that had continuously plagued the business and to work directly with the king, who was himself setting about eliminating the problems of local secular power. This was a two-pronged development within the business. Indeed, the pope invoked the 1229 Council of Toulouse and the Peace of Paris by name as the inquisitors’ guiding documents, and he instructed them to enforce all these statutes, which “are recognized as bearing on the business of the faith.”26 At the same time, Louis mandated that his officers enforce the 1229 documents “against heretics and marauders and those who stay contumaciously excommunicate for a year.”27 The spiritual and the secular sides were explicitly working to enforce the same body of law and to advance the same mission. The sources themselves make direct and explicit reference to its reality.

This dynamic was a mirror of that spearheaded by Gui a few years earlier for Alphonse, and so it is no surprise that he was again front and center in this extension of the business. Gui, in fact, had a direct and very important role in the legal definition of inquisitorial power. It was on the occasion of the commission of the Parisian Dominicans that Gui Foucois composed one of the most important works of the Middle Ages having to do with the procedure and functioning of inquisitions into heresy, his so-called Consilium to the inquisitors.28 Gui wrote this work in either 1255 or 1256 during his time as an enquêteur for the Crown.29 Given the role played by Gui in the development of the law that surrounded the business of the peace and the faith, the fundamental connections between the work of the enquêteurs and that of the inquisitors (to be explored more extensively in the next chapter), and the importance Gui played in getting the Dominicans to once again take up the office of inquisitor, it is not surprising that the Parisian Dominicans would have sought out his advice.30 They, after all, were more or less new to this business, and he was not only the foremost expert on the law surrounding it but also thoroughly reliable, for his motivations were congruent with those of the papacy, the Crown, and the Dominicans themselves.

Indeed, not only was Gui’s whole professional and intellectual career wrapped up in the business of the peace and the faith, but he had a special relationship with the Dominican order. In fact, his first extant writing is a letter found in the Lives of the Brethren of the Order of Preachers. In it he recounts how his sister had a great devotion to the friars and had visions of the Holy Spirit descending upon them and of the Blessed Virgin interceding for them. Gui refers to the friars as being sent by the Holy Spirit to preach as the apostles themselves had.31 As a young man, he had written a song on the seven joys of the Virgin, a devotion that would be adopted and spread throughout Europe by the friars,32 and as Pope Clement IV, he would introduce aspects of the Dominican liturgy into that of the papal court.33

Indeed, the affinity between Gui and the Dominicans was such that some historians have mistakenly assumed that he was himself a Dominican.34 He had an obvious affinity for the way Louis and Alphonse thought, and the royal family’s affection for the Mendicant orders is well known.35 Gui and the Dominicans of Paris were members of the same network of consilium et auxilium—counsel and aid (the topic of the second part of this book)—and they viewed the world in basically the same way and sought to direct it toward the same goal. And so, it is not surprising that the Dominicans would ask his advice, layman or no. Nor is it surprising that Gui would have felt perfectly competent to give them counsel or that the contents of his consilium would make sense. These require some attention.

One of the chief issues dealt with in the Consilium was the relationship between the inquisitors and the local ordinaries. The first question the Dominicans posed to Gui was whether the ordinaries could continue in the business of the Inquisition after the friars had been commissioned.36 His answer was a definitive No. He argued that the pope seemed to have recalled the business to his own curia, making it no longer the office of others. The inquisitors were therefore the legal equivalent of papal judges delegate, meaning that they had, in the cases commissioned to them, power greater than even general legates. The inquisitors, Gui contended, had the ability to absolve those excommunicated by the ordinaries or to excommunicate those absolved by them, for “the lesser has no imperium against the greater.”37 Indeed, the inquisitors, like judges delegate, received their jurisdiction directly from the pope, their provincial priors providing only the permission to exercise it. This meant that they had the power to sub-delegate, to commission others with their vices, others to whom, just as to themselves, the bishops must defer in the business.38

But, the inquisitors were not normal judges delegate. They did not impose judicial punishments or sentences, Gui argued. Rather, they enjoined penances.39 They were more like confessors than civil or criminal judges. One of the implications of this was that their jurisdiction over those on whom they imposed penances expired only when the penance was completed, unlike those of judges delegate, whose jurisdiction ended with the expiration of their commission.40 And so, the ordinaries did not have the power to commute penances imposed by the inquisitors, not even after the inquisitors’ commission had expired. Gui was arguing for the creation of a new office in the hierarchy of the Church, one designed specifically for the prosecution of the business of the peace and the faith, one that was like the office of judge delegate but whose charge was equally as in the internal forum of the confessional as it was in the external forum of the court (if not more). Within the bounds of their commissions these inquisitors were rightly independent from and superior to the local hierarchy.

The office of inquisitor in Gui’s Consilium was totally bound up with the office of the secular power. The normal punishment for heresy was the confiscation of one’s goods. This was a separate event, however, from the inquisitors’ imposition of penances. Indeed, confiscations, Gui asserted, “do not pertain to the investigation of the friars.” Rather, citing both Innocent III’s Vergentis in Senium—which stated that heresy was treason against God—and civil law, he argued that confiscations were a consequence of the crime of lèse-majesté and so pertained to the prince. Essentially, Gui was asserting that heresy was simultaneously a civil and canonical offense: treason simultaneously against both God and king. And so by necessity heretics were to be dealt with through cooperating secular and spiritual authorities who had consilium—counsel—with each other.41

But, while enforcing sentences against heretics may have pertained to the prince, it was not a matter of his prerogative. Rather, those who had the power of the sword, those who exercised potestas were to be considered fautores—protectors—of heretics and to be proceeded against accordingly if there was a single omission in their duty to drive out of their lands or to punish appropriately those condemned by the Church.42 To Gui, the prosecution of heretics as condemned by the Church was intrinsic to the offices of secular power, and negligence in this duty should be met with an immediate, severe, and canonical sanction, to be enforced by the inquisitors. Of course, such fautores of heretics were simultaneously guilty of the crime of lèse majesté, which justified action against them by other secular powers.

Gui’s Consilium, as much in the context of its production as in its content, demonstrates the institutional and conceptual unity of the business of the peace and the faith. The mutual dependence between the secular and the spiritual powers is clear: the powers were fundamentally relational. Louis’s reformed officers and the inquisitors relied on each other both practically and theoretically. Gui’s primary focus was on the king’s men, but clearly neither he nor the Dominicans understood that focus as categorically distinct from that of the inquisitors into heresy. Rather, his secular initiatives required reliable spiritual power in order to be successful. Indeed, his conception of secular power included within it the spiritual power, and vice versa. His involvement with the inquisitors was therefore a part of his efforts on the secular side of the business, or perhaps we should say that his efforts were simply not divided into the categories that we are trying to impose.

This interdependency between the spiritual and the secular was not simply a matter of theory or legal abstraction. Rather, it was felt immediately by the men in the field. In 1256 or 1257 the seneschal of Carcassonne Peter de Autolio sent to the king his responses to a list of complaints that had been leveled against him by the prelates of the region.43 These responses clearly demonstrate the codependency of the two sides of the business as an aspect of their very definitions. Essentially, Peter acknowledged that, as the prelates accused, he had not sworn to uphold the 1229 royal statute Cupientes, an oath that was mandated by the king. His reason for this obvious deviation from the laws of the business was, as he explained, that the prelates were not themselves properly committed to it. Rather, they were attempting to use the business to augment their own power by using ecclesiastical censure as a weapon. In doing so, they rendered it impossible for the seneschal to fulfill his duties as stipulated in the documents of 1229.

In fact, if he did swear to the documents of 1229, he feared that it would be impossible not to sin and so threaten his eternal soul. The seneschal offered the following example: the prelates often unjustly excommunicate the king’s men based on movements of their own will and in diminution of the king’s rights and then refuse to absolve these men unless they comply with their wishes. Now, if the seneschal were to seize the goods of these men, as he would be held to do if he swore to Cupientes, he would clearly sin; but if he failed to do so, having sworn, he would commit perjury. Because the prelates were unjust, justice on the part of the royal official would paradoxically require that he act criminally.44 Sinning prelates rendered his office in the business impossible, and he gave multiple examples of this problem, a problem that penetrates to the very core of the business.

As Peter pointed out, the prelates frequently attempted to extend their rights to the first fruits and tithe beyond what was customary and excommunicated anyone who resisted them. If the goods of these excommunicates were seized, the result would be turmoil and scandal among the barons and through all the land, which would contradict the very purpose of Cupientes, which was the peace.45 What we must recognize is that what this conflict between the bishops and the seneschal reveals is not some fundamental divide between the temporal and the spiritual powers, but rather the opposite: their profound mutual dependence. The business was constantly threatened by self-serving parties who attempted to use it in their contests for power, and this was recognized by everyone involved.

Neither the spiritual nor the secular could fulfill its obligations unless its counterpart did so. In 1257 the Dominican inquisitor in Toulouse Rainaud de Chartres wrote to Alphonse of Poitiers.46 He informed the count that when he and his companion arrived in Toulouse, they learned that the inquisitors who had preceded them had sentenced some relapsed heretics who abjured their heresy to perpetual incarceration and then handed them over to the secular judge. The judge, with disregard for the inquisitors’ sentence, had the prisoners burned. Rainaud was struggling with doubts of conscience: could he look past the secular judge’s actions without danger to his own soul, or was he obligated, rather, to promulgate ecclesiastical censure against him? Some people, he stated, argued that unless the sentences of the inquisitors were followed, the entire cause of their labors against heresy would be overthrown. Others, however, argued that he threatened the “business of the inquisition” if he acted against the overly zealous secular judge. What course Rainaud should take might have been unclear to him, but what was very clear to him was that for an inquisitor to continue in his office when the secular power was not acting congruently with him threatened the whole business and (just as in the case of the seneschal above) actually threatened his soul.47 The stakes were very high.

In order for the business to advance, the ordinary holders of both the temporal and the spiritual powers had to commit themselves to it, be compelled by a higher power to enforce it, or be simply sidestepped through the establishment of “extra-ordinary” offices. We can see in 1254 a concerted effort on the part of Louis IX and the pope to use all three of these options. The Grande Ordonnance was aimed largely at the first option, at reforming the ordinary officials. The friar inquisitors into heresy were clearly, by 1255, an example of the latter option, that of sidestepping the ordinaries, so to speak. And the secular enquêteurs were a combination of the last two options. It is indicative of the relationships between these various layers of the business that in his dilemma discussed above, Friar Rainaud ultimately sought the counsel of two royal enquêteurs, Stephen of Bagneux and Stephen of Béziers,48 and they advised him to ask for clarification from the pope.49 How are we to draw lines between Church and State, either in theory or practice? Unfortunately, we do not have the pope’s response.

The three reform initiatives of Louis after 1254 find a unity within the business, and they were wrapped up fundamentally with the spiritual power. Louis was not laying the foundations for a secular “State”; he was pursuing the program of orthodoxy. Gui Foucois and the Dominicans, and more distantly the pope, were likewise pursuing this program, and together they were building the social architecture it required. The enquêteurs and the inquisitors were part of this architecture: two pillars of the same structure.
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DESIRING THAT THE KING NOT GAIN SOME ADVANTAGE FROM THIS VIOLENCE

David therefore reigned in the earthly Jerusalem, a son of the heavenly Jerusalem.

—St. Augustine, City of God 17.20

THE MISSION OF GUI FOUCOIS and the other royal enquêteurs of 1254–1262 was broadly to clean the slate, to right all wrongs committed by royal officials in the past, and to start holding the current officials to the high standards demanded by the king, to the standards of “Davidic” lordship.1 The subject matter of their investigations, therefore, was simply everything that touched the secular power. Because the primary way in which secular power was manifested was the confiscation of rights and property, the enquêteurs’ investigations focused on the propriety of such confiscations. But, like the regular royal officials, they were also concerned with the maintenance and enforcement of people’s rights, especially those of the king.2 Essentially, any change in the status of the land that was not precipitated by a crime was unjustified: in direct opposition to the modern and postmodern understanding, peace was the assumed status quo. Thus the distinctions between lex, ius, and usus are unclear, with what was law, what was established, and what was right all being understood as the same when peace reigned.3 Since peace, the fruit of justice, was the objective of the secular power, only the fracturing of this “peaceful” status quo could justify intervention; otherwise, the secular power itself fractured the peace and was criminal.

The same considerations applied to matters of the faith: the temporal powers could intervene in cases of heresy and contumaciousness in excommunication only because these were understood as felonies of the same caliber as homicide or rebellion.4 Because the fracturing of the peace was hardly rare (it was a fallen world, after all), the potential scope of royal action was great; there were no “constitutional” limits. But this is not absolutism: royal power was not the “ordering principle,” the source of all legitimacy; it was, rather, force countering force.5 (This aspect of secular power will be explored in detail in connection to Parlement in Part II.)

What this meant was that the activity of the secular power was ultimately prohibited from being “proactive.” It had to be justified as a reaction to prior violence. A “new” custom was basically synonymous with a “bad” custom, both of them subjecting victims to an arbitrary will and so reducing them to servitude.6 And so, inquisitions into the status and customs of the land were prerequisite for any secular action, and in the case of the enquêteurs, such inquisitions were the first step in absolving the Crown of any criminal guilt from past “proactive” (illegal, unjust, or contrary to the status quo) actions—that is to say, violent actions.7 The inquisitions of the enquêteurs, therefore, should not be seen as something substantively distinct from the inquisitions of the ordinary royal officials or the multitude of inquisitions launched by the king’s Parlement. Rather, they were an additional “layer” of secular power who were charged with clearing the backlog of cases and providing accountability to the ordinary officials.

This point is important because what we see in the work of the enquêteurs is that, in their attempt to enforce “Davidic” power, they operated within the body of law that had grown up around the business of the peace and the faith, a body of law that was, as we have seen, integrally both spiritual and temporal. Because of this, their work was contiguous in one direction with that of the ordinary secular officials, such as those in Parlement, and in the other direction with that of ordinary ecclesiastical officials, such as the papal judges and bishops. In neither direction do we encounter hard theoretical, institutional, or legal breaks. The ecclesiastical judges operated under the same principles as did the secular judges; peace was the assumed status quo.8 Men such as Gui Foucois (as well as the Dominican order generally), as we will see, moved between the two extremes of the continuum without apparent difficulty. Far from being two “parallel” legal systems or competing “absolutisms,” they were a single legal universe that “floated” between two poles of authority without descending from either—this was the very nature of the business.

Gui Foucois was an enquêteur for the king in the seneschalcies of Beaucaire and Carcassonne from 1254 through 1257. During this nearly four years, the enquêteurs conducted scores of inquisitions and listened to untold complaints against the king’s men. While they ruled in many cases,9 it seems their major achievement was the investigation of the complaints and the interrogation of witnesses.10 This evidence was then used by the enquêteurs who succeeded them in 1259–1262 to make formal rulings.11 In order to assess whether a secular official had acted properly in a certain situation, an enquêteur had to first assess whether the crime that justified his action had actually been committed, and if so, whether the punishment applied by the secular official was the proper one. Within the context of the business of the peace and the faith, this meant making investigations and judgments not only concerning “civil” or “feudal” matters but also concerning heresy and excommunication and all the canon law connected to them, as well as the precise relationships between these canonical situations and secular power.

A great deal of their work was “feudal” in character, dealing with questions of jurisdiction, custom, exploitation, and violence. For example, the men of the fortified village of Redorta complained that the bailiff of the king compelled them, against their ancient liberty, to carry the “returns” of the king from the village to Carcassonne or Narbonne (the enquêteurs ruled in their favor).12 The men of Asellanus claimed that the bailiff of the king, against their ancient liberty, forbade them from grazing their animals in a certain wood, forced them to pay a new pedagia when their merchants passed through certain regions, reduced them to servitude in multiple other ways. The enquêteurs investigated each claim, determining some to have merit and others to be frivolous, and ordered the bailiff to return the town to its customary liberty.13 Such examples could be multiplied.14

Often, such petitions were long lists of complaints in which heresy might figure in some but not in others. Heresy is not presented as anything exceptional, but as simply the circumstances surrounding certain actions of the king’s men and not substantively distinct from other “feudal” matters. B. Faber de Pesincho and Peter Raymond Vitalis claimed that their entire village had been reduced to servitude when the king’s seneschal and bailiff imposed upon it the obligation to deliver to Carcassonne the king’s “returns” from the village. They also claimed the seneschal fined the villagers sixty pounds when they burnt down a house that by rights belonged to the king on account of the heresy of the occupants. They asked that the money be returned and the servitude lifted. The enquêteurs ruled that the king was right to fine them for the house but that the old customs were to be restored and the servitude lifted.15 The Hospital of Saint John de Ulmis had multiple claims against the seneschal who, they said, despoiled them unjustly, for example, in the confiscation of a vineyard predicated upon the heresy of the women who held it, even though the women had converted. The enquêteurs denied the petition concerning the vineyard but ordered restitution made concerning others.16

Whenever confiscations had been predicated on heresy, the enquêteurs needed to determine whether the person from whom a confiscation was made was really a heretic or somehow associated with heresy. We can see in the surviving records of their interrogation of witnesses and their rulings that they made very subtle distinctions within the various categories of heretical activity and association, as well as the categories of other crimes.17 Were the subjects of confiscation “thieves,” “marauders,” or “evil doers”?18 Could a person be considered a defender of heretics?19 Had a heretic ever been seen in his home? Was a person themself a heretic? Had he fled an inquisition out of fear? Had he broken out of a prison? Had he been convicted or immured by an inquisition? Was he “signed with the cross for heresy”?20 Was he a faidit (a term discussed in detail on pp. 128–136)?21 A faidit and a heretic, perhaps?22 Was he excommunicated? If so, for how long?23 If a woman was seeking a confiscated dowry, had she married a heretic or faidit knowingly?24 Was she a “believer” in her faidit or heretic husband?25 Was the marriage even valid to begin with?26

A few detailed examples allow us to see the type of investigations that the enquêteurs were carrying out. A certain Bernardus claimed that a woman, Guilhelma, owed him thirty-one sous for some bread that he had sold her. Because Guilhelma had subsequently been convicted of heresy and her property confiscated, Bernardus asked the king for his money. The enquêteurs instructed the seneschal to make an inquisition: had the transaction occurred after Guilhelma was in manifest heresy, was already cited for heresy, or her heresy known publicly? If the answer was no, restitution was to be made; if yes, Bernardus, in fact, opened himself to prosecution.27 In another case, Guiraudus Trepati asked for the inheritance that had been given to him by Amblardus de Villa Longa but was being held by the king’s men on account of heresy. This was unjust, Guiraudus argued, because Amblardus had never been condemned for heresy. Through their inquisition, the enquêteurs determined that Amblardus had in fact fled for fear of the friar inquisitors. He had indeed later been absolved, but this was not the crucial point. Rather, the case turned on whether or not he had been a fugitive and therefore excommunicated for more than a year. If he had been, the confiscation stood, but if not, restitution was to be made.28

In a third case, the abbess of the monastery of Anonensis petitioned for the restoration of the returns and revenues that her mother had given to her that were being held by the king. In their inquisition the enquêteurs determined that while the abbess’s mother was “immurata” (convicted of heresy) after the said donation, the crime of heresy had long preceded it. Nevertheless, the enquêteurs could find nothing in the papal decretals stating that a heretic’s prohibition from alienating their property began at the commission of their crime (rather than at their conviction for it), even though there were certain customs that maintained this to be the case. The enquêteurs, therefore, decided that it was an open legal question and that until the king might try it in his court, the abbess was to have possession of the revenues.29

The enquêteurs’ investigations into heresy often mirrored those of the ecclesiastical inquisitors because, in order to get to the bottom of the propriety of a secular action, they had to determine the “canonical” status of the object of the action, even when there had been no ecclesiastical involvement in the original action, as was common in the early years of the business and in the aftermath of the wars of 1240–1243.30 If the enquêteurs could determine that someone had been a heretic through the testimony of witnesses, the confiscation could stand, even if there had never been an ecclesiastical condemnation for heresy.31 For example, the enquêteurs restored to Pagana Guerina d’Onos and Aladaicis, sisters, the lands and home of their father, Bernard, which had been confiscated by the castellan of Monreale on account of heresy, because Bernard had been neither cited nor condemned for heresy and the enquêteurs could find no witnesses to his supposed heresy.32 At the same time, however, ecclesiastical condemnation was accepted as definitive evidence of heresy or other legal liability and was clearly preferred.33 The preference for ecclesiastical condemnation was such that in 1259 Louis limited the legal liability of suspicion of heresy without ecclesiastical censure—allowing such “suspect” persons the right to at least present their petition.34

The enquêteurs worked definitively within both the “canonical” and the “secular” aspects of the body of law which had grown up around the business of the peace and the faith. Take, for example, the cousins Bernard and Roger Durfort. Their fathers Sicardus and Peter, respectively, had fought against the northern crusaders, as was attested to by several witnesses, but had ultimately sworn homage to Louis VIII in the late 1220s.35 Bernard and Roger asked for the lands that their fathers had possessed at the time of these oaths and that had later been confiscated because the vassals who held them were condemned for heresy.36 However, witnesses reported that Sicardus had been a faidit in the war of 1240,37 and, after the war, Bernard had married a woman whose parents were manifest heretics and was seen staying with other heretics.38 While we are not given an explanation, the enquêteurs ruled in favor of Roger and against Bernard. In this ruling, heresy and rebellion, the “feudal” and the “canonical,” are thoroughly intertwined and are both considered by the enquêteurs to be intrinsic to the performance of justice.

But how the “feudal” and the “canonical” aspects of the law interacted with each other was not always clear, and the enquêteurs, sometimes taking counsel with the king himself, had to make interpretations as circumstances arose. For example, it had been established that a lord did not lose his lands on account of vassals who held them being condemned for heresy,39 but what about the reverse situation? Was it just that a vassal be deprived of his fiefs because of the heresy of his lord? The enquêteurs said no.40 That it was generally unjust for one to be punished for the crime of another was the principle behind Louis’s and his enquêteurs’ careful treatment of the wives of heretics or faidits. The central question concerned the wives’ dowries: could the king retain them when he had confiscated them as a part of the lands and goods of their heretical husbands? Writing to his enquêteurs in 1259, Louis stated that he wanted the wives of heretics to have their petitions heard unless they had fled for fear of the inquisition, they had persevered in contumacy after being cited, they had heretics discovered in their houses, they had been imprisoned, or they had been relaxed to the secular court.41 However, restitution of their dowries was to be made only if it could be demonstrated that they married before the man had become a heretic or if his heresy was not publicly known.42

Within these guidelines, the enquêteurs ruled overwhelmingly in favor of widows seeking their dowries or orphans seeking those of their mothers.43 But here too, circumstantial judgments had to be made. When three brothers petitioned to have returned to them some goods confiscated from their father when he fled for fear of the inquisition, goods that had originally come from their maternal grandfather, their request was denied.44 And when a woman sought the dowry of her mother in addition to the amount added to it by her father, who had been condemned for heresy, the enquêteurs restored the original dowry but denied the augmentation.45 Ermenjardis de Leuco was signed with the cross for heresy, and her husband was “immurati,” and when she sought her dowry, which had been confiscated along with the rest of her husband’s property, the enquêteurs restored it.46 The children of Raymund Berengarii de Muro Veteri asked that their father’s property be returned to them. When Raymund had died, his wife held their inheritance and it was confiscated from her by the king’s men on account of her being condemned for heresy. Raymund, though, had been a Catholic and faithful man, and the enquêteurs granted their request.47

A certain P. Guilhelmi asked for some property and rights of his late father that had been set aside as a dowry for his sister but then confiscated on account of his father’s heresy. He was denied because he and his late father were faidits, his father having fought against Simon de Montfort (or his son, Amalric) and he himself against the king. The king, though, proceeded to grant his sister, Mabilia, her dowry directly, sidestepping her brother.48 The enquêteurs, with the direct input of the king, adapted the law at the point of intersection between the “ecclesiastical” and the “secular” in order to fulfill the requirements of justice. The emphasis on the weak, on widows and orphans, allows us to see how this justice was intrinsic to Davidic lordship, which was itself integral to the business.

It was during his time as an enquêteur that Gui Foucois wrote his Consilium to the Dominican inquisitors (discussed in the previous chapter). And given the content of the enquêteurs’ work, we can clearly understand how he was qualified—in fact, probably the most qualified man—to give to the Dominican’s working definitions of credentes, fautores, receptatores, and defensores of heretics, to explain to them relationships between the prince and the inquisitors and those between the inquisitors and the bishops, to give them advice concerning the number of witnesses to call and when to be lenient and when to be severe, and to advise them about the time of grace, about simple people who are easily led astray, and about the confiscation of heretics’ goods.49 This was not mere theory (though the Consilium is full of citations of canon and civil law), but the fruit of experience. Gui had been intimately involved in every stage of the business of the peace and the faith, one of its chief architects as it transitioned from crusade to governance. The fact that he was a layman and a servant of the Crown certainly did not compromise his ability to give good advice to churchmen, nor did it introduce any tension in his relationship with the inquisitors. Far from it, the inquisitors and the enquêteurs seem to have seen each other as engaged in different dimensions of the same task—the task of orthodoxy.

A “Davidic” lord’s charge to protect the weak included the responsibility to protect the Church’s rights, properties, and privileges. In 1259 Louis wrote to his enquêteurs, instructing them concerning how he wanted them to proceed in certain tricky situations. In addition to outlining the treatment of widows and orphans, he told them that he had neither the desire nor the ability to confiscate the goods of churches and give them to others. So, if ecclesiastical persons petitioned for the restoration of their goods, the enquêteurs were to see to it that justice was served quickly.50 We can see in the records of the enquêteurs that this instruction was followed. In multiple cases, the enquêteurs returned goods and rights to ecclesiastical persons or institutions, citing Louis’s letter directly. There is a clear, indeed explicit, bias in favor of ecclesiastical institutions.51

Joseph Strayer’s contention that the enquêteurs were especially hard on bishops and that in being so they were acting in accordance with the king’s suspicion of a temporally endowed clergy is therefore doubly puzzling.52 Not only is there little evidence for this position in the actions of the enquêteurs, but it takes only a cursory look at the records of Louis’s Parlement to become convinced beyond a doubt that he applied equal vigor to the protection of the temporalities of ecclesiastical persons and institutions as he applied to the protection of all established rights.53 Louis’s concern with all abuses of power was rooted in the scandal and the fracturing of the peace they caused. Indeed, ecclesiastical abuses rendered the business of the peace and the faith as impossible as did secular abuses.

In an attempt to buttress his laicization thesis, it seems Strayer has projected onto Louis a position similar to that of the baron’s league of 1246.54 The league challenged the jurisdiction of the clergy over all things except heresy, marriage, and usury, and they suggested that the clergy return to the condition of the primitive Church as they saw it, a purely contemplative Church, leaving the active life to the lay nobility. The barons believed the clergy had derogated their temporal rights and their wealth in an apparent zero-sum contest over temporal power wherein the clergy abused the censure of excommunication.55 (The barons were clearly influenced by the propaganda of Frederick II56—something Matthew Paris pointed out.)57 The truth is that neither Louis nor his enquêteurs had a problem with the temporal power of prelates; they did however have a problem with the abuse of that power. This position was not substantively different from the one they held toward all power, secular as well as ecclesiastical, and it will be explored extensively in Part II of the present work.

In actual fact, bishops seldom appear in the records of the enquêteurs. Strayer cites two cases that are, in fact, the two with the most documentation. The Bishop of Béziers petitioned the enquêteurs, including Gui Foucois, for the return of a list of rights and properties, including a castle, control of the keys to the city gates, various jurisdictional rights, and rights to certain taxes for specific forms of economic activity.58 After a thorough investigation into the bishop’s claims, the Parlement of November 1265 ruled in his favor regarding some petitions and against him in others and compromised in still others.59 In the second case, the Bishop of Lodève brought extensive claims against the king and his men. He claimed to have full jurisdiction over all cases, civil and criminal, the sole right to call the men of the diocese to muster. The king’s claims and the bishops were in direct conflict. Unfortunately, we do not have the findings of the enquêteurs. All we know is what is written in the margins of the enquêteurs’ record of the bishop’s petition—statements like “non invenitur episcopus aliquas induxisse probationes de hoc.”60 Furthermore, the case is not substantively different from any number of others dealing with conflicts over jurisdiction between both ecclesiastical and secular persons, cases which dominated the proceedings of Parlement. What these cases demonstrate is not some sort of anti-episcopal prejudice, but rather that as temporal lords the bishops were treated by Louis as temporal lords. Their claims to rights or properties were judged according to the same criteria. In fact, what prejudice can be found is clearly, explicitly in favor of ecclesiastical institutions.

If we view Louis not as a proto-absolutist engaged in the business of building a “State,” but instead as a “Davidic” monarch engaged in the business of the peace and the faith, we can easily see how all the various types of cases handled by the enquêteurs fit together. Indeed, while some of the cases encountered by the enquêteurs focused on “feudal” matters and others on matters surrounding heresy, the gap between them was bridged by the most common problem faced by the enquêteurs, the faidits, a term that has unavoidably come up a few times already. Indeed, the faidits bridge the gap not only between the “feudal” and the “heresy” sides of the enquêteurs’ work but also between that work and the work of the ecclesiastical inquisitors into heresy. But, what was a faidit? By the 1250s a faiditus was someone extra pacem—someone outside the peace. Within the business of the peace and the faith, this was synonymous with rebellion against either the king or the Church. In 1264 Louis himself defined faiditi as those who “make war against the universal Church or us or our successors.”61 But this was not what faiditus had always meant, and a brief look at the evolution of the word’s meaning affords us an opportunity to see the development of the business of the peace and the faith and the shared legal tradition of the enquêteurs and the inquisitors.

To the Carolingians the word faida and its variations had multiple uses, all of which revolved around violence, in particular personal violence pursued on account of some grievance, and so faida has often been translated as “feud.”62 A distinguishing feature of a faida was that it occurred beyond the control of the king—it was, we might say, “private.”63 Such violence posed a problem for the Carolingians’ “Davidic” conception of kingship, and they attempted to control faida by compelling the parties to make peace, normally through payments of compensation for damages and an oath.64 Within the Carolingian conception, faida was lumped in with other violations of the Christian order such as thievery, plundering, homicide, arson, or perjury, and the royal obligation to stop faida was presented together with such obligations as protecting widows and orphans.65 As a result the faiditi were subject to the bannum and ultimately exile;66 as the emperors wrote, they were “marked as enemies to us and to our people.”67 This understanding of faida continued into the tenth- and eleventh-century peace movements and imperial constitutions of the same period.68 Faida was basically the opposite of pax.

It was this understanding of unrestrained violence that we see in the sources leading up to and during the Albigensian Crusade. And exile (including the confiscation of all property) remained the appropriate sanction (though in the South of France the sanction was, of course, no longer controlled by the emperor or even the king until 1226).69 To the Church, the faiditi were included as “enemies of the Roman Church” along with heretics and all their supporters in a general way: they, like arsonists and thieves, were breakers of the peace.70 It was primarily in this sense that the word was used in the documents of 1229 and Raymond VII’s statutes of 1233.71 However, it could also be used in a way that focused on the sanction of exile and so signify anyone who had lost his property or been exiled, justly or not. In this sense it could be translated as “exiled” or “disinherited.” In the Peace of Paris, Raymond VII swore to make restitution to all those whom he or his allies had “made faiditi [exiled] on account of the Church and the lord king of France and the count of Montfort.”72 As late as 1241, Raymond pledged to the Bishop of Albi that he would not receive any people “made faiditi or banned” by the bishop’s court.73

As the sanctions of confiscation and excommunication grew together and the enemies of the peace and the faith became synonymous with the “enemies of the king and the Church” over the course of the business, however, this morally neutral meaning (simply “exiled” or “banned”) disappeared. As the monarchy stepped into the place of the pax, the violators of the peace, the faiditi who in the earlier phase of the crusade were referred to as enemies of the Church, became equally enemies of the king.74 As we have already seen, all breaking of the peace became rebellion against the king and the Church, as did all heresy, and the sanction was the same confiscation and excommunication. And so, after 1226, in most sources faiditus can be translated as “rebel.”

In the work of the enquêteurs of the 1250s and 1260s, therefore, there is no substantive distinction between those who fought against Simon de Montfort, those who fought against Louis VIII, and those who fought in the wars of 1240–1243; all were faiditi—violent men, exiled men, and rebellious men—and all were subject to identical legal sanctions. This was the case even though the war under Simon did not involve the Crown, the war under Louis VIII was a crusade with both papal and monarchical elements, and the wars of the 1240s lacked papal involvement (and so, could be seen as simply “feudal”). By the late 1250s, the unity of the business as it developed through the wars of the 1240s, and especially after 1254, was read back through its entire history. By the late 1250s the business was perceived as a single initiative, and any who opposed it were held to be guilty of the same crime: they were faiditi.75

To be a faiditus was to be one who had done malum—evil. A couple faiditi brothers, for example, made “all the evil that they were able to make.”76 In fact, one was not properly a faiditus unless one had done malum. So, the faiditus status of a hunchback, for example, who could not do malum, was mitigated, as was that of those under eighteen years of age.77 Faiditi are depicted as committing all types of violent crimes, from stealing tithes to plundering to murdering clergy.78 All such malum was an affront to the king and, as he assumed the role of the pax, essentially rebellion.79 Being extra pacem was the same as being extra pacem regis—outside the peace of the king.80 Raimund de Auriaco was a faiditus because he had been accused of murdering a woman as she lay in bed, and he “was exiled from the land of the lord king, and his possessions occupied on account of this crime and held by the lord king.”81 Those who had taken up arms in direct war against the king were the most obvious and the most numerous examples of such faiditi. Faidimentum was used interchangeably with subversio, rebellio, or proditio,82 but the word faiditus itself was used more widely, demonstrating the conceptual unity between all violence and rebellion.

Those extra pacem, the faiditi, were necessarily both excommunicated and in rebellion.83 And one could become a faiditus either through an act of violence or through remaining contumaciously in a state of excommunication. Either way, one placed himself extra pacem and extra ecclesiam. In the records of the enquêteurs, it is not always clear whether a particular faiditus was first a rebel and then a contumacious excommunicate or became a rebel because he was contumacious84—either way he was a faiditus. And the fact that we cannot tell suggests that the distinction was not conceptually relevant to the enquêteurs. While in the records it is very common for faiditi to also be condemned for heresy or to be on the run from the ecclesiastical inquisitors, what we see in the 1250s and 1260s is that a faiditus was anyone who, while not necessarily himself a heretic,85 had in some way fought against the business of the peace and the faith. And so, we see that as a matter of course faiditi, heretics, and contumacious excommunicates treated together, particularly with regard to the sanctions against them. The king, for example, claimed rights to “the possessions and inheritance of faidits and of those condemned for heresy.”86

In the work of the enquêteurs the close conceptual identification between faiditi and heretics manifests itself most clearly in their treatment of widows who were seeking their confiscated dowries. Throughout their rulings, a woman would be denied her request if she had married her husband after he was a heretic or a faiditus or if she was a “believer” of her heretic or faiditus husband.87 Their treatment of women whose husbands’ property had been confiscated for heresy was mirrored absolutely by their treatment of women whose husbands had fought against the king—it was, within the business, ultimately the same offense and, as we have seen multiple times, was met with the same sanction. Brunissenda petitioned the enquêteurs for the return of her dowry that had been confiscated on account of her husband’s “faidimentum” in the war of 1242, arguing that she and her children had never opposed “the lord king or the Church.” She had married before the war, and so her petition was granted.88 However, when Ermenjarda asked for the return of her dowry and certain other properties that had been confiscated from her husband after he had been held as suspect of heresy and then escaped and fled from the inquisition, the enquêteurs determined that nothing was to be returned because her husband had been a faiditus at the time of the Count of Montfort and in the wars of the 1240s and had fled for heresy—in both cases his wife’s crime was the same and the sanction against her was identical—confiscation.89 A certain Austorga sought the return of her dowry and the augmentation made to it by her husband, which, she attested, was confiscated when her husband was captured for heresy, though he was later acquitted. The enquêteurs ruled that the dowry was to be restored but that the augmentation required more investigation because many witnesses attested to the faidimentum of Austorga’s husband in the wars of the 1240s, and it could have been confiscated on account of this.90 Within the logic of their proceedings, faidimentum was treated no differently than heresy; in fact, they were often interchangeable. A certain woman’s request for the return of her dowry, which was confiscated because her husband was a faiditus, was granted because in their inquisition the enquêteurs found that she was “catholic and honest.”91 Another woman sought the dowry that was left to her by her brother because he “was catholic and did the king no harm.”92

The faiditi provide a conceptual bridge to the work of the ecclesiastical inquisitors and allow us to see that while the endeavors of the enquêteurs and the inquisitors were distinct, they overlapped and took place within a single legal universe. In one set of ecclesiastical inquisitorial records from 1262–1266, faiditi are especially prominent.93 The inquisitors asked the witnesses about faiditi in the same sort of way that they did about heretics: Did someone have them in their house? Did someone feed them or eat with them? Did they know they were faiditi?94 The faiditi themselves were not heretics, but they were associated with heresy: they sometimes travel with heretics or stay with them in a certain home and are sometimes described as faiditi pro heresi or fugitivus et faiditus propter haeresim.95

But the faiditi remain the breakers of the peace as well. According to one witness, a heretic named Raymundus Gauterii stayed at a certain house for eight days and had with him nine or ten persons, among them certain known “faiditi et fugitivi propter haeresim, et arma portantes, scilicent ballistas et arcus, et enses et cultellos serranos.” The owner of the house fed the heretics as well as the faiditi,96 who were armed and, unlike the “heretics,” ate good food and drank wine. The faiditi were not heretics themselves, though they traveled with the heretics and adored them, and some of the faiditi were fugitives after having been summoned by the inquisition on account of heresy. While the inquisitors were clearly focused on the heretics themselves, these faiditi were integral to their conception of what was to be rooted out and fell within their purview. This mirrors the work of the enquêteurs: the inquisitors were primarily concerned with personal relationships (to eat with a heretic or a faiditus was a very bad thing), while the enquêteurs were primarily concerned about property and legal rights (a woman lost her inheritance for marrying a heretic as much as by marrying a faiditus), but there were no hard lines between these offices within the business of the peace and the faith.

We can begin to understand what it meant when Louis IX defined faiditi as those who “make war against the universal Church or us or our successors.”97 Conceptually, to make war on the Church was to make war on the king, and vice versa. One could become a faiditus through armed rebellion against the king or through fleeing from the inquisition; these were two manifestations of the same essential crime: faidimentum. To be a faiditus meant to be a breaker of the peace, and as we have seen, “the peace” and “the faith” could not be separated within the business, which provided the context for the work both of the enquêteurs and the inquisitors. A faiditus, like a heretic, found himself on the wrong side of a single body of law that moved between ecclesiastical and secular poles: he had to beware the (mostly friar) inquisitors as much as the (mostly friar) enquêteurs.

A person’s “canonical” status bore directly on his “feudal” status, and while it did so in a complex manner, it was not in a manner extrinsic to feudal law itself. Indeed, for the king to determine what was demanded by justice in order to maintain peace, he needed to know all of the circumstances. Factors we might consider “religious,” “spiritual,” or “canonical” were as pertinent as factors rooted in rights or property when determining the correct course of action because the king’s office was not bound within some sort of legal positivism in which the system itself ultimately had self-referential validity. Instead, justice was directed toward an immediate telos—the maintenance of peace—that was itself directed toward an ultimate telos—salvation. All factors were relevant to the extent that they bore on this objective. Spiritual considerations, then, were not interruptions of an external force into the functioning of an otherwise self-sufficient secular conception of order and power. To the contrary, temporal power could be said to be legitimate only to the extent that it was ordered toward a goal that it shared with the spiritual power: salvation through faith and love—orthodoxy.98 And so, every action of the temporal power had an intrinsic spiritual dimension, and likewise every action of the spiritual power had an intrinsic temporal dimension. The situation in the South of France provides an especially fruitful opportunity to see how such a conception was manifested in institutional reality.

What we see in the South of France was an actual integration of the secular and ecclesiastical offices into each other, both at the institutional level and at the level of personnel. In 1259 Louis wrote to his enquêteurs answering certain questions they had concerning their office. He instructed them to rely on the sentences of the inquisitors into heresy in determining whether or not someone was a heretic. If an ecclesiastical inquisition was pending against someone who had made a petition for restitution to the enquêteurs, the enquêteurs were to consult with the inquisitors and look at their acta. If the inquisitors told them that it was likely the suspect would be condemned, no restitution was to be made.99 In the same letter, Louis told his enquêteurs not to deny a petition simply because the petitioner was suspect of heresy, reserving such a denial for those condemned by the inquisitors into heresy, even though in Cupientes (1229) he had said otherwise.100 Some historians have read into this a later softening of Louis’s position toward heresy, a sort of humanitarian turn away from his more rigorous youth when he was under the influence of the cardinal legate and his mother.101 But this is a misreading. What we are, in fact, seeing is the formation of an institutional apparatus for the business, one in which the secular and the ecclesiastical could rely on each other entirely.

In Cupientes, Louis had instructed his men to hold inquisitions into heresy so that he could determine against whom he was to move. This was in keeping with the legal and practical situation of 1229, at which time “manifest” heretics abounded and the pope’s own instructions called for the secular power to suppress them directly, in addition to those heretics actually condemned by ecclesiastical authorities.102 Nevertheless, as we saw earlier, from as far back as Lateran III, and definitively at the Council of Toulouse in 1229, in the ideal, ecclesiastical judges would exclusively establish canonical status and then those determinations would have direct secular or feudal implications that would be enforced by the secular powers. As we also saw, it was one of the central struggles of the business of the peace and the faith to make this ideal a reality.

By around 1260, with the firm establishment of the Parisian Dominicans as inquisitors that could be wholly trusted, and with the reform of the bailiffs and seneschals, this ideal was in many respects realized. Probably the clearest description of the interdependence of the secular and ecclesiastical juridical apparatuses is found in Li livres de jostice et de plet, the vernacular compilation of royal law and procedure from around 1260. The work describes the king’s involvement with heretics in detail, focusing, of course, on the confiscation of property, but this is not grudgingly inserted as a sort of bow to ecclesiastical pressure. Rather, the law and procedure described is precisely what we saw develop over the course of the business and especially through the work of the enquêteurs discussed above, including the treatment of widows and the provisions surrounding sustained excommunications. This was most certainly a royal law, dictating the proper rights and responsibilities of the Crown, and worked out through the functioning of royal officials such as Gui Foucois. And, significantly, within Li livres de jostice, the Crown’s role is wholly dependent upon ecclesiastical inquisitions, which are taken to be totally reliable.103 In the work’s list of situations in which the king can make an inquest, heresy is absent. However, he is charged to investigate all cases having to do with rights and property, to investigate his own officials, to aid the poor who cannot defend their own rights, and to hold inquisitions into those renowned for evil, robbers, sinners, and others who customarily bring injuries upon their fellows.104 Again, in this list we can see the whole history of the business of the peace and the faith.

The ecclesiastical inquisitors were therefore necessary for the king to fulfill his office and so, appropriately, he not only requested that they be appointed but also paid their expenses.105 The inquisitors depended upon a papal mandate for jurisdiction, and they clearly worked toward the realization of the papacy’s ideal Church, but they were equally necessary for the king’s realization of his ideal, and they depended on him as well.106 The coherence of the offices of the inquisitors and the enquêteurs relied on these ideals being congruent. The reality of this congruency is attested to in the development in the late 1250s and 1260s of permanent institutional bridges between the inquisitors and the secular power, as well as in total financial interdependence.

So, just as one can move conceptually from the work of the “secular” power through to that of the “spiritual” power without encountering any “hard” breaks, one can likewise see that there were no such institutional (or even bureaucratic!) breaks between the two. For example, in 1260 Alphonse appointed Jacobo de Bosco as a permanent, salaried companion to the inquisitors into heresy.107 Wherever the inquisitors traveled, Jacobo was to make contact with the local secular officials and arrange for their needs to be met. He also took diligent notes concerning the proceedings of the inquisitors and served as their council concerning the rights of the count.108 When a seneschal or one of Alphonse’s enquêteurs was investigating the propriety of a confiscation predicated upon heresy, they would sometimes deal directly with the inquisitors,109 but normally they worked through Jacobo, who took counsel with the inquisitors and reported back to the secular court.110 When Alphonse heard that the inquisitors into heresy were making great expenses in the city of Toulouse, he wrote to Jacobo to see if they might consider moving to a less expensive location.111 When the inquisitors asked Alphonse to pay for a notary and a servant to help in their task, he wrote to Jacobo telling him to make it happen.112 Jacobo filled this position for nearly ten years, over the course of which a number of friar inquisitors not only came and went, but Jacobo himself also became an expert in the law that surrounded the business. Indeed, Alphonse relied on Jacobo for expertise not only in the law of heresy but also in that surrounding his rights to certain forests, concerning the insertion of certain clauses into the instruments of restitution in order to ensure the preservation of his rights, and the like.113

The inquisitors into heresy were commissioned by the pope114 and sent under mandate from their superiors. But they came as much at the behest of Alphonse and Louis, who wanted them to prosecute the business of the faith in such a manner that their “lands might be purged of heretical filth and the divine name of majesty in the same land perpetually honored,”115 as they did at the behest of the Church, and by 1260 they were integrated into a legal and institutional apparatus that was as much “secular” as it was “ecclesiastical.”116 By the 1260s the enquêteurs were more often than not also Mendicant friars working to ensure “justice, especially with regards to miserable people,”117 and to “emend all conflicts and fractures in lands and anything else that is right according to God,”118 and they too came with a papal commission119 and under the mandate of their superiors.120

We are also in a position to understand the coherence of the lives of groups such as the Mendicants or men such as Gui Foucois. When trying to make sense of the Mendicants as enquêteurs, William Chester Jordan suggests that they perceived something religiously important in what they were doing. In light of the preceding chapters, his suspicion is confirmed and certainly loses its air of improbability. Likewise, Yves Dossat’s exploration of whether Humbert of Romans meant inquisitions into heresy or enquêtes when he mentioned friars conducting “inquisitiones, visitationes et correctiones violentie,” becomes moot, or at least it loses much of its significance. Humbert could simply have meant both, or either—they just were not that different.121 Indeed, the Mendicants were sometimes called on to act as “enquêteurs” for the pope, investigating violations of papal rights.122 Also, we can see in many bishops’ resistance to the Mendicants’ hearing confessions and preaching in their jurisdictions more than just jealousy over, say, the offerings that came along with such activities.123 Rather, these sacramental functions were wrapped up directly with their offices as enquêteurs and inquisitors. The inquisitors were more confessors than judges delegate, assigning penances, not sentences, and the enquêteurs were often called on to preach—for example, in favor of the king and Count Alphonse’s crusade.124

There was not a legal, an institutional, a personal, or a conceptual hard break between the inquisitors and the enquêteurs—far from it. In fact, legal concepts such as faidimentum and institutional offices such as that of Jacobo de Bosco provided bridges between the two offices and united the secular and the spiritual powers within a single initiative that was the business of the peace and the faith, not an institution or even a legal “system,” but rather an initiative that manifested itself in all aspects of society, in a certain social order or architecture. It is hard to find here two parallel legal systems or institutional structures, one ecclesiastical and one secular. Rather, the one “system” that did exist was both ecclesiastical and secular. This is the difficulty for modern scholars. Within the logic of the “State,” within the assumptions that underpin modern political theory, there is no room for such multi-polar arrangements. Who was in charge? Who made the laws? Who decided when to go to war? We must be looking at two rival States! But, as I hope is now clear, we are not looking at “States” at all. What we are looking at is a sacramental society that did not assume that difference necessarily meant conflict. Christ’s human nature and his divine nature were in perfect agreement within his single personhood. The three persons of the Trinity formed one God. The Old Testament was fulfilled, not abolished, in the New. Different powers could coexist—in fact, they simply did coexist. That was the nature of the world. Everything had a temporal and a spiritual component. Nothing that was existed outside the realm of “religion,” and “religion” was not understood as something beyond the material—water, oil, bread and wine, the death of a certain man were necessary for salvation.

Peace was found not in the unity forged by the overwhelming violence of the “State” but in the partnership, really the friendship, of these powers engaged in a business, in the pursuit of a goal—the sanctification of the world and, ultimately, salvation. Gui Foucois was at the very center of this business.
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GIRD THY SWORD UPON THY THIGH, O THOU MOST POWERFUL (PS 44)

But, true justice is not to be found save in that commonwealth, if we may so call it, whose Founder and Ruler is Jesus Christ—for, no one can deny that this is the weal of the people. This name, with its varied meanings, is perhaps not quite in tune with our language, but this at least is certain: True justice reigns in that state of which Holy Scripture says: “Glorious things are said of thee, O City of God.”

—St. Augustine, City of God 2.21

IN THE PRECEDING CHAPTERS I have described thirteenth-century France as sacramental and incarnational. What I hope has been made clear is that the secular power and the spiritual power were not operating in different realms. Rather, the spiritual power was a power precisely insomuch as it operated in the secular world, and the secular power was a power precisely insomuch as it worked toward a spiritual end. What made them “powers” and not just violence on the secular side or ritual functions or preaching on the spiritual side was the combination of their spiritual legitimacy and their efficacy in the temporal society: both were the Church, clerical and lay, in action. The Church in action both constituted the kingdom and pointed beyond it to the unity of Christendom and, ultimately, of humanity itself.

To the modern mind, so used to the idea of the secular as something fundamentally distinct from the spiritual, this can be a difficult concept. But what needs to be accepted is that the Catholicism of the thirteenth century was in no way the “spiritualized” Christianity of the modern period, which seems to be the ultimate basis for the contemporary determination of what is “religious.” When Catholics talked about “the world,” they did not mean simply the physical realm. They meant the realm of sin, the “city of man.” And when they talked about the “kingdom of God,” they did not mean heaven only; they meant the realm of grace. The “city of man” and the “city of God” were everywhere and always intermingled.1 All of creation was permeated with the spiritual, and the spiritual, as far as men were concerned, was encountered in the realm of material things.2 There was neither a “secular” realm nor a “spiritual” one—in the modern understanding of those words—everything was both. This does not mean that the spiritual and the secular (in the medieval understanding of the words) were the same. But it does mean that they existed within a single social space—which the thinkers of the early and High Middle Ages tended to call the Church, the ecclesia—and made no sense divorced from each other.

It is perhaps not difficult for us moderns to understand how the spiritual power could have a place in a sacramental order (it was, after all, defined as power over the sacraments themselves), but more difficult is for us to see that the secular power was no less integrated into it. We have already seen this in connection with the persecution of the business, especially with regards to the concept of Davidic kingship, but it deserves some more attention. The images and themes of Davidic kingship are omnipresent in the artifacts of Louis’s reign. Rooted in a long tradition that stretched, according to the legends in Louis’s time, back to the baptism of Clovis himself (although, in actuality, only back to the unction of Pepin the Short), the Capetians of the thirteenth century understood themselves from within the narrative of Israel.3 This can be seen clearly in the windows of Sainte-Chapelle, constructed between 1246 and 1248, where the king is depicted as the direct heir to the kings of Israel.4

It can be even more profoundly seen in the Ordo ad consecrandum et coronandum regem—the Order to Consecrate and Coronate the King—commonly known as the Ordo of 1250, which was produced sometime in the 1240s, and the very similar Ordo of Reims, which was produced shortly before and which served as a major source for the Ordo of 1250. Taken together, this coronation rite was the first one that was specifically French in the sense that it included for the first time elements such as the “holy ampulla,” the oath to expel heretics, the “knighting” with boots and spurs, and the direct participation of the peers of the kingdom, which would become standard elements in French coronations through the end of the monarchy.5 The Ordo allows us to see the place of the monarchy in the “order” of the kingdom. It was not a rite “constructed” by the Capetians in order to project some “ideological” self-conception over and against the Church or other groups in society. Rather, it presents ritually a cosmology in which all the parties in society find a definitive place and to which they could assent. The microcosm of the Ordo made sense as a coherent whole to those who participated in the rite—it was a “complete act.”6 And the cosmos it presents is one in which the temporal and the spiritual are intrinsic to each other, in which the Old Testament must be read through the New, and in which the monarch is indeed the successor to the kings of Israel, but Israel itself, along with all of reality, has been transformed by and has meaning through the Incarnation. Indeed, the entire rite takes place within the context of the definitive Christian microcosm, the Mass.

At the very start of the rite the archbishop prays that God might give the king the ability to rule and then he intones an antiphon from Psalm 19, a prayer that the Lord might come to the aid of King David.7 The archbishop asks the king to promise to protect the churches’ privileges, the law, and justice. After a Te Deum, the king promises that by his will (arbitrio) the Christian people will serve “true peace,” that he will forbid all “rapacities and iniquities,” that he will order “equity and mercy” in all judgments, and that he will extirpate from his kingdom all heretics.8 After stating that he will hold and observe the holy faith passed to him from Catholic men and defend the churches and justice, the archbishop asks the clergy and people whether they want to be subject to the king and they respond, “fiat, fiat. Amen.”9 The chamberlain of the kingdom and the duke of Burgundy proceed to place on the king the boots and spurs of knighthood,10 and the archbishop prays that God might glorify the king so that he might be in possession of the grandeur of the scepter of David, that God might “Give to you inspiration to rule the people with gentleness, just as Solomon was made king to obtain peace.”11 As the archbishop anoints the king, an antiphon from 1 Kings is sung, recounting the anointing of Solomon and so placing the king as the direct heir of David.12 When the archbishop anoints his hands, he declares himself to be emulating Samuel’s anointing of David, and then the archbishop prays that he be the most perfect king, that peace reign in his kingdom, that the churches and the monasteries be protected, and that the kingdom be the most powerful of kingdoms, triumphing over its enemies and “crushing rebels and pagan nations.”13 The archbishop prays that God might grant the king the firm faith of Abraham, the gentle trust of Moses, the courage of Joshua, the humility of David, and the wisdom of Solomon.14

This Davidic kingship, however, was given its content through a Christological reading of the Old Testament. The Law had been fulfilled, not abolished, and the David whom the king succeeded was the David read through the New Testament and so the figure of Christ himself. After anointing the king, the archbishop prays: “God, the Son of God, our Lord Jesus Christ, who by the Father with the oil of exultation was anointed through His participation, likewise through the present infusion of sacred oil let the Spirit of the Paraclete pour over your head the blessing and let him make it penetrate to the interior of your heart, since through this visible and manageable gift the invisible is perceived, and the just management of this temporal kingdom having been executed, let you merit to rule eternally with Him.”15 The bishops, acting as the “vicars” of the saints and the apostles, hand the king his sword while the archbishop evokes Psalm 44: “Gird thy sword upon thy thigh, O thou most mighty.” Psalm 44 was universally understood as referring to Christ himself, especially to his humanity, to his role as king.16

The identification of the king with Christ only strengthens as the archbishop’s prayer develops, as the archbishop articulates the content of Christian lordship:

That you might perform this through the force of equity, let you potently demolish the mass of iniquity and let you fight for and protect the holy Church of God and her faithful ones, and no less let you destroy the enemies who are under a false faith, other than the name of Christian, let you clemently help and defend widows and orphans, restoring the desolate, avenging injustice, let you confirm the well-established, that by doing this with triumph, a glorious and just worshipper, with the savior of the world, whose type in name you bear, who is with the Father, you might merit to rule without end.17

The bishops then hand the king the scepter with which he is to pity the pious and terrify the evil, and the archbishop places the king directly in the place of Christ by again evoking Psalm 44 and its citation in Hebrews 1:7–9, where the Father says to the Son, “Thy throne, O God, is for ever and ever: a sceptre of justice is the sceptre of thy kingdom. Thou hast loved justice and hated iniquity: therefore God, thy God, hath anointed thee with the oil of gladness above thy fellows.” The archbishop is praying that the king might imitate Christ’s anointed kingship in this pursuit of justice and hatred of iniquity.18 The king was more than the historical David; he was exercising the Davidic kingship of Christ himself; this is the allegorical and the tropological leading to the anagogical David, who was nothing short of Christ himself, whose kingship was as much a part of his salvific work as were his prophetic and priestly roles.19

In the world, in the realm of sin, the king wields the sword as did the historical kings of the Old Testament, but he does so not simply to achieve an earthly peace that consists only of submission, even submission to the Law. Rather, he wields the sword to prepare the sinner for Christ and ultimately to convert the kingdom of the Law into that of grace and so into the kingdom of true peace that was ruled by Christ himself. The Old and the New find unity in the person of the king. He is David and he is Christ. He is he who wields the sword and he who abolishes the sword, the Law and its fulfillment.

Jacques Le Goff has written of an “équilibre entre le pouvoir royal et le pouvoir ecclesiastique” in the Ordo, and Jean-Claude Bonne likewise of “un remarquable équilibre entre les pouvoirs du roi, du haut clergé et des grands du royaume, comme entre conception nationale du sacre et conception partageé par la chrétienté, mais aussi entre rituel sacré et cérémonie plus spectaculaire.”20 But such interpretation fails to understand the Ordo from within the hermeneutical categories that it itself provides, those of the Old and New Testaments, the senses of Scripture, the sacraments, and the Incarnation, choosing instead those of modern statecraft and the narrative of the triumph of the secular. It would be possible to say that the power of the king and the power of the clergy are in “equilibrium” only if the same could be said of the kingship and priesthood of Christ, of his human and divine natures, or of the veracity of the two Testaments, and this is to misunderstand Christianity fundamentally. Davidic kingship after Christ continues to rule the people of God, but the Old Testament has been fulfilled in the Gospel, and so Davidic kingship becomes transformed by and yet intrinsic to the Gospel; it becomes the kingship of Christ himself. And the Gospel cannot stand without the temporality of the people of God—Christ’s very human identity is as the heir to David, as a member of a people in history.

In this allegorical and sacramental universe, the temporal and the spiritual cannot have independent existences or distinct, coherent meanings. The historical could never be left simply as the historical. The historical’s meaning came through its allegorical reading, its tropological interiorization, and finally the believer’s anagogical participation.21 The king’s succession directly from David could not, therefore, be understood as anything other than his bearing the vices of Christ, being the vicar of Christ, and yet this vicarage is not a threat to that of the bishops, any more than the Old Testament is a threat to the New—quite the contrary: they require each other intrinsically, having no identity separate from each other.

When the archbishop places the crown on the king’s head, he states that he is now participating in the apostolic ministry, that the prelates are the pastors and rectors of the interior of souls, while the king cares for the exterior. God had given the king the office of defending the Church of God and the kingdom from all enemies, and he has done so through the office of the archbishop who bears the vices of the apostles and all the saints. If the king performs his office, the archbishop reminds him, he might merit to be “crowned eternally with happiness with the redeemer and savior Jesus Christ, whose name and vicarage you bear, glory without end.”22 The Lord, the archbishop states, anoints priests, kings, and prophets that his grace might be poured out upon them, that they might love justice and lead the people to justice, and that all might merit eternal joy.23 This is one sacramental society within which the material, the historical, the Old, is not abolished, but rather perfected in a dynamic of ascent which culminated in unity with Christ. Kingship and priesthood together ascend toward Christ as they together convert the kingdom of the world into the kingdom of God.

This understanding flows out of the same tradition as did the business of the peace and the faith. For example, the letter that Innocent III wrote to Philip II in 1208 begins, “Notice that through Moses and Peter, the fathers of both Testaments, is signified a unity between kingship and priesthood, since one is called a priestly king, and the other is called a royal priest; by this is signified that Jesus Christ the king of kings and the Lord of lords according to the order of Melchizedek wanted the races of the priests and the kings to be born from each, namely the priestly and the royal.”24 Indeed, much of the French Ordo was derived from a long tradition of coronation rites stretching back through Charlemagne, a tradition that was shared by Rome. In fact, the rite used in Rome for the coronation of emperors and that for the creation of knights shared many elements with the French Ordo.25

Within the French rite, the king constitutes a point of contact between the temporal and the spiritual, the lay and the clerical: his coronation includes both the ordines of “knighting” by laymen and anointing by the archbishop. When the king has been called by name by the peers of the kingdom and others present, the archbishop takes the crown from the altar, the place where heaven touches earth, and places it upon his head. Then all the peers of the kingdom, as much the clerics as the laymen, surround the king and place their hands on the crown, holding it firmly on his head. The archbishop, with the peers still holding the crown, leads the king to be seated on his throne, where he can be seen by all.26 The archbishop then tells the king to stand and to hold from now on this place, which he had held only through paternal succession up to that point but which now was delegated to him through the authority of God and the bishops’ “tradition.” And so now, while the clergy are the nearest to the holy altar, being the mediators between God and man, the king is the next closest, as the mediator between the clergy and the people.27 As David, the king reaches down into history, into the Law, and up into grace, to the sacraments. The gaps have all been bridged, and all the rungs of the ladder of ascent from the Fall of the first Adam to the restoration of the new Adam are in place. The liturgy then progresses to the consecration of the Eucharist. The king and queen receive the sacrament and then process from the church, being led by the seneschal of France, who carries the king’s naked sword.28

The cosmos of the Ordo is a sacramental cosmos. There are temporal elements and there are spiritual elements, but at no point is one without the other. One might profitably understand it as a continuum in which the sword occupies one extreme and the grace of God the other, but the realm of men is always in the middle, an admixture of the material and the spiritual, the temporal and the eternal, the law and grace, the Old and the New. The monks, the contemplatives who are the closest to the anagogical, bring in the “holy ampulla,” and the barons, the warriors who are the closest to the historical, bring in the sword, but both are placed on the altar and given to the king by the archbishop.29 The king and the archbishop have a special relationship in occupying the center of this continuum.

It is ultimately the Sacrament, the Mass, that bridges whatever divide remains between the extremes. It is the Mass, therefore, that provides the interpretive key to the whole cosmology, since the cosmos is entirely contained within its bounds. The Eucharist is, of course, the ecclesial Sacrament, the Sacrament of unity both horizontally between man and man and vertically between men and God—it is the true Body of Christ and constitutes the ecclesia as the mystical Body of Christ.30 The Mass, then, is the setting for the complete yet mysterious unity of the material and the spiritual. It is the point where the principal “sacrament” of the Old Testament, the paschal sacrifice, is fulfilled without subtraction in the principal Sacrament of the New Testament—this is the mystery of the Incarnation, of Christ, king and priest.31 While the priest is necessary for the confection of the Eucharist, so too is the laity; for, the matter of the Sacrament, the bread and the wine, are no less essential, and this matter is a product of the social life of mankind in the material and temporal world.32 In the Mass, the totality of human reality, indeed all of creation, is sanctified, is brought into union with the Divine.33 The work of the laity in the material world is completed through the spiritual work of the clergy and so Christ is made present and unity is achieved.

The priest certainly does not “control” this event and, of course, neither does the king. The civil or feudal is not being subjected to the canonical. The king and the archbishop do not have the same powers, for they occupy different ordines. But they are not subordinated one to the other, and one’s power is not a threat to the other’s power, to be dealt with through law or social convention. The peace possible through such social conventions is necessarily a compromise, an “équilibre” peace, a peace achieved through mutual self-interest or when force counters force, but that is not the peace that is to reign between the clergy and the king—their peace is of faith, justice, and charity, the peace of heaven.34

The king reigns in the present age as the successor to David in a manner similar to that in which the pope reigns as the successor not to the previous pope but to St. Peter himself, and to that in which the bishops succeed the apostles. (Charlemagne is present neither in the windows of Sainte-Chapelle nor in the Ordo.) And so, he is participating in the reign of Christ, a reign that carries over into eternity.35 The king’s officium was to produce peace temporally in emulation of the eternal peace of the saints in heaven and, in so doing, to bring heaven and earth together, to reduce the distinction between the ecclesia and the world, creating a space for grace to work, for the conversion of the world into the ecclesia, and for the elevation and perfection of the world into the ecclesia.36 The king was to build the city of God, the city of peace, the city of faith and charity.37 As he did this, the proscriptive law would fade away because it had reign only over the realm of sin. In the realm of grace, the law was interiorized in charity. This movement was the pursuit of salvation, of true peace,38 an objective dependent upon sacramental grace, and so on the priesthood.39 It was only because the souls of the baptized were no longer subject to the power of sin that true peace could be achieved and the exterior law, the force necessary to compel men to justice, could fade away. In peace the law was fulfilled, for peace was nothing less than the universalization of the love of God and love of neighbor.40

This was the very dynamic of salvation history, of the senses of Scripture, of the movement of the interior life—it was, simply, orthodox Christianity. To the extent that peace was achieved, the gap between heaven and earth was closed and Christ’s mission was advanced. Both swords were wielded toward this end of peace and so salvation.

A comparison to late-modern capitalist democracy might help us understand this medieval ecclesia. We divide our world into public and private sectors. They are different, but they only make sense together and within a certain régime of political and property rights—they have no independent existence. Indeed, the emergence of capitalism and the emergence of the State are two aspects of the same historical development—the public and the private are intrinsic to this development. If you remove the public sector, the private sector goes with it because there is no entity to enforce contract and property rights and the definition of the private sector is that realm of society in which social interaction is managed through those rights. Conversely, if you remove the private sector, the public sector goes with it because the public sphere is precisely understood as that sphere that uses violence to enforce contract and property rights and to fulfill those functions that the private sector cannot seem to manage through contract. Public property and private property, of course, exist in the same régime of property rights—public property being the private property of the State.

Nevertheless, the public sector and the private sector seem constantly to be fighting with each other. Indeed, political parties make aligning with one or the other the center of their rhetoric. But, it would be a terrible mistake to view the private and the public as incompatible forces in society or as parallel systems or to try and frame our experience as one shaped by the conflict between them. The clear truth is that the real conflicts in our society are waged between conglomerations of interests that are intrinsically both private and public. It is only criminals, but more fundamentally revolutionaries, anarchists, and terrorists—those who attack the whole system—who are outside of it, and their activities are outlawed, condemned by both public and private sectors, and suppressed. We live in a world of private property and public violence. Might we go so far as to assert that this is the juridical structure of our ecclesia and those who deny its validity are heretics against whom war is justified?

Similarly to the private and the public in our society, the secular and the spiritual in thirteenth-century France were incorporated into a single ecclesia. The secular parts of this ecclesia subsisted in the realm of time and things, as do the “secular” parts of our world, but in the thirteenth century the realm of time and things was precisely the realm of the Church Militant—of the incarnate Christ and his Body, the Church and the Eucharist—and it was also the realm of the Church’s enemies: infidels, heretics, and malefactors. The realm of time and things was the realm of “religion” itself, and both the spiritual and the temporal swords were wielded within it, by definition. And so, it would make as much sense to say that everything in the thirteenth century was “secular” as it would to say that everything was “religious.” The modern distinction simply did not exist.

Perhaps a direct example is in order. As we have seen, the Dominicans of Paris had a close relationship with Louis IX. Between 1254 and 1257 they faced major opposition to their way of life and to their very existence by elements of the kingdom’s secular clergy, led by William of Saint-Amour and the secular masters at the University of Paris. William attacked the Dominicans, the power of the king, and that of the pope together, believing them to be different dimensions of the same corruption. He believed the Mendicants, and by extension the pope, to be heretical and the king to be unjust, violent, and undignified, a failure in his office.41 His support came from among those elements of the kingdom most inclined to resist the king and pope: certain baronial families and the bishops who emerged from them.42 This group was supported by many religious (monks) who viewed the friars as a perversion of the religious vocation. To the Mendicants and their supporters, including the pope and the king, William and his followers were wrong to the point of being heretical and rebellious.43 His attack on the Mendicants was understood as an attack on the monarchy and an attack on the papacy. In conjunction with the papacy, Louis suppressed this attack and sent William into exile.44

Thus the “Mendicant Conflict” cannot be seen as simply an “ecclesiastical” issue or as a “political” issue. Rather, it must be understood within the context of baronial and episcopal resistance to royal and papal power and to the worldview that underwrote it—what we have been calling the business of the peace and the faith. Writing in the vernacular, the troubadour Rutebeuf railed against the Mendicants and against the king for supporting them, defending William and questioning Louis’s commitment to justice.45 The Roman de la Rose (a “breviary of the aristocracy,” in the words of Johann Huizinga46) reproduced many of William’s arguments against the Mendicants and attacked them especially through the character Faux Semblant, the hypocrite.47 In these writings, as well as in those of William himself, the Mendicants were not understood simply as competition for power or wealth, but rather as the personification of disorder, hypocrisy, and immorality—even as the Antichrist48—and the king’s support of the friars was viewed as a failure in his obligation to defend justice and uphold the customs of the land, even a failure in chivalry.49 William of Saint-Amour’s outrage at the disorder of the Mendicants should be seen as a parallel to the outrage that was often expressed by members of the nobility when Louis violated their sense of propriety in his informal and “excessively” pious manners.50

The point of this example is that within the sacramental cosmos, every social faction had, intrinsic to its very self-identity, elements that we might be inclined to label “secular” and elements we might be inclined to label “religious.” This is not to say that the monarchy or its opponents justified itself with a Christian ideology—such a conception preserves the division between the religious and the secular by simply laying one on top of the other. Within such a conception, this religious ideology could change while the monarchy, for example, retains categorical integrity as itself secular: the Christianity of the monarchy is seen as accidental to its essence as the State.51 This is the conceptual framework maintained by the proponents of the secularization thesis discussed in the introduction.52 Rather, we must recognize that within a sacramental worldview there is no fundamental conflict between the temporal and the spiritual that needs to be dealt with through an “alliance” of Crown and altar.53 To the contrary, the spiritual and the temporal are united fundamentally—this is the very definition of a sacrament.

In the same way, to recognize the sacramental nature of thirteenth-century social reality is not to posit some sort of idyllic harmony between different groups of society or to argue that popes and kings always got along or always worked together. Looking for universal agreement between popes and kings, or any attempt to explain away all conflict, is to fall back into the statist error because it is to assume that the only alternative to the State is either some sort of sinless paradise or a war of all against all. Rather, conflicts were waged within the sacramental context, within a conceptual universe where the temporal and the spiritual were intrinsically bound up together.

The Mendicants shared an orthodoxy with Louis that encompassed entirely both the spiritual and the secular, both the friars’ roles as brothers or priests and the king’s role as Davidic monarch.54 Those outside this orthodoxy were potential converts, certainly, but also potential enemies of both Church and Crown. The enemies of this orthodoxy viewed the world in an incommensurable, but not widely divergent, manner. Whether they were heretics and faiditi of the South or barons and secular clergy of the North, a challenge to the king or a challenge to the Church (as understood by the papacy and groups such as the Mendicants) was necessarily understood as a challenge to a whole orthodox social architecture—both institutional and ideological. And what these challengers sought to defend was likewise as much religious as it was secular—their own version of “orthodoxy”—because, in a sacramental universe, all legitimacy is rooted in the union of the immanent and the transcendent. In such a structure, the boundaries of orthodoxy were under constant negotiation, with most conflicts remaining within the bounds of the broadly orthodox ecclesia. However, through persistent conflict factions might grow into truly rival ecclesiae, drifting away from each other in material interests, in doctrine and in praxis until each side ultimately indentified the other as heretical and violent. Such a reading, it seems to me, is capable of offering an account of factions within Christendom with truly distinct understandings of proper social order. It would certainly be capable, for example, of an account of both the material and ideological components of the conflicts between the papacy and the German emperors, an account that goes well beyond the scope of the current study.

We see, therefore, that any attempt to discern Louis IX’s “ecclesiastical policy,” to determine his “relationship” to “the Church,” is predicated on a misconception of the thirteenth century’s politico-ecclesial landscape. The Crown did not have an “ecclesiastical policy” because the Church was not a self-contained power distinct from the Crown with whom it could be in “alliance” or “conflict.” Rather, the spiritual and the secular powers interpenetrated each other at every level and, indeed, relied on each other for their very self-conception. The whole history of the business of the peace and the faith and the construction of institutions such as the enquêteurs and the inquisitors demonstrate this point. This was not some theory of Parisian intellectuals; it was a social order that actually existed and in which people actually lived.

To the orthodox engaged in the business of the peace and the faith heretics and violent men were both enemies of the peace. They refused both the love of God and the love of neighbor that held the city of God together and they could not be suffered.55 As we have seen, it became part of the very definition of the monarchy to suppress them. But more than this, as the sacramental orthodoxy described above became more deeply embedded, all conflict had to be somehow placed within its matrix. And so, in practice all sustained conflict, by definition, was ultimately seen to be caused by rebellion and heresy on someone’s part. Within this logic the legitimate use of force becomes identical to holy war and crime or rebellion becomes identical to heresy. We might be tempted to think that this is a recipe for theocracy, for an intolerant authoritarianism. Within this understanding, are not all conflicts in society ultimately conflicts between rival, totalizing theocracies? The answer is no, and the reason is that the overriding logic of this understanding is the logic of peace, not that of violence. What this means is that the legitimate wielding of both swords was dramatically limited by the laws of justice. As the Dominican Vincent of Beauvais wrote to St. Louis, “Any prince or prelate legally rules those under him, not in so far as they are human, but in so far as they have become brutish.”56 To the extent that people lived in peace, neither the king nor the priests had the power of their swords over them because both swords were ordered toward this same peace and were necessarily wielded against those who had placed themselves outside of it. The king could not use the sword except against the violent and the priest could not refuse the sacraments except to the mortal sinner. The objective of both swords was to render themselves obsolete. There was no sovereignty here. But there was authority, and government happened through associations of friends, networks of “counsel and aid.” This is the subject of Part II of this book.
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COUNSEL AND AID

Meanwhile, God teaches him two chief commandments, the love of God and the love of neighbor. In these precepts man finds three beings to love, namely, God, himself, and his fellow man, and knows that he is not wrong in loving himself so long as he loves God. As a result, he must help his neighbor (whom he is obliged to love as himself) to love God. Thus, he must help his wife, children, servants, and all others whom he can influence. He must wish, moreover, to be similarly helped by his fellow man, in case he himself needs such assistance. Out of all this love he will arrive at peace, as much as in him lies, with every man—at that human peace which is regulated fellowship.

—St. Augustine, City of God 19.14

IN THE INTRODUCTION to this book, I articulated two planks that underwrite the conventional narrative of the medieval “problem of Church and State.” The first was the conflict between the religious and the secular. It was the objective of Part I to undermine this first plank. The second is the idea of sovereignty. Sovereignty is that thing over which Church and State were supposedly fighting. But, what is sovereignty? The sovereign is conceived of as the source of organized and legitimate force. The sovereign is not simply he who wields the most power in society, but rather he who wields a power that is categorically different from any other power in that it somehow stands outside of society and provides it order. The referee on the soccer pitch would be sovereign only if he made up the rules and could make exceptions at his will—otherwise, he is just a policeman.

I contend that it is an assumption of modern politics that sovereignty exists someplace, even if it is obscured by constitutional arrangements, opaque structures of power, or certain rhetorical constructions. I further contend that this notion of sovereignty carries with it certain assumptions about society and certain approaches to social reality that were absent in the Middle Ages. Indeed, the monopoly of violence that sovereignty demands is actually organizationally possible only through the technology of the modern State, and the ideological component of sovereignty—the belief that monopolized violence is “legitimate”—is constructed and sustained only as a response to the conviction of the ubiquity of violence or scarcity, the conviction that all “difference” is ultimately conflict and that reality is fundamentally a sequence of “differences” (a foundational belief of modern social theory).1 Sovereignty as understood by modern theory is essentially the monopolization of legitimate violence within a society that is understood as conflict. Such a society is necessarily ordered by force or the threat of force—either legitimate (the sovereign) or criminal. This is why sovereignty is ultimately absolutist. If all interactions are ultimately founded upon scarcity and so end either in contract or in violence, then legitimate force operates at every level in society: violence must be suppressed and contracts enforced.2 Thus legitimate force deployed as a juridical order becomes the source of all order. In every encounter, both parties have particular legal standing with particular rights and every material thing is necessarily a piece of property. When the “legal” order is order itself, when they are coterminous, the entity that has the ability to determine when that order is violated (that is to say, the entity that has the ability to use violence to keep the inherent conflict of society within the bounds of the managed conflict that is the juridical order) necessarily has no legal limit to its field of action, since it could, of course, suspend such a limit in the name of peace and order (the reasons for the juridical). In other words, it can make war. Constitutions spell out the functioning of the norm, but they do not ultimately limit the actions of the sovereign: war, including civil war, is always a sovereign option.

Some might protest that postmodern readings of power have undermined this notion of sovereignty. I think this is true in only a very limited sense. Postmodern readings of society have served only to radicalize the assumption of universal violence. Following Nietzsche, some sort of transcendental violence is the one universal truth, the one ahistorical constant, through which all reality must be read.3 Since fundamental warfare is the very fabric of social reality, all social power is necessarily the exercise of a will over and against the will of others, and therefore “sovereignty” is retained as the ultimate prize of the conflict. The postmodern approach does not set aside the functional value of sovereignty, therefore, but rather strips it of its legitimacy,4 of its “divine” or “natural” mythology, which it replaces with an equally arbitrary (and metaphysical) radicalized myth of violence and power.5

The idea of sovereignty, therefore, rests both on the institution of the State and on the notion of the ubiquity of violence, both of which were lacking in thirteenth-century France. Rather, society was organized around the notion of peace, a peace that was real, and not simply another name for submission. This peace was constantly being shattered by outbursts of violence, and legitimate power fought this violence, kept it at bay, and protected the peace. Legitimate power, however, was not monopolized, and there was no notion that it should be. As I have asserted, the desirability of a monopoly on the use of force is a consequence of the belief in the ubiquity of violence; when that belief falls, this desirability falls with it. There was no State because there was no juridical order that even theoretically encompassed all social activity. The construction of such a juridical order is, again, founded on the notion of the ubiquity of violence or scarcity, a notion which the society of St. Louis’s France lacked. It is the objective of the second part of this book to bring this social order, rooted in peace, into view, even if it will remain, inevitably, blurred and distorted by modern political concepts.

In this society, difference did not equal violence. In fact, in an inversion of the modern understanding, peace was the product of difference, of inequality. When people were somehow “the same,” violence erupted. Interactions operated not according to abstract laws and batteries of universal rights, but according to the relationships between the interacting persons within the immediate context of time, space, and issue at hand. Social interactions occurred within a differentiated space.

We will have the opportunity to explore this in greater detail in the following chapters, but it is valuable here to point out how drastically different this society was from our own. In our system, it is the order of universal and predictable coercion that allows for the mobility of equals within the social space. Citizens have rights always and everywhere that are identical, and these rights are protected within a disinterested juridical order that in theory has nothing outside of it. This provides for the free movement of goods and people through society without outbreaks of private violence. Strangers can meet each other, exchange goods, make contracts, and depart from each other without knowing anything particular about each other. All the knowledge that is needed is, in fact, written down in clear abstract language that everyone understands. This is a thoroughly undifferentiated society, which, I contend, is congruent with a metaphysics of violence or scarcity.6

The Christian society of thirteenth-century France, however, was congruent with a metaphysics of peace and abundance, of which the Trinity is the ultimate manifestation. The Persons of the Trinity are completely differentiated, each defined by his relationship with the other persons: the Father is only the Father because he is the Father of the Son; the Son is the Son and not the Father because he is the Son of the Father; and the Holy Spirit is in similar relations to both the Father and the Son.7 Their peace, however, is complete—so complete that the three Persons are one Divinity. Similarly, a father and a son in a human family live together in differentiation.8 This differentiation is the foundation of their peace, and it is only when one party fails to be as “different” as he ought to be in relation to the other that conflict erupts. This familial differentiation remains recognizable even in modern society as a little island in a vast sea of sameness: in the family we experience the breakdown of the contractual/rights-based mode of interaction based on constant, if mitigated, conflict—we think peace should really be possible. Most of the time, we recognize that a father has a relationship with his son that is not a part of the same scarcity-based juridical social order as is his relationship with his employer.9 Rather than based on contracts, the father-son relationship is based on things like duties, self-sacrifice, obedience, gifts, and ultimately love—all things that rely upon a fundamental inequality between persons. The father, because he is the father, acts a certain way, and the son, because he is the son, acts in a different way—and it is in this difference that they form a family at peace, a truly “common good,” a good that can only be had when it is had together. In fact, they are fully father or son only within this peace. To the extent that their relationship requires rules, laws, contracts or compromises, their relationship is not essentially that of father and son.

We should not have too much trouble imagining this type of relationship extending beyond the immediate family in ever bigger circles, involving more and more of the people with whom an individual interacts—even to the point of encompassing an entire society. Imagining such a thing is not the same as imagining a society without conflict: fathers and sons argue all the time. Rather, it is imagining a society in which their conflict does not fit, in which it is a tear in the social fabric rather than the threads that make it up. I have already had the occasion to cite Hostiensis concerning the Trinitarian nature of society, but I will do so again here: “These three types, namely, the laity, the secular clergy, and the religious, are a trinity: but in the holy union of the Church and in the Catholic faith they are a unity. Likewise, the Persons of the Father and the Son and the Spirit are a Trinity, but in essence and divinity a unity.”10

In the following chapters, I attempt to show what such a society looked like and how it was ordered and governed at the ground level, at the level of everyday life and justice, and at the level of the actual actions of kings, bishops, cardinals, and popes. Among other things, we will see that the spiritual and temporal powers fit into this society peacefully. We will see that there was no conflict over sovereignty because there was no State over which to be sovereign. Rather, there was an almost infinitely complex world of individuals and corporations interacting with each other in a radically differentiated manner. This world was understood to be at peace at its core. But, it was rent with crime and sin, human actions that brought violence. Force was legitimate only as a reaction to violence, only when directed at restoring the peace—but it was necessary and widely used. Society-wide initiatives were possible through networks of friends, of people who used their differentiated power toward a common goal—networks of consilium et auxilium, “counsel and aid.”

In the chapters to come, I will continue to follow the life of Gui Foucois. As we saw in Part I, he came into the service of the king in 1254. In the mid-1250s Louis established Parlement as a permanent institution. Parlement was the king’s curia, his court, and it met several times a year to hear cases and make rulings. When Gui’s wife died in 1257, he took Holy Orders and was elevated to the see of Le Puy. He also became one of Louis’s counselors in Parlement.

Parlement dealt with an incredibly wide range of cases, from questions about the pasturing of pigs in a certain field to questions concerning the waging of war. Because of this, its records afford us a wonderful window into the society. We can see not only how things worked, but also how they failed. We can see what people believed to be just, what actions they demanded of the king, and what arguments they believed would sway him to such action. What is more, the records are ample. From 1254 to 1270, we have records for about five thousand cases. The first two chapters of Part II focus on these records and attempt to explicate an order without sovereignty. We will then shift gears and discuss the networks of friends, of consilium et auxilium (counsel and aid), through which “government” actually happened.

Gui’s elevation to the see of Le Puy and his subsequent 1259 transfer to the archbishopric of Narbonne allow us to see these networks in action. With his elevation to the cardinalate in 1261, the papal curia and the king’s curia became united within a single network. By exploring Gui’s 1264 papal legation to France (directed at helping Louis bring peace to the troubled kingdom of England), we will be able to see not only this network in action but also the extent to which, far from the fullness of royal power being a threat to the papacy’s functioning, that power was, in fact, defended fiercely by the pope and his legate, Gui. Part II will end with Gui’s 1268 election to the papacy as Clement IV and so the ultimate “merger” of the apostolic and the royal within the differentiated friendship of king and pope.
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2This is, it seems to me, the great irony of liberal thought. Ludwig von Mises, for example, stated: “There are two different kinds of social cooperation: cooperation by virtue of contract and coordination, and cooperation by virtue of command and subordination or hegemony. Where and as far as cooperation is based on contract, the logical relation between the cooperating individuals is symmetrical. They are all parties to interpersonal exchange contracts. John has the same relation to Tom as Tom has to John. Where and as far as cooperation is based on command and subordination, there is the man who commands and there are those who obey his orders. The logical relation between these two classes of men is asymmetrical” (Human Action: A Treatise on Economics, 4th rev. ed. [San Francisco: Fox and Wilkes, 1996], 195). However, to Mises cooperation based on contract is possible only because of the hegemonic power of government. In a state of nature, according to Mises, all individuals seek hegemonic relations with their fellows in a state of perpetual warfare. He writes: “In order to establish and to preserve social cooperation and civilization, measures are needed to prevent asocial individuals from committing acts that are bound to undo all that man has accomplished in his progress from the Neanderthal level. In order to preserve the state of affairs in which there is protection of the individual against the unlimited tyranny of stronger and smarter fellows, an institution is needed that curbs all antisocial elements. Peace—the absence of perpetual fighting by everyone against everyone—can be attained only by the establishment of a system in which the power to resort to violent action is monopolized by a social apparatus of compulsion and coercion and the application of this power in any individual case is regulated by a set of rules” (ibid., 208). For Mises, then, the fundamental scarcity of resources on which the war of all against all was predicated is not somehow removed by the institution of government and so by the advent of contractual relations. Rather, because the State enforces contract, the State simply changes the calculus made by individual actors who are seeking to maximize their advantage over and against their fellows: open war is no longer the most profitable course of action. Ultimately, all relations remain hegemonic in their motivations. Since all human action is, to Mises, a form of exchange (ibid., 97), it seems to me necessary by the logic of his system that the hegemonic power of the State be somehow involved always and everywhere, even if just as a threat of force, in order for the contractual, which is to say the peaceful, form of cooperation to exist. In a nutshell, the essential function of the government is protecting “the smooth operation of the market economy against aggression, whether on the part of domestic or foreign disturbers” (ibid., 282), and all human action takes place within the “operation of the market economy.” Therefore, the sovereign State judges all human action and must reserve always and everywhere the ability to act. What is more, why exactly those who control the State would refrain from using its power in the pursuit of their own hegemonic interests remains, in my opinion, rather unclear. Are they an exception to the laws of human action?

3Friedrich Nietzsche, Beyond Good and Evil, trans. Walter Kaufmann (New York: Vintage Books, 1966), 203: “Here we must beware of superficiality and get to the bottom of the matter, resisting all sentimental weakness: life itself is essentially appropriation, injury, overpowering of what is alien and weaker; suppression, hardness, imposition of one’s own forms, incorporation and at least, at its mildest, exploitation. . . . Life simply is will to power.”

4Raymond Geuss, History and Illusion in Politics (Cambridge: Cambridge University Press, 2001), 47–68.

5John Milbank, Theology and Social Theory: Beyond Secular Reason, 2nd ed. (Malden, MA: Blackwell Publishing, 2006), 21.

6Liberal society is so thoroughly “undifferentiated” that even one’s “rights” to be oneself, to one’s own ideas and own body, are often envisioned within the totalized system, and so we get the idea of self-ownership, within which, in order to make sense of why a human being can do as he pleases, we have to posit him to be an owned thing whose owner happens to be himself. Thus “ownership” and so “property” come conceptually before “humanity” or “personhood.” Undifferentiation is so complete that it flattens any distinction between people and property: people and things are ultimately the same within the juridical order, and property rights become the only rights on which all others are based.

7See ST I, q. 28.

8See Ibid., q.96, a.3, ad 2.

9There are exceptions that demonstrate the norm. For example, in order to maintain the ruthless consistency of his property-based understanding of politics, the libertarian Murray Rothbard had to maintain that parents own their children and that they can sell them or starve them to death (The Ethics of Liberty, with intro. by Hans-Hermann Hoppe [New York: New York University Press, 1998; first published 1982], 102–04). This is, of course, a solution to the problem of the family within a liberal system that reduces all rights ultimately to individual property rights. That fact that any normal person understands Rothbard’s solution as monstrous, even though it is nothing more than the consistent application of the widespread belief that rights are based on self-ownership, demonstrates how different our concept of the family is from our concept of society at large.

10Henry of Susa, Summa aurea (Venice, 1574), 8.


[image: image]CHAPTER SEVEN

THE LORD KING ORDERS THAT THE PLAIN TRUTH BE FOUND

Finally, there is justice. Its task is to see that to each is given what belongs to each.

—St. Augustine, City of God 19.4

THE STORY OF THE “problem of Church and State” in the Middle Ages is typically the story of the rise of the national monarchies and the decline of the papacy. It begins with the question “how did the secular, sovereign State come to be?” The analysis is conducted with categories that are constructed within modern politics: State, Church, secular, religious, sovereignty, law, bureaucracy, rationality, and so on. Unsurprisingly, what such analysis finds in the historical record is the decline of the political power of the Church and the rise of the secular State, the privatization of religion, the rationalization of government, the bureaucratization of offices and laicization of the social order, and the rise of national sovereignty and the decline of ecclesiastical universalism. Thirteenth-century France and England are at the very center of this narrative. It was here, as the narrative would have it, that the State was built, both in practice and in theory. It was in St. Louis’s France that the power of the monarchy approached the realization of sovereignty and that the State necessary to wield that power was built. St. Louis’s grandson, Philip IV, when he defeated Boniface VIII, when he nationalized the Templars, and when he invaded Flanders, acted in a way that may very well have horrified St. Louis’s pious sensibilities but was the natural consequence of his saintly grandfather’s statecraft. Philip, we are told, realized the “absolutism” for which Louis had laid the foundations.1

But, does the actual evidence support this narrative of Church and State? Was St. Louis attempting to build a sovereign State focused on himself? What we find in the records of Parlement is that its charge was not to enforce the State’s monopoly on violence. Rather, Parlement’s functioned primarily to adjudicate rival “peaces,” to determine which party in a conflict was the peaceful one, to determine what constituted the peace, and to make sure it was respected. The notion that violence was somehow properly restricted to a certain man or institution throughout the kingdom was foreign to the logic of the institution. According to this logic, peace existed in society through its nature as radically differentiated. Society existed ordered in justice. Injustice ripped this fabric of order here or there, but it was the exception rather than the rule. Human nature was wounded, not totally depraved. Coercion was therefore deployed justly only in response to violence and never proactively—otherwise, it was more violence.

The right to deploy this exceptional use of physical force was itself dispersed throughout society, and it was profoundly context-bound: here, in this place, in this situation, between these particular men, a certain person could wield the sword—change one piece of context, and it could be someone else. Legitimacy arose out of differentiation and not out of the sameness of contract, administration, or modern rights, even if posited in a hierarchical feudal model. Holding lands did not mean holding justice, and the legitimate use of force in the kingdom was not divided up into little “sovereign” kingdoms.2 Rather, force could be used by those who peacefully used it—those who used it not proactively but within the context-bound social order that was known as the peace.

The king’s concerns with the use of force were, to put it simply, whether the peaceful order was being respected and whether, through that respect, justice was being done. The king, however, was not the master of this peace; he was its servant. Throughout this chapter, I will make assertions and give examples, but the examples and the cases cited in the notes are almost always only representative of the many more cases on which I base my conclusions. There are so many individual cases that citing them all would be both tedious and unnecessary.

In modern thought, the punishment of criminals is the undisputed realm of the sovereign State. In fact, the State could be defined precisely as that entity that performs this function. In the records of Parlement the coercion of criminals—their trial, judgment, and punishment—is called simply “justice.” Possession of justice was not a monopoly of the Crown or a delegation from it. Rather, different entities in different locations held different shares of justice. For example, early in 1257 two men had been captured around the village of Sanctus Georgius, on the outskirts of Paris, by knights of a local abbot. Their crime was passing counterfeit money at the market, and the men of the abbot tried them and hanged them. The abbot did this because he believed himself to hold justice over the crime of false money in the village. The king’s provost in Paris claimed that justice over this crime, in fact, pertained to the king because he held “high justice.” This was the term that was normally used for jurisdiction over capital crimes—murder, rape, treason, sometimes thievery, and so on—sometimes called “justice of blood.”3 Because of the provost’s claim, the king ordered that the hanged men be taken down from the abbot’s gallows and re-hanged on his. The abbot protested, and so the king ordered an inquest. The investigation determined that indeed the abbot did have the possession of justice over false money in the village, but not because he held all high justice. Rather, the question of who held high justice remained open, except in the case of robbery, which the inquest had found that the king held. Because of this ruling the king ordered that the criminals be taken down from his own gallows and hanged yet again on the abbot’s gallows. This, the records of Parlement state, was to “show that the way of justice had been liberated.”4

There is no notion here of some sort of special claim of the king over legitimate violence. What made violence legitimate was that the enforcer held the right to wield it in a tangible and not abstract way. The king had no special claim as king. In fact, in all the cases that Parlement heard regarding whether the king or someone else held justice in a certain circumstance, more often than not, the court ruled against the king. What is more, the king was not always one of the parties. Sometimes he just happened to be, but at other times, Parlement adjudicated between two other parties.5 The records of Parlement are full of cases concerning justice but devoid of any notion that justice was the prerogative of the king or was organized in some sort of meta-organization.

The second thing we should see in the example is the “empty space.” There was a problem with false money, and Parlement determined that the abbot held the right to justice in this case, just as it also determined that the king had the right to thieves. But, who held the right to justice over other crimes? This remained an open question because it had not come up as a dispute. Parlement did not assign or delegate the legitimate use of violence; it “discovered” who had it. This discovery occurred in reaction to conflict, to a shattering of the peace. For example, when a thief was captured in a certain location in Soissons, a conflict arose. The count claimed that his ancestors had held justice in that place for as long as anyone could remember. The canons of the cathedral chapter, however, claimed that they had made use of justice there multiple times. Parlement’s inquest determined that neither party had possession of justice in that particular place, but the king thought that the canons had the stronger claim, and so justice went to them and a little gap was filled—but only after a conflict had arisen.6 Similarly, when a conflict arose between the king’s men and the Abbot of Saint-Luc in Beauvais concerning who possessed justice over murders in a certain village (because a murder had been committed), Parlement’s inquest determined that neither had “use” of justice in that particular place, meaning there was no memory of either of them possessing it. The king, however, determined that the abbot should have possession of justice, with the reservation that if at some point evidence might be found in the Crown’s favor the question could be reopened.7 This is open space, an idea impossible within the bounds of sovereignty.

In a colorful example, a certain squire brought a case against the deacon and chapter of Sens, arguing that he had the right to try and punish thieves captured in the lands of the chapter. When its men captured them, the chapter was indeed handing such thieves over to the squire, but the squire claimed that the problem was that they were handing them over nude (or else in the “vilest” clothes)—taking a rather literal understanding of what it meant to hand “the man” over. This, the squire contended, was a violation of his right. The chapter countered that there was, in fact, a charter that touched on this right and that it said nothing about a thief’s clothes. What is more, they had the right, through long use, of handing thieves over nude if they wanted. The squire responded that while it may have been the case that they had long handed thieves over naked, they had not the right to do so because they had not had the use of the right peacefully. Rather, he had always opposed them. Parlement commissioned an inquest to determine whether the chapter had a use of this kind and whether the squire had indeed always opposed it. The inquest ruled in favor of the chapter: they could hand thieves over in whatever clothes or lack of clothes they wanted.8

We can see here the sub-divisible nature of justice. There were no set categories or abstract principles that were to be followed, although there were some ideas that seem to have had general purchase. In the first example, the crime of false money was normally listed among the claims to high justice,9 but as we saw, that did not mean that having the right to justice over false money necessarily meant one held high justice, or vice-versa. There was no reason why legitimate use of force was some sort of package deal. In the case of the nude thieves, what we see are wholly new categories of rights emerging simply through people behaving in certain ways. The chapter had the right to the clothes of the thief simply because they had consistently actually taken them. This sub-divisible nature of the right to use force is important because it emphasizes the complete lack of some sort of hierarchical understanding. Various people held various pieces of justice over various territories or over various men, and these rights were not continuous: there was no need for them all to be organized in one system. Indeed, if we added them all up, they would not cover the whole social space.

The fact that justice was capable of being partitioned down to the smallest unit is demonstrated in the case of a certain hospice in Paris. A murder was committed in the house, and the king’s men captured the culprit. The owner of the hospice immediately petitioned for custody because he held high justice in the house, a right he could prove through an ancient charter, if not through frequent use, a fact that everyone conceded was due to the rarity of crime in his home. Parlement ruled in favor of the hospice.10 Here, the owner of a single house in the crowded city held the right to wield justice in capital cases, the power over life and death, in the building. In another example, the Abbot of Saint Medardus held justice over the men who lived in the village of Cusiaco unless a case had something to do with their houses, which pertained to the bishop.11

The sub-divisible nature of the right to legitimate force was really without limit. Justice could be divided along lines of different offenses: high justice, low justice, thieves, bandits, counterfeiters, heretics, and so on.12 Justice could be divided along lines of different places: villages, roads, fields, or even individual buildings.13 Justice could be divided along the lines of different people: residents of a certain town, serfs of a particular person, servants of a certain church, or merchants during a specific market.14 Justice could be divided along lines of procedure: one person holds what we might think of as police power, and another the power to judge, and yet another the power to administer punishment.15 Justice could even be divided along the lines of different seasons or times of day: summer, after sunset, during the “time of acorns,” and so on.16 Sometimes justice was just divided mathematically: one person had two thirds and another one third.17

Legitimacy was context-bound. For example, Denis Farinelle operated a tavern in the town of Ambazie. When his servants were leaving the establishment carrying pots full of wine, some men of the local lord stopped them and smashed the pots. Denis complained to Parlement that an injury had been done to him. His reasoning, though, went straight to the particular relationship between himself and the lord of Ambazie: he was not a burgher of the lord, he contended, nor was he subject to him in anything, and so the local lord had no jurisdiction over him. In fact, Denis maintained, he was a burgher of the lord king. The lord countered with contextual particulars that changed the situation: he accepted that Denis was a free man and that he held no right to justice over him, but during the time of a certain type of ban, the custom was that while men could drink wine in taverns, it was not to be brought outside. He enforced this custom by breaking the pots and vases of people in his lands who violated it, and he had long done so, and such a ban, the lord explained, was in place at the time of the incident in question. Parlement heard the arguments, looked into the situation, and ruled in favor of the lord.18 In such a manner, street violence was distinguished from police action.

When the Abbot of Vallis-Sarnaius charged Thesauraria, a noble lady, of injustice and violence when her men burst into one of his taverns and seized the measures with which the monks measured wine, she countered that she did this not through violence but through her right, for she had been in possession of all such measures since before anyone could remember. Parlement agreed, and so thievery was revealed as enforcement.19 Persons, actions, custom, time, place, duration—the entire context of a particular incident underwrote the legitimate use of force. Arguments in Parlement turned on establishing context, on establishing the relevant particular, differentiated relationships in a given situation. The line between justice and violence was traced within the actual reality of the peace that existed between two particular people and the circumstances that led to its destruction.

Throughout the hundreds of recorded investigations and rulings of Parlement concerning this web of rights to justice, there is never some notion that all of it is derived from one “meta-right” to justice that is somehow delegated by the king to subordinates. Reading this into the documents is a great temptation for modern historians who want so badly to find top-down sovereignty somewhere. However, I do not believe it to be there. It was quite possible for it to be an act of criminal violence for the king to capture, try, and punish a particular criminal because he did not possess justice in that particular circumstance.20 Nor was the king trying to aggregate all justice to himself (even when he had possession of justice, he would often give it away!).21 For example, when the king freed a group of his serfs in the domains of a certain prior, at the petition of the prior, Parlement acknowledged the transfer of justice over them from the king to the prior.22

Rather, the idea that underwrites the king’s actions is that justice is something that is good and necessary in society, that it is right that wherever there is crime, some force should capture, try, and punish the criminals. The Crown clearly believed this, and where it was the case, all was well—there was peace. Justice was being done. The Crown intervened only when this peace was broken, when two or more parties disagreed on who had possession of justice. Parlement’s task was to then investigate, not into who held some abstract right or some delegated authority, but rather into who in fact had wielded or had the “use” of the rights in question peacefully and for how long: one particular party held this particular bit of justice over these particular people because they had peacefully done so.

In a typical example, there arose a conflict in 1259 between the commune of Beauvais and a local monastery. The commune had seized the goods of men who had sworn oaths to it but had failed to fulfill them and who lived in lands over which the monastery claimed all justice. The abbot complained that the commune had therefore done violence against the monks and had despoiled them and caused them great injury, and so he summoned them before an ecclesiastical court. The commune admitted the seizures but asserted that they had not thereby done violence to the monks because they had possession of such actions over men in the monastery’s lands if those men had sworn oaths to the commune concerning matters over which the commune had the right to judge. Parlement ordered an inquest to look into whether the monastery had possession of justice in those lands and for how long, whether the commune had possession of the particular actions that they had committed and for how long, and finally, whether these possessions had been held peacefully. What was the peace that had been shattered by this conflict? Who had committed violence? Which version of the peace was true? Parlement ruled against the monks.23

The king was not asserting that he had a right to justice everywhere or that those who held it did so as his delegate24—far from it. If Parlement determined that the king or his men had acted against the peaceful order of a time and place, it was very fast to declare their actions to be violent (upsetting to the peace) and to rectify the situation.25 The king defended the peace, but he was not its source. Parlement approached the peace with a profound respect. It bowed to the peace. It sought to discover the peace. Parlement worked under the assumption that if it could just find out the truth of the particulars of what a certain place had been like before there had been conflict, the answer to the way things should be would be clear.26 There are very few abstract rights involved—this is concrete.

What is more, rights to the wielding of force were not somehow privileged. This is an important point. In modern political theory, we single out physical coercion as being categorically distinct from any other activity in society. The reason we do this, though, is that the order of our society is based on the monopolization of coercion by the State. Our society tends to abhor any act of so-called private violence because such use of force necessarily challenges the basis of our society’s peace—which rests on the exclusive violence of the State. Non-State violence is taboo. This was not the case in thirteenth-century France. Peace did not rest on violence. Rather, peace was understood as the way things were. A criminal fractured this peace through violence, and when he did so, he needed to be stopped and peace restored. In order for this exceptional but necessary action to take place without more conflict, in any given situation only one person should act. But this one person worked for the peace, right order, and justice itself, not for the State. He derived his legitimate use of force from the very nature of society. He derived his legal right to wield that force from the simple fact that he was the one in those parts that did so when those parts were at peace.

When the Templars of Tours built new gallows and hanged a criminal from them, Parlement ruled that they had violated the king’s possession of justice in those parts. There is no notion that they had somehow committed homicide because they killed someone outside the bounds of a monopoly on justice. It is right that criminals be hanged; the Templars simply were not the ones there that normally hanged them.27 The deacon and chapter of Saint-Peter’s in Soissons accused Lord Radulph of Soissons of violence for usurping their possession of justice—violence against them, not against the criminals that he executed.28 When the friends of a certain knight who had been banned by the king because of a conflict he had had with the Abbot of Saint-Richard in Ponthieu delivered the knight (against his will) to the same abbot, the abbot kept him in his prison “for healing in mind and body.” The king protested because the abbot had acted against his ban without license. The abbot claimed that the king’s mother, Blanche, had told him to try to apprehend the knight and to bring him “punishment and love.” The king accepted this and asked that when the knight decided that he wanted to make peace the abbot should inform the king.29 Conflict emerged when two parties tried to possess the same bit of justice, not when someone acted outside some juridical order.

This was not a free-for-all, however. A suspect in a crime might protest his innocence and claim that he was treated unjustly when someone used force against him or that the person who used force against him did not have the right to do so, and the king might look into it. If the suspect was right, then violence had indeed been done against someone, either himself or the rightful holder of justice. In one case, the Bishop of Claremont had captured some burghers of the city who were accused of murder. Before he could try them, the townspeople “violently” seized them and took them to their own court. The bishop complained to the king that his possession of justice had been violated. The suspects themselves agreed and asked to be sent to the court of the bishop for judgment, “according to the use and custom of the city,” and the king agreed.30

In another, there had been an armed conflict in the village of Saint-Pourçain, and the local prior who held all justice in the place confiscated some men’s property in order to compel them to make amends. These men complained to the king, claiming that the prior was acting outside his rights. The king heard their case and determined that the prior was well within his possession of justice and they were returned to his court for judgment.31 In yet another case, the monks of Verzelaius were wrong to have a servant of the king’s whipped because they did not have justice over him, and so they needed to make amends to him.32 In a final example here, Johannes Tanpiere had been banned from the village of Peronne for murder. He argued that the deceased had actually attacked him with a club and that he had managed to take the club and defend himself, leading to the death of the aggressor. Parlement ordered the village to lift the ban, but instructed Johannes to go and make peace with the family of the deceased.33

In all of this, there was no notion whatsoever that the private use of force was in and of itself somehow violent. What is relevant is the justice of the use of force.34 What is more, the just use of force was not contained within the “network” of those people who were recognized in court as possessing a right to justice. Rather, such official recognition was an exception in the sense that it emerged only when there was some conflict. When there was a conflict between the king’s men and Arnulphus Bailledart concerning justice over thieves and murderers, Parlement ordered an inquest into who had actually made use of justice over murders in the land, “because this was an uncertain thing.”35 Once the inquest was over, this uncertainty was gone and Parlement knew who used force against murders in those parts. But this knowledge did not somehow legitimize an action that had been previously illegitimate or violent: it had always been legitimate, that is to say, peaceful, even before there was a recognized “right.” Violence was violence because it was unjust or because it was opposed to the peace, not because it happened outside a closed juridical order.36

Up to this point, I have been discussing the use and possession of “justice,” the use of force in society. But, this is really to do violence to the sources in order to cater to modern prejudices. As I stated above, rights to the wielding of force were not somehow privileged and Parlement was not especially interested in possession and use of justice. Indeed, “justice” was not categorically different from rights that had nothing to do with the wielding of force. The arguments heard and the procedures followed by Parlement concerning who had the right to justice were substantively identical to those over who had a right to the trees that fell in a certain wood, or who had the right to pasture their pigs in a certain field in June and who in August, or who had the right to charge a toll for crossing a certain bridge, or who had the right to build a mill in a certain village. An inquest (or inquisition) into rights and a criminal trial were the same procedure.37

Whenever there was a situation in which differentiation had broken down, where scarcity led to conflict, issues concerning “possession” and “use” arose and Parlement sought to determine and maintain the peace. In this process, rights made an appearance: rights to justice, rights to resources, rights to certain taxes, rights to certain offices, even rights to certain interpersonal interactions. But these rights only emerged once a scarcity-induced conflict had, in fact, occurred, and such a conflict could occur in any “sector” of society. There was no universal code of law and rights within which conflict and cooperation could function. Rather, all conflict was eligible for a “rights” solution.

For example, the peasants of a certain village went every spring to a nearby wood to cut down the dead trees for firewood. One year the local knight stopped them on the way and took their laden carts. They protested, saying, “We have always taken firewood from this forest.” Indeed, responded the knight, “but you have always taken only one cartload; this year you have two.” Parlement held an inquest and ruled that in the previous forty years sometimes the peasants had loaded one cart sometimes two. The knight was wrong and violated the peace through his actions and he was to pay amends. But, what is really important is that now the peasants have a “right” to that dead wood in the forest, two cart loads. Before the conflict, it was just something they did within the peace. Conflict changed the situation, and the conflict was not solved by appeal to abstract and universal rights and laws but to the particulars of time and place before the conflict had erupted—that is to say, to the peace.

Nearly all of the activities of society operated in such a way. There were hundreds of thousands of people engaged in countless activities and interacting with each other in countless ways. Some of these activities and interactions we now associate with the State or with government, others we would now associate with economics, family, entertainment, or religion. But our categories are largely irrelevant. All of these activities, the way the population went about all its business, constituted the society’s order, known as “the peace.” Conflicts were discrete events that occurred when differentiation broke down, when scarcity and so conflict emerged. Scarcity exists socially in actuality only when two parties are in fact attempting to possess something that cannot be possessed by both. The modern notion that scarcity is ubiquitous is based on the hypothetical situation of everyone wanting more of everything at the expense of everyone else in every possible situation. It is assumed that in every interaction scarcity will be the defining condition. Scarcity is therefore made an economic law, an axiom; it is turned into a totalized concept or theory. The people of the thirteenth century, however, dealt with actual scarcity, not such hypothetical, absolutized scarcity. The peace was the field on which individual instances of scarcity emerged and were played out to resolution. Instances of scarcity (and so, conflict) were exceptions: peace was a condition of abundance.

To put it in terms of modern economics, peace was the sum total of uncontested (in thought as much as practice) monopolies. When there was a conflict, what needed to be determined was what the peace had been, and in making this determination, rights were born. On account of conflict, monopolies that had once been only a matter of differentiated practice within the peace became a right. A certain knight of Chartres claimed that the merchants who stayed in his lands had to use his ovens. Parlement agreed and the knight gained a right, a recognized monopoly.38 Rights, therefore sprung up here and there, not in some abstract or systematic manner that led to a hierarchical or juridical ordering of society. Rather, rights were little patches that were sewn onto the tapestry of society where an unfortunate tear had developed. The king was the tailor. Rights to justice, rights to the wielding of physical coercion, were not distinct from other rights in this society, and the idea of sovereignty was completely absent: the king’s rights were not different than those of anyone else, even if there were more of them. It is sometimes said that the medieval understanding of rights and the modern understanding are radically distinct. I do not believe this to be the case. In both, rights emerge only where there is conflict: rights are something held by one person over and against another. The difference is found not in rights themselves, but in the extent of the conflict that they assuage. Modernity has posited universal conflict and so has universal, human rights, whereas the Middle Ages of St. Louis posited conflict as an exception and so had limited, disconnected and particular rights.

Let us look at some more examples. The Templars of a certain house claimed to have the right to pasture their pigs in a local lord’s wood, and Parlement agreed.39 When the Archbishop of Bourges built a new oven, the abbot of a local monastery complained, and Parlement ruled that the archbishop’s oven must be removed and that the abbot was to remain in possession of his.40 Parlement investigated whether the men of Goniex had been “conquered” by the men of Asnières, specifically whether they had been despoiled of a pasture, and found that they had not been.41 Parlement commissioned an inquest to determine whether injury had been done to the knight Philip when the provost of Bray had let his pigs into his game preserve and ruled that the provost owed him twenty pounds for damages.42 An inquest was commissioned to determine whether the chapter of Bayeux had the use of holding the church of St. Peter de Darnetel when their see was vacant and so during the time of the king’s “regalia” rights. Nothing could be proved for either party, and so the case was suspended.43 The abbess of Doeseto-Juriori claimed to be in possession of fishing in a certain river, and Parlement agreed.44 When a conflict arose over the possession of a bridge, Parlement determined which family had built the bridge and granted them possession.45 A house of Templars had confiscated the cart full of wood from a leper house, claiming that the house had the right to send only one servant with a one four-wheeled cart pulled by one horse into their forest and that the house had sent two servants. Parlement ruled against the Templars, saying that the leper house could send two or three servants.46 A servant of the king named Bartholomew claimed that he had a right to all the fines that were paid to the king on account of people fraudulently measuring wine. This claim was based on the possession and use of his predecessors to his office. Parlement ruled in his favor, revealing that the king’s own administration and household could assert rights against the king from within the king’s rights.47

Parlement, therefore, approached a conflict looking for the peace, and the parties to the conflict inevitably presented rival versions of what constituted this peace: they presented rival “peaces.”48 Parlement’s investigations were, therefore, appropriately and profoundly unconcerned with law in any sense that modern people would recognize. Rather, they were above all interested in what they called “use” or “possession.” When the Abbot of Saint-Exparchius complained of having been dispossessed of a certain castle, an inquest was commissioned to find out “whether he had been in possession, for how long, how he was ejected, and by whom.”49 One had possession of a certain function, piece of property, or right if it could be demonstrated that he had somehow disposed of it or if he was generally reputed to have done so. To have “possession” was to have legitimacy.50 This legitimacy could be recognized explicitly after the advent of some conflict, as in the case of the peasants and the carts of wood discussed above, a recognition that carried with it the implicit retroactive “possession” of this right before it became a right. Or possession could be granted outright, given by one who had possession to one who did not.51 To hold something without having “possession” of it, either implied or explicit, was an act of injustice or violence.

“Use” was different but very closely related. To have use was to have actually made use of something that one possessed. Discussions concerning use were discussions about what was the actual status of the peace in practice. Demonstrating “use” was the way one demonstrated the reality of “possession.”52 And so, use was the ultimate criteria of the investigations of Parlement. When Lord Amalcircus de Meulan claimed that his father had had possession of selling wood from a certain forest “for the past three kings,” he was quick to add that his father had actually made use of this possession.53 When the men of Credulius sought recognition of their right to dry wood in the boundary lands of their village, they presented evidence that they had used this wood since the time of King Philip.54

Use and possession, however, were not private property. When the lepers of Bayeux began selling firewood, the king’s bailiff objected: the lepers were in possession of collecting as much firewood as an ass could carry in a day for their own use, but selling it was an innovation beyond this possession and usage. Parlement agreed: the lepers had possession only of what the wood could actually do, for example, “burn or be assembled into a building.”55 The Abbot of Beaulieu, on the other hand, successfully demonstrated that he could use his possession of wood rights to fuel his ovens to make bread to sell.56 Like possession of justice, possession of any function, right, resource, or property was capable of infinite subdivision and contextualization. One had possession not in the absolute sense of property, but within the context of the differentiated peace. When the mayor of Amiens claimed that a certain woman owed a particular tax because her husband was a merchant, she protested that, in fact, her husband was a leper and so now exempt. That may be, the court decided, but the woman still lived with her husband and still held his property, and so she owed the tax: the context, the actual relationship between the woman and the town, had not changed enough to change her obligations, and so the town retained possession of the tax.57

Use was more important than anything else. Use was the thing that Parlement was ultimately after. Who had it and for how long?58 The answer to these questions was the key to answering the question “what was the peace?” because the peace was concretely the summation of all peaceful activity, of all the “uses” of society. Therefore, use was not properly use if it was contested—indeed, “use of this kind had no strength.”59 The mere fact that someone had managed to do a certain thing did not give that person the “use” of doing so, properly speaking.60 The men of Noion were denied use of a certain forest because whatever use they may have previously made was demonstrably forced.61 A certain noble family claimed that they had held a piece of land for their own use for twenty-five years. The local inhabitants, however, asserted this was done only through force and that they, in fact, had use of pasturing their animals on the land. Parlement ruled in favor of the inhabitants.62

Use and so possession had to be peaceful.63 Each party in a case was therefore presenting a rival version of the peace, and they had to go back far enough to find uncontested practice. In a conflict over possession of high justice between the Hospitallers and the Count of Blois, Parlement found that the count had had possession “peacefully and without complaint until four years ago,” and so his right was recognized.64 The men of the village of Saint-Richard claimed that until ten years prior, they had “peacefully and without contradiction” held certain types of justice, but the abbot of the local monastery denied this, saying that the justice was his.65

The demonstration that a certain “use” had been contested from the beginning was demonstration that it was not a “use” at all because it was a demonstration that the use was not peaceful, and what Parlement was after was the peace. Even if there had been a period of uncontested use, the challenging party could argue that the period was very short and that the actual peace was to be found before it began.66 But, this was not always successful. The monks of Royaumont argued that they had the use until recently of bringing their goods through the lands of the commune of Mantes without paying any tolls. The commune argued that they had been collecting these tolls for at least sixteen years. The monks lost.67 Duration of peaceful use, therefore, became the primary criterion by which Parlement ruled: how long had a party behaved in a certain way without opposition from rivals? In 1264 Parlement commissioned an inquest to determine “whether Arnuphus, called Bailledart, and his ancestors had use of a tax in Montchaton, and which tax, and for how long, and over which people, and how, and if peacefully, and if with the knowledge and not the contradiction of the king’s men, and if there was fama concerning this, and if the village recognized it.”68 If one could demonstrate that he had acted in peaceful possession for a significant period of time (ten years was normally enough, forty years was much better, and living memory trumped all else), he was determined by Parlement to have possession through his use and so to hold a right to that possession, and the king upheld his right.69 Otherwise, one could lose his property or “uses” to the last person who could demonstrate peaceful possession.

A certain knight petitioned Parlement to return a castle that his father had lost during the Albigensian wars and which was currently in the possession of another knight named Jordanus. Jordanus defended his possession, claiming that he had held the castle peacefully for the past thirty years. Parlement found that Jordanus had misrepresented his possession, and so it was accounted as no possession at all: the castle was transferred to the challenging knight.70 When a knight in a local court ruled that it was acceptable that two squires appropriated a pasture from the men of Bobiez, notwithstanding the “long duration and peaceful use” of the men, the king quickly corrected the knight’s error because “through his force many poor men in many locations would be hurt.”71

Notions of time and memory were, therefore, intrinsic to order. It was truly the temporal order over which the king ruled. In the modern liberal system, time is irrelevant to law in principle. The definition of law itself is not concerned with time; law operates outside of time. The few exceptions demonstrate the point. We feel that there is something “medieval” and out of place, perhaps even unjust, but at least exceptional, about such things as common-law marriage, squatters’ rights, or statutes of limitation, and so it is not surprising that the tendency in recent law has been toward the suppression of these “old-fashioned” temporal laws. In the society under investigation, however, temporality was intrinsic to the peace and so to justice and law.

This appears a paradox. Society is viewed as fundamentally at peace. This peace is what Parlement’s inquests were trying to find and what the king was trying to maintain. However, this peace was conceived of within an understanding of time, of change. Time was not the enemy of peace; it was the “situation” of peace, its setting. The peace subsisted in time and was defined by time. It was understood that things change. Change was not the problem; conflict was the problem. When something changed without conflict, it was understood to have happened within the duration and flux that was the temporal peace. If conflict arose in response to something new happening, that new thing was by definition not within the peace.72 When the noble who was in charge of the defense of Sancerre attempted to extend his control over the selling of grain, an abbot protested that he had the use and liberty to sell grain freely, and so the noble’s men who had confiscated his goods had done so “through violence.” Parlement agreed with the abbot.73 Had no one opposed the noble for a considerable time, his control of the grain would have been, by definition, within the bounds of the peace.

If conflict arose after a long period of peaceful use, it was the instigator of the conflict that was, in fact, doing something new and the person defending his long use was resisting this new thing from within the peace.74 It was as much a violation of the peace to attempt to constitute a new use over the objections of others as it was to object to a possession that had long been peacefully in use. A serf who fled his lord violated the peace; a lord who captured his serf who had been living in a city for a year and a day, however, was the violator of the peace.75 There was little notion of timeless, absolute rights or possessions. For example, the men of the village presented a long list of complaints against two local knights: The knights and their ancestors had “through violence” imposed a new warenna (land reserved for hunting); the knights had “violently” appropriated the village’s common loom; the knights had “violently” seized mattresses from the homes of the men who opposed them; and the knights and their ancestors had “usurped” the villager’s rights to fish in the local brook. The villagers asked the king to compel the knights to restore everything to the village. The knights countered, zeroing in on the role of their “ancestors,” that all of these possessions had been held peacefully for a long time and so even the seizing of mattresses from the men’s homes was not “violent.” Parlement’s inquest found that indeed the knights had legitimate possession and that the possession was to be maintained.76 The villagers, it seems, were the ones upsetting the peace—too much time had passed without conflict and so the center of the peace had shifted. When a conflict erupted between a knight and an abbot over possession of a wood, Parlement ruled that neither party had been in peaceful possession for sixty years—the king actually had—and so it would remain.77

It was not always clear, however, which party was the breaker of the peace. Sometimes, Parlement changed its mind. In 1260 it agreed to hear the complaint of the Abbot of Saint-Vincent against Enguerran de Couci. The abbot claimed that Enguerran’s father had despoiled him of a forest. Enguerran responded that his father, his brother, and he had possessed the forest for more than ten years uncontested, and so Parlement dismissed the abbot, determining him to be attempting to upset the peace. The abbot pressed his case, arguing that Enguerran’s father had possessed the forest through continual violence. When he died, Enguerran’s older brother was away on crusade and Enguerran himself was a minor. The abbot, therefore, had no choice but to wait to contest the possession. The ten years of possession were only seemingly peaceful because of special circumstances. The king himself reviewed the case and determined that Parlement should indeed hear the abbot’s case: Enguerran’s possession was dubiously peaceful.78

It is clearly wrong to think of this order as static. Rather, change was at its very heart. Change, the passage of time, and the flux of human relationships with each other, with material things, and with institutions were the conditions within which the king’s justice operated: “How long?” was a necessary question. It is, in fact, modern law that should be seen as static in the sense that time does not affect it. In a modern conflict we consult books of abstract and immutable, timeless statutes. In St. Louis’s France they investigated change, time—the living experience of people in a temporal order that was at its core one of continuous transition.

Sometimes historians will refer to this society as one based on custom, but this is not accurate, at least not according to the terminology used in the thirteenth century. Custom was not the principle of order. Rather, custom was mostly procedural law used to adjudicate disputes within the social order just described.79 For the most part, custom determined how one dealt with a conflict. Custom could, however, be what we might call quasi-statutory. When certain problems arose over and over again—for example, problems concerning inheritance or marriage—customs could develop as assumed rights, as solutions to persistent points of conflict.80 (A “new” custom, therefore, was by definition an act of violence.)81 Such custom, however, was considered the “peaceful” course of action only by default. This custom approached a modern conception of law in the sense that it could grant rights to an individual in an undifferentiated manner: everyone had this set of rights or obligations, but only by default.82

The differentiated practice, if it could be identified and, if it was in conflict with custom, displaced custom through a certain type of right often known as a “liberty.” One had possession of a liberty and made use of it just like any other right. Custom did not constitute the peaceful status in any particular situation. Actual, demonstrable use trumped custom, and so the context of particular conflicts had to be investigated.83 For example, a certain knight claimed that his predecessors had peacefully sold the dead wood from one of the king’s forests without license from the king, which was necessary according to custom. Parlement investigated and determined that he did not hold this liberty.84 The men of Berville won their case against the knight Gui, who insisted that they pay him the dues that he was customarily paid because “through the time of four or five lords, for forty years or more,” they peacefully paid a lesser amount.85 Custom was, therefore, decidedly not law in the modern understanding. It was more of what we might think of as a social habit: the same type of conflict arises over and over again, and so rights are discovered repeatedly and these rights are eventually given the provisionally universal status of a custom.86 But actual use—which, in the context of a conflict, would manifest itself as a real, differentiated right—necessarily rendered such custom null.87

Charters and privileges were similar to custom. In the records of Parlement, charters are surprisingly rare, given the common image of the period as particularly litigious and legalistic. When they did appear, charters were treated as evidence of a resolution of a particular conflict or as evidence of a particular situation in a certain time and place, such as the transfer of possession of some right. Charters helped establish what had constituted the peace, but they had little legally binding authority in the sense of a modern statute or a modern contract. They were a testament to a public act.88

But, when they were in conflict, custom almost always displaced charters and peaceful use displaced both. When the Abbot of Saint-Riquier evoked a royal charter in support of his right to remove the mayor of the town at his will, the townspeople responded by arguing that it had never been used this way before. The abbot claimed that this was because the monks had liked the mayors, and so their lack of use should not be held against the charter. The abbot lost.89 The bakers of a certain town argued that they had a charter that clearly stated that only bakers can make and sell bread. Therefore, the widows of bakers should be forbidden from doing so. The widows, however, argued that while their husbands lived they had long made bread and sold it, and what is more, as widows they had continued to do so for a long time. The bakers lost.90

Time and again, a party to a conflict would present a charter attesting to their rights and Parlement would rule either that these rights were never consistently exercised or “used” and so were defunct or that they had been “used” and so were still valid. When the Abbot of Colombes presented a charter attesting to his right to justice over a certain thief and the local bailiff was not able to demonstrate his own possession of such justice, the thief was handed over to the abbot.91 Charters were conditioned by use.92 They could help determine what the peace had been and for how long, but they did not create order or abstractly delegate legal rights as we would understand them. They were a type of witness and their testimony was judged along with all the evidence of the peace.93

The fact that use and so possession arose out of the duration of the peace and gained their legitimacy from it, does not mean that one could do as one pleased within his possession. One possessed the right to administer justice, for example, through the peace, but one still had to administer justice, and justice was not something that one was empowered to make up or manipulate. Those who possessed justice were not a law unto themselves: justice, like any possession or use, was not private property. Its possessors had an obligation to uphold the peace, and it was the king’s responsibility to make sure that they did so.94 When the Count of Sancerre complained that he was being unjustly judged in Bourges because the court was made up of townspeople, Parlement investigated. The townspeople and clergy of Bourges argued against the count, saying that he had always been judged in the town and that the count’s own court was made up of knights related to him and suspect of partiality. Parlement determined that it was true that the count had always been tried in the town, and what is more, the court of Bourges was just, being made up not only of townspeople but also of clerics and knights, and so Parlement ruled against the count.95 In another example, Parlement ruled that the burghers of Compiègne did have possession, through long use, of the right to capture and hold in their prison debtors in the town but that such men were to be treated humanely, not placed in stocks or shackles, and with provision for their necessities.96 Parlement took possession of justice in a certain village from a canon of the church of Orleans and returned it to his chapter because of the canon’s “misrule” in a case involving a local convent.97 The mayor of Senlis was fined forty pounds and forbidden from holding office for five years because of a bad judgment that he made against a certain Jean, called Neret.98 Justice, what was right, stood outside and above the particulars of any given situation or constellation of rights and uses.

The king was responsible for insuring that justice was done. However, it would be a grave mistake to read this as proof that the possession of justice was a delegation from the king. Indeed, there was nothing particularly distinct about the king’s behavior with regards to the possession of justice. He was similarly concerned with the possession of any right. If one had possession of a certain bridge and so the tolls that came with it, that person was obliged to maintain the bridge.99 If one had possession of a certain tax that was levied in order to defend the safety of travelers, he had the obligation to do so.100 Possession was often as much a responsibility as it was a right.

To put it another way, control of resources or rights carried with it obligations, and vice-versa. When the Templars presented their case that a certain man who joined them was not, in fact, a serf, all they had to prove was that he had been obliged to pay the census of Issoudun because the men who paid this census were known to be free. They won.101 Rights and obligations were together a part of what constituted the peace, and the king was charged with defending the peace.102 But neither the rights nor the obligations emanated from the king as their source. This means, however, that the king was making judgments according to principles that lay outside the matrix of rights, use, and possession. He judged according to what was right, just. He determined where right was, who in any given situation was superior and who inferior: he entered into the differentiated social matrix and saw who was right and who was wrong, who was peaceful and who violent.

This was the role of the king and his men. They judged, personally. They did this according to principles outside themselves and outside the quasi-legal system of possessions and uses. Ultimately, they judged according to divine law and with wisdom: this was the authority they bore. Their judgment, however, was totally dependent on the reality of use and possession because divine law did not stipulate whether it was lawful for Fulk to cut down a tree in a certain wood at a certain time of year. Rather, divine law stipulated that he ought not to cut the tree if he was using violence or if he was using his superior power to hurt another. This is what the king had to determine. This was the authority of the judge. In one circumstance the king might determine that cutting down the tree was lawful, but in another that it was unlawful. Thus the king can be seen as a source of explicit law (that is, the mechanism by which practice was identified and cataloged juridically). But, unlike Louis XIV, he most certainly was not the State.

Because the whole order rested on peace and so on fundamental justice, the king as judge could rule in uncertain cases and so innovate to the degree compatible with justice.103 He could temper the strict rule of use and possession if he believed it to cause harm or to somehow work against the peace that it was supposed to constitute.104 The simple fact that one stayed within the letter of his “rights” did not mean that his “uses” and his “possessions” allowed him to hurt another. Conflict demonstrated that the understanding of such rights was in need of amendment, and the king could make such determinations. When a conflict arose concerning the extent of the Abbot of Ferraria’s use of leading his pigs into the wood called Bellechaume during the time of acorns, the result of Parlement’s investigation, while affirming the abbot’s possession, had reservations about its extent. Parlement, therefore, ruled that while the abbot could retain possession, he was not to be understood to have a right and that if anyone complained, he was to be heard and justice done.105 A certain man of Bourges and his heirs were forgiven their obligation to pay a certain amount to the king every year. The man had had to pay the amount for the right to mint money in the city, but he claimed that no money had been so minted in living memory. The king commissioned an inquest. There were no charters and there was no use to be found, and so the investigating bailiff asked the people of the city what they knew of the situation. He reported back to Parlement that the fama in the city supported the man’s story: he paid his fee every year for an office that was defunct and so he was not actually in possession of anything of value. The king therefore nullified his own right to the payment and freed the men’s children from the obligation.106

It was worthwhile to argue that some new action would hurt the peace. Even if one did not have a “legal” case, the king had to consider what course of action would damage the peace more. The men of Crépy, for example, tried to have the king stop a certain Master Thibaut from building a mill near the village because they had possession of the king’s mill there and the new mill would hurt them. The king ruled in favor of Thibaut because he had the clear right to construct a mill, but with the reservation that if he could find some more significant royal right against the construction, the mill would be destroyed.107 However, when the Abbot of Cluny and all the surrounding nobles complained to the king that a squire named Stephan was building a castle on the top of a hill, the king ruled that even though the squire and his ancestors had held the hill throughout living memory, a new castle would do “much damage to all the patria” because all the local nobles were opposed to it, and so the castle must be torn down.108 Use and possession were defended to the extent that they constituted the peace. They were most certainly not absolute rights.

Beyond this, though, the king could suppress what were called “bad customs.” If customs can be seen as social habits, good customs were virtues and bad customs were vices. Bad customs lacked the force of custom because they were not constitutive of the peace, but rather sowed conflict and disorder. The king could judge and suppress such customs,109 but this was something that had to be done with great care and it was very rare. Other changes could also be made. Actions could be taken for the common good of the “patria” or they could be taken because some need had arisen that had not been previously dealt with. But such situations had to be approached very carefully and action taken only after full consideration of whether it might somehow endanger the peace. When the chapter of Amiens sought to build a new cloister, the king, seeing that “many opposed” the construction and that it would “be to the detriment of many,” ruled that the chapter would not be allowed this new thing.110 Allowing a manifestly new thing or making a significant change to the way things were done that would affect people’s explicit rights normally meant acting only after having taken counsel with and having received the consent of a large number of highly respected men who determined that the action was in furtherance of the peace.111 There was no “constitution” here: the king’s power was bound by judgment.

Indeed, this was not a closed legal order. It was an order that looked outside itself for its principle and so it was an order that was full of exceptions and considerations and judgments. I was once giving a lecture on Parlement to a group of academics and I overheard one of them whisper to his colleague, “It was all so arbitrary.” But nothing could be further from the truth: the arbitrary was precisely that which this order could not abide. Nothing was arbitrary. Practices were defended and maintained because they were just and peaceful and not, as in our system, because they fit properly into a certain constellation of written laws that somehow manage to justify their own authority without reference to what is in fact right. (It would certainly seem to the jurists of Parlement profoundly arbitrary that the people of the state of Washington are regulated not with regard to how they, in fact, relate to each other, but with regard to how they fit into categories devised in Washington, DC.) When, in 1259, Philip, the new chaplain in the royal church of Beate-Marie de Clarmonte, asked for new clothes from the king because his predecessors were accustomed to receive such a gift, he was asserting a right. Parlement commissioned an inquest and ruled against him.112 Peter, a squire, claimed that whenever the king had a tree cut down in a particular forest, he and his ancestors had the use of the branches but not the trunk. Parlement agreed.113 “Particular” and “arbitrary” are opposites, and this world was rather particular.

Even the so-called “ordinances” of the king were not laws in the modern sense. Rather, the king’s ordinances were overwhelmingly procedural rules that he made concerning his own rights in certain places or concerning his men’s functions as arbitrators in conflicts. They were not “laws of the land.”114 For example, in 1261 the king issued an ordinance that stipulated that in the royal domains the lands of debtors in default were to be sold before their pledges. He was regulating his own enforcement of his rights to justice, as was the case with most royal ordinances.115 The most obvious example of this type is the Grande Ordonnance that I considered in Part I of this work. There could also be emergency ordinances for the good of the patria, but these were truly extraordinary and were justified only because they clearly served the peace.116 When they did somehow infringe on someone’s possession, it was the ordinance that normally gave way.117

This is a terribly important point, and to demonstrate it let us go back to this idea of the monopolization of legitimate violence. Probably no supposed ordinances of the king have received more attention in the historiography than his famous “bans” on private warfare and duels. Given what I have said already, the reasons for this should be fairly obvious. If the king was really attempting to build absolutism, slowly but surely enforcing his sovereignty, it was perfectly fitting that he would move to monopolize warfare—the sine qua non of the State. In a State, of course, there are no private armies, and it was precisely the chaos caused by such private armies that supposedly preceded the rise of the monarchies. What was so unique about the anti-war ordinance of 1258, we are told, was that Louis IX “promulgated this text as a simple royal act on the basis of his authority as king.”118 The king was aggregating all power to himself, it seems. However, when the ordinance concerning private war is read within the context of the negotium pacis et fidei and of actions of Parlement, this absolutist reading falls apart.

The ordinance actually comes to us in the form of a letter that Louis wrote to the faithful of the diocese of Le Puy in the South of France. Before we turn to the letter itself, though, we need to consider its recipient: he was none other than our protagonist Gui Foucois. Gui, as we saw in Part I, was the king’s faithful servant. He had worked tirelessly in Louis’s service conducting precisely the types of inquests that underwrote all of Parlement’s actions. As an enquêteur he was one of the men on the ground working for the peace. However, when his wife died in 1257, Gui took Holy Orders and within a year was elected to the see of Le Puy. The particulars of his election will be addressed in the next chapter, but what is important here is that when he became a bishop, he also became a part of the king’s consilium. Gui was one of the judges of Parlement119 and continued to work for the king conducting inquests and enforcing Parlement’s rulings in the South.120 Louis’s letter, then, was written to a member of his own apparatus of justice and, as we will explore in the next chapter, a member of his network of consilium et auxilium. What is more, Gui, as Bishop of Le Puy, held all justice in the diocese, high and low, and so he was responsible for the maintenance of the peace. The text of the letter reads:

Louis . . . etc., greetings to all the faithful of the kingdom in the diocese of Le Puy and the fiefs of the church of Le Puy. You should know that having had deliberations with our counsel we have inhibited all wars [guerras] in our kingdom, and arson, and the perturbing of traveling wagons. Hence we mandate to you with strict warning, lest you might act against our said prohibition of wars, or might make fires, or disturb the peasants who drive wagons or the plow. If you presume to do otherwise, we give to our Seneschal the order to help faithfully and attentively our faithful and beloved G. [Gui Foucois] the elect of Le Puy to make peace in the land, and to punish the breakers of the peace on account of their guilt.121

Louis was here committing himself to the preservation of the peace in support of the local bishop, who held all justice in the territory. Anyone breaking that peace, an action that was necessarily crime, would be acted against. Louis was not doing anything bold or innovative. The letter is perfectly consistent with the entire program of Parlement as sketched above and with the negotium pacis et fidei, neither of which involved the monopolization of the use of force. What Louis was doing was making sure that everyone knew that he supported the bishop in his possession of justice and in his efforts to defend the peace, actions that as we have seen did not mean an appropriation of all coercion to some sovereign center. The word guerra itself was often used in reference to aggressive feuding or sedition, rather than what we might call open war, and Louis associates these guerras directly with the outright violent crimes of arson and attacking peasants on the road.122 Indeed, it is an anachronistic misreading to see Louis attempting to monopolize force, even force of a military nature, in this letter.

Examples from Parlement illustrate the point. In 1260 Parlement heard a complaint brought by a certain Louis, a knight. Louis accused another knight, Thomas, of wounding him treacherously. Thomas stated in his defense that he had been attacked and wounded by the nephew of Louis previously and that he had waited over forty days before attacking Louis in retribution. What Thomas was referencing was a custom of the land that had been accepted by the Crown in 1245 and that mandated that whenever some violent offense was committed against someone, he had to wait forty days before responding, and that during this time the relatives of the culprit had to be made aware of the crime and given a chance to restore peace.123 If they failed to do this and, rather, helped the criminal, they could be acted against. Parlement looked into the case and decided in favor of Thomas, stating to Louis (the “victim”) that given the circumstances, he should have been on his guard.124 This case directly refutes the notion that St. Louis had somehow outlawed “private war,” because the custom that decided the case was explicitly about open war between subjects. This is one example, of which there are many, where we can see clearly that the Crown was not attempting to monopolize what we might think of as military-type activity. Feuding, waging war of a sort, was allowed as long as it was conducted peacefully, so to speak—not through burning down barns or attacking peasants on the road.

Let us look at another example that reveals a different aspect of this private warfare issue. In 1260 Parlement ruled that the inhabitants of Tours were bound to come in arms to the defense of the chapter of Saint Martin de Tours when summoned by the chapter. The townspeople had protested that they were not bound to provide such armed service because the chapter did not have the right to high justice in the town. This is an interesting case because the townspeople were equating the right to try capital cases with the right to call up the militia. This makes sense to us as moderns because both actions reflect a monopolization of legitimate violence. In the modern State the distinction between the police and the army is blurry. But, the king’s court ruled against this understanding. The townspeople were bound to come to arms because that was the way things had been done for as long as anyone could remember. The chapter had a right to call them up, and this right had nothing to do with any other rights that the chapter may or may not have held, such as the right to high justice.125

There are numerous cases in Parlement in which armed forces were condemned as acting criminally, where, say, the townspeople marched against their bishop and seized the castle, and Parlement ruled against them, saying that they acted violently. But it would be a huge mistake to read into these cases a categorical position of the Crown against private armed action. Rather, these cases must be read alongside the numerous cases similar to that in Tours, wherein people had an obligation to bear arms and fight.126 It is hard to argue that the king was here working under some notion of sovereignty. Rather, rights to military-type behavior and the obligations to provide it were simply integrated into the web of reciprocal rights and duties, uses and possessions that held the whole society together. We see in Parlement just a glimpse of this activity: when the peace was somehow torn, either through unjust use of force or through the lack of the use of force when it was called for, we see the creation and maintenance of rights.

But, as was asserted above, rights were a result of exceptions to the rule. For every Tours, where the townspeople stopped raising a military force in the defense of the chapter, there are thousands of locations in the kingdom where we are forced to assume that local armed groups responded as they had always done, where there was no tear in the peaceful order and so no records in Parlement and, indeed, no rights at all. Acts of large-scale use of force that we would have to consider military in nature were treated within the same paradigm of justice as small uses of force: sometimes they were peaceful, sometimes violent.127 Parlement had to look into the particulars: How many men came? Were they armed or unarmed? How many were armed? Did they have the use of carrying weapons? What acts of violence did they commit? Why did they do so? And on whose command were they acting?128

Closely related to Louis’s supposed ban on private warfare is his supposed ban on duels. In 1260 Louis issued an ordinance in Parlement stipulating that in his domains the judicial battle was to be replaced with testimony of witnesses and with proofs. This is normally presented as yet another step in the march toward the State, a step toward monopolizing violence, a step toward rationality, bureaucracy, and the other Weberian planks of modern organization. This reading fits perfectly into the narrative of the inevitable and desirable appearance of the secular State, but, as with the common reading concerning the prohibition of private war, it is mistaken.

It is clearly true that Louis was concerned with innocence and guilt. In his courts, Louis wanted the innocent to prevail and the guilty to suffer the consequences for their actions, and we are right to see this imperative in his ordinance concerning duels. What is a grave mistake is to read into this ordinance a movement of the Crown to eradicate non-State violence from the kingdom. Rather, the ordinance was a procedural regulation that pertained exclusively to the king’s men who were working in territories where the king held rights to high justice.129 Duels themselves were not directly relevant to the rights of the two parties. They were rather a question of judicial procedure in cases that had to do with those party’s rights. Duels were not a solution to a point of conflict; they were a form of trial, of procedure to determine a solution, to determine guilt and innocence. Procedure, unlike rights, was subject to reform and modification. The entire establishment of Parlement and the various regional courts that the Crown set up are a demonstration of this point. The king did not want his men to make use of the duel as a procedure because he believed it to be questionable both logically and morally. However, as we have seen, the king held rights to justice in a way no different from how countless others in the kingdom held similar rights. The king could not eradicate the duel from other people’s jurisdictions. Nor did he try.

For example, the king’s bailiff in the village of Saint-Pierre acted on the king’s ban of duels. The problem was that the king shared the right to high justice in the village with the local prior. The prior protested the bailiff’s actions, saying the king should not do such a thing without his consent. The king agreed. He responded that the prior could indeed oversee duels, but that the king’s men were to have no part in them. What is more, the king wanted his portion of any revenue that might be generated by duels returned to the parties because he did not want to be associated with duels in any way.130 In numerous cases involving high justice, Parlement affirmed third party rights that included the right to hold duels.131 The point here is that like in the case of private war, the king did not make a kingdom-wide statute that abrogated legitimate violence under the umbrella of the Crown. Rather, with duels we can easily see that the king operated at two levels with regards to justice. He was himself the holder of rights to justice in certain territories or over certain men, just like any number of other people in the kingdom, and in this capacity he banned duels as a procedure of trial. But, he was also the upholder of rights in the face of violence against the peace of the realm. In this capacity he was king, and here he defended duels. The key thing to realize, though, is that it was precisely as king that his actions against third party violence were most limited. As king, he had extremely limited control over who used force when and under what circumstances. And if the behavior of Parlement is any indication of his motives, Louis had very little desire to change this.

So, let us return to the question: Was St. Louis attempting to build a sovereign State focused on himself? My conclusion is that he was clearly not doing so, not even in a “medieval” or “feudal” sense, through fiefs or oaths. For example, the Bishop of Vézelay complained bitterly to the king that the royal seneschal had received the oaths on the king’s behalf of every man in a certain village. This was in grave prejudice to his rights, the bishop contended, and had never been done before. The king was deeply concerned and asked the seneschal why this happened. The latter responded that the villagers themselves had asked to swear the oath and had claimed that they were accustomed to do so. The king was not satisfied and asked the two previous seneschals what the situation in the village had been during their time in office. They confirmed the bishop’s story. The king declared the oath to be new and so completely void.132

The truth is that sovereignty can be found in St. Louis’s reign only through the practice of sorting the historical data into modern categories. These categories are those that underpin the State and its corollary, the market. We see the world as a sea of more or less interchangeable individuals, citizens and workers, engaged in a univocal social order underwritten by scarcity (or conflict) that is regularized through precise language and bureaucracy. There is no empty space in this order: every bit of power is accounted for, as is every bit of property.

Sovereignty is the one thing that stands over and against this homogeny: the sovereign wields ubiquitous violence in perfect keeping with the rationality of the social order. Our mistake is to suppose this order of things is the way human beings are in their nature. Thirteenth-century France was not so ordered. There was a great deal of empty space and thousands upon thousands of unique actors with masses of disconnected rights and liberties. It was this way, I contend, not because they had not yet figured out how to build the State. It was this way because they understood the world as temporal, differentiated, and ultimately peaceful, rather than as somehow eternal, entirely undifferentiated, and ultimately in perpetual conflict.
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[image: image]CHAPTER EIGHT

THE SPIRITUAL AND THE TEMPORAL

The words, “And they went up over the breadth of the earth and encompassed the camp of the saints, and the beloved city,” obviously do not mean that they gathered or will gather in some one place where, we must suppose, the camp of the saints and the beloved city is to be, for, of course this City is Christ’s Church which is spread over the whole world. Wherever His Church will be (and it will be among all nations, “over the breadth of the earth”), there is to be the camp of the saints and the beloved City of God. There will she be, surrounded by all her enemies, intermingled with her as they are and will be in every people, girt with the appalling magnitude of that besetting, hemmed in, straitened, and encompassed by the pressures of that mighty affliction; but never will she give up her fighting spirit, her “camp,” as St. John says.

—St. Augustine, City of God 20.11

IN THE PREVIOUS CHAPTER I focused on temporal concerns at the expense of ecclesiastical or spiritual. I did so in order to establish a vision of a social order very different from the liberal without introducing the problem of Church and State. As we have seen, this was an order that was not closed in on itself through a self-referential juridical system that rested ultimately on some sort of sovereignty. The realm of practice was in many ways an open field, ordered not by ubiquitous law but by a notion of justice that found its foundation in “the peace.” In the previous chapter, one could not help but notice, I would think, the extent to which the prelates of the kingdom were integrated players on this field of temporal justice, use, possession, and rights. What we will see in this chapter is that spiritual power operated on the same field. In the introduction to this book, I quoted the popular theorist of secularization Philip Gorski. Referring to the medieval temporal and spiritual swords, he writes: “There was no question that the two should be, and were, distinct. The popes were to rule over the Church, and the princes were to rule over the state, and each had its own property, personnel, and politico-legal apparatus.”1 It would be hard for me to disagree more profoundly. In fact, the “property, personnel, and politico-legal apparatus” of each, not to mention the metaphysics that underwrote them, interpenetrated each other at every level: there was one field of action upon which both the spiritual and temporal functioned.

Historians often fail to recognize this, and reading modern notions of the secular and religious (of Church and State) back into the period, they identify Louis’s behavior toward certain churchmen in certain circumstances as his position toward “the Church” as a whole. The most obvious example of this is the oft-cited account in Jean de Joinville’s memoir of Louis’s life in which the king is seen refusing to enforce certain excommunications promulgated by some of the kingdom’s bishops. This account has often been used as evidence for Louis’s resistance to ecclesiastical power and his insistence on the independence of royal power.2 But, a careful reading of Joinville’s account in light of the context discussed at length in the current book reveals the opposite to be the case. The Bishop of Auxerre, representing a group of bishops, approached Louis and complained that Christendom was falling to pieces because no one had any fear of excommunication. The bishops, therefore, petitioned Louis to order his officers to force those who had been in a state of excommunication for a year and a day to give satisfaction to the Church. Louis responded to the petition by stating that he would gladly order his bailiffs to enforce such excommunications, but not without first determining whether or not the sentences were just. The bishops refused to accept this, claiming that it would give the king cognizance of what pertained to them. The king, however, replied that if he did otherwise he would be giving them cognizance of what pertained to him and that for this reason he would never order his men to force excommunicates to seek absolution regardless of the justice of the censure. “For if I did so,” the king said, “I should be flying in the face of God and justice,” and he gave the bishops the example of the Count of Brittany, who remained excommunicated for seven years only to be absolved from all wrongdoing by the court of Rome. If the king had forced him to seek absolution after a year, he would have sinned.3

Of course, as we saw in Part I of this book, Louis had no problem whatsoever in using force against contumacious excommunicates. Indeed, from the beginning, the practice was as much royal as ecclesiastical, and the use of secular power against heretics and excommunicates was a fundamental component of the negotium pacis et fidei—the business of the peace and the faith. This fact goes to the very heart of the common misinterpretation of Joinville’s account. Those historians who would see Louis defending the independence of the royal power from that of the Church can do so only because they have set up a false dichotomy between the ecclesiastical and the secular wherein, if the king enforces an excommunication, he is acting as a servant to the ecclesiastical power. According to this reading, when the king demands that he first investigate ecclesiastical censures, he is essentially denying ecclesiastical power and establishing the self-sufficiency of royal power. There is here posited a zero-sum game, a contest over sovereignty. But this interpretation assumes that excommunication was not directly the business of the Crown: it assumes that excommunication was something that the king could ignore without the Crown itself being undermined fundamentally. It assumes that excommunication operated outside the field of Louis’s justice, that those who wielded the censure did so as a part of a different “order,” even of a different “State,” from that defended by Louis in his own right as the temporal power. According to my reading, these assumptions are not supported in the sources.

In point of fact, the rights, powers, liberties, and obligations of ecclesiastical persons subsisted within the same differentiated peace that Louis was charged to defend. They formed a part of the context of an encounter between actors in the same manner as did “secular” rights and obligations. Persons approached each other within the peace bearing batteries of rights, uses, possessions, and experiences of practice. Some people bore ecclesiastical or spiritual rights, uses, or possessions, and others did not. But all people operated in the same space, according to the same notion of justice, and the peace could be destroyed through the abuse of any practice or right.

From within the typical paradigm of Church and State, it might appear that there is a discontinuity between the king’s actions against heretics or contumacious excommunicates in some circumstances and his refusal to act against excommunicates in other circumstances. In fact, however, both actions derive from the same royal imperative: to defend the peace. A heretic shattered the peace. An unjust excommunication shattered the peace. An act of banditry on the road shattered the peace. An unjust ruling in a local court shattered the peace. When the king enforced an excommunication, he was at no point doing the Church’s bidding (to the extent that “the Church” even existed as an actor). Rather, the king was fulfilling his office of defending justice within the reality of a thoroughly differentiated society that was as much spiritual as it was temporal.

For example, in 1265 a certain burgher died. He had entrusted his will to the Abbot of Saint-Richard. In it, he had stipulated that two hundred pounds should go to a certain chapel for his soul. The abbot, though, was faced with a problem. The two hundred pounds was in the form of letters of debt that had been deposited with the officials of the town of Bray. These officials would not hand the letters over to the abbot because, as they claimed, the bishop had threatened them with excommunication if they did so. The officials claimed that they would be happy to give the abbot the letters if they could also maintain peace with the bishop. The abbot, for his part, argued that the bishop had not approached him with any problems concerning the two hundred pounds and that if such a problem did exist and if the bishop made it known to him, he would do what he needed to solve it. Parlement considered the case in great detail and determined that the officials of the town had to hand the letters over to the abbot regardless of the opposition of the bishop.4 Which category, secular or ecclesiastical, Church or State, should we sort this case into? Was Louis resisting the power of the Church here or buttressing it?

The bishops had the right—the power—to excommunicate in a way similar to how one might have the right to justice over, say, thieves. These rights, as we have seen, did not derive from the king. But, when there was conflict, when there was some debate over the justice of how these rights were exercised, the role of the king was to investigate and discern who was at fault, who had shattered the peace, and then to correct the problem to the best of his ability. In the case of an excommunication that persisted for over a year, either the excommunicate was at fault, in which case the king would act against him, or the bishop was at fault, in which case the king would not so act. In the episode recorded by Joinville, this was what he meant when he responded that if he enforced the bishops’ censures without regard for their justice he would be granting them the royal power—that is, the power to judge what was the peaceful use of rights and to enforce them with the sword. Louis did not claim the right to lift an excommunication himself or to force an absolution or, of course, to actually strike someone with the censure. This would have been for him to usurp the spiritual power: the flow of grace was not his prerogative; the blade of the sword, however, was.

Examples from Parlement allow us to see in what way the spiritual power operated on the same field as the temporal power. In 1266 the city officials of Beauvais complained to the king that the bishop was dragging them into his court under threat of excommunication concerning matters that pertained to the court of the king—that is to say, temporal or secular matters. The bishop said, to the contrary, that the issues at hand related directly to his spiritual jurisdiction. Parlement ruled in favor of the bishop.5 Again in Beauvais, the townspeople complained to the king that the bishop’s knights and men rode through the town destroying property and asserted that the king’s court should determine appropriate damages. The bishop, however, claimed that he had jurisdiction. The king looked into the case and determined that since the damage was to the property of individuals and not to that of the commune itself, the bishop had jurisdiction over both the clerics and the laymen and that both were to appear in the bishop’s court.6 Spiritual jurisdiction was not somehow “outside” the system or some sort of exception to it. Rather, it was another jurisdiction within it.

Holding spiritual jurisdiction was a right that was held along with any number of other rights, and it was not understood as something fundamentally different. Prelates held temporal jurisdiction without the slightest suggestion that it was somehow inappropriate to their offices.7 Likewise, they held fiefs from the king and offices in the royal administration. They were powerful men with great liberties and rights like any other. They also held spiritual power which was exercised through rights and jurisdictions. But all these rights were centered on them as differentiated individual actors, not as placeholders within parallel hierarchies or, even more remotely, officers within undifferentiated administrations. When a prelate held temporal jurisdiction, his exercise of it was practiced in the same court as his exercise of his spiritual jurisdiction.8

In 1264 the town officials of Laon brought a case in Parlement against the deacon and chapter. Apparently, the townspeople had built an oven and pastured their animals in prejudice to the liberties of the chapter. After the townspeople refused to desist, the chapter summoned the officials to appear in their court. The officials refused to appear, and so the chapter excommunicated them. The officials, therefore, approached the king, asking that he force the chapter to absolve them. The king summoned the parties before his court and heard their cases and inspected their privileges. He responded to the officials that he did not believe himself competent in this case because it was clear that the chapter held the privilege of excommunicating and absolving. Therefore, if they believed themselves excommunicated, the king continued, they should seek absolution in an ecclesiastical court. However, through the pressure of the king, the chapter conceded that absolution would be given without corporal or monetary penalties imposed.9 Spiritual rights and powers and secular rights and powers were part of a single battery of rights that an ecclesiastical person held. In a conflict between the townspeople of Mantes and the chapter over a barrel of wine, the king ruled that the ecclesiastical court was competent because the case involved mobile goods and the defendants were clerics.10 The “rights of the church” were particular to a time and place and were as much secular as spiritual.11

Clerics were different from laymen, however. Clerics, especially bishops, were capable of holding types of jurisdiction that laymen could not. This was a part of their differentiated practice, and there were other types of people who had similar restrictions or capabilities. For example, Parlement ruled that a knight did not have to swear homage to a “rustic” even if he held a fief from him.12 Nobles, peasants, serfs, priests, and bishops all had particular abilities or limitations.13 That a man was a cleric was a part of the “who, what, where, when, and how long” context that underwrote all rights and obligations.

However, it is a mistake to think that the affairs of the Church somehow operated outside the king’s justice. Parlement records are simply full of cases where both parties in a conflict were clerics. Sometimes, the conflict was little less than small-scale war, as when the chapter of Noyon sent men into the land of the monastery of Saint-Nicholas de Arrouaise, burning their barns and walls, breaking their fences, stealing their pigs, destroying their mill, and generally laying waste.14 The king heard the case and no one supposed that it was somehow inappropriate. There were other cases that were completely internal to a particular church’s governance. When a question arose about whether it was the use and custom of the church of Saint-Quentin in Aisne that its guards had to repay any stolen treasure out of their own pockets, the king’s court commissioned an investigation.15

The use, possession, and custom of ecclesiastical entities were integrated into the same field as those of non-ecclesiastical entities. Parlement ruled that the men of Rouen did not have to appear before the Master of the Templars of Normandy when summoned (for spiritual or temporal matters, we do not know), accepting the laymen’s argument that the Master could only summon them if he had the permission of his religious superior. The Master disagreed, saying that it was his use to summon people without his superior’s involvement.16 The use internal to a religious order was a part of the field. Within this field, there were certain situations in which clerical status was relevant and others in which it was not. This is simply the way all personal characteristics were handled within this context-heavy order. A layman could not hold the right to administer the sacraments or to level ecclesiastical censure. He was not the right type of person for that. But, he could hold rights to administer prebends, even rights to tithes, or rights to other “ecclesiastical” things, as when the king held all ecclesiastical properties during an episcopal vacancy. Such things were sorted out through custom, use, and possession.17 The things that we would consider properly ecclesiastical operated within the same peace as did all things.

In the narrative of the “problem of Church and State,” the idea of the “liberty of the Church” figures large. It was the rallying cry, after all, of the Gregorian reformers and other papal ideologues against the imperial power. In St. Louis’s kingdom, however, the idea had much more modest connotations. The liberty of the Church was, in practice, the liberties of certain ecclesiastical persons, and like all liberties they existed within a framework of use and possession that did not clearly section off the spiritual from the secular. The king violated the “liberty of his Church,” claimed the Bishop of Amiens, when he granted certain tax privileges to the townspeople.18

Clerical “immunity,” or the liberty of a cleric to be tried in an ecclesiastical court, is often considered the ultimate example of the “liberty of the Church,” but even it was subject to contextual readings. When a man was murdered in the prison of the Bishop of Chalons-sur-Marne, the king summoned the bishop on account of his negligence. The bishop resisted, saying that since he was a priest and a bishop and since this case touched his person (meaning it was not just about property), he was not held to respond in the king’s court. The king responded that he had to appear not as a bishop but as a baron and a peer of France and that the king was acting against him because of a defect in his administration of lay justice. The judges of Parlement considered the bishop’s arguments for immunity but ultimately ruled against him.19 The Abbot of Compiègne claimed jurisdiction over a certain townsman who had been arrested by the king’s men. The abbot argued that he had tonsured the man, and so he was a cleric. The king inspected the privilege of the abbot through which he claimed the right to tonsure men, and he considered that the man in question had continued to pay taxes to the king as if a layman and ruled that the man was not to be handed over to the abbot.20

The immunities of clerics were real, but they, like all rights and liberties, were applicable in certain contexts; in others, they were not.21 A certain pauper complained to the king concerning Theobald, a cleric. Theobald claimed that he did not have to respond to the complaint because he was a cleric and the issues touched his body; therefore, he should be judged by his ordinary. The pauper responded that the issues at hand pertained to Theobald’s service to the king and so should be judged by the king. Louis agreed, stating that he would judge every issue that pertained to Theobald’s royal service but that all other issues must be dealt with by his ordinary.22 In this differentiated society, context was almost never irrelevant.

The relationship between spiritual jurisdictions and secular jurisdictions was managed and conflicts adjudicated from within the overall paradigm of the peace—of use, possession, custom. For example, in 1258 the bishops of Normandy approached the king with a series of complaints. These complaints overwhelmingly concerned procedural matters in situations where spiritual and temporal jurisdictions overlapped or when bishops had to appear before secular courts, and they covered a great many topics. It was the custom of Normandy for as long as anyone could remember, the bishops argued, that whenever a bishop was summoned to the king’s court, the king’s messenger should be accompanied by four knights. They asked that the custom be restored. Likewise, when a servant of a bishop was cited to the king’s court, it was the immemorial custom that the citation be brought by another servant of the bishop, or at least that he accompany the king’s man. Custom dictated, the bishops informed the king, that investigations concerning patronage should be conducted by four knights and four priests. It was the old custom, the bishops asserted, that when a cleric came before an ecclesiastical court and claimed that a layman had despoiled him of his alms and if the layman denied this, saying that the property was not alms at all but a fief and so the case should be heard in a secular court, the following procedure be followed: the king’s bailiff should conduct an inquisition; if he found that the property was held by the cleric as alms in peace for thirty years, the case was to be remitted to the ecclesiastical court, but otherwise it was to be handled by the secular court. Similarly, if a layman approached the king’s courts and claimed a piece of property from a cleric that the cleric claimed to be alms and so rightfully handled by an ecclesiastical court, the bailiff should conduct an inquisition and send the case to the ecclesiastical court if he found the cleric to speak the truth. Likewise, if a cleric brought a layman before an ecclesiastical court asserting a right to something that he claimed to be alms but that the layman claimed to be his fief, the bailiff ought to conduct an inquisition. If he determined that the cleric did have rightful possession, the case should be heard by the ecclesiastical court, but if he determined that the layman was right, he should remain in peaceful possession of the property. The bishops of Normandy listed several other procedural customs and asked the king to ensure that his men were following them, and the king ordered his men to look into these and to obey all of them that they found to be true.23

In 1265 the king’s men entered a church of the Friars Minor in Tours and captured a thief there. The Archbishop of Tours asserted that the church was devoted to the Divine Cult and so exempt from secular power, and that therefore, according to both written law and use, the church should be given possession of the thief. The king’s men argued that through written law and use in that diocese the king had possession of justice over such malefactors caught in the act, even in churches. The archbishop denied this and said that even if the king could prove use, it would be unlawful use. Having heard these arguments, Parlement ruled that the thief was to be returned to the church. However, the secular officials were to wait outside until he left. He was then to be subject to secular justice.24 Custom, possession, use, time and memory—these things bridged the gaps between all jurisdictions, and sometimes the gap was between ecclesiastical and secular jurisdictions, but these cases were not categorically distinct from others. The prelates’ jurisdiction existed within and not beyond the boundaries of this field of action, and Parlement was competent across the field, even if only to determine the boundaries of its own prerogatives.25

We ought not to be looking for some sort of “constitutional” arrangement between “Church” and “State.” The society operated overwhelmingly in the open, complex space of differentiated practice, and the interaction between the spiritual and temporal happened in this space. Conflicts concerning spiritual rights took place within this space and it was not always clear how temporal rights and powers ought to or were able to respond. When the monks of Saint-Symphorien were continuously dragging laymen into their court for secular issues and excommunicating them, the king ordered that they stop doing so and commanded them to absolve the excommunicated men, unless, of course, their excommunication was on account of a sin against God.26 How Louis would have enforced such an order is not clear. In another situation where a bishop extorted oaths through his power of excommunication, the king declared the oaths themselves null and void.27 When the Abbot of Saint-Vedastus in Arras claimed that the liberty of his convent had been infringed by the count, he evoked both papal and royal charters. The king was concerned that these charters be respected and so he went through them carefully, having the important sections marked and interpreting sections that were unclear.28

In 1260, Louis heard a case brought by a certain Guillaume against the chapter of Orleans. Guillaume claimed that the chapter was selling candles even though he had a royal charter granting him the exclusive right to do so. The chapter did not deny Guillaume’s claim, but they countered that his charges touched the “liberty and immunities” of their church, which had been granted them through papal letters.29 What power would such papal documents have in a royal court? Such questions did not stop Louis from the conviction that they mattered in his decision, that they were a part of the peace that was to be respected and protected. There seems to be ambiguity or confusion here, but such “problems” stem from our modern inability to accept that justice was above the law and was the foundation for the law rather than something defined by the law, an inability that St. Louis did not share.

The line between secular and ecclesiastical justice was sometimes so fluid that we find Louis imposing what appear to be penances. In 1266 the sub-bailiff of Arras and his men committed violence against the “liberty and immunity” of the church of Arras: they hit a servant of the church; they pushed Robert, the chaplain, after he refused them entry to the choir, calling him a “sacerdotem ribaldum” and threatening to disembowel him; they poked another priest, Peter, in the eye after he accused the sub-bailiff of evil; and finally, they beat a servant (the man they were chasing) in the choir. Such violence against clerics was a severe offense that in canon law was reserved to the papacy. Nevertheless, the king ordered his sub-bailiff to make amends through multiple processions to the church.30 For a particularly bad crime, Louis compelled Enguerran de Couci to take the Cross and swear to go to the Holy Land on crusade, an oath that could be annulled only through papal power.31

We looked in some detail at the enquêteurs in Part I, but we are now in an even better position to understand them. They conducted inquests or inquisitions into the uses, possessions, customs, and status of the land and sought to rectify past acts of royal violence. The logic behind their activity was identical to that of Parlement itself, though narrower in focus. We saw in our discussion of the enquêteurs that the people who filled this office overlapped directly with those who served as ecclesiastical inquisitors. This overlap between the ecclesiastical and the secular was even more dramatic in the case of Parlement. Indeed, Gorski’s claim that Church and State had their own “personnel” is mistaken if, as it seems, he means that the people who served one did not serve the other. Rather, both the judges and the investigators that facilitated the functioning of Parlement were as often clerics as laymen. And they were not just “clerics of the king,” or nominally clerical administrators, or some other proxy for the modern bureaucrat. Rather, the consilium—the council—of Louis included important and powerful ecclesiastics: bishops, archbishops, abbots, canons, and masters.32

These men often simultaneously held not only major ecclesiastical office but also special commissions from the pope to act as apostolic judges.33 After his election to the see of Le Puy, Gui Foucois was just such a person, and we will look at this phase in his life in great detail in the next chapter. These churchmen were as concerned as Louis with the maintenance of the peace and conservation of justice. After all, they were as integral to the social order as was any knight or burgher.

In addition to Louis’s consilium, Parlement relied on an untold number of investigators. Parlement’s normal modus operandi was to commission an investigation into all aspects of a conflict’s time and place, and then to use the findings of that investigation to determine the status quo against which it could evaluate the statements of witnesses and charters and so determine what was just in context. These investigations, sometimes called inquests, sometimes inquisitions, were commonly carried out by the local royal officials: bailiffs, seneschals, or provosts. Very often, however, special investigators were commissioned, and these investigators could be either laymen or clerics. Often investigations were carried out by a team that included both. The clerics were sometimes “clerics of the king,”34 but most of the time they held ecclesiastical positions: abbots, priors, masters, deacons, or canons.35 Sometimes they were Mendicants.36 It seems to be the case that Parlement was particularly careful to have ecclesiastics involved in investigations of conflicts that included other ecclesiastics.37 In cases where one party was ecclesiastic and the other lay, the investigations were very often conducted by a lay-ecclesiastic team. Parlement sought to maintain peace in the temporal realm and the clerics most certainly lived and dispensed the sacraments in the temporal realm. Indeed, the whole field of action was as much “the Church” as it was “the kingdom.”

While the above examples probably suffice to demonstrate the mistake of extracting some sort of royal “ecclesiastical policy” out of Joinville’s account of St. Louis’s encounter with a certain group of bishops, an examination of the spectacular case of the inquisition into the Bishop of Toulouse will further demonstrate how the temporal and the spiritual were bound up together in a single “field.” Sometime in 1262 or 1263 Pope Urban IV commissioned Archbishop Maurinus of Narbonne, the Bishop of Maguelone, and the prior of Nérac to inquire into the veracity of charges of simony, fratricide, and general destitution that had been leveled against Raymond, the Bishop of Toulouse.38 Raymond was a Dominican and, as a worker in the business of the peace and the faith, had a long career as a friend of both the Crown and the papacy, and so the charges are surprising.39 Urban, however, had obviously heard tales that disturbed him, and the case almost immediately spun out of control.

The pope had given Bertrand, the provost of the church of Toulouse, who was visiting the pope in person, a very limited commission to order Raymond to appear before the inquisitors if he happened to meet him upon the road as he traveled from the papal curia back to Toulouse.40 He also gave Bertrand a mandate to seize the goods of the church of Toulouse, using ecclesiastical censures with apostolic authority against resisters, in order to preserve them for the church of Toulouse from any disruptions that might occur on account of the inquisition.41 Bertrand returned to Toulouse without coming across Raymond on the road. After a legally suspect summons of Raymond to appear before the inquisitors, and knowing that Raymond planned to travel north, Bertrand read his papal mandates before a local council (with Raymond in attendance).

This public display disturbed Raymond and he promptly left the council, intending to travel to France (meaning, north).42 He was convinced that Bertrand’s commissions were far too narrow to allow for this display of apostolic power.43 Bertrand was apparently enraged at Raymond’s disregard for his supposed apostolic authority and so, under the pretext of the authority granted him by Urban to confiscate the goods of the bishopric, took a multitude of armed men, some of whom were of the Archbishop of Narbonne’s household, and attacked Raymond and his entourage in the streets of Béziers as he prepared to leave. Bertrand stole the bishop’s horses and all the money, vases of silver, and everything else he carried, with which he had intended to pay for his trip and as gifts for St. Louis.

In response, the king’s seneschal in the region and many other officials of the municipal government (who, as Urban would later put it, “seeing such rapine in the streets, and not wanting the security of the royal roads so weakened”) restored the goods by force to Raymond, who started his journey north. Using the faculties conceded him in his mandate, Bertrand excommunicated the seneschal and all the officials in question and placed the city of Béziers under interdict.44 He then wrote letters to Urban, telling him that he had been attacked in the course of fulfilling his mandate, informing him of the resultant censures and asking for apostolic letters concerning the enforcement of the sentences.45 Urban therefore sent letters to the Bishop of Elne and the archdeacon of Narbonne ordering them to announce and enforce the sentences,46 and they promptly started promulgating further censures against citizens of Béziers.47 Bertrand, no doubt feeling empowered by the papal letters, expanded his operation to include the confiscation of the goods and demolition of the fixed property of not only the bishop but also the clerics and laity who supported him.48

While Raymond was in France he sent two procurators to explain himself to the three inquisitors. The procurators presented several “exceptions” against the procedures that had been followed thus far as explanation for Raymond’s absence. The inquisitors were not interested in the procurators’ arguments and would not even provide them with copies of their apostolic mandates, as was clearly required in canon law.49 The procurators, therefore, submitted an appeal to the Holy See.50 The inquisitors, claiming themselves justified on account of their mandates, disregarded the appeal as illegitimate, declared Raymond contumaciously absent, informed Urban of the excommunication but not the appeal, and began the investigation late in 1263.

Meanwhile, Raymond met with St. Louis’s brother Alphonse, the Count of Poitiers and Toulouse. He told Alphonse of the abuse he had suffered at the hands of Bertrand and the men of the Archbishop of Narbonne and asked for help. Alphonse wrote to his brother, St. Louis, expressing outrage at the assault on such a friend to the Crown and asking him for permission to do something about the situation.51 St. Louis wrote to Pope Urban.52 Raymond traveled back to Toulouse and became aware that the inquisitors had ignored the arguments and appeal of his procurators. Raymond, therefore, set out personally for the papal curia.53

The inquisitors’ investigation, meanwhile, ran into serious problems. Many clerics of the church of Toulouse, including the chancellor, as well as notable men of the city, refused to testify. They argued that with the papal appeal of Raymond pending, the inquisitors had no jurisdiction and could not compel their appearances. The inquisitors attempted to compel them to testify by promulgating sentences of excommunication, suspension, and interdict, but to no effect. They then wrote to Urban explaining that these officials of the church of Toulouse were both refusing to testify themselves and, through threats, flattery, money, or other means, coercing others into not testifying. The pope, therefore, sent the inquisitors letters extending their faculties of censure to include any of these witnesses, mandating that if the officials and witnesses remained contumaciously in their state of excommunication, the inquisitors might deprive them of their offices, dignities, and benefices, finally adding that if they still refused, these offices, dignities, and benefices might be given to other candidates. The inquisitors made use of these faculties and promulgated censures and privations and assigned the offices to new clerics.54

These same officials of the church of Toulouse refused to provide the inquisitors with goods and necessities from the bishopric, on the basis of the same appeal. When informed, Urban, in January of 1264, wrote to the seneschal of Alphonse, to the consuls of Toulouse, and to Alphonse himself, mandating that they become involved.55 He also wrote to the inquisitors, praising them for the industry and solicitude they had displayed in the inquisition, giving them copies of the letters he had sent to the secular powers, and extending them the faculty of compelling the secular powers to comply.56 The Archbishop of Narbonne promptly had the letters copied and circulated to make the apostolic mandate generally known.57 He also wrote to Alphonse, insisting that he order his men to comply with the apostolic mandate.58

At the time of Urban’s letters to the secular powers in January 1264, he had clearly heard nothing of the appeal of Raymond, he had not received the letters from St. Louis or Alphonse, and he had apparently not heard from any of the many people who had been censured by the inquisition. Indeed, his sole source of information seems to have been the inquisitors and Bertrand. In his letter to Alphonse, he wrote that Raymond was absent from Toulouse against apostolic mandate and “as if conscious of his guilt,” and that because of his contumacy and the obstructionism of his officials the inquisition had promulgated excommunications against them. They remained, he added, in this state, “a danger to their souls,” and he mandated that Alphonse, in virtue of the obedience he had always shown the Holy See, order his seneschal and bailiffs to support the inquisition and force Raymond’s men to relinquish the bishopric’s goods.59 Urban’s focus on the contumacy of Raymond and his men is echoed in a letter by Maurinus (Archbishop of Narbonne and chief inquisitor) to Alphonse. The archbishop argued that “for the salvation of their souls” Alphonse must act against Raymond’s men, who remained in their state of excommunication “in contempt for God.”60

It is at this point that we find ourselves observing a similar situation to that related by Joinville: certain ecclesiastical persons, in this case including the pope himself, demanded that the secular power act against excommunicates. And Alphonse’s response sheds light on St. Louis’s response to the bishops in Joinville’s chronicle because it demonstrates the complexities with which the secular power had to contend and its method of exercising its power. By the time Alphonse had received the letters of Urban and of the Archbishop of Narbonne sometime in March 1264,61 he had already met with Raymond and had heard his side of the story. He was aware of Raymond’s appeal and that he was at that very moment in route to the papal curia. He knew that the king had written to the pope and that the letter had likely not yet arrived. Alphonse knew that the inquisitors were likely acting outside their mandate and he knew of the violence of Bertrand. He was, therefore, fully aware of how much more he knew about the situation than did the pope himself. Alphonse instructed his seneschal, Peter de Landreville, to seek the counsel of wise men and to proceed cautiously in fulfilling the papal mandate, giving Raymond’s men an opportunity to demonstrate that they were in the right.62 In short, he ordered Peter to hold an inquest into the justice of the excommunications that he was being called on to enforce. There was an obvious conflict going on—the peace was in tatters: there had been outright violence in the streets and there had been excommunications thrown left and right. Alphonse had to act—this much was clear—but against whom?

Peter, Alphonse’s seneschal, brought Raymond’s men before him so that he might hear their side. They argued that the pope’s letters clearly displayed a lack of knowledge of what was going on. It was apparent, they asserted, that the pope did not know about the appeal or Raymond’s trip to the papal curia. Given this situation, Raymond’s men contended, Peter ought to wait and allow the pope himself to determine if the censures were valid and just. The chancellor of the church of Toulouse added to these arguments a threat: if Peter moved against Raymond’s properties or those of his church, he would be promptly excommunicated. This left Peter in a tricky spot. Since the inquisitors had already promised to excommunicate him if he failed to enforce the papal mandate, he faced ecclesiastical censure regardless of his ruling. Nevertheless, he looked at the merits of the arguments laid before him and considered the fact that Raymond was currently at the papal curia. This convinced him that any action of the secular arm was premature: the context was simply not yet clear. It was not clear that Raymond was contumacious in his excommunication, and the secular power had no interest whatsoever in becoming a pawn in someone else’s power struggle. Realizing that he and his men were about to be excommunicated, Peter wrote to Alphonse and submitted a preemptive appeal to the pope.63 After being informed of Peter’s inquest and his decision, the inquisitors promptly promulgated sentences of excommunication against him and the officials of the city of Toulouse.64

Things in Toulouse went from bad to worse. After Raymond’s flight north Bertrand had terrorized his supporters, confiscating their goods and occupying their lands and castles. After Raymond left for the papal curia, Bertrand became even more violent. As the pope would later recount, Bertrand attacked a certain castle and church of the bishop’s with many armed men, burning down the buildings, killing the people inside, and putting “untold” men to the sword.65 After the inquisitors excommunicated Alphonse’s seneschal and the officials of the city of Toulouse, they ran into problems themselves. According to Maurinus, the inquisitors were patiently conducting the business of the inquisition in the cloister of Saint-Étienne in Toulouse when the chancellor of Toulouse, whom they had previously excommunicated and who called himself a relative of the count, arrived with a multitude of armed men. In the entranceway of the cloister they made a great clamor, shouting, “To death, to death, to blood, let them not escape!” The archbishop’s household fought them off, but the band came across the archbishop’s shield-bearer, who was returning from watering the horses. In the public street, they demanded the horses, and when he refused, they mortally wounded him. They then held the inquisitors in a sort of siege in which scarcely anyone could leave the building, even to procure provisions. Finally, the inquisitors managed to flee Toulouse. The archbishop wrote to Alphonse demanding that something be done about this outrage perpetuated against them, or rather, against the “Supreme Pontiff and the Roman Church.”66

Alphonse waited. By mid-March, Urban had begun to hear news of what was happening in Toulouse and to try to get control of the situation. His first bit of reliable information seems to have come from St. Louis’s letter regarding the assault on Raymond in Béziers, which had finally arrived, and he responded by revoking Bertrand’s mandate to confiscate the goods of the bishopric.67 By May, however, Urban had been made aware of the severity of the situation: Raymond had arrived at the curia, the pope had received Peter de Landrevilla’s letters and appeal, and he had heard “innumerable shouts” concerning the cruelty and disorder of Bertrand.68 Urban quickly moved to correct the situation.

He absolved Raymond, ad cautelam,69 of all the sentences that had been promulgated against him because it was unseemly that someone so censured might come before the pope. He received an oath from Raymond that should his appeal fail he would obey all the rulings of the inquisition and provide it material support, and so wrote to the inquisitors telling them to stop the public denunciation of Raymond.70 In order to make sure that word got out that Raymond was absolved, Urban wrote to the Bishop of Béziers and the archdeacon of Carcassonne mandating that they announce the absolutions, another common practice.71

Urban wrote to Bertrand, revealing that he had become aware of the full extent of his actions, including the incident in Béziers and the context for the many censures Bertrand had promulgated. Urban expressed dismay at the great scandal Bertrand had caused, which had reached all the way to the king and to the papal curia, and the pope reprimanded him for misleading him into issuing letters to the Bishop of Elne and archdeacon of Narbonne mandating that they enforce the sentences. He had made it clear to Bertrand that the commission was to be pursued without hatred and rancor, but rather with the zeal of charity, but it was apparent that he had done the opposite.72 Urban, therefore, ordered Bertrand to desist from all confiscations, to make full restitution of all property, and to absolve everyone he had censured within eight days.73 In order to make sure this happened, Urban wrote to Alphonse, his seneschal in Toulouse, and the seneschal of St. Louis in Béziers mandating that they protect the property of Raymond and his allies.74 He also wrote to the Bishop of Béziers and the archdeacon of Carcassonne mandating that they compel Bertrand with ecclesiastical censure if he failed to obey the apostolic mandate.75 They were also to investigate all the censures that had been promulgated and revoke the unjust.76 While the appeal of Raymond against his excommunication for contumacy was being pressed at the curia on October 2, 1264, Urban died. One year later his successor Clement IV (Gui Foucois) promulgated his decision in favor of the appeal.77

In this conflict, the pope had called out the secular power first for one side and then for the opposite side. We can see here again a parallel with the Joinville account in which Louis offered the example of the Count of Brittany, who had endured an unjust excommunication for years before finally being absolved by the papacy. The secular power’s resistance to enforce certain excommunications, therefore, had nothing whatsoever to do with resisting ecclesiastical power or of asserting the royal agenda in the face of a rival hierarchy. Rather, contumacious excommunicates, far from being something the Crown could ignore, were a direct threat to right order as Louis understood it.78 Rather than resisting ecclesiastical power in the abstract, when the secular power refused to act against certain excommunicates, it was resisting injustice in a particular context. The papacy itself railed against unjust excommunications and made eliminating them a centerpiece of its seemingly perpetual attempts at clerical reform.

Lateran IV had taken great care to legislate against such excommunications, especially those promulgated on account of avarice, and to put procedures in place for appeal against such censures and for the punishment of ecclesiastical persons who promulgated them.79 These concerns were reiterated at Lyons I and through an untold number of papal letters.80 When St. Louis and Alphonse looked into the excommunications of Raymond and his men, they were, in fact, making sure that the pope’s own interests as well as their own were being pursued and that his authority was not being usurped in a local power struggle. They were looking into the context of a particular deployment of rights—in this case, ecclesiastical rights of the highest kind. They were determining the who, what, where, and when of the violence that had shattered the peace. This was simply necessary, both practically and from within their understanding of social order.

The fact that ecclesiastical rights and spiritual power did not descend from Louis, the fact that they found their source through the clerical side of society, was not a threat to Louis’s self-understanding: as we have seen, nearly all rights found their source and so legitimacy outside of royal power. Indeed, the spiritual power and ecclesiastical rights were integral to a society that lacked sovereignty, within which they held their place, defended by the king and intermixed with secular rights and powers. While the particulars of the politics in Toulouse are unclear, it is clearly the case that this conflict was between two conglomerations of lay and ecclesiastical persons. Excommunications flowed into armed conflict without seam and it was violence in the street that had first involved the secular power. In this conflict, who was “the Church” that the narrative of “Church and State” would see the secular power as “obeying,” “resisting,” or “in alliance with”? There were certainly a large number of ecclesiastical rights being exploited and a large quantity of spiritual power being wielded, or at least claimed, but “the Church” as an actor is extremely difficult to locate. Indeed, if we were to grant that St. Louis had some sort of an “ecclesiastical policy,” are we to see it as aimed at the Bishop of Toulouse, the Archbishop of Narbonne, or the papacy itself? Joinville’s account does not show us the limits of St. Louis’s support of the Church any more than the king’s refusal to support the violence of some ambitious lord shows us the limit of his support of the secular power. The whole paradigm is flawed because it rests on a notion of sovereignty.

St. Louis was concerned with peace and justice in a social space that was characterized by an assumption in favor of these and so devoid of sovereignty. These concerns cut across clerical-lay lines. When the Dominican Vincent of Beauvais, writing to Louis on kingship, asserted that all the king’s actions must be rooted in divine law and based on the Sacred Writings,81 he was looking to the exact same source of legitimacy as Gratian did for canon law in his Decretum. Indeed, the Decretum and the glosses that grew up around it treated ecclesiastical and secular enactments as fundamentally of the same kind: human law rooted in divine law. They were rooted in the peace and subject to the same use, custom, and statute considerations discussed at length above. According to the Ordinary Gloss to the Decretum, the use of the people could abrogate even papal pronouncements without the pope even being aware that his “law” was being abolished through peaceful practice. This was so because when it came to law, the pope was just like a prince.82 Indeed, the world was governed by two swords, but both of these swords came from God and both of them were wielded in defending and building his most peaceful “city.” The peace, rooted in divine law, simply included the spiritual and the temporal. In this life, the spiritual subsisted within the temporal and the temporal was elevated by the spiritual. It was the spiritual that made the kingdom Christian and it was the temporal that made it a kingdom. It is not that they cooperated in some sort of “Gelasian” division of spheres—you have your space and I have mine. Rather, they formed a unity that was, simply, the Church.

As Vincent of Beauvais wrote, “The whole Church is made up of two orders, clergy and laity, as if two sides of one body.”83 The baptized laity and the sword they wielded was as much the Church as the ordained clergy and the sword they wielded. Both were rooted in a sacramental world: it was only through baptism that one could wield the Church’s material sword and it was only through ordination that one could wield her spiritual sword.84 There was no conflict here. Conflicts, rather, could arise anywhere in the field of action, anywhere in the “city.” The fabric of the peace could be torn anywhere, by clerics as easily as by laymen, by the misappropriation of temporal power as easily as that of spiritual power. Louis sought to maintain the peace, and in this, he was engaged in the same project, the same business, as the faithful clergy, especially the papacy. As we will see in the next chapter, the pursuit of this same business led, over time, to the growth of a network of friends, a network of men who deployed their differentiated power in pursuit of the same ends, a network of consilium et auxilium, “counsel and aid,” that included both secular and spiritual power and, ultimately, united the royal and apostolic courts.
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[image: image]CHAPTER NINE

COUNSEL AND AID

Even granted the ordinary miseries and mistakes, of which all human relationship is full, there is no greater consolation than the unfeigned loyalty and mutual love of good men who are true friends.

—St. Augustine, City of God 19.8

THE PREVIOUS CHAPTERS described a society that lacked centralized organization and control, not just technologically, but conceptually. It was a differentiated space in which every actor and every interaction had its own “legitimacy” that emerged from the bottom up and that participated in an overarching legitimacy that was nothing less than the justice of God himself, a justice that was manifested in peace. It would seem that large-scale initiatives would be, therefore, impossible without disrupting this order—that is to say, without violence. The king judged and maintained this order, but he was not able to manipulate it, bend it, redirect it, or appropriate its resources in the manner of the modern State. Rights, as we have seen, were defused throughout society. The king could not “control” them. However, it does not follow from this that large-scale action was impossible. Large-scale action had to be achieved not through the appropriation of resources and power to the center, in the fashion of the State, but through the coordination of the differentiated resources and power of various actors. The king could not himself control the resources of the kingdom, but what if he could get the men who did control them, within their differentiated spaces, to join him in an initiative? What if he could bind them to him in a pact of loyalty, even friendship? Indeed, what if he could build a network of friends aimed at a certain initiative or a certain vision of right order? Such friendships could not be forced or administered or organized through a bureaucracy, but they could certainly be managed through a code of right behavior, a code that had its own enforcement mechanisms that lay outside what we would consider the realm of the State, but that rather participated in that same divine justice that was the source of the society’s very cohesion, its peace. Such a network of friends would have no place for our concepts of Church and State, for there is no reason why a bishop should not be friends with a local knight or with the king himself. Such a network would operate within the differentiated space of uses, possessions, rights, and obligations discussed above, within which both spiritual and temporal power functioned, rather than over and against it.

When we approach the sources without the categories of Church and State obscuring our view, such networks become visible. We can see that social power was wielded not through controlling “proto-absolutist” institutions such as “the Church” or “the State,” but through building networks of cooperation, of loyalty, of debt, of favor, and of friendship. In short, such networks of relationships would be based on the ubiquitous consilium et auxilium—“counsel and aid”—of the sources, networks that cut across any lines we might be tempted to draw in order to construct “Church” and “State.” It is these networks—made up as much of bishops as of lords, of friars as of burghers, and of canons as of knights—that we ought to recognize as being in conflict or in cooperation with each other. They interacted with each other within a shared sacramental social reality within which they upheld “orthodoxies” presenting a coherent understanding of social order and deployed what power they controlled in a manner congruent with this order.

In the historiography, one most often comes across consilium et auxilium within a narrowly feudal context. As a part of historians’ construction of feudalism, consilium et auxilium has taken on a legal and contractual character describing what a vassal owed his lord.1 In the transition from feudalism to the State, historians often see consilium transitioning from a duty owed by the vassal to a right demanded by the vassal, resulting in the emergence of representative government. Auxilium, as it is said, became synonymous with military aid, which, with the growth of centralized administration and the commercialization of wealth, was substituted for monetary payments, and so taxation emerged.2 This feudal-State understanding of consilium et auxilium, however, fails to comprehend the importance of the concept because it forces it into the contractual and absolutist constructs that underwrite modern political theory.

Because of this prejudice in favor of the State, consilium et auxilium is treated almost exclusively as a component of the feudal oath. The sin here, though, is one of omission. For, it is certainly the case that the concept was included in oaths sworn by fideles, vassals, from the ninth century on. In the beginning of the eleventh century it was most famously mentioned in Bishop Fulbert of Chartres’s description of the relationship between a fidelis and his lord and the oaths sworn.3 Consilium et auxilium is clearly important for understanding such feudal oaths, but a near exclusive concern for them has obscured the facts that consilium et auxilium was not a creation of feudal law and that it did not primarily exist within feudal, oathbound, and unequal relationships. The swearer of the oath was pledging to behave faithfully toward his lord, to make his lord’s problems his own, and to expend his resources in the service of his lord’s initiatives. He was swearing to behave toward the lord as if a faithful member of his kin, as a true “friend.” But “friendship” was not defined by oaths or by unequal or contractual relationships. Rather, we ought to recognize that the content of the feudal oath was drawn from extralegal norms of proper behavior. Consilium et auxilium, as part of the meaning of friendship, had social significance (both temporally and conceptually) prior to the oaths—that is why the oaths included them.

Nevertheless, even within a feudal context, consilium et auxilium was not simply something owed by vassals to their lords. In a feudal context it was understood as a concept of reciprocity. In 851 the sons of Louis the Pious, Lothair, Charles, and Louis swore to render each other consilium et auxilium, to behave properly toward each other as brothers and with no sense of subordination to one another.4 Fulbert himself stated that the lord ought to return to his fidelis all that that man had sworn to him, otherwise he would be thought a malefidus.5 And the thirteenth-century Ordinary Gloss to the Decretum stated that a lord owed consilium et auxilium to his vassals, seemingly reversing the feudal obligations.6 The point is that rendering consilium et auxilium was part of the content of peaceful, benevolent relationships, with father-son and brother-brother relationships as the exemplars.

Such relationships were sometimes sealed with an oath by one or both parties and sometimes with subordination, but neither oaths nor subordination were intrinsic to them. Rather, an oath added a layer to the relationship and was used within certain types of benevolent relationships that we tend to call “feudal.” Circa 1170, the canonist Johannes Faventinus pointed out that while a vassal who betrayed his lord committed perjury because he had sworn an oath not to do so, a lord who betrayed his vassal did not. Rather, the unfaithful lord was bad: he was a malefidus worthy of moral condemnation. There was a mutual, ethical relationship prior to the vassal’s oath, which makes perfect sense when we consider that the vassal-lord relationship was, in the ideal, an extension of kintype relations to those without blood ties.7

But if we back out of the narrowly “feudal” realm, we find that the concept of consilium et auxilium is extremely common in the documents of the thirteenth century and was used in far more contexts than those surrounding a feudal relationship. To name a few examples: In 1226, the proctors for the church of Lyon argued against the papacy’s plan to reserve a prebend in every church for the use of the pope, stating that “the plan would deprive them of the property, consilium, and, auxilium in performing divine service that canons, their friends, and their servants provide the churches.”8 A 1234 council in Arles exhorted all the bishops gathered to exhibit mutual consilium et auxilium in defense of the peace.9 A 1267 council in the same location decreed excommunication for a cleric who gave consilium, auxilium, or favorem to someone who sought to impede the will of a testator.10 When the apostolic see sent legates, nuncios, or commissioned inquisitors, it routinely exhorted the prelates of the territory to render them consilium et auxilium.11 The popes would exhort the king himself to extend consilium et auxilium to papal legates and nuncios sent on a wide range of missions, from making peace between warring lords, to raising money for a crusade, to collecting debts owed to the papacy by merchants.12 In 1235 a group of northern French bishops petitioned the king for consilium et auxilium against “the excesses of the citizens of Rheims.”13 Suffragans swore to grant consilium et auxilium to their archbishops.14 St. Thomas Aquinas defined divination as the attempt to learn the future through the consilium and auxilium of a demon.15

The cumulative effect of the sources’ use of consilium et auxilium is to reveal its content: one rendered consilium et auxilium when he used the resources at his disposal, his liberties, rights, and usages—economic, political, spiritual—in the service of another. People in a relationship of mutual consilium et auxilium had united their purposes and their power toward a common end and shared responsibility for each other’s actions, be they praiseworthy or worthy of condemnation.16 Christian consilium et auxilium was a part of the content of faithfulness and charity, of differentiated friendship, and it was through networks of people so bound together in mutuum auxilium that society was governed, and it was these networks that contended with each other for control.17

Networks of consilium et auxilium were made up of the differentiated individuals of this context-bound society. Such a network could unite these individuals’ disparate rights and obligations, powers and uses, into a single “organism,” not one based on undifferentiated administration or abstract “power” flowing from some sovereign source, but rather on their personal relationships as kin and friends. To grant someone consilium et auxilium was to bind oneself, to obligate oneself, to seek his interest. This is why kings demanded the consilium of their vassals and why vassals were sometimes hesitant to give it, and this is why petitioners to Parlement asked that the king might give his consilium and why Parlement often refused to do so.18

The consilium of the king was a powerful thing. In response to Pope Alexander IV’s pleas for auxilium for the Holy Land, a council was held in 1260 in Bordeaux. The assembled bishops condemned as heretics anyone who entered into a confederation with the Muslims and asserted that auxilium ought to be given to those kingdoms in danger. They continued that since any subsidy ought to be collected from secular persons as well as ecclesiastical persons, they would approve such a collection only through “common consent, and having had the consilium of the lord king,” since they believed “for certain that barons, knights, and other laity cannot be induced to such a subsidy” through their power alone.19

Consilium et auxilium created a partnership that went both ways. In 1257 the Archbishop of Narbonne argued that he wanted to be a “faithful friend” of the king, and so the king should seek his consilium. In fact, the Archbishop asserted, custom required that his consilium be sought before the king’s seneschal acted against a breaker of the peace, granting him an equal place as judge.20 A person’s consilium et auxilium was the social power he could bring to bear, his rights and obligations, and so we can understand why the king sought the “consilium of many prelates and of other good men” before ruling in especially problematic cases.21 When Parlement brokered a peace between the vicecountess of Limoges and a certain Peter, one of her vassals, after he had joined a rebellion against her, Peter had to swear before the king’s “full court and over the Holy Gospels and with the king present, that he will not adhere to the vicecountess’s enemies, nor present to them consilium nor auxilium, and the same vicecountess he will serve faithfully as his lord.”22

The many “confederations” and “pacts” that are mentioned in the sources are often directly associated with consilium, auxilium, or, similarly, favorem. When, in 1258, Parlement looked into whether such a confederation had been newly made in Orleans, it also wanted to know whether the local abbot had given it consilium vel auxilium. He had, and in so doing he had demonstrated his support.23 Such confederations were networks of consilium et auxilium that had been formalized through some sort of oath. Since they wielded real social power, they were a concern for rival power, a concern that we can see expressed over and over again in the sources. The repeated prohibition of such sworn societies points to both how common they were and potentially problematic.24

Networks of consilium et auxilium included relationships of subordination—both “feudal” (based on oaths and fiefs) and “sacramental” or “jurisdictional” (based on ordination and appointments to benefices)—but they also cut across these hierarchies and encompassed them. These networks were capable of organizing and deploying immense material and social resources, but they most certainly were not States wielding some sort of overwhelming violence. Rather, they operated within the peace, through it, through the rights and obligations that sustained it. Indeed, counsel and aid tapped into the divine justice that was the foundation for the peace, and because of this, networks of counsel and aid had “ideological” or “theological” content.

To give counsel and aid to one’s neighbor was a universal precept of Christianity, something that was owed by all to all. To give service to another Christian was simply the right thing to do. As the canonist Huguccio pointed out, this would seem to render an oath of fidelity redundant. It did not, however, because the power of the oath, he argued, lay in its specific nature: to break a specific promise is more sinful than a general one.25 So, the feudal oath was a specifically codified example of the general promise demanded of all Christians. Nevertheless, the general promise, the universal relationship among Christians, was morally binding. The common end toward which this universal network of consilium et auxilium was directed was salvation itself, and so Christians were bound to provide it to each other only in the service of this objective. Specific relationships within the universal were, therefore, subject to the same qualification. Huguccio, for example, explained that a vassal was not bound by his oath if fulfilling it forced him to sin, and he was not required to fight for his lord in an unjust war.26

Fundamentally, the rendering of counsel and aid was not a matter of relative rights but was a matter of moral obligation. What this means is that networks of consilium et auxilium had intrinsic to them “orthodoxies,” common moral understandings in the service of which they functioned; if they lacked this they would break up, with members refusing to deploy their resources in the service of an “immoral” or “unjust” objective. It was divine justice, after all, that underwrote whatever legitimacy one could claim in this society. To knowingly act with injustice was to surrender one’s legitimacy. And so, rendering consilium et auxilium to the right people in the right circumstances was a part of what it meant to be orthodox, and doing so to the wrong people in the wrong circumstances was a part of what it meant to be heretical, or at least sinful. For example, to go on crusade was to give Christ auxilium worthy of the full indulgence.27 In the 1260s, if one rendered consilium et auxilium to crusade preachers one could share in this indulgence, but, if one gave consilium, auxilium, or favorem to the Saracens, he suffered excommunication.28 The whole city of Genoa was excommunicated for giving “consilium, auxilium, vel favorem” to Michael Palaeologus, the schismatic emperor of the Greeks.29 To refuse consilium et auxilium to the orthodox or to give it to the heretical or excommunicated was to place oneself outside the society of the faithful: it was grounds for excommunication.30 And excommunication, as we saw in Part I, was conceptually and legally united with felony and rebellion.

The Church herself, the society of the baptized, was in the ideal a single network of consilium et auxilium within which smaller networks functioned. These networks often jostled for position, pushing and pulling each other. They bled into each other; they merged, reformed, or broke up. They could be concentric, overlapping, or completely separated from each other. They entered into conflict and made peace. As they did so, there was always a moral and spiritual component: it was one’s duty to give counsel and aid to the just and the orthodox, and so it was hard to see how a rival, to whom one did not give counsel and aid, was not sinful and violent, perhaps heretical. A good Christian was forbidden to align with such people. Other networks that one was not in conflict with were perhaps legitimate, but they were oriented toward a different objective, or perhaps two networks simply lacked the personal relationships that would bring them together as one. The fact that two persons were not friends did not mean that they could not become friends, and it certainly did not mean that they were enemies. Where were the lines to be drawn between networks that fell within the larger network that was the Church and those that spilled over her borders? People argued and maneuvered about this, and through this dynamism the boundaries of practical justice, of moral action, of peace, of sin, of orthodoxy, and of the Church itself were negotiated and staked out.

With this dynamic in mind, we can understand even more fully Joinville’s account of St. Louis’s encounter with the Bishop of Auxerre that was treated in the previous chapter. The bishop approached Louis with the complaint that no one feared excommunication and that because of this Christendom itself was falling to pieces. He therefore asked Louis to use force against contumacious excommunicates. Louis responded that he would not do so without first investigating the justice of the censures, stating: “For if I did so, I should be flying in the face of God and justice.”31 We already saw how the false dichotomy between Church and State has led many historians to incorrectly perceive here some clash between parallel State-like institutions over some form of sovereignty. Within this reading, difference, in this case different institutional hierarchies, necessitates a conflict that can be ultimately overcome only when the difference itself is eliminated and undifferentiated relationships based on abstract categories are established. As long as real difference persists, peace is achievable only through some sort of subordination. This is a reading that emerges from a deist conception of the universe and is profoundly modern. In a Trinitarian cosmos, however, difference does not necessitate such conflict. Rather, differences can coexist and cooperate through friendship, through mutual giving and trust, and through a shared vision of divine justice.32 This is what consilium et auxilium is all about.

It is the lack of this friendship that is apparent in Joinville’s account. From the beginning he presents the bishops as up to no good, as trying to pull one over on the king, and the monarch as too wise to fall for their ploy: Louis answers the bishops well, arguing that justice is the ultimate law, a law that, the king is quick to point out, the papacy also enforces. The conflict that we see in Joinville, therefore, is not about whether the bishops or the king calls the shots; the conflict is about rival conceptions of justice. Each believed that the other was acting unjustly, and each argued that to go along with the other would be a violation of the cognizance of their offices, which were ultimately to do right “in the face of God and justice.” This was a negotiation between networks of consilium et auxilium.

If, however, bishops and king could agree on the content of justice and treat each other as friends, if they gave each other consilium et auxilium, the conflict could fade away without any subordination, without any declaration of independence or self-sufficiency of one power in the face of the other, and without the elimination of their differentiation: they could become one circle of friends. In the Christian ideal, there would be only one network of consilium et auxilium and so universal but differentiated peace: as the cardinal legate Ottoboni wrote, “in His eternal consilio God dissipates the concilia of men.”33

What we see in the Joinville account is a reality that is visible throughout the sources: elements of the episcopate, along with the noble families from which they came, were often outside the king’s more intimate network of consilium et auxilium. Barons and bishops often opposed the king and his episcopal friends. We have already seen this in connection with the Mendicant Conflict and spectacularly in the case of the inquisition against Raymond, Bishop of Toulouse, and the account of Joinville should be read within this broader context. Louis’s conflict with these bishops concerning the enforcement of their excommunications was not a Church-State issue. It was more an issue of conceptions of order coming into conflict with one another, conceptions of order organized in certain networks of consilium et auxilium that were made up as much by churchmen as by laymen.

The Joinville account, furthermore, is an example of such a conflict that remained within the bounds of orthodoxy as each side understood it. They were accusing each other of sin, no doubt, but heresy did not come up. The participants in such conflicts, though, if they were escalated, would find themselves before too long compelled to see heresy in their opponents, to interpret the boundaries of the Church and so of legitimacy as excluding their rival. This was what happened in the Mendicant Conflict. Representing the secular masters, William of Saint-Amour accused the friars of being false apostles and heretics, and St. Thomas, for his part, returned the charge.34 When this happened, violence, even war, was called for—it became the right thing to do.

The ultimate example is the Albigensian Crusade. Through the negotium pacis et fidei, the business of the peace and the faith, the Roman Church and the Crown sought to dismantle an entire heretical world of consilium et auxilium and replace it with their network and their orthodox understanding of right order. Pope Innocent III had demanded that all the barons and consuls and other Christians of the region give consilium et auxilium to Simon de Montfort, the leader of the first expedition, in his business of the peace and the faith against “those who attack the Catholic faith and disturb the peace.”35 The oaths that were sworn in 1214 by the capitulating southern nobles focus on consilium, auxilium, and favorem. The lords would stop giving them to marauders and heretics and start giving them to the Roman Church and her allies.36 When Raymond VII of Toulouse was excommunicated in 1226, so too were all those who gave him auxilium et consilium.37 When Louis VIII finally entered the fight in 1226, it was only after having “taken consilium” with the great barons, and so directing the collective resources of a large network to the war.38 At the end of the war in 1229, the Peace of Paris sought not only to dissolve the network that had opposed the crusade, but to integrate Raymond VII into the victorious network of Louis IX and the Roman Church.39 Likewise, the canons of the Council of Toulouse display the dismantling of one network and the extension of another, focused on the practices of orthodoxy: anyone who gave consilium or auxilium to heretics or breakers of the peace would be considered as such themselves; everyone was expected to give consilium et auxilium to those opposed to such enemies of the peace and the faith; new sworn associations were forbidden.40

Even after the war, the negotium, the business, continued: the destruction of such a network and the extension of another of this scale was a long-term project. In 1246 a council at Béziers excommunicated those who gave consilium or favorem to heretics.41 The business of the peace and the faith was the business of orthodoxy in both its secular and spiritual manifestations. The extension of this orthodox network was an ongoing project. For example, a synod at Marseilles in 1263 decreed that since the sin of heresy had been extirpated from the diocese, it was time to turn to the sin of not paying the tithe. Therefore, anyone who failed to pay the tithe, along with anyone who gave them consilium, auxilium, or favorem, was excommunicated. If they still refused to pay, they and their supporters were to be condemned as heretics.42

Within this reading of the social dynamic, the power of the “Church” was not a threat to the power of the “State.” Rather, certain conglomerations of spiritual and secular powers were threats to certain other conglomerations of spiritual and secular powers. Peace, then, came not from the destruction or usurpation of the power of a rival institution, but in the spread of one network of consilium et auxilium to encompass more and more of the social field. Once we understand this, we are in a position to see how unhelpful it is to talk about things like an “alliance between Crown and altar,” or the “problem of Church and State.” Rather, we ought to talk about things like the business of the peace and the faith and its opponents. As we shall see later, this dynamic is found explicitly and repeatedly in the fight against Manfred in Italy, in the baronial rebellion in England, and in many other conflicts, large and small. Feudal and canonical hierarchies were subsumed into this larger dynamic, and the historical data of conflicts that have traditionally been read as battles between Church and State fit better into these categories than those of modern politics.

The mission of Gui Foucois and his fellow enquêteurs in the late 1250s, which was discussed in Part I, was essentially to bring peace to the lands of the South through extending the king’s network of consilium et auxilium to include more and more people, to integrate the peace of the South with the peace of the Crown. This meant not only doing justice (righting wrongs) but also negotiating the settlements of long-standing disputes between the Crown and local powers, especially among the episcopate. For example, Gui negotiated a settlement between the king and the Bishop of Maguelonne concerning royal jurisdiction in the city of Montpellier and accepted the bishop’s oath to the king in 1257.43 But it is in Gui’s promotion to the episcopal see of Le Puy in 1257 that we can see most clearly how the royal peace was extended. This peace was extended not so much through the construction of jurisdictional or institutional mechanisms of top-down control as through the extension of the king’s network of friends and the propagation of the orthodoxy and the negotium within which this network of friends understood itself. Legal instruments and claims to rights were important, but they were not the primary manner in which the kingdom was constructed. The law came into play only when the peace failed; where peace succeeded, positive law faded away. They were not building a State.

There had been a long-running conflict between Louis and the bishops and chapter of Le Puy regarding the king’s regalia rights during a vacancy. This conflict had become especially acute because the see had been vacant between 1251 and 1255.44 The chapter of Le Puy clearly wanted to reach a settlement with the king, and so when their bishop died in May of 1257, they unanimously elected Gui Foucois, who had only just taken Holy Orders after the death of his wife. This was a bold move on the chapter’s part, for Gui was a “cleric of the king.”45 This election should be seen as a bid on the part of the chapter to enter into Louis’s network, to switch from opposition to cooperation with royal power.46 The manner in which the church of Le Puy was integrated into this network shows the negotiations between the various actors that constituted it and through whom it was directed.

Gui did not accept the chapter’s election at first. Rather, he put the matter into the hands of the famous Hugh of Saint-Cher, cardinal priest of Saint Sabina.47 Hugh was the first Dominican cardinal and had been granted direct control over the entire Dominican order by the papacy. He was also French and had been a master at the University of Paris.48 Hugh was solidly in the papal-royal network at the highest level. He was not only institutionally powerful; he was also someone whom Gui could trust to understand the power dynamics in play and to work toward an outcome beneficial to the various interests involved. Also, the church of Le Puy pertained directly to the Roman See, so any election had to be confirmed by the pope. Hugh had the position in Rome to ensure that this happened if the election was deemed beneficial.

The nuncios of the chapter and Hugh brought the matter before Pope Alexander IV, who agreed to confirm the election but left the ultimate decision in the hands of Gui, which in effect left the matter in the hands of the king.49 With the papal side squared away, the chapter turned to Louis, asking him to direct Gui to accept the election and to invest him with the regalia.50 This the king did, and Gui, too sick to travel to Rome, was consecrated by the Bishop of Nîmes sometime in the winter of 1257–1258, but only after swearing an oath of fidelity to the pope and the Roman Church.51 Gui’s election to the See of Le Puy was therefore not decided upon or dictated by the papacy, by the king, by the chapter, or by Gui himself. Rather, the whole “network” was consulted, and through a sequence of petition, agreement, and then deference, Gui was put in place and Le Puy was integrated into the “peace” of the network. Gui became the Bishop of Le Puy, and with its interests now his own, he swore an oath of fidelity to the Roman Church and remained a cleric of the king.

As the Bishop of Le Puy, Gui split his time between his see and the king’s Parlement, where he acted as one of his most important counselors.52 The pre-existing legal conflict concerning the rights of the see of Le Puy and those of the king were, through Gui’s elevation, brought into the personal relationship between the king and his enquêteur and legal advisor. In the Parlement of Pentecost 1258, two cases involving Le Puy were presented. The first had to do with the bishop’s jurisdiction in the city. Gui claimed it was complete, merum imperium, but a faction within the city disputed this. The Parlement ordered an inquiry into the case, the outcome of which is unknown.53 The second case concerned the king’s rights to regalia in the bishopric. The Parlement determined his rights to be very limited: during a vacancy he had the rights to the bishop’s revenues and justice in the city itself. He controlled nothing outside the city, nor did he control the prebends of the chapter, and the chapter did not have to announce the death of their bishop to him, nor did they have to seek his permission to elect a successor.54 The king issued a public instrument announcing this ruling, and Gui himself delivered it to the chapter of Le Puy, who responded with a letter to the king accepting the ruling entirely and declaring peace between the Church and the king.55

Legal conflict between Le Puy and the Crown came to a quick conclusion with its integration, through Gui, into the Crown’s network of consilium et auxilium. The Crown was willing to relinquish claims to legal rights to friends, and we can see how mistaken Gerard Campbell is when he writes of this case that an attempt of the monarchy “to penetrate the province of Bourges was rebuffed.”56 Legal or jurisdictional rights to regalia are hardly the whole story and are certainly not the sole measure of the extent of royal “government.” The king may have had fewer “rights” in Le Puy, but this did not mean that he had less control. And so, we can understand why, shortly after the conclusion of the Le Puy case, the provost of Brivadois offered to Gui and his successors a prebend in the chapter with plenitudine juris canonici, thus pulling Le Puy and Brivadois together.57 This is the way peace was made and the way real “government” happened.

What is more, this extension of the network was the immediate context for Louis’s “ordinance” directed to the faithful of Le Puy concerning the supposed outlawing of private war that was discussed above.58 Rather than some sort of universal statute extending the sovereignty of the Crown, what we are seeing is that with the integration of the diocese of Le Puy into the network of the king, the bishop’s rights to justice were now backed by the power of the king. The king’s resources and the bishop’s resources were now united in a single initiative: the business of the peace and the faith. The king’s officer was committed to work with Gui to act against factores pacis—enemies as much to the Church as the Crown, enemies to the negotium and to the social order it sought to build. This ordinance—a letter, really—ought to be read as a part of the process through which the church of Le Puy was integrated into the king’s network of consilium et auxilium. The episcopal power, the necessary ecclesiastical side of the negotium pacis et fidei was, in the person of Gui, held by a man already a part of the network that pushed the negotium forward. The king was ordering that his officer participate fully with Gui in the negotium. The concept of modern sovereignty has no place in this story.

As Bishop of Le Puy and after 1259 as Archbishop of Narbonne, Gui was an important player in the negotiations directing the power of the network of relations that included the king and the papacy.59 In September of 1259 Pope Alexander IV wrote to Gui, then still Bishop of Le Puy. The Archbishop of Narbonne (the archbishop previous to Gui), the pope related, had complained to the papal curia about the king’s men offending the rights and liberties of his church. The pope therefore asked Gui to discuss the issue with the king and encourage him to hear kindly the archbishop’s complaints.60 Also in 1259 a conflict arose between the king and the Archbishop of Arles concerning Beaucaire and the territories of the diocese located in the kingdom as opposed to the empire, territory once held in fief from the church of Arles by the counts of Toulouse. These territories had passed to the king through Simon de Montfort in 1229, and Louis had neither rendered homage to the archbishop nor paid the census the archbishop claimed to be owed. The archbishop demanded recompense for this loss61 and complained to the pope, who commissioned Gui with a special mandate to settle the dispute. The procurator of the archbishop came to Parlement to plead his case, and as both a regular member of Parlement (as the counselor of the king) and a bearer of a papal commission, Gui mediated a compromise settlement acceptable to both parties.62

As a bishop, Gui continued to work as an enquêteur for the king, continued to bear royal commissions and to accept royal mandates. He remained a cleric of the king. A Narbonnaise Hebrew account described Gui as “beloved of the king and appointed in his stead for all affairs of the land, needing to flatter no one nor to fear anyone’s power.”63 In 1260 Louis wrote to Gui, then Archbishop of Narbonne, asking that he finish his investigation into the inheritance of a certain Ramunda de Ventajou, which had been confiscated on account of her father-in-law’s faidimentum. Gui did so and then, with the authority of the king, ordered the seneschal of Carcassonne to enforce the sentence.64 In 1261 Gui was commissioned by the king to hold an inquest into the holdings of Berenger de Puisserguier. He investigated Berenger’s family’s possession of the properties and whether they had lived “in peace with the Church and the lord king” and determined that Berenger held his fiefs illegally, that his father had come to them through violence, through warring against the king in the last rebellion of the Count of Toulouse.65 These cases were right in line with the types of cases Gui had dealt with as an enquêteur and as a member of Louis’s Parlement. As a bishop, however, he was in a position to be entrusted with even more important business for the king, such as negotiating an agreement between King James of Aragon and the Bishop of Maguelonne concerning homage and rights to justice.66 In 1260 Gui was recommended by Louis to serve as an arbitrator in the negotiations surrounding the peace between Louis and Henry III of England. Henry agreed, believing Gui to be “good and trustworthy.”67

Simultaneously with his royal commissions, Gui was commissioned ecclesiastical cases by the papacy. For example, he was sent by Urban IV to hold an inquisition into the Bishop of Cahors, concerning whom the pope had heard the most heinous of charges. The bishop resisted the inquisition, and it dragged on for years to be concluded only by Gui as Pope Clement IV.68 But it would be a mistake to place Gui’s work for the Crown and work of the papacy in sealed off compartments. Rather, they find a unity within the context of the negotium pacis et fidei, and most of the time Gui worked with both papal and royal interests in mind and, more often than not, bearing legal mandates and commissions from both authorities simultaneously.

For example, in 1262, right before he elevated Gui to the cardinalate, Pope Urban IV wrote to Louis IX. He recounted that his predecessor, Alexander IV, had, at the behest of Louis, given a papal commission to Gui some years earlier to arbitrate a peace between the queen and Charles of Anjou, the king’s brother (Charles was at constant odds with the wife and daughters of Ramon Berenguer IV, Count of Provence, concerning their respective claims to the county).69 Gui had long been involved in this conflict, having acted as an arbitrator between Charles and his mother-in-law several years earlier while still a layman.70 But what are of real interest are the reasons Urban gave for Alexander’s commission of Gui. The Roman Church prayed and worked with great zeal that the king’s “most Christian kingdom” might be free from the discord over which the Church wept and might live in the tranquility of peace over which the Church rejoiced. This was especially true because the kings of France had worked so hard to protect the Church and to prosecute those who would attack her. It was in this negotium pacis, Urban recalled, that Gui had been commissioned by Pope Alexander to arbitrate between Charles and his mother-in-law. Urban regretfully informed the king that Gui would no longer be able to work in this endeavor because the pope had called him to the cardinalate, where his efforts could bring the same benefits to the universal Church.71 Peace was as much the Church’s business as was the faith, and the faith as much the Crown’s as the peace—this is the central point of the negotium pacis et fidei—and Gui was a central player in this “business” and in the network that advanced it.

Indeed, the negotium pacis et fidei was the context for Gui’s entire career and this continued seamlessly into his term as a bishop. Before he had been made a cardinal, upon his 1259 translation to Narbonne, Gui had issued a series of statutes for his new jurisdiction. There was nothing profoundly original in the statutes—they read like any number of similar lists promulgated by French bishops of the period. But that is really their interest: he legislated against those who molested religious women; he threatened with suspension any cleric who held a secular office; he threatened with excommunication clerics who violated other priests’ parishes; he ordered priests to warn those who missed Mass for three consecutive Sundays and, if they continued in their negligence, to excommunicate them and to invoke the help of the secular arm; he forbade merchants from doing business on Sundays with threat of censure; and finally, he decreed that if a bailiff failed to enforce this last statute against the Jews, he was to be struck with the sentence of excommunication, quam nunc ferimus in rebelles.72 Gui, the enquêteur, who had spent the vast majority of his career as a married layman lawyer in the direct service of the secular power, promulgated ecclesiastical canons that could have just as easily been promulgated by a career ecclesiastic.

The same Hebrew account mentioned above recounts how the Jews of Narbonne had come to Gui and petitioned him for protection against the extortions of the Crown’s officers—as was his duty, the Jews reminded him. And, the Jewish writer concluded, “Thanks be to the Lord,” he accepted our words and did as we requested.”73 There was no fundamental tension between Gui as churchman and Gui as servant of the Crown—there was no fundamental tension between “the lay” and “the clerical” as such. He was a part of a network of consilium et auxilium that was engaged in the negotium pacis et fidei. This network was made up of churchmen and laymen, and he could move from layman to cleric without any sort of fundamental change in his understanding of right order. As bishop, Gui could demand that bailiffs enforce ecclesiastical censures and not extort money because he had demanded the same when he was a layman. In fact, as a layman, he had been intimately involved in the crafting of this image of right secular and ecclesiastical order. The role that Gui assumed as a bishop was that of the reform-minded ecclesiastic demanded by the negotium pacis et fidei. He therefore bore royal commissions against corrupt secular officials or nobles, and he acted under his own authority or bore papal commissions against corrupt prelates or against heresy—there was no incoherence or even tension here.

In the consultation to the inquisitors that he wrote as an enquêteur, Gui had taken pains to demonstrate that the inquisitors did not answer to the ordinaries. He had, however, stated that the prelates had an obligation to give the inquisitors consilium et auxilium.74 The pope, likewise, mandated that the bishops give the inquisitors consilium et auxilium.75 The ideal, then, was one of cooperation rather than subordination. He fulfilled this ideal himself when in 1261 he wrote a lengthy consilium to the friar inquisitor in Narbonne. It covered much of the same ground as his early Consilium, concerning degrees of guilt and of procedure. He also counseled, indeed petitioned, the inquisitor to proceed according to God and justice without regard for nobility or power and to force the lords who received the goods of heretics to use them for the good of the poor.76 Ideally there would be no conflict between the papal inquisitors and the bishops: they would be members of the same network of consilium et auxilium and the legal claims to rights and prerogatives would become moot. The same can be said for the relationship between the bishops and the king or the pope himself, and Gui attempted to fill this role.

One of the things we see happening in the 1250s and especially in the 1260s is the tightening of the bonds between the Crown and the papacy—the incorporation of each into the same network. Since Louis VIII and the crusade in the South, the papacy and the monarchy had found far more opportunity for cooperation than for conflict. But in the 1260s the papacy and the Crown were brought together within a much tighter network of consilium et auxilium; they became not just allies, but friends. The social order that the Crown was trying to build and that which the papacy was trying to build were basically the same—they were two aspects of the same organization of thought and power—and both believed the role of the other to be essential. As we will see, when Gui was elevated to the cardinalate in 1261, his membership in the king’s network did not cease. But at the same time he most certainly was not the king’s stooge, as some historians have asserted.77 There is no need to posit such inherent conflict. Rather, the monarchy and the papacy “shared” Gui—and Gui worked with great devotion in a negotium that he believed placed him, without incoherence, solidly in the service of both Crown and papacy. Indeed, when we take a look at Gui’s time as a cardinal, as we will in the next chapter, and especially his legation to France in which he and Louis worked together to try to bring the troubles in England to an end, we can see clearly that Gui believed that the power of monarchy and the power of the papacy rose or fell together—they were two columns of the same structure that he had spent his whole life building.
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[image: image]CHAPTER TEN

IN THE FULLNESS OF ROYAL POWER

From this earthly city issue the enemies against whom the City of God must be defended.

—St. Augustine, City of God 1.1

ON JANUARY 23, 1264 Louis IX issued his famous Mise of Amiens. The Mise was Louis’s decision as arbitrator between Henry III of England and his rebellious barons and prelates, led by Simon de Montfort (the son of the leader of the crusade in the South of France), and is often seen as Louis’s clearest explication of his understanding of royal power. In it, he condemned the Provisions of Oxford, the attempt by Simon’s faction to assert some level of direct control over the governance of the kingdom at the expense of the king, which are often seen as a precursor to England’s parliamentary government.1 By 1264, Popes Alexander IV and Urban IV had already condemned the Provisions, a fact cited by Louis as contributing to his decision. Charles Wood, the author of the most cited work on the Mise of Amiens, explains this coincidence of papal and royal opinion as purely opportunistic: “the whole tendency of monarchical policy, at least since the reign of Philip Augustus, had been so contrary to any acceptance of papal sovereignty over matters of state that it becomes difficult to take at face value Louis’s seeming acceptance of it here.” Rather, Wood contends, when Louis happened to find his views to be in agreement with those of the popes, he made opportunistic use of this support: “Papal sovereignty might from time to time be acknowledged, but for all practical purposes the king of France claimed freedom from its jurisdiction.”2 However, when the Mise is read within the context of the actual relationship between Louis and the papacy, and more particularly between Louis and his old enquêteur, Gui Foucois, who was papal legate to England at the time, what is found is not an opportunistic, realpolitik alliance, but a profound agreement. Louis and the papacy agreed about kingship. They agreed that it was necessary to defend the fullness of royal power and they agreed concerning the content of that power. What is more, “sovereignty” simply has nothing to do with it. The fullness of royal power was not the power of an absolutist monarch, it was not “sovereignty,” and it was not the monopolization of violence. It was the power to maintain peace through the construction of a society ultimately based upon friendship.

We cannot go into great detail here concerning the intricate and complex political situation of the 1250s and 1260s, but what needs to be understood is that the whole period was overshadowed by the problem of Sicily and Manfred, the heir of Emperor Frederick II. The papacy felt that it could not allow Manfred to hold Sicily, and Manfred, for his part, seemed determined to rebuild his father’s power in southern Italy at the expense of the Roman Church. The papacy was convinced that it was only through a resolution to this Sicilian problem that other large-scale initiatives such as a crusade to the Holy Land might become possible. While Louis IX was hesitant to become directly involved, it seems clear that he believed the papacy was correct that a successful crusade, something to which he was committed, required peace in Italy.3 Since 1252 the papacy had looked to Henry III of England as a potential champion against Manfred, and Innocent IV invested Henry’s second son, Edmund, with the kingdom in 1253, with the expectation of an invasion.

The English expedition to expel Manfred, however, was repeatedly delayed, leading Pope Alexander IV in 1258 to threaten Henry with excommunication if he failed to live up to his obligations.4 From 1257, Henry argued that his continued hostilities with Louis IX were the primary obstacle to his prosecution of the Sicilian business and that the first step was to make a formal peace with the French king.5 Alexander IV recognized the truth of this claim and saw a peace with Louis as an opportunity for French resources to be directed toward the service of Henry’s expedition. In particular, the pope suggested that a part of any peace treaty be that Louis provide Henry with five hundred knights with whom he might unseat Manfred.6

Henry’s position within his own kingdom was, furthermore, insecure. In the summer of 1258 a group of barons, led by Simon de Montfort, had compelled the king and his first son, Edward, to agree to the “Provisions of Oxford,” which basically forced the king to rule in “consultation” with a council of barons that he did not himself choose.7 The barons’ relative power was in part a consequence of the massive debt that Henry had incurred to the papacy in his pursuit of Sicily.8 The barons wanted this problem resolved as much as did the king, and so they were in agreement in their desire for peace with Louis.9 Louis, for his part, was inclined toward peace both because he found war between Christians abhorrent and because he understood that ultimately a successful crusade would depend upon these problems being resolved.10 As the papacy repeatedly reminded everyone, only with Italy secure could the Holy Land be definitively succored.11 Louis and Henry were, furthermore, brothers-in-law, each having married a daughter of Ramon Berenguer IV, Count of Provence.

This was the context for the 1259 Peace of Paris between Henry and Louis. Sicily remained at the forefront of the peace process, and so, as Henry reminded the pope and the cardinals, it was very much in the papacy’s interest to help make peace a reality.12 When peace was finally agreed to, both Henry and Louis requested that the pope send a legate to confirm it,13 which Alexander promised to do as soon as he could.14 While a peace was agreed to in 1259, discussions concerning its implementation continued throughout 1260, especially with regard to Louis’s provision of five hundred knights for Henry—the crux of the peace’s impact on the Sicilian business. In these talks, Henry was represented by Simon de Montfort (as he had been in all the peace talks with Louis),15 and Louis by Gui Foucois, then Bishop of Le Puy.16 Throughout 1260, Henry became increasingly anxious for this issue to be settled because, as he wrote to the pope, to Louis, and to Louis’s wife Marguerite, the whole Sicilian affair turned on it.17

Over the course of 1260, however, Henry’s relationship with Simon de Montfort and his allies among the English prelates and barons continued to sour, to the point where clearly Simon was no longer interested in helping the king procure five hundred knights from France, and he began to work against Henry’s interests at home and abroad.18 This compounded Henry’s problems, further delaying any action in the Sicilian business and taking from the king “his power and royal dignity.”19 Nevertheless, Henry continued to work toward a resolution of the Sicilian business, with papal support.20 Henry begged the pope to send a legate21 and asked Louis for help against his enemies.22

Alexander did not send a legate, no doubt because the college of cardinals consisted of only eight men and he himself was sick (a papal election was imminent). But, in the spring of 1261 the pope did absolve Henry of his oath to uphold the Provisions of Oxford, upon which the barons justified their actions by stating that it was cause “for justified wonder that the axe should turn against him who wields it or the saw against him who uses it, or that those, forsooth, whom a lawful order of subordination have subjected to the more powerful should be raised against the authority of the rulers, and that princes, who are the lords of laws, whom celestial ordinance has inscribed at the head of their partners, should be curbed by the will of their subjects.”23 Alexander charged the Archbishop of Canterbury to compel the barons, through excommunication if necessary, “to cleave faithfully to their king as to their chief, and to obey him, showing him the debts of prompt fidelity and the obedience of peaceful subjection, and not, on pretext of these constitutions, ordinances, and undertakings in any way hindering him from using freely in all things the untrammeled fullness of the royal power.”24 One seldom comes across a more forceful statement of royal power. But what did it mean?

It is perhaps possible to read Alexander’s letters as simply cynical: the pope wanted Henry to defeat Manfred, and the barons in England were keeping him from doing so; he, therefore, supported the power of the king against the barons and concocted whatever theoretical justification he needed in order to do so. This reading plays directly into the standard narrative to the extent that it sees the papacy as unwittingly constructing the power of the English and French monarchies in an attempt to win those monarchies’ support against the Hohenstaufen. Ultimately, according to this narrative, the sovereign power of these monarchies would be turned against the incommensurable claims of the papacy, especially in the Philip IV-Boniface VIII conflict, and lead to royal absolutism. However, this reading is not borne out in the events that followed Alexander’s bulls. As we will see, its elements fall one by one.

Rather, what happened was a concerted effort on the part of the network of the negotium pacis et fidei—Louis and the papacy represented by Gui—to enforce in England an understanding of right order that did not include any conception of “sovereignty” in the modern sense and that certainly did not see any conflict between the fullness of papal and the fullness of royal power, an order in which, indeed, princes and popes together stood in for Christ and ruled over societies predicated not on continual violence but on a primordial peace. The enforcement of this understanding of order was understood as integral to success in the Holy Land and Sicily, but it was not simply a means toward that end. Apostolic and royal power worked in concert toward the achievement of shared ends, with neither side bending the other to its will.

Alexander died a few weeks after issuing his bulls and a three-month papal vacancy ensued. During this time both Henry and the English barons, led by Simon de Montfort, asked Louis to intervene.25 Simon had negotiated with Louis throughout the previous year and trusted him: in his 1261 defense against Henry’s charges of unfaithfulness, Simon repeatedly appealed to the memory of Louis, stating that he would accept whatever Louis recalled as having happened.26 Because of Louis’s new peace with Henry and their family bonds, and through his obvious friendship with Simon de Montfort, whose father had led the first wave of crusaders in the South of France and who had himself fought there with Louis VIII, St. Louis was an obvious candidate for arbitrator. And he had a genuine interest in concord being restored to England—his crusading plans depended on it. Henry and Simon therefore agreed that Louis should arbitrate their dispute.27 Louis took up the challenge and he met with representatives of the king and the barons throughout the summer and fall of 1261, trying to find a way for Simon to return to the “peace and graces” of Henry. He was unsuccessful, and the conflict between Henry and Simon deepened.28

The papal vacancy was a problem. Alexander had promulgated his absolution of Henry’s oaths only weeks before his death, and with the uncertainty of the vacancy, this promulgation had not been enforced by the Archbishop of Canterbury and the other prelates whom the pope had so charged.29 The vacancy ended in August with the election of Jacques Pantaleon, the patriarch of Jerusalem (who had been at the papal curia to press for the support of the Holy Land), as Urban IV.30 Urban was from Troyes and had served as the archdeacon of Laon and then Bishop of Verdun.31 He had also attended the schools of Paris, and Henry’s procurator at the papal curia was quick to point out to the king Jacques’s relationship as a Frenchman with Louis.32 Urban himself, in his letter announcing his election to Louis, mentioned that he was from France and that the election of a man from the kingdom was a long time in coming, and that he intended to show the utmost love for Louis and for his most devoted kingdom.33

But, Jacques had a long and close relationship to the papacy as well. Indeed, he had been elevated to the see of Verdun through a papal provision and had served as a papal legate to Eastern Europe.34 As the patriarch of Jerusalem, he was the standing papal legate in the Holy Land. Jacques was an excellent candidate for bringing the French Crown and the papacy even closer together, and that was most likely the reason for his election. With the Sicilian business obviously front and center in their deliberations, the cardinals seem to have at first turned to Hugh of Saint-Cher, the French Dominican, and then to the English Cistercian John Tolet, both of whom refused the papal throne.35 This would seem to suggest that the cardinals continued to believe that a solution to the English problems was an important component to success against Manfred, and that because of the close involvement of Louis in the affair, this solution could be expedited as much through a French pope as through an English one. Urban IV quickly set about binding the papal curia closely to the curia of Louis.

Around Christmas of 1261 Urban IV named seven cardinals. Among them were three “clerics of the king”—counselors to Louis: Gui Foucois as cardinal of St. Sabino, Simon de Brie as cardinal of St. Cecilia, and Radulph Grosparmi as cardinal of St. Albano. Simon and Radulph had very similar careers to Gui. Master Radulph was a lawyer who had served the king in Parlement, along with Gui, while holding various ecclesiastical offices.36 He was the holder of the Royal Seal—no small sign of the king’s confidence.37 When Radulph was elected Bishop of Évreux in 1259, Louis and his two eldest sons attended the consecration, which was performed by Louis’s close friend, the Franciscan Eudes, Archbishop of Rouen.38 Like Gui, as Bishop of Évreux, Radulph held both royal and papal commissions, sometimes simultaneously in the same case, and worked as a point of contact between apostolic and royal powers.39

Simon de Brie was the treasurer of St. Martin de Tours and the chancellor of the king of France at the time of his elevation, and he too had at one time held the seal of the king.40 Like Gui and Radulph, Simon served the king as a counselor in Parlement. His position vis-à-vis the king was similar enough to that of Gui that when Gui was translated from Le Puy to Narbonne in 1259, the chapter of Le Puy offered the see to Simon, clearly hoping for continuity with regard to their relationship with the king (Simon turned them down). He was also a papal chaplain.41

It is not only in hindsight that these men are grouped together. Louis IX himself wrote that “the Lord Pope has ordained and elevated seven cardinals to the Holy Roman Church, and that amongst these, three members of our consilium have been so elevated, to wit, the Archbishop of Narbonne, the Bishop of Évreux, and the treasurer of St. Martin de Tours.”42 French chroniclers took similar notice of the significant event, listing the three by name or office and describing them as counselors of the king,43 as did Henry III’s procurator at the papal curia in his letters to the English monarch.44 With the elevation of these men, the council of the pope, the college of cardinals, and the council of the king found real integration: these men remained in the king’s network—this was the reason for their elevation—but were not thereby less in the council of the pope, far from it.45 As we will see, all three were sent into France as papal legates. Gui was ultimately elected as Pope Clement IV, and Simon was elected pope as Martin IV. Radulph died young, in 1270, as legate on crusade with Louis. With the election of Urban IV and the consequent elevation of these men to the cardinalate, the Crown’s network of consilium et auxilium and that of the papacy merged into each other, and within the kingdom of France both apostolic power and royal power were wielded by this network in the pursuit of a single negotium. With his elevation, Gui moved to the papal curia, where he worked as Urban IV’s legal advisor just as the Dominican theologian Thomas Aquinas served as his theological advisor.

It has been suggested that these three Frenchmen were elevated to the cardinalate as a part of the papacy’s attempt to get Louis’s brother, Charles of Anjou, to accept the Crown of Sicily and to convince Louis to support his brother’s bid.46 This reading fails initially simply because the chronology is wrong. In 1261 and through most of 1262 the papacy continued to place its hopes in the English monarchy, and Henry continued to aim at a Sicilian crusade.47 Not until late 1262, after the situation in England had deteriorated to low-level civil war, did the papacy begin serious discussions with Charles,48 and it was not until August of 1263 that a tentative agreement was arrived at and Prince Edmund of England was formally divested of the kingdom in favor of Charles.49 What is more, by the time of the Mise of Amiens and Gui’s subsequent arrival in France as papal legate with a mandate to deal with the English rebellion in the spring of 1264, the arrangement with Charles was in the final stages of negotiation. If expediency in solving the Manfred problem were the overriding imperative, then the papacy’s and Louis’s increasing concern with the English situation would seem misplaced.

Sicily was clearly on everyone’s mind and bore on the decisions made by all the major players, but we must look beyond immediate political expediency to understand the integration of the papal and Capetian curias that occurred in the 1260s. It had a long history and had far-ranging implications. Indeed, what we see is that while the Sicilian affair was a major problem that the network of king and pope was attempting to solve, the English civil war emerged as a distinct, though not unrelated, problem: the agreement between Charles, Louis, and Urban IV stated explicitly that it was a precondition of Louis’s full support that the business of the English king be settled and peace made.50 Louis and the pope were not going to “move on” and leave Henry to his fate now that he was no use in Sicily.

The situation in England deteriorated in 1262 and 1263, and both sides looked to Louis as a possible mediator. But, while Henry’s relationship with Louis improved, Louis’s with Simon de Montfort became strained.51 This made sense. Henry III and Louis were not only both kings but also at peace, and they were brothers-in-law who were in frequent communication with each other’s wives.52 It is not surprising that they found it increasingly appropriate to give each other consilium et auxilium, to see the other’s interests as their own.53 Indeed, in August 1263 Henry traveled to France to meet with Louis so that the French king could give him consilium et auxilium and thus improve his situation. As Henry’s interests became Louis’s, it became harder for Louis to act as a friend to Simon de Montfort. Nevertheless, he continued to struggle to find some compromise, some way of peace, between Henry and the barons.54 Henry, Louis, and their wives repeatedly petitioned the pope for a legate to help in this task.55 Finally, in November Gui was commissioned with a full legation to England, Wales, and Scotland.56

In the documents surrounding Gui’s commission, “peace” is the central concept through which reality is read. Urban writes that peace was the most precious gift of Christ, announced by the angels at his birth, purchased with his Precious Blood, and left to his disciples as their inheritance. Peace, the pope writes, is God’s place on earth, and we find our union with him through an indissoluble covenant—both union with God and union with each other are found in peace. This is salvation. Within this theology, peace, as a gift, is the fundamental principle of the cosmos, the principle that unites the transcendent with the immanent, the vertical with the horizontal. As such, the pope states, it is a most useful gift, leading to the conservation of human society, the flight of hatred, the calming of discord, the increase in power, the relieving of poverty, and the furnishing of prosperity. Peace is the right order of the world in which it finds harmony with its Creator. And, the pope continues, the Creator, the King of kings and the Lord of lords, in order to lead the world to this order, dispersed his rule through the distinction of kingdoms.57

However, he constituted the primacy of the Church Militant over all nations and kingdoms. In a lofty watchtower the vicar of the peaceful King is placed, bearing in the home of the Lord the office of lookout. The pope is the always watchful shepherd who must look everywhere and at everything, leading the flock to those things that lead to peace, and restraining those scandals through which the salvation of souls is impeded. “And thus,” the pope says of Gui, “like a dove, carrying an olive branch in his mouth, as the Holy Spirit is figured in the dove, let him be strong with spiritual works, and preserving in the sign of peace in the olive branch, let him preach peace, warn to peace, and in the bindings of peace let him serve unity.” Peace is the pope’s one consideration, and he continues with an extended discussion of Christ calming the tempest: the tempest is the discord of the world, and the pope states that this especially applies to England. This storm, this fight between the king with his secular and ecclesiastical followers and the barons with theirs was growing so fierce that there was danger that all would perish. Like Christ sleeping in the boat, his vicar, the pope, was roused to action. It is this grave and oppressive burden that the pope shifted onto Gui’s shoulders: he was charged to go and make peace, to restore the proper order.58

The monarchies were integral to this order, to peace, not at odds with it. It was through them that the peaceful kingdom of Christ was dispersed through the world. Their rule was ordered toward peace. Kingship and the papacy were different offices animated by the same imperative: both the popes and the monarchs stood in the place of Christ, though differently. When peace had been made between Henry and Louis in 1259, Alexander IV had written to Henry, stating: “With happy soul and jubilant heart we are able to say that you, who holds the place of God in the land, bring peace and illuminate the patria, and to the people, to your subjects, procure quiet; that through you the Most High is glorified in heaven, and peace ministered on earth to men of good will.”59 This is a profoundly Christological understanding of kingship. Kings, as we saw in the Capetian coronation ordo, were called to work for peace and justice—an office that itself could in no way be understood as incompatible with the vicarage of Christ in the papacy. Rather, they found unity within the unity that constituted the gift of Christ’s peace, which is his very presence in the world and manifest to the extent that his body, the Church, is realized in actual human practice.

This was not just abstract thought or a dissembling rhetoric of power on the part of the papacy and the kings. It was manifested in the form their governance took, as we saw in previous chapters, and in the lives of particular men. In his letter to Louis announcing Gui’s commission, Urban IV began by stating that he knew that Louis, as the imitator of the King of Peace, held in his heart and mind the desire for tranquility in all the kingdoms of the world and especially in England. Since the pope had been unable to calm the situation, he was sending Gui as a de latere legate to bear his office in those lands. The pope stated that he chose Gui because both he and the king were fully aware of his abilities. Urban exhorted Louis to extend the right arm of royal power and show honor to the legate and through him to the apostolic see, giving him royal favorem, consilium, and auxilium so that the king of England might regain his status, that the liberty of the Church be repaired, and that peace and tranquility return.60

Of course, Louis’s conception and practice of his own office was deeply compatible with the pope’s language. Louis was devoted to the peace both in his own kingdom and in England. He was invested in bringing peace to England as an aspect of his own understanding of himself, his office, and his obligations to those to whom he gave consilium et auxilium. And it was Louis, along with Henry, who requested a legate to help—who foresaw no potential problems between apostolic and royal power. What is more, the legate himself, Gui, was not torn between king and pope. There are no grounds for supposing that this “cleric of the king” found anything in what Alexander or Urban had written about the very structure of the universe and the role of popes and kings within it as problematic. With the commission of Gui as legate, apostolic power and royal power became united within a network of personal relationships of friendship, of consilium et auxilium, and this power was brought to bear on the English situation. With the commission of Gui, it is simply untenable to maintain that either the papacy or the monarchy was manipulating or dominating the other. The realpolitik reading fails in the face of the lives of actual people: Gui and Louis were old friends who shared, profoundly, an orthodoxy and a worldview.

Within this view, violence was nothing less than the “tares” sown by the devil, his direct attack on peace.61 Indeed, as Urban wrote, “Satan, having left the face of the Lord, and sending a strong wind from the region of the desert strikes the kingdom of England [Job 1:19], setting it ablaze with the fire of indignation.”62 Gui’s charge was to root him out. As a de latere legate, he was given almost unlimited power. Apostolic power, of course, was to be found everywhere in thirteenth-century society through dispensations, privileges, offices, and rights. It was a tapestry of rights and obligations that had grown up over the centuries and into which was interwoven local differentiated relationships based on possession, use, custom, “feudal” relationships, and networks of consilium et auxilium. Gui, like all de latere legates, was given a massive dossier of papal documents, empowering him to manipulate all aspects of this tapestry—no manifestation of apostolic power could compromise his mission because he bore that power fully in his person as a very part of the pope’s body.63

Of course, in the order of peace, this power would be at harmony with all local ecclesiastical power, with all secular powers, and with the practices of the people, and the pope announced Gui’s legation to all the parties involved in the conflict—the ecclesiastics and prelates of England (both those on the side of Simon and those on the side of the king), the king of England and his sons, Simon de Montfort and his allies, and Louis himself—in the form of petitions that they might give him consilium et auxilium and graciously receive his in return—an invitation to a single network of friends, to the ideal that was the Church.64 Those who did not do so, those who persisted in the way of violence, were rebels against peace itself. The pope was defining the boundaries of the Church, and networks that lay outside those boundaries were to be opposed. He gave Gui the power to deploy all available means against such networks of rebels. He could use ecclesiastical censure against all “archbishops and other prelates of the church, counts and barons and any others,”65 who were rebels or who showed rebels favorem, consilium, or auxilium,66 and he was to move against them spiritually and temporally as was expedient, “dissolving their conspiracies, sworn associations, and confederations,” suspending ecclesiastics and depriving nobles of their fiefs.67 Acting outside the universal network of consilium et auxilium and so beyond the legitimacy provided by that network’s participation in divine justice, such men could be understood only as holding their possessions and offices through violence.

But if these actions failed, Gui was given the power to preach crusade against them and all those who gave them auxilium and to grant the full indulgence not only to all those who took up arms but also to those who gave the crusaders auxilium et consilium. Such a conflict, if necessary, could be accounted as equal to that overseas and Gui could commute crusader vows in favor of the campaign.68 The society of peace and orthodoxy, that of Christ himself, was to use all of its resources in the battle against the society of violence and rebellion, that of the devil. This was a crusade in principle if not yet on the battlefield.

Much has been made of so-called “political crusades.” As the narrative goes, in such wars the papacy cynically used its spiritual powers in the attempt to construct and maintain its political power. In doing so, it lost credibility and ultimately lost its contest with the monarchies over sovereignty.69 But such distinctions between the spiritual and the political seem misplaced. Within the context of the thirteenth century itself, within the business of the peace and the faith of the papacy and the French monarchy especially, what we actually see is the convergence of the secular and the ecclesiastical within a single social order: both were political; both were spiritual. An orthodoxy of explicit beliefs and an orthopraxy of social order encompassed both the papacy and the monarchies, and this order was built and maintained by a network of people, secular as much as ecclesiastical, who understood themselves from within it. As we have seen, from within this order, excommunication and rebellion became basically interchangeable, as did heresy and violence—ultimately, any distinction between just war and holy war collapsed. Obstinate and contumacious resistance to the rule of Davidic kingship and to the rule of the papacy as the vicarage of Christ could ultimately be understood only as resistance to the rule of Christ himself, in which both kings and popes participated.

Leaving England for a moment and turning our attention again to Sicily, in the papal letters of 1264 condemning Manfred and praising Louis and his brother Charles, we see clearly how monarchy and papacy were bound up together in a single conception of right belief and right order. The pope explained that Frederick II, Manfred’s father, had been a terrible tyrant whose violence rent the Church. This malice was passed on to the viper’s brood, drawn into his children with his blood, for just as children succeed their parents in the flesh, so they do in their works. The pope presented Manfred as the anti-king, the opposite of the Davidic king. He comes from a violent and unjust line, and his rule is built upon injustice and unbelief. His crimes are all-encompassing: he is friends with the Saracens, receiving their auxilium, giving them consilium et favorem, and allowing them to practice their rites; he oppresses churches, mutilates and kills clerics and religious, and despoils holy places and the holy vessels of the Mass; he has utter contempt for the keys and the power of ecclesiastical censure; he attacks travelers and prefers schismatics; he defends heretics and oppresses those who would proceed against them; and the list goes on and on. Because of this profound misrule, “heresies pollute almost everywhere in Italy, the divine cult is minimized, faithful Catholics are oppressed, rather the status of the faithful are suppressed and oppressed, the liberties of the church are made to be subservient and ecclesiastical rights are trampled.” Manfred offended the divine eyes and was a danger to the universal Church, to both bodies and souls.70

Manfred, the anti-king, is contrasted with Louis and his brother, Charles. They are catholic, orthodox, industrious, and faithful: born of a truly royal lineage, they are sons of benediction and rejoicing who exert powerful fama, and they are the upright sons of proper auxilium et favorem from the most famous and “most Christian kingdom.” Louis was an angel of peace, an eradicator of the tares of discord, who planted the seeds of peace. It was from the very height of heavenly consilium that the yoke of the liberation of the Church had fallen on the shoulders of this most Christian house, that through their royal power, with the favorem of God, Manfred was to be overcome, for in liberating the Church, Charles would be re-creating what his ancestor of the same name, Charlemagne, the son of Pepin, had done when the Roman Empire was transferred from the Greeks to the Germans. This would result in “not only the relief of the Roman and universal Church, but also the exaltation and promotion of the faith, the salvation of souls, the strengthening of the standing of the faithful, the weakening of that of the unfaithful, and the expansion of divine worship.”71

It might be tempting to dismiss this language as so much rhetoric and to look for the underlining “political” motives in the papacy’s actions. But to do so would be to miss the obvious fact that rhetoric and propaganda are used because they tap into a shared conception of what is right and that what the pope wrote was profoundly congruent with the whole structure of orthodox society. The pope’s description of Manfred as anti-king is parallel to what we saw in Part I concerning mercenaries as anti-knights. The papacy was taking part in a discourse concerning right power and order that it shared with the French monarchy.

Indeed, Manfred was not just a sinner, an individually bad man; he came from an evil house, a polluted lineage—Frederick II was directly contrasted with Charlemagne, from whom Louis, the most Catholic king, was descended. Louis’s house was the opposite of the Hohenstaufen, the “dukes of wickedness,”72 and like Manfred, Charles followed his parents, both in the flesh and in the imitation of their works, albeit pious rather than wicked.73 In these letters, the papacy was incorporating fully into the discourse on Christian kingship in the service of the Church the idea of royal lineage that historians normally associate with the growing self-sufficient “consciousness” of the monarchies. Clearly, however, from the pope’s point of view, such “royalist” lines of thought were not just compatible with the discourse on Christian lordship but were an intrinsic component of that discourse.

Historians have typically asked, where did such discourse originate and who controlled it? Did the Church invent it in order to control the kings, in order to turn them into little more than police officers for the pope, or did the nobility and especially the monarchs invent it in order to give legitimacy to their power, in order to incorporate themselves into orthodoxy and justify their wielding of the sword? But this question between an imperializing Church and a Christianizing nobility presupposes an underlying incompatibility between the secular and the spiritual that it has been the purpose of the current work to undo. The reality is not simply that the Church and the monarchy shared interests or got along well. Rather, they were simply the same people engaged in building a social order that rested on temporal as much as spiritual columns. They saw the world in the same way and in this world both swords were necessary.

Gui Foucois was instrumental to the construction of Louis’s monarchy, to the conception of his kingship and the institutions that made it a reality. He was elevated to the cardinalate and commissioned with a legation to help Louis defend the power of monarchy in England. Simon de Brie was similarly involved in the construction of the French monarchy: he had been made a cardinal along with Gui, and he was also sent to France as papal legate in 1264 in order to help organize Charles’s campaign against the anti-king, Manfred (events we will explore in a later chapter). There is no incoherence in these men’s missions. In fact, we see nothing but consistency. The fullness of papal power and the fullness of royal power were not in conflict—they were participations in the power of Christ himself within a sacramental cosmos in which the temporal and the spiritual were united. The point is that the concept of a “political crusade” is an oxymoron—just “feudal” war and holy war against the enemies of Christ had become the same thing. That Gui was granted the power to call a crusade against those who would overthrow the fullness of royal power in England is an indication of how profoundly integral royal power was to orthodoxy.

It is with these considerations in mind that we can turn back to Louis IX’s famous Mise of Amiens. In December of 1263 Simon de Montfort and Henry III appeared before Louis and made their cases, having sworn to abide by the king’s decision.74 In the following January, before Gui had left the papal curia for his legation to England, Louis promulgated his ruling. He ruled in favor of Henry, writing: “We concluded that through the provisions, ordinances, statutes, and obligations of Oxford and through those issues which had arisen from them or had followed in consequence of them, the rights and honour of the king had been greatly harmed, the realm disturbed, churches oppressed and plundered, and that very heavy losses had befallen other persons of the realm, both ecclesiastical and secular, native and alien, and that there was good reason to fear that still worse would follow in the future.”75

The Provisions of Oxford had caused violence—they were, in fact, themselves an act of violence—and so Louis quashed and invalidated them, “especially since it is apparent that the pope, by his letters, has already declared them quashed and invalid.”76 The Mise of Amiens offers no abstract considerations of kingship. Rather, it is concerned with undoing the Provisions of Oxford, with returning the kingdom of England to the status quo ante, to the peace. As we saw in the work of Louis’s enquêteurs and again in that of his Parlement, violence was seen as something that forces itself upon the peaceful order and peace was restored by the removal of its intrusions. So, the Mise calls for the return in all things to the conditions before the Provisions of Oxford. It is within this context that Louis wrote, “We decree and ordain that the said king shall have full power and free rule in his kingdom and in all that pertains to it, and shall be in that same state and fullness of power, in and for all things, that he enjoyed before this time.”77

Of what did this “fullness of power” consist? We must refrain from thinking in the terms of modern political theory: this was no claim to absolutism. In fact, the next clause in the Mise reads, “But we do not wish or intend, by the present ordinance, to derogate in any way from the royal privileges, charters, liberties, statutes and laudable customs of the realm of England which were in force before the time of the provisions.”78 This way of understanding justice should be deeply familiar from our explication of actions of Parlement in a previous chapter. The power of the king is confined by that which is peaceful. As Alexander IV and Urban IV had stated so forcefully, kings were the agents of peace, the maintainers of peace. Again, as we saw with the enquêteurs and Parlement, any attempt to change “laudable customs” was an act of violence—and the king had no power to commit violence. There is no sovereignty, in the modern sense, here. The king is the custodian of peace, and to this end he has fullness of power. Louis’s commitment to the peace of the status quo ante is clearly expressed in the last clause of the Mise, in which he decrees that Henry shall fully pardon all the barons and renounce all rancor toward them and that they shall do the same in return. Louis was not making any claims to the constitutional content of monarchical power. He did not attack Magna Carta or the peculiar institutions and customs of England. Rather, he was acting as a peacemaker, and the way one made peace was to remove the source of discord, the initial act of violence—here, the Provisions of Oxford. This is precisely the pattern Louis followed in his own kingdom.

While the Mise is most certainly not a treatise on monarchical power, Louis does single out particularly Henry’s power to choose his own council and appoint his own officers (which, the Mise notes, he had before the Provisions) as especially important. He has the power, Louis states, to call to his council anyone he believes to be useful and faithful to him.79 Henry had complained bitterly that on account of the Provisions, the king’s council was not made up of his friends, that it did not share his mind, and that it had appointed ministers throughout the kingdom who worked against the king’s interests; that they had failed to give him consilium et auxilium, but rather had given it to his enemies;80 and basically that its members had attempted to supplant his network of faithful men with theirs. As we saw above, it was through the extension of the king’s network of consilium et auxilium that Louis sought to bring peace to his kingdom, dismantling and supplanting other networks. The ideal, of course, was an entire society of friends. If we are to give the “fullness of power” specific content, this would be it: the king has the power to choose his friends and it is the king’s friends who are to maintain peace throughout the kingdom. The king is at the head of the network of consilium et auxilium that is focused on maintaining the peace. This was an understanding shared by the papacy and by Gui Foucois as legate.

Pope Urban IV praised Louis for his arbitration. Louis was the most Christian prince, with pure zeal and devotion to God, who hated hatred and detested injuries, who loved peace and embraced justice.81 The pope quickly confirmed the Mise, listing all its provisions and stating that it was through orthodox kings and princes that the peaceful status of the kingdoms was maintained and that he gladly reinforced them through apostolic fortification.82 The pope commissioned the Archbishop of Canterbury and the Abbot of Saint-Denis with the Mise’s enforcement.83 Louis and the papacy were in agreement, not because Louis was willing to bend to the will of the pope when it suited his own purposes, as has been suggested,84 but simply because they agreed. There is coherence to the whole event, in ideas and practices, in institutions and in the behavior of particular men. This coherence needs only to be simply recognized, and it becomes obvious beyond all doubt through an examination of Gui Foucois’s legation to England.

Gui Foucois had stayed at the papal curia for some weeks after the Mise of Amiens, hoping that peace would be established and that his legation would become unnecessary.85 This proved not to be the case, for the rebellious faction of barons and prelates refused to accept the Mise and civil war broke out in England. In the first round of open conflict, Henry III and his son Edward were captured by Simon de Montfort. Spurred on by this troubling news, Gui quickly set out for England through France86 and arrived in Paris in May of 1264 and met with Louis.87 From that point on, Gui and the king, his longtime master and friend, worked together on the English problem. In fact, they became for all intents and purposes a unit. Letters were addressed to the “king and legate,” messengers were sent to one or the other with the simple expectation that they were being sent to both, each enforced the others decisions, and each acted with the other’s consilium.88 This uniting of monarchical and apostolic power within a single network of consilium et auxilium had, of course, been the reason for Gui’s elevation to the cardinalate to begin with, and it was most certainly the reason for his commission with the legation to England, the problems of which were Louis’s special concern. It should be reiterated that when Gui was elevated to the cardinalate, he did not thereby cease to be a part of Louis’s council. In fact, when Gui arrived in France as legate, he once again heard cases in Parlement.89 When we look at Gui’s actions and writings as legate in some detail, the conception of monarchy that was integral to the order that this network sought to build and maintain gains further clarity.

In June of 1264, having consulted with Louis and having been warned of danger to his person if he arrived in England,90 Gui sent messengers to the island to announce to all parties his imminent arrival and make his mandate known.91 Upon their landing at Dover, the messengers were beaten up, robbed, and detained by Simon de Montfort’s men. Their letters, and so any authority they might be able to claim, were taken from them and destroyed.92 Simon sent messengers to Gui and to Louis,93 telling them that neither legates nor their messengers were allowed to enter the kingdom unless specifically invited. He also complained of the behavior of Louis IX, claiming that Louis was violating the Treaty of Paris. Simon argued that according to the Treaty, Louis owed Henry stipends for five hundred knights. But, these knights had a specific purpose: to fight in Sicily. And they were to be deployed with the approval of the important men of England. The clause in the treaty reads: “The king of England ought not to use them [the five hundred knights], except in the service of God or the Church, or in a way beneficial to the kingdom of England, and this with the advice of honest men [proborum hominum], who shall be elected by the king, and through other men of the land.”94 Louis, however, was using the money to raise an army to send against Simon and his allies.95 Obviously, Louis and Simon disagreed on whether the conditions of the clause in the Treaty were satisfied. Simon suggested they hold a meeting in Boulogne.96 Gui responded that the Roman Church could visit anywhere, including England, at her own discretion, but he did show a certain sympathy for Simon’s complaint about the five hundred knights. Indeed, Gui informed Simon that he had been able to restrain Louis from raising an army directly. However, he had not and would not be able to keep stipends from being paid because these had been already agreed to and many had been already paid out.97

It appears that Gui and Louis were playing a classic diplomatic game—Louis played the aggressor while Gui played his more restrained friend. Gui was less restrained in his own records of this sequence of events. His register indicates that he was outraged by the mistreatment of his nuncios. He called the barons “those who usurp the rule of the kingdom, assuming the spirit of dangerous rebellion, who damnably turn their faces away from devotion to the Holy Roman Church, their mother, which they prove by disdaining with contempt her legate.”98 Gui, therefore, did call for a meeting at Boulogne, but not on Simon’s terms. Rather, the legate called all the prelates and barons of England to meet him in September for a council to discuss the English situation. He knew this would be perceived as an aggressive act and be resisted by the barons, as well as by the prelates themselves, and so he fortified his summons with a threat of papal excommunication and interdict against both those who would not heed or who might impede the summons and those who might give them favorem, iuvamen, or consilium.99 Indicating that this was a move of Louis and Gui together, Gui assured the prelates that Louis had given them clear safe passage in his kingdom, so any excuses along the lines of fear for safety would not be accepted.100

Simon sent messengers to Louis and Gui. These messengers carried letters from Simon and Henry III, who was still Simon’s captive, claiming that peace had been made between the king and the barons and seeking to arrange a meeting to discuss it.101 This so-called “peace,” Gui asserted, was a mockery of the imprisoned Henry, Louis, and of the apostolic see. On August 12, with the explicit agreement of Louis,102 Gui called together the people and clergy of Boulogne and read aloud a lengthy statement against Simon and his allies.103 Gui started by recounting the events up to that point: the kingdom was once peaceful, celebrated, and devout, but it had been rocked by a severe tempest when a group of crafty barons and prelates made the Provisions of Oxford, which was an act of violence against the liberty of the head of the kingdom, the king, usurping his power and transferring it to miserable people. Pope Alexander had mercy on England and absolved all oaths connected with these iniquitous laws. But the barons’ and prelates’ rebellion against God and all justice only intensified. The pope, saddened by this and fearful that, God forbid, these new errors might take hold in the West, declared the Provisions null and void. This had little effect in England and so he decided to send a legate from his most holy side to reform peace in the kingdom. In the meantime, however, Louis, the most serene king of France, issued his Mise. In order to protect the king of England in his plenitudo potestatis, which was, Gui stated, just as the king of France had expressed it, Pope Urban IV confirmed the Mise and fortified it with apostolic power.104

This narrative was, of course, explicitly consistent with the ideas that underpinned the Mise of Amiens. And Gui developed them further. He announced that he had written letters of warning to the barons telling them that their actions against the pope and the king of France were a sacrilege, as was their indecent treatment of the king of England. What is more, he had heard that they were trampling on the liberties of the Church and abusing clerics. They were, therefore, to cease all these activities and reinstate the king of England in “all things customary” and in “all old liberties” and “with the free plentitude of royal power as much in justice as is exercised outside of justice.” Having done these things, the barons were to appear before the legate at the council he had called for September. If they remained contumacious and if they failed to fulfill these things, he would strike them with excommunication and their lands with interdict. Furthermore, all those who gave the rebels any auxilium, consilium, or favorem would be likewise struck, including all those who traded with them or conversed with them. Pointing to Gui’s understanding of the content of such associations, he stated that Henry and his clerics could converse with the rebels without incurring excommunication because they were known not to “adhere to the same mind.”105

Gui then turned his attention to the so-called “peace” treaty that Simon claimed had been made between Henry and the rebels and in favor of which he had received letters from both the English king and many prelates of England.106 This forma pacis stated that “three prudent and faithful men of the realm shall be chosen and nominated, who shall have authority and power from the lord king of choosing and nominating, in the place of the lord king, nine counselors” and that with the counsel of these nine, the king would dispose of all the affairs of the kingdom.107 Gui wrote to Henry that he was unable to accept a “peace” of this kind because it was against God and all justice. It was not acceptable to God because through it the authority of the royal majesty was purged in all things and the censure of the apostolic see was destroyed. England would be exposed to many divisions, the legate argued, because effectively three kings were created and true peace could only be based on the immobile foundation of free monarchy. This proposed “peace,” Gui contended, was no peace at all, but material schism, the root of bitterness and the origin of dissensions, and they must rather direct all their efforts toward true peace.108 Writing to the prelates of England, Gui stated that he simply doubted their commitment to peace because they clearly destroyed the liberty of the king and, having done so, elevated three new kings to the throne. With multiple heads the kingdom would be exposed to dangers and schisms and the customary order would be confused. What is more, the authority of the pope was destroyed. Rather, they must follow the Mise of the most serene king of France, which was confirmed by the pope, and which was both correct and beneficial, and stop giving consilium, auxilium, and favorem to the rebels.109 To the rebellious barons he wrote that he could not accept their proposal for peace, and that if they wanted true peace, they should open the borders of the kingdom to him, because its reformation was his sole mission.110

The prelates of England responded that the legate ought not to call the three principal ministers and counselors of the king, as described in the peace treaty, kings themselves—they were more servants than lords, more knights than princes. There were plenty of examples of such things, the prelates asserted, from the highest to the lowest: God, the ruler of all the heavens, gives movements to inferior powers that are the causes of natural movements, and the pope rules the Church through the cardinals. And yet, the prelates concluded, we do not say that there are many gods or many popes.111 Gui’s rebuttal to this line of argument allows us to see the essence of his and Louis’s conception of royal power. It is true that God rules the heavens through his angels, Gui stated, but God is not constrained by his own law. Though it would never happen because God does not err, if he found a privation in one of his angels, he could most certainly replace him with another. Gui continued that because kings are men, they are uncertain of the future, and as times and circumstances change, without any inconsistency, they can vary the men that they call to be their council. If, on the other hand, they are bound by necessity to rule with the “consilium” of certain persons, the liberty of their power is greatly diminished.

The same holds true for the papacy. For, while the pope rules with the consilium of the cardinals, he certainly is not bound by it, and he is likewise not bound by the Church’s own law—this is the essence of the pope’s liberty. Without the liberty to choose his own council, the king is no king at all and real dominion would rest with three little kings and nine sub-kings. As stated in the Mise of Amiens and in the complaints of Henry against his barons, the essence of royal power is found in the liberty to choose one’s council and ministers, to rule through one’s friends. Indeed, Gui and Louis explicitly discussed this issue: Gui recounted to the prelates that the French monarch had remarked that he would rather be a plowman, crushing dirt, than be such a prince. Gui finished his rebuttal by reiterating that the pope had confirmed the Mise of Amiens, that that was the path to peace, and that in refusing it they undermined apostolic power directly.112

We can see here not only Gui’s and Louis’s agreement about the fullness of royal power (given their relationship, this is to be expected) but also the actual content of this power. God had the fullness of power over the heavens because he was not bound by a law. Likewise, the king had fullness of power because he was not bound by positive law, but was the source of this law. This is not to say that the king wielded arbitrary power to do as he pleased. As we saw in previous chapters, positive law, prescribed force, was not understood as the principle of order, as it is in modern political theory. Rather, the assumption was that a peace existed primordially and that human law rightly intervened only when some violence had upset that peace—otherwise, it itself was violence.

And law was only one form legitimate force could take. As we have seen, in his own rule, Louis claimed no monopoly over the use of force against violence. Rather, the king was the guarantor of peace. This conception makes “constitutions” impossible because government was not a State but a network of friends, each of whom wielded his differentiated power on the field that was the peace, and with bits of law inserted here and there. It was not a negotiation of forces in contractual relationships that rested ultimately on violence manifested in a closed juridical order or a State whose scope was, at least potentially, all-encompassing. There was no State for a constitution to structure. The fullness of royal power was the power to preserve peace, which amounted to being able to choose one’s own friends, to build the network of consilium et auxilium that was the network of peace, and to attempt to incorporate all others into it. Force existed justly where this was as yet imperfect, where peace failed and violence had to be suppressed, and law was one regularized form of this force.

The “peace” proposed by the rebels, however, introduced law, introduced force, a “constitution” we might say, at a level prior to the functioning of royal power; they made royal power exist within a juridical construction, subject to and circumscribed by positive law—which is to say, by violence. This was antithetical to Gui’s and Louis’s understanding, within which the king as the custodian of peace could not be subject to such law. Rather, he had to decide when law, when force, was legitimate, when it was called for, when the peace that existed prior to his power had been shattered. But this power did not make him sovereign. There was no sovereignty. True peace would exist only when a single network of friends encompassed the social world, forming a body with a single head. As Gui and Louis saw it, within the forma pacis advanced by Simon de Montfort, the king was removed as the head of the governing network of friends. He and his counselors and ministers would not be of one mind; their relationship would be based on force (law), and so violence would be at the core of the arrangement and any hope for peace would be lost.

Louis and the legate formed a united front against this forma pacis, even though Henry III himself (still in captivity) repeatedly attempted to get them to accept it and to convince them to refrain from invading England.113 Gui and Louis shared a vision of right order and an understanding of how it should be brought about, and they worked together to construct the social order that they believed to be orthodox and useful and to extend this construction into more and more of society. Henry III and Louis were at peace—they were in the same network of consilium et auxilium—and it is clear that Louis took this seriously. England was to be incorporated into the orthodox and peaceful order, and the Provisions of Oxford and the forma pacis proposed by the barons were incompatible with this order—they were an attempt at the construction of a different order by a different network of consilium et auxilium, one that fell beyond the boundaries of the orthodox network.

Henry and the rebellious barons and prelates understood that the papal legate and the king of France were basically interchangeable and they treated them as such throughout the fall of 1264.114 Through September and the beginning of October, Simon de Montfort attempted to find some sort of compromise with Gui and Louis (Henry III was always involved in these letters and exchanges of nuncios and proctors, but it is simply impossible to say to what extent he was free to act according to his own interests, remaining a captive of Simon).115 But these attempts were ultimately unsuccessful, and the deadline for the rebellious faction to appear before Gui and to open the borders of England to his legation having come and gone, on October 20, 1264 Gui issued a formal proclamation of excommunication against the barons and prelates and interdicted their lands. He also threatened with excommunication anyone, on either side of the channel, who gave them auxilium, consilium, or favorem.116 This was a declaration that they were outside the Church.

By this time, however, Pope Urban IV had died. When the news reached the legate, Gui hurried to Italy but was elected pope before his arrival.117 During Urban’s reign, the college of cardinals had been expanded in the direction of those with French sympathies and with connections to the royal family. The election of Gui as Clement IV solidified the integration of the papal court with the French court, for Gui was most certainly a member of Louis’s network of consilium et auxilium, and this did not change with his election to the papacy. There was no reason why it had to and no reason why it should have. Networks of friendship, which was how “government” most often happened, could cross between the monarchy and the papacy without any incoherence whatsoever.

Among Clement IV’s first acts were to confirm the excommunication of Simon de Montfort and his allies118 and to reiterate that a crusade would be called against them if it proved necessary.119 He sent Cardinal Ottoboni as legate to England, “to bring peace to England, restore the authority of the Crown there, preach the Cross, and drive the pestilent man Earl Simon from the country.”120 Simon would die excommunicate in August of 1265 at the hands of Edward, Henry’s son, and a resurgent royalist force supported by Louis at the battle of Evesham. Henry III reclaimed his throne with his fullness of royal power restored,121 supported by Pope Clement IV and King Louis IX. Gui Foucois had spent his whole life building and defending the power of the monarchy. As a legate of the Holy See he had continued to do so, articulating some of the strongest theoretical support for monarchy of the period. There is no indication during his papacy that this understanding of royal power was in any way challenged by his understanding of the fullness of papal power.

In fact, Clement IV himself drafted one of the strongest statements of papal power of the period in a 1267 letter to the Greek emperor Michael Palaeologus, a letter that would become the basis of the definition of papal primacy agreed to by the Greeks at Lyons II and from there would be repeated over and over through to the First Vatican Council’s declaration of papal infallibility in 1870. Within the context of a summation of the Catholic faith that included everything from the procession of the Holy Spirit to the seven sacraments, Clement wrote:

Also this same holy Roman Church holds the highest and complete primacy and spiritual power over the universal Catholic Church which she truly and humbly recognizes herself to have received with fullness of power from the Lord Himself in Blessed Peter, the chief or head of the Apostles whose successor is the Roman Pontiff. And just as to defend the truth of Faith she is held before all other things, so if any questions shall arise regarding faith they ought to be defined by her judgment. And to her anyone burdened with affairs pertaining to the ecclesiastical world can appeal; and in all cases looking forward to an ecclesiastical examination, recourse can be had to her judgment, and all churches are subject to her; their prelates give obedience and reverence to her. In her, moreover, such a plentitude of power rests that she receives the other churches to a share of her solicitude, of which many patriarchal churches the same Roman Church has honored in a special way by different privileges—its own prerogative always being observed and preserved both in general Councils and in other places.122

Gui defended the power of monarchy and the power of the papacy with equal vigor. Within the “complete act” of his life there was no essential conflict between the temporal and the spiritual, no fundamental struggle between the fullness of royal power and the fullness of apostolic power, no issue of who was sovereign. Sovereignty, when read back into the period, forces us to find this conflict. But, it is present, in fact, in neither the sources nor the coherence of Gui’s and Louis’s lives. The opposite is the case. Gui asserts repeatedly that the challenge to royal power in England was equally a challenge to the power of the papacy. Both the spiritual and the temporal were rooted in a single conception of legitimacy and order. This was a single sacramental and incarnational world within which the material and the spiritual were always and everywhere intertwined: Church and State did not exist.
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PART III
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THE FULLNESS OF PAPAL POWER

What is far more a matter of wonder is that some, who share with us the belief that there is but one principle of all things and that nothing (except the divine nature) can exist apart from creation by God, still refuse to believe, with a good and simple faith, in this good and simple explanation of the creation of the world, namely, that it is the nature of a good God to create good things, and that good things exist—other than God and inferior to Him—which only a God who was good would have created.

—St. Augustine, City of God 11.23

IN THE FOURTEENTH CENTURY, if you wanted to know what happened to a papal legation when the pope died, you would turn to title 15 of the first book of the Liber Sextus, the 1294 supplement to the 1234 canon law, Liber Extra. There you would find an excerpt from a letter written by Gui Foucois as Pope Clement IV in 1265 to the cardinal legate in France, Simon of Brie, which stated that his legation had not expired with the death of Clement’s predecessor Urban IV. You would also find a gloss to that letter written around 1304. The gloss’s explanation for why such legations survive the death of a pope is straightforward. First, it states that some legates are called de latere—from the side—because they are cardinals, who constitute the body of the pope and so are literally sent out from his side.1 Such legates, the gloss continues, have ordinary jurisdiction and are a normal part of the hierarchy in the provinces committed to them. Indeed, they have imperium. This is so because they equal proconsuls. Like proconsuls, who shared the secret consilium of the emperor, the cardinals, the gloss asserts, share the consilium of the pope who sends them: they are of one mind, and therefore, when the pope dies, the office of legate remains. Indeed, the gloss states, we do not suspect the jurisdiction of other ordinaries when the pope dies and neither should we that of legates. It does not matter, the gloss continues, whether the legate has not yet entered his province when the pope dies, for de latere legates pertain to the Holy See, which never dies. Accordingly, during a papal vacancy, these legates fall under the control of the cardinals, to be sent or recalled by them.2

Why this seemingly obscure discursion into fourteenth-century canon law? In the historiography of the medieval papacy, we are often presented with the image of a centralizing papacy that was attempting to bring all things under the cognizance of its sovereignty—Gregory VII, Innocent III, Unam Sanctam, and so on. Canon law is often seen as the mechanism for this construction of a universal theocracy, and the office of cardinal legate is normally treated as a relatively predictable manifestation of the papal structure, and so it gets little attention. The law of the fourteenth century that I just summarized does not seem very problematic for the dominant narrative; if anything, it supports the notion of an imperial papacy. The office of cardinal legate is, therefore, emblematic of the papal monarchy, and by exploring it in detail we get at the heart of the papacy. In Part III, therefore, in order to get at the particular type of spiritual power held by the pope—apostolic power—we are going to explain the development of each part of the fourteenth-century law of legations, if sometimes in a roundabout manner.

What we find is that it was during the second half of the thirteenth century that the fully formed office of cardinal de latere legate, as it appears in the Liber Sextus, was constructed in both law and practice.3 What emerged was what amounts to a new office in the Church hierarchy, a gubernatorial office ruling over the vast domain of apostolic power in a province with ordinary, and so permanent, authority. Gui Foucois, as Pope Clement IV, developed this office, legally and practically, during his short reign. But, he did not create it ex nihilo. Rather, his understanding was rooted in his experiences in France, in his vast experience in the service of the Crown and the papacy. Clement IV developed the office of de latere legate because it was an office that had a natural place within the social order he had spent his life building. Within this order, apostolic power was integral, not all-encompassing, to be sure, but always present—the necessary spiritual complement to the secular power of the king. The de latere legate, under Urban IV and then even more so under Clement IV, emerged as the king’s counterpart: no longer a messenger or a judge delegate, the legate was the spiritual governor of a province. Together, legate and king ruled over the spiritual and temporal society that was the kingdom. The legates were not a part of a development of a papal theocracy that somehow stood over and against the monarchy. Rather, the construction of the legates and the construction of the monarchy were two aspects of the same negotium, the construction of France as the “Most Christian Kingdom.”

By looking at the development of the office of legate from the beginning of Urban IV’s reign through the death of Louis in 1270, we can see how theory and practice interacted in this negotium. Things were done because they were believed to be proper and what was believed to be proper developed as things were done. Legal definitions and formal institutional offices were occasional codifications of this dynamic, and the dynamic involved temporal and spiritual powers because it was rooted in a sacramental universe. Indeed, what we will see in the following chapters is that both Clement and Louis had a direct hand in the construction of the legatine office not only in the field of practice but also in the field of theory and codification.

This occurred within the context of a power dynamic that was rooted in networks of consilium et auxilium and not in proto-States. It was a network that included both the papacy and the French monarchy that built the new legatine office, in theory and practice, in the pursuit of the construction of the social order its members believed to be proper—the order that Parts I and II of this work attempted to explicate.

 

1Throughout the thirteenth century, de latere, ex latere, and a latere were used interchangeably. Here, de latere will be used.

2Liber Sextus, liber I, De officio legati, tit. XV, cap. II, in JC-1582, 3:249–50.

3A great many legations before this time period were, of course, referred to as de latere. The argument here is simply that it is during the period under consideration that de latere legates become in theory and practice what later canon law would define, not that the use of the term de latere itself was novel.


[image: images]CHAPTER ELEVEN

IN THE IMAGE OF A PROCONSUL

From this care arises that peace of the home which lies in the harmonious interplay of authority and obedience among those who live there. For, those who have the care of the others give the orders—a man to his wife, parents to their children, masters to their servants. And those who are cared for must obey—wives their husband, children their parents, servants their masters. In the home of a religious man, however, of a man living by faith and as yet a wayfarer from the heavenly City, those who command serve those whom they appear to rule—because, of course, they do not command out of lust to domineer, but out of a sense of duty—not out of pride like princes but out of solicitude like parents.

—St. Augustine, City of God 19.14

THE DECRETISTS AND EARLY Decretalists of the twelfth- and early-thirteenth centuries paid very little attention to the question of what happened to a legate when the pope died. In fact, the office of legate itself was not well-defined in either practice or theory.1 Nevertheless, the basically unexamined assumption was that legations expired with the death of the pope. This assumption was pervasive enough that simply no papal decretals or council canons directly touched the matter.2

However, in the mid-thirteenth century, canonists began to consider the question, largely because of the intersection of the increasing use and importance of legations with the increasing frequency and duration of papal vacancies. In the twelfth- and early-thirteenth centuries, when the papal throne had been vacant normally just a few days or even hours at a time, it was customary for a new pope to confirm legates in their commissions.3 This changed, however, with the death of Gregory IX in 1241. The apostolic see was vacant for ten months between Gregory and Celestine IV, for nineteen months between Celestine and Innocent IV, for three months between Alexander IV and Urban IV, four months between Urban IV and Clement IV, and an impressive thirty-four months between Clement IV and Gregory X, and this trend continued into the fourteenth century. Between 1241 and 1316 the apostolic see was vacant for thirteen years.4 Over the same period, the transition of legates from messengers or judges to a type of ambassador or governor was occurring. Under such circumstances, we can understand why the legal status of legates during a vacancy became increasingly worrisome for the canonists.

It was within the context of these developments that both the theory and the practice of the office of de latere legate as described in the Liber Sextus were constructed. The understanding of the legatine office expressed in Clement’s 1265 letter, which formed the basis for the Liber Sextus’s treatment, was his reconciliation of the legal tradition with his experience of apostolic legations in practice in France, an experience that was dominated by the negotium of the temporal and spiritual powers that we have discussed at length.

In 1265, after a four-month papal vacancy, the cardinal legate in France, Simon of Brie, who was one of the Frenchmen elevated to the cardinalate along with Gui, wrote to Gui, now Pope Clement IV, asking him to put to rest the assertions made by some in the kingdom that his legation had expired with the death of Urban IV. Clement responded that legates such as Simon, to whom the legatine office was committed in certain provinces that they might “root up and scatter, build and plant”5 in the image of “proconsuls and of other governors of provinces,” were ordinaries in their provinces and therefore, he declared, Simon’s legation had not expired at the death of Urban IV.6

Neither Clement’s use of Jeremiah 1:10 nor his use of the proconsul were themselves novel. However, this makes the letter all the more interesting because, in it, Clement presented a clearly novel legal conclusion as being a simple implication of what a legation was in practice and used two concepts as his rationale—one biblical and the other legal, one spiritual and the other temporal—both of which had long been associated, albeit separately, with legations, but without Clement’s conclusion being drawn from them. What Clement did differently was bring these two concepts together fundamentally, along with all the traditional understanding that underpinned them, into one definition. He brought the spiritual and the temporal together into one definition. What Clement defined for the first time was the office of apostolic governor. In what follows, I will treat the two planks of this definition and then show the implications of their unification in Clement’s thought.

We turn first to Jeremiah. The eighth-century Vita Gregorii stated of Gregory the Great that the Lord constituted him over the nations and kingdoms as Supreme Pontiff “ut iuxta illud propheticum vitiorum radices evelleret, destrueret atque disperderet, sicque demum aedificaret, plantaretque virtutes.”7 An early medieval Gallic lectionary had Jeremiah 1:10 read at the ordination of bishops,8 and the glossa ordinaria had seen in Jeremiah’s commission an image of the Father’s commission to Christ of the power to overthrow the kingdom of the devil and to establish the Church, and it tied the passage, through its agricultural metaphor, to the parable of the sower, as well as to the preaching of the Word of God as the means to this victory.9 Traditionally, then, the passage tied together the mission of Christ and the pastoral office in the Church, especially its preaching component, and it was in this sense that it was consistently deployed throughout the Middle Ages.10

Preaching, it should be remembered, was not understood as simple instruction or exhortation, as it would come to be in the modern period, but as prophetic—the preacher was the mouthpiece of the Holy Spirit.11 Jeremiah 1:10 was often applied by the reformers of the eleventh century and by St. Bernard and many others in the twelfth to the office of the papacy, the universal pastor: in the Vicar of Christ the identification of the pastoral office with the mission of Christ himself was complete.12 This trend culminated in Pope Innocent III’s explicit identification of the commission of Jeremiah as a figure of the Petrine commission.13 By the thirteenth century, the papal chancery was making regular use of the passage when describing papal primacy.14

However, it never lost its pastoral, and indeed Christological, emphasis and so remained distinct from concepts with a more legal emphasis such as plenitudo potestatis, or more narrowly construed scriptural passages such as those surrounding the Petrine commission itself.15 Indeed, the commission to Jeremiah was understood as the commission to the priesthood in general, a commission that reached a type of perfection in the papal office but was not limited to it.16 Hostiensis, for example, in listing the twelve “offices” of the prelate, includes the office of “agricultoris, ut evellat, et dissipet, aedificet, et plantet. Ergo corrigat, dissipet, et informet.”17 In support, he cites a particularly strongly worded letter of Innocent III to the emperor of Constantinople in which the pope deployed Jeremiah, along with all the other standard texts, in defense of the primacy of the spiritual, pontifical power over the imperial.18 St. Thomas Aquinas takes the first chapter of Jeremiah as an opportunity to discuss the sacramental economy, and when he writes that Jeremiah was placed over the nations “quasi mediator inter ipsas et Deum,” we can see how the most abstract theological exegesis could be bound up with how the papacy, which described itself as the mediator between God and man, made use of the passage.19 When the popes wanted to describe their office in its totality—not just its powers, but its duties, not just its jurisdiction, but its prophetic and sacerdotal aspects—it was often to Jeremiah that they turned. The popes’ identification of themselves with Jeremiah was an identification with the Church herself.

It was as such an expression of the papal office that it was used in the description of some legates. Well before formal distinctions between judges, nuncios, delegates, and legates, not to mention specific powers and characteristics of certain types of legates had been introduced into canon law, the papacy had described the commission of certain legates with Jeremiah 1:10, often describing them as de latere—from their side.20 By the thirteenth century the passage was being used only with regard to cardinal legates, often (but not always) described as de latere, and its purpose was to illustrate the extent not only of the power but also of the discretion of those commissioned with the full legatine office, to illustrate that the cardinal truly bore the vices of the pope or even of Christ himself.21 Such a legate was not only sent to hear a specific case or to deal with a narrow problem but was also granted power that he might “correct the erring, reform the deformed, root up the noxious, and plant the salutary” in such a manner as God indicated to his prudence as appropriate.22 He was given true authority.

The relationship between such Jeremiahian cardinal legates and de latere legates, the type discussed by the Liber Sextus, was not clear in 1265 when Clement IV wrote his letter to the legate Simon. There was no codified legal definition. In fact, Jeremiah 1:10 was simply not a text used in legal thinking: it does not appear in the Liber Extra in this context, and the major Decretalists did not use it in their commentaries with reference to legates. Up until Clement IV, when the lawyers wrote about cardinal legates, they sometimes discussed de latere legations, but they did not include discussions of Jeremiah. Clement was innovating. What did he mean and from what tradition was he drawing?

In his introductions to several canons of the Liber Extra (1234) St. Raymond of Peñafort seems to use de latere legate and cardinal legate interchangeably, though ambiguously.23 But, he also suggests that de latere legations are not identical to general legations, but are rather a special case among them.24 Goffredus of Trani, in his Summa from around 1240, maintained that a de latere legate could be a cardinal or “another official of the curia.”25 On the other hand, in canon 7 of the First Council of Lyons, Pope Innocent IV divided those holding a plenam legationem into two categories: those sent from the pope and those claiming the dignity on account of their churches. He then exempted cardinal legates from the canon’s distinctions “because just as they rejoice in a prerogative of honor, so we wish them to exercise wider authority.”26 In his commentary on the Decretals, Innocent IV limits de latere legations to cardinal legates who, in virtue of being cardinals, were distinct from, and had wider discretion than, other legates who “do not have more power than is contained in their privilege.”27 So, for Innocent IV, the cardinal legates, as cardinals, have special legatine powers, and it is they who are accordingly called de latere.28

In his Summa of 1253, however, Hostiensis asserts that de latere legates need not be cardinals; they could theoretically be from the pope’s familia or even entirely foreign. Nevertheless, Hostiensis states, in practice, the “Roman Curia understands only cardinals, who assist the pope also in consilium, as being sent de latere papae.”29 To Hostiensis, the papal curia sent only cardinals de latere, but these legates were not called de latere because they were cardinals. Rather, what distinguished de latere legations was the physical, personal, viva voce commission.30 The glossa ordinaria to the Decretals, compiled or written by Bernard of Parma before 1263, largely supports Hostiensis. It states that while other legates are bound by their privileges, legates sent de latere papae have greater powers intrinsically “because they are to be understood as a part of his body.”31 Such de latere legates, the gloss asserts, need not be cardinals by their nature; they could be chaplains or other officials of the curia, so long as they assist at the pope’s side and are sent to a province with a general legation, even if only the cardinals participate in secretis consiliis.32 Nevertheless, the gloss states, it is the cardinals who are most properly called de latere because they are said to be “part of the body of the Lord Pope” and because more of the pope’s power is given to them than to others. It then goes on to cite canon 7 of the First Council of Lyons mentioned above.33 To the gloss, then, de latere legates had, by their nature, more power than other legates. Since cardinal legates had in practice more power than all other legates, it was necessary logically that de latere legates be cardinals.

Although it is clear that there was not a consensus concerning the theoretical relationship between cardinal legates and de latere legations among the canonists of the mid-thirteenth century, they did concur that de latere legates and cardinal legates were in practice the same, and that such legates had more power than other legates, not on account of greater privileges in their commissions, but on account of the nature of this type of legation itself. The consensus held that this greater power was a consequence of the legate’s personal intimacy with the pope himself, with his body. Cardinals had a greater intimacy with the pope than did anyone else. They shared with him “secret council,” and so were said to be members of his body. This intimacy was the reason for the practical, if not theoretical, identification of de latere legates with cardinal legates.

It is in relation to the greater intrinsic stature or power of these legates that we can see how the Jeremiah concept, a theological rather than juridical concept at its root, comes into play. Such legates share in the fullness of the Petrine office, a prophetic and Christological office: they bear the vices of the pope and so his Jeremiahian commission. In his letter to Simon, Clement takes this idea and restructures it in juridical terms:

We, therefore, declare with the present edict that legates to whom in certain provinces the legatine office is committed to them, that in that place they might root up and pull down, build and plant, in the likeness of proconsuls and other governors of provinces, by whatever special name they might be reckoned, their decrees are firm in those provinces, that government having been demanded of them, to bear the dignity of an ordinary, and to be reputed an ordinary of the province commissioned to them, the aforementioned office of legate commissioned to you by our predecessor, in no way expires through his death.34

It is in this equation of a theological idea that long had no legal significance with explicitly juridical concepts that the true import of Clement’s thought emerges. Due to the cardinal legates’ Jeremiahian commission, they are in the likeness of proconsuls. It is hard to imagine a more temporal office than that of proconsul, of Roman governor, and Jeremiah 1:10 described the very essence of the sacerdotal office. Clement effortlessly brings these together in one office. Cardinal legates are governors whose offices are Jeremiahian and so Petrine. In order to understand the significance of this, we must explore the history of the proconsul concept and its traditional use in the explication of papal legations.

In Roman law distinctions were made between delegated, mandated, and ordinary jurisdictions, which were often explained as the distinctions between judges in a specific case, procurators, and governors. Judges commissioned with a specific case had delegated jurisdiction, which was closely bound by the conditions of the commission. Only in relation to that particular case did the delegate have jurisdiction, and his ruling could be appealed to the delegator.35 In the thirteenth century the Roman law surrounding delegated jurisdiction was, for obvious reasons, most consistently used to explicate the office of papal judge delegate.36

Mandated jurisdiction, on the other hand, was closely and personally bound to the mandator: “He to whom jurisdiction has been delegated possesses none peculiar to himself, but must only exercise that of the magistrate who conferred it upon him.”37 Since one with mandated jurisdiction possessed no jurisdiction of his own, even in a delegated sense, appeals went not to the mandator but to his superior, and mandated jurisdiction ended when the mandator either revoked it or died.38 Mandated jurisdiction fell under the category of mandates generally, which were a form of personal contract rooted in the duty of friendship.39 The most commonly discussed type of mandate in Roman law was that between the dominus negotii and his procurator in court or business, and it was in this context that the concept was most often used in canonical discussions.40 However, there was often no clear distinction made between delegated and mandated jurisdiction within papal or canonist writings.41

In contrast to those with delegated or mandated jurisdiction, those officers with imperium, who ruled from the inherent power of their offices—such as consuls, proconsuls, praetors, and propraetors—were said to have ordinary jurisdiction.42 The proconsulate itself was not temporary or unusual, but rather a permanent aspect of governance. As Ulpian stated, “There is one proconsulate and the welfare of the province requires that there should always be someone through whom the people may transact their business.”43 It was in reference to the ordinary position of the proconsulate in the imperial hierarchy, right below the emperor himself, that the office was often invoked in the Medieval Church, most often in order to express the precedence of divine mandates over all earthly powers.44 It was the office’s fixed place, its very ordinariness, that made it useful in discussing hierarchy generally,45 and that made its use by Clement important.

Earlier canonists had sometimes compared legates to proconsuls or other praesides and had occasionally even asserted that papal legates were ordinaries to buttress their arguments concerning the relationships between the jurisdictions of various ecclesiastical offices.46 But these assertions were never consistently made, nor were they central to the arguments being advanced, and it is impossible to read later medieval distinctions between legates with ordinary jurisdiction and judge delegates or procurators back into canonical commentaries written in the twelfth and thirteenth centuries.47 It was only over the course of the thirteenth century that the Roman law was extensively exploited in canonical jurisprudence, and its categories and concepts were appropriated in an ad hoc manner in order to help explicate certain legal problems. It is, therefore, a mistake to attempt to read neat civil law distinctions back into canonical discourse. When the canonists of the thirteenth century used Roman law, they were doing so in order to help explain ecclesiastical offices and procedures that predated the systematic study of the civil code. These ecclesiastical structures were not built from the code. Rather, the code was applied to them here or there. Apparent inconsistencies often arise because we are looking for uniform application of the civil law when, in fact, the point of unity is the objective institution being described, not the legal categories (or “packets” of legal reasoning) being used to help describe it. What this means is that when canonists used some aspect of the law of delegations to explain legates in one context and then some aspect of the law of mandates to describe legates in another, this is not necessarily an indication of “confusion,” as some historians would have it.48 The object under consideration is the office itself, not the law as such.

In such a way, the thirteenth-century commentators on the Liber Extra (X) had made wide use of the proconsul in order to explain the superior jurisdiction of certain legates to judge delegates, local ordinaries, or other legates in particular circumstances. Goffredus of Trani, for example, attempted to explain why de latere legates can absolve certain excommunicates outside their provinces while other legates cannot (X 1.30.9) by pointing out that proconsuls could use their insignia and exercise limited jurisdiction outside their provinces.49 But the comparison is limited to the instance, and when discussing whether a legate can call a council, Goffredus bases his treatment on the powers and limitations of mandated jurisdiction, and to him, as is consistent with mandated jurisdiction, a legation ends when the pope dies.50

In his Summa, Hostiensis makes relatively little use of the proconsul or praeses. Rather, he offers a largely theological, Christological definition of legations. In continuity with the traditional understanding, he states that the death of the pope ends a de latere legation because the legate relates to the pope personally.51 De latere legates came from the side of the pope and were to be understood as a part of his body.52 Hostiensis explains that what distinguishes such legates from others is that the pope commissions them “with living voice, as if they might touch the hem of his garment and be made healed and privileged.”53 Paraphrasing the Gospel, he understood their commissions Christologically: the authority of Christ himself was physically transmitted through the pope to the legate. Such a legate bore the vices, the place, of the pope’s physical body, and when it died, so did his mandate. And so, the expiration of a legation at the pope’s death was a simple consequence of what such a legation was.

If it were otherwise, Hostiensis argues, we would have to conclude that two men, the pope and the legate, separately held the papal authority, that they simultaneously occupied the same dignity, and this is not the case.54 When he does cite the Roman gubernatorial offices, it is superficially and not to the effect of the legates having ordinary powers. For example, in his explication of the special authority of de latere legates, where he asserts that their judgment is to be understood as the judgment of the pope himself, Hostiensis cites the Digest’s chapter on praesides together with a decretal of Innocent III that states that the legate (in the circumstances of the decretal) was simply the exsecutor of the pope’s will with no authority of his own.55 Like Goffredus of Trani, Hostiensis invokes the proconsul when discussing the limited powers of the legate outside his province.56 And, he again cites the Digest on praesides when he asserts that a legation ends when the legate leaves his province.57 However, when he states that a legation ends with the death of the pope, he cites a letter of Gregory the Great that emphasized the profoundly personal, and limited, nature of the pope’s bestowing of his vices.58

For both Goffredus and Hostiensis, then, Roman law on governors was deployed primarily when they were discussing the territorial and narrowly jurisdictional aspects of legations. The primary similarity upon which they drew was that both governors and legates had provinces committed to them. The actual content of the legatine office, however, and the nature of the relationship between the legate and the pope were explained with reference to other legal or theological principles that emphasized the profoundly personal nature of the relationship.

Innocent IV was different. In his treatment, he basically adopts the office of proconsul as a mirror of the office of a cardinal, de latere legate. He buttresses his assertion that such legates are ordinary judges holding imperium with multiple references to Roman law texts, but not a single canonical text. Such legates’ similarity to proconsuls, and therefore their ordinary jurisdiction, is not treated as a proposition in need of proof, but rather as a starting point for Innocent’s reasoning concerning legatine powers.59 However, Innocent’s treatment is narrowly juridical. He does not assert an understanding of the relationship between the pope and legates, nor does he expound upon the content of the imperium that the legates hold. Like the other canonists, Innocent uses the proconsul comparison largely in order to demonstrate the jurisdictional superiority of the de latere legate in his province, but one difference between Innocent and the others is that the legate as judex is the only aspect of the office that he discusses. He does not even mention what happens to a legation when the pope dies. Nevertheless, he does assert repeatedly that legates are ordinaries, and his comparison of legates to governors is foundational and sustained.60

What Clement IV did in his letter of 1265 was combine Jeremiah 1:10 with the Roman gubernatorial offices. He took Innocent IV’s foundational comparison of the legate to the proconsul—the claim that the legate had imperium—and then gave that imperium content beyond the narrowly juridical. The Jeremiahian legate ad instar proconsulum—in the image of a proconsul—held the imperium of the papacy, which is not imperium at all, but the highest spiritualem potestatem—the power to root up and to plant. And it was ordinary: as all power in nature came from the creator and all legal power came through the divine law, Jeremiahian power, the spiritual power, came through the sacramental reality of the Church, personified and even incarnated in the pope,61 and was not a temporary or exceptional thing—rather, it persisted.62 The Church was a society through which this spiritual power permeated, which was held together by the spiritual power, most perfectly, of course, through the sacraments, but also through the manifestation of the spiritual power in the canon law, which, as Hostiensis stated, brought together the natural and temporal with the theological and spiritual.63

To Clement, it was in this society that the legate was ad instar proconsulum, a fixed and ordinary aspect of the hierarchy. This bringing together of the theological with the legal informed the meaning of both. The prophetic office was as much taking on gubernatorial meaning as the gubernatorial office was being extended beyond the juridical: the equation of the governor’s duty to clear his province of “bad men” with the prelate’s duty to “root up the roots of vice” worked both ways.64 Clement’s declaration, then, was consistent with both Hostiensis’s theological legates and Innocent IV’s juridical legates and must be understood as a manifestation of the movement by which the Church sought to reconcile the sacramental and the governmental (the spiritual and the temporal) aspects of itself, which was the real root of the thirteenth-century construction of canon law.

Rather than a development sequestered within abstract jurisprudence, Clement’s letter was predicated on the reality in practice of a type of legation clearly distinct from judge delegates and from limited, mandated commissions such as those of executors or nuncios. Christopher Cheney is, therefore, slightly mistaken when he presents Clement IV’s declaration as profoundly innovative and opposed to the then ruling custom concerning legations.65 Clement was not creating a new type of legate, but instead defining an office that he perceived to already exist. And while Clement’s letter defined the continuation of such legations in law, it did so under the assumption that such a definition was simply the rational implication of the office’s reality. This is why the central rationale of the letter could be a comparison to the proconsulate of Roman law, Roman law being treated as exemplary legal reason and not as itself statutory.66 Clement took two concepts that had long been associated separately with reference to legates, Jeremiah and the proconsulate, and applied them to each other and to the legatine reality as he understood it. In doing so, he created something new in law: a spiritual, pastoral, and permanent apostolic governor of a province.

Clement’s understanding was obviously rooted in his experiences in France. As has been demonstrated, during the reign of St. Louis, especially after 1254, spiritual power and monarchical power had been progressively integrated into a single apparatus of governance that had centers of authority and legitimacy in both the Crown and the apostolic see. By the 1260s apostolic power permeated the kingdom and was an essential aspect of its governance. Because the papacy and the Crown shared common goals and a common conception of the ideal Christian society, over the years the overlap between ecclesiastical and secular institutions grew in both size and importance. As pointed out above, all three of the de latere legates who spent considerable time in France in the 1260s emerged from this overlap: Gui Foucois (the future Clement IV), Simon of Brie (the legate to whom Clement wrote and the future Martin IV), and Radulph Grosparmi. All three had been personal counselors to the king, royal clerics, and held high offices in his administration.67 These men were actively involved in the construction of the kingdom’s governance from the inside, and they crossed from service to the Crown to service to Pope Urban IV, himself a Frenchman, with no apparent anxiety or inconsistencies in behavior. It seems that whether they worked for the king or for the pope, they understood themselves as involved in the same project.

Men who emerged from and worked within this negotium—such as Clement IV, Cardinal Henry of Susa (Hostiensis), St. Thomas Aquinas, and St. Louis IX—understood all law as ordered toward the right ordering of Christian society. This was neither solely the affair of the monarchy nor solely the affair of the papacy, but rather the affair of all authority, rooted ultimately in divine authority, and it was this authority upon which all law, secular and ecclesiastical, was constructed. This meant that the law (all law—civil, customary, and canonical) had always within it spiritual and temporal elements, and so spiritual and temporal authorities. Apostolic authority was therefore not some addition or exception to the government of the kingdom or the Church, something added in here and there, that had to be dealt with and reconciled with the real law of the land. Rather, apostolic authority was intrinsic to the practical law itself. We can easily see why Clement would be inclined to understand the office of the de latere legate, therefore, as that of a governor rather than as that of a delegated judge or ambassador, and indeed, as early as 1257, when Gui had not yet taken orders and was working as an enquêteur for the Crown, we find him stating that legates are proconsuls.68 Within Clement’s understanding, apostolic power was a necessary and ubiquitous constant of right order, which was as much ecclesiastical as secular. If apostolic power itself did not dissolve when a pope died, how did it make sense that the chief office wielding that power within a territory did?

We can see this also in a series of bulls he issued in 1265 concerning inquisitors into heresy, a matter concerning which Clement, of course, knew a great deal. He wrote to the various temporal powers of the Church instructing them to have the law of Frederick II against heresy written into their statutes. This was the standard secular complement to the papal commission of inquisitors, as we saw in an earlier chapter.69 But more significantly, he promulgated a papal letter that asserted that the commissions of inquisitors did not expire with the death of the pope.70 This is of major importance because, as we have seen in the case of legates, such a claim was essentially the assertion that inquisitors were ordinaries, that they were a fixed part of the hierarchy and not judge delegates. Along with papal privileges against all ecclesiastical censures from local ordinaries or from papal delegates, the inquisitors were elevated above all except the pope himself or his de latere legates.71

Within Clement’s conception, emerging out of the negotium pacis et fidei, the need for a spiritual governor, an ecclesiastical proconsul, was obvious and natural. This was what he was asserting in his letter to Simon, and it was the basis for his construction of the legatine office over the course of his reign—the office that would come to be defined in the Liber Sextus as a de latere legation. While a full treatment of the role of apostolic power in France during Clement’s reign will have to wait for a future work, a detailed examination of the legations of Simon de Brie and Radulph Grosparmi in the present will provide a window into its functioning and help explicate the understanding of the relationship between spiritual and secular power that was shared between Clement and Louis and that underwrote the construction of Louis’s France.
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[image: images]CHAPTER TWELVE

WITH THE COUNSEL AND ASSENT OF THE KING

After the city comes the world community. This is the third stage in the hierarchy of human associations. First, we have the home; then the city; finally, the globe. And, of course, as with the perils of the ocean, the bigger the community, the fuller it is of misfortunes.

—St. Augustine, City of God 19.7

WHEN GUI FOUCOIS CAME to the papal throne there were two large initiatives in France in which apostolic power figured centrally: the raising of funds and an army to send to the Holy Land, and the doing of the same to send against Manfred in Italy. In 1265 these initiatives were distinct: Giles, the Archbishop of Tyre, bore apostolic authority and worked to succor the Holy Land, and Simon of Brie, as a de latere legate, bore a commission to bring Charles of Anjou against Manfred. Both of these initiatives had been long-running, and in both of them the bearer of apostolic power partnered with the Crown.1 Along with these two missions, the papal representatives in France assumed wide-ranging commissions concerning what we might call general Church government: reform of monasteries, reconciliation of feuding clerics, resolution of disputed elections, and things of that nature. In the nearly four years of Clement’s reign, most of these manifestations of apostolic power were consolidated under a single de latere legate, and the office of de latere legate itself transitioned from being limited, in the sense that it was aimed at the completion of a narrow mission, to being wide-ranging and essentially permanent. The office described in the previous chapter was solidly built. The legate became the king’s counterpart in the pursuit of the negotium of both Crown and Church—the establishment of peace, the protection of the faith, and the defeat of the infidel—a negotium that always involved both temporal and spiritual power and that, over the course of the career of Gui, as we have seen, was established as the social order of France.

Giles had come from the Holy Land during the papal vacancy between Alexander IV and Urban IV (1261) in order to raise support for the beleaguered Christians. Finding the curia without a head, he traveled to France and met with Louis IX in order to formulate a plan. With Urban’s election, he quickly sought and received apostolic support for his mission in France.2 From the beginning, then, Giles’s mission was conducted along with the Crown: the succor of the Holy Land was, of course, extremely important to Louis, and it was an initiative that was by its very nature as much spiritual as temporal. At first Giles was commissioned to simply preach the Cross.3 Urban had granted one hundredth of all ecclesiastical revenue for the succor of the Holy Land in 1262 but had commissioned its collection to local prelates, not Giles. These prelates encountered strong resistance from much of the French clergy and were largely unsuccessful.4

In January of 1263 the pope, extremely anxious to help the Holy Land, consolidated all crusade-related operations under Giles.5 He became the “executor of the business of the Cross” in all of its dimensions, from collecting the hundredth to raising recruits.6 Everything that Giles did was to be done with the consilium et assensum, the counsel and the assent, of Louis.7 “Because [he had] complete confidence in the king’s laudable zeal for the succor of the Holy Land,” Urban stated that the hundredth was to be used at the discretion of the king, who was given power to attach people to Giles’s mission at his will.8 Giles himself was given wide-ranging apostolic powers, elevating him above not only the local hierarchy but also all others bearing apostolic authority in the kingdom, above the whole complex tapestry of spiritual power that permeated society, at least in the pursuit of his commission, and the pope exhorted the French prelates and nobles to grant him favorem, consilium, and auxilium.9 Those who failed to do so would be considered rebels and moved against accordingly.10 Together, the king and Giles called a council in Paris at which they got the assembled prelates to agree “freely, not forced by apostolic letters or compelled by the secular arm,” to pay the hundredth.11 The collection of revenue, its expenditure in aid of the Holy Land, and the preaching of the Cross were a single project, as much the king’s as the papacy’s, and Giles and Louis worked as a unit that bore the fullness of both apostolic and royal power. Desperate to help the Holy Land, Pope Urban IV exhorted Giles and Louis to plan and to execute a general passage for March of 1265.12

In the historiography, one frequently finds a certain narrative that the papacy of the 1260s had a single-minded obsession with Manfred and viewed Louis’s obsession with the Holy Land as a hindrance to their Italian ambitions, but there is no evidence of this in the sources through 1264. Urban IV not only explicitly connected the resolution of the Italian business with the succor of the Holy Land13 and granted wide-ranging powers to men such as Giles but also wrote letters exhorting kings and nobles throughout Europe to take the Cross.14 The March 1265 date for a general expedition was set by the papacy, and apostolic power was fully deployed in the attempt to make it a reality. Urban not only was fully supportive of Louis’s crusade plans but also was inclined to harangue the monarch to get on with it, to grant heaven the auxilium he owed it.15 It was in the attempt to aid Louis in the raising of a crusade force that Urban consolidated so much apostolic power under Giles and attached him so directly to the royal initiative.16 Giles had such power that some contemporary sources refer to him as a papal legate, even though neither the papacy nor the archbishop himself ever did so.17 The point, though, is that by 1265 the whole business of succoring the Holy Land was organized under the king and a single cleric bearing wide-ranging apostolic power.

Meanwhile, in the spring of 1263, with things going poorly in England, Albert, a papal notary, began serious negotiations with Charles of Anjou and Louis IX concerning the possibility of Charles taking the Sicilian throne and defeating Manfred,18 and the talks continued through the rest of 1263.19 By the spring of 1264 a tentative agreement had been reached, and in May Urban IV decided to send Simon of Brie as cardinal legate, at the request of Louis, in order to finalize the agreement and to help Charles and Louis put the plan into effect, a plan that included a tenth of all revenues from the French clergy for three years and the preaching of the Cross against Manfred.20 Simon was commissioned with a full legation, that he might “rip up and plant,” so that he might pursue whatever course was necessary for the success of the Sicilian business, and he was given a full dossier of papal letters attesting to his apostolic powers.21

The documents surrounding Simon’s commission give a window into the real content to the consilium et auxilium concept that we discussed in Part II. They allow us to get behind legal rights, privileges, and dispensations, spiritual as much as temporal, that so many documents focus on and see how power was actually wielded. Of course, Urban wrote to the ecclesiastics of the kingdom requesting that they give the legate consilium et auxilium, and he likewise wrote to Charles and Louis.22 This was perfectly normal, the ideal being universal cooperation.

We have, however, a few more papal letters to Louis of profound importance for understanding consilium et auxilium. The pope was understandably nervous about the French Church’s reaction to a new tenth. The kingdom’s prelates, after all, had only hesitantly and only after the king became involved agreed to pay the hundredth for the Holy Land. Urban wrote to Louis, “in whom only after God the Roman Church finds the foundation of her hope,” stating that the success of the whole business rested on Louis and asking him to exert himself for its success. He should do so, the pope asserted, not only because of Louis’s devotion to the Roman Church but also because of his personal devotion to Urban IV himself. In particular, the pope asked the king to attempt to get the prelates to show favorem to Charles and to pay the tenth. It was known, the pope asserted, that the Archbishop of Rouen and the bishops of Bayeux and Évreux were bound to the king vinculo familiaritatis and that these prelates were held in great favorem in the consiliis of the other prelates, who were accustomed to adhere to their “consilium.” The pope asked, therefore, that the king show solicitude and attentiveness that the prelates might easily concede the tenth.23

The Archbishop of Rouen was the Franciscan Eudes, a particularly close friend to Louis and a regular part of his Parlement.24 Eudes had worked closely with both Gui Foucois and Giles in Louis’s negotiations with James of Aragon.25 Both Bayeux and Évreux were sees with traditional ties to the Crown. Radulph Grosparmi, the keeper of the royal seal, had been the Bishop of Évreux before his elevation to the cardinalate along with Gui and Simon.26 Bayeux was similar. The current occupant of the see had been the king’s candidate in a disputed election in 1263 and had finally assumed control only after Urban IV settled the dispute in the king’s favor.27 The bishops of these sees were a part of the king’s tightest network of consilium et auxilium, and they were themselves members of other networks and so had influence over bishops that both the pope and the king lacked. The pope was sending Simon as legate, he asserted, because he was recognized to have a true devotion to Louis, from his “tender years,” and so the pope asked that the king might support his legation with consilio et auxilio, with his regio favore, that he might be successful in the business commissioned to him.28 The pope also asked Louis to induce Charles to follow the consilium of the legate.29

What the pope was spelling out here were the implications of the merger of the Crown and the papacy into a single, large network of consilium et auxilium. The king and the legates were members in a number of overlapping smaller networks that included the king, the nobles, the prelates, Charles, Alphonse, and the pope himself with his cardinals Gui, Simon, and Radulph. All these networks needed to be exploited and directed at the negotium. Urban was calling on Louis to deploy all his social power and to make the pope’s initiatives his own, even as the pope made the king’s initiatives his own (for example, in England and in the raising of funds and an army to succor the Holy Land). This was how large-scale initiatives could happen. Urban was asking that the whole, extended network be tightened up, with Louis and Simon the legate at the top, and directed toward a common goal, the defeat of Manfred. But this goal, the pope assured the king, was not distinct from his and Giles’s work for the Holy Land: success in the Holy Land was dependent on success in Italy.30 The chroniclers of St. Denis related that Louis supported Charles’s campaign in Italy because he wanted to give auxilium to the Roman Church,31 and it should not be forgotten that it was Louis who requested that Simon be sent as a legate into France.

And so we can see that the massive number of apostolic letters that were given to Simon—all his privileges and powers to manipulate, dispense with, and trump all other manifestations of spiritual power in the kingdom—were only the legal support, the administrative and jurisdictional formalities, that constituted a de latere legation; his real “power” came from his integration into networks of consilium et auxilium. This is what Gui had lacked in his legation to England: he was a part of Louis’s network, which was allied with the side in England that was then losing, and he was never able to even enter the kingdom. Simon, on the other hand, arrived in France as a member of the dominant network, a network that had been at work for most of the thirteenth century building a social order within which Simon, personally, as a cleric of the king and as a papal legate, was integral.

Simon arrived in Paris in August 1266, and together with the king called a council of the “majoires” of the kingdom, both prelates and nobles. The legate preached a stirring sermon against a certain type of blasphemy in which men were accustomed to swear on the saints or even Mary herself, and the king promulgated a statute against this bad custom. Then Simon and the king informed the gathered men that the pope had granted a tenth of ecclesiastical revenues for three years to aid Charles in his campaign against Manfred.32

This gathering is interesting for a couple reasons. First, its focus on blasphemy was a continuation of a theme for Louis. He had long associated success against the external enemies of Christ with success against the internal enemy of Christ in his own kingdom. Indeed, in 1260 in response to Pope Alexander IV’s exhortations to action against the Muslims, Louis had held a similar council in Paris and had likewise legislated against blasphemy.33 Simon, of course, was in agreement with Louis about this problem, and the legate and king acted together to remedy it—moral reform and crusade remained thoroughly bound up together, as it had been in the negotium pacis et fidei. Second, there had been a similar council called in 1262 by the bishops who had been commissioned by the pope to collect the hundredth for the Holy Land. The assembled prelates on that occasion refused to accept the levy and appealed to the pope.34 This council of 1266, however, presided over by both king and de latere legate, was of a different order, and while many prelates resented the tax, they could not outright refuse to cooperate with this network of consilium et auxilium.

Some prelates did resist, however, both the tenth for Sicily and the hundredth for the Holy Land. “Ducte spiritu voluntario rebellarent,” as one partisan of Charles put it: they tried to hide revenue or to lie to Simon, Giles, or their deputies about the size of their prebends.35 In these cases, it was only with the direct intervention of the secular power that money was collected,36 and the collection of ecclesiastical revenues was most certainly as much a royal as a papal affair. It was, in fact, the affair of the whole network of consilium et auxilium, and as one would expect, prelates who were members of that network were far less inclined to resist payment.37

But Simon and Giles (and Gui as legate dealing with England through late 1264) were more than simply tax collectors. They were the chief representatives of apostolic power in the kingdom, and wherever the wielding of that power was necessary, they make an appearance in the sources. When relics were to be transferred, when a religious house needed correction, when an investigation into some crime had to happen, the pope often called upon his special representatives to perform the task.38 Other special papal delegates, such as inquisitors into heresy, were likewise called upon to represent the pope in affairs that diverged widely from their specific commissions.39 Apostolic power was widely deployed throughout the kingdom, but throughout the reign of Urban it remained largely ad hoc.

Nevertheless, under Urban IV we can see the beginnings of the legate as proconsul, as spiritual governor. In 1264 Louis wanted to move a group of Dominicans to a new location and build them a house. This move was resisted by the local secular clerics, who did not want the friars in their jurisdictions. Louis asked the pope to intervene, but the pope responded that his intervention was unnecessary, as Louis had with him the legate, whose powers were more than sufficient to deal with the situation.40 There had been some minor consolidation of power under Simon: only he, and no longer Giles, could take up provisions from the local prelates; only Simon could pass censure against the inquisitors into heresy.41 But, overall, the papal representatives in France remained tied to specific initiatives, even if they were integrated into a stable network of power.

With the death of Urban IV in October of 1264, this whole apparatus ground to a halt. The restive prelates were inclined to take a strict view of the powers of papal legates during a vacancy, and Simon was left largely impotent.42 When Gui was elected as Clement IV in February 1265, he was obliged to reissue the entire dossier of papal letters to Simon and to Giles and to exhort them to continue in their commissions.43 This was very disruptive and it was the immediate context for the letter to Simon (discussed in the previous chapter) that asserted him to be a proconsul, a permanent part of the hierarchy, the holder of an office that certainly did not expire with the death of the pope. As we saw above, this claim had far-ranging conceptual implications. It was only over the course of Clement’s reign, however, that these implications became reality as he and the network of which he was a member sought to build the order they believed proper.

Like Urban before him, Clement IV was wholly committed to both a crusade to the Holy Land and the expedition against Manfred. There was no conceptual conflict between the two; they were understood as two manifestations of the same central problem.44 Through 1265 preparations continued to be made for both expeditions, and Clement routinely exhorted men to take up the Cross and travel immediately to the Holy Land, exhorted Giles and Louis to quickly and effectively work for its succor, and assured the prelates of Palestine that help was on the way.45 Louis’s and Giles’s operations actually increased during this year as they built a vast network of preachers and collectors of revenue. These men were largely Mendicants, who had been exhorted to the task by Clement himself.46 Clement even extended the extent of Giles’s apostolic power, definitively elevating him above all of its normal manifestations,47 and he emphasized that everything Giles did was to be done with the consent and assent of Louis.48 Giles continued to serve as a basically permanent representative of apostolic power, working with the king on issues that diverted widely from crusade.49 This observation is made to point out that there is no support in the sources for the sometimes asserted narrative of these years that sees Louis as an idealist, even quaint, crusader, clinging to an outmoded and futile dream of success in the Holy Land, even while the papacy had shifted its focus to the cynical and calculating issues of power politics in Italy.50 Clement IV simply did not have different views concerning Christendom, crusade, kingship, or the Church than did Louis—positing such a disconnect between Gui Foucois and Clement IV is absurd: he was the same man and his life was internally coherent.

What did arise in the second half of 1265 were certain complexities of policy that compelled Clément to temporarily subordinate preparations for a crusade to the Holy Land in favor of success in the Sicilian expedition, and this did lead to some tensions between Louis and the pope. What happened is relatively simple. The papacy’s arrangement with Charles of Anjou was ratified and he was solemnly invested with Sicily in July of 1265.51 At the same time pressure from Manfred increased considerably and the government of the papal patrimony essentially collapsed.52 Charles’s campaign had to happen immediately. The problem was that not nearly enough of the tenth had been collected to finance the campaign, nor had a large enough army been raised.53 Clement, therefore, sought to support Charles through borrowing against the tenth yet to be collected. The legate, Simon, was then to raise the money in France and pay the papacy’s creditors.54 Simon did so, but the money went too quickly. By late fall of 1265, as Charles crossed into Italy, the money was gone and Clement was desperate.55 He wrote to Simon, telling him to preach crusade, to commute crusader vows in favor of the Sicilian campaign, and to try to get a loan from Louis and Alphonse, secured by the tenth.56 He wrote similar letters to Alphonse and Louis himself.57 Clement wrote to friendly prelates and to the Mendicants of France, exhorting them to preach crusade and to raise more knights for the campaign.58 The pope was trying to divert all the resources of the network of consilium et auxilium to the Sicilian campaign.59 He seems to have had little luck, and by November his letters were increasingly frantic.60 He begged Louis to give Charles auxilium.61 Clement went so far as to extend the full crusade indulgence to those who simply paid the tenth that they owed.62 Louis seems to have been hesitant to devote such resources to Charles’s bid, and Giles complained bitterly that the needs of the Holy Land were being subordinated to those of Sicily and tried to exert pressure on the cardinals and others at the papal curia to change the situation.63 Ultimately, though, the king did send money to Charles and on February 26 of 1266 his brother defeated and killed Manfred at the Battle of Benevento.64

This brief tension between Louis and Clement is the only evidence that can be proffered for the supposed divergence between the Crown and the papacy over Italy and the Holy Land after it had been agreed that Charles would take the kingdom. What we are actually seeing is a disagreement among the leadership of a single network of consilium et auxilium, a disagreement that, because of the nature of such networks, could be settled only through exhortation, argument, and ultimately cooperation. This tension, however, concerned expediency, not principle. That this is the case becomes manifest in light of the fact that as soon as Manfred was defeated, Clement turned his whole attention toward the Holy Land, as he had promised throughout the Sicilian campaign.65 As we have seen, at Clement’s ascension to the papal throne the papacy had two primary initiatives with significant operations in France: the succor of the Holy Land and the defeat of Manfred. Clement initially pursued both, but then at the crucial moment, the turning point in the war against Manfred, he directed all his attention and resources to Sicily; with Manfred defeated, he turned back to the problem of the Holy Land.66 Hopefully, we have established by now that Clement and Louis shared a worldview and worked toward the construction of the same social order. Such fundamental agreement in no way precludes particular disagreements or tensions. Nevertheless, it is the congruency between papacy and Crown that becomes manifest in the lead up to Louis’s crusade of 1270, and it underwrote the seemingly perpetual legation of Simon and his successor and the construction of the proconsulate, the Jeremiahian legatine office.

In March of 1266, shortly after the defeat of Manfred, Clement wrote a letter to Louis in which he assured the king that their relationship of trust and friendship was most certainly sound. He promised the king that whatever he might ask of him, he would consider with full maturity and always with an eye toward Louis’s well-being and salvation. Even if it might seem otherwise, the pope reassured him that he would always act in his favor as much as possible. If there was ever doubt or questions concerning the pope’s actions, Louis should write to Clement and he would respond with a full explanation. The king should never question the pope’s commitment to his welfare and there would be no secrets between them.67 Based on their long-running friendship, we ought to take this letter at face value. The king and the pope’s relationship was strained in the final phase of the Sicilian campaign, but it was over, and Clement wanted to make sure that he and the king remained united in consilium et auxilium, in friendship.

Immediately on the heels of Charles’s victory, Clement started diverting resources to the succor of the Holy Land. He wrote to Simon in April that since Charles’s whole expedition was a means towards the end of succoring the Holy Land, and since that mission was over, the legate was to stop preaching the Cross to Sicily and to begin preaching the Cross to the Holy Land. What is more, Clement instructed the legate to make his auxilium et consilium available wherever it might be useful, especially to the Archbishop of Tyre, Giles, and his collectors.68 At the same time, Clement wrote to Louis exhorting him to lend auxilium to the Holy Land and to induce his magnates to the same, and he wrote to all the crucesignati of France telling them to leave the following March (1267).69 Papal letters were written to the Archbishop of Tyre, to Alphonse, to the king of Navarre, and several to Simon, all for the purpose of making an expedition happen in the following spring.70 Clement also wrote letters to the Christians of the Holy Land promising them that his whole mind was bent on their troubles and that he was rousing the Christian princes to come to their auxilium.71

Clement’s redirection of Simon to work for the succor of the Holy Land created an interesting situation in France. Giles, Archbishop of Tyre, in close collaboration with Louis, was still in charge of the preaching of the Cross and the collection of the tax. But, Simon was a de latere cardinal legate now charged with the same mission. Clement instructed Simon to show favorem to the archbishop, to grant him consilium et auxilium, and essentially to be of the same mind as the archbishop.72

Because the ideal was one of cooperation it was not strictly necessary for such an initiative to be ordered within a jurisdictional hierarchy. Nevertheless, with Giles’s death in June of 1266, Simon simply assumed responsibility for the entire initiative.73 Clement quickly issued Simon a full commission as a crusade preacher and collector of the crusade tax, putting Giles’s large apparatus of delegated authority under his control and exhorting him to seek the “consilium” of Louis.74 The dual-pole apparatus of delegated authority that had been built by the archbishop and Louis continued, now with Simon occupying the apostolic pole. For example, Master William de Sorbonne, a cleric of the king, had been deputized by Giles for the business of the Holy Land and bore letters from the king mandating that all the king’s “friends” and fideles show him auxilium et consilium.75 When Giles died, Simon immediately sent William himself to the Archbishop of Bordeaux asserting that nothing had changed and mandating that the bishop turn the hundredth over to William.76

This transfer and consolidation of apostolic power under a standing legate who had been sent to the kingdom on a different mission was most unusual, and it aroused opposition, with some arguing that with the Sicilian business finished, Simon’s legation had come to an end. Clement reassured Simon that he had added the office of preaching the Cross to his legation and had not added a new legation to the office of preaching the Cross. It was for this reason that the pope had simply transferred to Simon the same letters that had been sent to Giles. His intention was that Simon would then delegate the preaching in the same way as had Giles. In short, his intention was that the preaching mission would be undisturbed. Indeed, Clement asserted that a new legation would have required a new agreement with the cardinals and that this was neither necessary nor desirable because the time was not right to make public the pope’s plans.77

In his letter to Simon shortly after his ascent to the papal throne (considered in detail in the previous chapter), Clement had asserted that a legatine mission did not expire with the death of the pope who had sent it. With the transfer of the initiative to succor the Holy Land to Simon, Clement asserted that the completion of the initial mission of a legation did not necessarily end the legation itself. Rather, a legate’s various commissions were distinct from the legation itself. This was a further move in the divorce of the legatine office from that of judge delegate or papal nuncio or executor of papal business, a move in the direction of the proconsul idea, the idea of a governor.

Clement clearly believed that this type of legatine office existed and that it was perfectly acceptable for Simon’s legation to survive the completion of its initial mission, but nevertheless the immediate reason for this transfer and consolidation of commissions rather than the commissioning of a new legation was that Clement wanted to keep his crusade plans secret. He had planned on a general passage in March of 1267, but by October of 1266 things had dramatically changed. Clement had received messengers from Louis, who informed the pope that the king intended to go beyond the pope’s exhortations to give auxilium to the Holy Land: the king was going to take the Cross himself. Clement’s response was decisive. He wrote to Louis, praising him and stating that in all things, “from end to end,” the king’s will and the pope’s will agreed. He exhorted Louis to act “manfully” and assured him that the Lord and his vicar on earth would preserve his goods and honor.78

Clement wrote to Simon on the same day, telling the legate to attach himself directly to Louis. The legate should understand, Clement wrote, that he intended to grant Louis full consilium et auxilium in all things. Indeed, he wrote, “we would gladly help him personally even if the dignity of the apostolic see would suffer.” The pope sent Simon letters addressed to the prelates of France containing mandates for the full marshaling of ecclesiastical resources in favor of Louis’s crusade, and Simon was to keep them secret until the king publicly took the Cross. Then he was to act with his full office to compel the prelates to comply.79 Clement also sent Simon a full dossier of letters definitively placing him at the head of the crusade effort, with almost limitless apostolic power, and instructing him to do everything with the consilium of Louis.80 Immediately, Clement started transferring human resources from Charles in Sicily to Louis’s expedition.81

Clement was not here acting like someone who was annoyed by the king’s simplistic obsession with the Holy Land, as has been suggested.82 To the contrary, Clement believed that the success of his efforts hinged on the congruent efforts of the king. For example, Alphonse of Poitiers, Louis’s brother, had taken the Cross years earlier and had not been able to satisfy the vow. He had periodically asked the pope for a subsidy to aid him, but in the middle of the Manfred affair, this subsidy did not come. In November of 1266, however, Clement wrote a most interesting letter to Alphonse. The pope had for a long time wanted very much to satisfy the count’s most laudable devotion, especially because of the most urgent need of the Holy Land. But he had not been able to do so because the churches, already heavily burdened with taxes, resisted the addition of more. Even though these prelates could not take away the liberty of the pope, Clement wrote, still it was necessary that he wield his plenitudinem potestatis with moderation, as the Lord wants him to, so that he might be seen more as a father than as a lord. But things were about to change, the pope reassured Alphonse. The whole operation was dangling in suspense waiting for Louis to follow through, the pope wrote, and Alphonse’s subsidy dangled with it. As soon as there was certainty, the pope could act. The count, therefore should wait and should know that the pope was not forgetful of the graces that the count had given him when he was constituted in minor offices and that he would always act to the count’s advantage and honor.83

We can see that Clement recognized that a successful operation would have to be one of the whole network of consilium et auxilium. The pope’s apostolic power was only one aspect of the fabric of this network, albeit an essential one. It had to be combined with royal power within the context of a total effort. It was not that an alliance between the king and the pope was advantageous; it was rather that the very structure of society, of the order that pope and king had built, was such that the execution of a major initiative required apostolic and royal power to act in concert within the context of a vast network of consilium et auxilium that was made up as much of prelates as of laymen. It was through such networks that social power was wielded and the pope’s fullness of power had to be deployed within this context. When Clement, Louis, Alphonse, and the others of the network worked together with one mind, then the resources of the kingdom, spiritual as much as material, could be marshaled against the enemies of the proper order, both within the kingdom and without.

Of course, crusades required both apostolic and secular power in their very nature, and in every account of Louis’s taking of the Cross in March of 1267, Simon figures prominently. According to the major narratives, Louis was moved with his great piety to offer consilium et auxilium to the Holy Land.84 He discussed the matter with the pope, who agreed with his plan.85 Louis requested that a legate be sent, and Clement commissioned Simon to the task. Simon assembled a council in Paris and preached a stirring sermon, after which Louis, his sons, and a great number of barons and knights received the Cross from the legate’s hand.86 With Louis’s vow, the full weight of the king’s power was combined with that of the pope and a great mass of papal letters conceding material and spiritual privileges were released to the king and legate, including a tenth of all clerical revenues for three years.87

Despite the pope’s plea that they extend their hands generously to the king, this grant of a tithe did not go over well with many of the French prelates.88 As the archbishop and chapter of Auch complained to the pope, they had been giving a tenth to the king of England for five years to fight his barons and prepare for a crusade to England that never happened, and then to Charles of Anjou for three years to fight in Italy, and now another three to Louis.89 On top of this there was the hundredth for the Holy Land. Such taxes had become basically permanent, as “crusades” of one form or another had become permanent. Indeed, as we saw above, crusading had become the way in which, ultimately, legitimate (moral and just) force was conceptualized within the dominant social order. The wars against Simon de Montfort, Manfred, Islam, and before that, heresy, were of a kind and all of them called for the congruent deployment of royal and papal power.

The permanence of these taxes was accompanied by the permanence of the legatine office. Simon himself had been a de latere legate in France already for over two years, and Giles, whose mission he assumed, had been operating in France since 1261. And after Louis’s vow, Simon received a renewed and extended commission. Many of the bishops and abbots from the provinces of Rouen, Sens, and Rheims altogether refused to pay and indicated to the pope that they would rather remain in a state of excommunication than do so.90 They claimed that they were “exhausted by intolerable extractions” and made “slaves rather than sons.”91 Clement replied that he was the Vicar of Christ and, invoking his plenitudo potestatis, threatened them with privation from their benefices and, if they contumaciously persisted, with the intervention of the secular arm, and he informed Simon to proceed with the collections.92 Before, Louis’s vow, before the full network of consilium et auxilium was deployed, such an invocation of papal power would have been misplaced and incongruent, as Clement had explained to Alphonse, but within the context of the crusade it was more than just appropriate and more than just practical; it was the essential complement to the king’s plenitudo potestatis.

Clement wrote to Simon (in a letter delivered by the marshal of the king) that it was Christ himself to whom they sought to give auxilium against the “despicable sons of darkness”; Louis, who was “relentless in his defense of the Christian religion,” had “conformed his will” to that of the pope.93 They were of one mind, and the pope, “not wanting to be in anyway remiss in this most important business of Christ,” had committed the full material and spiritual resources of the Church. Simon was, therefore, commissioned with a full legation—“to rip up and to plant”—and was granted the power to do whatever was useful in the business, including the faculty to freely compel with excommunication “all contradictors and rebels.”94 To make sure that Simon and everyone else understood the extent of the legate’s commission, Clement listed all the various ranks and orders of society, clerical as well as lay, against whom Simon could promulgate censures—no one lay outside Simon’s power.95 He was certainly elevated above the entire superstructure of ecclesiastical rights, uses, possessions, immunities, and powers—he had complete power, legally, to do whatever was necessary, and he was to use all his personal skills and all his apostolic power in support of the initiative and in total cooperation with the king.96

But the interplay between apostolic and royal power had manifestation beyond the raising of funds. The whole network became permeated with apostolic power, and Clement granted Louis a wide range of immunities and privileges. The pope put the kingdom under the protection of St. Peter and commissioned the Bishop of Bayeux, a cleric solidly in the king’s network of consilium et auxilium, with the power to excommunicate anyone who contravened the apostolic act.97 In addition, the pope granted Louis full immunity from all sentences of excommunication and interdict except those promulgated by him directly.98 While this privilege was not itself novel, it was serious and was not some routine or empty formality. We can see how seriously Clement understood it in his denial of Louis’s request that the privilege be extended to his three sons. Clement stated that the privilege elevated Louis above the power of the ordinary hierarchy of the Church, that it was granted because the apostolic see trusted him above all others, and that if it were extended, it would cause great unrest among both the barons and the episcopate. Louis’s sons did not need the privilege anyway, Clement added, because Louis had with him a legate who had an ordinary jurisdiction second only to the pope himself.99

In France, the legate and the king were at the head of a vast network of consilium et auxilium, a network whose actions had complete royal and apostolic legal justification. But, the heads of this network were not themselves subject to these legal restraints. Again, it must be understood that unlike in modern legal positivism, the positive law here was not the ordering principle of society. It was a force that had to be introduced in order to counter force, it had to be justified according to some principle outside itself, and it was a consequence of a failure of the ideal, which was fraternal cooperation. And so, at the top of the network of social power, the positive law had to dissolve. The pope and the king were ultimately at the head of the network and their relationship was accordingly based on mutual consilium et auxilium, on friendship, and so was supralegal. Only the dissolution of the friendship, only the end of the consilium et auxilium, could justify the reintroduction of juridical elements in the relationship, and this was a dissolution that could be effected only by those at the top.

The king was therefore elevated above all ecclesiastical jurisdictions and judgments. In France, the king and the legate, who bore the full vices of the pope, and over whom only the pope could pass judgment,100 operated together to direct their combined social power through their mutual network—the fullness of royal and of papal power merged together in their friendship, in their shared will and mutual trust. The apparatus that they built grew out of this unity at the top and reflected it. The king enforced apostolic mandates and the legate and pope enforced royal mandates because ultimately they were the same—they were the mandate of what was just and right.101 Clement (sometimes represented by the legate) and Louis, at the very top gave each other advice, held strategic counsel, and deployed their power accordingly. Clement, for example, advised Louis against supporting Edward of England’s plans to go to the Holy Land, and the pope worked in Italy to secure the diplomatic conditions that would facilitate Louis’s expedition.102

Discord lower in the network was unacceptable, and both king and pope (and legate) evoked their power in order to compel subordinates to cooperate with the other pole.103 When there was disharmony at the top, they attempted to deal with it amicably and not by evoking law. In May of 1268, the king had asked Clement, through Simon, for a fourth year to be added to the tenth. Clement responded that this request seemed to be at variance with Louis’s customary goodness and that he could not possibly agree to mandate it.104 He would, though, exhort the prelates to volunteer for a fourth year, which he was sure the king would recognize as just.105 In another example, Clement had accidentally instructed the legate to provision clerics to certain prebends that he later learned fell to the right of the king. He asked Louis to forgive the mistake, confirm the clerics in their prebends, and to be assured that the papacy would in no way draw any legal conclusions from the affair.106 The pope and the king were at the top of the social order that they had built, and in the ideal, at the top, the spiritual and the temporal powers would be perfectly united in charity, a thoroughly differentiated unity within which each became more truly what they were and both the fullness of papal and the fullness of royal power were fully realized in practice. This was an incarnational, Trinitarian worldview. In the kingdom itself, the legate bore the full apostolic vices, and it was he and the king who ruled, rarely leaving each other’s company.107

The legate provided the authority necessary to marshal and direct all the resources of the kingdom that related to its ecclesiastical rather than its secular character. This included far more than just the collection of clerical taxes.108 For example, the legate was active in commuting crusading vows made before Louis took the Cross to his expedition.109 He and his delegates actively investigated who in the kingdom had taken the Cross, including when and under what circumstances, and then compelled them to join Louis. The spiritual power’s control over wills and bequests was deployed to redirect funds and resources.110

And, of course, the apostolic authority made available the infinite resource of merit that it alone could distribute in the indulgence. Clement extended the full crusade indulgence to all those who paid their tenth,111 and also, at the behest of Louis, to anyone who gave directly to the king a sum of money to be determined by a graduated scale tied to one’s net worth.112 All the activities of the legate were backed with apostolic censure followed by the intervention of the secular arm. But, the legate did more than promulgate ecclesiastical censures. He preached, offered Masses, and led processions. He oversaw the transfer of relics throughout the kingdom.113 When the king’s son, Philip, was knighted, Simon led a liturgical procession to Saint Denis in celebration, where he preached the crusade and a multitude of magnates took the Cross.114 When Clement heard that the queen of France believed herself to have the head of St. Paul, the pontiff wrote to her, assured her that the head was in Rome and that the Greeks who told her otherwise were liars and instructed her to give the head to Simon lest such dangerous errors be sustained.115

Simon’s activities went well beyond the application of apostolic power to the needs of the crusade or to those narrowly of the king. The legate took on the role of governor of the Church. He held inquisitions into corrupt or destitute religious houses.116 He dealt with disputed ecclesiastical elections and investigated and remedied irregularities surrounding them.117 He sought to compel the bishop-elect of Lyon to assume the episcopal throne (he was hesitant to do so because he was worried about the security of his other properties).118 When it was charged that the provost of Vienne not only was a pluralist but also had not even taken orders, Simon investigated,119 and he looked into a personal matter for Clement having to do with a gift of a chalice and some vestments.120

These activities of ecclesiastical government were not sealed off from the monarchical government. As we have seen repeatedly in this book, they were intertwined. Alphonse wrote to his seneschals telling them to help the legate catch an apostate friar.121 The pope ordered an abbot who was in a feudal dispute with the king to make peace, lest the legate act against him. Simon gave Eudes of Rouen the power to absolve one of the king’s knights from the censure he had incurred by laying hands on a cleric, a crime reserved to the apostolic see.122 Under Simon, the office of de latere legate became that of a proconsul, a standing governor wielding apostolic imperium, not tied to any single case or mission.

During the year and a half between Louis’s taking the Cross and Clement’s death, an extensive system of delegated apostolic authority was constructed aimed at maximizing the resources, both material and spiritual, available to the negotium. Most of this effort was transmitted through the legate to an army of delegates, very often Mendicant friars, who preached and collected revenue.123 But sometimes laymen performed the same functions. We have an account of a knight preaching the Cross, and officers of the monarchy directly collected the clerical tax (with the full expectation of the apostolic indulgence for doing so).124 This was a negotium of the entire network, and all of the resources of the network—juridical, sacramental, coercive, and personal—were marshaled. This was not an alliance; it was one operation.

For example, in February of 1268 Simon de Brie wrote to Simon of Paris, a cleric of the king125 who was a lawyer and served in Parlement making inquisitions for Louis.126 The legate wrote to him recounting that Clement had granted Louis the tenth so that he might complete his vow for the subsidy of the Holy Land, that this had been done with the consilium of the cardinals and Louis himself, and that it was in the service of this objective that Simon de Brie was commissioned.127 The legate was here establishing his authority and the legitimacy of the whole negotium. It was legitimate because both poles of the network, the papal and the monarchal, were of one mind.128 Simon de Brie told the other Simon how he had called together local councils throughout the kingdom, mentioning specifically the council of ecclesiastics from Sens, Tours, Rouen, and Reims—the very churches that Urban had asked Louis to pressure into supporting the legate. He then recounted how he had called a similar council for the South of France but had fallen ill and could not attend (he actually fell off his horse129), and so Eudes, the Archbishop of Rouen, went in his place and read the apostolic letters.130 Eudes was both a Franciscan and a close confidant and counselor to Louis, and there was no cleric in France more solidly in the king’s consilium et auxilium.

Now that the apostolic letters had been read, the money had to be collected. The legate told Simon of Paris that he could not do it himself, and so he had to delegate. But the problem was that he did not have adequate knowledge of local circumstances in order to choose suitable delegates.131 He did not know who could be trusted or who was in the network of consilium et auxilium at the local level, and so he granted Simon of Paris his vices and asked him to use his discretion to choose clerics from the local churches. This was to be done with the consilium of the local bishops, if they might be helpful, but otherwise Simon of Paris had the power to use censure and to call in the secular arm.132

What was in action here was a network of consilium et auxilium, a network that shared a certain vision for a social order and certain objectives, in this case the crusade. This network was not secular, and it was not ecclesiastical—it was necessarily both. For, its vision of reality and so of justice and legitimacy was sacramental and the spiritual and secular resources of society were wrapped up together in a single order of use, possession, custom, and law. The network had jurisdictional and juridical power—that is to say, it could produce legal justifications for its actions which had social power to the extent that others in society believed in their legitimacy. But its real power came from its mutual consilium et auxilium, the pooling of resources of all types and their use in both organizing the expedition and in accumulating the necessary resources from society at large, even if this meant using force against “those whose hearts were made of iron.”133

This was the network of consilium et auxilium that Clement and Louis had spent their whole lives building and extending, and during the run up to Louis’s second crusade it was extended over even more of France. For example, the Archbishop of Sens, Guillaume de Brosse, had been a persistent problem for the king and the pope, resisting the ecclesiastical taxes and the power of the legate.134 In 1267, the pope charged Simon to assign a co-adjudicator to Guillaume (“under whom the whole province sighed”) to take control of the material and spiritual rights and properties of the bishop, and to make sure that in his so doing the tenth was paid to Louis.135 Ultimately the archbishop was compelled to resign and the pope elevated Peter de Charny in his place. Peter had long been in the service of the papacy and Clement trusted him completely.136 Clement wrote to Louis telling him that he had opened his mind to the new archbishop, assuring the king that Peter was zealous for Louis’s cause, and telling him that any graces or honors that he gave Peter the pope would repute having been given to the pope himself.137 He then instructed Peter to go personally to Louis and not to appoint new clerics without the king’s approval, even though he had the legal right to do so,138 and he asked Louis to act well in this business.139 A similar sequence of events happened in Beauvais.140 These clerics of Clement’s and the king’s network of consilium et auxilium worked in their own jurisdictions for the crusade effort.141

During the reigns of Urban IV and Clement IV, apostolic and royal power grew closer together within a single social order. The whole order was predicated upon a sort of permanent and multi-tiered reform that applied the fullness of both royal and apostolic power to the order’s construction and to the defeat of its enemies, internal as much as external. The preaching, the sacraments, and the indulgences of the spiritual power coupled with the order, organization, and labor of the temporal power positively built a society, while a sort of permanent crusade, the full deployment of both the spiritual and temporal swords, defended it.142 This was the negotium, and within the negotium it is as unnecessary and inaccurate to posit the dominance of the monarchy over the papacy as it is to posit the submission of the monarchy to the papacy.143 Clement, of course, had been a part of this project from the very beginning and he continued it during his papacy. Apostolic power was consolidated under a single standing legate and the legatine office transitioned into that of a spiritual proconsulate. This was Clement’s understanding of right order from the very beginning of his reign, and so his actions during his pontificate were a continuation of his career—the construction and extension of a social order that brought secular and spiritual power together within the context of a single network of consilium et auxilium.
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[image: images]CHAPTER THIRTEEN

SEDE VACANTE

For the will of God, who makes His angels spirits and His ministers a blazing fire, resides there [heaven] among spirits who are bound together in perfect peace and friendship, and melted together into one will by a kind of spiritual fire, as though on a high, holy, and mysterious seat, as though in His own home and in His own temple. From there He diffuses Himself through all things by certain most orderly movements of the creature, first the spiritual, then the material, and He uses all according to the unchangeable pleasure of His own counsel, whether incorporeal or corporeal things, whether rational or irrational spirits, whether the good by His grace or the wicked by their own will.

—St. Augustine, On the Trinity 3.4.9

ON NOVEMBER 29, 1268 Pope Clement IV died and the longest papal vacancy in history, thirty-four months, began. The legatine office in France, though, continued to function as an integral part of the kingdom’s government apparatus and preparations for Louis’s crusade continued. Indeed, the crusade itself happened, Louis being accompanied by a de latere legate with full apostolic power, while the papal throne sat unoccupied. This was possible because the legatine office was embedded in a network of consilium et auxilium and integrated into a web of law and procedure that not only allowed the office to operate without papal infusions of apostolic power but also required its existence. We saw in the last two chapters that Clement had a certain theoretical understanding of the legatine office, that of the Jeremiahian proconsul, and that he and Louis then built it in practice during the legation of Simon de Brie. In the present chapter we will see how this legatine office, through the papal vacancy and the expedition to Africa, required theoretical and legal definition and justification and that this was produced, as the office itself had been, by both Louis and the Roman Church, in this case the cardinals, especially the great canonist Hostiensis (Cardinal Henry of Susa).

In the summer of 1268 Clement IV fell ill and Simon de Brie was called back to the papal curia. However, as was appropriate to the office of proconsulate, Simon did not leave France until the arrival of his replacement, Cardinal Radulph Grosparmi. Radulph was one the cardinals elevated by Urban IV along with Simon de Brie and Gui Foucois himself. He had been a bearer of the royal seal, the Bishop of Évreux, a see solidly in the royal network of consilium et auxilium, and had been the legate in Italy with Charles of Anjou in his war against Manfred. Radulph’s legation was an obvious continuation of the papal-monarchical initiative. With Radulph’s arrival in Paris, Simon left France for the curia, and shortly thereafter Clement died.

The remarkable thing is that the apparatus constructed during Simon’s legation continued to operate under Radulph—the crusade preparations and the governance of the Church pushed on. There were differences, but overall the legatine office continued to function. In order to see how this worked and how the legatine authority was integrated into the total governance of France, a specific example of delegated apostolic authority is useful. Sometime after the death of Clement IV, Louis’s brother Alphonse of Poitiers wrote to the new legate, Radulph. He explained that the man who had been commissioned by the apostolic see to collect various funds had not begun fulfilling his mandate when the pope died. Because of this, the collector’s mandate had expired. Alphonse, therefore, asked the legate to commission Peter Sorini to the task. Peter was a canon of Saintes and a “faithful master” of Alphonse who had served the count in various functions.1 Radulph agreed and sent letters of commission to Alphonse, who forwarded them to Peter along with his own instructions.2 Peter, somewhat unsure about the extent of his commission, asked Alphonse for clarification. Alphonse asked Stephan, the treasurer of Saint-Hilaire of Poitiers, to look into it, and Stephan did so by writing to Alphonse’s procurator at the legate’s curia, who talked to the legate and wrote back. Stephan then wrote directly to Peter clarifying the mandate.3 (Stephan himself carried extensive apostolic powers, having been commissioned by the pope as the conservator of the immunities and privileges of Alphonse.)4 At this point Peter went to work collecting the funds. A bit later, after having received complaints from Alphonse concerning certain ecclesiastics who were not respecting his crusader privileges, the legate wrote directly to Peter, mandating that he use apostolic authority to stop such molestations.5

Shortly thereafter, Alphonse wrote to Peter explaining that some of his rights were being violated, giving him a letter of Radulph’s that granted him power to act against the perpetrators, and informing him that his men would be contacting him soon. Alphonse instructed him to collect the names of ecclesiastics who were refusing to cooperate and to write to his own procurator at the legate’s curia in order to receive letters against them. Also, if he was in need of any other letters from the legate, he should ask directly.6 Radulph then wrote directly to Peter mandating that he collect the funds from redeemed crusader vows in his province and deposit them with the Friars Minor. Peter was concerned that this might prejudice the rights of Alphonse, so he wrote to him explaining the situation. Alphonse responded by stating that he did not believe the legate had any intention of prejudicing his rights. But, nevertheless, he instructed Peter to talk to the legate and clarify what his intentions were and what he believed his powers to be.7 Sometime later, Alphonse told his seneschal in Poitiers that he had heard that some of his relatives were being dragged before an ecclesiastical court over feudal matters and instructed him to contact Peter, who held letters from the legate that might be helpful.8 This type of thing goes on and on. Finally, throughout all his activities, Peter was consistently exhorted by both the legate and Alphonse to act always in a way that would best help the Holy Land. These communications of instructions and powers are demonstrated in the diagram on the facing page.

Such an order was not some sort of exception. Peter was simply one worker among hundreds, if not thousands, in the negotium. An example from the north of France is perhaps in order. Simon de Brie had commissioned the Bishop of Troyes to collect revenues in the counties of Champagne and Brie at the request of Louis and Theobald, the Count of Champagne and king of Navarre. The bishop, though, died. Radulph, therefore, again at the behest of the king, commissioned Thomas, the Abbot of Hautvillers, to the task.9 Thomas was a cleric of the king and used his new apostolic authority to maintain the network of preachers and that of deputies who collected revenue and deposited it directly with the king’s men.10 It was by the authority of the “lord legate” that he threatened and censured contradictores et rebelles, and it was with the power of the secular arm that force was ultimately applied.11 Thomas was in frequent communication with both the legate and the king, working with their consilium et auxilium.
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The men on the ground, the men collecting the taxes and preaching the Cross, the men doing the actual work of the network of consilium et auxilium, were at the bottom of a multi-polar power structure. Their tasks required that they bear both apostolic and royal power and that they work in constant consultation with both the monarchical and the apostolic poles, with their consilium et auxilium. The diagram above is actually simplified dramatically because Peter had multiple interactions with many other people—some men of the Crown, some of the legate—with whom he took consilium, carried messages, and cooperated on initiatives and projects.12 There were an untold number of such delegates.

Such an organization does not sit well with modern theories of sovereignty that have dominated the study of medieval Church-State relations. But for every example from which one might argue that apostolic authority was being subsumed into the monarchy (in order to salvage such models as, for instance, Joseph Strayer’s laicization thesis), another example could be offered that would seem to support the opposite dynamic. For instance, one of the rights claimed by de latere legates was the power to levy procurations on the local churches in support of their mission, and both Simon and Radulph had done so. However, there were clerics who refused to pay, and as a consequence, the legates excommunicated them. When they continued to resist, the legates promulgated interdicts on their churches. After this, as Radulph wrote, “only one thing was left to use against such violent contumacy, the auxilium of the secular arm.”13 Radulph, therefore, appealed to the Crown for auxilium. Alphonse quickly ordered his seneschals and bailiffs to aid the legate by seizing the goods of the contumacious clerics, working under the direction of the legate. Alphonse had acquired letters from Radulph deputizing the count’s men as collectors and granting them apostolic protection, and he forwarded these letters to his officers. He did the same throughout his domain.14 Alphonse’s officers and the apostolic delegates became largely the same men, men who “keep the business of the Holy Land in [their] heart.”15

The order built in France over the course of the thirteenth century had, by 1270, developed to the point where the fullness of apostolic power was the necessary complement to the fullness of royal power, and this need was satisfied with the establishment of the de latere legation as a permanent aspect of the kingdom’s governance. As had been the case with Simon, Radulph seldom left the side of the king and they are often presented in the sources as a unit.16 Together, they occupied the top of the structure.

The importance of this apostolic power becomes clearer through an example again concerning Alphonse. The secular power was directly involved in the forceful collection of revenue from the local churches. By definition, this negotium allowed the “molestation” of the property of clergy and even force against their persons, but one aspect of the reforms that Louis and men such as Gui Foucois, along with their ecclesiastical counterparts, had implemented throughout the previous decades was the protection of the clergy from the exploitation of the local nobles. This took many forms, but one of the most common was the promulgation in local councils of very strongly worded canons against violence aimed at clergy or their property—the peace councils, and through them large councils, such as that held in Toulouse in 1229, serving as models.17 Louis’s own Grande Ordonnance of 1254 had included such language. Ironically, this legislation was being used against Alphonse’s men, particularly in the province of Bordeaux, where, in 1262, a particularly strong statute had been promulgated.18 Alphonse had complained in 1264 to Pope Urban IV that this statute often had the effect not only of harming the innocent but also of inhibiting the work of his officers, who sometimes licitly seized ecclesiastical goods, and of stirring up scandal between the secular officers and ecclesiastical persons, and he asked the pope to revoke or at least moderate it.19 In response, the pope had given his lands a dispensation from the interdict stipulated in the statute, but he did not extend apostolic protection directly to the persons of Alphonse’s officers, and the statute stayed in effect.20 In 1269, however, this minimal protection was no longer sufficient. Alphonse’s men needed direct protection, and so Radulph gave it to them. He provided the men, who were now working under both apostolic and secular authority, with privileges against this council, named directly in the non obstante section of his letters, thus trumping the ordinary hierarchy.21 The negotium had working for it the fullness of both apostolic and royal power, and so there was no purchase for juridical opposition.

Unlike during the previous vacancy and Simon’s legation, no one challenged Radulph’s authority. No one argued that it had expired with the death of the pope. Clement’s definition of 1265 seems to have been accepted. Nevertheless, in practice, legatine authority was limited. After Clement’s death, direct papal interventions had ceased; there were no new infusions of apostolic power, and so we can see the limits of the ordinary authority of the legate. And what we see is that Radulph was frequently compelled to argue that he was but continuing the legation of Simon before him.22 He did not innovate. Rather, he used his authority to maintain the apparatus and it was ultimately bound by existing papal concessions. This is significant because it reveals an important legal concept that would become crucial to the legal codification of the de latere legate in the Liber Sextus, with which we began Part III of this work. The concept was that of res integra.

In the 1240s the cardinal and canonist Goffredus of Trani had maintained that while the pope’s death did end a legation, any processes the legate had begun were to be finished,23 and Hostiensis agreed in his Summa aurea.24 The decisive legal concept in Goffredus’s and Hostiensis’s reasoning was res integra, an unchanged legal situation. What it meant was that if a case had not yet been brought to court when the jurisdiction of a legate or his delegate was removed by the death of the delegator, then legally it was as if the legation had never existed at all; it was a res integra and therefore did not proceed. The status quo always took precedent. However, if the parties had appeared in court, the status quo had been upset—the process was a res non integra and must be finished, even after the delegator died.

Basically, nothing new could begin after jurisdiction was removed, but all pending cases were to be completed. When the canonists combined the traditional understanding of the effect of a pope’s death (that a legation ended) with this concept, the result was a distinction between a general de latere legation that expired at the pope’s death and one delegated to solve a specific case, which, if the case had begun, did not expire.25 However, in 1265 Clement IV had flat-out denied this to be the case and had asserted that de latere legates were instar proconsulum—in the image of a proconsul—and that their offices survived the death of the pope. How were these positions to be reconciled? In his Commentaria, written in 1271, Hostiensis proposed an innovative solution. He argued that Radulph could continue to function because the entire apparatus of apostolic power was one large, perpetual res non integra.26 Hostiensis was, of course, constructing a legal justification for what had occurred in practice during the previous three years, and in that practice we can see the concept he advanced: Radulph tried to present himself as simply continuing the legation of Simon and attempted to remain within the bounds of existing papal mandates, within the res non integra.

Under Clement IV several aspects of legation had received revision in the direction of the codification in the Liber Sextus: legations survived the death of the pope, and they survived the end of a particular mission, for missions were attached to legations and not vice-versa. Both of these revisions were put in practice by Simon and Radulph and seem to have been generally accepted. However, as the date for the general passage approached, a new problem arose. According to the traditional understanding, a legate’s authority began when he entered his province and expired when he left it. Canonically, legations were geographical. Radulph had received papal letters commissioning him with the kingdom of France and he had entered his province before the death of Clement, so his legation appeared a res non integra and according to Hostiensis’s theory could continue. But by what authority could he travel with the crusading army?

Given the essential nature of the legate in St. Louis’s government, we can understand why this question would trouble him, and in August of 1269 he wrote to the cardinals. He told them that he was very concerned about the authority of the legate, for while it was said that Pope Clement commissioned him with lands overseas, no letters existed, and furthermore he had not crossed into those territories before the pope’s death. Louis was concerned that if the cardinals did not soon elect a pope, the Christian army, engaged in such arduous business, would have to go without the consolation and spiritual rewards that legates by custom provided them. He suggested that perhaps the legate’s initial commission could be understood as two kingdoms in the place of one: one, France, being but preparation for the other, Jerusalem.27

In response, the cardinals wrote to Radulph borrowing directly much of Louis’s language, posing the problem precisely as had the king, and then commissioning Radulph with a full legation to lands overseas. What is really interesting is the justification they provided for this action: they argued that from the commission of Simon and through to the commission of Radulph, the constant intention of Clement had been the prosecution of the negotium of the Holy Land and that Clement had formulated and implemented his plan after having taken solemn deliberations with the cardinals and having fully understood their consilium. Clement had intended for Radulph to go with Louis. The cardinals argued, therefore, in issuing a letter of commission to Radulph, they were adding nothing, but were rather ensuring that something was not taken away. They were essentially taking Louis up on his suggestion and were extending the res non integra idea to encompass the geographical limitations on legations.28

This action had serious ecclesiological and legal implications, and we are fortunate that Hostiensis justified it explicitly in his Commentaria. He stated that some of the cardinals had thought that the overseas segment of Radulph’s legation had expired because with the death of Clement it was a clear res integra. This argument was tied to the geographical notion of legation. However, the majority of cardinals took Louis up on his suggestion and argued that Radulph’s legation in France was preparatory to that overseas and that his having taken the Cross from the hands of Clement demonstrated as much. If the legation expired, great harm would befall the Christian people and the king of France would suffer, to whom, Hostiensis stated, the legate had been specially commissioned.29 Radulph had been given a single mission, a mission that bound him to Louis, and this mission was res non integra.30 In this exposition, Hostiensis borrowed language from the letter of the cardinals to Radulph, which had itself been borrowed from Louis. The net result of this argument was that de latere legations were not necessarily geographically limited, that the legate had ordinary jurisdiction wherever his mission might take him, and that in this case the mission was explicitly tied to a monarch.

But there is another dimension to Hostiensis’s arguments that has perhaps greater significance. He argued that papal letters of commission were not necessary for Radulph because the pope had made his decisions with the consilio of the cardinals: they had been of one mind and the cardinals remembered his intentions.31 It was this idea that justified the cardinals’ commission to Radulph, and in that commission they emphasized their role in the pope’s decision making process. We can see the same thing in another series of letters sent by the cardinals to St. Louis and Radulph while they were on crusade in 1270 outside the walls of Tunis. St. Louis informed the cardinals that he had been approached by representatives of the Greek emperor who asked him to arbitrate in the negotiations with Rome so that the emperor might rejoin the Catholic Church. Louis felt that such an action on his part would prejudice the prerogatives of the apostolic see, and so he asked the cardinals whether Radulph might be appointed to the task. The cardinals, stressing their involvement in both Urban IV’s and Clement IV’s efforts at reuniting the churches and their knowledge of the popes’ intentions, commissioned Radulph to the task and commanded him to work closely with Louis on the initiative.32

Such a relationship between the pope and cardinals required explanation, and Hostiensis asserted that while the pope was the head of the universal Church and each of the faithful were generally his members, it was especially the case that the pope was the head of the cardinals and that the cardinals were members of his body in a special way. It was not fitting, he asserted, that the pope should extract oaths from his own members as if they were somehow foreign to himself. Indeed, the cardinals were the pope’s entrails and fleshy parts, and hence they were sent as legates de latere, from his side. If the cardinals wanted to serve the pope with faith and obedience, Hostiensis argued, they ought to consider themselves bound by his own body and consider themselves to sin gravely if they betrayed his confidence, and the pope, if he wanted their faith and obedience, ought to bind the cardinals to himself as his own body. For this reason, it was not proper that the pope should act without the consilium of his brothers or that a cardinal should ever act contrary to his head, the pope—rather, he should always give him auxilium. Hostiensis added that, therefore, it is altogether fitting that the cardinals sent de latere wear the red and white vestments and gilded shoes of the pope.33

There is a difference between Hostiensis’s discussion of the cardinals as the special body of the pope and the idea of the King’s body or the corporate concept in Roman law. The first pope to use the corporeal image when discussing the relationship between himself and the cardinals was Innocent III, explicitly paraphrasing St. Paul,34 and it became more common through the thirteenth century as the pope was increasingly identified with the Church itself (culminating in Hostiensis’s “ubi papa, ibi Roma”) and with Christ himself as Vicarius Christi.35 When such images are combined with contemporary ecclesiological images of the Church as the body and spouse of Christ, we can get a sense of what Hostiensis now meant by de latere. His exposition is Pauline and matrimonial, and his discussion of de latere legates is better understood with images of the sacraments pouring de latere Christi or Eve emerging de latere Adam than with comparisons to the body politic.36

There is therefore a deep continuity between this essentially theological understanding of de latere legation and that which Hostiensis had written in his Summa aurea some twenty years earlier (considered in chaper 11 above). The de latere legate continued to receive his mandate from a profoundly personal and physical relationship with the pope; it remained Christological and liturgical, an act rather than an institution. What had changed was the meaning of “the pope’s body” to include the cardinals. The college of cardinals and the pope were a particularly tight network of consilium et auxilium, of differentiated friends of such intensity that they became one body. The force of law, therefore, in the ideal, stopped at the body of the college of cardinals. Legal instruments such as letters of commission were of little value in comparison with the memory of the cardinals. When the apostolic see was vacant, Hostiensis argued, the College held the plenitude of power with Christ himself as their head. Their exercise of it was limited not by law or by some sort of constitution (which would make no sense), but by their personal commitment of love and faithfulness to the deceased pope. They were his body and continued the functions, what might be called the res non integra, of that body, but they could not make innovations.37 This was not a “constitutional” or “democratic” arrangement, as some historians conclude,38 but a moral, perhaps familial, one.

The question of what the cardinals could and could not do was therefore an ethical problem, not a legal one. It was for this reason that Hostiensis repeatedly stated that the cardinals could not take actions such as recalling a legate or issuing certain types of indulgences when the See was vacant unless the good of the Church demanded it.39 Such exceptions have no place in modern jurisprudence, in which the law is the self-referential principle of order. In a world of primordial conflict, such exceptions would unleash chaos: Who decides when the exception is justified? Who is sovereign?40 But these exceptions make perfect sense in a world in which the principle of order is not violence, but peace, one in which the law itself is the exception: it was an assumption of canon law that the papacy intended the good of the Church,41 and if the cardinals did likewise, being of one mind, united in consilium et auxilium, there would be no conflict and law had no place.

The profoundly personal and theological relationship between the cardinals and the pope was expressed in the documents and letters of the period. Beyond the routine papal exhortation for a cardinal to be well received “rather us in him,”42 cardinals were often treated as extensions of the pope in both body and mind.43 Writing to a layman who had been harassing a certain cardinal, Clement IV stated: “Therefore refrain from persecuting the said cardinal, who, as a special son of the Church, rather a noble member of her, you are not able to touch while leaving us and our other brothers untouched, since ‘in the Lord we are one body and each is in each’ (Rom 12:5; Eph 4:25).”44 Cardinal Ottoboni, the legate to England after Gui, wrote of Gui’s legation: “Since from the first hearing of such great error of her children the ‘viscera’ of mother church was run through with the sword of sadness, she sent her hand against the strong, taking from her womb (de gremio suo) she sent a holy and revered man [Gui].”45

Throughout the letters of Ottoboni the cardinal legates emerge from the womb, de gremio, of the Church rather than from the side of the pope. Indeed, the cardinals reside in eius gremio.46 It is “mother Church” who accepts from the Lord the fullness of power over all her daughters, and the legates share in her solicitude.47 Guido, the cardinal legate that Clement IV sent to Vienna in 1267, recalled to the council he had called the creation of man in God’s image and man’s fall in the garden. “From this,” the legate stated, “domination of men and things was introduced. Because he did not know the rule of law, from human necessity man made law for himself.” God, though, gave just laws through Moses, but these laws were but figures of Christ, through whose coming, in the fullness of time, the eternal law had been established. And this eternal law worked on earth through the papacy, “for the keys were given to Peter into perpetuity, from which the beauty of all ecclesiastical law flows.” For the vindication of the nations and the reproofs of the people the apostolic see sent cardinal legates “just as if drawn off from a brook,” that the malice and cupidity of men might be restrained under the “severity of the force of law,” that they might learn to “live honestly, to not wound others, to assign to each his right.”48 The relationship between the pope and the cardinals was understood as one of complete unity, of the ideal relationship of consilium et auxilium.

There was no “sovereignty” here, but this is not because it was somehow egalitarian. The peace of such a society was rooted not in sameness, but in differentiation and so in fundamental inequality. And so, John Watt is mistaken to equate the papal plenitudo potestatis with Jean Bodin’s “sovereignty,” the power to give and cause the law, because the medieval conception of “law” was decidedly different from the absolutist, modern conception.49 Friendship, not the violence of human law, was the fundamental principle of social order. And it is for this reason that the canonists of the period appear inconsistent concerning the extent of the prerogatives of the cardinals during a vacancy.50 We are looking for legal structure where none existed, not because they had not yet cleared their heads, but because it would have been profoundly inappropriate. We can see in this understanding of the relationship between the cardinals and the pope a direct parallel to what Gui and Louis believed to be the essence of royal power in the context of the conflict in England. It was the introduction of law, of a constitution of sorts, between the king of England and his consilium, the reader will recall, that was utterly unacceptable, even abhorrent, to the king and the legate.

It was this idea that justified the cardinals’ commission to Radulph of lands overseas,51 and it allows us to see why the res integra concept had faded away by the time the gloss to the Liber Sextus, (with which Part III of this book opened) was written: it was a legal concept that had been absorbed into the supra-legal, essentially theological and ethical relationship between the pope and the cardinals. It is interesting that one of the more sustained arguments Hostiensis makes, in direct contradiction to his earlier writings, was that if the cardinals did not exercise papal power during a vacancy, then legations would necessarily expire when a pope dies, and that was “clearly not the case,” for the legate bears the place of the apostolic see, which never dies.52 This line of argument is, of course, circular—it had only been six years since Clement IV’s letter to Simon declaring his legation to have survived the death of Pope Urban IV—and it makes sense only when we recognize that the law was being constructed as much to explain what actually existed as to dictate the Church’s structure. Not only new decretals but also the meaning of old ones emerged out of this dynamic relationship between law and practice.

This section of Hostiensis’s Commentaria, written in 1271 and predicated on the problem of Radulph and the crusade, offered an understanding of the law surrounding legations that while making no reference to Clement’s 1265 letter treated above greatly impacted its gloss in the Liber Sextus. In fact, the gloss cites Hostiensis repeatedly. But it no longer needed to justify the notion that only cardinals are sent de latere, as had the earlier canonists. Rather, it states the opposite relationship, that some legates are called de latere precisely because they are cardinals. This is a logical reversal of the work of the canonists considered in Chapter 11, which preceded Clement’s letter, a reversal that demonstrates that the canonical justifications came after the realm of practice had made cardinal de latere legations a reality. In the gloss the proconsul analogy is dominant and is extended from considerations of provincial rule into all aspects of legatine authority. In fact, the geographical aspect of legation is weakened: a legate need not have entered his province when the pope died, and the cardinals can transfer him. These concepts, as we have seen, grew up through the sequence of events surrounding Louis’s second crusade and the long papal vacancy. And, of course, according to the gloss, a de latere legation survives the death of a pope because the legate now bears the place not of a man, who dies, but of the apostolic see, which never dies.53

With this gloss, written around 1304, an understanding of the legatine office that emerged over the course of decades in the interplay of various actors, ideas, and events became the definitive interpretation of the short and rather ambiguous letter of Clement IV written over fifty years earlier to the legate Simon. It is fascinating to consider, for example, how the petition of St. Louis in 1270 compelled the college of cardinals to controversial actions for which Hostiensis subsequently offered a justification that would then heavily influence the 1304 interpretation of a 1265 decretal, or how the frequent papal vacancies that provided the impetus for this whole shift in law were clearly the result of the increasing institutional coherence of the Church, the importance of monarchs in its governance, and the rise of the college of cardinals, all factors that played out in the discussion above.

The point is that all of the people involved in this history—Hostiensis, the popes and cardinals, St. Louis, and even Peter Sorini—approached the situation in which they found themselves, tried to make sense of it according to what they believed to be true and legal, and then acted. Most of this activity took place in the differentiated realm of consilium et auxilium, of use, possession, custom, and right, that had its order primarily in networks of friends. Law, including the law of the Church, spilled out of this multifaceted negotiation only where something went wrong. It is hard to imagine an office more directly a part of the institution of the medieval papacy than that of cardinal de latere legate. And yet, as we have seen, not only were the de latere legates in France integral to royal rule, but the Crown was also instrumental to the office’s very construction. There were two primary ordines of Christian society, the lay and the clerical, but they were not divorced from each other and were most certainly not self-sufficient or “parallel.” Their unity can be seen most clearly when we step back from the abstractions of political theory and look at the actual people. Gui was “advocatus in utroque iure in curia regis Lodovoci sancti gratiam habuit in conspectu eius, unde et ipsum de suo secreto fecit consilio,”54 and Louis was the “most Christian prince.”55
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ST. THOMAS AQUINAS AND THE “MOST CHRISTIAN KINGDOM”

Our City is as different from theirs as heaven from earth, as everlasting life from passing pleasure, as solid glory from empty praise, as the company of angels from the companionship of mortals, as the Light of Him who made the sun and moon is brighter than the light of sun and moon.

—St. Augustine, City of God 5.17

THE FRANCE THAT WAS BUILT over the course of the thirteenth century was, as the popes referred to it, a “most Christian kingdom.”1 This does not mean that it had a Christian ideology or that Christianity provided the language and imagery through which the “nation” or the “State” was built. It was not that the State was still working through a phase of ecclesiastical interference and rivalry or that the State was in the early phases of development. The State did not exist at all. The State exists only as a particular organizational scheme of thought and practice, as a particular social order at a particular time and place. It has no independent, transhistorical or transcultural existence, no universal applicability. It may be true that the State described by Max Weber, the sovereign, secular State that holds a delegable monopoly on the use of force within a certain territory that is wielded through an anonymous and rationally organized bureaucracy, had historical reality in the West during the modern period, but that was as transitory as was the social order of the thirteenth century: both were “complete acts” that were passing away as soon as they came into being. “The State” and its companion, “the secular,” have a history, and there was a time before they existed. While Louis XIV may in some sense have been “the State,” St. Louis IX certainly was not. In a similar way the modern “Church” did not exist in the thirteenth century—neither the voluntary spiritual communion characteristic of Protestantism nor the positive and enclosed jurisdictional structure of nineteenth-century Catholicism. The “religious” has a history, and the construction of the concept of the Church as the realm of the religious is a product of that history.

The narrative of the problem of Church and State in the Middle Ages, in which these modern categories are read back into history, is therefore flawed. It demands that we look for conflicts, alliances, submission, dominance, religious ideologies, and political motives where none may have existed because it is only through such concepts that the data of the sources can be sorted into categories that maintain the fundamental integrity of the “secular” and the “religious,” the State and the Church. Modern historians sympathetic to Frederick II or Philip IV, as well as those sympathetic to the “papal monarchy,” participate in the construction and maintenance of this narrative, which serves to legitimize the modern Western order by ultimately denying the possibility of other constructions. Within this vision, every society has a State and a Church, every society has the secular and the religious—some societies are simply more developed, more properly sorted, more enlightened, more civilized than others.

What I have attempted in the preceding chapters is to show the possibility of a different social architecture. I have attempted to show how the data of the sources can be assembled to build a different edifice and to tell a very different story. I have attempted to draw the ideas that underwrote this construction from its structural elements and from actual events in the lives of actual people. I am now positioned to offer an alternative to modern theoretical abstraction through my own theoretical description of this society. To do so, I will lean heavily on the work of St. Thomas Aquinas, who was most certainly a participant in this world. While I am aware that a thorough re-evaluation of Thomas would be a simply massive undertaking beyond the scope of the current work, I could not see a way of ending this book without at least a movement toward a reading of Thomas that is consistent with its general conclusions.

 

1See Urban IV, Reg. [Les Registres d’Urbain IV], 804, 809.


[image: images]CHAPTER FOURTEEN

THE NEW LAW AND THE TWO SWORDS

Coming to the period of the kings, we find that Saul was ousted and that David became the first king to found a long dynasty in the earthly Jerusalem. Here, in the onward course of the City of God, was an event not to be passed over in silence, for it prefigured and heralded a tremendous change that was to come in respect to the two Testaments. I mean that the priesthood and kingship of the Old were transformed into the priesthood and everlasting kingship of Jesus Christ in the New. As a matter of fact, two occurrences—Samuel’s supplanting of the rejected priest, Heli, to become both priest and judge, and David’s establishment on the throne (after Saul had been cast aside)—foreshadowed this transformation.

—St. Augustine, City of God 17.4.1

THE TWENTIETH CENTURY SAW often spectacular fights among Catholic theologians and philosophers concerning the relationship between nature and grace, fights that focused largely on the thought of Aquinas. At our current distance it seems clear that straw men were erected and destroyed on both sides. It seems clear, for example, that the Neo-Thomism that drew so much fire was not nearly as “rigid” or as “two-storied” as its opponents sometimes made it seem. That being said, and setting the work of the most sophisticated thinkers aside, the manner in which this Neo-Thomism was simplified and used in other disciplines, such as history and political science, does indeed often resemble the caricature.

Within these disciplines, widespread among textbook articulations of Thomas’s political thought is the implicit notion that he conceived of the divine law as an addition to the intact and universally accessible natural law in such a way that they existed side-by-side or in two clearly demarcated stories. We find often the notion that mankind not only has simple, rational access to the content of the natural law, but also has the ability to follow it, as if the divine law—and with it, grace—could be removed and the natural law would remain an unproblematic guide to human life which naturally virtuous humans could follow, as if, without divine law and grace, we would be left with “natural” government. In effect, social virtue (and so, “natural government”) is treated as somehow immune from the effects of the Fall. While the theologians certainly acknowledge that Thomas thought that due to wounded human nature the individual cannot live according to the natural moral law without grace, somehow this acknowledgement is lost in many treatments of his political thought, within which Thomas is found suggesting that society could live by the moral law, that the “State” could be virtuous, that somehow the natural law, when considered socially, is clear and unproblematic and that un-graced mankind is capable of obeying it.

This is Thomas the Whig, even Thomas the liberal. This, it seems to me, is the Thomas who is often seen as responsible for demonstrating the “naturalness” (and so ultimately the “secularity”) of the State against Augustine and his supposed belief that the State was a necessary evil under the reign of sin.1 A thorough critique of this “Whiggish” Thomas falls well beyond the scope of the current study. Instead, I hope to paint a theoretical picture of the society within which Thomas lived and worked and to provide certain provisional intimations, certain suggestions, for how his thought can be seen to “fit,” how he might be read as a part of the “complete act” of the thirteenth century. It should, of course, be remembered that Thomas taught and wrote as a member of that society focused on Paris and Rome, that of St. Louis and the Dominicans, and that he wrote to members of that society. The people who built the institutions of thirteenth-century France were Thomas’s colleagues and friends. His thought must somehow fit. It is not that the people of the thirteenth century must be Thomists, but rather that he must be seen, somehow, to be one of them.

What follows, then, is a sketch, a provisional suggestion that is not properly nuanced or qualified and that does not account properly for professional Thomist scholarship. I have also attempted to avoid specialized theological or philosophical terminology, not only because I myself am not a master of such language but also because I want my suggestions to be intelligible to other non-specialists. My hope is that the following is useful and perhaps thought-provoking, rather than definitive. It represents my thoughts, as a historian, upon reading St. Thomas in light of my other research.

For Thomas, natural law is rational participation in the eternal law.2 Natural law is the way God intends us, as human beings, to act concerning him, concerning ourselves, and concerning our fellow man. Indeed, Thomas states that the “first general principles” of the natural law are that one ought to love God and to love one’s neighbor.3 This is an expansive understanding of natural law: nothing that we do falls ultimately beyond its reach.4 Acts of all the virtues, Thomas says, fall within its purview, and every act is governed by virtue.5 This expansiveness of natural law should not be diminished, leaving us with some cramped and abbreviated notion. Rather, to Thomas, law itself is, as a matter of definition, a dictate of reason. The eternal law as the source of all law is nothing else than divine reason, and humans are human because they have a rational nature that participates in this reason. Therefore, humanity’s right reasoning about what is to be done takes on, necessarily, the nature of law.6 This is to say that law is rational and that practical rationality is legal; this is the crux of the natural law.

To Thomas, the expansive natural law is made particular through human laws, which are the particular conclusions that are drawn from the precepts of the natural law, “just as, in the case of speculative reason, conclusions in the diverse sciences, which are not naturally known to us but are instead discovered by the activity of reason, are brought forth from naturally known indemonstrable principles.”7 In the same way, “in the case of practical reason, man naturally participates in the eternal law with respect to certain general principles, but not with respect to the particular determination of singular acts, even though the latter are contained within the eternal law. This is why it is necessary for human reason to proceed further to the particular sanctions contained in [human] laws.”8 Human law is nothing other than the practical determination of the natural law, its application.9 It is the natural law lived socially—that is to say, applied for the common good in a certain time and place.10 This application for the common good is also, for Thomas, a part of the definition of law itself.11 This means that the natural law becomes law fully when it is applied and promulgated for a particular people through human law—it must be so “specified,” or it remains empty. This makes sense when we again reflect on the definition of natural law as the rational participation of man in divine reason itself and note, as Thomas does, that humans are social and temporal in their very nature. For Thomas, then, mankind, even in paradise, would have had social organization; it would have lived under human law. While necessary to coordinate human action, the human law would have been perfectly congruent both with the natural law and with the reason of each individual, and so, it would not be an imposition, but a guide.12

To Thomas, even in paradise, natural law could not be fulfilled without divine help. This is so because man needs divine auxilium for every thought and every act, even the most natural. God enlightens man so that he might “see what pertains to natural knowledge.”13 This was God’s promulgation of the natural law, promulgation being yet another part of the definition of law.14 So aided by God, man was naturally capable of loving (diligere) God above all things, including himself, and his natural reason directed him to do so.15 This divine, natural auxilium, however, was not the extent of divine involvement with man in paradise. Rather, Thomas tells us, man was the recipient of grace, which elevated his nature and allowed him to “do and wish supernatural good,” which was, of course, his proper end. Without grace, mankind was capable of the good of “acquired virtue”—he could love (diligere) God and neighbor—but was not capable of the perfect virtue for which he was created, which was “infused virtue”; without grace, he could not perfectly love God and neighbor in Charity (caritas).16 In paradise, however, he was never without this grace. In paradise, man’s nature was perfected by grace.

We can see even here, in the garden, that the love of God and neighbor were united in human nature and in that nature’s perfection in grace. Sin, however, shattered the foundation for both man’s natural and his supernatural abilities.17 Grace was removed, indeed, but man’s natural abilities were also severely damaged (though not destroyed18). Thomas writes:

But in the state of integrity, as regards the sufficiency of the operative power, man by his natural endowments could wish and do the good proportionate to his nature, such as the good of acquired virtue; but not surpassing good, as the good of infused virtue. But in the state of corrupt nature, man falls short of what he could do by his nature, so that he is unable to fulfil it by his own natural powers. Yet because human nature is not altogether corrupted by sin, so as to be shorn of every natural good, even in the state of corrupted nature it can, by virtue of its natural endowments, work some particular good, as to build dwellings, plant vineyards, and the like.19

According to Thomas, then, man’s ability to perceive, to understand, and to act according to the natural law, was severely damaged through sin.20 We here again need to keep in mind Thomas’s expansive understanding of natural law. Man’s natural capabilities to love both God and neighbor, the very foundation of the natural law and the totality of the moral life, were dramatically compromised. Indeed, Thomas asserts that the consequence of original sin was an inborn, inordinate disposition “arising from the destruction of the harmony which was essential to original justice.” Fallen man consistently (though not absolutely) replaced natural law in his practical reasoning with what Aquinas calls the law of the stimulant [to sin], a “inclination toward sensuality.” This law functioned as a type of a second nature, a deeply flawed second nature, that was exaggerated through actual sin and the construction of vices proper.21

To Thomas, sin damaged severely man’s ability to reason properly and act accordingly.22 The rationality of man—his participation in the eternal law through the natural law, his natural love of God and neighbor, and his acquired virtue—had been the condition of the human nature that had been elevated through grace in the garden that man might achieve his supernatural end. Through sin, however, man turned away from what was natural to what was unnatural, an act contrary to the eternal law, and so a turning away from reason and a violation of the natural law. And so, both his natural and his supernatural ends lay beyond his reach.23 Through original sin and the actual sin that follows on its heels, man’s will and his intellect lay in tatters. He not only could not do what was right; he did not really know what was right: “the law of nature was destroyed by the law of concupiscence.”24 Thomas writes: “Even the intellect is one of the powers moved by the will. And so a deficiency of the intellect is also included materially in original sin, and this deficiency indeed consists of the lack of the natural knowledge that human beings would have possessed in their original state.”25

In this condition “human law,” such as it was, became law properly speaking only to the extent that the lawgiver acted virtuously despite his fallen nature. He had to both recognize the precepts of the natural law and determine their proper application in a particular situation,26 and even to the extent that this might be the case, it was experienced as true law (and so in harmony with one’s understanding of right) only to the extent that the people subject to it were themselves virtuous despite their fallen nature—a tall order.27 Rather, man’s fallen political and so legal situation was rather complicated. Thomas writes,

For if the lawmaker’s intention is directed toward the true good, i.e., the common good regulated in accord with divine justice, then it follows that through his law men become good absolutely speaking. On the other hand, if the lawmaker’s intention is not directed toward the good absolutely speaking, but is instead directed toward a good which is advantageous or pleasant for himself or which is incompatible with divine justice, then his law makes men good not absolutely speaking, but only relatively speaking, viz., in relation to that sort of regime. This is the sense in which the good exists even in things that are per se evil, as when someone is said to be a good thief because he operates in a way that is appropriate for his end.28

Man cannot, Aquinas contends, be good in either an absolute or a relative sense without being related in the right way to the common good (again, either absolute or relative).29 Man’s practical reason involves necessarily propositions of law in either its proper or corrupted sense, and law (again, in either sense) is intrinsically social. This means man’s understanding of what is to be done is tied inextricably to his political community’s understanding of what is to be done, of what is “good,” and so to the relative legal regime under which he lives.30

Regardless of the merits of arguments surrounding the extent to which Aquinas believed proper practical rationality remains theoretically possible for fallen man, one thing that is clear is that in no sense could the natural law in anywhere close to the expansive manner understood by Thomas be fulfilled: the love of God and neighbor and congruency between the virtue of the ruler and that of the ruled were no longer practically possible to fallen man.31 In this condition, “law” became coercive. Rulers used their power for their own advantage or, even if they used it for the common good, they found their subjects restive and so the objects of force. Human nature was not completely destroyed, however, and man retained a fundamental desire for happiness and an inclination toward reason and virtue, even if much diminished.32 This incongruency was the root of anxiety and discontent in man concerning his internal condition, his relations with his fellow men, and his relations with God.33 For Thomas, this was the so-called “nature” in which mankind found himself after the Fall—a thoroughly “unnatural” situation.

For Thomas, God instituted the Old Law, the first stage of the divine law, in order to begin to correct this condition. The Old Law corrected the defect in the knowledge of the natural law and the defect in the ability to apply it through human law. This was an external law focused on the intellect. Thomas writes:

Therefore, it was fitting for the Old Law to be given at a time appropriate for conquering men’s pride. Man is proud with respect to two things, viz., knowledge and power. He is proud with respect to knowledge in the sense that thinking that natural reason can suffice for his salvation. So in order that man’s pride on this score might be conquered, he was left to the guidance of his own reason without the support of a written law, and man was able to learn that he suffered from deficiencies of reason—and he learned this from experience, in virtue of the fact that by the time of Abraham men had fallen into idolatry and into the most shameful vices. And so it was necessary for the written Law to be given after that time as a remedy for human ignorance; for as Romans 3:20 says, “The knowledge of sin comes through the Law.” But after man had been instructed through the Law, his pride was conquered in his weakness, when he was unable to fulfill the Law which he now knew. And so, as the Apostle concludes in Romans 8:3–4, “What the Law, weakened by the flesh, was powerless to do, this God has done by sending his own Son . . . so that the righteous decree of the law might be fulfilled in us.”34

The Ten Commandments were the most basic dictates of the natural law. Through them, God re-promulgated a law that before sin had been immediately available to reason.35 But the Old Law did not stop with these fundamentals. In fact, Thomas tells us, the totality of the natural law, the entire life in accordance with reason and so with virtue, was contained within the precepts of the Old Law.36 Through the Old Law, God’s promulgation of the natural law internally through the illumination of the human mind and through human reason’s contemplation of creation, now compromised by sin, was re-accomplished externally through the revelation of the same law. The precepts of the Law “prohibited all the sins that are contrary to reason” and “made manifest the precepts of the law of nature and added certain precepts of its own.”37 It is revealing that Thomas has no problem extending these precepts of the Law conceptually back to the state of innocence by simply equating them with the precepts of the natural law under which prelapsarain man lived.38 Indeed, the entire moral life was contained within them: the entire content of the natural law, which had before sin been clear internally, was now clear externally.

However, as mentioned above, the natural law became fully law only when it was specified and determined for a particular people at a particular time and place through human law. The problem after the Fall, of course, was that mankind had lost not only the ability to perceive accurately the content of the natural law but also the ability to understand the implications of that content or how it ought to be applied at a particular time and place.39 For example, application of the law requires a line of reasoning such as this: fornication is unlawful; this particular act under consideration constitutes fornication; therefore, this particular act is unlawful.40 The precepts of the natural law revealed through the Old Law made the first premise again reliably accessible to man. Through what Thomas, following the tradition, refers to as the “judicial precepts” of the Old Law, God revealed to Israel the middle premise, the “relative” specification of the natural law for them at that time, allowing the proper practical conclusion to follow. Thus, God revealed to Israel, through its human leadership, a great deal of what we would otherwise consider to be “human law”: the specification of the precepts of the natural law for a particular people.

Indeed, the restoration of friendship between God and man was the primary function of the divine law. However, this friendship, Thomas tells us, could be restored only if man himself was first made good, which is the primary function of human law.41 And so, true “human law” was necessarily contained within the divine law.42 The community of men under God remained intrinsically a community of men, and so the law through which they were ordered to God also ordered them to each other.43 The social life of man was one: “The end of human life and society is God.”44 We might say that the divine law occupied the “space” proper to human law; it fulfilled its function by elevating it beyond itself.45

The Old Law also revealed the “ceremonial precepts” which regulated the liturgical life of Israel. These, Thomas tells us, were the specification of that portion of the natural law that had to do with our love of God.46 The ceremonial precepts were, therefore, the specification of the natural moral law for a particular people as much as were the judicial precepts. We might say that they were both a divinely revealed human law wherein, through God’s aid, the leadership of Israel became the perfectly virtuous lawgivers who act always in accordance with the natural law.47 Within the divine law, then, a clear line between the (just) laws of man and the laws of God is lacking: God works through man to enact just human law.48 Thomas writes: “Law is ordered toward the common good as its end. But there are two kinds of common good. The first is a sensible and earthly good, and it is to this sort of good that the Old Law directly ordered [the people].”49

The Old Law restored to the people of Israel access to the content of the natural law, both in principle and in specific application. Through it, they knew how to live externally in accordance with the eternal law and were habituated to do so.50 When Thomas offers us examples of “natural” government, it is, therefore, often to Israel that he reaches, and it is in Thomas’s treatment of the Old Law that he makes extensive use of Aristotle’s Politics and within which he situates his consideration of the best regime, pointing out Israel as an example.51 Without the grace that elevated human nature into the perfection of infused virtue, Israel under the Old Law was the closest man ever came to living in a “natural” regime: he had access to the natural law and its specification, but without sanctifying grace. It was a “written” law of words and punishments, a law aimed at “a sensible and earthly good.”52 Thomas points out the very naturalness of the Old Law when he argues that there is no reason that a king outside Israel could not, in theory, adopt it for his people, even though it was unlikely to be a perfect fit, each people needing, of course, to have the natural law specified for their particularities.53

The Old Law, then, was primarily a “correction” of the deficiencies of fallen man. In it, Thomas tells us, there was real faith. Faith, to Thomas, was a preamble to perfection in Charity, and Faith itself transitioned from a “lifeless” to a “living” Faith to the extent that it was worked in Charity.54 This was so in the life of the individual believer, in the life of the Church, and in the biblical narrative of salvation history. God first gave mankind knowledge, the “what” he is to believe and the “what” he is to do.55 But, to Thomas, the Old Law was always pointing beyond itself to its fulfillment in Christ and the grace of the New Law.56 Indeed, while the Old Law may have “restored” knowledge of the natural law, it did not restore the ability of mankind to fulfill that law: “A man cannot observe all the precepts of the Law unless he fulfills the precept of Charity, which cannot be done without grace. And so, what Pelagius claimed is impossible.”57 Even under the Old Law, some sort of “first things” community remained impossible. This, to Thomas, required the New Law of grace.

As we have seen, the Old Law was an external law focused primarily on the intellect. The New Law, however, was an internal law focused on the will, a law that presupposes the restored, in faith, knowledge of the natural law. Thomas writes thus: “As the father of a family issues different commands to the children and to the adults, so also the one King, God, in His one kingdom, gave one law to men, while they were yet imperfect, and another more perfect law, when, by the preceding law, they had been led to a greater capacity for Divine things.”58 Within the New Law, then, human nature was redeemed, becoming once again itself and most fully “natural,” even as grace elevated it past itself to its supernatural end.59 “In this way the New Law is instilled into man, not only by indicating to him what he should do, but also by helping him to accomplish it.”60

Indeed, the New Law was the fulfillment of law itself, but in being so it went beyond law. Thomas begins his treatise on law by distinguishing clearly between the two means by which God is the exterior principle of human action: his law, which instructs, and his grace, which assists.61 After treating the various forms of law in depth, Aquinas ends the treatise with a treatment of the fulfillment of law in the New Law, which he defines ultimately as grace itself.62 Law is fulfilled as it becomes something beyond its reach. (The treatise on law is followed immediately by the treatise on grace.) This is the logic of salvation, the logic of the Bible itself: the literal sense of Scripture anticipated its meaning in the allegorical, but both the literal and the allegorical were “intellectual” senses that were pointing toward their fulfillment in the interiorized tropological or moral sense, which concerned the will, leading it to the New Law of Charity, and so to the anagogical sense, which as perfect contemplation of God himself, was both the fulfillment of Scripture and its surpassing.63

For Thomas, then, the Old Law in and of itself was paradigmatic of law properly understood. It was rational: Thomas goes to great length to show the reasons for the precepts of the Law.64 It was social, being directed definitively toward the common good and the right ordering of man to man and man to God.65 It was given and promulgated by proper authority.66 It was coercive (an often overlooked aspect of Thomas’s definitions of law).67 It was external, dealing in and of itself with acts and things and written on stone tablets rather than the tablet of the heart.68 And finally, it instructed rather than assisted.69 Starting from this paradigmatic law, certain aspects of its definition can be seen in Thomas’s work to become more difficult to apply in both the direction of the ideal natural law and in the direction of the graced New Law. The content of the natural law was, of course, clearly brought up into and surpassed in the Old Law, and similarly the Old Law anticipated its own “surpassing” in the New Law through its thorough and essential figuration of the Incarnation.70 Law, then, appears suspended; it appears in its nature to be transitory, reaching back to nature and forward to grace.71

In the garden, man’s nature had been perfected in Charity through grace. His acquired virtue was a continuous preparation for his constant reception of infused virtue, which was perfect virtue, disposing him to his true and final good. To Thomas, the New Law fulfilled the Old Law in the same manner. The external promulgation of the natural law, along with God’s ever-accelerating revelation of who he was and of his plans through the Son, prepared Israel for the reception of Christ and so for the full internalization of the Law in Charity. The New Law was, therefore, essentially, nothing else than the grace of the Holy Spirit that restored in “natural” men the Charity (which included ultimately true Faith and Hope) that supernatural friendship (and so, true peace) with God and neighbor required.72 Perfect peace was, of course, salvation, the condition of the kingdom of God itself, which was the true and perfect society of the saints that, through the grace of the New Law, spilled over from heaven to earth. Peace was simple happiness, when all unrest was alleviated through the beatific vision, and through the New Law it was approached through Faith, Hope, and Charity. Faith united the intellects of men with each other and with God. Hope united all men in the pursuit of God, and Charity (which ultimately included both Faith and Hope) united all human will and action and directed them through the love of God. The peace of society, if it was to be a true and not simply an exterior peace, was a unity wrought through these virtues, horizontally and vertically; it was friendship between men and between men and God.73 This means that true friendship in peace, both vertical and horizontal, was possible only through grace, especially that grace made available in the sacraments, because Faith, Hope, and Charity, along with all the minor virtues that worked in their service, were infused virtues.74

Charity was the perfection of the will in virtue, a perfection that carried with it the perfection of faith, transforming it from the lifeless faith proper to the Old into the living Faith of the New. It was perfect friendship with God.75 In the New Law, then, both the intellect and the will were perfected. There was no aspect, no rightly ordered “department” of human life, no sphere of the merely “natural,” that somehow fell outside this peace, that was not governed by the New Law. To Thomas, the divine law was the natural law fulfilled and surpassed, moving toward perfection, through revelation and grace, first externally in the people of Israel and then internally in the Church of the New Law.76 The Old Law was perfected in the New Law, with the exteriorized precepts becoming perfected in the interiorized Law of Charity in the same manner in which a boy is perfected in becoming a man, with all that he was, without remainder, “growing up” into manhood.77 The total content of the natural law was, therefore, perfected within the New Law. It was made known through Faith and the right reason that it supported, and it was interiorized and lived through Charity. And so, Thomas follows the bulk of medieval legal tradition in seeing the natural law ultimately as fully within the divine law. As Gratian stated simply, “natural law is what is contained in the Law and the Gospel.”78 The love of God and neighbor, the fundamental content of the natural law, was, of course, Christ’s summation of the content of the divine law.79 From within this line of thought, then, the grace that is required to both know and live the natural law is available only through the New Law: the only perfectly “natural” regime is a perfectly Christian regime—that is to say, the Church.80 However, such a regime would, in fact, remain “legal” only to the extent that it was still coming into being. For, as we have seen, the New Law was properly grace itself, the fulfillment of law, and the perfect life under the New Law was a life of perfect Charity, the life of the Church triumphant, a life devoid of exterior law.

Under the reign of the New Law coming into being in time, however, the law would have to be specified for a particular time and place and for a particular people. As we have seen, under the Old Law this function was fulfilled by the judicial and ceremonial precepts. Under the New Law, because the grace of the Holy Spirit made true virtue once again possible, this function was at least partially returned to men, men now living in a state of grace, and so living the theological virtues.81

Those subject to those rulers, to the extent that they too achieved virtue, would perceive the human specification of the New Law not as an imposition, but as guidance and coordination in the construction of the society of peace, of the very kingdom of God, a construction that they understood to be the basis of their vocations and perfectly congruent with their understanding of the law.82 As in paradise and under the Old Law, the love of God and the love of neighbor remained united in a single law, now the participation of the rational soul in the eternal law, perfected beyond itself through grace. Both the love of God and the love of neighbor were the object of this law, which was specified through both spiritual and temporal power to form a single “government.” The alternative to the “government” of the interiorized New Law was, therefore, not the natural law simply, but first the government of the exteriorized law—this is the “government” of just human judgment possible through grace, government that no longer included the particular precepts of the Old Law, but did now include the particular precepts made by the virtuous spiritual and temporal lawgivers83—and failing that, the government possible to fallen nature without grace, that government possible through defective reason and the exteriorized rule of fear, a topic explored much more fully below.

Thirteenth-century France was, in the ideal, a society at peace, governed through the New Law. Throughout this book we have seen that peace was the goal of ecclesiastical and secular action, the goal toward which all earthly power rightly strove.84 We can see how the networks of consilium et auxilium, of counsel and aid, that provided the real structure of government fit into this vision. They were, in the ideal, nothing short of groupings of friends who made each other’s interests their own in Charity. What is more, they were animated with a sense of justice, an orthodoxy that united their members in Faith. Because they were groupings of fallen men in history, in truth, this charity and this faith remained relative—only approaching Charity and Faith proper to the extent that their members approached true virtue. Conflicts, therefore, occurred between these networks, and peace occurred not when they made a treaty or formed an alliance, but when the networks merged into each other. The network of the king, which grew to include the papacy under Urban IV and especially under Clement IV, sought to incorporate all of the kingdom into its circle of friends. This was how it made peace. This dynamic was clearly demonstrated in Gui’s rise through the hierarchy, as well as in his and Louis’s opposition to the “false peace” imposed upon the king of England, and we saw the principle perfected in the college of cardinals when they asserted themselves to be of one body and one will with the pope. The ideal kingdom, the kingdom of peace, was a kingdom of true friendship between man and man and between man and God.85 This ideal kingdom, if it could be achieved, would be nothing short of the very kingdom of God, the Catholic Church, understood in the broadest sense possible.

The peace of the New Law included wholly both temporal organization and supernatural virtue through grace, and so, in the ideal, all humanity in all of its activities, spiritual and temporal, would find peace under the Law of Christ.86 This was a peace rooted in differentiation, both that of specialization and hierarchy and that of Charity through gift, and it was relational in its very foundation. We saw this understanding of peace manifested clearly on a sometimes microscale in our treatment of Parlement, which sought always to find the stable difference between parties, to find the peace rooted in differentiation that had been shattered and to reinstitute it. We also saw how this peace intrinsically included the spiritual and the temporal powers.

The equally spiritual and temporal nature of peace lets us see again the networks of consilium et auxilium and better understand why they cut across lines between clergy and laymen, why they were always conglomerations of spiritual and temporal powers. Peace required both powers, though in different ways. In true peace, the spiritual power would be active in the sense that it was the conduit through which grace flowed into society. The temporal power was active in the sense that it provided organization and direction to the grace-filled community as it satisfied the necessities of life. Of course, in true peace the New Law would be completely interiorized, and so even the threat of the sword would be out of place.87 In the ideal of true peace, both the spiritual and temporal powers were essential, but neither the spiritual nor the temporal sword would function.88 This is why the use of the sword was not the principle of order in this society, why it was a reaction to the loss of peace, something capable of restoring only exterior peace and so something transitory, preparatory for the Gospel, as the Old Law was preparatory for the New.

Under the reign of true peace, any sort of hard distinction between the spiritual and temporal powers tended to fade, collapsing entirely in the perfect peace of heaven. This is so because they “emerged” as distinct, social powers only within the context of the decidedly non-ideal reality of a fallen world in pursuit of its salvation. As was mentioned above, the New Law was first and foremost grace itself, which guided human action toward peace. However, it also had positive, “written” content.89 The specification of this divine law by human law was a development within (or, in a hierarchical sense, below) the New Law and not alongside it, and it was with regard to such human law that the spiritual and temporal powers distinctly emerged.

But they did so as different legislators specifying in particular law the same body of general law, not as sources of distinct law codes.90 The temporal power specified divine law,91 and the spiritual power specified the same. Both the king and the bishop, each in their own way, were to the people of God what the “soul” was to the “body,” or even what God was to all of creation (and a body has only one soul and the universe only one God).92 We can see here how it was that the law created by St. Louis and the law created by the bishops and the papacy were not sealed off from each other. Instead, they emerged from the same sources and aimed at the same goals, different manifestations of the single Law of God.93 And it is simply impossible in actual fact for us to sort the contents of the civil/ feudal law simply into the category of specified natural law, just as it is impossible for us to sort the contents of the canon law into the category of specified divine juridical or ceremonial precepts. This was true, as we have seen, of the inquisitors and enquêteurs, of the functioning of the temporal and spiritual in Parlement, of Louis’s treatment of the situation in England, and clearly in the making of canon law surrounding the status of legates during a vacant Holy See.

Thomas explains that the New Law directly prohibits or commands only “acts through which grace is introduced or acts which necessarily involve the correct use of grace.”94 The seven sacraments were instituted by Christ himself “because we are able to obtain grace only through Christ and not on our own,” but the correct use of grace occurs through the works of Charity: “In so far as such works have a necessary connection with virtue, they pertain to the moral precepts, which were also handed down in the Old Law. Hence, on this score, it was not appropriate for the New Law to add anything to the Old Law with respect to exterior acts.” However, specification of these precepts through both the ceremonial and the judicial precepts of the Old Law were “not themselves necessarily connected with interior grace.” And so, under the New Law, they are “left up to human discretion. Some of these specifications are left up to the lower ranks and have to do with each individual taken one by one, whereas others are left up to temporal or spiritual authorities [ad praelatos temporalis vel spirituales] and have to do with the common welfare.”95

We can see here the legal “empty space” that was revealed in our treatment of Parlement. Christians “specified” the law of Charity amongst themselves through the mechanisms of “possession,” “use,” and “custom.” This was how the “whole multitude,” who to Thomas was the foundational human lawgiver, “legislated.”96 When they lived at peace they lived in the New Law and they lived in liberty under their own non-coercive “human law,” such as it was. The spiritual and temporal powers, who “habet curam” for the multitude, intervened only when the particular peace of a time and place was upset.97 What is more, we see that, to Thomas, spiritual and temporal legal authorities are both concerned with both judicial and ceremonial precepts, the specification of the natural law, within the New Law.98

For Aquinas, the law created by the spiritual and temporal powers in practice was not, however, simply the specifying law of a perfectly peaceful society under the New Law—a law that would be only instructional for an already virtuous people. Rather, it was constructed in a sinful world in need of conversion, a world that had to be brought to virtue and converted to true peace. It was not that people in the realm of sin did not want peace, which was nothing short of the fulfillment of all desire. Of course they did. It was that without virtue the only personal peace possible was that of fleeting pleasures and the only social peace possible was that provided by contracts for mutual gain or by force or the fear of force.99 This was an exterior peace. Outside of the grace of the New Law, even the knowledge of what was right, of what God demanded of mankind, as was the case under the Old Law in of itself, was the source not of peace, but rather of anxiety and fear.100 As we have seen, the divine law had two stages—the Old and the New, external and internal, Faith and Charity—two stages that corresponded to the stages of mankind’s return to God. But, it was one divine law, and the New Law was its perfect manifestation.101 This means that the New Law fulfilled the “exterior” functions of the Old Law in the ongoing dynamic of salvation, though now in a manner capable of completion internally in grace. Thomas writes that aside from the grace of the Holy Spirit:

The other element involves the Law of the Gospel in a secondary way, viz., the documents of the faith and the precepts that direct human affections and human actions. On this score, the New Law does not confer justification. Hence, in 2 Corinthians 3:6 the Apostle says, “The letter kills, but the spirit gives life.” In De Spiritu et Littera Augustine explains that by “the letter” is meant any writing that exists exterior to men, even the writing of the moral precepts contained in the Gospel. Hence, even the letter of the Gospel kills unless the healing grace of faith is inwardly present.102

The precepts of the natural law, the moral precepts, all that involved reason and virtue (which had been fully contained in the specifications of the Old Law), remained contained in the New Law, and their exterior enforcement remained the divine mandate.103 In a sense all the Old Law was preserved in the externals of the New Law, in “deeds, moral and sacramental,” and these externals retained the Old Law’s character by pointing beyond themselves to their fulfillment in grace.104 Within the Church, the peace that was possible outside sacramental grace, then, was at best the peace possible under the externalized law of the Gospel. Outside the Church, at its best, the peace that was possible was that through unhealed and unperfected nature’s ability to understand the natural law, to specify it through human law, and to obey that law in virtue—the peace of the so-called “virtuous” Gentiles, which, as we have seen, was extremely limited, if not simply impossible. At its worse, in the realm of sin, peace was found only as the relative peace of tyranny. The problem faced by the spiritual and temporal powers in the Church was that the realm of perfected nature and the true, interior peace it proposed was everywhere and always (even in the heart of the individual Christian) intermingled with the realm of fallen nature and the exterior peace it proposed.

The spiritual and temporal powers’ project was to bring people to interior peace, to life under the New Law. When they worked in the realm of sin, the powers became swords and inverted from their relationship in the realm of peace and virtue. Within the realm of sin, those who wielded the swords, because they were mere men, judged only the externals of human action and acted externally to affect such action.105 In the realm of virtue, the spiritual power acted positively to convey grace and to make revelation present in sacred preaching. In the realm of sin, this grace was cut off both by the action of the sinner and by the positive action of the priesthood, most clearly through the sword of excommunication. In the realm of virtue, the temporal power provided guidance and the organization necessary to build a society of Charity, but there was no use for a sword. In the realm of sin, however, the positive action of the sword emerged as that which forged an exterior peace, the “peace” possible under the exteriorized Law, the peace which reigned under the Old Law in of itself. It was as they operated in the realm of sin that the most pronounced distinctions between the temporal and spiritual powers emerged: they became most clearly two powers when they were the two swords. What is more, we can see clearly how the patristic and monastic tradition of understanding the two swords as the Old and the New Testaments and the later tradition of understanding them as the temporal and spiritual powers where profoundly compatible interpretations that operated within the same fundamental schema.

Against the violence of sin, the temporal power was that authority that used force, and the spiritual power was that authority that invited the sinner back to the realm of true peace, that preached penance and offered mercy and so a return to grace through the sacraments. The dynamic was one in which the spiritual sword sought to scare the sinner back into the realm of grace before he really left it. Excommunication was first medicinal, and if there was any faith left in the sinner, being positively cut off from the grace of the sacraments would force him to seek absolution and so reunion with the society of peace. If this failed, if the mortal sinner or excommunicate accepted a life without grace, the temporal sword would be deployed to frighten or force him into accepting a worldly peace. This exterior peace not only protected the society of true peace from the violent but also created in the sinner habits that were conducive to acquired virtue and conversion, and it was the space within which the spiritual power sought conversions back to, first, a sort of faith and so subjection to the divine law (as had been the case under the Old Law), and then to Charity through grace and so freedom and true peace.106

Law (both civil and canon), in the judicial sense in which we are most used to understanding it, was what governed the transition between the conditions, the movement from simple fallen nature to the Law and through the Law to freedom. Those in the state of sin were subject to the law through fear and force, and those with the beginnings of faith were subject to the law through their intellect, but it was a law properly administered by those in a state of grace, and their purpose was to bring the sinner out of both forms of subjection and into Charity.107 This was a move that required the sacraments and so a law that dictated when and how they were to be administered. We can see how appropriate it was, then, that canon law grew up as an extension of penitential practice and why law books such as Gratian’s Decretum spent so much time discussing the confessional. The regulation of the availability of the sacraments to a fallen world was the true content of positive canon law. This helps us understand Gui’s treatment of the inquisitors as primarily confessors and their sentences as really penances.

The temporal power sought to build a society of virtue, a task that included education, good counsel, leadership, discipline (including the use of force), and protection from outside threats. The object of human society, Aquinas tells us, was precisely such a virtuous life, but the spiritual power was necessary for the achievement of this object because, as we have seen, true virtue was not possible without grace—if it were otherwise, kings would stand alone in their governance of society.108 What is more, the end of human society was not simply the life of virtue, but rather, through it, to achieve the enjoyment of God, the beatific vision, which was perfect peace.109 This required the grace of the sacraments and the knowledge of divine revelation, both given by the spiritual power. The royal and the priestly were therefore distinct but united in a single endeavor that was rooted in the united kingship and priesthood of Christ himself. The spiritual power was “higher” than the temporal power not because the rule of the temporal world of virtue was a delegation from the spiritual power, but because the temporal world was brought up and into true peace through the spiritual power: the temporal world achieved its end through the gifts of the spiritual power, and the spiritual in man, his soul, was higher in the microcosm of himself than was the temporal, his body.110 Because man was both body and soul, the achievement of his end was both temporal and spiritual, but this did not make the division of spiritual and temporal concerns between different groups of men strictly speaking necessary. Such a division was rather a matter of divinely sanctioned fittingness, a fittingness that corresponded to the narrative of salvation history and the hierarchical structure of the universe and man’s condition within it.111

It was fitting that the priests, who invited men to sacramental grace, should stand “above” the realm of sin, should stand within the true peace of the Gospel. The priest’s sword of excommunication was wielded, it should be noted, not in the realm of sin, but at its very brink: it was wielded always against those who were still potentially within sacramental unity—excommunication was meaningless against the infidel. It was fitting that the priests, who had special access to revelation, should interact with the realm of sin primarily as preachers, trying to bring the sinner to some sort of faith and to the grace of the sacraments through which Charity was found. And it was fitting that the portion of the specified New Law that they administered, the canon law, was principally concerned with when and how grace could be poured out.

On the other hand, it was fitting that those Christians who wielded the temporal sword were also those who married and raised children, who toiled in the world. This was the realm of human cooperation, a realm ideally existing within perfect Charity. The people who lived in it and understood it were the ones who held the authority to organize it and who wielded the sword against those who would damage it. They maintained the borders against aggressors, internal or external, and they compelled such aggressors to accept at least the graceless peace of submission to force, an exterior peace from which they could transition, with the help of the preaching and the grace offered by the priests, to the true peace of Charity.112

This division of the spiritual and temporal powers into different groups of Christians was a fitting specification of the New Law operating in a fallen world, bringing it to conversion and peace. Its fittingness within the New Law helps us to understand why it is that in his treatment of law generally St. Thomas does not feel the need to treat temporal law and spiritual law as distinct “laws,” even in the sense of branches of human law. Instead, they make an appearance only in passing and only to the effect that they are operating under the same aspect of law: the specification of the New Law.113 We can see in what ways St. Louis and the papal legates depended on each other and operated together at the top of a vast “mechanism” of conversion, but without some sort of constitution. And we can see that it was entirely fitting that, unlike the monks and nuns, both the priests and the lords were called “secular.” Both were directly engaged in the exterior manifestation of the law that subjected men to the extent that they did not live in virtue: the clergy facilitated the canon law and the laity the civil/feudal law, two laws that interacted with each other at every turn, two laws that were really only one. Both powers were, therefore, “political.” They were two aspects of one dynamic, of the construction of a redeemed, intrinsically social humanity through the movement first to the exterior divine law and then through it to the interiorized divine law, which in salvation history was the movement from the Old to the New.114

We can see within this reading that the construction of legal institutions during the twelfth and thirteenth centuries was not a part of the process of “secularization,” the process of building the foundations of the State at the expense of monastic and mystical faith, as it is often depicted in the mythology of modernity. Rather, it was the opposite: it was the effort to convert more and more of the world from violence to true peace, to produce in the law the bridge from fallen nature to redeemed nature. This was, of course, simply the dynamic of salvation itself: from fallen nature, to the Law, and through the Law to grace. It was the movement from the historical (nature) to the allegorical (Faith), on through the tropological (Charity) to the goal, the anagogical (which motivated the whole dynamic through Hope). In the spiritual life, it was the movement from sin to the purgative to the illuminative to the unitive ways; in the practice of the monks, from lectio to meditatio to oratio to contemplatio. We can understand clearly, then, why, in the business of the peace and the faith, heresy and violence went always together: they were the antitheses of Faith and Charity, which were the very building blocks of salvation.115 Faith and Charity rose and fell always together, as did heresy and violence. This is why the business of the peace and the faith was necessarily as much about constructing a sacramental society of Faith and Charity as it was about waging war against a society of heresy and violence. The more successful this dynamic of salvation was, however, the more the juridical distinctions between the spiritual and the temporal powers would break down because more and more of the specifications of the New Law that were particular to each would be absorbed in the interiorization of the New Law itself. The specific law, both spiritual and temporal, that governed the interactions between people would be absorbed into the general law of Charity, the common understanding of Faith, and the practice of the sacraments.

We can see this dynamic most clearly in the monastic ideal, from which the entire reform movement of the High Middle Ages emerged. The monasteries were filled with both clerics (the ordained) and laypeople (the unordained), but their internal life was governed by one positive law, the Rule, specifying the New Law, and that life was aimed first and foremost at the interiorization of the New Law completely. Through this interiorization, the work of the monks in the fields or scriptorium and their work in the choir merged into a single liturgical reality that lived from sacramental grace.116 We could, if we were so inclined, dissect the functioning of an ideal monastery and sort its life into “temporal” and “spiritual” categories, but why? It was a single life, fully temporal and fully spiritual—this was the New Law, lived by the “religious,” the model for all Christian society.

The reform movement poured out of the monasteries, and the law built by both the spiritual and the temporal powers of the High Middle Ages is more properly seen as emerging out of the Rules and Customaries of those religious houses and as attempting to turn all of Christendom into a single sacramental community of friends, into a single “monastic” society, rather than as emerging from the abstract study of the law of the Roman Empire by the secular “civilians” and the theocratic Gregorians and their nearly identical yet fundamentally incompatible drive to rationalize power and so build competing States. The dynamic was not one of dividing the social world into the “secular” and the “sacred,” but rather of simultaneously sacralizing the secular and secularizing the sacred, of bringing them into each other, of closing the gap between the monastery and the world. The Cistercians, for example, attempted to build self-contained monastic societies with their own governance and their own economies that included all classes of people, redeemed worlds in miniature. This was a movement toward bringing society into the monastery. The Regular Canons and the Mendicant orders, on the other hand, under the same impulse reversed the movement and attempted to bring the monastery out into society, into the very hustle and bustle of urban life. The new orders of the twelfth and thirteenth centuries shared fundamentally a refusal to accept some sort of static codependence between a fallen world and saved religious.

By the turn of the thirteenth century, the married life itself, the seeming antithesis of the monastic life, was being referred to as the oldest religious order, and, of course, knighthood had become a clear “religious” undertaking.117 Such active lives, St. Thomas tells us, are properly ordered to the contemplative life—all human action is in pursuit of contemplation, which is happiness.118 It is not a coincidence that the same period that saw the massive expansion of the exterior law (what we might call the “Rule” of Christendom) saw also the so-called “discovery of the individual,” the emphasis on interiorization.119 The movement from the exterior to the interior is the very movement of Christian salvation, a movement that underwrote the entire monastic enterprise. Within this movement, the exterior law is not destroyed or somehow rendered moot by the coming of Christ. Rather, Christ makes the interior law achievable always through the exterior law, always as the fulfillment of the Law and not as its antithesis. Seen in this manner, the temporal and spiritual powers of the Church sought to subject more and more people to their law so that ultimately those people might be liberated in the New Law of Charity.120

What we are seeing is the construction of a sacramental social order. Like a monastery, the universal Church was as temporal as it was spiritual, as external as it was internal. It was made up of both laymen and clerics, kings and popes, but the temporal and the spiritual did not line up distinctly under one order or the other. They were distinct, but they were everywhere and always together, bound together in the very unity of Christ. This unity was most perfectly expressed at the Mass, where God was present in Body and Spirit, where the bread and the wine of temporal power, of lay human industry and organization, were turned into the Body and Blood of Christ through the spiritual power of the priesthood, and where the whole membership of the Church was united to each other and to God, both spiritually and corporally—this was a taste of salvation, a moment of the fulfillment of all law in the love of God and of neighbor, of the perfect regime that was the ecclesia.121 Thomas writes: “And so it is appropriate that the grace flowing from the incarnate Word comes down to us through certain exterior and sensible things and that from this interior grace, through which the flesh is made subject to the spirit, certain sensible works are produced.”122 It is not a coincidence that the thirteenth century was a period of intense Eucharistic piety. The Feast of Corpus Christi grew up in France: it was made universal in 1264 by the French pope, Urban IV (who elevated Gui Foucois to the cardinalate), and its liturgy was composed by St. Thomas himself. The Eucharistic piety of the household of St. Louis is well known, as is that of the Mendicant orders. Pope Clement IV wrote a powerful defense of Eucharistic orthodoxy and as a young man demonstrated an intense devotion to the Virgin, a clear consequence of a profoundly incarnational understanding of reality.123 The Mass was indeed the perfect sacrament, but all of the ecclesia was sacramental. Every aspect of the social life of the body of the baptized had intrinsic to it temporality and spirituality, including its “political” activities.

What this all means is that the perfected Church can be understood as a body that is indeed not “political.” However, this can be so not because “politics” operates outside of it in a parallel, self-sufficient realm, but rather because to the extent that a people is converted “politics” is absorbed into the Church and fulfilled in the law of Charity, thereby ceasing to be “politics,” in the modern sense, at all. The perfect Church is not political only because it is the fulfillment of politics, because politics is brought up into it and perfected beyond itself. Human coercive law, whether it be lay or clerical, operated at the boundary of the “political.” As John Milbank has remarked, “for law to be law as just law, it must point beyond itself.”124 When the sword was used by the just against the unjust, it was wielded by one who stood within the interiorized law (the true peace), against one who stood outside this peace (one who was “subject” to the now exteriorized law).125 At the point of the use of force, its object was necessarily in some sense both excommunicated and outlawed: he was outside the New Law (or perhaps it would be more accurate to say that the New Law was exterior to him), though subject to it. This is “politics.” And so we see why excommunication, felony, and rebellion became different sides of the same offense, and we see again the fundamental coherence of the business of the peace and the faith.

Through this reading, we can come to understand that the distinction that really matters in understanding the thirteenth century is not that between spiritual and temporal authorities but that between the realms of the interiorized law and the exteriorized law, between the realms of virtue and vice, between the realms of true peace and worldly peace or violence, between servile fear and filial fear. These are the two “tiers” or “stories” of this society. In the realm of virtue, which is the realm of unity in Faith and Charity, both the temporal and the spiritual laws were descriptive and had a coordinating and pedagogical social function. They were also profoundly “religious.” They were, as we have seen, the specifications of the New Law itself. In the realm of exteriorized law, they were profoundly “political.” In this realm they remain authorities of the divine law, but it was not the perfectly fulfilled interiorized New Law. Rather, it began to cross back over to the exteriorized Law, we might say to the Old Law that remained contained within the New which itself included natural law.126 But the Old Law was preparatory for the New; it was necessary for the New, which fulfilled it completely. What we see is a dynamic of salvation that was repetitive, even fractal. Salvation history itself, the functioning of Christendom, the spiritual life of the individual believer, and even the structure of Aquinas’s Summa theologiae itself all follow the same pattern: from fallen nature, to a type of faith through the Old, exteriorized law, to the New, interiorized law of Charity (and so true Faith) through grace.127 This was the very “functioning” of Christianity, how God saved mankind.

Aquinas’s understanding of this dynamic of salvation can be seen as ultimately rooted in man’s imago Dei and the deep structure of creation through the analogical manifestation in time of the eternal processions of the Second Person (intellection) and the Third Person (volition).128 Salvation history is, within this reading, the Trinity’s interface with fallen, temporal, intellectual, and volitional (Trinitarian) man. Within this dynamic there is a constant circling back: the movements to Faith and Charity exist always with each other in dynamic relation, with an ever-present “procession” from Faith to Charity and back again to a more perfect Faith, and always with God, instructing through the law and assisting through grace, as the exterior principle of both virtues.129 This movement is manifested in the movement from the Old into the New, and from the New back to the Old, a movement that happens historically and presently and at every level of scale: the “dead” faith of servile fear (itself a gift from God) through grace moves toward Charity, through which it is transformed into living Faith and so filial fear, which is inseparable from Charity, the fulfillment of the Law.130 As the reader of Scripture, for example, moved deeper into Charity, not only did the tropological sense open to him, but his understanding of the allegorical sense grew ever deeper: as he conformed himself to Christ in the New Law of Charity, the Old Law emerged in Faith as ever more Christological.131

In this way, we can see that the dichotomy that is often posited between the supposed Augustinian belief that the State was the product of sin and so was not natural to man and the supposed Thomist belief that the State was indeed natural to man is, in fact, false. The “Augustinian” understanding and the “Thomistic” understanding are as integral to each other as the Old Law is to the New. Both temporal power and spiritual power reached back into the Old and forward into the New. They operated in both the realm of sin and the realm of grace, and the “natural” was brought up into the “divine.” This was how the Church saved humanity; this was the very dynamic of salvation played out through history and in the minutia of everyday life. Government was present across the human “field” from the garden, through the Fall, through the Old Law, and on to the redemption of nature in the New Law, but it manifested itself—it was specified—in different ways appropriate to the stage. Under the New Law still in time, this included the sword in the realm of sin. The king’s use of the sword was, in a sense, a return to the Old Law and clearly a consequence of sin, a return that was always provisional, always temporary, always a “condescension” because of the “hardness of their hearts,” and always ordered toward bringing the sinner back to virtue, to the interiorized New Law and the perfected “natural” government that existed therein.

Mankind’s constant drift from the interiorized to the exteriorized law and back again was the setting for government, a very complicated setting. This drift occurred both at the individual level and at the level of communities.132 The realms of virtue and vice were everywhere intermingled and confused. The same person, within the movement of a single act, could move between them without seam, as his intentions shifted.133 This means that the line between the interior and the exterior was always blurred and under negotiation. What one authority believed to be clearly sin worthy of coercive remedial action another might believe to be within the realm of the pedagogical law, and yet another might believe to be no sin at all.

In this situation, the authorities themselves would be compelled to look at each other as possibly slipping into vice. Charity and Faith bound them and all Christians together in the realm of peace, but when in conflict few could admit that they were the ones who were no longer properly charitable and no longer properly faithful—ultimately excommunicated and outlawed. It is along these lines, then, that we find conflict—always between conglomerations of spiritual and temporal powers with conflicting relative readings of Faith and Charity and always threatening to become a type of “crusade.” As we saw throughout this book, the drift of all sustained conflict, whether it be that in the South of France, in central Italy, or in England, was toward crusade. All “political” conflict had to be justified within a universal framework that aimed ultimately at the peace of all of humanity. All war had to be “religious,” a fact that made war both less desirable, more difficult to wage, and more limited in scope. As is well known, during the reign of St. Louis, war between Christian princes was rare and relatively small-scale.

The final piece to this understanding of Christian society is the recognition that its realization as a society of perfect peace was ultimately impossible.134 Perfection in Faith and Charity was something to be strived for and something to approach, but never something to be actually achieved in this life and before the consummation of the world.135 This means that this world always had an eschatological dimension: what it pursued was ultimately beyond the reach of man in time. However, it was continually sought because, along with Charity and Faith, the realm of peace was the realm of the infused virtue of Hope.136 Hope was what caused mankind to never settle for the realm of violence, for the realm of the peace of the world that was possible through exteriorized law. Hope was what always pulled man into the struggle to “reform” this realm into the fulfilled order of the interiorized New Law. Hope was what ultimately accounted for the real existence of the two realms because hope was what kept the realm of Charity and Faith always “under construction,” and the realm of vice under perpetual reform.

What St. Thomas, St. Louis IX, and Clement IV would see, perhaps, in modern politics is the loss of this Hope: despair. To despair is to settle for the realm of exteriorized law, the realm of violence, and the compromise peace of this world. Charity and Faith might remain ideals, but the ideal is shifted exclusively to an otherworldly realm: to heaven, entrance to which is no longer something that mankind finds through struggle and with the aid of sacramental grace through actual transformation to virtue, but rather something that is or is not given to him regardless of a life lived entirely in the realm of sin, which, with the possibility of supernatural virtue removed, is all there is in this life. The “political” aspect of the dynamic of salvation, the aspect that “reached down” into sin or “back” to the Old Law, is thereby absolutized and the State emerges. From within this perspective it makes sense, I think, that “democracy,” the least bad of the tyrannical regimes, has become the political ideal of modernity, the best we can imagine.137

Can we not perhaps see that the growth of the assumption of primordial violence in political theory is really a part of the same historical movement as that of the development of the doctrine of the total depravity of man, of simul justus et peccator, and of the denial of transformative grace? Is it not really the denial of the possibility of the “upper tier” of the New Law, the denial of the possibility of true peace in Charity, and the assertion that the best that can be hoped for is a type of concord, some sort of social contract?138 This reading can offer an account, it seems to me, of Marsilius of Padua’s elevation of the secular power over the spiritual in his quest for peace, of the nominalists’ move toward an arbitrary law, of Machiavelli’s contention that the prince must be amoral in order for “peace” to reign, of the congruency between Luther’s doctrines of sola fide and the two kingdoms, as well as the rise of the absolutist monarchs, Catholic and otherwise. The transformational sacramenta of the Church, which, since the construction of the Carolingian Empire, had become the covenantal bond of unity in society, becomes the sacramentum of Hobbes, the oath through which man surrenders to the sovereign his power to inflict violence, the covenant that is simply a contract made in fear. Faith and Charity become faith and obedience.139

In a similar way, is not the modern Christian tendency to deny or ignore the spiritual senses of Scripture a denial that history can ever be more than the realm of nature, or perhaps of the Law, a denial that the Law is fulfilled (or, at least being fulfilled) in time? The spiritual senses operated within a dynamic of ascent from the literal (historical) to its fulfillment in the anagogical that was possible only through human ascent by means of cooperation with grace: the spiritual senses opened up to one as one grew in Faith and Charity, as one became ever more under the New Law.140 As we saw in our treatment of the Capetian coronation rite, the David of the Old Testament was fulfilled in the David of the New Testament as the kingdom transitioned from the kingdom of men to the kingdom of God. Salvation was participatory, and so was the experience of society: the same David was at the same time a sword-wielding king to the sinner and the Prince of Peace to the righteous. In the move to the modern, such “spiritual” things are pushed outside the participatory, outside history or next to history or beyond history. Christ, the David of the New Testament, is now bodily at the right hand of the Father and not here among us.141

What is more, once Christendom despaired of Charity and Faith (the anticipation of heaven on earth) and accepted the lower tier as its place of habitation, it seems a small step to dispense with heaven, the now socially irrelevant realm of virtue, altogether: it no longer exists on earth after all, even imperfectly. Heaven may or may not be real, but this becomes a matter for personal “religion” because its existence simply does not matter in the realm of absolutized politics, of simple history.

But, through this reading, we must see that the modern State remains “secular” only in the medieval sense. Or perhaps another way to put it is that the modern “secular” remains profoundly “religious.” It is the bottom tier of exteriorized and highly specified law within the Christian dynamic divorced from the upper tier of interiorized and harmonized law. At its best, it is the realm of the truth of the Old Law (including the natural law), a realm of real faith, but without the grace of the sacraments necessary to satisfy it in Charity.142 At its worst, it is the realm of vice, of despair, hatred, and infidelity—the “city of man.” It is only because this lower tier is viewed as all there is on earth, only because the upper tier (Charity) has been pushed to the heavens, that the “secular” becomes the field on which all history is played. As in the thirteenth century, this lower tier remains where the “secular” side of both the spiritual and the temporal powers operate. Only now, because this lower tier has become all there is, the “secular” or “political” side of both powers is all that remains.

The spiritual power no longer wields a sword, which was always operative only in the upper tier of grace, and its positive, sacramental power, also operative in the upper tier, is simply ignored or denied any social consequence. Rather, the spiritual power is reduced to its function in the lower tier, to its preaching and its example of upright living, and canon law becomes little more than the bylaws of religious clubs. The temporal power is similarly reduced to its function in the lower tier: the maintenance of exterior peace through the wielding of the sword, the enforcement of contracts, and the waging of war. Each power therefore operates only within its most specified “share” of the law that once governed the transition between the tiers—the canonical and civil-feudal legal traditions at their most differentiated. As was stated above, it is in the lower tier that the division between the temporal and the spiritual powers become most pronounced. Absolutizing the lower tier, it seems to me, is therefore the origin of the modern division of Church and State. They remain bound up together and their division is rooted within the same social world, the lower tier of Christendom, now seen as all there is.

This reading helps us to understand, perhaps, the modern phenomenon of Christians who sincerely abhor violence, who, in fact, enforce what must be considered a taboo on “private” force, and yet who intuitively support the dynamic of more and more of social life being brought under the order provided by the institutionalized coercion of the State (in either the governmental/technocratic form common to the Left or the market/technocratic form common to the Right). In a world of ubiquitous violence, “peace” is to be found only through law and contract.143 This, within the reading provided here, can be seen as closely related to the dualism discussed toward the beginning of this book, a dualism that combined pacifist asceticism with violent lordship. It is such dualism that Thomas points out as the error of Pilate: that kingship was nothing but force and that truth was powerless in this world.144

This brings us back to the characteristic modern prejudice in favor of a primordial violence, the belief that social reality is ultimately a war of all against all, general conflict. Sovereignty is the only path to some semblance of peace because the actual violence will subside only when the wills of the many are condensed into the will of the one. But this is only an apparent peace because sovereignty is itself a perpetual act of violence, of suppression. Without Charity, as long as there is difference, there is war. The exterior law, then, becomes totalizing, the principle of order in a society that seeks to construct an undifferentiated space of rights, contracts, people and things because without the possibility of Charity, differentiation leads to conflict. It does not much matter whether sovereignty is legitimized with references to natural rights, divine right, or the right of the majority or whether it is denied all legitimacy and viewed simply as violence: whatever the case may be, the war must continue until difference is eliminated. And so, the dream of modern radicals was to find peace through the elimination of all difference, an elimination that fittingly could happen only through violent revolution and that would inaugurate the end of history. Modernity becomes the desperate attempt to establish the eternal, the abstract, within the flux of the temporal, the relative (in contradistinction to the medieval notion that the temporal was brought up and fulfilled without diminution in the eternal). To the postmodernists, of course, this dream of equality is repudiated in favor of an absolutized and all-encompassing “difference,” but without Charity, violence remains the very structure of reality. I am convinced that it is the assumption that all difference is ultimately only bridged through conflict and subordination (which amounts to the denial of Charity and Faith in favor of despair) that makes it impossible for moderns to conceptualize the relationship between the papacy and the monarchies of the Middle Ages as anything other than a fundamental contest.

The preceding chapters have presented a new reading of the relationship between the spiritual and temporal powers by following the lives of two men, Gui Foucois and Louis IX. I have constructed a narrative that rests ultimately on the coherence of the “complete acts” that are those individuals’ lives and on the categories and concepts through which they viewed the world. I have not argued that the world of France in 1265 was a direct consequence of Gui’s and Louis’s lives, but rather, conversely, that they were at home in that world, as was St. Thomas Aquinas. By reconstructing the time, the places, events, and ideas of the span of their lives, we can construct a coherent thread of development, a description rather than a causal explanation.

And what this thread has revealed is the construction of a social order that was Christian. It was predicated not on war, but on the peace of differentiated relationships. And so, while law and jurisdiction were real and were essential, a description of the jurisdictional or legal apparatuses of this social order cannot capture its actual structure because, while the power wielded through these mechanisms was necessary, it was ultimately provisional within a society that understood benevolent relationships—relationships of consilium et auxilium wherein the differentiated power of one became the power of another—as the proper manner in which order was maintained. Peace was understood as the norm, and the status of the peace, what Thomas referred to as “custom,” trumped all positive law: “It has the force of law, abolishes law, and is the interpreter of law.”145 Violence was unnatural and irrational—it happened, but it never belonged.146 This was a Trinitarian understanding of difference.147 Difference was not synonymous with war; rather, peace was possible precisely because difference made Charity—duty, gift, love—possible.148 Inequality, difference, was the precondition of peace, and it was only where this difference broke down, where people approached each other as “the same,” that conflict erupted. As is now hopefully clear, the best way to understand this order is not through recourse to the concepts of “State” or “Church,” but through the concepts that the builders themselves deployed in discussing what it was that they were about: the negotium pacis et fidei or, more simply, the negotium Christi.
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[image: images]CHAPTER FIFTEEN

THE MOST CHRISTIAN KINGDOM

It is because God is ruling us that our soul is turned into a spirit that no longer yields to itself for its own ill but so orders us that our peace goes on increasing in this life until, when perfect health and immortality have been given us, we shall reign in utter sinlessness and in eternal peace.

—St. Augustine, City of God 15.6

IN AUGUST OF 1268, just a few months before his death, Clement IV wrote to St. Louis. The topic of the letter was blasphemous oaths. Clement begins by stating that all thought, all understanding, and all human power are the consequence of a perpetual inflow of divine grace: if that grace were to be removed, man and all of creation would retreat back into the nothingness from which they had been called. Unaided, mankind can perceive only the enigma of being. But the magisterium of faith brings understanding and liberty, and this comes to us through the Incarnation. God was made man and conversed with man “that sharing in our humanity, previously wretched and abject, he might make us to participate in his divinity and to be co-heirs to his kingdom.” The cost of this was his torture and death on the Cross. Therefore, the pope continues, it is remarkable that so many despise his humanity and in doing so offend his majesty. This is especially evident in those who, “with polluted and wicked lips,” swear against their bodies, against their limbs, their heads, their eyes. They pile injury on the Son of God, swearing so against his body, who took up our body and “in man honored the great mass of humankind.” Some try to defend themselves by arguing that such oaths are the custom of the land and that they swear so only with their lips and not with their hearts. Clement denied any validity to this claim, stating that these are “damnable customs.” And so, Clement counsels the king (“warning as much as exhorting” and reflecting on the fact that his redeemer’s injury is his own) to not put away the zeal that he has displayed against these blasphemers. Rather, with the “consilio of the prelates and barons,” he should establish temporal punishments, “that those whom the fear of God does not recall from wickedness and monstrosity, might be called back by the ‘censure of royal power.’” “Still,” the pope concludes, “through this we do not want nor do we intend to absorb ecclesiastical censure,” but rather, “by mutuo auxilio we believe each sword is to be aided, that the spiritual might direct [dirigat] the material and the material might support [fulciat] and sustain [sustentet] the spiritual.”1

This letter illustrates many of the points that have been made throughout this book. It is the Incarnation of Christ that is the shared reference point between the king and the pope, the ultimate constant in their worldview. The world of men is a world where the material and the spiritual are united, and that unity makes everything possible. Those who assault the human Christ assault the foundations of the entire structure—they are heretics.2 This is an attack as much against the monarchy as against the Church, but the blasphemy is not simple. Clement reveals that it is imbedded in local customs of swearing and oaths, customs that are obviously of dramatic social importance to those who live under them. The pope exhorts the king to root them out. But, he reassures the king that this is not an act of violence on his part, for it is the blasphemers who have attacked God. Clement is exhorting the king to extend their shared orthodoxy and, of course, along with it their entire shared vision of social order. This is a counsel, however, and not a command, and the pope encourages the monarch to act with the consilio of the magnates of the realm. Their network of consilium et auxilium must act together against this shared threat. It must be extended to encompass more of the social space.

But it is in the final sentences of the letter that we can see most clearly the pope’s understanding of the two powers: they are to give each other mutual auxilium. The spiritual directs (dirigere) the material and the material supports (fulcire) and sustains (sustentare) the spiritual. There is a temptation to read absolute subordination of the material to the spiritual in this statement because, in the modern understanding, it is the realization of one’s will that is defined as power, and to modernity power is the object of the ubiquitous social conflict. But a look at the theological significance of these words in the writings of St. Thomas can help us see that this temptation is rooted in error. Dirigere was “to direct” something in the sense that an arrow is directed to its mark, or in the sense that habits direct thought.3 To direct was not the same thing as to command, order, or rule, which would be imperare, mandare, or regere. Rather, dirigere was to point something in the right direction, to guide it, to show it its mark. To Clement this was the gift, the auxilium—in the form of sermons, the Eucharist, penance, and so on—that the spiritual gave to the temporal. The temporal returned the auxilium of support and sustenance. Fulcire was to support or to sustain, but it was used often figuratively. For example, one is “per consilium fulciatur.”4 It was the Eucharist “qui animae nostrae substantiam fulcit.”5 Indeed, the Church herself was upheld (fulciatur) by divine authority.6 Sustentare was also to sustain or to hold up. But, it was normally more literal. One held oneself up or was sustained by food.7

The point is that the material power’s sustenance of the spiritual power simply cannot be understood as subservience. It is more that the material “held in temporal being” the spiritual, constructed it, gave it shape, and kept it in place. The spiritual was operating in the world, after all, and needed protection, churches, food, clothes, oil, water, bread, men, and so on. But more than this, what made the spiritual power a power was that it operated in the material world of the temporal. In the same way, what made the temporal power a power, rather than the violence of the pagan kings, was that it operated within the spiritual, that it participated in divine law. The identity of each included that of the other. Fundamentally, the two powers were relational, and through this differentiated relationship, the Church as the City of God was built and maintained. In the Church the blind would be led by those who could see (the spiritual power) and the lame supported by those who were strong (the temporal power). In the ideal, like father and son or husband and wife, the spiritual and the temporal made their way together in peaceful differentiated unity toward the goal. Indeed, “to direct” and “to sustain” must be brought together within the Christian discourse on Charity. Aquinas himself did this in his discussion of the corporal works of mercy: to lead (dirigere) the blind and to support (sustentare) the lame were ultimately the same act of Charity.8

There was nothing in the pope’s letter that Louis would have found objectionable. Indeed, in Louis’s testament to his son written shortly before his death, the king offered a summation of the negotium of his rule that was thoroughly consistent with the pope’s exhortation, though fittingly much more practical in tone. He exhorted his son to seek peace, to respect the customs and rights of the land, to protect the weak and the Church, to “strive to have wickedness expelled from your land,” to “put down heresy as far as you can,” and to suppress, with the counsel of good people, all those hostile to the faith. This was a vision of Christian kingship and Christian order that Gui and Louis shared. It did not change when the king’s servant Gui became Pope Clement, and there is no reason to suppose any dissembling when Louis wrote to his son, “Dear son, I advise you always to be devoted to the Church of Rome, and to the sovereign pontiff, our father, and to bear him the reverence and honor which you owe to your spiritual father.”9 Similarly, there was no dissembling when Clement explained to Louis that he had loved the king’s house from before the king was personally known to him, and that as he had advanced in the king’s service and had come to obtain his friendship, this love had deepened. The pope continued that this had not changed after his election, but rather, while it was surely right that he should call Louis both “lord and friend, it was by the mercy of God alone that he had been called to the summit of the papacy and so he now calls him by the name of son, that his love might be shown.”10

Clement and Louis were friends. They were also spiritual father and son. And it was together, with the fullness of royal power and the fullness of papal power united in their spiritual kinship, that (before Church and State) they built “the Most Christian Kingdom.”

 

1LTC, 4:5404.

2See ST I-II, q. 72, a. 4, obj. 3.

3ST I, q. 103, a. 1, obj. 3; q. 79, a. 13, obj. 3.

4ST, I-II, q. 68, a. 5, obj. 3.

5ST, III, q. 77, a. 6, obj. 1.

6ST Supplementum, q. 55, a. 9, ad. 1.

7ST III, q. 67, a. 7, obj. 3; I, q. 96, a. 3, corp.

8ST II-II, q. 32, a. 2, ad 2: “Dicendum, quod omnes aliae necessitates ad has reducuntur: nam et caecitas, et claudicatio sunt infirmitates quaedam; unde dirigere caecum, et sustentare claudum reducuntur ad visitationem infirmorum.”

9David O’Connell, The Teachings of Saint Louis: A Critical Text (Chapel Hill: University of North Carolina Press, 1972).

10Epistole et dictamina Clementis pape quarti, 12 (found also in Clément IV, Reg., 883).
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