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CH A PTER O N E

H ISTO RICA L SU RV EY O F H ERESY  LEG ISLA TIO N

The English w ord heresy is derived from the G reek noun α ίρεσ ις . This 

G reek term , w hich originally  m eant a tak ing or a cap turing  (as of a  city,1 cam e 

to m ean also a cho ice and the th ing  chosen . A t the tim e of the w riting of the  

N ew  Testam ent, it m eant a  preference in  m atters  doctrinal, political or religious. 

H ence this is the G reek  w ord in  the N ew  Testam ent w hich is translated  by the  

English w ord  sec t.

1 H erodotus, H ist., IV , 1; Thucydides, H ist., I, 28.

1 A cts, X V , 5; X XV I, 5; V , 17.

•A cts, X X IV , 5,14.

• I Cor., X I, 18-19.

‘ G al., V , 20.

• II Pet., II, 1.

’ Tit., Ill, 10-11.

• Cf. Ignatius, A d  E ph ., V I, 2; A d  T ra il., V I, 1; A nie-N icene  F athers, I, 51; 76.

1

The G reek term  α ίρεσ ις  occurs nine tim es in the N ew  Testam ent. In the  

earlier w ritings, there is no clear im plication  of sin or error, and  little connota

tion of reprobation. The w ord is used objectively, to signify sim ply the fact 

that  a  certain  group  is  recognized  as  distinct from  others. Thus  there  is m ention  

of the sect of the Pharisees, and of that of the Saducees.’ A gain, the Jew s 

prosecuting Paul before  Festus describe  him  as a  leader of the  sect of the  N aza- 

renes; but an  unpleasant im plication  of the  term  is suggested by  the fact that 

Paul in  his reply deprecates  the term .* In  the  Epistle to  the Corinthians, Paul 

speaks of schism s and  heresies,* and  in  that to  the G alatians, he  enum erates  an  

ascending scale of discords: “em ulations, w raths, quarrels, dissentions, sects.”1 * * * 5 *

In the last three instances just m entioned, the pejorative  significance of the  

term  is som ewhat noticeable; but in the later apostolic letters, the  w ord  takes  

on  the m eaning w hich its English derivative has today: a deliberate and  sinful 

holding and teaching of false religious doctrines and practices, contrary to  

the true  teachings of Jesus Christ. Thus Saint Peter w arns  the  faithful against 

“lying teachers w ho shall bring in sects of perdition and deny the Lord W ho  

bought them ; bringing  upon  them selves a  prom pt destruction.” * So too Saint 

Paul sends instructions to Titus: “A  m an that is a heretic, after the first and  

second  adm onition, avoid  : know ing  that he  that is such  a  one, is subverted, and  

sinneth, being  condem ned by his ow n judgm ent.” 7

The early fathers took  up the term s “heresy” and “heretic” and used them  

for persons and  doctrines that perverted the  pure  faith  taught by  Christ.» From  

"X J



T he D elic t o f H eresy

the  first years of the Church, instances of heresy w ere m ultiplied; and heresy  

as an organized religious body is indicated in the letters of Saint John.’ The  

Church, then  and  in after centuries, used every effort to  preserve pure and in

tact the deposit of faith; and  hence began  a gradual developm ent of exact for

m ulations in  dogm a and  adm inistration w hich give us the present day  historic, 

dogm atic and legal connotations of the term  “heresy” ; but it is to be noted  

that the essential m eaning has not changed  from  that w hich the w ord had in  

the letter of Saint Peter.

The fact that heresies w ould appear in H is Church w as clearly foretold by  

Christ, and  heretics and  their false  teachings w ere strongly  reprobated by  H im . 

It is  im portant to  notice  this  fact, since  it is  this  divine  exam ple  w hich originated 

the severe attitude afterw ards adopted by the Church in  the treatm ent of this 

delict.

M any false prophets shall rise and seduce m any. . . . Then if any  
m an shall say to you: Lo, here is Christ, or there; do not believe  

him . For there shall rise false Christs and false prophets, and shall 
show  great signs and w onders, so as to deceive (if possible) even the  
elect. Behold I have  told  it to  you  before  hand. If therefore  they  shall 
say  to  you: Behold H e is in  the desert, go  ye not out; behold H e is 
in  the closets, believe it not.10

A ccording to Christ’s ow n teachings, the m ark of heresy w ould be the rejec

tion of som e part of H is teachings,11 accom panied by a rejection of the au

thority of the Church; and  the proper action by the Church w ould be excom 

m unication: “A nd if he w ill not hear the Church, let him  be to thee as the  

heathen  and  the  publican.” 1* The final destiny of those w ho  refused to  accept 

the teachings of Christ and H is Church  w as revealed in the final instructions 

given to the A postles on the eve of the ascension, w hen Christ com m issioned  

them  to  preach  the  G ospel to  the w hole w orld: “H e that believeth  not shall be  

condem ned.” 1*

These brief citations only partly represent the insistence w hich our Lord  

laid  upon  the absolute value and necessity of the truths H e taught, and upon  

the authoritative role w hich the A postles and their successors w ere to  play in  

bringing H is revelations to  all m en. Christ’s m ind upon this subject is found  

in  the  G ospels  as a  w hole, and  not m erely  in  isolated  texts. H eaven  is  not to be 

given to  all indiscrim inately, but only  to  those w ho  sustain  G od ’s judgm ent as 

to the purity of their lives and their acceptance of the truths and regim en of

• I  John, 1 ,1-3; II, 18; IV , 2-6; II John, 6.

«M att., X X IV , 11; 23-26.

11 Luke, X I, 23.

“  M att., X VIII, 17.

*» M ark, X VI, 16.
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Christ’s Church. It is this doctrine w hich is indicated in the fam iliar parables 

of the  guest at the  w edding  feast, of the  separation  of the  goats from  the sheep, 

of the postponem ent until the harvest of the separation of the cockle from  

the  w heat, and  of the  exclusion  of the  foolish  virgins from  the  w edding  feast.

Christ’s ow n  teachings  w ere therefore  the  source of the  view s regarding  heresy  

w hich are expressed  in the apostolic w ritings and in the literature of the early  

Church. The Jews and  heathens w ho  had  never heard of Christ w ere pitied  for 

their ignorance, sternly but fairly judged for their sins; but at the sam e 

tim e the Church prayed and hoped that they w ould receive the G ospel, be  

converted  and  saved.14 W ith  all this w ent a  policy, established  from  the  earliest 

years, of clearly distinguishing betw een the Christian com m unity and the  

general m ass of non-believers. The Christians, as tem ples of the living G od  

and sons and daughters of the Lord,15 m ust be m arked off as a holy people, 

thus calling attention to their status and affording an occasion for the illu

m ination and conversion of unbelievers. H ence they m ust not engage in law 

suits  before  pagan  courts,1  ·  nor  use  m eats  offered  to  idols,17 lest the  scandal given  

thereby  should obscure their essential superiority in faith  and in divine grace.

Q uite different from this anxious attitude in regard to pagan and Jew ish 

non-believers w as the Church ’s attitude tow ard apostates and heretics. These 

had  received  the  G ospel, had been  baptized, and had  shared  the life and  graces 

of Christianity. M isled by ignorance, pride or other vices,18 they becam e false  

prophets and lying teachers,19 antichrists and seducers.” O f such Saint Peter 

w rote  : “It had  been  better for them  not to  have  know n  the  w ay  of justice, than, 

after they had know n it, to turn back from  that holy com m andm ent w hich  

w as delivered  to  them .”91 A ll the  letters of Paul, of John, of Peter and  of Jude, 

repeat in strongest term s w arnings against these false prophets and erroneous 

teachers. Paul’s w ords to the G alatians

There are som e that trouble you and w ould pervert the spirit of 

Christ. But though w e or an angel from  heaven  preach a gospel be

sides that w hich w e have preached to you, let him  be anathem a. A s 

w e have said before, so now  I say again: if anyone preach to you a  

gospel besides that w hich you  have received, let him  be anathem a.22

u  C i. Paul’s  discussion  of the  status  of Jew s and  pagans, and  his  argum ent that even  pagans 
sin  by  disbelief,— Rom ans, I, 20-22; his  desire  that all be saved,— I Tit., II, 4.

»  II Cor., V I, 14-18.

”  I Cor., V I, 1-6.

”  I Cor., V III, 0-13.

«  I Tim ., V I, 3-5; II Tim ., Ill, 1-5.

«  II Pet., Ill, 3.

99 I John, II, 18; II John  7; Rom ., X VI, 18.

91II Pet., II, 21; cf. H eb., V I, 4-6; X , 26-27; Jude, 13.

99 G al., X VIII, 20.
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w ere so fam iliar that their phrasing passed into the dogm atic form ulations of 

the  Church  councils  from  N icaea  to  the  V atican:  si  qu is  d ixerit....  ana them a  sit.

N or  did  the  Church  confine  herself to  m ere  w arnings. Paul  w rites  of H ym eneus 

and A lexander w ho have “m ade shipw reck concerning the faith” and “w hom  I 

have delivered up to Satan, that they m ay learn not to blasphem e.”25 Thus, 

from  the first, the Church noted those w ho transgressed in m atters of faith, 

and cut them  off from  the body of the faithful. Paul ’s orders  to Titus have 

already  been  quoted,  requiring  that there  be  a  first and  second  w arning, and  then  ;

avoidance of the  heretic.24 H e  also  w rote  to  Tim othy  decreeing  that there m ust 

be  tw o  w itnesses  before  certain  punishm ents  be  inflicted,25 and  this text has  been  i

thought to  indicate a m ore or less form al process of trial even in these earliest >

days of ecclesiastical organization. Correlative to these instructions in regard · 

to excom m unicate offenders are the com m andm ents issued by John in regard  

to  heretics: “If any  m an  com e to you  and  bring not this doctrine, receive him  j

not into  the  house, nor  say  to  him  : G od  speed  you. For  he  that saith  to  him  : G od  i

speed  you, com m unicateth w ith  his w icked w orks.”2» In  all this the  purpose  of 5 

the A postles seem s to have been chiefly the protection of the Christian com - 

m unity, and  secondarily  the  correction  of the  erring  brothers. The  purely  puni- 

tive  elem ent is not em phasized.27 ;

The w ritings of the Fathers show  a preoccupation  w ith the m aking of con- :

verts and  the  repelling  of false teachings, rather than  any  attem pt to  form ulate  ;

legal and  punitive codes.2» Thus Saint Ignatius of A ntioch w rites to  the  Ephe- i

sians of the necessity of avoiding D ocetism ,29 and to the Philadelphians in- ]

sisting that true faith depends upon the authoritative teaching of the Church  I

through the bishops, and not m erely upon  w hat is w ritten  in  the “archives” of J

sacred w ritings.2» Justin notes that heretics are alw ays distinguished from  the  ]

true Church, and  called  by  the  nam e  of the  heresiarch w ho  first propagated the  1

particular sect; and  in this the  heretics show  them selves to  lack the  true  faith  ,■

of the prophets, of Christ and of the A postles.21 Ireneus denies the right of 1

heretics to offer oblations; a basic distinction  from  the true Church, in w hich  

the Sacrifice of the M ass can be and is offered.22 Tertullian pictures heresy

»  Tit., I, 18-20.

«  Tit., ΙΠ , 10-11.

«  I Tim ., V , 19-20.

22 II John, 10-11.

’’H yland, E xcom m unica tion , p. 17.

22 M otry, M orta l S in  in  E arly  C hristian ity, pp. 17-19.

«A d  E ph ., V I, 2; A d  T ra il., X -X I; A d  Sm yrn ., IV; A nte-N icene  F athers, I, 51-52; 69-71; 

87-88.

20  A d  P hil., V III, 2  ; cf. Ill, V II  ; A  n te-N icene  F athers, 1,80-84.

51  D ia logue , X XX V; A nte-N icene F athers, I, 212.

22  A dv. H aer., IV , 18, 4; A nte-N icene  F athers, I, 485.
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m etaphorically  as the  sterile and  fruitless olive and  fig  trees, w hereas  the  Church  

is like the cultivated and productive trees; hence in heresy there is a likeness 

to true Christianity, but not a real kinship.83 M oreover, "H aeretic i nu llum  

haben t consortium  nostrae d isc ip linae  quos extraneos u tique  testa tu r  ip sa  adem ptio  

com m un ica tion is .  ” 81 The right to judge and condem n heresy is for Tertullian  

an im portant and distinctive prerogative of Church authorities.85

The foregoing texts illustrate the fact that even in these early centuries ex

com m unication w as the established spiritual penalty for apostasy or heresy, 

accom panied logically by the deposition of clerics from the offices they had  

proved  unw orthy  to fill. W hen the era of persecutions cam e, and the problem  

of apostasy rose to large proportions, these sam e penalties w ere invoked and  

applied, but w ith m ore definite regulations caused by the special difficulties 

w hich had to be solved. The w ell-know n controversy of Saint Cyprian of 

Carthage  w ith the Rom an  authorities turned not m erely on the question of re

baptising heretics, but also on the extent of the punishm ent to be inflicted on  

those w ho  had  failed to  profess the faith  in  face of civil persecution. The M on- 

tanists, at this tim e and later, held that apostates could not be absolved from  

their sin nor restored  to  m em bership in  the Church, no  m atter how  sincere their 

repentance. Church authorities of orthodox faith held the contrary view , 

but w ere concerned to regulate the m anner of reconciliation. Typical of such  

m easures w ere the decrees of Saint Cyprian and the bishops of A frica, in the  

Council of Carthage, 251, w hich w ere later confirm ed  by Pope Saint Cornelius 

and  sixty  bishops in Rom e. It w as determ ined to  exclude  from  all ecclesiastical 

functions those bishops and priests w ho had sacrificed to the pagan gods, or 

w ho had procured for them selves certificates of sacrifice; to accord com m un

ion to laic libe lla tic i if they  had  done penance im m ediately  after their sin; as to  

the  laics w ho  had  sacrificed, their cases w ould be decided individually, and  the  

degree of culpability thus discovered w ould determ ine the duration of the  

penance to be im posed and the tim e to w hich reconciliation w ould be post

poned.” This course of action obviously im plies a penal system of excom 

m unication, trial, punishm ent, and  authoritative absolution.

Sim ilarly, after the persecution of D iocletian, the Council of A ncyra decreed  

the sam e spiritual penalties against apostates, together w ith special legislation 

for those w ho  could  offer excuses that som ew hat extenuated their delict.

A s to those w ho succum bed under threats, w ho sacrificed to idols 

through fear of the confiscation of their property, and w ho have  

not yet done penance: if they w ill present them selves, it seem s good

«  D e  P raescrip t, X X X VI  ; M igne, P . L., II, 50.

u  D e B ap t., X V ; P . L ., I, 1216.

“  Batifol, L 'E g lise  N aissan te , p. 337.

“  M ansi, 1,863  ; cf. A llard, H isto ire  des  P ersecu tions  pendan t la  P rem ière M oitié  du  T ro isièm e  
S ièc le, pp. 346-347; D iet, de T héo l. C ath ., “A postasie ," I, 1606.
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to  us to w ait until the great day [Easter] to receive them  am ong the | 
auditors; then they  w ill accom plish their penance  during three years; i 
then, tw o years after, they  w ill be adm itted to com m union. A nd. so, j 
after six years com plete, they  w ill be restored to  their first perfection. j
... In danger of death from  sickness or any other cause, even before j
the six years are elapsed, they w ill not be refused com m union for j
viaticum .37 !

The  Ecum enical Council of N icaea w as likew ise concerned  w ith this problem . ;

The eighth canon decreed that N ovatianists not m erely could be reconciled J

to the Church, but likew ise could be ordained to the clergy.38 A postates w ho  

w ere ordained in ignorance of their excom m unication, or in contem pt of the : 

censure, w ere ordered deposed.39 The m ost detailed legislation is that of the  

eleventh canon, w hich in general perm itted  reconciliation of those w ho apos

tatized, but ordered that they  be deprived of the exercise of their offices in the  s

Church, and (in the case of laics) established  an  irregularity  for O rders. W hen  I
the  apostasy  w as a  purely  m aterial sin, these penalties  did  not apply.40 ί

The penalties inflicted by the Councils m ay seem exceedingly severe to  

m odem  readers; but as a m atter of fact, the orthodox Church, under the guid- i

ance of the Popes, w as fighting and condem ning the excessive severity of the  ;

M ontanists and N ovatianists, w ho w ould not absolve apostates from sin or 

censure even  in  the  m om ent of death, and  w ho  becam e  heretics  them selves w hen  

they added  that the Church did not have the pow er so  to  absolve. Thus Pope 

Innocent I (405) w rote that at no tim e w as Penance ever denied the dying, 

although the H oly Eucharist w as denied during tim es of severe persecution, 

lest too great leniency  m ight tem pt the w eak to apostatize; but after the res- J 

toration of peace, not m erely the Sacram ent of Penance, but likew ise that of 

H oly  Eucharist should be given, lest the Catholics should  seem  to share in the  

rigorism  of the N ovatianists. H ence both Sacram ents are to  be given to those  

w ho are repentant and dying.44 This law  w as reaffirm ed by Pope Celestine I 

(422-432) w ho condem ned a  still existing  contrary practice in  strong  term s, and  

added w hat has since been quoted as a principle of adm inistration: “ Q uovis 

tem pore  non  est deneganda  poen iten tia  postu lan ti."0

The  texts cited  above indicate  the  close association  of absolution  from  heresy

37 Canon  6, M ansi, II, 513  ; cf. H éfélé, H isto ire  des  C onciles , 1 ,1, 298. The  Council of Elvira 
(314) decreed m ore strictly in its first canon, “let them  not receive com m union even at the  
last m om ent of their lives” , M ansi, II, 57; H éfélé, o .c ., I, 1, 212. It is agreed that these  
texts do  not refer to  the  adm inistration  of the H oly  Eucharist (“Com m union” in  the  m odem  
sense of the w ord), but to participation in the com m union or m em bership of the Church; 
cf, K ing, A dm in istra tion  o f  the  Sacram en ts  to  D ying  N on-C a tho lics , p. 95-97.

”  D enzinger, n. 56; quoted  by  G ratian, c. 8, C. I. q. 7.

”  Canon  9; quoted  by  G ratian, c. 4, D . LXX XI.

40 Q uoted by G ratian, c. 32, D . L .

41 D enzinger, n. 95.

"D enzinger, n. 111.
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w ith public penance. The required public acts of penance passed into punish

m ents w hich w ere incurred by the delict of heresy. H ow ever a distinction be

cam e recognized, betw een m ortal excom m unication and m edicinal excom 

m unication. The first w as inflicted on those w ho w ere guilty  of serious offenses 

against faith and m orals, and w ho thereafter refused to repent. This excom 

m unication  involved entire separation from  the Church; forbade participation  

in the Eucharist, in the prayers of the faithful, and  in the hearing  of the Scrip 

tures.48 The term  ana them a used in Paul’s text to the G alatians, w as used  

for this censure, particularly in m atters of heresy.44 Etym ologically, it sim ply 

m eans separation or cutting off; in practice, it m eans a m ajor or m ortal ex

com m unication  .45

48 H yland, E xcom m un ica tion , p. 20.

44 Cf. Council of  G angre, (350),— M ansi, II, 1095  ; also  the  last article  of  the  sym bol of N icaea, 
— D enzinger, n. 54.

“  Cf. Canon 2257, §2.

44 H yland, E xcom m un ica tion , p. 20.

47 Eusebius, V ita C onstan tin i, IV , 24.

48 Batifol, L a  P aix  C onstan tin ienne , pp. 321, 326.

48 Batifol, o . c ., p. 348.

M edicinal excom m unications w ere inflicted on those guilty of less serious 

offenses, or on those w ho had offended seriously but had repented and con

fessed. The penalties involved in this punishm ent w ere graduated and pro

portioned to  the crim e w hich w as thereby expiated. The variations and m odi

fications of this censure, and the different penances associated w ith its ob- 

serance, developed the  penal law  of the  Church.4’

To all these spiritual ecclesiastical punishm ents w ere added various secular  

penalties, once the Em pire w as reconciled to the Church and Christianity be

cam e the religion  of the Em perors. Constantine considered him self a bishop in  

m atters of the Church ’s external life.47 H e took a prom inent part in calling  

councils,, and in providing for the attendance of bishops from  all parts of the  

Em pire. A t the conclusion of the Council of N icaea, he  pronounced a sentence 

of exile  against the  A rians  w ho  w ould  not subm it.48 The  follow ing  year  he  issued  

a  law  allowing favors to  the Church, but carefully  refusing them  to  heretics and  

schism atics.49 H e and the Christian em perors w ho follow ed him  issued m any  

decrees for the  repression of apostasy and  heresy, in as m uch  as these involved 

disturbance of the public order. From  all this cam e a secular penalization of 

sins against the faith: forfeiture of goods, annulm ent of w ills, exile, and even  

death. Thus w e find, as early  as the fourth and fifth centuries, the beginning 

of the  secular punishm ents w hich  later  w ere to  be  em ployed  by  the  M iddle A ges.

V acandard, in his w ell-know n history of the Inquisition, gives docum ented  

evidence that such secular punishm ents, and especially  the infliction  of capital 

sentences, w ere abhorrent to the Fathers of the Church. Tertullian, O rigen, 
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Cyprian and others w rote in condem nation of the idea of renew ing the O ld  

Testam ent punishm ent of apostasy. Lactantius has an eloquent passage in  

protest against the  use  of physical force  in  m atters of conscience:

It is true that it [religion] m ust be protected: but by dying for it, 

not by  killing  others; by  long  suffering, but not by  violence; by  faith, 

not by  crim e. If you  attem pt to  defend  religion  by  bloodshed and  tor
ture, w hat you  do  is not defense, but desecration  and  insult.6®

So  too  H ilary of Poitiers:

I ask you bishops to tell m e, w hose favor did the A postles seek  
in  preaching  the G ospel, and on  w hose pow er did they rely to preach  

Jesus Christ? Today, alas, w hile the pow er of the state enforces 
divine faith, m en say  that Christ is pow erless. The Church threatens 
exile and im prisonm ent. She, in w hom  m en form erly believed w hile 

in exile and im prisonm ent, now  w ishes to m ake m en believe her by  
force.61

But w hile these w riters w ere insisting upon the doctrine w hich w as later 

sum m arized in  the  phrase E cclesia  abhorret  a  sangu ine ,** civil officials w ere faced  

by  disturbances on  a  vast scale, instigated by D onatists and M anicheans. The 

putting  dow n of these disturbances w as a practical m atter of vast im portance 

and  difficulty. In  view  of these  practical considerations, Saint A ugustine, start

ing from the advocacy of com plete tolerance to heretics and entire reliance 

on spiritual penalties, cam e finally to  approve  restricted persecution  (tem pera ta  

severita s), and to  a  defense  of the  state ’s right to  inflict even  capital punishm ent 

w hen the heretics seriously disturbed the public order. This theoretical ap

proval of the severest secular punishm ents  w as accom panied by insistence  that 

the right be exercised w ith m ercy and forebearance.» This cam e to be the  

accepted attitude of the Church: that in the Christian state, heresy is not 

m erely a religious delict, but likew ise a civil crim e; and in the later aspect 

it m ay be punished by the state, even though the determ ination  of the fact 

of  heresy  be  ecclesiastical.81

A fter the developm ents  w e have indicated, there w as in existence at the end  

of the sixth century a w hole body of legislation visiting heresy w ith spiritual 

penalties,— excom m unication, infam y, suspension, deposition, obligation to

“  D ivin . In stitu t. V , 20,— M igne, P . L ., V I, 616.

“  C on tra  A uxen t., 4,— P .L ., X , 611.

«  A ttributed to Pope N icholas I by V acandard, E tudes de C ritique  et d 'H isto ire  R elig ieuse , 

p. 233. .
“A ugustine, E p . C . ad D ona tum , c. 2; E p . C X X X IX ad M arcelhnum ; E p . C V ;—  

P . L . X XX V, 366, 555, 396. Cf. V acandard, L 'Inqu isition , pp. 17-ZB, L a th . E ncycl. 

“ Inqu isition ," V III, 27. „
«  V acandard, o .c ., pp. 33-36; cf. St. Thom as, Sum m a, H a-IIae, q. X I, art. 3.



T he  D elict o f  H eresy 9

undergo public penance,— and also severe secular punishm ents,— loss of right 

to  bequeath  property, confiscation  of property, and even death. W ith the w an

ing of active heresy, this law  w as less com m only applied, although it retained  

its juridical vigor.55 * There w as little new  developm ent; so  that w hen  G ratian  

m ade his com pilation tow ard the m iddle of the tw elfth century, he recorded  

only old canons, in the m atter of heresy.55

55 Legislation by Church Councils in Spain continued som ew hat later, and w as m arked  
by  severity, particularly against the Jew s; cf. Ziegler, C hurch and S ta te in  V isigoth ic Spa in , 
pp. 56, 185, sq.

55 W em z, Jus  D ecreta lium , V I, n. 283. In  the D ecree of G ratian C. X XIII; C. X X IV; the  
introduction to Friedberg ’s edition of the C orpus Juris indicates the sources w hich G ratian  
used.

57 D ouais, L es H érétiques du C om té de T ou louse au  X III S ièc le , studies the specific doc
trines of the various groups; but adm ittedly they w ere m uch alike in belief and practice.

58 G uiraud, Q uestions  d ’H isto ire , pp. 49-92.

59 D eath penalties w ere inflicted at O rleans, in 1022; at G oslar, 1052; at Cam brai, in the
presence of Em peror H enry III, 1076; at Toulouse, 1114; at Liege, 1144. N ote that these
dates extend  back  over a  century  before the  establishm ent of the Inquisition. Cf. V acandard,
L ’Inqu isition , pp. 40-45.

The next era in w hich the Church w as faced w ith vigorous heresy began in  

the m iddle of the eleventh century, w hen the old M anichean doctrines re

appeared  in  Europe. The  adherents of these  doctrines  called  them selves  various

ly A lbigensians, Cathari, Patari, etc.,57 They w ere not m erely num erous, but 

also  w ell organized  upon  a  secret basis w hich  m ade their detection  very  difficult. 

Like m odern com m unists (w hom they som ewhat resem bled), they disrupted  

the Christian com m unity by their attacks upon authority, m arriage, oaths, 

and  the  w hole fabric of social life.58 From  the m iddle of the  eleventh century  

onw ards, synods and councils, both ecclesiastical and secular, w ere occupied  

w ith the  problem  of discovering these delinquents and suppressing their secret 

organization. D uring this sam e period the death penalty w as often inflicted  

on those w ho w ere discovered and  proved guilty; this punishm ent, how ever, 

w as inflicted by m obs or by secular officials against the  protest of churchm en, 

and beyond the enactm ents of the existing law .59 * * * It is quite clear that these 

heretics  w ere found  guilty  and punished not m erely  for spiritual faults, but also  

for lives and teachings that outraged the secular social conscience of the day.

A s has been noted, G ratian m erely assem bled old canons, of early councils, 

against heretics; but im m ediately after his tim e, there w as a sudden  and  vast 

developm ent of special legislation to cope w ith heresy. This w as the natural 

result of a crisis w hich w as both social and religious, and w idespread enough  

to  em broil all Europe. Previously, both the law  and  its application w ere quite 

local. N ow , w ith a m ore universal social consciousness that Europe w as one  

Christian com m unity, and w ith the revived interest in Rom an and canon law  

that w as strikingly  m anifest at this  tim e, there  w as an  attem pt to  organize  legal 

doctrine  and  practice upon  a  universal basis. The D ecretals of the  C orpus  Juris  
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contain the legislation and penal adm inistration applicable by the Church as 

a  w hole, w hich  w as the  result of this developm ent.

The  suppression of the  heretics w as a  task  undertaken  by  both  the Popes and  

the  Em perors. Pope  A lexander III, in  the  Lateran  Council of 1179, pronounced ’ 

against them  the spiritual penalty of anathem a, im plying infam y, denial of 

Christian burial, deprivation of the Sacram ents, etc.; and in addition called  

upon all princes to  protect their Christian subjects from  the outrages of here- ( 

tics w ho w ere disturbing the public w elfare.60 The sam e pronouncem ent in

flicted the penalty of excom m unication upon all those w ho defended and re

ceived the heretics. The secular penalty indicated for heresy w as im prison

m ent and  confiscation  of  property; but various  rulers, such  as Pedro  II of A ragon

66  C. 8, X , de  haere ticis , V . 7.

61 V acandard, L ’Inqu isition , pp. 63-66.

°  C. 9, X , de  haere ticis , V . 7; V acandard, o .c ., p. 68.

“  V acandard, o .c ., p. 67.

“V acandard, o .c ., p. 68.

“  Cap. III,— M ansi, X XII, 986.

· ·  V acandard, o .c ., p. 127.

ί (1197) added  the  further penalty  of death  at the  stake. «

j The next Pope, Lucius III, found that even these m easures w ere not suffi- ,

1 cient. H e concerted  action  w ith the  Em peror, Frederick Barbarossa, at V erona 1

in 1184. The ecclesiastical penalties against heretics w ere to be excom m unica

tion, deprivation of every benefice and office, infam y, and inability to perform  

legitim ate actions. The adm inistration of this law  w as entrusted to the local ,

bishops, w ho w ere bound  to go once or m ore each year to every part of their

t dioceses, and there investigate all suspected persons. Those found guilty w ere

to be handed over to the secular officials to receive the secular punishm ent 

deserved by their crim e,— the an im adversio deb ita .** A t the sam e tim e that 

this legislation issued from  the Pope, the Em peror decreed that all heretics 

w ere under the ban of the Em pire, a punishm ent w hich involved  banishm ent, (

confiscation of property, destruction of the house occupied by the crim inal, 1

public  infam y, and  inability  to  hold  office; it did  not involve  the  death  penalty.6’

Innocent III next reigned  as Pope, and  exerted  his pow ers vigorously to  over

com e the heresy w hose evil influence still w as ram pant. H e likewise secured . 

co-operation from Em peror Frederick II. Innocent’s legislation w as largely 

devoted to system atizing the previous law and developing adm inistrative

; processes.66 It w as approved  and applied to the w hole Church by the Fourth

:4 Council of the Lateran, in 1215.“ In 1220, the Em peror issued a constitution,

I applying to the w hole Em pire, in w hich he ordered the strict punishm ent of

heretics.66 In this constitution he com pared heresy w ith the crim e of laesa  .

m ajesta s, and noted that rebellious insult directed  against the m ajesty of G od  <

w as m ore heinous than crim e directed against hum an m ajesty. The im port
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ΐ of this text w as quickly noted. The secular penalty for the civil crim e of laesa  

i m ajesta s w as death  at the stake; and  w hile this penalty  had  often  been  applied

; to heretics, there had been no im perial law  justifying this extrem e punishm ent

! until the Em peror m ade this com parison. D eath at the stake w as m ade legal 

in Lom bardy in 1224, and w as incorporated in the Im perial Code for Sicily  

in 1231.67 This, of course, w as civil legislation and a secular penalty for the  

crim e against the state and the social order; but w hen the Church authorities 

discovered  any contum acious and  relapsed  heretic and handed him  over to the

I civil authorities, the  penalty  of death  at the stake  autom atically  follow ed.

i The next step,— a m atter of adm inistration,— cam e under Pope G regory IX .

i H e found  that the bishops, despite the obligation  im posed by Pope Lucius III, 

w ere not uniform ly active and successful in handling cases of heresy, and in

I detecting those w ho professed and practiced heresy in secret. To aid the local 

; investigation (legally called an “ inquisition”), he began, about 1231, to send  

representatives to act in his nam e as assistants to the local authorities. This 

w as the beginning of the Papal Inquisition (i.e., investigation by agents and  

delegates of the  pope) .

*  The regulations of the activities of the papal inquisitors, their pow ers, the

• m utual relationships of their activities w ith those of local bishops, the pro- 

ί cedure to be follow ed, the quality of evidence required for conviction of the

accused, the em ploym ent of the usual secular process of torture: all these 

, com plex m atters w ere regulated through the succeeding years in a m ass of 

i law  w hich  m ay  still be  read  under the title D e H aeretic is  in  the  D ecretals of the

ί C orpus Juris .68 This legislation has been frequently studied and com m ented

upon, and  is too extensive and  com plicated  to  be sum m arized here.69

The official approval of the  collections of D ecretals in  the C orpus  Juris  m ade 

this heresy  legislation  the  law  of the  Church; but after the  disappearance of the  

N eo-M anicheans, the law  w as rarely  applied.76 There  w as no great outburst of 

heresy until the Protestant revolution of the sixteenth century; and in this 

connection the attem pt to revive and use the m edieval Inquisition w as found  

ineffective in  practice. Pope Paul III therefore decided to  reform  the m edieval 

tribunal, and to this end appointed  six cardinals to act as a suprem e tribunal 

in all m atters of faith,— the Sacra  C ongrega tio R om anae  et U niversa lis Inqu isi

tion is  seu  Sancti O ffic ii.71 Later Pope Sixtus V  undertook  an  entire reorganiza-

67 V acandard, o .c ., pp. 129, 134.

”  Chiefly  in  V , 2, de  haere tic is, in  Sexto.

> ’’For com m entaries, see V acandard, o .c ., pp. 141 sq; D ouais, L 'Inqu isition ; V erm eersch,
T o lerance , pp. 122-155; articles in C ath . E ncycl., D id. de T h io l. C ath ., etc.

70 In 1478, Pope Sixtus IV  acceded to the request of Ferdinand and Isabella, and revived  
the Inquisition in Spain. Its activities there have been m uch criticized, but the  alleged evils 
seem  largely due to the dom ination by civil authorities; cf. H éfélé, C ard ina l X im ines, pp. 
276-400; C am bridge  M odern  H isto ry , I, 356.

71 July  21, 1542; cf. Bouix, T ract, de  C uria  R om ana , p. 155.

l·  
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tion  of the  papal curia, and  distributed  the  adm inistration of the  business  of the  

Church  am ong fifteen perm anent congregations of cardinals, the first and chief 

of w hich w as the Sacred Congregation of the H oly Inquisition.72 * 74 This sam e  

Congregation retained its pre-em inence in the new regulation of the Rom an  

Congregations by Pope Pius X  in 1906.” Its present pow ers and duties are 

defined in canon 247 of the Code. In general, it is charged  w ith safeguarding 

Catholic faith and m orals throughout the w orld, and has com petency over all 

cases  of  heresy, either  in  first  instance  or  upon  appeal, of  any  persons  in any  places. 

U nder this suprem e authority, O rdinaries have  com petence  over cases of heresy  

w ithin their ow n territory.

72 Jan. 22, 1587; cf. Bouix, I. c .

n  Constitution  Sap ien ti C onsilio , June  29, 1908,— F on tes C od icis  J . C ., n. 682.

74 Cf. canon 6.

71 H yland, E xcom m unica tion , pp. 31-34; 36-47.

74 Constitution  A d  E vitanda ,— F on tes C od ic is J .C ., n. 45.

The decisions of the  Congregation of the  H oly  O ffice, rendered  in  regard  to  all 

types of problem s involving the faith, indicate the official application of the  

law  of the Church, and hence m ake clear in w hat circum stances and to  w hat 

extent the Church  acts in regard to m atters that involve or seem  to involve  

som e doubt or denial of faith. These decisions form  a very considerable part 

of the background, in the light of w hich students m ust read and interpret the  

canons  of  the  Code.

The  foregoing  paragraphs have dealt w ith  the Church ’s organization  for com 

batting  heresy. Recurring  now  to  the  penalties  inflicted  upon  heretics: the  close  

of the M iddle A ges brought to an end the close union of Church and State; 

and hence the application of secular punishm ents to delinquents against the  

faith fell into desuetude. The strict provisions of older law s w ere found im 

possible of application in the m odem  w orld. Thus, the old Jaw m ade every  

heretic vitandus; that is, the faithful w ere bound to avoid intercourse w ith  

him  not m erely  in  religious  acts, but  in  secular  concerns as w ell. Failure  to  avoid  

such heretics w as punished by  m inor excom m unication;75 * i.e., by  a deprivation  

of the  Sacram ents. The  consequence  of this  strict law  w as great uncertainty  and  

anxiety on the part of the faithful, w ho could not know  w hether or no they  

had been exposed to the incurring of this excom m unication; and even w hen 

they knew , could  not alw ays avoid it. H ence, as a favor to the faithful, Pope 

M artin V , in 1418, introduced a new canonical distinction, declaring som e 

excom m unicates vitand i, and the rest to lera ti.™ The form er w ere excom m uni

cates w ho continued under the previous discipline, and hence m ust be strictly  

avoided by the faithful. The to lera ti w ere excom m unicated, but the faithful 

w ere perm itted to have dealings w ith them in social, business, and political 

m atters; in general, they  w ere to be avoided only in m atters strictly  religious.
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! The purpose of this legislation w as to restrict the num ber of cases in w hich  
the faithful w ould  incur the m inor excom m unication; and hence w as intended  

i solely as a safeguard for the faithful, and in no w ise as a favor to the excom -
ί m unicates. O ne result of this legislation w as the  fact that m inor excom m unica-
! tion, once a fam iliar part of penal legislation, becam e m ore and m ore rare,

; and  ceased  to  exist”  after the  publication  of the Constitution A posto licae  Sed is .

! The Council of Trent w as devoted chiefly to the definition of dogm atic
truths  w hich  had  been  im pugned by  Protestant heresiarchs, and  to  the  Catholic  
counter-reform ation. It dealt but little w ith the canonical determ ination of 
the fact of heresy, or w ith the proper punishm ent thereof. It m ay be noted  
how ever that the Council gave to Bishops (but not to their vicars) the pow er 
to absolve from  heresy, in the internal forum .77 78 This w as a m itigation  of the  
previous law , w hich  had  reserved  absolution  of heresy to  the Pope.79 H ow ever

77 This w as  officially stated  by  S. C. S. O ff., D ec. 5, 1883,— C olled ., n. 1608.
’•Sess. X X IV , de re fo rm a tione , cap. 6,— C oncilium  T riden tinum , editio G oerresiana, pars 

V I, p. 1011.
79 Cs. 3, 5, de  poen iten tiis , V , 9, in Extravag. Com .
80 Pennacchi, C om m en taria  in  C onsitu tionem  A  posto licae Sed is , pp. 59-67, Cf. S. C. S. O ff., 

deer. Sept. 24,1665, ad  3,— F ontes  C od ic is  J . C ., n. 734.
01 F on tes C od ic is J . C ., n. 552; cf. Carr, C onstitu tion  "A posto licae Sed is" E xp la ined , p. 35.

Î after the  Council, the  custom ary  B ulla  C oenae  continued  to  speak  of the  reserva- 

j tion  of heresy  to  the Pope, and  included  the  follow ing text:

N ullus per alium quam  per Rom anum Pontificem , nisi in m ortis 
i articulo, absolvi possit praetextu quarum vis facultatum et indulgen-
/ torum , quibuscum que personis, etiam episcopali vel m ajori dignitate
'J praeditis. . . . per N os et dictam Sedem ac cujusvis concilii decreta
ΐ concessorum  vel concedendorum .
J

j Since the Council of Trent w as the only Council w hich perm itted the Bishops  
j to absolve from heresy, this B ulla C oenae appeared to lim it the Tridentine  
; faculties as far as the censures contained in the B ulla (including that of ex- 

\ com m unication  against heretics) w ere  concerned.80
A ll controversy on this point w as closed by the Constitution A posto licae  

Sed is.81 The introductory paragraph declared that only those penalties la tae  
j sen ten tiae w ould be valid in the future w hich w ere contained in the follow ing  
j sections of the constitution; and  that these penalties w ould be valid in the
■ m anner in w hich they w ere inserted in the Constitution. The first excom -
j m unication in the list of those reserved specia li m odo to the Rom an Pontif 

w as inflicted  upon

O m nes a Christiana fide apostatas, et om nes ac singulos haereticos  
' quocum que nom ine  censeantur, et cujuscum que sectae existant, eisque
Ï credentes, eorum que receptores, fautores, ac generaliter quoslibet

illorum  defensores.
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This legislation, taken from  the B ulla  C oenae, is the direct antecedent to  

canon  2314  of the  Code. It visits heretics  w ith  excom m unication  la tae  sen ten tiae , 

specially  reserved  to  the  H oly See. The Code of Canon Law , w hich  w ent into  

effect on M ay 19, 1918, continued this legislation, w ith m inor changes w hich  

w ill be noted under appropriate  headings.



CH A PTER  TW O

H ERESY A S A SIN

The  Catholic  Church  claim s  to  be, and  is, the  one  and  only  true  Church, estab

lished by Christ to perpetuate through  all ages and am ong  all races the truths 

w hich G od had revealed. It is her duty to preserve and teach the deposit of 

faith; and corresponding to this duty is the obligation on the part of m en to  

accept and believe the W ord of G od w hich the Church brings to them , and to  

profess their faith  externally  on  suitable  and  necessary  occasions.1

1 Canons 1322-1325, under the title “D e M agisterio  E cclesia stico ."  

» Canon 1325, 52.

• Canon  2195. Cf. W ernz, Jus  D ecreta lium , V I, n.13.

It is  in  the  light of this  doctrine  that the  Code  defines a  heretic, in  the follow ing  

term s:’

Si quis, nom en retinens Christianum , pertinaciter aliquam ex veri

tatibus fide divina et catholica credendis denegat aut de ea dubitat, 

haereticus  [est.]

The  follow ing pages w ill record  the  m ass of legislation concerning such persons; 

but before turning to this legislation, it is necessary to consider the im port of 

each of the parts of this definition, and to determ ine just w ho are included  

am ong  those proscribed  for the crim e of heretical depravity.

In  canon law , the concept of crim e necessarily  supposes the existence of sin.’ 

H ence the exposition of heresy m ust note separately the sin and the crim e,—  

the internal and the external acts w hich, together, m ake the individual a sub

ject of penal legislation. Therefore this dissertation w ill treat first of the sin, 

and  secondly  of the  crim e  of heresy.

********

A ccording  to the perfection or im perfection of their religious faith, all m en  

m ay  be divided  am ong  five groups:

1. The first is com posed of individuals, technically called “ infidels,” w ho  

have never received  the  Sacram ent of Baptism ; the  non-reception  of this Sacra

m ent distinguishes them  from  the m em bers of the other four groups. A m ong  

the  infidels  are  to  be  included  those  w ho have no know ledge of the true G od,—  

heathens  or  pagans; those  w ho  accept som e  part of G od ’s  revelations  concerning  

him self and H is relations w ith m en,— the Jews and M oham m edans; likewise  

m any w ho profess to be Christians, but w ho either have  not received Baptism

15
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at all, or else have m erely been subjected to som e cerem ony w hich is defective 

in  form  or intention  or both;4 and  finally, those unbaptized  persons w ho reject 

all religions,— atheists, deists, etc.

4Cf. Sabetti-Barrett, C om pend ium T heo l. M ora l., n. 662, in w hich is given a list of the  
fam iliar  non-Catholic sects in the U nited States, and a general estim ate of the invalid or 
doubtful Baptism  adm inistered  by  their m inisters.

‘John, III, 1-21.

• Canon  87.

7  H ence a  catechum en w ho studies the-  Catholic faith, and then, before he has been bap
tized, decides sinfully not to believe, is not a heretic, and is not subject to the penalties for 
heresy,— W em z, Jus  D ecreta lium , V I, n. 284; Bouquillon, D e V irtu tibus T heo log ic is, p. 176.

• Cf. the Scriptural w arnings against heretics, page 3 above, w hich serve as the basis and  
reason for legislation  requiring avoidance of heretics, as, e.g., canons 1258, 1324.

’ N oldin, D e  P raecep tis , n. 32*.

These individuals, being unbaptized, have never received that spiritual re

birth  w hich is the beginning of Christian life,5 and w hich causes the recipient 

to  be a person in the Church of Christ, subject to her laws and her penalties.6 

It m ust be clearly understood that there is no reference to infidels in the fol

low ing exposition of the penalties inflicted upon  heretics.7

2. The next four groups are alike in that each m em ber of these groups has 

validly received the Sacrem ent of Baptism , and thereby has been constituted  

a person in  the Church of Christ. The distinction of these groups, each  from  

the others, is found  in  the  different relations w hich  these  baptized  persons have  

w ith the Church in w hich their Baptism  gave them  objective m em bership.

The first of these groups com prises those w ho w ere baptized and w ho live 

in  the  unity  of doctrines, Sacram ents, and  practices of the  Church, and  w ho  have  

not rejected their faith by apostasy, schism  or heresy. D espite other sins of 

w hich they m ay be guilty, they rem ain  fide les, the faithful, in the sense that 

they  possess and  hold  to  the Catholic faith. W ith this group, heresy  legislation 

has a  very  im portant connection, since the  Church ’s laws im posing  punishm ents 

and  disabilities  upon  heretics have for their purpose the  protection  of the  faith

ful, m ust be adm inistered by the officials w ho rule over the faithful, and, in  

various instances, are addressed to the faithful, requiring them  to avoid the  

heretics as sources of perversion  and  occasions of scandal.8 *

3. The next three groups include those w ho, despite their initiation into  

the Church by Baptism , later secede from  com m union w ith  her. The m em bers 

of the  first of these three groups are called schism atics: nam ely  those w ho  pre

serve their faith in revealed truths, but w ho refuse obedience to the Suprem e  

Pontiff, or  reject com m union  w ith  the  Catholic faithful.

Schism atics, in the strictest sense of the w ord, do not sin against faith, but 

only  against obedience  and charity.’ Pure  schism  of this type  is not very  com 

m on. Practically and historically, schism  tends to becom e m ixed schism , i.e., 
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to  adopt and  teach  som e  heretical doctrine.10 11 This  is  clearly  the  case  w ith  various 

O riental sects, w ith  the  so-called O ld Catholics, etc., w ho  are  com m only classed  

as schism atical, despite the heretical tenets w hich they are know n to hold.1 !

10  C ath . E ncycl., "Sch ism ” , X III, 529.

11 S.C .S.Off., O ct. 14, 1676,— C ollec t, n. 211, speaks of sch ism a tic i haere tic i; cf. S.C .S.O ff., 
A ug. 22, 1900,— C ollec t, n. 2093, w hich im plies differences in  faith betw een schism atics and  
Catholics, The broad use  of the  term  is com m on  and  justified by  approved  custom .

“  D istinction m ust be m ade betw een abandonm ent of religious belief and abandonm ent of 
religious practices. A Catholic m ay becom e indifferent, and no longer practice his religion, 
and  yet never have  rejected  and  elim inated  faith  in  revelation  and  in  the Church. In  this case  
there  is  no  apostasy  in  the  technical sense  of the  term . Cf. W em z, Jus  D ecreta lium , V I, n. 263  ; 
Cappello, D e C ensuris, n. 62.

13 W ernz, o . c ., n. 266: “N ullum  in jure canonico statutam  esse poenam  haereticorum  quae  
non sit lata in  apostatos, et vicissim  ab  apostatis nullum  incurri poenam  a  qua haeretici sint 
im m unes.” Cf. c. 13, de  haere ticis , V , 2, in  Sexto.

This dissertation, being confined to the study of heresy, w ill not treat of 

schism atics; although it m ay be rem arked  that schism atics are generally m en

tioned by the Code in parallel w ith heretics, as subject to  the penal legislation  

w hich is here expounded.

4. The last tw o groups are called  apostates and  heretics. The apostates are  

those w ho, despite their Baptism , reject Christianity entirely, and profess 

to be Jew s, M oham m edans, pagans or entire unbelievers.   The essential 

characteristic of this group  is the totality of their rejection of the Church and  

the  religious faith  into  w hich  they  w ere baptized, as show n by  the  fact that they  

no longer retain the nam e of Christians. Juridically, they are grouped w ith  

heretics, w ho differ from  them  in that the heretic rejects not all, but only one  

or som e dogm as. Both groups are subject to  the sam e penalties. ’ The reason  

for this is the fact, w hich w ill be dem onstrated  below , that both  apostates and  

heretics com m it the sam e specific act of rebellion against divine and ecclesi

astical authority.

1213

1

5. Finally, there is the group com prised of heretics, defined above. W e  

have thus far noted that they are baptized, and so are distinguished  from  in

fidels; that they sin against faith, and so are distinguished from  schism atics; 

that they  reject som e, but not all Christian  revelation and  authority, and  thus  

are  distinguished  from  apostates. Before discussing  the  three  further elem ents  of 

the  definition  given  in  canon 1325, §2, it is to  be  noted  that heretics are of tw o  

types.

First there are the heretics w ho, by birth or conversion, w ere at one tim e 

m em bers  of the  Church, but w ho  becom e  heretics by a personal act of disbelief  

or doubt, thereby abandoning relations w ith  the  Church to  w hich  they  had  pre

viously belonged. There are m any such cases. Som e lose their Catholic faith  

through educational processes, in w hich they im bibe anti-Catholic or anti- 

religious ideas from  teachers, books, etc. O thers sacrifice their m em bership in



18 T he  D elic t b j  H eresy

the Church for reasons of w orldly advantage, or for fear of tem poral loss and  |

difficulties. W hile som e m ay be in good faith, it m ay be generally presum ed  I

that these heretics w ere fully conscious of the sin they com m itted w hen they  |

definitely  left the  Church  or  abandoned  belief in  her teachings. In  any  case, they  1

rem ain  fully subject to the Church ’s law s, and hence to the penalties she as- |

sesses against heretics. j

The second and larger portion of the group of heretics is com posed of those | 

w ho w ere validly baptized, but w ho w ere thereafter brought up outside the  

Church, in som e non-Catholic form  of Christianity. It m ay be conceded that 

m any of these heretics are in entire good faith, since they are determ ined to

w ards non-m em bership in the Catholic Church by  fam ily ties, by  the tenor of 

their earliest education, by their associations in m ature life, and by the force 

of a long-standing tradition supporting their particular sectarian affiliation. 

W hen  they  are in  good faith, their sin of heresy  is purely  m aterial, and  does not 

involve personal guilt.11 In the external order, they are held responsible for 

their non-m em bership in the Church by presum ption of law .15 Canonists are 

agreed  that the Church continues to hold them  to  the observance of her law s, 

in  so  far as  these  are  intended  to  regulate  public  order.16 A s to  ecclesiatical law s 

intended to prom ote personal sanctification, there is an unsettled controversy 

am ong  canonists. Som e hold that these heretics are  bound by  the  law s, but are  

excused from  observing them  by invincible ignorance; others hold that the  

Church does not w ish to bind them , since actually they do not know  or obey  

her w ill in these m atters.17 In any  case, the legislation, about to be treated, is 

concerned  w ith public order in the external forum ; and as such, it is intended  

to  apply  to  heretics of this class as w ell as to Catholics w ho becom e heretics.

It rem ains to  exam ine three im portant elem ents of the definition of heretics, 

as given  by  the  Code  in  canon 1325, §2. Ί

A . “  V erita tibus  fide  d iv ina  et ca tholica  credend is”

H eresy  is an  offense against religious faith. M ore precisely it is the rejection  

of one or m ore truths w hich m ust be believed w ith divine and Catholic faith. 

These w ords of canon 1325, §2, derive from  the V atican Council.18 They  indi

cate the tw o doctrinal authorities w hose testim ony precedes an act of Catholic  

faith, viz ., G od  revealing, and  the  Church authentically  proposing.

A cts of faith are frequently m ade in regard to m atters w hich are in no w ise

“  Leitner, H andbuch, I, p.64.

“  Canon  2200, § 2.

11  Cf. D enzinger, n. 864.

17  Bouuaert-Snnenon, M anua le  Juris C anon ic i, n. 162.

11 Cone. V atican., sess. Ill, c. Ill, de  fide  ca tho lica ,— D enzinger, n. 1792.
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religious. In its m ost general sense, faith m eans sim ply the acceptance of a  

judgm ent as true, not because the believer can dem onstrate its truth  him self, 

but because he is satisfied w ith the know ledge and veracity of a w itness w ho  

assures him  that the  said  judgm ent is in accord w ith reality. In  this w ay m en  

know  by faith countless things that are beyond their personal experience: far

aw ay places, and nations and individuals long since dead. K now ledge derived  

:. from  books, lectures, conversations and  the  general process of teaching is essen- 

i tially  know ledge  through  faith.

Faith in m atters of religion is not, as a process of learning, psychologically 

i different from  faith in m atters of everyday life.19 The difference com es only

in regard to the character of the w itness w ho is believed. Experience am ply  

J proves that m ere hum an w itnesses can err and often do so, can lie and often

i' do so. H ence hum an testim ony can only be believed w ith qualifications and

I reservations. O n the other hand, religious truths, to be believed w ith divine 

faith, are  testified to by G od H im self; and  it is elem entary theology that G od  

I can neither deceive nor be deceived. If G od is the w itness to any proposition, 

r it follow s that there cannot be any reasonable reservation or qualification  to  
I the  assent w hich  should  be  rendered  to  the  proposition.

' D ivine revelation  m ust have taken place before an act of religious faith can

if be  reasonably  dem anded. G ranted this divine revelation did take place, the  

ï heinousness of apostasy and heresy is found in the fact that m isbelief or un-

I belief is a blasphem ous im putation of error or deceit to G od  H im self. A fur-

I ther blasphem y is at least im plicit, in that the apostate or heretic thinks, or 

1 seem s to  think, that he  has som e  m eans  of  distinguishing  truth  from  error, w hich
tj operates m ore certainly and m ore infallibly than does G od ’s ow n Infinite In-
I telligence.” H ence sins against faith are basically blasphem ies against G od

K  H im self. A s such  they  are  considered, next to  od ium  D ei, the  m ost heinous that

f, m an can com m it.’1 N or is there any essential distinction betw een  the  guilt of 

l· heresy  and of apostasy, since the sam e blasphem y is im plicit in both. D ivine 

E revelation  calls  for  absolute  and  universal faith  in  all that is  revealed. Rejection  of
I any one truth  involves the sam e blasphem ous attitude tow ard G od that is in- 

I volved  w hen all the  truths  are  rejected.”

e  Public revelation by G od ended w ith the death of the last A postle, som e
1  nineteen hundred  years ago.” Since that tim e m en  have not been  able to  have

Ï direct contact w ith the hum an beings through w hom  G od has delivered H is

» _ ·
19 A ll m ention  of the  necessary  role  played  by  divine grace  in the  preparation  for and  m aking  

of an  act of faith  is here om itted; for this consult texts by  dogm atists.
10 St. Thom as, H a-IIae, q.V, art. 3.

* ** N oldin, D e  P raecep tis , n. 31.

: ” N oldin, o. c., n. 4.

”  C ath . E ncycl., "R evela tion", X III, 4.
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m essages of religious truth to  the w orld. H ow ever, by the  institution of Christ 

H im self, these revelations are handed  on  from  place to place, and  from  genera

tion to  generation, by  official interm ediaries, to  w hom  is given  a special divine 

assistance to  preserve  the truths from  any  adulteration of error. To Peter and  

the A postles, and  through  them  to the Catholic Church, Christ gave the com 

m and: “G oing therefore teach ye all nations . . . teaching  them  to observe all 

things w hatsoever I have com m anded  you; and  behold I am  w ith you  all days, 

even  to  the consum m ation  of the  w orld.” *4 This text, supported by  others cog

nate  in  m eaning,* 5 gives the Church the duty of proposing divine revelation  for 

m en ’s belief, and of preserving it from any adm ixture of error; and at the  

sam e tim e it guarantees divine protection  and  guidance to  ensure  that the  trans

m ission  of revelation  through  the  ages shall not in  any w ise deform  the  original 

truth.*®

The Church  therefore  stands as w itness to  the  fact of G od ’s  revelation, and  as 

guarantor of the exactness of the transm ission of this revelation. The divine 

protection  she enjoys in  the perform ance of this duty  is itself a  revealed truth. 

A n  act of faith  therefore  is properly  called  divine  and  ecclesiastical: divine, in  as 

m uch  as  faith  accepts truths attested  by  G od  H im self; ecclesiastical, in  as m uch  

as the Church guarantees the fact of revelation and the exact transm ission of 

the  truth  so  revealed. A ll this calls for  faith, since  G od ’s Infinite K now ledge  and  

A bsolute  V eracity  support the  w hole.”

H eresy  involves  not m erely  a  sin  against faith, but a sin  against the Church ’s 

proposal of revelation. In fact the technical sin of heresy can only be com 

m itted  w hen  both  G od  and  the  Church  are  rejected  as sources of religious truth. 

H ence the  follow ing  tw o  cases  do  not involve  sins of heresy.

The first concerns private revelations. G od has spoken privately to certain  

individuals through the  ages. Such  individuals are  required  to  believe H im , even  

though they lack intrinsic evidence  supporting the proposition in question. If 

how ever a favored individual w ere to receive such a private revelation and  

yet disbelieve it, he w ould sin against divine faith, but he w ould not be a here

tic, since the m atter in  no  w ise called for ecclesiastical faith.’8 O n som ew hat the  

sam e basis, certain points of revelation contained in the deposit of faith have  

not been defined as dogm as nor proposed by the Church through  her ordinary  

m agisterium . Errors in  regard to  such  points w ould  not be technical heresy.”

«  M att., X XV III, 19-20 Cf. D enzinger, n. 1793.

35 M att., X X V I, 18; John, X IV , 16-17; Luke, X XII, 31-32.

»·  Canon 1322.

V  N oldin, D e  P raecep tis , n. 6,3, b. ,

a  W ernz, Jus  D ecreta lium , V I, n. 284; Cappello, D e  C ensuris , a . 63; N oldin, D e  P raecep tis, 

a . 32*.

»  D iet, de T h io l. C ath ., "H irisie" , V I, 2212; as for exam ple, the A ssum ption of M ary, 
m ateriality of the fires of Purgatory; cf. Pighi, C ensurae , n. 52, 2; Bouquillon, D e V irtu tibus  

T heo logic is , p. 174.
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A  second case concerns teachings w hich the Church proposes, but w hich are  

not part of the deposit of faith. Thus there are m atters w hich are of purely  

hum an orgin; the propriety and efficiency of certain judicial procedures, regu

lations of cerem ony surrounding the M ass and the Sacram ents, etc. Catholics 

w ill regularly  accept these because of their trust in the Church; but if anyone  

should doubt or deny the Catholic teaching in their regard, he w ould not be  

denying  a  divine  revelation, nor be  guilty of heresy. A gain, the Church  teaches 

w hat are  called  theological conclusions. These  are  deductions  obtained  by  joining 

a  revealed  truth  w ith  a  truth  of  hum an  w isdom , and  from  these  com bined  prem ises 

deriving  the  teaching  in  question; for exam ple, the  propriety  of the  term  “trans

substantiation” to express the m ysterious change produced in bread and w ine 

by  the  w ords of  consecration  in  the  M ass; or the sanctity of Saint Bonaventure; 

or negatively, the condem nation  of certain philosophical and theological teach

ings as erroneous, though  not heretical. In  these m atters the Church dem ands 

assent, not because w hat she teaches is divinely revealed, but rather because  

it is true. If assent is given, it is not fides d iv ina  et ca tho lica , since w e are only 

assenting  to the Church, and not to the revelation of G od H im self. H ence, a  

person  w ho w ithholds assent in  these m atters is not a  heretic.”

This  teaching is briefly  sum m ed  up  in  canon  1323, §1, of the  Code. D ivine  and  

Catholic  faith  is required  only  w hen  a  truth  is officially  proposed  for belief either 

by  an  O ecum enical Council, or by  the  Pope speaking  ex  ca thedra , or by  the con

stant and universal authority of Catholic teachers throughout the w orld (ordi

nary  m agisterium ), and  w hen this truth  is part of the  deposit of faith  w hich w as 

divinely  revealed  and  com m itted  to the Church  for public teaching. A nd, con

versely, heresy is only present w hen such a truth is pertinaciously doubted or 

denied, by  a baptised  adult. In  all other cases, there is no  heresy.

B. “ D enega t au t D ubita t."

A  heretic is one w ho pertinaciously denies or doubts a  truth  revealed by  G od  

and authentically proposed by the Church. D enial and doubt are per se intel

lectual acts. The determ ination of just w hat intellectual acts constitute the  sin  

of heresy, and of just w hat individuals are guilty of the sin of heresy, neces

sarily involves a considerable psychological analysis. Thought is extrem ely

”  Cappello, D e C ensuris , n. 63. This is the teaching of the Thom istic school. C on tra , 
M elchior Cano, V ega, etc., are  quoted  as  holding  that theological conclusions  are  to  be  believed  
w ith divine as w ell as theological faith; cf. Tanquerey, Synopsis T heo l. D ogm ., II, n. 189. 
Chelodi, Jus  P oena le , n. 57, notes that a conclusion contained in  a revealed  prem ise as a  part 
in a w hole, m ust be believed w ith divine as w ell as ecclesiastical faith: e.g., Christ died for 

all m en, therefore H e died for m e.

N ote also that failure to accept theological conclusions, w hen it involves obstinate pro
fession of doctrines branded by the Church as erroneous, is not heresy, but is still a serious 

offense, punished by  canon 2317.
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com plex, and takes m any form s distinguishable only by careful analysis. The 

true im port of the law  can only  be determ ined w hen this analysis is m ade; and  

the  penalties decreed  by  law  can  only  be applied  w hen heretical acts are  clearly  

distinguished from  other intellectual acts w hich, how ever sim ilar, do not in

volve the sin of heretical depravity. W ith this apology and explanation, the  

follow ing subjective  states and  processes m ay  be distinguished:

1. The  first state of any  hum an m ind is ignorance. W ith  regard to  religious 

truths in general, or any  one truth  in particular, m an  is first of all unaw are of 

the  doctrine  and  of its  revelation. The  truth  expressed  by  com bining  (negatively  

or affirm atively) a  subject w ith  a  predicate, cannot be present to  the  m ind  until 

both the subject and the predicate have been received in the m ind as ideas, 

and until the further step is taken of correlating or associating these ideas 

in  the  form  of a  judgm ent.’1

In dealing w ith sins of heresy, it m ay properly be supposed that the indi

vidual is not in a state of entire ignorance of all religion. E x  hypo thesi, he is 

baptized, and m oreover accepts and believes som e Christian doctrines on a  

basis of religious faith. W ithout this background of faith, he could not be  

classed as a heretic, but w ould be an entire apostate. H ence there is no need  

here of considering his psychological relations w ith the pream bles of faith,—  

G od ’s O m niscience and  V eracity, and the historic fact that G od is the A uthor 

of revelation, and particularly that Jesus Christ revealing is G od revealing. 

It m ay  w ell be that the  heretic has given these truths little careful and  personal 

study. But as a professing Christian, he m ust be fam iliar w ith these m atters, 

at least in  a  general w ay, and  m ust assent to  all of them .

2. Let attention  now  be lim ited to the individual’s relations w ith one par

ticular truth, and  let it be supposed that he accepts  and  believes the rest. The  

num ber one is taken for the sake of sim plicity,— it could be ten or tw o or any  

other num ber, provided that it is less than the total of Christian doctine, and  

that the  individual is  still to  be  classed  as  a Christian. In  regard  to  this  one  truth, 

the  first stage  of  religious  developm ent  is  that of  entire  ignorance. The  individual 

does not know  this dogm a. This is evident in the case of children, w ho learn  

their religion  progressively, doctrine by  doctrine; and  in the  case of neophytes, 

and  of m any of the  sim ple  faithful, w ho  learn  the  truths closely  involved  in  their 

daily  life, but fail to  learn  other truths, or  else  only  learn  them  after delays. Thus 

a person m ight be baptized, and know and believe the elem entary religious  

truths, w ithout yet know ing  or believing  that there is a general judgm ent, or 

that there is a  Sacram ent of O rders, or that indulgences  are  related  to  the  pun

ishm ents of Purgatory.

· * "Cum credere dicat assensum , non potest esse nisi de com positione,”— St. Thom as, 
Q uaesi. D ispu ta t., D e V erita te , q. X IV, art. 12.
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M oralists and canonists are agreed that this state of ignorance is entirely  

lacking  in m orality.’2 It is negative, hence neither virtuous nor sinful. Beyond  

all argum ent, it does not involve a sin of heresy, since the individual does not 

have the  doctrine before his m ind, either to doubt or deny  it.

3. Som ething m ore of a problem  is raised by the next case. Suppose again  

that the individual is ignorant that G od has revealed, and the Church has 

proposed  a specific truth to  be believed. In  the absence of this extrinsic  teach

ing, the individual approaches the subject m atter of the truth from  a purely  

hum an standpoint, and form ulates a judgm ent on the basis of the objective 

evidence provided by his hum an and secular experience. Thus, for exam ple, 

let the dogm a be that of the  infallibility of the  Church  in the  teaching of faith  

and  m orals. The individual does not know  this to  be  a  m atter of faith. H e has 

not even heard that the Catholic Church claim s and has divine guidance and  

protection against error. In  the course of natural thinking, he reflects that all 

m en  err in  thought and  act; that Catholic  priests, and  all the  hierarchy  are m en; 

that therefore, Catholics in general err, and therefore, the Church too. This  

reflection is conducted purely on the plane of natural reasoning, w ithout even  

a  suspicion  that there is any  revealed  truth  involved.

O bjectively speaking, the individual has denied a truth w hich should be  

believed w ith divine and Catholic faith. But it is likew ise clear that this is a  

purely  m aterial sin of heresy.” Since he is ignorant that G od has revealed the  

opposite doctrine, he is not in any w ay in revolt against divine doctrinal au

thority, w hich is the  form al object of faith.” H e is in  purely hum an error. H is 

judgm ent represents w ith sufficient accuracy and truth the finite evidence  

w hich he possesses; it is erroneous only in the fact that further and different 

evidence is lacking to  him .

The exam ple just cited  w as deliberately chosen, since it represents a fairly  

frequent case am ong  non-Catholics.” W hile they  are baptized, and  w hile they  

profess to be Christians, and actually believe m any Christian truths, it fre

quently happens that the teaching they actually receive does not contain any  

m ention of G od ’s providential care of H is Church, as revealed  in the prom ises 

of Christ, and as taught and proved by Catholic theology. W hen therefore  

they  think  of this m atter, they  take their prem ises from  purely  secular w isdom ,

’’Lehm kuhl, T heo l. M ora l., I, n. 1; V erm eersch-Creusen, E pitom e I, 88, 1. M any non
Catholics are in this condition in regard to  revealed truths taught by the Catholic Church. 
H ence their heresy is purely m aterial. G ury-Ballerini, C om p. T heo l. M oral., I, n. 210, q. 1; 
Ferreres, In stitu tiones  C anon icas, Π , η. 295.

”  K onings, T heo l. M ora l. C om p., I, n. 267, 2; D onovan, C om p. T heo l. M ora l., I, tract. V . n. 
39,2.

34 Cone. V atican., sess. H I, c. H I, de  fide  ca tholica ,— D enzinger, n. 1789; Tanquerey, Synopsis  
T heo l. D ogm ., Π , n. 145.

“  C ath . E ncycl., "H eresy” , V II, 256.
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and  draw  from  them  a  secular conclusion w hich  contains  no  reference to  revela

tion  or the  supernatural, econom y. Prescinding  from  their status in  the external 
forum , it is clear that they  com m it herein  no  sin  of heresy— or, m ore  accurately, | 

they com m it only  a m aterial sin, but not a form al sin w hich involves personal | 

guilt and  punishm ent. |

4. The  next degree of com plexity is obtained  by  adding  to  the  preceding  case j 

som e suspicion that there is a religious teaching in the m atter, over and above 

the secular experience and evidence w hich has been noted. Suppose therefore 

that the individual has sim ply heard a statem ent m ade by a Catholic speaker, 

or read a statem ent in a book or paper. To take another exam ple, suppose  

that our individual hears or reads the Catholic doctrine that Jesus Christ is i

really and personally present in the Blessed Sacram ent. Struck by this new  |

idea, he pauses to reflect upon it. H e finds im m ediately that the evidence of j
his secular experience quickly opposes this teaching. The Blessed Sacram ent |

w as  bread, over  w hich  certain  w ords  w ere  spoken  ; thereafter It continues to  have j

the appearance of bread, in color, shape, size, taste, and all the other outw ard  j

accidents. O n  the  basis of natural experience, the  argum ent is clear and  forceful ?

that even  after  the  w ords of consecration, It continues to  be  bread.

There are therefore present tw o opposed  lines of thought: one, from  natural 

and secular observation, indicates the conclusion that Jesus Christ is not pres

ent; the other, from  testim ony, indicates that H e is present. W hen tw o such  

opposed judgm ents are present before the m ind, and  w hen neither the one nor 

the  other  is  accepted, the  individual  is  in  a  state  of doubt.’6

Tw o questions m ay be asked concerning  the doubt just described,— it being  

understood that they relate to this first m om ent of hesitation, w hen both the  

opposed  judgm ents  are before the m ind, and not to succeeding m om ents w hen 

som e further process of thought has taken place. Is this doubt heresy? Is it 

sin at all? The  answ er m ust be  negative on  both  points. It is not heresy, since 

there is present only a m om entary and passing stage of thought, w hich has 

nothing about it that is pertinacious and obstinate; and these are necessary  

qualities of the sin of heresy. M oreover it is not sin at all, but rather  a  tem p

tation.’7 It m ust be recognized that in presenting the tw o opposed tentative 

judgm ents, the intellect is sim ply acting in accordance w ith its nature. It is 

sim ply recognizing and assenting to the objective evidence before it. There  

is objective evidence that som e Catholic  speaker or w riter claim s Jesus Christ is 

really present. There is likew ise objective evidence that the appearances of 

bread persevere in the Blessed Sacram ent, and objective evidence that in  

natural and secular experience, the perseverance of accidents connotes the  

perseverance of the sam e substance. There can be no sin in the recognition of

’· C ath . E ncycl., “D oub t” , V , 141.

•7 N oldin, D e  P raecep tis , n. 14, 2, d. 
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objective evidence. It is sim ple intellectual honesty. M oreover, the intellect 

has no freedom  in this regard. W hen evidence is present, the intellect sim ply  

records it. Freedom  is found only in the w ill. N ow , sin alw ays presupposes 

a free and deliberately  chosen act, and is therefore derived from  som e act of 

the w ill. The process described above is purely intellectual, and does not 

involve the  w ill in  any  w ay. Therefore again, it cannot be sinful.

O bviously, the  case thus  envisaged  is the  fam iliar one  of those  w ho  are scrupu

lous about tem ptations against the faith. This stage of the intellectual process 

is not sinful. Sin  can  only be present w hen som e act is taken  in consequence of 

this intellectual problem , under the  guidance  of the  w ill.

5. From the problem presented in the last section, there are som e four 

distinct developm ents possible. The first of these consists in sheer neglect. 

W hile the intellect is conscious of the problem  presented above, it w ill like

w ise be conscious of m ultitudinous other objects w hich likew ise m anifest them 

selves and m ake som e claim  for attention. Thus the individual is aw are of all 

the objects of sense, internal and external. H e has other reflections w hich he  

can pursue, and a w hole range of non-intellectual activities. The intellect, as 

such, can be satisfied by objective evidence of any sort, deriving from  any  ob 

ject.

The pow er of determ ining w hat objects shall receive attention, and from  

w hat objects attention shall be w ithdrawn, resides in the w ill.” It is the im 

m ediate m anner in w hich freedom is exercised. N ow in m any cases, choice 

is m ade alm ost autom atically, on the basis of the interest of the object. “In 

terest” or “value” are  relative  term s, difficult of appraisal. It seem s clear how 

ever that they  are determ ined  in  part by  the nature of the object, and in part 

by the previous choices of the individual, w hich, taken together, form his 

present tastes and character, and constitute an apperceptive m ass w hich con

ditions his present choice. If the individual, on this basis, finds no interest in  

the religious problem , and autom atically turns his attention to other objects, 

there can be at m ost only responsibility  in cause.” H is previous acts of w ill 

and  general tenor of life  have  m ade it m orally im possible  for him  to  occupy  him 

self now  w ith  religious m atters.

In other cases, the w ill w ill consciously determ ine the course to be pursued  

in  the  present doubt. This m eans that the intellect is turned  to  a  consideration  

of m otives for choosing  one  w ay  or  the  other: to  attend  to  the  problem , or to  dis

regard it. The m otives m ay  be w idely various. In  favor of study of the prob

lem , the intellect m ay note the im portance of the problem , the authority of 

the  w riter or speaker w ho  inform ed  him  of the Catholic doctrine, the  interesting  

connection of the problem  w ith investigations and studies previously pursued.

38 M cN abb, O xford C on ferences  on F aith , pp. 128 sq.

”  G ury, C om p. T heo l. M ora l, I, p. 8.



26 T he  D elic t o f  H eresy

In  favor of disregarding  it, the intellect m ay note the w ork involved in study, 

the tim e that m ust be spent, the sacrifice of other interests and pursuits, and, 

perhaps, the  possibilities that investigation of the problem m ay  lead to  a duty  

of changing religious beliefs, w ith consequent difficult readjustm ents of life, 

business, social and  other relations.

W e suppose in this heading that the individual determ ines to abandon the  

problem , and give his attention  to other and alien objects. This choice of the  

w ill involves m orality, good  or  bad. If  the  individual, on  reflection, finds nothing  

of im portance favoring  the Catholic claim , and is convinced that the claim is 

based on ignorance and superstition, w hich is exposed and disproved by his 

natural and secular experience, his decision to turn to other m atters is only 

a m aterial sin. If on the other hand, he is aw are that there is som e w eight 

and authority supporting the Catholic statem ent w hich deserves investi

gation, but nevertheless, he determ ines to occupy his attention w ith other 

m atters, he is guilty of som e form al sin of neglect. The gravity of this sin is 

proportioned to his realization of the duty to investigate,4’ and to the w orth  

of the  m otives  inclining  him  to  distract him self.

It is im portant to  note that sins of neglect are not sins of heresy.41 To  be a  

heretic, one m ust consciously reject and disregard the doctrinal authority of 

G od and of the Church. In the case thus far proposed, our individual know s 

that som e Catholic has claim ed  that Jesus Christ is really  present, but he does 

not yet know  that this claim  is backed  by  G od  and the  Church. It is not until 

this further  fact is adverted  to, that there can  be  any  sin  of heresy.

6. The second reaction  to  the problem  presented  in section  four above, is a  

decision to investigate and study it, and so settle  the doubt. In other w ords, 

the individual is conscious that the presence of these tw o conflicting lines of 

evidence is a  situation calling for further  action. ’ H ence he  seeks, im m ediately  

or  at the  first convenient opportunity, to  look  further  into  the  evidence. In  this 

num ber, it is supposed that he  honestly  com es to  the  conclusion that the prob 

lem  is insolvable. H e therefore rem ains in  a state of doubt, finding no  w ay of 

reconciling  the opposed evidence. This term ination can be arrived  at if his in

vestigations show  the natural evidence in apparent contradiction, e.g., to the  

Real Presence, is clear and objective, and that the authoritative evidence of 

w itnesses is w eighty, but not apodictical. In this last connection, his study  

m ight indicate that there w ere serious doubts as to  the fact of revelation, due  

to  the opposed testim ony of non-Catholic religious leaders, and the possibility  

of giving  a  non-Catholic  m eaning  to  biblical texts. It is quite clear that the  in

dividual in this case could not honestly assent to  the  doctrine as true and  cer-

4

»  D ût. de  T hêo l. C alh ., "F o i", V I, 198.

41 D onovan, C om p. T heo l. M ora l., I., I, tract V , n. 39. 3.

a  Tanquerey, Synopsis T heo l. D ogm ., I, n. 230; N oldin, D e  P raeceptis, n. 14, d. 
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tain, w hen it appears to him  as only doubtfully true. This failure to believe  

w ould  again be a m aterial sin; and if his efforts w ere in due proportion to  his 

abilities and opportunities, no sin of neglect could be charged against him , 

and  hence no  personal fault at all.4’

43 G ury-Ballerini, C om p. T heo l. M ora l., I, n. 210, 1; St. A lphonsus, T heo l. M ora l., 1. II 
tract. I, n, 9, 1 &  2.

44 N oldin, D e  P raecep tis , n. 29, c; St. A lphonsus, o .c ., n. 9, 2; n. 19, 6. For this reason the
Church prohibits to Catholics the  possession  and  reading of books advocating heresy, etc.,—  
canon 1399, § 2.

46 The deliberate fostering  of doubts and difficulties is a sin in  a Catholic w ho possesses an  
infallible source of religious truth; non-Catholics, w ho possess no infallible guidance, can and
should  attend  to  the  difficulties inherent in  their sectarian beliefs; cf. N oldin D e  P raecep tis , n. 
33, 2, b.

48 St A lphonsus, T heo l. M ora l, 1, II, tract I, n. 19; Bouquillon, D e V irtu tibus T heo log ic is , η. 
216.

It should  be added, how ever, that this solution  of the  problem  is only  possible 

in the case of those w ho are unaw are of the fullness of the Church ’s teaching  

authority. A  Catholic bom  and  bred w ill know  that w hatever is taught by  the  

Church is infallibly true, and hence m ust m ake an act of faith as soon as he  

finds w ith certainty that the Church does teach a given doctrine.43 44 N on

Catholics w ill com m only  not know  and  accept this general principle. It is they  

w ho  w ill be  included  in  the  solution  just given.

7. The  third  reaction  to  the  problem  of section  4  is a  determ ination  to  study  

the opposed tentative judgm ents, and the carrying out of this determ ination  

until it is clear that the dogm a is revealed, and, thereafter, the m aking of an  

act of faith. This activity is com pletely correct and  m eritorious. In  this solu

tion, the natural and secular evidence does not disappear, but is seen to be in

com plete and partial. W hile the m ysteries of faith rem ain m ysteries, the act 

of faith is alw ays reasonable. The inadequacies of our sense experience  and  our 

reasoning  therefrom  are  indicated, and  proper m otives assigned for disregarding 

their apparent opposition  to  the  dogm a. H ow ever, no  m atter how  firm  and  con

stant our faith, these natural difficulties m ay and do recur, and  present them 

selves to  the m ind. The recognition of the objective evidence upon w hich they  

are  based  is not sinful, but is m erely  the  natural function of the  intellect. Faith  

sim ply requires that w e turn each tim e from  the consideration of this incom 

plete truth, to the recognition of the infinite guarantee afforded by the O m ni

science  and  V eracity  of G od.   4546*

8. The  heretic ’s  reaction  to  the  problem  of section  4  has  been  reserved  for the  

last of these considerations. This heretical act involves tw o elem ents: first, 

intellectual grasp  of the  fact that G od  and  the  Church testify  to  the  truth  of the  

teaching, and  a deliberate and  obstinate act of the w ill turning  attention  aw ay  

from this testim ony, and concentrating it upon considerations w hich support 

judgm ents  opposed  to  the  teaching.48
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A s to  the  first elem ent, the  heretic  m ust be  aw are  that he  is rejecting  religious 

authority, not m erely in the sense of authority of jurisdiction, but especially  

in the sense of authority of testim ony. H e m ust be aw are that the doctrine is 

supported by the w ord of those w ho know , and w ho are speaking truly w hat 

they know . If a person is conscious that this doctrinal authority is com plete 

and certain, it is practically im possible for him  to prevent giving intellectual 

assent. Those  w ho  know  that G od  has  spoken, w ill scarcely be  able  to  reject H is 

teaching (im plicitly  accusing  H im  of ignorance  or lying) ; if this is asserted  in  

w ords, the intellect w ill still be rejecting the w ords in its internal judgm ent. 

It is psychologically easier to deny or doubt the authority of hum an w itnesses  

to  divine testim ony, as individuals, or as parts of  the Church.47 M ost heresy  is 

based upon  rejection  of the  hum an elem ent in the divine dispensation of truth.

47 Lehm kuhl, C om p. T heo l. M ora l., n. 135; Bouquillon, D e V irtu tibus T heo log ic is , p. 175.

48 M cN abb, O xford C on ferences, p. 128, states: “O f late years, the subject of attention  has 
been given  its norm al place in  psychology. It has even been  called the essential phenom enon  
of w ill .... St. Thom as has analysed  its  function, and  has even  looked  upon  it as the  source 
of all subsequent evil in intellectual beings that have turned to evil .... Psychologists 
are discovering that error is a volitional, m ore that an intellectual, problem .” Cf. W em z, 

Jus  D ecreta lium , V I, π. 284.

49 St. Thom as, Ila-IIae, q. 2, art. 4; C on tra  G en tiles , pars I, c. 5.

The psychological process involves the w ill’s use of its pow er to  distract the  

attention of the intellect.48 Confronted w ith the evidence of revelation and  

Catholic prom ulgation, the intellect is directed to disregard this external evi

dence and confine its attention to  the internal problem  of reconciling the sub

ject w ith the predicate of the proposition. Religious truths ordinarily involve 

m ysteries; in other w ords, G od tells us som ething  is true, but H e does not ex

plain  or m ake  clear how  it is true.49 H ence, the intellect w ill constantly find in

trinsic difficulties,— i.e., intrinsic objective evidence in apparent contradiction 

to the declaration of the Church. The intellect can and m ust accept this in

trinsic evidence (as far as it goes) as  true; in  so  doing, it is acting  properly, and  

in accordance w ith its nature. The sin of heresy consists in  the direction given  

the intellect by  the  w ill, w hich prevents the intellect from  considering  extrinsic 

objective evidence, and  w hich confines the  intellect to  evidence contrary  to  the  

dogm a. Thus, to  recur to  our exam ple given above: the  individual is conscious 

of the teaching authority of the Church and, at least in a general w ay, of the  

im plied absolute authority of divine revelation; all this supports the Church ’s 

affirm ation of the Real Presence. H ow ever, the individual w ills not to heed  

this. H e repeatedly causes his intellect to recur to the fact that the senses 

m anifest the appearances of bread; to the hum an experience that m ere w ords 

do  not cause substantial changes; that a  real hum an  body  occupies vastly m ore 

volum e than a consecrated host; that m en are prone to superstition, and that 

religious priesthoods often consciously encourage superstition; that m illions of 

people, including  religious teachers, deny  the  teaching; and  so  follow ing. There 
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is objective evidence to substantiate all of these considerations, and the in

tellect can  accept all of them  as  true. The  result w ill be  that from  these prem ises  

(w ith the opposite evidence of revelation carefully excluded) a heretical con

clusion w ill be draw n. A nd each tim e the intellect recurs to the m atter of 

authoritative teaching, the w ill intervenes, and diverts attention back to these 

and  like considerations. In  this sense heresy  is pertinacious and  obstinate. The  

intellect has som e know ledge of the authoritative teaching of the truth, and  

this m em ory tends to recur and upset the erroneous tenet; but the heretic re

peatedly  represses this consideration, and  thus prevents a full and  honest sur

vey of all the evidence relating  to  the  m atter. H e causes the intellect to  form u

late a judgm ent, and  then insists that there be no  review  or reconsideration.

The exam ple w e have just considered  w as one of com plete denial. A s Canon  

1325, §2, indicates, heresy m ay take the form  of doubt. Before the Code, cer

tain authorities taught that even sinful doubt w ould not constitute a sin of 

heresy;50 their reasoning being that heresy, as one of the m ost serious of sins 

in either the internal or external forum , m ust be restricted  to  acts w hich w ere  

perfectly consum m ated according to their species; w hile the state of doubt, 

or suspended judgm ent, is an im perfect and incom pleted activity. The posi

tive enactm ent of the Code m akes this opinion untenable.51 But even m ore  

than this extrinsic argum ent, there is the intrinsic fact that the state of doubt 

can involve the sam e m alice as is found in express denials of revealed truths. 

It has been show n  that the  essential sin  of heresy  consists in deliberately avert

ing the intellect from  the consideration of the doctrinal authority supporting  a  

doctrine, and at the sam e tim e causing the intellect to note and approve ob 

jective evidence w hich is som ew hat contrary to the doctrine. N ow  this evi

dence  m ay  be  com pletely against the  doctrine, or it m ay  be itself divided. Take  

for exam ple, the  im m ortality of the  soul. Leaving out of account any  revealed  

certainty, the ordinary exam ination of the m atter w ill disclose dem onstrative 

argum ents favoring  im m ortality, along  w ith  less w eighty  but m ore popular and  

appealing  argum ents denying im m ortality. The heretic  w ould thus consciously 

exclude  from  his m ind  the  religious backing  of the doctrine, and  confine him self 

to the natural evidence in the m atter, and find that it appeared on this basis 

to  be  objectively  doubtful. H is statem ent that hum an  im m ortality is  doubtful is 

opposed to the Church ’s teaching that hum an im m ortality is certain. A t the  

sam e tim e he has been consciously dishonest, and has consciously abused his 

freedom  of w ill, w hen  he  excluded  the  definite  declaration  of the  Church  from  his 

m ind. W e have therefore  an erroneous conclusion due to  an abuse of the w ill’s 

control of intellectual attention. This clearly includes all the elem ents of a sin  

50 N oted  by  Cappello, D e Censuris, n. 64.

51 The m ajority of pre-Code m oralists taught this sam e doctrine, that positive doubt con
stituted form al heresy; cf. G ury, C om p. Theol. M oral., I n. 210, q. 2; St. A lphonsus, II, D e  
P raecep to  F idei, η. 19, 2.
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of heresy.52 * Judgm ent that the  subject m atter of a  revealed  truth  is objectively  

doubtful (positive doubt) is therefore  rightly included  by  the  Code as a  form  of 

real heresy.

52 G ury, o. c., I, n. 210, q. 1.

“  St. A lphonsus, ib id ., n. 19, 3; cf. D ’A nnibale ’s phrase  {C om m en tarium  in C onstitu tionem  
A posto licae  Sed is , n. 30): “U t igitur Christianus haereticus dici potest, necesse est ut erret; ut 
in fide erret; ut erret sciens volens."

u  The distinction betw een affected ignorance of this type, and other affected ignorance in  
w hich the  person is prepared to believe, but deliberately  avoids having  to  do so, is m ade by  
Lugo, D e  F ide , D isp. 20, n. 197, sq.; and quoted by  G ury, ib id ., q. 1, not. a.

55 W em z, Jus  D ecreta lium , V I, n. 284.

In  brief sum m ary  of the exam ination  so far m ade, it m ay be said that there  

is no form al sin of heresy w hen a truth of faith has not been sufficiently pro

posed; i.e., w hen  the  individual does not know  that it has been  revealed  by  G od  

and  proposed  by  the Church. This rem ains true even w hen the ignorance w as 

caused by som e guilty choice of the individual, causing the ignorance to be  

classed  as  culpable,55— w hether  sim ply  so, or crass and  affected, or even  affected. 

In  this  last case, of affected  ignorance, care m ust be  taken  to  be Sure  that the  in

dividual is really ignorant; for, in affected ignorance, there is room  to suspect 

that the individual is not ignorant at all, but know s the  truth  and  its revelation 

and prom ulgation, and is sim ply intent upon repressing that know ledge; or 

else, that the  individual has  m ade  up  his m ind  not  to  believe, even  if he  does find  

that the  doctrine w as actually  revealed and  proposed. Either of these last tw o  

conditions is sufficient to m ake the individual guilty of heresy.54 O nce the  

doctrine has been sufficiently proposed to the individual, he is called upon  

to believe it, to assent to it as true and certain. A ny act of his w herein he  

refuses  to  assent, w hether he  deem s  it untrue or uncertain, is the  sin  of heresy.

C. P ertinaciter

W hat w e have already said m akes plain that heresy consists not m erely in  

error, but in  error w hich  is consciously and  deliberately  conceived  by  excluding  

the evidence w hich w ould otherw ise lead to a true judgm ent. H eresy is an  

act of the intellect, but an act directed by the w ill and attributable m orally 

to the w ill. This influence of the w ill is indicated in the definition of heresy  

by the w ord “pertinacious.” Pertinacity m eans that the individual holds ob

stinately  to  an  erroneous  judgm ent, despite the  contrary urging  of doctrinal au

thority tow ard truth. It indicates that the form al sin only exists w hen the  

individual assents to error dishonestly, and in bad faith.55 In D ’A nnibale’s 

phrase, already  quoted, he  errs  “sc iens  vo lens.”

The  absence  of any  pertinacity  excuses a  person  from  the  sin  of heresy. M ere 

tentative judgm ents, erroneous though they m ay be, do not involve this de

liberate choice by the w ill, and the deliberate and obstinate holding of error 
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know n to be error. O n this basis, there is no heresy in the cases presented  by  

m any  scrupulous Catholics, w ho  confess that they  have entertained  doubts con

cerning  m atters of faith.56 Such doubts are sim ply the  recognition  of objective  

truths, w hose harm onious correlation w ith the dogm a is not understood. This 

causes a tentative judgm ent that the problem  of correlation m ust be investi

gated. This how ever is not heresy; it is a correct and proper finding on the  

basis of w hat is thus far before the  m ind. A ctually, such Catholics soon advert 

to the absolute dem onstration afforded by the teaching authority of Christ 

and of the Church; and w ith this in m ind, assent to the truth of the teach

ing, and thus explicitly m ake an  act of faith. Even though there rem ains the  

persistent recollection of the inability to perceive the truth by intrinsic evi

dence, and even though the recollection  of this inability persists through con

siderable periods of tim e, the individual does not thereby com m it any sin of 

heresy, but is m erely suffering from  a tem ptation. H is basic judgm ent is one  

of assent and faith; the incidental advertence to one or to m any difficulties 

does not change his essential attitude.57

66 N oIdin, D e  praecep tis , n. 33, 3, b.

’’A ertnys, T heo l. M ora l, 1. II, tract I, n. 16, 2; cf. G ury-Ballerini, C om p. T heo l. M ora l., 
I, n. 210.

“  This investigation  is different from  the m ethodic doubt of G eorg H erm es, condem ned in  
1835  by  Pope  Pius  IX  in  the  Encyclical "Q u i  P luribus" . H ennes  applied  the  Cartesian m ethod, 
and  did  not sim ply  investigate truth, but first rem oved  it from  the  m ind  by  a  positive act, and  
then  sought to  regain it by  a process of purely  hum an  or philosophical reasoning. The result 
of his  m ethod  is the  opposite  of faith, w hich  assents to truth prop ter  auctorita tem  D ei reve lan tis; 
cf. D enzinger, nn. 1634-1639.

’·  Lehm kuhl, T heo l. M ora l, I, n. 298, 3  &  4.

M  D iet, de T h io l. C ath ., "F o i" , V I, col. 393  sq.

So too a person w ho m ethodically investigates a doctrine, and thereby be

com es aw are of difficulties and objections w hose cogency and force he judges  

to be real and based upon true and  certain  evidence, does not thereby  com m it 

the sin of heresy.58 H e m ay sin against prudence if he rashly and w ithout 

reason  exposes him self to  tem ptations  against the faith; or sin by neglect if he  

does not take proper m eans to safeguard him self against tem ptations once 

he is conscious of them . But the sam e sins w ould be com m itted by rashness  

and carelessness in regard to any other virtue. These sins are not specific sins 

against faith, but rather against prudence, fortitude and carita s su i.& > If there 

is no  rashness, and if the study of difficulties and objections is part of the ful

film ent of duty (as in the case of a theologian  or an apologist), the  perception  

of  the  truth  of  the  objective  evidence  and  the  aw areness that  this  truth  offers  diffi

culties w ith regard  to  dogm as, are  not sinful acts, and  especially  are not sins of 

heresy. Even a Saint Thom as is aw are that truths of the natural order offer 

apparent contradiction to truths of revelation, and can w ith difficulty be har

m onized w ith the latter. The act of faith gets m uch of its m erit in that it is 

m ade in spite of these difficulties.5’ Clearly there is no sin of heresy in an act 66
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w hich is sim ply the recognition of the truths that difficulties persist in con- 
I ; nection w ith the m ysteries of faith.

D istinction m ust likew ise be m ade concerning the guilt attaching to errors 
in  faith, w hen  these errors are  due  to  inculpable ignorance, to  culpable ignorance, 

• and to form al heretical depravity. A s has been stated, sheer ignorance is a
negative  and  unm oral state. A  person w ho holds som e heretical tenet because  
of com plete  lack  of opportunity  to  know  the  truth  (inculpable  ignorance), is in  no  
w ise guilty of sin in conscience. Ignorance w hich is due to neglect of oppor
tunities to learn the truth (culpable ignorance), is sinful in proportion to the  
gravity of that neglect. O n this basis there is the fam iliar distinction betw een  
grave culpable ignorance sim p lic iter , crass and supine ignorance, and affected 

: I ignorance. A ll of these  are seriously  sinful ; but as long  as the  sinner is actually
J ignorant that he is denying or doubting  a revealed truth, the sin is technically

j not a sin of heresy. This neglect is directly  opposed, not to  the virtue of faith,
! but to  the  precept to  learn  religious truth and  to  order life in  proper relation to
! G od  and  the  divinely  established  econom y  of salvation.61 It m ust be  added  how 

ever that the so-called affected ignorance is som etim es a m ere affectation of 
ignorance; in other w ords, the sinner is definitely  conscious that he is resisting  

j j doctrinal authority, and  is deliberately determ ined  not to  give  assent, no  m atter
i I w hat be the  teaching  of that authority. In  this case there is really  a deliberate
i i and pertinacious rejection of the very principle of faith, and a form al sin of
j I heresy.62

j  The negative considerations, under the headings of tem ptations and ignor-
| ance  and  neg lect in  regard to faith, m ake clear the positive im plication of the

term  pertinaciter . There m ust be a series of intellectual acts under the direc- 
1 tion  and  control of the  w ill. The  intellect  m ust form ulate  an  erroneous judgm ent

P of denial or doubt, m ust then  com e to  som e realization  of the opposed  doctrinal
authority, m ust revert to difficulties and objections, and, under com m and of 

i the w ill, m ust obstinately  hold to  the  error by  persistently  considering the evi-
j dence supporting the objections, and by refusing to attend to the extrinsic
j evidence  of the doctrinal authority. Etym ologically considered, the  w ord  perti-
i nacious m eans ho ld ing  firm ly . H eresy consists precisely in holding firm ly to

error w hich is in som e w ay  know n  to  be error, for reasons w hich m ay  be true in  
Î them selves, but w hich  do  not justify  the  assent given  to  the  error. W ithout this
; quality of pertinacity, there m ay be m aterial sins of heresy,— erroneous acts
j of  judgm ent w hich  de  fac to  are  opposed  to  revealed truth. W ith  this quality, such

acts are form ally sinful, and constitute the subjective elem ent in the delict of 
heresy, and are the subjective reason for the serious penalties inflicted by  

the Church.

"Sole, D e D elic tis , p. 223; Chelodi, Jus P oena le , n. 57; Ballerini-Palm ieri, O pus T heo l. 
M ora l., II, n. 90.

62 Lehm kuhl, T heo l. M oral., I, n. 301.
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TH E D ELICT O F H ERESY

H eresy has thus far been  studied  as a sin. This study  properly concerns the  

m oralist, since the sin of heresy, as such, is confined to the conscience of the  

sinner. If there is nothing m ore than the erroneous judgm ent and the sinful 

w ill w hich have been described thus far, the Church w ill deal w ith the m atter 

in the court of the internal forum , as part of the regular adm inistration of the  

Sacram ent of Penance. It is only  w hen the  sin  of heresy  is externalized  that the  

individual is guilty  of a delict,1 and  subject to  judgm ent in  the external forum  

of the  Church, and  punishable by  the  penalties contained  in  the  penal legislation  

of the  Fifth  Book  of the  Code  of Canon  Law .

1 The w ord “delict” is used hereinafter, instead of such w ords as crim e or offense. The  
Code  no  longer distinguishes crim en  from  delictum  (Cf. Lega, D e  Jud ic iis , III, nn. 15, 37, and  
W eraz, Jus  D ecreta lium , V I, n. 17, note 38, for the old distinction.) Since the Code uses the  
w ord  delic tum  fo r  even  the  gravest offenses, w e  m ay  w ell adopt its  English  derivative, and  thus  
avoid the  connotation  of civil law s and  civil penalties w hich m ight be involved in  the use of 
the  w ord “crim e” .

’ Canon 2195, § 1.

’ “Cogitationis poenam  nem o  patitur” ,— c. 14, D . I, de  poen iten tia .

4 W ernz, l.c ., V I, n. 3; n. 153; N oldin, D e C ensuris , n. 19.

The  first canon  of this  fifth  book  defines  a  delict as:

“Externa et m orali  ter im putabilis legis violatio cui addita sit sanctio  

canonica saltem  indeterm inata.”1 2 *

That heresy  in  general is a  violation of law s to  w hich  have  been  added canonical 

punishm ents, is too patent to need proof. But it m ay be advisable to noté  

that these punishm ents  are  incurred  only  by  an  external and  m orally im putable  

act, and to indicate how  these lim itations affect the status of those w ho have 

com m itted sins of heresy.

The principle w as established from  early tim es that canonical punishm ents 

cannot be  incurred  by  subjective sins.’ There  m ust be  som e external act, w hose 

m alice derives from  the subjective sin, but w hose effect is a disturbance of the  

life of the Church as a social body.4 It is for the regulation and  protection of 

this social life that the punitive features of Canon Law  have been established. 

H ence, if an individual should com m it a sin of heresy, but carefully restrict 

his act to thoughts, and in no w ise m anifest externally w hat he w as thinking, 

he w ould be guilty of serious sin, but not of the delict of heresy. Such a state 

could  never be  know n except upon  his ow n confession. But if he confesses this

33
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sin w ith the sole purpose of obtaining forgiveness, this forgiveness w ill be ac

corded  according  to  the  principles guiding  the  adm inistration of the  Sacram ent  of 

Penance, and w ithout any application of the penal laws w hich are now  to be  

studied.5 .

The  second  essential characteristic of a  delict is that it be m orally im putable. 

The external act m ust be (or at least m ust seem  to  be), the  expression  of a  m ind  

that is aw are of, and  a w ill that is freely com m itted to, a sinful act. The pre

servation of order, and the elim ination of quibbling excuses, m ake necessary  

the provision that w here the external delinquent act has been com m itted, the  

existence  of sin  be  presum ed.· In  exceptional  cases this juridical presum ption  of 

sin m ight lead to the im position of penalties upon  a person w ho in conscience 

w as free from  sin; how ever, such cases are rare, and  in spite of them , the pre

sum ption is reasonable  and  necessary.

W e therefore deal hereafter  w ith  heresy  as an  externalized, m orally  im putable 

violation of the Church ’s law . A nd our first question concerns the m ode of 

com m itting this delict. The first and obvious answ er to this question is that 

the delict of heresy is com m itted  m ost com m only  by w ords, w ritten  or spoken. 

This is the ordinary w ay of externalizing thought. A  person w ho ponders a  

question of faith and arrives at a decision, w ill regularly express his decision  

in speech or w riting; and if the decision be a pertinacious assent to error, he  

is guilty  of the sin of heresy as soon as he  m akes a  definite act of perverse w ill, 

and of the delict of heresy as soon as he com pletely expresses his erroneous 

judgm ent. The Code does punish certain delicts even if they are not carried  

through com pletely  in  actuality; thus attem pted  suicide is penalized by  canon  

2350, §2.' But the general principle is that only com pleted delicts incur penal

ties, and this applies to the delict of heresy.7 H ence a person w ho intended to  

w rite a heretical doctrine w hich he had conceived, but only w ent so far as to

5 Blat, C om m en tarium , III, pars IV , p. 242. V erm eersch-Creuzen, E pitom e, II, n. 660  inserts 
the w ord “ externe"  in  the  definition  of a  heretic.

* Canon 2242, §1. This presum ption m ay be disproved by dem onstrating the existence of 
som e  one or m ore of the  excuses  recognized  in  canons 2201-2206.

N ote also that m oral theologians distinguish betw een the sin  of external denial of the  faith  
(w hich presupposes that the sinner continues to believe interiorly), and the sin of heresy, in  
w hich faith is rejected both externally and internally. The form er is a sin against the com 
m andm ent to  profess the faith  ; the later is a sin  against the  com m andm ent to  assent inter
iorly. But the  canonist properly  presum es a sin of heresy  as the  cause  of external w ords and  
acts contrary to  faith, until the presum ption is show n to be w rong by  contrary facts. H ence 
the  sam e canonical punishm ents have alw ays been im posed upon both types of sinners.

’ Cf. Canons 2228 and 2242, §1. O n this basis, apart from  considerations of subjective in
advertence, there is no delict of heresy  in  the ejaculations listed by N oldin, D e  P raecen tis , n. 
203,3. These w ords m ay  suggest, but do  not state  heretical error. A gain, a  person  w ho  states 
heretical propositions as a part of a consultation in w hich he is seeking to learn the truth, is 
unquestionably  guiltless of the  delict of heresy, since the  context proves that the propositions 
w ere  not advanced  as  definitive  judgm ents, but alm ost as  questions; cf. Cappello, D e C ensuris, 
n. 64.
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pen a few  innocent w ords of introduction, w ould  not thereby incur the penal

ties of heresy, although guilty of the sin.

W ords are the ordinary, but not the only m eans of com m unication. Com 

plete extem alization of thought m ay exist in signs, acts or om issions. H ence  

Pighi rightly  states  that if a  person  disbelieves  in  the  Real Presence, and, in  token  

of this disbelief, deliberately om its to rem ove his hat in a Catholic Church, he  

has com pletely  expressed his  heretical tenet, and has incurred  censure.*  N oldin  

cites the case of those w ho seek to divine the secrets of the present, past or 

future, w hich are know n to G od alone, by appeal to spiritistic activities; if 

these consultations are m ade by a person w ho is at least im plicitly  aw are that 

they have been condem ned by the Church as both superstitious and heretical, 

then the consultation expresses heretical belief, is a delict, and entails cen

sure.’ In these cases the subjective m alice w ould give specific character to  

these acts; but since the special significance of the  act w ould  not be clear, the  

delict of heresy  w ould  rem ain occult. A  judgm ent that everyone w ho consults 

spiritistic  m edia, or  w ho w ears his hat in a Catholic Church, is guilty  of heresy  

and excom m unicated, w ould be unfair and w ithout justification.1’

• C ensurae  L a tae  Sen ten tiae , π. 52, 2.

•  D e C ensuris, η. 58, a; cf. Sole D e D elic tis , p. 223; A ugustine, C om m en tary , V III, p. 277; 
also S.C .S.Off, July  28, 1847,— C ollec t, η. 1018; S.C .S.Off, A ug. 4, 1856,— C ollec t, η. 1128.

10 Thus, in  the D ecretals, the  current heresy  of the  day  w as detected by  the  heretics refus
ing  to  take  oaths, or to  adm it their sanctity; by  lay  preaching; etc. The  sam e acts and  tenets 
today  w ould  not necessarily im ply  a  heretical m ind; cf. c.12, X , de  haere tic is , V , 7.

11 Cf. canon 2319. etc.

»  Canon  2200, §2.

The  delict of heresy, then, can  have m any form s. A ll of them  w ill be serious, 

since in  regard  to  faith  there  can  be  no  partita s  m ateriae . To  deny  or  doubt G od ’s 

O m niscience and  V eracity is essentially  the sam e, w hether it be in one m atter 

or another, in form  of w ords or acts or om issions. W hen how ever a judge is 

determ ining w hether or no a delict has been com m itted, he w ill properly look 

either for confession by the delinquent, or else som e act w hich clearly and  

definitely  expresses  a  heretical m ind. To  this end the  Code  itself brands certain  

acts as causing only the suspicion of heresy, because they m ay be com m itted 

by those w ho preserve the faith, although m ore com m only they indicate som e 

heretical tenet.11

The  very  com m ission of any  act w hich signifies heresy, e.g., the statem ent of 

som e doctrine  contrary  or contradictory  to  a  revealed and  defined  dogm a, gives 

sufficient ground for juridical presum ption of heretical depravity.12 There m ay  

how ever be  circum stances w hich excuse the  person  either from  all responsibility, 

or else from  grave responsibility. These excusing circum stances have to be  

proved in the external forum , and the burden of proof is on the person w hose 

action  has given  rise  to  the  im putation  of heresy. In  the  absence of such proof, 

all such excuses are presum ed  not to exist. W hen satisfactory proof is offered, 
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the juridical presum ption w ill yield to fact, and the person w ill be pronounced  

innocent of heresy, and  not liable  to  censure.

A m ong  the cases in w hich it is clear that no delict of heresy  has been com 

m itted, are  the  follow ing. First, w hen a  Catholic (or other baptized person) has 

consulted a priest or other w ell-inform ed person in order to  ascertain religious 

truth, he  w ill frequently express his ow n  tentative  views  and  difficulties in  w ords 

w hich  are per se heretical. The circum stances m ake clear, how ever, that there  

is no pertinacity or definite judgm ent behind  these w ords, and  hence no delict 

of heresy. A gain, Catholic teacher?  and  w riters w ill often state heretical view s, 

in  order that they  m ay  refute them . Statem ents of this sort do  not express per

sonal judgm ents, and  hence  do  not constitute  a  delict of heresy. Finally, Catho

lics treating of dogm atic subjects frequently forestall objection to their w ords 

and  ideas by  inserting a prelim inary  notice that they  subm it in  advance  to any  

authoritative correction w hich m ay be found necessary. In the event of som e 

heretical tenet being discovered, the author w ill be called upon to correct his 

statem ents. If he does so, and thereby proves the sincerity of his previous 

subm ission  to  correction, there is clear evidence that he  has never pertinaciously  

held to error, and  hence  he w ill not be accounted subject to  censure or punish

m ent.1’

Som ewhat m ore com plicated is the case of a Catholic w ho denies his faith  

exteriority in face of public or private persecution, but inferiority retains com 

pletely his faith in  w hat he denies. H is w ords or acts are realty lies, of a par

ticularly scandalous nature, and a violation of the com m andm ent of external 

profession  of the faith. There is no  question  as to  the seriousness of the sin he  

com m its; but it is likew ise clear that it is not a sin of heresy, since inferiority  

he retains and  actually  renew s his faith  in  the dogm atic truth  he exteriority  de

nies. M oralists therefore teach that he has not com m itted a sin of heresy, and  

therefore  is not bound, in  the internal forum , by  the  censures w hich the Church  

attaches to  heresy.14 Canonists adm it this teaching in theory, but are careful 

to  add  that in  the  external forum  he  has professed  heresy (or apostasy), and  has 

therefore m ade him self H able to the punishm ents inflicted on those guilty of 

these delicts.15 In actual practice, the m ain distinction betw een form al here

tics and those w ho deny  their faith under pressure, w ould seem  to be that the  

latter w ill be m ore anxious to regain com m union w ith the Church, and m ore 

ready  to  w ithdraw  contum acy, and  hence to  seek  and  obtain absolution  in  both  

the  internal and  external fora.

1J Chelodt, Jus  P oena le , n. 57; Cappello, D e C ensuris , n. 64.

14 G ary, C om p. T heo l. M ora l., n. 210, q. 3; D onovan, C om p. T heo l. M oral., I tract V , n. 38, 
1; St. A lphonsus, T heo l. M ora l., 1. II, tract. I, n. 19, 1.

15 Chelodi, Jus  P oena le , n. 57. Cf. Benedict X IV, Constitution  In ter  O m nigenas, Feb. 2,1744, 
— F on tes C od ic is J . C ., n. 339, in  w hich he treats of the  duties of Catholics in face of Turkish  
persecution. H e insists that they m ust profess their faith, and condem ns various form s of 
external denial; but he  treats the  offenders rather as sinners than  as form al apostates.
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In  addition  to  the  cases  just cited, others  m ay  arise  in  w hich  the  delinquent  m ay  

claim  the benefit of the excusing causes recognized by general law . These are 

fam iliar, and are here only briefly indicated. A ny act due to physical force  

w hich com pletely overm asters the person, is obviously not a delict for w hich  

the constrained person is responsible. Thus a Catholic constrained against 

his w ill to  sign a  declaration  of heresy, or to  tram ple  upon  a  cross in sign of de

testation of Christianity,16 w ould  not be personally  responsible for his act, and  

hence  w ould  not incur the  penalties for heresy.” So  too, any involuntary  cause 

w hich destroys the person ’s ability to  reason, renders any  w ords or acts during  

this period non-im putable.18 W ords or acts com m itted during sleep or w hile 

the person  is only  partly  aw ake, are  clearly  not im putable actions. Finally, the  

Church has declared by express legislation that she w ill not apply to m inors 

under  the  age  of  puberty  any  penalization  w hich  is  incurred  ip so  fac to . H ence  such  

m inors do  not incur the excom m unication attached to  heresy; and  this applies 

even if the said m inor has attained the use of reason  and  has actually  sinned in  

conscience.19

In  other cases, circum stances m ay  be  alleged  w hich  do  not exclude, but w hich  

do dim inish responsibility. A cts of heresy and apostasy have often been oc

casioned  by  fear and  violence. The Catholic finds that continued  external pro

fession of his faith  exposes him  (or those dear to  him ), to  dangers  involving life, 

health, reputation, property  and  status. These threatened  dangers m ay  be due  

to persecution by non-Christian or heretical public authorities, or to bigoted  

individuals w ho have pow er to injure the Catholic. W hile the Church honors 

a  long  list of m artyrs and  confessors w ho  braved  the  w orst of w orldly  evils, it is 

likew ise true that a  certain  percentage of Catholics have  been and  w ill be guilty  

of apostasy  or heresy  to  avert harm  from  them selves.

O bviously the  delict under these circum stances has not the full m alice w hich  

w ould  be present w ere the delinquent not oppressed by  vis et m etus. M oralists 

universally  teach that sins com m itted  under stress of grave fear are voluntary

>» Cf. S.C .S.Off., 1863,— C ollec t, n. 1235.

”  Canon  2205, §1.

16 Canons 2201, 2206. For a detailed exam ination of im putability  in cases of physical and  
psychical derangem ent, see Roberti, D e  D elic tis et P oen is , nn. 83-121.

19 Canons 2204, 2230. V erm eersch, M ora l. T heo l. II, n. 50, seem s to  suggest that, by  virtue  
of canon 2230, baptized non-Catholic children m ay be adm itted to active participation in  
Catholic divine  services, in  as m uch as ‘‘They  are not considered, fo rm a liter , as non-Catholics 
before they attain the age of fourteen.” The canon certainly indicates that they are not 
form ally  excom m unicated, and  hence  are not excluded  directly  by  canon  2259. H ow ever, they  
derive from  their parents a  non-Catholic  status w hich clearly  renders such  active participation  
im proper. The decisions of the H oly O ffice m ake no distinction of age in banning heretical 
children: cf. June  22,1859,— C ollec t, n. 1176; N ov.20,1850,— C ollec t, n. 1053. Participation in  
singing is reprobated, M ay 1, 1889,— C ollec t, n. 1703; or at m ost tolerated for schism atics  
w here it cannot w ell be avoided, Jan. 24,1906,— C ollec t, n. 2227. Such  children are not to be  
altarboys at any  function, N ov. 20, 1850, C ollec t, n. 1053, ad  2;  July  7,1864,— C ollec t, n. 1257, 
ad  2 . Cf. also S.C .S.Off, litt.fad  Ep. H arlem en.) A pril 6, 1859,— F on tes C od ic is J .C ., n. 950. 
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sim p lic iter , but involuntary per accidens.w The delinquent m ay seek to be ex

cused, claim ing that his act is sim ilar to that of a Catholic w ho abstains from  

attending Sunday M ass through fear of threatened sickness, or to that of a  

Catholic w ho attacks the validity of a m arriage into w hich he entered under 

threats and duress. It is  true that the cases cited are recognized instances in  

w hich fear and violence are sufficient to release the Catholic from responsi

bility.20 21 But the  parallel w ith  the  heretic ’s delict is not to  be adm itted. A ttend 

ance at M ass is required by an ecclesiastical law , w hich does not oblige sub  

tan to  incom m odo . M arriage contracts are of a  privileged character, and  w ill be  

voided  w hen either party has been deprived of full liberty. But external pro

fession of apostasy  or heresy is covered by  the w ell know n  m oral and  canonical 

principle  stated  in  canon  2205, §3  :

20 C f. G ury-Ballerini, C om p. T heo l. M ora l., 1,19-20; N oldin, D e  P rincip iis , n. 54-58; etc.

21 N oldin, D e  P raecep tis , n. 257, e; D e  Sacram en tis , n. 616.

22 Lehm kuhl, T heo l. M ora l, I, n. 25, 1. N ote that m oralists, under proper restrictions, allow  
the Catholic to  keep his faith hidden, not by  denying  it, but by  avoiding a public profession  
of it; cf. N oldin, D e P raecep tis , n. 21 sq; L ehm kuh l, T heo l. M oral, I, n. 292 sq. W here the  
Catholic  avoids the  sin  of denying  the  faith, he  can  urge  that his  act is not m orally  im putable, 

and  not subject to  censure; cf. canon 2205, § 4.

Si actus sit intrinsece m alus aut vergat in contem ptum fidei vel 
ecclesiasticae auctoritatis vel in anim arum  dam num , causae de quibus 

in §2 [m etus gravis, etiam  relative tantum , necessitas, irnm o et grave  

incom m odum ] delicti im putabilitatem  m inuunt quidem  sed non  aufer
unt.

The individual subjected  to  fear or violence as described above, has always the  

choice of braving the dangers threatened, or of avoiding them  by a forbidden  

act. H is choice (except in the rare case in w hich fear totally overthrow s his 

reason) is a free and deliberate act, in  w hich he is consciously rejecting obedi

ence to  duty, and  choosing  the sin of violating  law . H e m ay  m ake this choice 

w ith som e repugnance, and w ish that he w ere not thus im pelled tow ard sin; 

but if he does choose the sin, it is by  a free and  voluntary  exercise of his ow n  

w ill. M oreover, in  choosing heresy  or apostasy, he  is choosing  som ething w hich  

is in contem pt of faith and  ecclesiastical authority: for he is rating som ething 

as a  higher guide than his faith— nam ely  his w ordly w ell-being. H e is likew ise 

prejudicing the w elfare of souls, for his apostasy or heresy is a  scandal (in the  

theological sense of the term ) to others,— a bad exam ple w hich m ay readily  

serve to m islead other Catholics or to  harden the persecutors in their sin. A ll 

this m akes plain w hy, despite their plea, the Church has alw ays held such  

delinquents responsible, and applied to their delicts the full penalization of 

heresy.22

A  second very com m on excuse for acts of heretical im port is that they w ere 

com m itted  in ignorance. In  this m atter, the fam iliar distinction of the various 



T he  D elic t o f H eresy 39

degrees  of im putability  finds ready application. There is som e ignorance, even  

in m atters of faith, w hich is inculpable. In our day as in Paul’s, "H ow  shall 

they  call on H im  in  W hom  they have not believed? O r how  shall they  believe 

H im  of W hom  they  have  not heard? A nd  how  shall they  hear w ithout a  preach 

er?” 28 N or should  this text be  restricted  in  its application  to  purely  pagan  locali

ties. Even  in our ow n  nom inally  Christian  country, there are  m any  w ho  belong  

to  som e non-Catholic sect or to  no  sect at all, and  there are  even  som e Catholics, 

w ho hold erroneous tenets w ith every evidence that they do so in entire good  

faith  and  honest acceptance  of  w hat seem s  to  them  to  be  truth.24

H ow ever often the truths of Catholic faith be stated, the fact rem ains that 

there is likew ise counterstatem ent of non-Catholic  errors; and  how ever authori

tative be the testim ony to the truths of revelation, there is likew ise a specious 

authority supporting the m odern tenets destructive of individual dogm as and  

of faith in general. O utside the faithful, m any have been so reared in anti

Catholic prejudice  that no  form ulation of w ords really reaches their m inds and  

im presses their intellects as possessed of any conclusive force or m oral value. 

O thers, even  Catholics, have  been  taught by  those  w ho  seem  to  have a  deserved  

prestige as educators and w riters, that all religion is a m yth, w ith no value 

as historic truth, but only som e poetic or inspirational charm . Such teachings 

erect psychological barriers to  the entrance of truth, for w hich the person  him 

self seem s little responsible, and  for w hich education and  environm ent m ust be  

blam ed. In such cases, since the person has not received a presentation of 

religious truth  w hich is adequate  fo r  h im , it seem s entirely proper to  hold that 

any erroneous doctrines w hich he m ight hold  or utter w ould  derive from  incul

pable  ignorance. H e w ill indeed  be  presum ed, under canon  2200, §2, to  be  juridi

cally  responsible  in  the  external forum . But in  the  internal forum  of conscience, 

a confessor could w ith assurance find him guiltless of sin. M oreover, an in

dividual m ight conceivably w ish to assert this claim of inculpable ignorance  

in  the external forum .25 If he  could  offer sufficient proof of his claim , the judge 

w ould find him  guiltless there too. It m ay even be stated, on  the authority of 

priests w ho  have dealt w ith non-Catholic consciences, that this absence of per

sonal guilt is not so m uch the exception as the rule: and that the censures of 

canon 2314 apply to the ordinary non-Catholic only by  juridical presum ption,

«Rom . X ,14.

«  Cf. C ath . E ncycl., "H eresy” , V II, p. 256; “a  m an  born  and  nurtured  in  heretical surround- 
Ï ings m ay  live  and  die  w ithout having a. doubt as to  the  truth  of his creed .... It is not for
t m en, but for H im  W ho  searcheth  the  reins and  the  heart to  sit in  judgm ent on  the  guilt w hich
’ attaches to  an heretical conscience.” The recognition of the possibility of this good faith  is
j seen in concessions by m oralists in regard to internal forum  judgm ents: cf. St. A lphonsus,
j T heo l. M ora l., II, tract. I, n. 19, 5.

j «  Since the person w ould, ex  hypo lh esi, not be contum acious, it w ould be easier to  subm it
■; to  absolution  than  to  seek  to  prove  that absolution  w as not needed; and  the  absolution  in  the
; external forum  is justified  by  canon  2200, § 2.
j <  ■

r  
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and not by actual guilt.28 Certainly m any non-Catholics, at the tim e of their 

conversion, state that they had abandoned their errors prom ptly w hen they  

attained  the grace of faith, and  there is no  reason  for holding this intrinsically  

im possible.

29 Cf. A ugustine, E p . ad T itum , M igne, P .L . X XV I, 598: “Q ui sententiam  suam , quam vis 
falsam  atque  perversam , nulla pertinaci anim ositate defendunt, praesertim  quam  non  audacia  
suae praesum ptionis pepererunt sed a seductis atque in  errorem  lapsis parentibus acceperunt, 
quaerunt autem cauta sollicitudine veritatem , corrigi parati cum invenerint, nequaquam  
inter haereticos  deputandi." In  this sam e sense, see  c. 26-31, X X IV, q: 3.

27 For the  general discussion  of degrees of culpability, see W ernz, Jus  D ecreta lium , V I. n. 21; 
Lega, D e  D elic tis , p. 63; Roberti, D e D elic tis , n. 76, b; Lehm kuhl, T heo l. M ora l., I, n. 18.

2S  W ernz, o .c ., V I, n. 159, not. 72; Sole, D e  D elic tis , n. 115.

29 C om m en tarium  in  C onstitu tionem  "A posto licae  Sed is" , n. 31.

W hatever m ay be the general case, there certainly are cases, am ong both  

Catholics and non-Catholics, w hich differ from the above by being culpable 

in various degrees.21 The psychology  of their acts has already  been described. 

It rem ains to consider w hat effect the various degrees of guilt have upon the  

delict as external violation of penal law .

The general principles are set forth  in  canon  2229. In  the  first section  of this 

canon, it is stated  that affected  ignorance is not acceptable  as an  excuse for the  

delict, and seem s rather to  be an aggravation of guilt than an excuse from  re

sponsibility.28 The second  section  reads as follow s:

Si lex habeat verba: praesum pserit, ausus fuerit, sc ien ter, stud iose , 
tem erarie , consu lto egerit aliave sim ilia quae plenam  cognitionem  ac  

deliberationem exigunt, quaelibet im putabilitatis im m inutio sive ex  
parte intellectus sive ex parte voluntatis exim it a poenis latae sen
tentiae.

A t first reading, this principle w ould not seem  to apply to the law  governing  

heresy, since canon 2314 contains none of the w ords italicized in the text just 

quoted. H ow ever, as has been em phasized above, the definition of heresy  con

tains, as one  of its  essential elem ents, the  w ord "pertinaciter ," and  "pertinaciter"  

m eans in D ’A nnibale ’s phrase,29 "sc iens vo lens." The very essence of heresy is 

that it be a know ing, deliberate, presum ptuous rebellion against the authority  

of G od and the Church in the m atter of religious belief and  profession. H ence  

the  definition  of  heresy  includes  a  term  w hich  is one  of the “ a lia  sim ilia  quae  p le

nam  cogn ition em  ac  delibera tionem  exigun t.  ’  ’

A ll this has im m ediate application to cases w here the delict w as due to cul

pable  ignorance, w hether crass and  affected, or  culpable  sim p liciter. E x  hypo thesi, 

the delinquent is ignorant that he has doubted  or denied  a  revealed truth, and, 

as noted above, is responsible in conscience for neglect only. This m eans that 

his delict, w hile still serious, is less im putable than the delict of a conscious 

heretic. H ence, by  application  of the canon just cited, the delinquent escapes 
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the la tae sen ten tiae penalties decreed against heresy. It m ust be im m ediately  

noted, how ever, that this ignorance m ust be proved. By  virtue of canon 2200, 

§2, the fact that a delict has been com m itted establishes a presum ption that 

the delinquent w as fully responsible. A  m ere assertion of ignorance w ill not 

suffice. Lay persons w ill be able to prove this claim  m ore easily than clerics, 

non-Catholics  m ore  easily  than  Catholics.

H eretics, w ho can allege and prove none of the extenuating circum stances 

noted above, are subject to the legislation of canon 2314, §1, n. 1, w hich pro

vides an  ip so  fac to  excom m unication. This  basic  excom m unication is the  penalty  

incurred  by  all heretics, w hether or  no  they  are  guilty  of other  aggravating  delicts 

w hich are m entioned in the succeeding  num bers of the sam e canon and  section. 

It m ay therefore be called sim p le heresy , w ith the term  “sim ple” used in the  

sense of the Latin “ sim p lic iter .”

The second num ber of canon 2314, §1, deals w ith the punishm ents to be  

inflicted on a heretic w ho adheres to his heresy despite the punishm ent in

flicted  by  the first num ber of the canon, and  despite canonical w arnings issued  

to him  personally by a judicial Superior. O bsordescen tia in  pecca to  novum  de

lictum  constitu it.^ This  perseverance  in  heresy  involves  at least virtual repetition 

of the original delict, w ith ever greater contum acy and pertinacity, and hence 

greater guilt. This properly leads to the im position of juridical infam y, to  

privation of any benefice, dignity, office or other charge the heretic m ay have  

held, and  finally  (in  the  case of clerics and  after a  second  w arning) to  deposition.

The  third  num ber of canon  2314, §1, concerns those heretics w ho  add  to  their 

original delict by  joining or publicly  adhering to  a  non-Catholic sect. Thereby  

the delinquent accepts the status of one w ho not m erely rebels against doc

trinal authority, but likew ise co-operates and  participates in  organized  religious 

teaching  and  w orship  other than  that established  by  Christ, and  at the  sam e  tim e 

gives even greater scandal than w ould be given by the delict of heresy alone. 

Properly, this aggravated delict is punished m ore severely than sim ple heresy. 

Juridical infam y  is autom atically incurred. Clerics, by  virtue of canon 188, §4, 

are  declared to  have autom atically resigned their benefices or other offices; and*  

after canonical w arning, are  liable to  degradation.

These penalties w ill be studied in detail in the follow ing pages. In this con

nection, a further distinction m ust be m ade w hich w ill constatly recur,— be

tw een the sentenced  and  the  unsentenced heretic. The  latter is a  heretic w ho  is 

bound by the ip so  fac to  excom m unication attached to the delict of heresy, but 

w ho  has  not been  personally  dealt w ith by  the  judicial authorities  of the  Church; 

he has been excom m unicated  by the law  itself, but has not been sentenced by  

ecclesiastical officials. The form er is a heretic w hose delict has com e to the  

official notice of the Church, has been proved in judicial process, and has been

· ’  V enneersch— Creusen, E pitom e, III, n. 513. 
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m ade the basis of either a  condem natory  of declaratory sentence. A ll this w ill 

be discussed in follow ing chapters. It is here noted that the term  “sentenced  

heretic” w ill be  used  as a  translation  of the  phrase “post  sen ten tiam  declara toriam  

vel condem na toriam ," w hich  occurs frequently in  the  text of the  Code.

f

I

?



CH A PTER FO U R

PEN ALTIES EN TA ILED  BY H ERESY

The Church is a society com m issioned to teach the truths of doctrine and  

m orality w hich G od has revealed. A s a society, she m ust regulate her m em 

bers, and, particularly, judge and penalize any of her subjects w hose life and  

actions disturb the  w elfare of his fellow s.1 Since the dissem ination of revealed  

truth  is the  prim ary  activity  of the  Church, the  greatest possible offense against 

the Church as an organization is an action w hich adulterates this truth w ith  

error.

1 C.l, D . IV , states: “Pactae sunt autem  leges  ut earum  m etu coerceatur hum ana audacia, 
tutaque sit inter im probos innocentia, et in ipsis im probis form idato supplicio refrenetur 
nocendi facultas." A s to  the  general right to  inflict punishm ents, cf. canon  2214.

2 W em z, Jus  D ecreta lium , V I, n. 14, 2; Lega, D e  D elic tis , p. 25.

* Canon  2314, § 1, n. 1.

H ence it is that delicts of heresy and  apostasy are dealt w ith  m ost severely. 

The Church uses every effort to  dissuade her subjects from  sins against charity, 

justice, tem perance and all the other virtues. But, save in rare instances, she 

does not punish offenders against these virtues w ith penalties of the external 

forum , no  m atter  how  grave  be  the  sin. Rather, she  deals w ith  the  sinner through  

the  tribunal of  Penance, in  the  internal forum  of  conscience.1 2 * In  striking  contrast, 

delicts against faith  are visited  w ith  her heaviest punishm ents. The  heretic im 

m ediately incurs excom m unication, and is liable to further vindictive punish

m ents. The  reason  is  plain. H eresy  indicates  such  a  destruction of the  Christian  

character of the delinquent, and, being externalized, has such potentialities of 

hindering and preventing the teaching of revealed truth to others, that im 

m ediate and decisive action m ust be taken to prevent any spread of the  con

tagion of error.

A ll this m ay sound strange in an age of religious indifference, w hen even  

Catholics are apt to  give m ore attention  and  care to  m orals than  to  faith; but 

it is the logical and necessary  consequence of the possession of G od ’s revealed  

and final truth, and as such is justified  in the judgm ent of all save those·  w ho  

w ould deny the existence of such truth, or its im portance. It is as an applica

tion of these principles that the Church punishes the delict of heresy in its 

various form s. A nd, considering first the delict of sim ple heresy, the Church  

decrees:

“O m nes a  Christiana  fide apostatae et om nes et singuli haeretici aut 
schism atici incurrunt ispo facto excom m unicationem .” ’

43
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Excom m unication is never anything except a m edicinal penalty.4 It con

sists in the exclusion of a delinquent from  the com m union  of the  faithful, w ith  

definite consequences w hich are set forth in the provisions of law . Excom 

m unication is not im posed  for a  definite  period  of tim e, w hether of years, m onths 

or days; but sim ply  until the delinquent shall have  been brought to  repentance  

of his fault and to am endm ent of life. O nce this purpose has been obtained, 

and the delinquent proves the reality of his am endm ent by repairing any  

dam age or scandal his delict m ay have caused, the Church ’s judicial officer 

m ust im m ediately  absolve  him  from  the  excom m unication.5

4 V erm eersch-Creusen, E pitom e, III, n. 456, 1.

8 Canons 2241, § 1; 2242, § 3; 2248, § 2.

8 Canon  2257 .

A delinquent guilty of the sim ple delict of heresy (w ho therefore has not 

continued in rebellious disregard of canonical w arnings and punishm ents, nor 

joined any non-Catholic sect), incurs ecclesiastical excom m unication in its 

sim plest form . It w ill be  easier  to  exam ine the  im plications  of the  excom m unica

tion in the next chapter, by w ay of contrast w ith the status of the sentenced  

heretic. H ence the follow ing table m erely sum m arizes the canonical m eaning  

of this term :

I a. general exclusion from the com m union of the faithful; (canon
’ 2257);

[ b. status of a to lera tu s; (canon 2258)  ;

c. loss of right to assist at divine offices, save the preaching of the
; w ord  of G od; (canon  2259) ;

d. prohibition of the reception of the Sacram ents; (canon 2260);

é . prohibition of active m inistration of the Sacram ents and Sacra- 
m entals, save in special cases determ ined by law ; (canon 2261);

f. loss of participation in the indulgences, suffrages, and public pray 
ers of the Church; (canon  2262);

g. prohibition of legitim ate ecclesiastical acts; loss of right to be
f plaintiff in ecclesiastical courts; prohibition of fulfilm ent of

f ecclesiastical charges and offices, and of enjoym ent of privi-
i leges previously granted by the Church; (canon 2263);

h. prohibition of acts of jurisdiction; (canon 2264);

, i. prohibition of participating  in appointm ents to ecclesiastical office,
or of being appointed thereto, or of receiving O rders; (canon  
2265).

! This long list of prohibitions and exclusions is sum m ed up in the single term

! excom m unication, and all of these penalties are inflicted together upon every

excom m unicate, and continue together until the censure is rem oved by  abso

lution.®
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The application of these penalties w ill be exam ined in m ore detail in the  

chapters treating  of the canonical punishm ent of the sentenced heretic.7 Post

poning until then  all details, the fact m ay  now  be noted that the sim ple heretic  

w ill in m ost cases be able to take advantage of the legislation by w hich the  

Church  m itigates her punishm ents  in  the case of occult delicts.

7 Chapters Five and Six.

’ W em z, Jus  D ecreta lium , V I, n. 17; Sole, D e  D elic tis , nn. 9 & 10 Lega, D e D elic tis , p. 31, 
W em z's phrasing  had  been  adopted  in  the  Code.

» Canon 2197.

10 D 'A nnibale, Sum m a  T heo l. M ora l. I, n. 242, not. 49.

A n occult delict is defined as one w hich is not public; w hich has not been  

noised abroad, and took place in such circum stances that it w ill not be noised  

abroad.8 A n  act has been com m itted  sufficient in its nature and  in  the  circum 

stances to be a full violation of a canonical penal law , and hence is a delict; 

it could have been understood as a delict, had any observer been present, or, 

being present, had the observer adverted to the act; but it so happened that 

no observer did advert to the act, or at least no observer w as aw are of the  

identity  of the delinquent. O ccult delicts are distinguished  from  public delicts, 

w hich  are  know n  to  the  com m unity, or  to  a  sm all group w hich w ill alm ost inevi

tably  m ake  the  delict  know n  to  the  com m unity  ; and  from  notorious  delicts, w hich  

have been com m itted under such circum stances that they cannot be con

cealed by  any  artifice, nor excused by  any  subterfuge of law  (notoriety of fact), 

or else have been juridically proved by process of law and so entered upon  

official records (notoriety of law ).9

The application of these classifications to delicts of heresy is easily m ade. 

A ll sentenced  heretics are notorious at least w ith  notoriety  of law . Som e sim ple 

heretics and som e heretics w ho join a non-Catholic sect m ay be notorious in  

fact, but the rest, representing perhaps the ordinary case, w ill be only occult 

delinquents. Thus, a Catholic m ight say, deliberately and sinfully, that he  

did not believe in the Real Presence; and  yet his w ords m ight pass unnoticed, 

since this disbelief is com m on in our com m unity, and  the auditors w ould be in  

no  w ise surprised  at hearing  this doctrine expressed  and  hence prom ptly  forgot 

the utterance; or else the auditors w ere a sm all and select group w ho can be  

trusted not to m anifest the com m ission of the delict or in any w ay to bring it 

to the attention of the com m unity or to the Church ’s judicial inquisition.10 

Such a delict w ould be truly occult; and it m ay w ell be added that ordinary  

private individuals in our com m unities rarely can attain general notoriety by  

sins against faith. O ur urban civilization m akes for a social anonym ity, and  

m odem indifferentism  causes the public to be little interested in the vagaries 

of individual belief.

H ence the canons relating to occult delicts have a very com m on application  

to delicts of heresy. These law s are generously conceived, despite the first
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principle that m ust be insisted upon. This first principle is that all persons 

conscious of having com m itted a delict of heresy incur excom m unication ip so  

fac to ,n  and are bound in conscience to observe the various spiritual privations  

im plicit in  this penalty, even though no external com pulsion  is exerted against 

them .11 12 * In civil law , punishm ent is always inflicted by the coercive pow er of 

the state. If the state fails to  act, the citizen is not expected to  penalize him 

self. But in the Church ’s life, m uch can be and is left to  the  conscience of the  

individual, and the Church can and does require the individual to enforce j

11 Canon  2314, §1,1.

“Canon  2232.

“Canon  2228.

14 Canon  2232, § 1.

“  It is obvious, but perhaps needs explicit statem ent that the judicial Superior is not a  
parent or friend, nor a curate nor even a pastor; but only the Bishop or the H oly O ffice, or 
their delegated officials. Cf. cannons 1572, sq.

’·  D e  D elic tis , n. 126; cf. V erm eersch-Creusen, E pitom e, III, n. 426.

17  P ena l  L eg isla tion , p. 73.

laws against him self as a duty of conscience. She particularly provides that t

those w ho incur excom m unication by an occult delict shall consider them 

selves bound by this censure in both the internal and external forum s, and  

that they shall do this w ithout w aiting for judicial decisions or other com pul

sion by  ecclesiastical superiors. A s w as stated  above, delicts of heresy  are very  

apt to  be occult, and  hence peculiarly  subject to  this legal principle. It cannot 

be stated too strongly that despite the occult character of the delict, the ex- 1 

com m unication binds the delinquent from  the m om ent that his delict is com 

plete.12 I

The Church does, how ever, m ake certain generous concessions to the occult 

delinquent. In im m ediate connection w ith the general principle just quoted, 

the  Code goes on  to  say:14

A nte sententiam declaratoriam a poena observanda delinquens 
excusatur quoties eam  servare sine infam ia nequit, et in foro externo  

ab  eo  eiusdem  poenae  observantiam  exigere nem o  potest, nisi delictum  
sit notorium , firm o  praescripto  can. 2223, §4.

H ertce an  occult heretic  is perm itted  to  continue acting  in the  external forum  in  

such a w ay as to safeguard his reputation  as a faithful Catholic; and no one 

has the  right to  force him  to  observe the full scope of excom m unication  except 

the Superior w ho issues a judicial sentence.15 * 17 Sole explains this as an applica

tion  of the  natural law: N em o  tene tur  prodere  se ip sw n .u A yrinhac  prefers  rather 

the  principle that no  one  should  incur  punishm ent unless his guilt is certain,* 7— ά  

principle w hich here m eans that in public estim ation no one can be held cer

tainly guilty  unless the com m ission of the delict is judicially determ ined, or is 

entirely notorious in fact.
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This legislation goes far to  ease the condition of an occult heretic. W hether 

he be cleric or laym an, he  m ay  continue  to  do  anything  in  the  external religious 

order, the om ission of w hich w ould cause the com m unity to suspect that he  

w as guilty of serious crim e.18 * * * * Thus a  laym an w ho  had  alw ays sung  in  a  choir at 

H igh  M ass, or acted  as m aster of cerem onies, and  w ho  could  not suddenly  cease 

these active participations w ithout incurring obloquy, is free to continue, and  

does not thereby  violate the  provisions of the  law  of excom m unication. O n the  

other hand, he is bound  in conscience to  abstain from  religious acts w hich are  

not necessary  for the  preservation of his good  nam e, and  w hich are forbidden  to  

excom m unicates; thus if he w ere invited  to  join a  choir of w hich he had  never 

been a m em ber, he is bound to  refuse, since in any ordinary case this refusal 

w ill not incrim inate him . Clerics guilty of occult heresy m ay likew ise act in  

necessary  m atters as if they had  not been censured; and  since the cessation of 

religious activities w ould com m only occasion public disgrace, they w ill be free 

in  m ost cases to  continue their religious m inistrations. A s w ill be stated  below , 

the Code perm its publicly excom m unicated clerical delinquents to adm inister 

Sacram ents and  Sacram entals, at the  request of the faithful.” This perm ission  

applies a  fo rtio ri to  the occult clerical heretic, w hose status is entirely unknown  

to  the  faithful.

18  This legislation concerns only the prohibition deriving from  the censure. D espite this  
perm ission, the delinquent m ay still be bound to  abstain from  religious acts by the  fact that 
he  is  in  the  state  of m ortal sin, w here such  acts w ould be  sacrileges.

”  Canon 2261, § 2, up  to  the  m om ent w hen a  judicial sentence is im posed.

»  Canon  2200.

81 Canon  2218, § 1.

”  Canon  2218, §2.

A  com plication m ay here be noted, w hich m ay arise in connection w ith oc

cult heresy, w hich, from  the nature of the case, cannot arise in cases of sen

tenced heretics. M any occult heretics w ill adm it that they are guilty of sin, 

but profess ignorance that the Church had attached penalties to their delict. 

W e have already discussed ignorance that their act w as heretical. This is an  

entirely different claim ; they adm it the heresy, and urge only that they w ere  

not aw are that they  w ould be excom m unicated  for their external act.

A s regards this claim , the sam e general principle holds as in any  case of ig

norance: the  violation of a  prom ulgated law  gives rise to  juridical presum ption  

that the law  w as know n and deliberately  flouted.” In civil law  the ignorance 

that penalties w ould  be assessed for a given act is never accepted as an  excuse. 

The Church is m ore anxious to  fit the penalty to  the delict, and w eighs all the  

circum stances affecting the m oral guilt.’1 She does how ever, require that these 

extenuating circum stances be not m erely alleged, but proved in the external 

forum .” H ence  the  occult delinquent ’s  claim  that he  w as  ignorant of the  penalty  

m ust be supported by dem onstrable facts. M oreover, canon 2202, §2, deter-



J

ί 48  T he  D elic t o f  H eresy

m ines the w eight such an extenuating circum stance w ill have by stating that 

m ere ignorance of the penalty  does not rem ove all im putability from  the delict, 

but only  dim inishes  it.23

23 W em z (Jus  D ecreta lium  V I, n. 21) held that the  penalty  w as inflicted  on  the  sin, and  that 
ignorance of the  penalty w as an  im m aterial circum stance. This view  w as in  singular contrast 
to  even  pre-Code teaching (Cappello, D e C ensuris  n. 77), and in  any  case is overruled by  the  
Code.

24 This reservation of absolution for sins is som etim es the  only  idea w hich lay  persons have, 
and  their understanding of the term s "excom m unication” , “censure” , etc.

I ΐ W ith  these principles in m ind, the general facts concerning certain classes of

i delinquents m ay be noted. First, if the delinquent m aking this claim be a

II cleric, his plea for m itigation  m ust be dism issed, either as untrue, or else as

! indicating  ignorance w hich  is affected, or  at least crass and  supine. H is  ecclesias-

I' tical training  in the sem inary, w ith its m oral and dogm atic theology, its eccle-

1 siastical history, not to  m ention its  canon  law , all insure that the  Church ’s atti-

! | tude tow ard heresy w as im parted to him . Thereafter his professional associa-

1 J tions and  his contacts w ith Church affairs offer further guarantee that he had

> ] i am ple  opportunity  to  know  about heresy. H ence his present ignorance is unreal  ;

or, if it be real, it can be explained only as deliberately fostered— affected  

ignorance,— or else as the result of a com plete failure to  do  even  a  m inim um  

of w ork  in  regard  to  fundam ental ecclesiastical theory and practice,— crass and  

i supine ignorance. U nder canon 2229, §1, and §3, n. 1, affected ignorance

u w ould not excuse from  the penalty of excom m unication; but crass and supine

ignorance, if it really existed, w ould excuse.

11 If the occult heretic w as an ordinary  A m erican lay  person, the claim  w ould

,i have m ore w eight. The ordinary lay Catholic has had in childhood a  certain

am ount of religious training, chiefly in term s of the catechism  and the routine  

• i of ordinary  life. Thereafter he  hears serm ons and  instructions, and  occasionally

1 reads som ething of Catholic books and papers. In addition he observes the

practical life of the Church in his parish and diocese, and to som e extent in  

the w orld  at large. From  all this he derives w hatever know ledge he m ay have 

of  the  Church  and  her  legislation.

It m ay safely be stated that this training w ill scarcely  inform  the ordinary  

Catholic of penal legislation in general, and of the penalization of heresy in  

particular. H e w ould  rather be  apt to  think  of  heresy  as a  sin, an  offense  against 

the virtue of faith, than as a delict against the Church as a society. H e m ight 

w ell advert, before or during the com m ission of the act of heresy, to the fact 

that this is a serious sin, and that it w ould  m erit severity  w hen confessed. H e 

i m ight even think  that it w as the sort of sin for w hich  a  penitent w ould  be tem 

porarily refused  absolution, and told to return after a period of w aiting 24 . A ll 

this is quite com patible w ith ignorance that heresy  is judged and  punished by  

the Church in the external forum . M oreover, if he did know  the term  excom -
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m unication, and did further know  that it w as applied to heretics in the past, 

there is still room  for non-advertence to the im position of the penalty in the  

present. There are m any  w ho think that all Church law  regarding heresy is as 

obsolete and ineffective as the m edieval courts of the Inquisition.

U nder these circum stances, and subject to exceptions for laym en w hose 

religious training and opportunities for know ledge w ere m ore extensive, the  

judge w ho passes upon the claim  of ignorance of penalty m ay  justly find that 

the ignorance w as real, and  that culpability for this ignorance  w as non-existent, 

or very sm all. This does not m ean that the delict of heresy is to be entirely  

condoned, since, by canon 2202, §2, the im putability of the delict is m erely  

dim inished; but it does m ean that the judge m ust find that the m edicinal 

penalty  of excom m unication w as not incurred 25 by the action of the delinquent 

w hile he w as thus ignorant; and if he is now  repentant, there is need only of 

punishing him  w ith som e exem plary penalty. If how ever the delinquent is still 

contum acious, he is now  com bining contum acity w ith com plete know ledge of 

both delict and penalty, and incurs the full excom m unication by his present 

acts and w ords reaffirm ing his heresy. O n this basis, if no  other, all sentenced 

heretics are excluded  from  entering this claim  against their censure.

25 Canon 2229, § 3, n. 1.

36  The reservation of canon 2314, § 2, is ra tione censursae, and does not exist w here the  
censure does not obtain; cf. canons 894 and  2246, §3.

27 Canon 2251.

26 Canon  2200, § 2.

There is one practical application of this theory of the dim inished im put

ability of lay  occult heretics. A  confessor w ho verified this ignorance in a case 

presented by a penitent in the confessional, can judge that the penitent has 

not incurred excom m unication by his sin, and that therefore the sin itself is 

not reserved. H e m ay therefore absolve from  the sin by his ordinary pow ers, 

and w ithout seeking special faculties from  the Bishop.26 This absolution ap

plies only  to  the internal forum .27 If the  delict afterw ard becom es know n  and  is 

m ade the basis of a declaratory sentence, this absolution  of the internal forum  

cannot be  urged  in  the  external forum . U nless the  delinquent  satisfies the judge 

of the external forum  of his ignorance, he is held responsible for the delict he  

com m itted. O n the basis of this possibility of incurring censure in the external 

forum , it m ay  be w ell for the  penitent to  seek  external absolution  as w ell as that 

received in the forum  of conscience. W here the delict is now  occult and in all 

probability w ill rem ain so, this recourse to  external judgm ent w ill not be neces

sary.

A  third  group  is  com posed  of those  baptized  and  educated  outside  the  Church. 

These individuals m ust be presum ed responsible both for the acts of sim ple 

heresy  w hich they com m it, and  likew ise for their m em bership in  a non-Catholic 

sect.28 It has been already noted that m any of them  m ay honestly enter the  
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plea that they w ere in inculpable ignorance that they w ere sinning against 

divine  and  ecclesiastical revelation. They  m ay  w ith  even  m ore  probability  plead  

ignorance that they w ere subject to canonical penalties. W hat is unkow n to  

m ost Catholics w ill a  fo rtio ri be unknow n to  non-Catholics.

O rdinarily, how ever, this plea w ill not be urged in the external forum . The  

Church  generally  com es  to  a  discussion  of their status  only  w hen  such  individuals 

are converted and seek entrance into the Catholic com m union. The converts 

w ill quite universally  adjure their errors, and  accept absolution  from  censure  in  

the external forum , all w ithout raising the question of their juridical responsi

bility for previous m aterial acts of assent to false doctrine and violation of 

Catholic ecclesiatical  law .

* * *** * ***

The discussion thus far has been confined to the sim ple heretic, and to the  

basic excom m unication w hich is incurred by the com m ission of this delict. 

Canon 2314 im poses penalties upon tw o further offenses w hich are aggravated 

form s of the delict of heresy. O bdurate heresy,— cases in  w hich the delinquent 

perseveres in  his erroneous tenets despite  official correction  by  judicial superiors, 

— receives a  very  severe  punishm ent w hich w ill be exam ined  in detail in  the  fol

low ing  tw o  chapters. The essential note  of this aggravated delict is the  fact that 

the  heretic  continues obstinately  to  hold  to  his error  despite  clear  know ledge  that 

all the  forces  of the  Church, her teaching  authority  and  her judicial and  coercive 

authority, are arrayed in condem nation  of the heretical doctine. This state of 

obsordescen tia  of its nature  indicates that there is no  possibility that the heretic  

is in ignorance of the m alice of his sin. The heretic ’s acts or w ords have been  

judicially established as heretical, and  perhaps have been m ade the basis of a  

declaratory sentence. Furtherm ore, the heretic has been w arned of im pending  

canonical proceedings in w hich the  heinousness of his delict is am ply indicated  

by the grave punishm ents w hich are threatened if he show continued con

tum acy. A ll of this indicates that heretics w ho  are  guilty  of the  delict punished  

by  the second num ber of this first section  of  canon  2314  are  necessarily form ally  

guilty  in both the internal and  external fora, and  that none of the excuses and  

extenuating  circum stances  considered  above  can  be  alleged  in  their  favor.

The  penalties established  for heretics of this type  include, first, a  privation  of 

any  benefice, dignity, pension, office  or  other  charge  w hich  the  heretic m ay  have  

hitherto held in the Church, together w ith juridical infam y. The  w ords of the  

canon “ -p riven tur beneficio , d ign ita te , pensione , o ffic io , a lione m unere , si quod in  

E cclesia  habean t,"  are  designed  to  cover any  and  all cases, and  to  leave  the  delin

quent w ithout any  pre-em inence of place or position; so that, even if he later 

repents and returns to the com m union  of the faithful, he can do so only as a  

sim ple  m em ber of  the  Church, w ithout any  rank above  that of  the  ordinary  faith

ful. This penalty  presupposes that the  heretic  had  previously  been  served  w ith  a  
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canonical w arning, and  that the  w arning  had  not been heeded, in  the sense that 

the heretic did not recant w ithin the tim e specified for that purpose. In the  

case  of clerics, a  further  process  m ay  be  instituted, beginning  w ith  a  new  w arning; 

if this w arning goes unheeded, and the heretic is thus proved still to continue  

pertinaciously and contum aciously in his error, a sentence of deposition m ay  

issue.29

29 Canon  2314, §1, n. 2. 

•° Canon 2223.

These vindictive penalties m ay indeed  be assessed against any  heretic w hose 

delict can be judicially  proved, and  w ho thereafter refuses to recant and  m ake 

reparation for the scandal and dam age caused by his delict. This does not 

m ean that in actual fact every unrepentant heretic w ill be so punished. The 

Bishop has the right and duty  to determ ine w hen to urge these penalties, and  

w hen  to  leave the  heretic  to  his ow n  conscience  and  the  grace  of G od.20 In  actual 

practice, there  are  each  year  thousands  of Catholics w ho fall into  heresy  or apos

tasy. In the m ajority of cases their delict is noticed only by  friends and rela

tives, and  has nothing of public im portance  or notable scandal to  call it to the  

judicial attention of the Church. Even w hen the offense is notorious in fact, 

so that the w hole com m unity  know s that a form er Catholic is now  a heretic, 

the Bishop m ay consider that the general w elfare w ill be  better served  by  leav

ing the delinquent to his ow n conscience, than  by instituting  a judicial process 

w hich m ay be m isunderstood in our non-Catholic age, as savoring of bigoted 

persecution. W hat has been here rem arked  of Catholic offenders applies even  

m ore  clearly to  non-Catholic heretics. The result is that there  are  few  cases in

deed  in  w hich  the  process and  penalties of canon  2314, §1, n. 2, w ill be actually  

invoked against delinquents. In general, it m ight alm ost be stated that such  

action  w ould be needed, here in  the U nited States, only w hen  som e delinquent 

w ould seek to retain an official place in Catholic ecclesiastical life, thereby  

scandalizing the  faithful and  dam aging  the  Church.

Canon 2314, §1,. n. 3, legislates for another aggravated  form  of the delict of 

heresy; nam ely w here  the  delinquent, in  addition  to  his heretical w ords or acts, 

form ally  joins som e non-Catholic sect, or at least publicly  adheres  thereto. The 

peculiar m alice  of this form  of the  delict of heresy  is to  be  found  in  the  fact that 

the heretic is not m erely guilty of personal errors in regard to revealed re

ligious truth, but likewise has m ade him self a co-operator in the organized life 

and  activities of a society opposed to  the one true Church of Christ. The text 

of this  legislation is as follow s  :

Si sectae acatholicae nom en dederint vel publice adhaeserint, ipso  
facto infam es sunt, et,' firm o praescripto can. 188, η. 4, clerici m oni

tione incassum  praem issa, degradentur.
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Q uestion  m ay  be raised im m ediately  as to the m eaning of the phrase "sec tae  

aca iho licae .” A ugustine states w ithout discussion, as if the m atter occasioned  

no difficulty:

“A sect is any religious society established in opposition to the  
Catholic Church, w hether it consists of infidels, pagans, Jew s, M os
lem s, non-Catholics, or schism atics.” 31

The follow ing  contrary  doctine is stated  by  V erm eersch-Creusen:

“Secta acatholica stricto sensu est coetus religiosus qui, etsi Chris
tianum nom en retinet, catholicum fidem doctrina vel factis negat. 
Excludendi sunt ab hoc conceptu religiones non christianae, v.g., 
judaism us, m uham edanism us, etc., et societates m assonum , anar
chistarum , etc.” 32

Cance quotes V erm eersch-Creuzen w ithout com m ent,83 and hence should be  

cited as approving this interpretation. Cocchi m akes a significant revision, al

though  he  quotes  the  sam e authors  as  reference  for his text :

“N on agitur hic de sectis quae nullam  religionem profitentur, sed  
de secta acatholica quae fidem  negat doctrina aut factis; non com pre
henduntur ergo  hic m assones, socialistae et anarchici.” 34

V erm eersch-Creuzen’s distinction is based upon the recognized popular dis

tinction  betw een  the term  “sect,”— a  recognized distinct group  w ithin a  generic 

religious body,— and  the  term  “religion,”— any  one of the  four or five great sys

tem s  of belief and  m orals to  w hich  the  hum an  race  is devoted. In  this  m eaning  of 

the term s, “religion” w ould  refer to  Christianity in  general, to  Judaism  in gen

eral, and so follow ing; w hile “sect” w ould refer to interior divisions of these 

bodies, such as the M ethodists, Baptists, etc., am ong  Christians, and  the Phari

sees, Saducees, etc., am ong  the  Jew s. O n  this basis, "sec ta  aca tho lica ” w ould be  

restricted in m eaning to Christian, religious groups other than the Catholic  

Church.

It w ould seem  that this restricted definition is too narrow  in scope. In the  

first place, it is clear that the canon refers not m erely to  heretics, but to  apos

tates as w ell. It is scarcely possible that an apostate, defined as one "qu i 

to ta liter a  fide C hristiana reced it,"^ w ould becom e a m em ber of any Christian 

sect; w hereas it is entirely  possible that he w ould  join one of the other w orld

31  C om m en tary , V III, 279.

32 E pitom e, III, n. 513.

33 L e  C ode  de  D ro it C anonique , III, 398, not. 3.

34 C om m entarium , V , n. 138.

33 Canon  1325, $ 2.
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religions, such as the Buddhists. M oreover, V erm eersch-Creuzen  adm it, in this 

very  connection, that the  w ord “secta" is used  elsew here in  the  Code in  reference  

to societies w hich are in no w ise Christian,3’ and that the w ord “ aca tholica ” is 

likew ise applied by the Code in an absolutely general sense.37 H ence it w ould  

seem  to  be  a  forced  and  unnatural reading  of the  canon  to  say that its  penalties  

are incurred  by Catholics w ho join the  Episcopalian or Lutheran  sects, but not 

by  those w ho  join the Buddhists of the Theosophists. This doctrine seem s im 

plicit in the changes m ade by Cocchi,38 and  is explicitly  supported  by  M eester, 

w hose statem ent  adm irably  sum s  up  the  m atter:

“Etsi probabilior nobis videatur sententia juxta quam  agitur hic de  

quovis coetu religioso in quo apostatae, haeretici aut schism atici
. coadunantur, respuentes sive solum catholicism um sive etiam chris

tianism um , tam en probabilis et practice tuta apparet sententia V er- 

m eersch-Creusen. . . .” 39

U ntil som e definitive  interpretation  is given  by  the  H oly  See, the  stricter opinion 

cannot be  enforced.”

The Code specifies tw o w ays of com m itting this delict, form al inscription  as 

a  m em ber of the  sect, or the  practical'm em bership w hich  consists in  publicly  ad

hering to it. The first w ould be a m atter of record, and hence easy to prove  

juridically. It w ould obtain in those sects w hich provide a form al process of 

adm ission and a recording of the nam es of those so adm itted. The second ob 

tains in m any  other sects w hich do  not practice a form al enrolling  of m em bers, 

and in w hich m em bership consists m erely in attendance and co-operation in  

religious practices. In the internal forum , this delict is com plete, and the ip so  

fac to  penalties are incurred  by the first external act of sharing  in  the activities 

of the sect, inform ed by the delinquent ’s intention to thereby renounce his 

Catholic allegiance and to becom e one of the sectarian group. In the external 

forum , such a single act w ould scarcely be a sufficient basis for judicial deter

m ination that the penalty w as incurred (unless accom panied by the delin

quent’s confession of his intention), since the sam e act of attending sectarian  

w orship  m ay be perform ed by Catholics w ho attend non-Catholic  w eddings or 

funerals, and yet have no intention of renouncing  their faith nor of joining  the  

sect.’1

The joining of the non-Catholic sect m ay follow  after the extem alization of

»«  Canons 1340,  § 1: 693, § 1  ; 2335.

”  Canons 1099, §2; 1149; 1350; 987, § 1; 1657. Cf. Schm id, in A po llinaris , O ct.-D ec., 1931, 
pp. 552 sq.

·· C om m en tarium , V , n. 138, quoted above.

•  Juris C anon ic i C om pend ium , tom . Ill, pars 2, p. 236.

”  Canon 19.

41 Canon 1258, §2; N oldin, D e  P raecep tis , nn. 34-39. 
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heretical error as a consequence, or m ay itself be the first external act w hich  

m anifests the internal sin of heresy. In  either case, the delinquent incurs first 

the  basic excom m unication  inflicted  on  sim ple  heresy.42 In  addition, as a  penalty  

for his aggravated delict, he incurs juridical infam y  ip so  fac to , w hether or no  

there is further official action  by  the Church. This is quite independent of in

fam y of fact, and  m ay exist w ithout the loss of reputation in the judgm ent of 

the  general public. It is a  juridical status, w hich  consists of a series of incapaci

ties, w hich  m ay  be  sum m ed  up  as  follow s  :4’

1. irregularity, (canon 984), w hich  prevents prom otion to  O rders; dis

qualification  for benefices, for  legitim ate  ecclesiatical acts, and for 

the fulfilm ent of ecclesiastical offices and charges, (canon 2294, 

§1):

2. repulsion from  any m inistry in sacred functions, (canon  2294, §1) ;

from  acting  as sponsor in Baptism , (canon  766, §2)  ; and  in Con

firm ation (canon 796, §3); from receiving H oly Eucharist, 
(canon 855, §1);

3. incapacity  as w itness (canon 1757, §2), as  expert (canon  1795, §2), or
as arbiter, (canon  1931).

M oreover, the Code  provides that this juridical infam y  can  be  rem oved only  by  

dispensation  by  the  H oly  See.44

The juridical infam y here spoken of is incurred  by all baptized persons w ho  

becom e m em bers of non-Catholic sects. This legislation therefore includes all 

lay persons and all clerics w ho previously w ere m em bers of the Church. In  

addition, it applies  to  all those  w ho  w ere  validly  baptized  but w ere  brought up  in  

sectarian belief. In other w ords, Protestants, N estorians, etc., m ust be pre

sum ed responsible for their external acts in violation of the law  of the Church, 

unless and until the contrary is proved.45 Consequently, w hen they form ally  

joined their sect, or publicly  lived  in  accordance  w ith  its tenets  and  its practices, 

they  are  presum ed  to  have  incurred  this  juridical infam y, along  w ith  the  general 

excom m unication  for heresy. A s  has  been  rem arked  above, this  presum ption  w ill 

yield  to  facts; and  if any  im portance  attach  to  the  m atter of their status in  the  

external forum , proof of inculpable  or sim ply culpable  ignorance of the penalty  

w ill show  that the  censure  and  the  juridical infam y  w as  not incurred.45

«  Canon  2314, § 1, n. 1.

43 For brief history of legislation, and statem ent of pre-Code provisions, cf. W ernz, Jus  
D ecreta lium , V I, nn. 105-106, and  notes.

44 Canon  2295.

41 O ne application of this m ay be found in the decision of the H oly O ffice, Jan. 18,1928, 
(4.4.5., X X, pp. 75-76) that non-Catholics m ay  not be plaintiffs in  m atrim onial causes. See 
discussion  of this below , p. 81-85.

44 Canon  2229, § 3, n. 1. Cf. Bouuaert-Sim enon, M an. Juris C anan iri, n. 1310.
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If a  cleric is guilty of this aggravated  delict, the  Code m akes tw o further  pro

visions. The  first is referred  to  in  the  text quoted  above  :

O b tacitam  renuntiationem  ab ipso jure adm issam , quaelibet officia 
vacant ipso  facto et sine ulla declaratione, si clericus. . .. 

4/ a  fide catholica publice defecerit.

This canon (188, §4) is one  from  the section  treating of resignations from  eccle

siastical charges; and  the im port of this sectionis  that the act of severing con

nection  publicly  w ith  the  Church  is a tacit resignation  from  any  office, benefice  or 

position, w hich resignation  is accepted  by  the Church  w ithout form al notice of 

acceptance being necessary  on the part of the Bishop or any other official. In  

other w ords, a cleric w ho joins a non-Catholic sect strips him self, by this very  

act, of any ecclesiastical position he m ay previously have held, and no longer 

has any  rights  or pow ers deriving  from  that position.

Just as the sim ple heretic incurs further penalties by judicial trial and sen

tence, so  too  the  cleric  w ho  joins  a  non-Catholic  sect m ay  be  subjected  to  judicial 

trial, and incur a final penalty, if the event proves him  contum acious in re

taining m em bership in the non-Catholic sect despite the w arning and full 

know ledge of his offense w hich the trial m akes certain. The penalty provided  

for this case is degradation.

D egradation is an even severer penalty than the deposition decreed against 

obdurate heretical clerics in the preceding  num ber of the sam e canon and sec

tion. By  deposition, a  cleric  is deprived  perm anently of all offices, benefices, dig

nities, pensions and  functions  in  the  Church, and  becom es  incapable  of acquiring  

them  in the future; but he is not deprived of clerical privileges, and is not re

duced  to  the  status of a  lay  person.* 7 D egradation  includes deposition, and adds 

further penalties to it. Thus a degraded cleric is not m erely deprived of any  

place or position, not m erely  m ade incapable of acquiring them  in the future, 

but likewise  is  perpetually  deprived  of the  right to  w ear clerical dress or  to  claim  

clerical privileges. H e retains the pow ers conferred upon him  by ordination, 

since nothing  can change  or rem ove the character im printed  by  the Sacram ent 

of H oly O rders; but although the exercise of O rders w ould be valid, he is 

forbidden so  to  act, and  hence any  exercise  of the  pow er of O rders is illicit.47 48

47 Canon  2303. Cf. W em z, Jus  D ecreta lium , V I, n. 120.

48 Canon  2305. Cf. W ernz., o .c ., V I, n. 133.

Before this severest of all ecclesiastical penalties can be im posed, there m ust 

be a fruitless w arning, a trial of guilt and a finding both that the offense w as 

com m itted and that the delinquent cleric is still contum acious. This prosecu

tion m ay accom pany prosecution of the basic delict of heresy, or m ay be de

layed until a vain attem pt has been m ade to secure am endm ent and recanta

tion  by  punishing the  heresy  alone, under the  second  num ber  of canon  2314, §1.



CH A PTER FIV E

H ERESY  A N D A CTS O F CA TH OLIC PIETY

The punishm ents incurred  by heresy  have been thus far m entioned  only  in  a  

general w ay. The term s “excom m unication,” “deposition,” “infam y,” and  

“degradation” refer to punishm ents w hose nature is unfam iliar to m ost per

sons, or is know n  only  in  a  confused  w ay. It is therefore  desirable to  review  in  

m ore  detail the  m eaning  of these term s, particularly  as  they  apply  to  the  heretic.

A ll these  punishm ents  are  privations of spiritual benefits. The  delinquent loses 

som ething he previously possessed. If a heretic, as often happens, entirely  

severs connection w ith the Church and  all things Catholic, he has by  his ow n  

choice cut him self off from  Catholic life, and  the fact that the Church likew ise 

cuts  him  off  w ill m ake  no  practical  change  in  the  situation. H e  has  by  his  ow n  act 

deprived him self of even m ore than the Church w ould deprive him  of. O ther 

heretics, even after their delict, m ay still w ish to continue certain habitual 

Catholic activities. The question therefore  arises as to the precise m eaning  of 

the excom m unication  and other penalties they  have incurred: to w hat activi

ties have they still a right? w hat activities m ay they continue by tolerance?  

from  w hat  activities  are  they  barred  ? For  the  m ost part, the  answ er  to  these  ques

tions involves legislation w hich is general for all excom m unicates, and is not 

peculiar to heretics. It w ill here be review ed sum m arily, w ith the problem  of 

the heretic kept forem ost.

The basic penalty attached to heresy is excom m unication, w hich is de

fined as: "C ensura  qua  qu is exclud itu r a  com m un ione  fide lium  cum  effec tibus qu i 

in  canon ibus qu i sequun tur enum erantur, qu ique separari nequeun t." 1 The nine  

canons w hich follow  m ay  be  roughly divided into  tw o  groups, the  first of w hich  

legislates for certain  deprivations in  the delinquent’s ow n religious life, and  the  

second for certain deprivations in his official m inistrations to the religious life 

of others. This distinction offers a convenient m ethod of sum m arizing the  

legislation, and  it w ill therefore  be follow ed in  dividing  the  m atter betw een  this 

and  the  follow ing  chapter.

1 Canon  2257.

56

*********

A s regards  the  heretic’s ow n  life of piety  and  religion, one general observation  

m ust preface all others. Excom m unication is not im posed to prevent or pro

hibit his personal sanctification. Rather, it is  a  m edicinal penalty, and  is decreed  
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by  the Church in  the express hope and  purpose that it w ill serve as a m eans of 

grace and an occasion of repentance for his sin, and lead to am endm ent of his 

life.2 * D uring  the period in w hich the excom m unication is in effect, the heretic  

is indeed separated  from  the com m union of the faithful; but this m ust not be  

understood as m eaning  that he is cut off from  com m unication  w ith G od. H e is 

deprived of participation in graces w hich com e through the m inistry of the  

Church, but not from  those w hich com e directly from  the m erciful generosity 

of G od. It is  indeed  the  Church ’s  hope  that the  heretic, during  his enforced  sepa

ration from  the com m on religious life of the faithful, w ill prosecute m ore in

tently his ow n private religious life, and so com e to sincere repentance and re

gain  the  state of sanctifying grace.

2 Canon  2215.

• Canon  2256, § 1.

4 Sole, D e  D elic tis , n, 202; Cappello, D e C ensuris , n. 149.

H ence excom m unication does not forbid the heretic to pray as m uch and as 

often  as he  w ills; to  use  in  these  prayers  any  form ula  of w ords  w hich  m ay  appeal 

to  him , or any  form  of m editation  and  m ental prayer; to  practice  any  w orks of 

penance and  m ortification, or of praise and  adoration, or of justice and  charity. 

In a w ord, the heretic  m ay and should  continue his personal life of piety upon  

the sam e basis as any other sinner; and in his sincere prayers rests his best 

hum an hope of obtaining the grace of repentance. Excom m unication deprives  

him  only  of certain  acts w hich  are  social in  their character, and  w hich  have  their 

m eaning and value in that they im ply a solidarity  w ith the corresponding  acts 

of the  brotherhood  of the  faithful. The  fact that these acts are  forbidden  should 

serve to  recall to the heretic ’s m ind that he is in rebellion  against the one true  

Church of G od, and this in turn should lead him  to consider the extrinsic  au

thority  supporting  the  truth  he  denied, and  so  m ove  him  to  recant.

The follow ing pages review these deprivations, and note how  various here

tics  are  affected  in  m atters of external  piety  and  religious life.

a. A ssistance  a t D ivine  O ffices

D ivine  offices are  sacred  functions, instituted  by  Christ or the  Church, for the  

w orship of G od, w hich can be perform ed only by those having the pow er of 

O rders.’ Included under this  term  are  the  various acts of official divine  w orship, 

such as the  H oly Sacrifice of the  M ass, the choral recitation of the  canonical 

hours, liturgical processions, consecrations, and blessings. There are various  

popular devotions w hich are not, technically, divine offices; such as the  recita

tion  of the  Rosary, the  follow ing  of the  Stations of the  Cross, m orning  and  even

ing  prayers, etc. Even if these services are conducted by  a priest, they  do  not 

thereby  becom e divine offices, since by  their nature they  m ay  be conducted by  

any  person, lay  or clerical.4
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Canon 2259, §1, states that excom m unicates are deprived of the right of 

assisting at divine offices, but m akes no m ention  of other devotional exercises. 

Leaving  this  phrase “ care t ju re" for later consideration, it m ay  be  noted  that the  

canon goes on to  direct those in  charge of the divine offices as to  their conduct 

in  regard  to  heretics. It first considers  the  case  in  w hich  the  heretic  seeks m erely  

to  attend  passively, i.e., m erely  as one of the  congregation. In  this  case, it is not 

necessary that he be expelled, unless he has been characterized  as vitandus in  a  

sentence of excom m unication  issuing directly from  the H oly See, nam ing him  

personally, and  indicating  expressly  that he  m ust be  avoided  by  all the faithful.5 * * * 

The vitand i are few in num ber, and such cases w ill rarely occur.» The other 

heretics, even though they have been subjected to a declaratory or condem 

natory sentence, m ay be perm itted to attend passively. The law how ever 

gives the celebrant im plicit perm ission to cause the expulsion of any heretic  

w hose presence w ould be a scandal. The phrase “ non  est necesse u t expella tu r"  

clearly im plies that w hile it is not necessary in every case, it m ay be done in  

certain cases. H ow ever, no occult heretic can be subjected to this expulsion, 

since no one has the  right to  cause him  to observe his excom m unication in  the  

external forum . Even  if the  celebrant know s that the  occult heretic  has incurred  

excom m unication, he cannot order his expulsion. H ence, it m ay be stated, in  

general, that those in charge of divine offices are not obliged to prevent here

tics, ra tione  censurae , from  attending  these  offices. A ny  action  on  the  part of the  

clergy  w ill be dictated  by the  natural law , and  w ill be intended  only to  prevent 

irreverences or scandals, w hen these m ay  be anticipated  as a  result of the here

tic ’s presence.

5 Canon 2258.

’A s to the m ode of discontinuing the service, see Cappello, o .c ., p. 42, note. Cf. H yland, 
E xcom m un ica tion , p. 66-68.

’  A s to this distinction, see canon 2197 and  com m entaries thereon. N ote also that no  one  
can  require an occult heretic to  observe his excom m unication  in  the external forum , until he  
has been judicially sentenced (and therefore ceases to be occultly excom m unicated),— canon  
2232, § 1.

• Failure to  repel sentenced clerics is punished by an interdict ab  ingressu  ecclesiae— canon  
2338, § 3; if the cleric is vitandu s, failure to repeal him  is punished by an excom m unication  
reserved sim p lic iter  to  the H oly  See,— canon  2338, $ 2. These  penalisations are  incurred only 
by  those w ho  fail sc ien ter.

The sam e  canon  2258, §2, im poses a  different and  stricter obligation  on those 

in charge of divine offices, if a heretic seeks to participate actively in the cele

bration of the office. In this case they are required to repel not m erely the  

vitandus, but likew ise  all notorious heretics, w hether the  notoriety  be  in  law  or in  

fact. There is no  m ention of occult heretics, nor of those w hose offense  is public  

but not notorious.’ There is therefore  no  obligation, on  the  basis of this canon, 

to repel delinquents of these types; action need only be taken w hen there is 

danger of scandal or irreverence. But in all cases in w hich the delict w as no

torious, the  obligation  binds  those  in  charge  of  the  office  sub  gravi.  «
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A ctive participation  is defined by the Code in term s that are broadly exten

sive: “A ssisten tia  . . . quae a liquam secum ferat ■participa tionem in celebrand is 

d iv in is o ffic iis.” 9 10 11 * * U nder this term  w ill be included all the activities, during a  

divine office, of priests, deacons, subdeacons, and inferior m inisters w hether 

clerical or lay; the  chanting  or saying  of psalm s, prayers, etc., in  the  choral reci

tation of the canonical hours; participation in liturgical processions, consecra

tions and blessings; singing in the choir at a liturgical service. There is con

troversy am ong  canonists as to w hether or no an organist playing w ith a choir 

participates actively;19 and hence a heretical organist m ay appeal to reflex  

principles and  insist that a doubtful penalty  be not assessed  against him .11

9 Canon  2259, § 2.

10 Chelodi. Jus P oena le , n. 37, favors the view that the organist participates actively; 
A ugustine, C om m en tary , V III, 177, and  N oldin, D e C ensuris , n. 39, favor the negative view . 
A  decree of the  H oly  O ffice, Feb. 23, 1820, perm its  heretics to play the organ w hen no other 
organist can be  secured,— C ollec t, n. 739.

11 Canon 19. ,

11 V erm eersch-Creusen, E pitom e, III, n. 461, ad 1.

u  C. 67, D . I., de  consecra tione .

14 Canon 9,— M ansi, X X II, 223. G regory IX  later refers to this canon, and states that he
has punished transgressors,— c. 31, X , de praebend is , III, 5.

16 H yland, E xcom m un ica tion , p. 55.

A ll these activities, save probably the last, are to be forbidden any heretic 

w hose delict is notorious. O ther heretics m ay  be perm itted such  participation; 

although  it  m ust be  kept in  m ind  that even w hen  positive  law  is  silent, the  natural 

law  binds those in charge of divine offices to take prudent care to avoid the  

scandal of seem ing to  rate heresy or apostasy  on a  par w ith true faith by  per

m itting  heretics or apostates the roles w hich belong to  the faithful.1’

W hen canon 2259 is approached from the view point of the heretic, its in

terpretation  is m ore difficult. A s w as stated above, the Church w ill, in practi

cally every  case, tolerate his presence as a w itness of divine offices. D oes this 

m ean that he is perfectly  free in conscience to  avail him self of this toleration?  

or is he bound  in conscience to  recognize his status, and  rem ain aw ay  from  the  

official services of the  Catholic  Church?

There is no doubt that the ancient discipline of the Church w as very strict 

in this regard. The Fourth Council of Carthage expressly  provided  that here

tics  m ight attend  only  the  M ass of the  Catechum ens, and  this canon  w as am ong  

those quoted by  G ratian.11 W hen  heresy becam e a  new  and  pressing  danger in  

Europe, the Third Council of the Lateran, in 1179, forbade such  attendance.14 

Even after M artin  V , in  1418, distinguished  betw een the  to lera ti and  the  vitand i, 

the attendance of an excom m unicate at any  divine office w as deem ed  a serious 

offense.15 16
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Change in this discipline cam e not by law , but by custom . D ’A nnibale w as 

the first to record  that confessors rarely instructed to lera ti to abstain from  at

tending  divine offices, and  that excom m unicates com m only did  not know  of any  

obligation  to  rem ain aw ay. O n this basis, he argued  that the obligation  to  ab

stain from  assistance w as either non-existent, or else bound only under pain of 

venial sin.16 O ther notable theologians and canonists noted that this teaching  

w as at least probable.17 Thus, in the years just preceding the w riting of the  

Code, the  duty  of tolerated excom m unicates to  rem ain aw ay from  divine offices 

w as seriously  questioned.

This m odem  doctrine w as necessarily  fam iliar to  the Com m ission that w rote  

the Code. H ence the difficulty  of interpreting the am biguous form ula of canon  

2259, §1. This states: "E xcom m un ica tus qu ilibe t care t ju re assistend i d iv in is 

o ffic iis.” The phrasing is open to either a strict or a benign  interpretation. It 

m ay be understood to m ean that heretics have a duty to stay aw ay, or else  

that they  sim ply  lose  the  right to  attend. In  the  second  interpretation, the  loss of 

right does not necessarily im ply a prohibition against attendance; the ex

com m unicate m ay  licitly  attend, but has no  ground  for a  claim  of unjust treat

m ent if he  is refused  adm ission. Com m entators  are  divided  as to  w hich  of these  

opinions is m ore consonant w ith the second section of this canon, and w ith  

other penal canons.18 The result is that the duty is at best doubtful, and in  

practice cannot be insisted  upon. If a  tolerated heretic w ishes to  attend divine  

offices, such as the M ass, he cannot be told positively  and definitely that this 

attendance is a  sinful violation of this censure.19

O ne particular case of som e im portance is that of a Catholic w ho com m its a  

delict of heresy, and then w ishes to know  if his status as an excom m unicate 

releases him  from  the obligation of attending M ass on Sundays and holydays. 

The principle is w ell recognized that no one should profit by his ow n m alice. 

O n  this basis M ichiels  holds that the  general precept, requiring  attendance  under 

pain of m ortal sin, still applies and binds in conscience;2® in this opinion  he is 

supported by all those com m entators w ho hold that the present canon sim ply 

deprives the heretic of a right, but does not im pose a prohibition.21 O n the  

other hand, Chelodi,22 Cappello,23 N oldin,24 and A etnys-D am en25 hold that the

”  Sum m ula  T heo l. M ora l., I, n. 362, not. 19.

17 Bucceroni, C om m en t, de C ensuris, n. 99; Lega, D e Jud ic iis , III, n. 139; G enicot, In stitu t. 
T heo l. M oral., n. 583.

13  Particularly  canon  2275.

19 C f. H yland, E xcom m un ica tion , pp. 53-68, w here the various opinions and  argum ents are  
carefully  canvassed. N ote that all agree that the vitandus  is certainly bound to  abstain from  
attendance.

20  N orm ae  G enerales, I, p. 287.

21 V erm eersch-Creusen, E pitom e, H I, n. 461; A yrinhac, P ena l L eg isla tion , p . 121. 
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excom m unicate is still forbidden to  assist at divine offices; and  being thus for

bidden, the general precept to attend  is superseded by the special precept to  

stay  aw ay. O nce  again  the  m atter  is  doubtful,  and  in  practice  the  heretic cannot 

be held  to  the  general obligation, nor judged  guilty of m ortal sin if he has failed  

to  attend  M ass on  days of obligation.21 * * * * 26

21 Jus  P oena le , π. 37.

23  D e C ensuris , n. 149.

11 D e  C ensuris , n. 39.

26 T heo l. M ora l., Π , 1002.

26 Except w here he neglects to  secure absolution from  the  censure precisely  that he m ay  be  
free  from  the  necessity of obeying  this  or such other precepts as that of Easter Com m union:
Cappello, o .c ., n. 108.

27 Certain  authorities insist that this right cannot be extended so as to  give the delinquent 
perm ission to  attend  divine  O ffices, (w here this perm ission w ould not otherw ise be accorded) , 
even though serm ons and instructions are com m only delivered during the course of such  
offices. Cf. Cocchi, C om m en tarium , V III, n. 87  ; Blat, C om m entarium , V , n. 86.

28 Cf. c. 59, X , de  sen ten tia  excom m un ica tion is , V , 39. N ote  that this penalty w as the  chief 
elem ent of m inor excom m unication, im posed  on  those w ho  com m unicated  w ith  heretics before 
the Constitution "A d  E vitanda". This m inor excom m unication w as abrogated by the Con
stitution "A posto licae Sed is" . O ct. 12,1869, — F on tes C od ic is J .C ., n. 552.

There is one special divine  office  w hich  has not been  m entioned, but for w hich  

special provision is m ade in the Code. This sam e canon 2259, §1, specifically  

provides that every excom m unicate still retains the right to be present at the  

preaching of the W ord of G od. N othing could illustrate better the m edicinal 

purpose of the Church ’s penal legislation than this provision. The church ’s 

m ission is to preach the G ospel to every creature, and, like her Founder, to  

seek especially  for the sheep that are lost in sin. H ence no m atter how  grave 

the guilt of any  heretic, he is alw ays perm itted  to  attend serm ons, instructions,  

m issions and  conferences, in the  hope that the preaching of revealed truth  m ay  

convert him  from  his errors, and so direct him  back to the one true fold of 

Christ.27

b. R ecep tion  o f Sacram en ts

Canon 2260, §1, states that heretics cannot receive the Sacram ents; and if 

they have been juridically sentenced for their delict, they cannot thereafter 

receive the Sacram entals during the period of their excom m unication. The  

reason is obvious. The Sacram ents are the chief m eans of grace w hereby the  

Church procures and supports the supernatural w ell-being of her subjects. 

The heretic w ho  has cut him self off from  the Church has not the  slightest right 

to  turn  to  her and  expect from  her hands these greatest of spiritual favors. H is

torically, deprivation of the Sacram ents has alw ays been the penalty assessed  

against heretics, from  the earliest canons and regulations up to and including  

the  legislation  of the  Code.28
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Fam iliar theological principles indicate that this canon m akes the reception 

of sacram ents  illicit, but not invalid. The validity  of the Sacram ents depends, 

not upon ecclesiastical law , but upon the presence of proper m atter and form , 

confected  by  a  qualified  m inister. W ith  these elem ents present, the  Sacram ent is 

valid, but w ill be illicit if the further requirem ents are not m et by  the m inister  

or the recipient of the Sacram ent. The present question concerns a heretical 

recipient.

This law  offers little difficulty  in  the  case of Catholics w ho  have been  excom 

m unicated  for the  delict of heresy. They  are  forbidden  to  receive  any  Sacram ent 

during the period of their excom m unication, w hich is to say, until they have 

received  absolution  from  their censure. If they w ere to  receive any  Sacram ent, 

they  w ould  be  guilty  of a  serious offense  against this obligation, w hich  binds  not 

m erely  in  the  external forum , but also  in  conscience.” O f course  this  violation of 

the  censure is a distinct offense from  that of receiving  a  Sacram ent w hile in the  

state of m ortal sin. In  other w ords, even if the  heretic regain  the state of grace  

by  an  act of perfect contrition, he  is still bound, trader  pain  of sin, to  observe his 

censure  and  to  refrain from  receiving any  Sacram ent until he has secured abso

lution  from  his excom m unication.

A different and interesting problem arises in connection w ith heretics w ho  

have never been Catholics. Theologians have recognized that in certain cases 

priests m ay w ish to adm inister Sacram ents to them , and have discussed the  

liceity  of this adm inistration. A  brief review  of this  discussion  w ill be  apropos.

First, it m ay be noted that definite and fam iliar provision has been m ade 

concerning heretics and the Sacram ent of M atrim ony.” W hen the Church  

grants a dispensation super m ixta  re lig ione , there can be no question of the  

liceity of the Sacram ent conferred upon the non-Catholic party. A gain, there 

need  be  here no  discussion  of the  Sacram ent of Baptism , since this  is in all cases 

conferred  upon one w ho  is, not a  heretic, but an  infidel or unbaptized  person.’1 

Likew ise, the  Sacram ents of Confirm ation, H oly  O rders and  H oly  Eucharist are 

not necessary to the non-Catholic ’s salvation, and hence do  not fall w ithin the  

reasoning  here  reported.

The  case  in  point is that of a  non-Catholic w ho  has  lived  all his life as a non

Catholic, w ith every appearance of being in entire good faith as regards his 

m em bership in som e sect, or as regards his non-m em bership in  any  sect. H e is 

baptized, a Christian in belief and  profession, and, in  every  hum an judgm ent, a  

good, charitable and m oral character. This individual is found by a priest in  

w hat theologians call extrem e spiritual necessity; that is, he  is now  dying, w ith

”  Canon  2232.

*’ M arriage betw een tw o heretics, canon 1012, § 2, 1099, § 2; between a heretic and a  
Catholic, 1061-1064.

11 For discussion  of Baptism  of such persons, conditionally  or absolutely, see K ing  A dm in is 

tra tion  o f Sacram en ts  to  D ying  N on-C a tho lics , pp. 42-48.
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judgm ent and  eternity  in  im m ediate  prospect. G ranted  hum an frailty, he prob 

ably has sins to  answ er for; and  w ith equal probability  it m ay  be thought that, 

despite  his  general good  character, he  has  not been  so  perfectly  contrite  as  to  have  

attained  forgiveness. In  such a case, m any priests w ish, out of love for souls, 

to  adm inister the  sacram ents of Penance and  Extrem e  U nction. They  hold  that 

the dying m an has all the necessary dispositions required for valid reception  

of the Sacram ents, and that therefore his sins w ill be forgiven, and another 

soul w ill be  added  to  the  court of  H eaven.

There is no difficulty about adm inistering the Sacram ents to those w ho  

m anifest, even incom pletely, a desire to enter the Com m union  of the Church, 

and  to  receive her Sacram ents. Even  though  the  dying m an  lapses into uncon

sciousness before the arrival of the priest, he m ay  be given absolution  and Ex

trem e  U nction. In  the  case of the  dying, the Church grants all priests the  m ost 

generous faculties, over every sin and every censure.’2 The sm allest indication  

of desire for their exercise w ill justify the adm inistration of the Sacram ents, at 

least sub  cond itioned

The  real problem  concerns those  w ho  are  dying  w ithout expressing  in  any  w ay  

a  desire  to  join  the  Church, or w ithout repudiating  in  any  w ay  their non-Catholic  

life. It m ay  be held  that m any  of these individuals are  in  subjective good  faith, 

and  that' they  have a  real desire for salvation, w hich  contains  at least im plicitly  

a  desire  for the  Sacram ents.22 * 24 In  ignorance  of  their  actual dispositions, reverence 

for the Sacram ents is safeguarded by adm inistering  them  sub  cond itione . The  

objection of scandal can be m et and rem oved by various m easures,— secrecy, 

w ords of explanation, etc.25

22 Canon  882.

22 A s early as 441, the Council of O range accepted a m ere nod in answ er to questions, or 
even  the  testim ony  of others, as  sufficient indication  of repentance. Pope  Leo  I (452) expressly  
confirm ed the acceptability of the testim ony of bystanders in regard to the repentance of 
heretics: D enzinger, n. 147. Cf. c. 4-32. C. X X VI, 6.

24 Cf. G ury. C asus C onscien tiae , casus III. D e V irtu tibus, I. p. 118.

22 Cf. LaCroix, T heo l. M ora l, 1. V I, pars II, n. 1866; he w ould  perm it a  priest to  change  his 
garb  and  approach  the  individual incogn ito ;  the  practice  w ould  seem  to  be  too  open  to scandal.

A ll this favors the  adm inistration of the  Sacram ents  in  these cases. A s against 

adm inistration, the  w ords  of Canon  731, §2, m ay  be  quoted  :

V etitum est sacram enta Ecclesiae m inistrare haereticis et schis

m aticis, etiam bona fide errantibus, eaque petentibus, nisi prius, 

erroribus rejectis, Ecclesiae reconciliati fuerint.

It w ould scarcely be possible to  find a prohibition  m ore strictly  and absolutely  

expressed. The w ording  of the law  is explicit, and  covers exactly  the cases pro

posed, save in the one elem ent that the canon is general, w hereas the present 

discussion relates to  a special case, in w hich the heretic is dying. A nd w hile it 

is  true that canon  882  gives the  priest such  broad  pow ers, urgen te  pericu lo  m ortis , 
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that he can be sure of the validity  of his absolution if the dying  heretic has the  

proper  dispositions, the  question  still rem ains w hether he  can act licitly, in  view  

of the  strict prohibition decreed by  canon  731, just cited.

Turning to decisions of the H oly O ffice, it is clear that the traditional view  

always required som e sign of repentance and of desire to return to the true  

Church.36 There are how ever, certain decisions w hich have been cited in favor 

of the proposed practice. Three of these m ay be grouped together, in as m uch  

as the text is practically  identical.37 The case proposed concerned  the practice  

of adm inistering V iaticum and Extrem e U nction to natives of Canada and  

China w ho had been baptized, but w ho had not received sufficient instruction  

for the other Sacram ents; these individuals cam e into  danger of death, and  the  

question arose as to  w hether they  m ight receive these Sacram ents despite their 

incom plete  preparation. The answ er w as:

“N on  esse  adm inistrandum  V iaticum . . . . N on  esse  pariter conferen

dum Sacram entum  Extrem ae U nctionis neophyto m oribundo quem  

m issionarius capacem Baptism i credidit, nisi saltem idem habeat 
aliquam intentionem recipiendi Sacram U nctionem in beneficium  
anim ae pro  m ortis tem pore ordinatam .”

A s is  evident, these  decisions do  not  precisely  relate to  the  point here  in  question, 

and sim ply indicate that the Sacram ent of Extrem e U nction m ay be adm in 

istered w hen the subject has “som e intention” of receiving its benefits. W hile 

this form ulation is sufficiently generous to  cover the case of a G od-fearing non

Catholic, w ho  im plicitly desires anything w hich  w ill benefit his soul at the  hour 

of death,38 the case in general concerns, not a person w ho has m ade no con

nection  w ith  the Church, but neophytes, w ho  have  form ally  adhered to  Catholi

cism .

A nother decision concerned the practice existing at Jerusalem of absolving  

heretics and schism atics w hen dying, w ithout insisting upon a sign of recon

ciliation to  the Church. The decision  w as:

“U sum de quo quaeritur, prout exponitur, esse im probandum ; et 
ad  m entem : La m ente è de accenare a M ons. Patriarca de G erusalem e  

che, qualora il m onobundo eretico o  scism atico avesse dato un  qualche 

signo su cui fondare un ragionevole dubbio che quegli aderisca alla 
santa Chiesa cattolica, in tel caso  i preti di quella delegazione  dovrano  

seguire le norm e dettate da accreditati autori.”39

“  S.C .S.O ff., M ay  9,1821,— C ollec t., n. 757: A ug. 1, 1855,— C ollec t., η. 1116; July  8, 1874,—  

C ollec t., n. 1419; July  20, 1898,— C ollec t., n. 2012; etc.

»  S.C .S.Off., M ay 10, 1703,— C ollec t., n. 256; cited later by S.C .P.P., Sept. 26, 1821,—  
C ollec t., n. 768, and  S.C .S.O ff., A pril 10,1861,— C ollec t., n. 1213.

’* K jlker, E xtrem e U nction , p. 128.

»·  S.C.S.O ff., Jan. 13, 1864,— C ollec t., n. 1246.



T he  D elict o f  H eresy 65

The plain im port of this decision is that adm inistration of Sacram ents to here

tics w ho rem ain heretics is prohibited; that before adm inistration, there m ust 

be  som e  sign  that they  desire  to  attain  m em bership in  the  true  Church. This  text 

should  rather discourage than  encourage the practice w e are now  considering.

The next decision in point is dated  July 20, 1898. It is evidently influenced 

by  the w ritings of m odem  theologians  on  this point. To  the question:

“A n aliquando absolvi possint schism atici m ateriales, qui in bona  

fide versantur?”

the  H oly  O ffice  replied  :

“Cum scandalo nequeat vitari, N egative: praeterquam in m ortis 

periculo, et tunc efficaciter rem oto scandalo.”40

It is evident that the H oly O ffice is w illing to conceive of cases in w hich  

schism atics can be absolved, rem o to  scanda lo , w ithout the previous reconcilia

tion w hich had hitherto been explicitly required. The om ission of this con

dition  cannot have been  an  oversight, and  therefore  m ust be taken  as a  relaxing  

of the  older  and  sterner discipline.

The  decision  of M ay  26,1916  m ust next be  considered. O ne  interesting  feature  

of this  decision  is the  fact that it antedates by  only  a  year the issuance of Bene

dict X IV ’s Encyclical P roviden tissim us D eus, w hich prom ulgated the Code  

and  set the  follow ing Pentecost as the date  of its going into  effect.41 M oreover, 

the date of this decision is only  six  m onths  preceding  the date of the announce

m ent, in  secret consistory, of the  com pletion of the  w ork  of codification.4’ W hile  

it is  possible that the  decision w as rendered  w ith  full know ledge  that it w ould  be  

reversed  by  the Code  shortly  to  go  into  effect, this possibility  is scarcely  conso

nant w ith the practice of the H oly O ffice. H ence the proxim ity of dates is 

som e argum ent4’ that the Code does not reverse the H oly  O ffice ’s decision, and  

that the tw o can be harm onized. A nother feature of som e im portance is the  

fact that this decision w as never officially published in Rom e. It is quoted by  

Pruem m er44 and Reuter45 only from  Catholic papers. The absence of publica

tion  in  the  A cta  indicates som e  lim itation  of its  general application.

The question  proposed w as the licitness of conferring Penance and Extrem e  

U nction  on  schism atics  w ho  w ere  unconscious  and  in  danger  of  death. The  answer 

w as  given  in  the  follow ing  term s  :

«  S.C .S.Off., July 20, 1898,— C ollec t., n. 2012.

41 M ay 19, 1917.

42 N ov. 4, 1916; cf. Falco, In troduzione  a llo  S tud io  del C odex Juris C anon ic i, p. 29.

43 A ugustine, C om m en tary , IV , 353, notes  of a  sim ilar argum ent that it is of little juridical 
value.

44 M anua le T heo l. M ora l., Ill, p. 223, quoting the Linzer neo lozisch -P raktische Q uarta l- 
schrift, L, (1916), 504 sq.

46 N eo-C on fessarius, n. 203, quoting  the  K oelner P astora lb la tt, 1916, 693 sq.
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“Sub conditione, affirm ative, praesertim si ex adjunctis conjicere 

lieat eos im plicite saltem  errores suos rejicere, rem oto scandalo, m ani

festando scilicet astantibus Ecclesiam supponere eos in ultim o m o

m ento ad  unitatem  rediisse.”

The perm ission to  give Sacram ents to  those w ho desire them  im plicitly, on the  

supposition that they  have, during  their last unconscious m om ents, form ulated  

a desire to return to the Church, is generous and charitable; and w hile the  

decision w as rendered  concerning  schism atics, it m ay fairly be applied to  here

tics w hose condition  and  good  faith  is parallel.4*

There is then  this one  clear decision  of the  H oly  O ffice covering  alm ost exactly 

the  case  here  under  discussion, and  perm itting  the  adm inistration  of Sacram ents, 

provided scandal is rem oved. A s against it there is the general prohibition of 

canon  731, §2, w hich  forbids the  adm inistration  of the  Sacram ents  of the  Church  

to  heretics  and  schism atics, even  though  they  are  in  good  faith, and  even  though  

they  request them , unless they  first reject their errors and  are reconciled  to  the  

Church. The  Code  m akes  no  distinction  betw een  the  w ell and  the  sick, betw een  

the  conscious  and  the  unconscious. Elsewhere in  the  Code, there  is  the  sam e con

scious  endeavor to  exclude  heretics  and  schism atics.47 It w ould  seem  that a  study  

of the  Code  justifies K ilker’s verdict that from  a juridical view point, those out

side  the  Church  are  not suitable  recipients of the  Sacram ents.48

A part from  this legal discussion  of the  problem , m oral theologians  offer a  solid  

and  w eighty (though conditional) approval of adm inistering  the Sacram ents in  

the cases in question. D ’A nnibale recorded his opinion that Extrem e U nction 

m ight be given to  a person suddenly stricken w ith  unconsciousness and danger 

of death, even  if he  had  given  no  sign indicating  desire  for the  Sacram ent, w hen  

it is probable that he w ould not reject such aid, and particularly w here he is 

an uninstructed (rud is) person of good faith, or a person w ho has never been  

adverse to Catholicity.49 K enrick, w ho w rote w ith m ore intim ate know ledge  

of conditions  in  the  U nited  States, w as stricter; he  w ould  extend  this  perm ission  

only to  those w ho had  show n som e leaning  tow ard the Church.59 N oldin 51 and  

G enicot5’ w ould  allow  secret and  conditional absolution of a  heretic w hose good

49 K ern, T racta tu s de E xtrem a U nctione , p. 317 w ould restrict the application  of these de
cisions to schism atics w ho share the Catholic faith in these Sacram ents,— O rthodox G reek, 
N estorians, etc. O n this basis, only certain H igh Church Episcopalians, am ong the fam iliar 
heretical organizations, could  be  given  the  Sacram ents.

47 Cf. “ F idelis"  in  canons 1161,1162, § 3, 1169; com pare  canons 1188  and  2259, § 1; canons 
906, 925, 1152. In  all these “fide lis”  is clearly  restricted  to  the Catholic faithful.

49  E xtrem e U nction , p. 126.

n  Sum m ula T heo l. M ora l., Ill, 317. H e quotes as authority a text from St. A ugustine  
w hich, K ilker notes (o. c ., p. 133), applied  to  the  very  different case of a  dying  catechum en.

59  E pitom e T heo l. M ora l., p. 413, n. 50.

51 T heo l. M ora l., Ill, n. 295.

*»  In stitu tiones T heo l. M ora l., II, 298; cf. his C asus, p. 424, casus 619.
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faith m ade his heresy  a purely  m aterial delict, and  w ho, though  still conscious, 

cannot prudently be further instructed. Tanquerey thinks it w ould not be  

illicit to  absolve dying heretics w ho cannot now  be instructed in the true faith, 

and  w hose heresy  is purely  m aterial.53 * 55

53 B revior  Synopsis T heo l. M ora l, n. 1194.

«  E pitom e, II, n. 16. K ilker (E xtrem e U nction , p. 132) criticizes this passage: it w rongly  
im plies that canon 731, §2, refers only to adm inistration to those that are healthy; w hereas 
adm ittedly the canon refers also to Extrem e U nction, w hich is alw ays adm inistered to the  
sick.

55 T heo log ia M ora lis , III, 195.

66 M anua le  Juris C anon ic i, III, D e  Sacram en tis , p . 1.

57 T he  A dm in istra tion  o f the  Sacram en ts  to  D ying  N on-C a tholics , p. 78.

66 St. Thom as, la-IIae, q. 90, art. 2, w rites “Legislator in eis [legibus] statuendis attendit 
id  quod  com m uniter et in  pluribus accidit. Si quid  autem  ex  speciali causa  in  aliquo  inveniatur, 
quod observantiae statuti repugnet, non intendit talem legislator ad statuti observantiam  
obligare. In  quo  tam en  est discretio  adhibenda.” Cf. also Ila-IIae, q. 147, art. 4.

69 K enrick (M oral. T heo l., D e V irtu te  R elig ion is , n. 46) records an  interesting case: “In foro  
externo ornes censentur haeretici qui errorem  contra fidem  in secta aliqua profitentur. Ideo  
severe correptus est a  Suprem a Inquisitione sacerdos quidam  qui hom inem  a secta Calviniana 
a censuris absolvit absque facultate necessaria, praetextans quod ‘cum  ignarus haeresum  et 
errorum  Calvini esset, non  posset dici haerticus form alis.’ ‘Ipsius opinio potius m etaphysica 
quam  vera in S. O fficio non  est recepta ’. ’’ Considering only the question  of subjective  good  
faith one  m ay  question the  d ic tum  that the  good  faith and consequent purely  m aterial sin of 
heresy is “potius m etaphysica quam  vera" in  m any  cases today.

•° “Q uod  non  est licitum  lege, necessitas facit licitum ” ,— c. 3, de  regu lis  ju ris , V , 41.

61 N oldin, D e  P raecep tis, II, nn. 75-78. A ccording  to  this  m oral principle, all m en  are  bound  
to  assist a  neighbor in  extrem e  spiritual necessity, even though  this assistance  involves risk  of 
life itself.

A m ong m ore recent w riters, V erm eersch-Creusen in their com m entary on  

canon 731, §2, itself, introduce a distinction betw een Catholics in good health  

and those in danger of death.54 The sam e distinction is found  in  V erm eersch ’s 

M oral Theology.55 Pruem m er w ould  allow  the adm inistration of Penance, but 

not of Extrem e U nction.56 K ing, in  his dissertation  on  this very subject, allow s 

the adm inistration  of both  Sacram ents.57

The nam es just cited are not a com plete list, but in them selves constitute a  

w eighty body  of extrinsic authority  for any  opinion. There exists therefore the  

seem ing contradiction betw een a law  w hich seem s clear and definite, and an  

opposite teaching by proba ti auctores. The solution w ould seem  to lie in the  

fact that law , as law , deals w ith the  regular and  ordinary cases.58 O n  this basis, 

the Church has insisted that her Sacram ents be given only  to  her ow n  faithful; 

and, m indful of her traditional attitude tow ard heresy, she im poses on her 

m inisters a strict obligation not to adm inister the Sacram ents to others, no  

m atter how  good their faith, nor how  explicitly they  request sacram ental aid.5’ 

M oralists, on  the other hand, deal w ith exceptional cases, and  heed particularly  

sm all distinctions w hich  cannot possibly  be provided for in  general legislation.60 

W ith the fam iliar doctrine of “extrem e spiritual necessity” before them ,61 

they  recognize  that a  great spiritual good  can  be obtained (probably), and  that
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sm all evils are present only indirectly and by tolerance,— the adm inistering of 

Sacram ents sub  cond itione , som e m inim um of scandal, and technical violation  

of the exact letter of the law . Judging the relative proportions of these con

siderations, they conclude that it w ould be unreasonable to interpret the law  

w ith absolute rigor; and since the Church is never unreasonable, they con

clude that these cases are  not contem plated  by  the law .62 * * * This is the  m oralist’s 

equivalent of the ep ikeia  of canonists, and serves to  indicate that the applica

tion  of ep ikeia  to  this  canon  has  a  prudent basis.62

62 Reuter, N eo-C on fessariu s, p. 203, suggests that canon 731, 2, is the  official teaching  of the  
Church, w hereas the decision of the H oly O ffice is w hat "Ecclesia, pia M ater, non-officialiter 
concedat.” This distinction  of official and  unofficial is  rather unhappy. It suggests that there 
exists outside the law  an esoteric discipline w hich is available only to the initiated, w hile 
others rem ain bound by  the  strict letter of ordinary legislation.

· » “Epikeia  dicit eam  legis  interpretationem  qua, contra  verba  etiam  clara  legis, sed  secundum  
m entem  legislatoris, quidam  casus e legis dispositione prudenter exim itur” ,— V erm eersch- 

Creusen, E pitom e, I, n. 97.

H  E xtrem e U nction , p. 135.

“Canon  1144.

“  Cappello, D e  Sacram en tis , I, n. 113; Paschang, Sacram en ta ls , p. 10.

67  M odifica tiones  in  T racta tu  de  C ensuris, p. 93.

Canon 731, §2, w ill therefore be understood as im posing a strict w arning  

against any  lax  concessions to  heretics. But as regards exceptional and  extrem e 

cases, K ilker ’s verdict m ay  be  adopted:

“A  priest w ho gives Extrem e U nction [or Penance] to dying here

tics has enough of extrinsic probability on his side to save him from  
any  scruples of conscience or criticism  by  his  superiors. A gain, a  priest 

w ho  does  not anoint [or absolve] in  these cases cannot be im pugned  for 
a lack of love tow ard souls. H e has in support of his refusal argu

m ents w hose intrinsic w orth are [ric] m uch greater than those w hich  

prom pt the  contrary  m ode  of  procedure.’164

*********

The  Code defines Sacram entels as: “ R es  au t actiones  qu ibus  E cclesia  in  a liquam  

Sacram en torum  im ita tionem , u ti so le t, ad  ob linendos, ex  sua  im petra tione , effec tu s 

praesertim  sp iritua les.A m ong Sacram entels are included certain religious 

articles w hich have been blessed,— holy  w ater, candles, etc.,— som etim es called  

perm anent  Sacram entels  because  of the  durability  of the  articles  them selves; and  

certain rites, som etim es called  transient Sacram entels, since the  spiritual benefit 

is connected  w ith  an  action.66

Cm ica states that prior to the Code there w as no explicit legislation for

bidding heretics or other excom m unicates the reception of Sacram entels.67 It 

w ould seem that this om ission is explained by the fact that it w as deem ed
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unnecessary, in view of the strict attitude of the Church tow ard these delin

quents.68

The chief legislation of the Code, as regards those w ho m ay receive Sacra- 

m entals, is found  in  three canons  :

Benedictiones, im prim is im pertiendae catholicis, dari quoque 

possunt catechum ensis, im o, nisi obstet Ecclesiae prohibitio, etiam  
acatholicis ad  obtinendum  fidei lum en vel, una cum  illo, corporis sani

tatem .69
Exorcism i a  legitim is m inistris fieri possunt non solum  in  fideles et 

catechum enos, sed etiam  in acatholicos vel excom m unicatos.70

N on potest excom m unicatus .. . recipere . . . post sententiam  dec- 
laratoriam  vel condem natoriam  . . . Sacrem entalia.71

The effect of this legislation  w ill be best understood by distinguishing various 

types  of  heretics.

First, the  Catholic  w ho  has com m itted a sim ple delict of heresy, or w ho  even  

has joined  a  non-Catholic  sect, but w ho  has not been  sentenced judicially  for his 

delict, is not forbidden  by  canon  2260, §1, to  receive  or  use  Sacram entels. A s w ill 

appear below , the use of perm anent Sacram entels,— such as blessed w ater, 

candles, rosaries, etc.,— is probably not forbidden to even the sentenced  here

tic; a  fo rtio ri, the  sim ple  heretic m ay  continue to  possess and  use  these articles, 

subject to the restriction that he cannot now  gain the indulgences w hich are  

com m only attached to  their use.7’ A s to  blessings, canon 1149 states that they  

are intended  prim arily  for Catholics, that is, the faithful; but the sam e canon  

adds that they  m ay be given to  non-Catholics for the purpose of obtaining the  

light of faith and, secondarily, health of body. Since the Catholic w ho has 

fallen into heresy, and the baptized  non-Catholic are presum ed” to be equally 

guilty of their heretical depravity, it w ould seem  that there is no reason to  

deny  to  the  form er  w hat is  allow ed  to  the  latter.

Canon 1149 restricts the giving of blessings to non-Catholics by the clause 

"n isi obsie t E cclesiae  proh ib itio ." Such prohibitions  exist in  regard  to  sentenced 

excom m unicates;” delinquents w ho have been personally interdicted;75 those 

w ho, sc ien ter, have contracted  a  m ixed  m arriage w ithout obtaining  the required  

dispensation;76 those w ho have been sentenced w ith a vindictive penalty of

“  H yland, E xcom m un ication , p. 78.

”  Canon 1149.

79 Canon 1152.

71 Canon  2260, §1.

»  Canon  2262, §1.

”  Canon  2200, §2.

71 Canon  2260, §1.

«  Canon  2275, §2.

76 Canon  2375.
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I prina tio Sacram en talium 77 N one of these prohibitions attaches to the sim ple

I heretic as such. H e does how ever incur an irregularity ex delicto , w hich dis-

! j qualifies  him  for the  réception of O rders, and  hence of the  Sacram entals given  iri

i the various O rdinations.18

; Baptized  non-Catholics, as w as just said, are  presum ed in the external forum

I to  be responsible for their heresy, and  hence to  be in the sam e condition as the

ί Catholic w ho lapses into heresy. H ow ever, canon 1149 perm its them to

, receive blessings, save w here the Church has interposed a prohibition. A  de

cision of the Sacred Congregation of Rites has indicated the extension of the  

! I term  '‘bened ictiones,” as used in this canon; and declared that it includes the

• < bestow ing  of such public Sacram entals as the im position of ashes, the distribu

tion of palm s, etc.” This decision  w as rendered in response to a question  con-

I cem ing catechum ens. H ence Blat 80 and N oldin81 restrict its application to

; catechum ens  alone. O thers, such as A ugustine,82 A yrinhac,88 and  V erm eersch-

Creusen,84 understand  it in  a  broader sense, as indicating  the  scope of the  canon  

in  regard  to  non-Catholics in  general, w hether or  no  they  have expressed any  in- 

! tention  of joining  the Church. H ence they  state that these  public Sacram entals

m ay  be  given  to  non-Catholics  in  general.

The H oly O ffice has frequently insisted that Catholic m inisters take great 

care in the m atter of giving  Sacram entals to  non-Catholics. There is, first, the  

. danger that the  recipients w ill ignorant of their nature and  purpose, and  hence  

receive and use them  superstitiously.85 Secondly, there is the danger that in  

giving  Sacram entals to  non-Catholics, scandal m ight be given, since this action  

w ould  seem  to  be  an  approval of the  non-Catholic ’s religious status.86 The  duty  

to  avoid these dangers, indicated  by  the  decisions of the  H oly  O ffice, is a  m atter 

of natural law , and hence applies irrespective of any  positive legislation w hich  

perm its the  giving  to  the  Sacram entals  to  the  non-Catholic.

The third  type  of heretic is the  sentenced  heretic,— a  delinquent w hose delict 

has been  judicially  proved  and  m ade the basis of a  declaratory  or  condem natory  

sentence. Canon  2261  states  sim ply  that he  is forbidden  to  receive  Sacram entals.

Pre-Code authorities m ade a distinction betw een the reception and use of

17 Canon  2291, n. 6.

18 Canon  985, n. 1. Cf. N oldin, D e  Sacram en tis , n. 450.

79 M arch 8, 1919,— A .A .S ., X I, 144 .

89 C om m en tarium , III, 724.

81  D e  Sacram en tis , n. 46.

82 C om m en tary , IV , 567.

88  P ena l  L eg isla tion , n. 342.

81  E pitom e, II, 467.

88 S.C .S.Off., D ec. 11, 1749,— C ollec t., n. 374; A ug. 11, 1768,— C ollec t., n. 468; cf. II Council 
of Baltim ore, n. 350.

»  S.C .S.Off., June 22, 1859,— C ollec t., n. 1176.

! 
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Sacram entals.87 Certain Sacram entals w ere received; as, for exam ple, the  

blessing  accorded  w om en  after childbirth  ; the  recipient is  passive, and  the  Sacra

m ental consists  in  the  actions  and  w ords of the priest. O ther Sacram entals  w ere 

used; the perm anent Sacram entals, like rosaries, candles, etc. Since the Code  

uses only  the  w ord  ' ‘recipere ,”  and  since this penal law , as a  res  od iosa , is subject 

to strict interpretation, it w ould seem  probable that even a sentenced heretic  

m ay  use Sacram entals, although  he  m ay  not receive  them .88

87 Ballerini, O pus T heo l. M ora l., V II, n. 396; A lphonsus, T heo l. M oral., V II, n. 174.

88 So  H yland, E xcom m un ication , p. 79; con tra , A ugustine, C om m en tary , V III, p. 180; N oldin, 
D e C ensuris , n. 40; A yrinhac, P ena l L eg isla tion , p. 122.

89 Cf. V erm eersch-Creusen, E pitom e, III, n. 464.

80 A ugustine, C om m en tary , V III, p. 184. Cf. Cappello, D e C ensuris, n. 156; Sole, D e  D elic tis , 
n. 222.

There  is  one  Sacram ental w hich  m ay  be  received  both  validly  and  licitly  by  any  

heretic, nam ely, exorcism . This blessing, designed to drive forth evil spirits 

w ho possess the person, m ay be accorded, under the usual conditions, to any  

person, w hether the person be infidel, catechum en, heretic or excom m unicate. 

The Code m akes no  distinction in  regard  to  the last group; and  hence  the exor

cism  m ay  be im parted  to  the  vitand i as w ell as the  to lera ti.

c. P articipa tion  in  the C om m on  Su ffrages o f the C hurch

The  com m on suffrages of the Church  are  the spiritual aids by  w hich  m em bers 

of the Church  assist one another, either to  atone for tem poral punishm ents due  

to sin (per sa tis factionem ), or to obtain, directly  or indirectly, spiritual benefits 

(per im petra tionem ). In the term inology of pre-Code authors, “com m on suf

frages” w as the  generic term  for all the  spiritual aids w hich  com e from  the treas

ury of the Church and  from  the prayers, good w orks and M asses offered in the  

nam e of the Church. Canon 2262, §1, enum erates separately “indulgences, 

suffrages and  public  prayers.” Indulgences are  specifically  defined  in  canon  911, 

as:

Rem issio coram D eo poenae tem poralis debitae pro peccatis, ad  
culpam quod attinet jam deletis, quam ecclesiastica auctoritas ex  

thesauro Ecclesiae concedit pro vivis per m odum absolutionis, pro  

defunctis per m odum  suffragii.

The distinction betw een suffrages and public prayers is not clearly indicated  

in  the  Code or  by  com m entators.89 In  a  general w ay, the  term  “suffrages” seem s 

to indicate prayers and w orks of satisfaction, w hile “public prayers” seem s 

to indicate im pétration." In any case, canon 2262, §1, is intended to in

clude  all the  effects of prayer and  good  w orks offered in  the  nam e  of the  Church; 

and  the provision  of this canon  is:
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§1. Excom m unicatus non fit particeps indulgentiarum , suffragiorum , 

publicarum  Ecclesiae precum ;

§2. N on  prohibentur  tam en:

1. Fideles privatim  pro  eo orare;

2. Sacerodotes M issam  privatim ac rem oto scandao pro eo appli

care; sed  si sit vitandus, pro  ejus conversione tantum .

A s has been stated, a heretic is not deprived of access to  G od. H e can and  

he should pray  for him self in the sam e m anner as any sinner.  »* Likew ise, the  

Church explicitly  provides that the faithful m ay pray for him  in private,— for 

his conversion, and for any legitim ate grace or favor.91 92 * M oreover, this canon  

term inates  a  pre-Code  controversy  as to  w hether or no  a  priest can  say  M ass for 

a  heretic.95 * U nder the  present law , a  heretic  is excluded  from  the  general fruits  

of the M ass, since they are excluded  from  the com m on suffrages. From  their 

very nature the m ost special fruits are reserved to the celebrant. This leaves 

the  special or m inisterial fruits, w hich  can  be  applied according  to  the  intention  

of the celebrant. These m ay now , w ithout question, be offered for the heretic, 

and  for any  legitim ate intention  of his; always  provided  that there  is no  scandal, 

and that there be no public announcem ent of this application. The only re

striction is in  the  case of a  vitandus; here the Church  w ill only  allow  M ass to  be  

said  for  his  conversion.

91 H e cannot of course obtain the indulgences attached to  certain form ulae;— Canon 2262, 
§1, quoted  above.

92 Pighi, C ensurae , n. 21, b. This perm ission extends even  to  the  vitand i.

99 G asparri, D e  E ucharistia , I, n. 483.

94 C. 8, X , de  haere tic is , V , 7.

95 A lphonsus, T heo l.. M ora l, N T L , n. 164; W em z, Jus  D ecreta lium , V I, n. 188.

94 Pighi, C ensurae , n. 22, b.

Returning to  the consideration of public prayers, canon 2262, §1, states that 

heretics are deprived of all participation in them . This law  is som ewhat m ore  

rigorous than the teaching of approved  pre-Code authorities. Excom m unicates  

w ere deprived of this participation  under the law  of the D ecretals,94 but after 

the  Constitution  A d  E vitanda , question arose as to  the  status of the  to lera ti; and  

com m on  opinion  held  that at least the latter  could  be  publicly  prayed  for.95 The  

Code, w hile conceding full perm ission for private prayers, has definitely over

ruled  this pre-Code  doctrine, and  excluded  all excom m unicates, w hether vitand i 

or  to lera ti, from  such  prayers. H ence  it w ould  be  illicit for prayers  to  be  publicly  

offered in the Church that any  heretic m ight recover from  sickness, or even be  

converted to  the  true faith.”

O ne special case concerns the offering of prayers and M asses for deceased  

heretics. This should  not be done for those w ho  died obdurate and  in  m anifest 

bad  faith  ; for  this  w ould  be  to  pray  for  a  lost soul, and  w ould  im ply  the  heretical
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belief that G od ’s judgm ent can be reversed. But w here this condition does not 

obtain, prayers and M asses can  be offered on the sam e basis as for the living. 

Thus  there m ay  be such cases as the follow ing. If the  heretic  w as reconciled to  

the Church, he becam e again one of the  faithful, for w hom  prayers and M asses 

m ay be offered publicly. If he w as accorded Christian burial, either because 

his delict w as occult, or because before death  he  m ade som e sign of repentance, 

the presum ption of his having re-entered the com m union of the faithful w ill 

again  perm it a public M ass.97 If how ever he died w hile still under declaratory  

sentence, the M ass could  be said only privately, and  in  such  m anner as to  give  

no  scandal. Finally, if he died as a vitandus, there  is controversy  as to w hether 

M ass m ay be said at all. A ugustine holds that canon 2262, §2, n. 2 perm its 

M ass only for his conversion, and that M ass for this intention  is m eaningless 

w hen the  vitandus is dead; hence  no  M ass m ay  be said.98 99 Pighi agrees w ith this 

doctrine, but cautiously  adds “sa ltem  pub lice."  w H yland  argues that penal law  

m ust be interpreted strictly; and since the canon contem plates only the living  

vitandus, its prohibitions should not extend to a different case, that of a dead  

vitandus; therefore M ass m ay be offered, privately  and  w ithout scandal.199 In  

practice how ever, it w ould seem  clear that a  heretic  w hose offense w as so  serious 

as to  m erit his condem nation as vitandus, and  w ho  persevered until death  under 

this  censure, m ust be  considered, in  any  prudent judgm ent, an  obdurate sinner. 

O n this basis, if no  other, M ass should  not be said for him .

97 Cappello, D e C ensuris , n. 156.

99 C om m en tary, V III, n. 186.

99 C ensurae , n. 22, c.

190 E xcom m un ica tion , p. 122.

191 C. 1, C. X X IV , q. 2; in w hich are  repeated the fam iliar w ords of Pope  Leo  I, (440-461), 
“Q uibus non  com m unicavim us vivis, non  com m unicem us defunctis.”

199 C. 12, X , de  sepu lt., Ill, 28; in  the  Code, canon 1242 provides for the  exhum ation  of the  
body of a  vitandus.

d. E cclesiastica l B uria l

The religious life of the individual m ay properly be considered as extending 

beyond  his death, and  to  include  the  final disposition  of his body. Ecclesiastical  

burial is the last pledge of com m union w ith the Church, and  as such, is highly  

prized by the faithful, and  properly denied to those w ho do  not belong to the  

com m union of the Church. D eprivation of ecclesiastical burial is one of the  

ancient penalties inflicted upon heretics and other excom m unicates.191 Con

versely, the intrusion into  a Catholic cem etery of the body  of one w ho  w as not 

a m em ber of the Church, w as considered a sacrilege, and the profanation w as 

rem oved  only  byexhum ingthe  body  and  burying  it elsew here.191 The  seriousness 

of the  offense com m itted  by  those  w ho  violate this law  is to  be seen  in the  legis-
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i . .

! ! i lation  w hich has obtained from  the early  centuries, and  w hich  is retained  in  the

! ! Code.103 ■
11 i '

; i The general principle governing ecclesiastical burial is generously conceived: >

r i . no  one  is to  be  refused  such  burial unless  he  be  expressly  denied  it by  law .104 This '

? ; burial com prises the transfer of the body to the Church, funeral services over

; it in the Church, and burial in a place legitim ately constituted for the bodies

! of the  faithful departed.105 i

J Canon 1240 gives a taxative list of those w ho are denied these final honors.

J Three headings concern  heretics:

; 1. N otorii apostate a Christiana fide, aut sectae haereticae vel schis-

m aticae aut sectae m assonicae aliisve ejusdem  generis societatibus  
i notarié addicti;

' 2. Excom m unicati vel interdicti post sententiam condem natoriam  !

; * vel declaratoriam ;

6. A lii peccatores publici et m anifesti.

i

5 , Thus, all heretics w ho are m em bers (notoriously) of a non-Catholic sect or

condem ned society, are denied ecclesiastical burial under section one; all the  

vitand i and all sentenced  to lera ti under section tw o; all w hose final unrepentant

( death is publicly know n and m anifest, under section six. This leaves unm en-

, ' tioned a considerable num ber of heretics, w ho therefore cannot be denied ec

clesiastical burial, if it is requested; viz., all occult heretics w ho, after their 

: delict, continued  to  live  in  such  a  w ay  as not to  be  considered  public sinners.

! It m ust be noted, m oreover, that canon 1240 does not exclude these groups

> absolutely, but only conditionally: “ E cclesiastica  sepu ltu ra  privan tur, n isi an te

J m ortem  a liqua  dederin t poen iten tiae signa .” If they did give som e sign of re-

: pentance before death, they are not to be denied ecclesiastical burial. The

i clearest sign of repentance  w ould  be the  request for the presence of a priest;

i but other signs  w ould  be  entirely  satisfactory,— w ords of sorrow  and  repentance,

ί acts  of faith  and  contrition, and,— if the  delinquent had  lost the  use of speech,—

nods, m ovem ents of the  hands or eyes in  response to  suggestions of repentance, 

or general acts  of piety, such  as  kissing  a  crucifix, etc.

; Even m ore than this, the Church provides that w here there are signs of

j ! repentance w hich are only doubtful, the case is to  be referred, if tim e perm its,

I ! to  the  O rdinary; and  if on  investigation, it is found  that the  sign  m ight indicate

1 repentance, even doubtfully, the O rdinary is to perm it ecclesiastical burial,

103 C. 8, de  priv ., V , 7, in Sexto; Constitution "A posto ticae  Sed is” , V I,n. 2,— F ontes C od ic is  
J .C ., n. 552. The present law  is  stated  in  canon  2339.

104 Canon 1239, §2, n. 2.

105 Canon  1204.
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under any conditions of privacy and lack of pom p w hich m ay be required to  

avoid scandal.108

108 V erm eersch-Creusen, E pitom e, II, n. 649. Cf. S.C.S.O ff., Sept. 19,1877,— C ollec t, n. 1483.

107 S.C .S.O ff., A ug. 16, 1787,— C ollec t, n. 549; A pril 13, 1853,— C ollec t, n. 1089; M arch 30, 
1859,— C ollec t, n. 1173; Feb. 12, 1862,— C ollec t, n. 1227; the special toleration of burial "in  

, sepuchris gen tilitiis” ,— C ollec t. I, p. 641, not. 1.

I i«  This reasoning applies to heretics w ho have never been Catholics, in w hose case there is
reason to think  that good faith existed. If the  dead person w ere an  ex-Catholic, there is less 
reason  to  think  that this  excuse  existed, and  m ore  reason  to  apply  the  penal law  in  all its  rigor.

D ifficulties in regard  to burial w ill ordinarily arise w here the religious status 

of the  dead  person  is different  from  that of his  surviving  relatives; com m only  this 

is due to  a  previous m ixed  m arriage. The question therefore often  com es in  the  

form  of  a  request  that a  heretical spouse  be  interred  in  the  sam e  plot as  a  Catholic 

spouse w ho had previously died. The sentim ent w hich dem ands that those  

w ho have been partners in life should not be separated in death, is a natural 

and  strong  one, and  deserves respectful consideration. The  Church  has tolerated  

the  practice  of  having  a  com m on  burial lot for  such  fam ilies, in  w hich  the  graves of 

the Catholics are blessed individually, w hile those of the non-Catholics rem ain 

unconsecrated. 107 The  reply  of the  H oly  O ffice, A ugust 16,1787, indicates that a  

very grave reason  i.e., the inability  to resist the requirem ents of civil law , w ill 

ί perm it the toleration of a burial of a heretic even in Catholic and consecrated  

cem eteries. H ow ever, this toleration w ould seem possible only in extrem e  

cases; and the other solution of providing unblessed  graves for heretics is cer

tainly preferable, granted that the Church has, by granting a dispensation, 

* conceded not m erely the validity, but likew ise the  liceity of the previous m ar

riage.108



CH APTER SIX

H ERSEY  A N D O FFICIA L STA TU S A N D A CTIO N S

The last chapter treated of the effects of heresy upon w hat w as called, in  

general term s, the religious or pious life of the delinquent. In the sam e w ay, 

the  present chapter treats of the effects of heresy  upon  w hat is called, again  in  

general term inology, official status and  actions. In  the  last chapter, the  heretic 

w as envisaged as entering, or seeking to enter, into  activities w hich have to  do  

w ith personal sanctification and  devotion, and it w as noted to  w hat extent his 

excom m unication debarred him  from  doing w hat other  .Catholics do in caring  

for their spiritual w elfare. In  this chapter he is envisaged  as engaging or seek

ing to engage in activities w hich m inister to the spiritual w elfare of others in  

som e  official w ay. H e  is  occupying, or seeking  to  occupy, a  place  in  the  Church ’s 

organized  life, w ith  Catholics depending upon  his actions, directly  or indirectly, 

for certain  religious benefits.

In  general, it m ay be said that a heretic is guilty of sin w henever he acts in  

an official capacity (in the sense of “official” just given); it is m anifestly im 

proper for one w ho has been guilty of the gravest of sins against the Church  

as an  authoritative  society, and  w ho  has thereby  incurred  excom m unication  and  

loss of m em bership in  the general com m union of that society, to  act thereafter 

as one of the society ’s officers, and  to  adm inister officially  to  the faithful m em 

bers of that society. This reasoning applies to the occult heretic, w hose con

science is burdened  w ith responsibility for his delict, even though others know  

nothing of its com m ission. W hen how ever his delict is judicially ascertained  

and declared, the Church provides in general that he m ay not act and if he  

attem pts to do so, m akes his acts invalid. Finally, as a suprem e vindictive  

penalty, w hen all other efforts to break his contum acy have failed, she not 

m erely m akes his acts invalid, but rem oves him  from  the office itself, and ap

points another in  his stead.1 This progression, illicity, invalidity, rem oval from  

office, is her general plan of successive punishm ent. W ith this in m ind, and  

m aking  necessary  exceptions, it w ill be easy to  understand and rem em ber the  

provisions  of the  law  in  regard  to  various activities.

1 The delict of joining  a  non-Catholic sect is an  autom atic  resignation  of any  benefice, etc., 
w hen com m itted by a cleric. This penalty is im m ediately applied, and  not reserved  for ad

vanced contum acy.

a. T he A dm in istra tion  o f Sacram en ts  and  Sacram en ta ls

There  m ay  be  unfortunate  cases in  w hich  the  delict of heresy  is com m itted  by  

a  cleric. In  such cases, according  to  canon  2261, the  excom m unication  incurred  

76
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as a consequence involves a prohibition to confect or adm inister Sacram ents  

or Sacram entals.

In this connection, tw o prelim inary points m ust be noted. First, if a cleric 

is  in  the  state  of m ortal sin, he  com m its  a  new  sin  of sacrilegious irreverence  each  

tim e that he  says M ass or  adm inisters  a  Sacram ent.2 * This is  a  law  of  the  internal 

forum , and m akes these acts illicit because of his subjective  dispositions. This 

subjective law  has its origin and  adm inistration  in m oral theology, and not in  

canon  law . This m oral law  applies quite  independently  of any  prohibition of the  

external forum . It m ay exist w here full perm ission  is accorded in the external 

forum , or not exist w here  external law  interposes a  prohibition. In  the  follow ing  

pages disregard  entirely the m oral w orthiness of the person, and  consider only  

his relation  w ith  laws governing  the  external forum .

2 N oldin, T heo l. M ora l, III, D e  Sacram en tis , n. 28.

’ See Chapter O ne above.

4 Cf. X , de clerico excom m un ica to , V , 27. C. 1 is the 29th. canon of the A postolic canons 

tea . 400); c. 2  is canon 6of the Council of A ntioch (341), w hich  had  likew ise been quoted by  
G ratian, c. 6, C. X L, 2. 3.

• C. 3,4,6,10, X , de  clerico  excom m un ica to , V , 27.

• C. 9, X , de haere tic is , V ., 7. The penalty w as m inor excom m unication. A fter the consti
tution ‘ ‘A d  E vitanda” , this m inor excom m unication w as incurred only  w hen  a Sacram ent w as  
illicitly  received  from  a  vitandus. M inor Excom m unication w as abolished  by  the  Constitution  
“ A posto licae Sed is” ; but this Constitution  and the Code (canon 2372) penalize the reception  
of H oly  O rders from  a  heretic, '

Secondly, this section deals only w ith the licit adm inistration of the Sacra

m ents, prescinding entirely  from  questions regarding their validity  except w here  

(as in the case of Penance), validity depends upon  jurisdiction  in the external 

forum . A M ass said, or a Confirm ation or O rdination conferred by even a  

vitandus heretic w ill be valid if he had the proper pow er of O rders, and the  

requisite m atter, form  and intention, in confecting the Sacram ent. The legis

lation w e are about to record does not m ake the confection of these Sacra

m ents invalid, but does m ake  it illicit.

This  m uch  stated,— the  propriety  of  excluding  heretics  from  the  adm inistration  

of Sacram ents and Sacram entals has alw ays been so clear that the origins of 

the present law  can be traced  to  the earliest legislation  of the  Church.’ In  the  

Corpus Juris, heretics and excom m unicates w ere forbidden to celebrate M ass, 

and in general to  perform  any  sacred  function w hatever.4 The penalty for vio

lation of this prohibition w as an irregularity, som etim es accom panied by vin

dictive penalties of privation  of benefice and  deposition.5 The Church likew ise  

im posed an obligation on her faithful to avoid receiving Sacram ents from  ex

com m unicated  m inisters.*

In  the  Code, canon  2261, §1, prohibits heretical clerics  the  licit confection  and  

adm inistration of Sacram ents and  Sacram entals, and in so doing continues the  

age-old discipline of the Church. The law  is not, how ever, absolute and un
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conditional. Certain exceptions are im m ediately m ade. Before noting these, 

it is w ell to  recall again canon 2232, §1, w hich allow s occult delinquents to  act 

in the external forum  as if they w ere not censured, to the extent required  for 

the preservation of their good nam e. This canon m ay have ready application  

in the case of a heretical cleric w hose offense w as occult. The refusal to say  

M ass or confer Sacram ents  could  scarcely  be  explained, in  certain  circum stances, 

except in term s of his being conscious of guilt. H ence, as far as the external 

forum  is concerned, an  occult heretic m ay appeal to this canon 2232, §1, as a  

release  from  the  prohibition  of canon  2261, §1.

In addition to this, the second and third sections of canon 2261 provide for 

the delinquent’s adm inistration of Sacram ents in certain special cases. This 

provision is not intended as a favor to the delinquent him self, but rather as a  

m eans of m aking the Sacram ents m ore available to the faithful, especially in  

urgent cases. These  tw o  sections  provide:

2. F ideles, salvo praescripto §3, possunt ex qualibet justa causa 

ab excom m unicato Sacram enta et Sacram entalia petere, m axi
m e si alii m inistri desint, et tunc excom m unicatus requisitus potest 

eadem  m inistrare neque ulla tenetur obligatione causam  a requirente 
percontandi.

3. Sed ab excom m unicatis vitandis necnon ab aliis excom m unica

tis postquam intercessit sententia condem natoria aut declarato- 
ria, fideles in solo m ortis periculo possunt petere tum  absolutionem  

sacram entalem  ad norm am  can. 882, 2252, tum  etiam , si alii desint 
m instri, cetera Sacram enta et Sacram entalia.

These tw o sections are addressed to the faithful, and regulate their inter

course w ith  priests know n  to  be excom m unicated  for som e delict. E x  hypo thesi, 

an occult heretical m inister is not concerned; but obviously, w hat is true of 

public  excom m unicates is even  m ore true of occult delinquents. The  provisions 

distinguish  betw een those priests w ho have not and those w ho have received  

judicial sentences, and  betw een the  faithful w hose case is urgent and  those w ho  

are  in  ordinary  need  of the  Sacram ents. H ence:

1, W hen a priest has been sentenced w ith either a declaratory or condem 

natory sentence of excom m unication (w hether he be vitandus  or to lera tu s), the  

faithful m ay  only  seek  Sacram ents from  his hand  w hen they, the  recipients, are  

in danger of death. Canons 882 and 2252 give all priests, of w hatever good  or 

bad  standing, faculties for Penance  w henever one of the faithful is in danger of 

death; and these faculties are of the broadest possible extension, so that the  

priest can absolve from  every sin and  every censure, w ith no  exceptions w hat

soever. Canon  2261 is the logical com plem ent of this legislation, in giving the  

faithful the  right to  seek the  m inistrations of priests so  em powered. The w hole 

is intended  to  m ake easier the  receptions of Sacram ents by  those  w ho, in  dying, 

need them  m ost. The fam iliar fact m ay  be noted that the Code uses the term
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“ in  pericu lo  m ortis ,”  and  not the term  “ in  articu lo  m ortis," w hich m ight have a  

stricter interpretation.7 M oreover, it is to  be noted that the dying  person m ay  

choose to  receive absolution  from  an excom m unicated  priest, even  w hen  priests 

in good standing  are present or available; but that the excom m unicated priest 

can adm inister V iaticum , Extrem e U nction or M atrim ony, and such Sacra- 

m entals as the Last Blessing, only  in  the absence  of approved  priests.

2. W hen the priest or other cleric is excom m unicated, but has not received  

either a declaratory or condem natory sentence, the faithful are perm itted to  

ask and receive from him  any Sacram ent or Sacram ental, especially if other 

m inisters are absent.8 In these circum stances the said m inister is free to ad

m inister to the faithful, and does not thereby violate the censure of w hich  

he  is conscious. The faithful are required  to  have a  just cause  for their request, 

but canonists do  not require that it be a serious (g ravis) cause; the earlier con

ferring of Baptism , the dispelling  of doubt concerning the gravity of a sin and  

the state of conscience, the desire for greater purity of soul w hen approaching  

the  H oly  Table, or the w ish to  com m unicate m ore  frequen tly , have been recog

nized as just causes for requesting  Sacram ents even from  priests know n to be 

under sim ple censure.8 M eanw hile the m inister is not required to investigate 

the reasons im pelling the faithful to approach him , nor to verify the justice  

of their reasons. O n being  asked  to  adm inister a Sacram ent, he is im m ediately  

free (ra tione censurae) to do so. Even m ore, canonists do not require him  to  

w ait for an explicit request. A ny  im plicit or reasonably  presum ed  petition w ill 

be sufficient. H ence, w hen no other m inister is available, a priest w ho is con

sciously guilty of a delict of heresy m ay go to the Church, and show  him self 

as ready to hear Confessions at the regular hours, to distribute Com m union  

and  celebrate M ass w hen the  faithful gather for these purposes.18

A  special w ord m ay be said about the Sacram ent of M atrim ony. The m in

isters of this Sacram ent are the spouses them selves. The general provision by  

the  Church  is contained  in  canons 1060  to  1066  inclusive. Canons 2260  and  2261  

offer an  interesting  study, in  as m uch  as these latter canons apply  to  the recep 

tion and  adm inistration  of the  Sacram ent of M atrim ony. The heretical party  is 

prohibited by these canons both to receive and to  adm inister the Sacram ent, 

w hile the Catholic  party  is adm inistering the  Sacram ent to  a  person  w ho  is (by  

juridical prestunption of the external forum ) excom m unicated, and  at the sam e 

tim e receiving the Sacram ent from this excom m unicate. In m ost cases, the  

heretical party is in good faith, and does not know  of canons 2260 and 2261.

_ ’ Cappello, D e  Sacram en tis , II, n. 408; H yland, E xcom m unica tion , p. 94. O n the  older dis
tinction  of these  term s, see Carr, C onstitu tion  “ A posto licae  Sed is"  E xp la ined , pp. 62-66.

8 This clause im plies that the  faithful have  a  certain  duty  in  charity  not to  occasion  a  sin  of 
sacrilege w hen a  priest is in  the  state of m ortal sin.

’ Cocchi, C om m en tarium , V III, n. 87; V erm eersch-Creusen, E pitom e, III, n. 463.

18 V erm eersch-Creusen, I. c .; H yland, E xcom m unica tion , p. 92.
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M oreover, w here a dispensation has been obtained, it show s the Church ’s 

toleration of the  situation, and  exem pts  the  particular m arriage  from  the general 

principles here stated. But even w here the ordinary good faith does not exist,

i.e.,  w here one of the parties is a Catholic in good standing, and the other is 

an ex-Catholic w ho is contum aciously addicted to heresy or apostasy, the  

Church w ill, for sufficient cause, still grant the dispensation for the sake of the  

innocent party. The  explanation m ay be  offered by  recalling  the  general theory  

of contracts.  A n innocent party m ay, for a just and sufficient reason, enter 

into  a  contract even  w hen  he know s that the other party  w ill thereby  sin. This 

w ill be em inently  true of the innocent party  to  such a  m arriage, since this con

tract w ill in such cases bring m ore of value and utility than m ost ordinary  

business affairs,— at  least  in  the estim ation of the innocent spouse. In any case, 

m arriages w ith heretics w ill be arranged and contracted in the light of the  

legislation specially  provided  for these cases.

11

12

11 H yland, Excom m unication, p. 99.

11 This phase of the Church ’s legislation has been frequently treated, and  hence w ill not be  
reviewed  m  this dissertation. Cf. Cappello, D e  M atrim onio ;  D e  Sm et, D e  M atrim on io ;  Cerato, 
M atrim onium ; Chelodi, Jus M atrim on ia le; Petrovits, T he N ew  C hurch L aw  on M atrim ony; 
A yrinhac, M arriage  L eg isla tion  in  the  N ew  C ode  o f C anon  L aw .

A  second aspect of this legislation arises w hen a priest has been guilty of a  

delict of heresy, and then is requested to assist at a m arriage. The right to  

assist at m arriages is very like the pow er of jurisdiction. It is obtained by  

virtue of an  office, and  m ay  be delegated to  others. It is therefore regulated  by  

canon 1095, §1, on the sam e principle that w ill later be seen regulating acts of 

jurisdiction; viz., the right to  assist at m arriages obtains until a declaratory  or 

condem natory  sentence  has  been  issued. This  m eans  that a  priest w ho otherw ise  

has a right to assist at m arriages can continue to do so validly even after a  

delict of heresy, up to  the  m om ent that he  is subjected to  a  declaratory  or con

dem natory  sentence of excom m unication. In conscience how ever, he is bound  

to observe the prohibition of canon 2261 except w hen the second or third sec

tions of that canon give him  perm ission to act, or w hen his offense is occult 

and  he  acts  under the  perm ission granted  by  canon  2232, §1, to  protect his good  

nam e. M oreover, by virtue of canon 1095, §2, he m ay delegate other priests  

to assist at m arriages during all the period in w hich he could validly assist 

him self; and  hence  such  delegation  is valid, in  spite of his delict of heresy, up  to  

the  m om ent a  judicial sentence  is issued  against him .

It need scarcely  be added that if a priest has incurred m ore than a sim ple 

excom m unication,— i.e., he has been sentenced to  deposition  or degradation, or 

has  autom atically  resigned  his benefice  or office by  joining  a  non-Catholic  sect,—  

he has lost thereby all right to assist at m arriages, and cannot validly do so. 

M oreover, it is controverted, and  at best doubtful, w hether a  sentenced  heretical 

priest can be validly delegated to assist at m arriages even by an O rdinary  or 
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Pastor w ho  has  the  right to  delegate.1’ Such  delegation w ould  certainly  be  illicit; 

and  since  it  w ill likew ise  probably  be  invalid, it should  never  be  consciously  given.

A s regards the duty of the priest w ho finds that one of the parties to a m ar

riage is an  ex-Catholic, w ho  has  incurred  excom m unication by  a  delict of heresy, 

and  w ho further refuses to be reconciled  to the Church, canon 1066 states the  

general principle that the priest should not assist at the m arriage in question, 

unless com pelled by som e grave cause, concerning w hich he should consult, if 

possible, the O rdinary. This prohibition does not apply to an occult heretic, 

even though  the parish priest is aw are of the delict and the  existence  of the re

sulting censure.14 The  canon  refers only  to  public sinners and  those notoriously  

under censure  of excom m unication. A nd  even  in  these cases, a  grave  reason  w ill 

perm it assistance at the m arriage.15 If how ever this ex-Catholic has been de

clared vitandus, an even m ore serious reason w ill be required, w hich, in the  

opinion  of som e  canonists, should  be  gravissim a .™

b. A cts o f Jurisd ic tion

The adm inistration of Sacram ents and Sacram entals involves the pow er of 

O rders. O ther activities of the clergy  are  based  upon the pow er of jurisdiction. 

Jurisdiction  is defined  as the pow er of ruling, or the pow er of com m anding  the  

faithful in  all m atters w hich  are  in  any  w ay  necessary  for the  attainm ent of the  

ends for w hich the Church w as instituted.17 Its tw o chief kinds are ordinary  

jurisdiction, w here the pow er of ruling is attached to an office and hence is 

possessed by w hoever holds that office, and delegated jurisdiction, w here a  

person  is given  certain authority, w ithout possessing the  office to  w hich the  au

thority regularly belongs. O bviously, it w ould be highly im proper for anyone  

but a Catholic to exercise either ordinary or delegated authority, and thus to  

assum e the role of directing the Catholic faithful in their religious life. Canon  

Law , guided by this principle, has consistently  declared that those w ho do not 

possess m em bership in the Church,— heretics or other excom m unicates,— are 

thereby  incapacitated  for the exercise of jurisdiction over the faithful.18 M ore-

u  C on tra , V erm eersch-Creusen, E pitom e, II, n. 396; D e  Sm et, D e  M atrim on io , n. 122; favor
ing  validity, V lam ing, P raelec tiones, n. 573, not. 2; Petrovits, N ew  C hurch  L aw  on  M atrim ony, 
follow ed V lam ing  in  his first edition, but changed to  the contrary view  in his second  edition; 
in  each  edition, n. 474.

»  Canon  2232.

15 V erm eersch-Creusen, o .c ., II, n. 331; cf. S.C .S.Off., Jan. 30, 1867,— C ollec t, n. 1300.

'•Chelodi, Jus  M atrim on ia le ,  n.67; Cappello, D e  Sacram en tis , III, n. 332; W ernz-Vidal, Jus  
C anon icum , V , n. 202.

”  Canon 196. Cf. Bargilliat, P raelec tiones, I, n. 175.

18  Cf. Chapter O ne, above. In the legislation of the early Church councils, apostates and  
heretics  not m erely  lost their positions  in  the  Church, but likewise  w ere  not perm itted  to  regain  
their form er pow er of orders and jurisdiction, even after repentance,— c. 1-12, D . L. For 
m edieval legislation, cf. c. 9, 16, X , de  haere tic is , V , 7.
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ί over, the faithful w ere for centuries required, under pain of m inor excom m uni

cation, to avoid com m unication  w ith clerics and other superiors w ho had been  

excom m unicated. The Church did not recognize the right of these superiors 

to rule the faithful, and obliged the faithful to avoid them ; thus punishing  

i delinquent superiors by a tw o-fold barrier against their use of jurisdiction.

I ' Because of the difficulty of determ ining w hen a superior claim ing jurisdiction

should or should not be obeyed, Pope M artin V  introduced the m itigated dis-

I cipline  of distinguishing  vitand i and  to lera ti.19

, . A  grasp  of the  general principles guiding  the  Church ’s penal legislation  m akes

I I the law  of the Code in the m atter of jurisdiction clear and easily understood.

Canon 2264 follow s the sam e plan in regard to jurisdiction as w as follow ed  in  

I the use of the pow er of O rders. A s soon as a delict of heresy has been com -

; m itted, the  delinquent incurs excom m unication, and  in  that instant is bound  in

; conscience,29 under pain of sin, to avoid exercising jurisdiction either in the

internal forum  or the  external. H ence, he  m ay  not hear Confessions (w hich, be- 

i, side the pow er of O rders, requires the pow er of jurisdiction), nor grant dis

pensations,  nor  act as  judge, nor  in  any  w ise  act as  an  ecclesiastical superior. This

■ prohibition  is  not entirely  absolute. A s in the use of O rders, so in  acts of juris-

; diction, the  Code  provides that in  certain  cases the  pow er of jurisdiction  already

possessed  m ay  be exercised even after a delict of heresy. These exceptions are

1 I, not established  as a  favor  to  the  delinquent, but rather  as a  favor to  the  faithful,

for w hose  benefit the  jurisdiction w ill be  em ployed. Thus, if the  faithful request 

a cleric to act in som e m atter hitherto w ithin his com petency, he m ay do so  

validly and licitly, despite the censure he has incurred, provided he has not 

:· 1 yet received  a judicial sentence of excom m unication. A gain, if one of the  faith-

J ful is dying, and needs som e exercise of jurisdiction, any priest m ay exercsise

I jurisdiction, even though he has been declared not m erely excom m unicate, but

I even vitandus. H ence (outside of the m inistration  to the dying), acts of juris-

, i diction by a sentenced heretic are both invalid and illicit; an unsentenced

heretic acts both validly and licitly w hen he has been requested, at least im - 

, plicitly, by the faithful, but otherw ise acts validly but illicitly. M oreover,

if a cleric has been guilty of a delict of heresy, and its com m ission becom es 

i ! know n  to  the Bishop so that a declaratory sentence has to be issued, the good

i of the Church w ill regularly  require that further steps be taken in accordance

I w ith canon 2314, §1, n. 2. A  canonical w arning  w ill be issued, and if this does

1 not lead to  recantation and repentance, the cleric w ill be deprived of any po-

i sition  he  m ay  have held, and  thus of the source of any  jurisdiction. Thereafter

I his acts w ill be  entirely  invalid on  this score.

I W e  have therefore  the  follow ing  possibilities:

»»  Cf. pages 12, 61, note  28. 

“Canon  2232.
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1. The occult heretic: he is bound in conscience to avoid the exercise of 

jurisdiction until he has been absolved; but m ay licitly and validly  act w hen 

such actions are necessary, either to avoid infam y (canon 2232), or w hen re

quested  even  im plicitly  by  the  faithful; save  for these  exceptions, he  acts  validly, 

but illicitly.

2. The public heretic, w ho has not yet been restrained by his Bishop or by  

judicial sentence: his acts of jurisdiction are valid, but illicit, except w hen re

quested  by  the  faithful.

3. The sentenced  heretic: his acts are both  invalid  and  illicit, except in the  

one  case  w hen  he  is  requested  to  act by  a  dying  Catholic.

This  last case is rare, but m ay  be briefly  review ed. If a  dying  Catholic w ishes 

to  receive the  Sacram ents, for the  peace of his conscience and (if the  Sacram ent 

be M atrim ony) for the legitim ation of offspring, any  priest, even a vitandus, is 

fully em pow ered by  the  Church to  act in  her nam e. H ence he  m ay adm inister 

the  Sacram ent of Penance, and  therew ith  exercise  jurisdiction  and  grant absolu 

tion from  any  sin or censure w hatsoever.21 Canon  2261, §3, perm its a Catholic 

w ho is in danger of death to seek and  receive the Sacram ent of Penance from  

even a sentenced heretical priest, even if there are present or available other 

priests in good standing, possessed of faculties for the adm inistration of this 

and other Sacram ents. This is a favor extended to the Catholic in w hat m ay  

be the  last m om ents of his life, and  is designed  to  rem ove  any  difficulty  or  repug

nance w hich he m ight feel tow ard the Sacram ent of Penance, if he could only  

receive it from  the approved priest. This generous perm ission exists only in  

regard  to  the Sacram ent of Penance. The sentenced  heretical priest cannot ad

m inister other Sacram ents or Sacram entals if an approved  priest is present.

21 Canon  882.

21 The Bishop “cannot be reached” if it is im possible to  see him  in person or send a letter 
and receive an answ er. Com m unication w ith the Bishop by telegraph of telephone is con
sidered an extraordinary m ethod, and even if this com m unication is possible, the Bishop  
"ad ire  nequ it"  in  term s of the  canon,— Com m . Interpret. Cod., June  2, 1918,— A .A .S ., X , 662.

This law for the adm inistration of the Sacram ents governs indirectly the  

sentenced  heretic ’s  acts of  jurisdiction. In  the  adm inistration  of Penance, an  act 

of jurisdiction  is involved; and  in  perm itting  the  sentenced  heretic to  adm inister 

this Sacram ent, the Church is giving him  jurisdiction ad hoc. Since the law  

provides for this exercise of jurisdiction, it is both valid and licit, despite the  

fact that the  priest is a  sentenced  excom m unicate.

Likew ise, in the absence of any approved priest, the sentenced heretic m ay  

have  occasion  to  exercise  further jurisdiction  in  connection  w ith  the  Catholic  w ho  

is in danger of death. This possibility w ould arise in connection  w ith the case  

in w hich the Catholic  is not m erely  in  pericu lo  m ortis , but likewise urgen te peri

culo  m ortis , and in addition  it is im possible to  reach  the Bishop for a  necessary  

dispensation 22 w hich the Catholic w ishes to  obtain  for a m arriage that w ill give 
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peace of conscience or legitim acy to  his children.23 This case could involve the  

sentenced heretical priest only if he has been sum m oned to assist the dying  

Catholic, under the provisions of canon 2261, §3. If he has been requested to  

act because no other priest is present, (and if all the conditions of canon 1043  

are verified), then he m ay not m erely perform  the  m arriage, as desired by the  

dying  Catholic, but likew ise dispense the Catholic from  any  im pedim ent except 

the  tw o  m entioned  in  canon 1043, viz., the  im pedim ent arising  from  the  priestly  

character, and the im pedim ent of affinity in  linea  rec ta . It m ay be noted that 

the need of obtaining this dispensation is the essential m otive for calling upon  

the sentenced heretical priest; for in the absence of all im pedim ents, the de

sired  m arriage  can  be  perform ed, under the  conditions  of canon  1098, §1, m erely  

in the presence of tw o w itnesses.24 W hen  this need exists, the exercise of juris

diction, as in  the  case  above, is both  licit and  valid.

If there is no need of a dispensation, canon 1098, §1, provides that a dying  

Catholic m ay contract a valid  and  licit m arriage sim ply in the presence of tw o  

w itnesses, if a com petent priest cannot be obtained  to solem nize the m arriage. 

The second section of the sam e canon im poses an obligation to sum m on any  

other priest w ho can be present, even  though  he is not regularly  com petent for 

the solem nization of m arriages. This requirem ent does not affect the validity  

of the m arriage, and hence the failure to sum m on such a priest does not in

validate a  m arriage  w hich has  fulfilled  the  requirem ents  of the  first section. The  

question  m ay  arise of w hether or  no  to  sum m on  an  available priest w ho  is know n  

to  have com m itted  the delict of heresy, and  hence to be excom m unicated. The 

text of canon 1098, §2, speaks sim ply of “a liu s sacerdos qu i adesse possit,’ ’ a  

phrasing  w hich  does  not  positively  exclude  excom m unicated  priests. V erm eersch- 

Creusen 25 and Cappello26 insist how ever that the parties should not sum m on  a  

vitandus, since his presence w ould add  nothing to  the validity of the m arriage, 

and  since it is the  m ind  of the  Church  to  avoid  the  vitand i in  all the concerns of

23 Canon 1014.

24 H yland, (.E xcom m un ica tion , p. 109), argues that the  exercise of jurisdiction by  dispensing  
under the  authority  granted  by  canon  1044, applies  only  to  the  case  in  w hich  one  of the  parties 
is dying. Canon 1098  also  provides for sum m oning  any  priest w hen a  com petent priest w ill be  
absent, (according to  a prudent judgm ent), for a m onth or m ore. This delay of a m onth is 
considered by the Church a sufficient reason  for setting aside the canonical form  of m arriage  
in  the  presence of a  com petent priest. But, supposing  under these circum stances of the com 
petent priest being  absent for a m onth, the  parties w ish  to  be  m arried, but are im peded by a  
canonical im pedim ent: M ay they  sum m on a  sentenced  heretical priest and  obtain  from  him  a  
dispensation w hich w ill allow  them  to  proceed w ith the  m arriage? The case w ould  be  rare  in  
practice, and therefore is of m ore theoretical than practical value. It w ould seem  how ever 
that a  negative  answer  should  be  given, since  canon  2261, §3, w hich  gives the  sentenced  heretic  
jurisdiction, only does so “ in  so lo  m ortis pericu lo” . If the parties are in no such danger, the  
m ere fact of a delay  of one or m ore m onths does not seem  a sufficient reason  for granting a  
heretical priest the  extraordinary  pow er of dispensing.

25 E pitom e, II, n. 406.

36  D e  Sacram en tis , III, n. 696.

..-· -
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life.27 The sam e considerations lead Cappello to the opinion that the parties 
should  not sum m on  either  the  vitand i or the  sentenced  to lera ti™ — since  the  latter 
are to be repelled from  active participation in religious services.29 O thers, fol
low ing  the  exact language  of the  canon, hold  that the  parties should  call for the  
presence  of any  priest, w ithout distinction  as to  his status.”

c. L eg itim a te E cclesia stica l A cts  |

The  tw o  preceding  sections have dealt w ith  heretical  priests, in  regard  to  their |
pow er  of O rders  and  their pow er of  jurisdiction. The  present section  deals w ith  a  !

num ber of official activities w hich  are regulated  by  law , and  hence  are  given the  
nam e of legitim ate  acts, and  w hich  are  perform ed  com m only  by  clerics, but also  |
at tim es by  lay  persons. H ence our attention is not now  confined solely to the  1

clergy. |

Canon  2256, §2, gives a  list of these legitim ate  ecclesiastical acts: the  adm inis- |j
tration of ecclesiastical goods; the functions in ecclesiastical causes of judge, j
aud ito r, rela to r, defensor vincu li, prm no tor ju stitiae  and  fidei, notary, cursor and  j
apparito r; the office of chancellor, of advocate and procurator; the office of ■
sponsor in the Sacram ents of Baptism  and Confirm ation; the act of voting in  ·
ecclesiastical elections, and the exercise of the ju spa trona tus. The reading of :
this list of activities show s that it com prehends three chief sections: first, ;
sponsors at Baptism  and Confirm ation, w ho have taken upon them selves in  
this post certain  rights and duties in regard to the spiritual education  of those  \
receiving the Sacram ents, and hence represent the guidance of the Church; j
secondly, participation  in  elections of new  officials; and  thirdly, various offices, |

of  high  and  low  degree, w hich  participate  in the daily  routine  of  adm inistration  of |
property and justice,— i.e., in the Church ’s official life as a social organization, |
apart from  the  use  of orders and  jurisdiction. |

In  pre-Code legislation, this taxative enum eration  w as not m ade, and  no  one  I
law  indicated the effect w hich a delict of heresy w ould have upon  these varied  [
activities. H ow ever in various sections of the Corpus Juris, there w ere pro- Î
hibitions of legitim ate acts w hich indicate that the legislation of the Code is ΐ
sim ply a continuation of the older practice of the Church. The basic law  of 
the Code is contained  in canon  2263, and  follow s the sam e general plan  as that 
already  noted  in connection  w ith the use of O rders and  of jurisdiction.

The largest portion of the legitim ate acts center around the chancery and

»  Canon  2267.
”  D e  Sacram en tis , I. c .

29 Canon  2257, §2.
•’Cerato, M atrim onium , η. 95; Petrovits, M atrim ony, n. 501; A ugustine, C om m en tary , V , 

925.
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courts of the Church. O bviously there is a striking im propriety in having a  

heretic actively engaged in these offices. H ence heretics w ere definitely ex

cluded from  forensic com m unication from  the earliest days, as part of their 

general excom m unication.’1 A fter M artin V issued his Constitution “A d  

E vitanda ," this exclusion w as absolute only for the vitand i. A s regards the  

to lera ti, the  faithful w ere left free  to  com m unicate  w ith  them  or not, as occasion  

w arranted. H ence the heretic could continue to  act in judicial m atters, unless 

and until the exception of excom m unication w as urged against him .” There  

seem s to have been no explicit legislation rem oving excom m unicates from  

the adm inistration of ecclesiastical property.” But heretics and other ex

com m unicates w ere forbidden to take upon them selves the spiritual duties of 

sponsors at Baptism s and Confirm ations, for w hich their status obviously in

capacitated  them .’1

This legislation  is continued  in  the  Code. Canon  2263  reads:

Rem ovetur excom m unicatus ab actibus legitim is ecclesiasticis 

intra fines suis in locis jure definitos; nequit in causis ecclesiasticis 

agere, nisi ad norm am  can. 1654; prohibetur ecclesiasticis officiis seu  

m uneribus fungi, concessisque antea ab Ecclesia privilegiis frui.

There  are  herein  three statem ents. First, the  heretic is rem oved  from  legitim ate  

ecclesiastical acts in accordance w ith special provisions of the Code, as given  

under  its  special headings. Since  penal law  is  a  res  od iosa , it seem s  proper to  hold  

that w here the law , under the special headings, does not legislate against here

tics, this section of canon 2263 does not affect them  either.” H ow ever, the  

num ber of special statem ents declaring the acts of heretics and other excom 

m unicates to  be  invalid  or illicit is considerable, and  hence  this loophole is m ore 

apparent than  real. A lso, in  the  case of heretics, canon 2314, §1, n. 2, provides 

that after a fruitless canonical w arning, the judge shall deprive the delinquent 

of any  benefice, dignity, pension, office  or other position  he  m ay  have  held  in  the  

Church. In  other w ords, once  thé  delict of heresy  is juridically  established, and  

continuing contum acy is proved in the delinquent, he is to be rem oved from  

any possibility  of perform ing legitim ate ecclesiastical acts as an  adm inistrative 

officer; and  the  som ewhat distinct office of sponsor is explicitely provided  for in  

the special legislation of canons 765-766; w hile participation in elections is 

regulated  by  canons  2265  and  167.

31C. 23-26, C. II, q. 7; c. 8,11,12, X , de  haere tic is , V , 7.

33 If this objection w as substantiated in eight days, the judge w as obliged to exclude the  
censured  person,— c.I, de  excep tion ibus, II, 12, in  Sexto.

33 Suarrez, D e C ensuris , disp. X III, s. 2, η. 6; Crnica, M odifica tiones, p. 101.

34  R om an  R itua l, Tit. II, cap. 1, nn. 22-26; R om an  P on tifica l, tit. D e C on firm and is.

33 H yland, E xcom m un ication , p. 126.
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The  third  provision  in  the  canon  prohibits heretics and  other excom m unicates 

to  discharge ecclesiastical offices and charges. "O ffic ia" are defined as positions 

stably  instituted by  divine or ecclesiastical authority, carrying w ith them  som e 

participation  in  the ecclesiastical pow er of orders or jurisdiction.” This part of 

the  canon is therefore a  further insistence upon  the  regulations  already  m ade in  

regard  to  the  exercise of orders and  of  jurisdiction.87 "M unera"  are  not explicitly  

defined by  the Code, but the  term  suggests  som e general idea of office, em ploy

m ent or duty. The  com bining of these tw o  term s seem s to  indicate  a  desire  to  

avoid  the strict delim itation  w hich w ould be  given  a  single term , and  to  require  

that heretics abstain  from  fulfilling  any  office  or duty  that had  been  assum ed for 

a spiritual purpose.88 A nd, since they have already been deprived of the licit 

exercise of both O rders and jurisdiction, this further obligation to avoid dis

charging  their spiritual offices is a logical and  necessary consequence.8’

This regulation  leads properly  to  the further provision  that the heretic is not 

to  enjoy  privileges previously granted by the Church. Privileges are special or 

perm anent faculties  granted  by  a superior, providing  for acts and  statuses  w hich  

are contrary to or different from  the ordinary provision of law . Canon 2263  

is a  punishm ent inflicted  on  the  individual. H e  therefore  loses the  right to  enjoy  

any personal privileges previously accorded him . Real privileges,— given not 

to  a  person, but to  a  thing, place, office  or dignity,— are  not directly  affected  by  

the delict of any  individual; although  part of the  punishm ent of the  individual 

delinquent m ay be the loss of the position w hich enabled him  to enjoy and  

use these real privileges. Certain privileges are granted an individual, not for 

his ow n benefit, but sim ply to  be used in benefit to others; e.g., special facul

ties for absolving from  reserved sins; it w ould seem  that the heretic m ay  con

tinue to use such privileges as often as he m ay  act in these m atters at all. In  

such  cases, the "fung i”  of  the  text is verified  rather in  the  penitent or  other bene

ficiary, than  in  the  heretic  him self.40

Last place has been reserved for the consideration  of the second  provision  in  

canon 2263, w hich states that excom m unicates cannot be plaintiffs in ecclesi

astical causes, except under the provisions of canon 1654; and  this because the  

point deserves  som ew hat fuller  treatm ent. Canon 1654  reads as  follow s  :

1. Excom m unicatis vitandis aut toleratis post sententiam de- 

claratoriam  vel condem natoriam  perm ittitur  ut  per  se  agant tantum m o
do ad im pugnandam justitiam  aut legitim itatem  ipsius excom m uni

cationis; per procuratorem , ad aliud quodvis anim ae suae praejudi

cium  avertendum ; in reliquis ab agendo  repelluntur.

M  Canon 145, §1.

87 Canons  2261, 2264. cf. Sole, D e  D elictis, n. 226.

"  H yland, E xcom m un ica tion , p. 141, M eester, Juris  C anon ic i C om p., Ill, pars. II, n. 1765.

”  Sole, D e  D elic tis , n. 226.

40 Cappello, D e C ensuris , n. 152; this doctrine is adm itted as probable by Cipollini, D e  
C ensuris, n. 65, but he  him self leans to  the  opposite doctrine; so  also  Pighi, C ensurae , n. 24.
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2. A lii excom m unicati generatim  stare in judicio queunt.

This canon clearly defines the right of a sentenced heretic to  appear personally  

and  contest any  judicial sentence decreed against him . This is sim ply  the  right 

of self-defense  w hich  is  part of the  natural law , and  w hich  has  alw ays been recog

nized by the Church.41 42 43 Secondly, sentenced heretics m ay defend them selves 

against any other threatened danger in the spiritual order, not in person, but 

through a proxy: som e canonist or other cleric or com petent laym an w ho  is in  

good  standing  in  the  Church. W henever the  judge  prudently  decides that there  

is such  spiritual danger, he  m ust adm it the  representative  of the  heretic, and the  

case by  him  instituted. Thirdly, outside  of these tw o  cases, the  sentenced here

tic, w hether  vitandus or to lera tu s, has no standing  in  an  ecclesiastical court as a  

plaintiff. H e m ay be sum m oned  to answ er charges by others, but he m ay not 

appeal to the Church ’s courts to require that the Church use her pow er to  

secure his real or asserted rights. This is both just and natural, since he has 

already, by his deliberate delict and contum acious refusal to am end, cut him 

self off from  the Church. If, how ever, a sentenced heretic  w ere to  institute an  

action, and  carry  it through  in  part or even  to  à  sentence, the  w hole process in

cluding  the  sentence  m ust be  held  null and  void, once the  fact that the  plaintiff 

w as a sentenced heretic is established: “ vitio  in sanab ilis nu llita tis labora t.” * 1

41 U nder pre-Code law , the  vitandus  had first to  secure absolution from  his censure, before 
he could  plead  his cause. The  reason  w as that his delict w as so  heinous and  so  certain, before 
he incurred this final censure, that he deserved no hearing from  the Church until he gave  
evidence that he w as no  longer contum acious. Cf. H yland, o .c ., p. 138.

42 Canon 1892, n. 2.

43 N oval, (D e  Jud ic iis , n. 222), holds that w hen  a  sentence has been  reached in  these cases, 

and appeal is being taken  against the sentence, the exception of excom m unication cannot be  

proposed  in the appeal. But Roberti, (D e  P rocessibus, I, η. 175), argues conclusively that a  

definitive sentence is not that of the court of first instance, but rather the sentence finally  

rendered in  quo lib e t gradu; and that therefore the exception can be entered against the first 

sentence.

44 Canon 223, §4; Cappello, (D e C ensuris , n. 42), suggests that the judge should not allow  

this exception  to  be  pressed  against a sim p lic iter  to lera tus, unless there  is a  just cause.

H eretics w ho have not been sentenced for their delict m ay, according to  

the canon, be plaintiffs, w ith the lim itation  that this holds “in general.” This 

lim itation is m ade clear by the reference to canon 1628, §3, w hich perm its in

terested parties to  interpose the exception of excom m unication  at any stage of 

the judicial proceedings, up to the definitive sentence.4’ W hen this exception  

is entered  and  substantiated, the  court m ust issue  a  declaratory  sentence against 

the heretic, and therew ith exclude his action on the basis of the legislation  

recorded  above.44

It w as the com m on teaching  of canonists that m arriage cases w ere included  

am ong those in w hich a heretic m ight find him self in spiritual danger, and in  
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w hich he had a right to be plaintiff, at least through a proxy.45 H ow ever, in  

January, 1928, the  H oly O ffice determ ined  to  clarify  its com petence w ith  regard  

to  the other Rom an Congregations and inferior Rom an tribunals. H ence there 

w ere proposed to the Suprem e Congregation of the H oly O ffice the follow ing  

dub ia j6

1. U trum in causis m atrim onialibus acatholicus, sive baptizatus  

sive non-baptizatus, actoris partes agere possit?

2. U trum in quibuslibet causis m atrim onialibus inter partem  

catholicam et partem  acatholicam , sive baptizatam  sive non-baptiza- 

tam , quocum que m odo ad Sanctam Sedem  delatis, Suprem a Sacra  

Congregatio Sancti O ficii exclusivam  habeat com petentiam ?

The answ er to the first dub ium  w as negative, w ith the added reason that 

canon 87 should apply to such cases. This m eans that non-Catholics are not 

to  be considered as m ere excom m unicates, but as in a distinct status of heresy  

(or infidelity)  ; and  that this status results in  their having  less right to  institute  

proceedings before Catholic m arriage courts than  Catholics  w ho  are involved  in  

excom m unication for som e offense w hich does not destroy his Catholic faith. 

N on-baptized persons have not, in the language of canon  87, been “constituted  

persons in  the Church  of Christ, w ith  the  rights and  duties of Christians” ; and, 

not having  the  rights of Christians and  Catholics, have  no  status  for  approaching  

the Church ’s courts and dem anding the use of her authority to redress their 

alleged w rongs. H eretics are indeed baptized persons; they w ere “constituted  

persons in the Church of Christ w ith  the  rights and duties of Christians”  ; but 

their external delict of heresy has “interposed an obstacle im peding ecclesias

tical com m union,” and, m oreover, they are subject to “a censure im posed by  

the Church.” Both  of these facts are  recognized by  canon 87 as preventing  the  

claim ing of rights. It m ay be further urged  that any  baptized person  w ho joins 

a  non-Catholic sect or publicly  adheres thereto, has  been declared  juridically  in

fam ous; and this involves a disqualification or disability for legitim ate ec

clesiastical acts,4’ and  a further characterization  as  a  suspectu s, w hose testim ony  

is to  be  rejected  in  ecclesiastical courts.48

This decree therefore excludes from  Catholic m arriage courts cases in  w hich  

non-Catholics are the plaintiffs. It is generously added that w henever there  

seem  to be special reasons for allow ing a non-Catholic to  be plaintiff in m atri

m onial causes, perm ission to this effect can be secured  upon application  to the

N oval, D e Jud iciis , p. 165; V erm eersch-Creusen, E pitom e, III, n. 79; W ernz-V idal, Jus  
C anon icum , V I, n. 210; H yland, E xcom m unica tion , p. 138.

«  A .A .S ., X X, pp. 75-76.

«  Canon  2294, §1.

«  Canon 1757, §3, n. 1.
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H oly O ffice.49 A s a m atter of fact, the  plaintiff in the w ell-know n V anderbilt- 

M arlborough trial w as a non-Catholic. The Church has never been unw illing  

to  do  justice w hen  her courts are  the  proper hope  even of a non-Catholic party. 

M oreover, it has been suggested that this decree is a restriction of rights, and  

as such  m ust be  interpreted  strictly.50 In  the  decree there  is reference  to  “ causis 

m atrim on ia libus.’ ’ The w ord “ causa ” is a technical term , and has been dis

tinguished in the Code from  “ casus,”— the latter being used for certain rela- 

tively inform al settlem ents of m atrim onial difficulties.54 U nder a strict inter

pretation of the decree, a non-Catholic m ight seek and be accorded a decision  

under canons 1990-1992, w ithout violating  the  prohibition  of the  H oly  O ffice.52

d. Jus E ligend i P raesen tand i N om inand i

In  canons 2265  and  2266, the  Church  punishes clerics w ho  are  guilty  of heresy 

by  restricting them  in the  exercise of O rders and  of jurisdiction. She is equally 

alert to prevent heretics from  attaining to offices w hich involve the pow er of 

jurisdiction, and require, to som e extent, the pow er of O rders. To this end, 

she legislates  against the  election  of  heretics  to  office, and, as a  further safeguard 

against unw orthy elections, legislates likew ise against heretics sharing in the  

appointm ent, or election  in  any  form , of any  candidate. Both  of these m easures  

are m anifestly ordained to secure proper persons to fill all places of responsi

bility  in  her  organized  life, and  as  such  need  neither  explanation  nor justification.

U nder pre-Code discipline, all appointm ents, presentations, nom inations and  

votes  in  ecclesiastical elections w ere  prohibited  in  the  case of  any  heretic; and  this 

under pain of invalidity if he w ere vitandus; and if he w ere to lera tu s, his act 

could  and  w ould  be  declared invalid if it w ere challenged by  any  of the  faithful 

on the score of his censure.55 Likew ise, under the law of the D ecretals, any  

process w hich resulted in the giving of ecclesiastical office to a heretic w as 

thereby  invalid.54 Even  after  the  Constitution  “A d  E vitanda ,”  canonists taught 

that excom m unicates w ere invalidly  placed in such positions, and  this w ithout 

distinction  of vitand i, to lera ti, notorious or  occult delinquents.55

D ’A nnibale, w ith his custom ary attention to liberal views, noted that it 

w ould  be better to  concede the validity of the process in  the case of a  to lera tu s, 

since otherwise there  w ould  be serious  inconvenience to  the  faithful, w ho  w ould

"  The  response  to  the  second  dub ium  gives  the  H oly  O ffice  sole  com petence  over  m atrim onial 
causes betw een a Catholic and  a  non-Catholic, w hen  these  are brought in  any  w ay before the  
H oly  See; cf. canons 247, 53, and 1557, §1, n. 1.

“  Canon 19.

«  Canon 1990-1992.

“  Park, E cclesia stica l R eview , January, 1930, p. 70.

** W ernz, Jus  D ecreta lium , II, n. 357.

54 W ernz, o .c ., V I, n. 193.

“  W ernz, ib id .
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frequently  be  doubtful as  to  w hether or  not  a  given  official w ere  validly  in  office.56 

W ernz  noted  this opinion, and  suggested  that the  difficulty  m ight be  solved  by  a  

j law  invalidating the process in the case of those w ho had been juridically

66 W ernz, ib id , not. 306.

67 Canon 167, §2; cf. c. 25, 26, X , de  elec tione , I, 6.

66 See Chapter O ne, above.

“  C. 2, 4, D . X XIII; C. 5, D . X XIV ; c. 10-32, D . L.

C. 5, X . de  elec tione , I, 6; c. 9, X , de  haere tic is , V , 7.

9 sentenced, and  w hose censure w as thus  notorious  in  law , w hile keeping  valid  the

process in the case of other non-notorious delinquents. The Code has adopted  

this plan.

Canon 2265, §1, η. 1, prohibits all excom m unicates,— and  therefore all here

tics,— the  exercise  of  any  right to  elect,  present, or  nom inate  others  to  ecclesiastical 

positions. This prohibition m akes all such actions illicit. The  second  num ber of 

this  canon  decrees  that w hen the  delinquent is  vitandus  or even  to lera tu s  post sen 

ten tiam , his action is invalid  in  these m atters. H ence  sentenced heretics cannot 

validly share in any w ay in the filling of Church offices. Furtherm ore, if a  

person otherwise qualified to act has been guilty of a delict of heresy, and if 

à he is challenged on this ground  in advance of action  to  fill a Church office, he  

m ay  be subjected to  a declaratory  sentence on the basis of his delict, and  thus 

rendered incapable thereafter of sharing in the process of filling the office. If 

how ever such an  individual has already  acted, by  voting w ith others for a can- 

' didate, the  election  w ill be  held  valid, unless it be  clearly  evident that if he had  

not voted, the successful candidate w ould not have received sufficient votes 

for election, or unless the  other voters know ingly  allow ed him  to  vote, w ith full 

consciousness  of his incapacity.67

The second section of this sam e canon states that heretics and other ex

com m unicates cannot acquire any  ecclesiastical dignity, office, pension, or other 

0 charge, even by the action  of others. This legislation  is further qualified to  in

dicate that unsentenced heretics are only illicitly placed in office, w hile sen

tenced  heretics  w hether to lera ti or  vitand i, are invalidly  elected  or  appointed, and  

do  not receive the office at all.
S ·: '

ί e. P rom otion to O rders

Canon 950 states that in law  the term  "O rders” in its various form s refers 

not m erely to M ajor O rders,— the episcopate, priesthood, diaconate and sub- 

diaconate,— but likew ise to  m inor orders and  tonsure. The  records of the  early  

* councils show  that heresy  and  apostasy  not m erely  barred the delinquent from  

attaining  O rders, but even  from  the  further  exercise  of O rders already  received.68 

This discipline w as retained, w ith som e lim itations in the case of those w ho  

repented, in the  D ecree  of G ratian 5’ and  in  the D ecretals.66 67
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It has been already noted that heretics are forbidden the licit reception of 

the Sacram ents;’1 under this law , as w ell as canon  2265, they m ay not be con

secrated Bishops, priests or deacons.’2 The sam e canon 2260 forbids the recep

tion of Sacram entals by sentenced excom m unicates, and hence excludes these 

delinquents from  m inor orders and tonsure. Canon 2265, §1, n. 3, reaffirm s 

this legislation, and adds a general statem ent that no heretic or other excom 

m unicate m ay be prom oted to O rders. This prohibition can only m ake the  

reception of the  Sacram ent of  O rders illicit;” A s to  m inor orders, w hich  are  only  

Sacram entals, there m ight be question as to w hether these w ere validly re

ceived  by  a sentenced  excom m unicate.”

A s parallel to  this  legislation  m ay  be  noted  the  provisions of canon  693  and  fol

low ing, w hich  regulate  m em bership  in  confraternities, tertiary  orders and sim ilar 

pious associations. These societies com m only have special statutes of their 

ow n w hich w ould exclude  heretics. In  addition, the general law  of the Church  

provides that notorious excom m unicates cannot be received into such associa

tions; and  that any  m em ber  w ho  becom es a  notorious excom m unicate should  be  

expelled  in  the  m anner  provided by  the  statutes.’5

Reception of O rders by a heretic is likewise prohibited by various irregu

larities and im pedim ents w hich are associated w ith heresy. By irregularity is 

m eant an unfitness for, and  consequent prohibition of, the reception  of O rders, 

or the exercise of O rders by those w ho have already been ordained. These  

irregularities are of tw o types: irregularities ex  defec tu , w here the unfitness and  

prohibition arise from  defects in the person,— in his physique, paternity, repu

tation, etc.,— w hich are deem ed so serious that the  person  laboring  U nder these  

handicaps  cannot fitly  engage  in  the  sacred  m inistry; and  irregularities  ex  delic to , 

w hich result from  the com m ission of crim es so serious as to indicate that the  

person is not m orally w orthy of the high honors and responsibilities of Sacred  

O rders.”

Careful choice of the m inisters of the Church has always been part of the  

Catholic discipline. Som ething of this m ay be seen in Paul’s instructions to  

Tim othy ’7 and to Titus.* 8 G ratian  included in his D ecree a long canonical dis-

· > Canon  2260; cf. pages 61, 62  above.

K  Subdiaconate is not (probably) a  Sacram ent, although  included  am ong  the  M ajor O rders, 
— N oldin, D e  Sacram en tis , n. 450, 453. The  reception  of the  Subdiaconate  is  prohibited  a t  lea st 
by  canon 2265, §1, n. 3, and  probably  by  canon  2260.

°  Blat. C om m en tarium , V , n. 92.

w  Paschang, Sacram en ta ls , p. 74.

“  Cf. the  interesting legislation concerning  the  m em bership of m asons in  pious associations  
in South A m erica,— Pope Pius X , ep. “ Q uam quam ” , M ay  29, 1873,— F on tes C od ic is J .C ., n. 
563; ep. "E xortae” , A pril 29, 1876,— F on tes C od ic is J . C ., n. 571.

“  Canons  984-985.

”  I Tim ., Ill, 1-13.

”  Tit., I, 6-9. N ote that these  texts  are  im m ediately  follow ed  by  w arnings  against heretics.
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cussion of the  necessary  qualities  in those w ho seek  ordination, and  in  his com - [

pilation of the canons and  laws of the early Church  m ay  be found  m ost of the  

provisions of the present legislation.69
A m ong the irregularities ex defec tu , this dissertation is concerned only w ith  

that w hich arises from  juridical infam y.’9 A s w as seen above, canon 2314 in

flicts juridical infam y  upon those w ho join or publicly adhere to non-Catholic  
sects, and also upon heretics w ho, after canonical w arning, do not recant and  
repent. The Code repeats several tim es, in various canons, that this status of 
infam y is a sw eeping disqualification. A s an irregularity, it im pedes the recep
tion of orders.71 A s a vindictive penalty, it causes an incapacity for the ac
quirem ent of benefices, pensions, offices and  ecclesiastical dignities, for the per
form ance of legitim ate ecclesiastical acts, and  for the  fulfilm ent of ecclesiasticàl 
offices and  the  exercise of rights; and  furtherm ore, all such infam ous persons are  
to be repelled from  the exercise of any m inistry in sacred functions.72 It fol
low s then that all baptized persons w ho have joined a non-Catholic sect, and  
all heretics w ho  have been sentenced  under canon  2314, §2, n. 2, are subject to  

this com plete disqualification for obtaining exercising official places in the  
Church. M oreover, the  status of  juridical infam y  persists  until it is dispensed  by  
the  H oly  See.” Even if the  sin of heresy is forgiven, and absolution is obtained  

from the excom m unication, the status of infam y w ill still rem ain and need  
special dispensation before the delinquent can regain norm al status in the  
Church.

Canon 985 gives a com plete list of the irregularities ex  delicto . Tw o of these 

concern heretics:

Sunt irregulares ex  delicto  :
1. A postatae a fide, haeretici, schism atici;
7. Q ui actum  ordinis, clericis in  sacro  constitutis reservatam ,  ponunt, 

vel eo ordine carentes, vel an ejus exercitio poena canonica sive 
personali, m edicinali aut vindicativa, sive locali, prohibiti.

The  application  of these canons needs no  special com m ent. A ll those  w ho  in
cur censure for being heretics, apostates or schism atics, incur this irregularity  
at the  sam e  tim e.71 U nder  the  seventh  num ber quoted  above, those heretics w ho  
perform  an  act involving  the exercise of Sacred O rders,— saying M ass, adm inis
tering a Sacram ent, etc.,— and this in violation of a prohibition to exercise

** D ist. X X IV  and  follow ing.
70 Canon 984; cf. c. 2, C. V I, q. 1.
71 Cf. canon  968, §2.
77 Canon  2294.
77 Canon  2295.

74 Even those w ho w ere heretics in good faith need a dispensation ad  cau te lam before they  
m ay  be  prom oted  to  O rders,— V erm eersch-Creusen, E pitom e, II, n. 257, 1.
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O rders in the future,75 * thereby incur a further irregularity. This serves as a  

sanction  for the  prohibition  stated  in  canon  2261, w hich forbids  excom m unicates  

the exercise of O rders. M oreover, the irregularity exists even if the  delinquent 

is ignorant that the law  inflicts it upon  him .75 Finally, it is quite  possible  for a  

heretic to be irregular on several counts; by the delict of heresy, by  thereafter 

exercising Sacred O rders in conscious violation of the excom m unication; and  

by various other delicts attended w ith irregularity.77 Repetition of the sam e 

offense, how ever, does not m ultiply  the  irregularity.78

75 A  sim ple prohibition, m aking the act illicit in the internal forum  does not suffice,—  
V erm eersch-Creusen, o .c ., n. 257, 7.

’·  Canon  988: this is an  application  of canon 16.

77 Canon  989.

”  Except in  delicts  of voluntary  hom icide,— ib id .

”  C. 10, X , de  haere ticis , V , 7; c. 15, de  haere tic is , V , 2, in Sexto. Cf. V erm eesch-Creusen, 
E pitom e, II, n. 252.

50 H eretics, like other persons, m ay be im peded by m arriage, slavery, etc.; but these im 
pedim ents are not essentially connected w ith  heresy as such, and hence need not be treated  
here.

· ' C. 2,15, de  haere ticis , V , 2, in  Sexto; S.C .S.Off., D ec. 4, 1890,— C ollec t., n. 1774; M arch  6, 
1891,— C ollec t., n. 1748. Cf. W em z, Jus D ecreta lium , II, n. 139.

°  W ernz, ox., V I, n. 287.

In addition to irregularities, the law  establishes w hat are called sim ple im 

pedim ents. These are distinguished  from  irregularities chiefly in the fact that, 

w hereas the  latter are -per se  perm anent in  character, and  cease  only  if they  are  

dispensed, the  form er are tem porary m atters, w hich m ay  cease to  exist by som e 

change of circum stances. They  m ay  likewise be overcom e by dispensation.79

Sim ple im pedim ents are listed in canon 987. O nly the follow ing pertain to  

this dissertation:

. Sunt sim pliciter im pediti:

1. filii acatholicorum , quam diu parentes in suo errore perm aneant;

7. qui infam ia facti laborant, dum ipsa, judicio O rdinarii, per
durat.80

A s regards  the  first category, pre-Code  law  established  this im pedim ent against 

sons and grandsons of heretical fathers, and against sons (only) of heretical 

m others.81 The  fact that the  person  is a  candidate  for O rders presupposes that, 

despite his parentage, he him self is a Catholic, and that the im pedim ent is 

occasioned by  the fault of his parents, and  not by  any  fault of his ow n. H ence 

it alm ost seem s, at first sight, as if an  innocent individual is m ade  to  suffer for a  

delict  in  w hich  he  had  no  personal share. This seem ing  injustice  is  explained  aw ay  

by  the  fact that sim ple im pedim ents  are  not punishm ents, but sim ply  the  result 

of certain facts w hich render prom otion to O rders im proper. The heretical 

status of parents is such  a  fact.82 It creates a justified fear that the  children are 

not of the proper type, and have not lived in the proper environm ent to be  
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suitable candidates for the high dignity  and  grave responsibilities of the clergy, 

especially in the prim ary duty of guiding the faithful in the know ledge and  

practice of Catholic faith.

This legislation has been given tw o official interpretations w hich specify 

its m eaning. The  first, dated  O ctober 16, 1919,88 states that even if one  parent 

is  a  Catholic, the  other being  a  non-Catholic, the im pedim ent  nevertheless  exists; 

and the fact that the parents received a dispensation  for their m ixed m arriage 

does not rem ove the im pedim ent. In other w ords, the Church  recognizes that 

even w here only one parent w as a non-Catholic, the children are still liable to  

partake, perhaps  even unconsciously, in the  errors of that parent.

The  second  interpretation  is dated  July  14,1922,84 and  declares that the  term  

“filii" is to be understood as m eaning sons, and sons only. In other w ords, 

the Code changes the older legislation, w hich m ade grandsons as w ell as sons 

of non-Catholic fathers subject to this im pedim ent. The grandson is not in

cluded  in  the  present legislation.

It m ay  be further noted  that, in  the opinion of V erm eersch-Creusen, this im 

pedim ent ceases at the death of the heretical parent or parents.85 The reason  

alleged is that canon 987 is penal law , and  consequently  subject to strict inter

pretation; the im pedim ent exists “ quam  d iu  paren tes  in  suo  errore perm anen t,”  

and  they  can  scarcely  be  thought to  persist in  error after their death. M oreover, 

sim ple im pedim ents have relation  to  the present status of the person, and, ad

m ittedly  cease  to  exist w hen the  circum stances of the  person change; the  death  

of the  heretical parent is, in the opinion of these authors, such a change of cir

cum stances. Pruem m er86 adopts the sam e doctrine, w ithout discussing it. 

A s opposed to  this, Blat87 argues that the  death of the  parent or parents m eans 

that their assent to error has becom e perpetual,— death  having deprived them  

of any opportunity to change their view s. In view  of the controversy, a dis

pensation  ad  cau te lam  m ay  be  sought and  issued.

A nother  controverted  point concerns the  m eaning  of the  term  “ aca tho licorum ”  

in this canon. V erm eersch-Creusen88 claim s that if the parents are technically 

infidels, the  sons are  not subject to  this im pedim ent. In  support of this opinion, 

appeal is m ade to a decision of the Congregation of the Council, w hich held  

that the im pedim ent did not exist in the case of a son of Jew ish parentage.8’ 

A ugustine”  holds that the  term  “ aca tho licorum ”  should  be  understood  in  a  broad

** Resp. Com m . Interpret. Cod.,— A .A .S ., X I, 478.

M  Resp. Com m . Interpret. Cod.,— A .A .S ., X IV, 528.

“  E pitom e, II, n. 259.

M  M anua le  Juris  C anon ic i, p. 411.

87 C om m en tarium , III, D e  Sacram en tis , 355.

··  E pitom e, II, n. 259.

"  The  decree is cited  in  Richter, C oncilium  T ridentinum , p. 339.

K  C om m en tary , IV , 498 .
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sense as including  all those w ho do not accept the teachings of Catholic faith; 

and Blat’1 argues at som e length that the legislation of the Code has changed  

w hat w as  adm ittedly  the  legislation  prior to  the  Code. H ere  again  a dispensation  

ad  cau te lam  w ould  be the  appropriate  practical solution.

N um ber seven of canon  987 states that a sim ple im pedim ent arises from  in

fam y  of fact,— i.e., from  the  judgm ent of the  com m unity  that a  person  has com 

m itted such crim es and is of such bad  character that he m ust be considered as 

lacking in  honor, reputation  and  standing, and  hence unw orthy  of advancem ent 

to  O rders.92 This infam y  of fact is incurred  apart from  any  judicial process, and  

represents the judgm ent of the com m unity as to the religious character and  

standing of the individual involved. A m ong Catholics, such infam y of fact 

could w ell be  incurred  by  a  Catholic  w ho  publicly and  know ingly apostatized  or 

becam e a  heretic. It is true that belief or unbelief today  attract little attention, 

and that the defection of a Catholic w ould often pass unnoticed. But if the  

Catholic had  been in  som e position w hich called attention  to  his defection from  

the faith, the resulting publicity m ight be a real and reasonable cause for the  

O rdinary to  refuse him  prom otion to O rders, no m atter how  sincere his subse

quent repentance.

The  judgm ent as to  the  existence of this im pedim ent is com m itted  to  the  pru

dence  of  the  O rdinary.93 If  he  determ ines  that  the  individual does  not labor  under 

this infam y, there is no im pedim ent, and no need therefore of dispensation. 

If he judges that the individual actually has an infam ous reputation, he m ay  

indicate m easures that w ill lead to a change of public opinion, and thus to  

the  cessation  of the  im pedim ent. If how ever no  such m easures are possible, the  

individual rem ains subject to  the im pedim ent, unless he secures a dispensation  

by  show ing  a sufficient reason  for disregarding  his existing  infam ous  reputation. 

The practical solution of any such case w ould be that the heretic should not 

m erely repent, but show  by an exem plary life of faith, through  som e consider

able tim e, that he  has repented; and, if  necessary, that he  should  seek  and  exer

cise O rders in som e other place than that in w hich he com m itted the delict, 

thereby  divorcing  him self com pletely  from  the  scene and  m em ory  of his crim e.

f. P on tifica l R escrip ts

Pontifical  rescripts  are  w ritten  responses by  the  H oly  See to  questions  asked  or 

favors requested.» 4 These responses m ay grant a grace, privilege or dispen

sation, or  concern  som e  elem ent of  the  adm inistration  of  justice.

i M  C om m en tarium , III, D e  Sacram en tis , 355.

J «  Canon  2293, §3.

“  Canon  987, n. 7. Cf. V erm eersch-Creusen, E pitom e, II, n. 259.

t «  Canon  36, JI.
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U nder the law  of the D ecretals, all excom m unicates w ere held incapable of 

validly  receiving  any pontifical rescript; that is to say, any  rescript addressed  

to them  w as invalid, and this w hether the recipient w as vitandus or to lera tu s. 

j occultly or  publicly  censured.95 * 97 H ow ever, justice  often  required  that appeals and

95 W ernz, Jus  D ecreta lium , I, n. 151.

98 N orm ae  P ecu lia res, cap. Ill, n. 6. Exception  w as m ade for cases in w hich the grantee had  
been excom m unicated nom ina tim , or had been suspended  a  d iv in is , nom ina tim , by the H oly  

See.

97 Sole, D e  D elic tis, n. 230.

{ other com m unications regarding the status of the delinquent should be an-

[ sw ered, and the practice arose of absolving  the delinquent ad  cau te lam  (on the  

I possibility that he had incurred the censure), ad  effec tum  dum taxa t gra tiae  con - 

I seqùendae . This last clause lifted the existing or presum ed excom m unication 

I just to  the extent required  to  give the rescript validity, but no  further. H ence

I the excom m unication could not be alleged to invalidate the rescript, nor the

rescript alleged  to  prove the  absence of censure. Thus the  rescript could be re

ceived  validly, even though  the  recipient w as under censure.

O n and after N ovem ber 3, 1908, the Constitution "Sapien ti C onsilio ” had  

the force of law . A m ong other changes, the "N orm ae P ecu lia res” attached to  

this Constitution provided that all favors thereafter granted by the H oly See 

w ould be valid and legitim ate, even if the grantee w ere under the ban of cen

sure." This discipline is continued under the Code. Canon 36, §2, states that 

graces and dispensations granted by the H oly See are valid, even w hen the  

recipient is censured, w ith due regard for the provisions of canons 2265, 2275, 

and 2283. These three canons add that w hen the recipient has been judicially  

sentenced to excom m unication, interdict or suspension, the rescript w ill be 

invalid  unless it contains  m ention  of the  sentenced status  of the  recipient.

H ence  a  heretic  w ho  receives from  the  H oly  See  any  rescript, w hether of grace 

or of justice, w ill today  have a valid  docum ent; w ith one exception, viz ., w hen  

he has been  judicially sentenced  for his delict, and  this fact is unknow n  to  and  

unm entioned  by the rescript. It m ay  be recalled  again  that by  virtue of canon  

2263, the heretic is deprived of the enjoym ent of privileges previously  granted. 

By  canons 36, §2, and  2265, §2, the  Church w ishes to  restrict the  attainm ent of 

further privileges, at least by the sentenced heretic. H ence the spirit of the  

Code is to  cut off the  heretic  from  all such favors.”



CH A PTER  SEV EN

JU D ICIA L PRO CESS A G A IN ST H ERESY

The canonical penalties against heresy are partly autom atically  im posed by  

the law itself (la tae sen ten tiae), and partly im posed only by judicial process 

(ferendae  sen ten tiae). The com m ission of an external act of heresy is presum ed  

by law  to have all the necessary qualities of contum acity,1 and  hence is auto

m atically  punished by  a state of excom m unication, w hich the delinquent m ust 

recognize as binding him  in both the internal and external fo ra .1 In this no  

judicial process is involved. The person is excom m unicated by virtue of the  

pre-existing law  and the fact that he has com m itted the forbidden delict. The 

observance of this excom m unication is left to the delinquent ’s ow n conscience. 

N o com pulsion can be exerted against him  to force com pliance w ith the law s 

governing excom m unicates, up to the m om ent w hen judicial process has been  

com pleted and  a sentence has been issued against him . H ence, even if a friend 

or a superior know s that the delict w as com m itted, they  m ay  not do anything  

m ore than  urge  him  to  recognize  his status and  avoid  the  further sin  of violating 

his censure. They cannot com pel him  how ever, w ith the exception of certain  

cases in  w hich  he  has becom e  a  public sinner, and  as such is to  be repelled  from  

the reception of H oly Eucharist,’’M atrim ony/ enrollm ent in pious associa

tions,5 and ecclesiastical burial.’ In other w ords, the Church w ill deny him  

these com m unications in  Catholic life, not because he is a heretic, but because 

he is a  public and  m anifest sinner.

1 Canon  2200, §2.

’  Canon  2232, §1  ; a  further ipso  facto  penalty  is  im posed  on  those  w ho  join  or  publicly  adhere  
to  a  non-Catholic sect; and  if a  cleric is guilty  of this, he  has autom atically  resigned  any  office 
or benefice  hitherto  his,— canon  2314, §1, n. 3.

’Canon  855.

« Canon 1066.

• Canon  693, §1.

• Canon 1240, §1.

’Canon  2314, JI.

The external enforcem ent of laws against heretics as heretics, alw ays in

volves som e judicial process. This process m ay have various stages, m arked  by  

the judicial sentences im posed: a declaratory sentence that excom m unication 

has been  incurred  by  a  delict of heresy; a  sentence  of juridical infam y; depriva- I 

tion  of offices, benefices, etc.  ; deposition  and  degradation.7 The  issuance of any  

of these sentences (save the declaratory sentence), requires canonical w arnings 

and  trials, w ith full observance  of the  crim inal code  in  all details of the process.

98
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It scarcely needs to be stated that the infliction of these penalties is of rare  

occurrence. A lthough  delicts  of  heresy  are  num erous, it is  not  usual to  pursue  the  

delinquents w ith  judicial process. M ost of the  cases of heresy  involve the laity, 

and since they are already excom m unicated, the additional process could lead 

only to  a sentence of judicial infam y, and, in  rare  cases, to  deprivation  of som e 

official position. Cases  of heresy  am ong  the  clergy  are  rarer. If these are  occult, 

no judicial process is possible. If they are public, the cleric w ill in practically  

every  case  have  abandoned  any  position  w hich  w as  hitherto  his, together w ith  the  

reception and adm inistration of Sacram ents and the exercise of jurisdiction 

w ithin  the Church. Thus the  delinquent, by  his ow n  choice, w ill have deprived  

him self of all the  rights w hich the  judicial process w ould  strip from  him ; and  he  

w ill have ceased to  exercise any  pow ers w ithin the Church, so that the faithful 

w ill not be endangered by  him , except on  the  score of scandal. Judicial process  

can therefore serve only as exem plary  punishm ent,— as a form al notice to the  

w orld  that the delinquent has offended, and that his teachings  and exam ple are  

condem ned by the Church. H ence there w ill be utility in pressing such cases 

to final punishm ent only in those cases in w hich the delinquent retains som e 

pow er of prestige or personality  w hereby the faithful m ay still be m isled. The  

obscure and uninfluential, even am ong  clerical delinquents, m ay w ell be left to  

the  punishm ent of their ow n  consciences.

There are tw o problem s in regard to  heresy w hich m ay need authoritative 

determ ination. The first is the problem  w hether or no som e new  teaching is 

actually  an error against Catholic  faith. Students of Catholic dogm a are  aw are  

that m ost of the definitions of faith have been occasioned by som e erroneous 

teaching w hich the Church has had to  condem n. In our day, m ost of the cur

rent errors offend against definitions already recorded; but w ith the m ultitude 

of new  doctrines, it is possible for som e new  view  to be developed, the relation  

of w hich w ith Catholic faith is not entirely clear. A ny person, lay as w ell as 

clerical, m ay denounce these doctrines, as w ell as repetitions of doctrines al

ready  know n to  be heretical, to  his Bishop, or to  the  H oly O ffice;8 w hile Legates 

of the H oly See, Bishops and  Rectors of Catholic U niversities have this as one 

of their duties and privileges. The pow er to condem n offending books is given  

by the Code not m erely to the Sacred Congregation of the H oly O ffice, but 

likew ise to  Particular Councils (for the dioceses represented), and to O rdinaries  

(for their ow n  dioceses or  religious bodies).’ In  addition, certain  types of books 

are  prohibited  to  the  faithful by  general law , apart from  special condem nation.”  

A m ong  these m ay  be  noted:

• Canon 1397.

’ Canon 1395; cf. canon  336.

”  Canon 1399.
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2. Libri quorum vis scriptorum , haeresim vel schism a propug

nantes, aut ipsa  religionis fundam enta quoquo  m odo evertere nitentes;

3. Libri qui religionem aut bonos m ores, data opera, im petunt;

4. Libri quorum vis acatholicorum , qui ex professo de religione 
tractant, nisi constet in eis nihil contra fidem catholicam contineri;

6. Libri qui quodlibet ex catholicis dogm atibus im pugnant vel 

derident, qui errores ab A postoica Sede proscriptos tuentur, qui 

cultui divino detrahunt, qui disciplinam ecclesiasticam evertere con
tendunt, et qui data opera ecclesiasticam  hierarchiam , aut statum  

clericalem  vel religiosam  probris afficiunt.

O rdinaries and  all having  care of souls are required to  w arn the faithful of the  

danger inherent in  possessing  and  reading  forbidden  books.11

The foregoing  is cited  as indication  of the great care w ith w hich the Church  

view s  the  publication  of  heresy  and  error. To  this  m ay  be  added  a  brief  notice  that 

canon  2318  visits w ith  excom m unication, specially  reserved  to  the H oly  See, the  

editors of books by apostates, heretics or schism atics, in w hich they defend  

and  advocate  their  apostasy, heresy  or  schism ; and  the  sam e penalty  is assessed 

against those w ho defend books w hich have been condem ned by nam e by the  

H oly  See, and  also  those w ho  know ingly  retain  and  read  forbidden books, w ith

out due  perm ission.

The second question  w hich m ay require judicial determ ination is that of the  

guilt or  innocence of a  person  accused  of heresy, and  of the  proper  punishm ent of 

a delinquent found guilty. U nder canon 247, the Sacred Congregation of the  

H oly  O ffice, w hich  guards the  teaching of faith and  m orals, m ay  judge crim inal 

cases of heresy, not m erely  on  appeal from  the  tribunals of local authorities, but 

likew ise  in  the  first instance, if the  case be  directly  referred to  Rom e. H ow ever, 

Bishops are  not forbidden  to  judge  and  punish  delinquents subject to  their juris

diction,12 under guidance of the directions issued by the H oly O ffice, such as 

the  Instruction, dated  February  20,1866, w hich  regulated  trials for solicitation.12 

Since crim inal prosecution of heresy  w ill today  be  reserved to  cases of especially  

great im portance  and  scandal, the  Bishop m ay w ell denounce the delinquent to  

the  H oly O ffice, and  then  sim ply  act upon the instructions  he  receives in  regard  

to  the  case.

Judicial action  against heresy  can  begin only  w hen som e baptized person  has 

(at least by  im putation) externally m anifested, in  w ords, acts or om issions, that 

he doubts or denies som e truth or truths w hich m ust be believed  w ith divine  

and  Catholic  faith. The  com m ission  of this delict m ay  have been  so  public  that

“  Canon  1405, §2.

11 Roberti, D e  P rocessibus, I, n. 237.

u  C ollec t., n. 1282; referred  to  hereafter as "the Instruction.” There  is in  the  hands of the  
Bishops a  recent Instruction  w hich has  not been  published; beyond  doubt its contents do  not 
greatly change the process of prosecution. 
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it is know n to  Church  authorities by  public  report, and  w ithout specific denunci

ation by any one or m ore individuals. In other cases, the com m ission of the  

delict w ill be  m ade  know n  to  ecclesiastical officials by  the  report (denunciation) of 

som e one  w ho  know s the  fact. U nder the  law  of the  D ecretals, a specific obliga

tion w as im posed upon the faithful to denounce all heretics.11 The Code gives 

the  right of denunciation to  all the faithful, but im poses the obligation only on  

those w ho are bound by law  or special precept,11 and upon individuals w ho, 

under the natural law , are personally responsible for the averting of danger to  

religion and  faith  or im m inent harm  to  the  com m on  w elfare.1*

The exception of heresy m ay also be entered in certain cases as a m eans of 

nullifying or preventing harm ful acts by one w ho had previously been guilty  

of heresy. A s has been seen,17 the sentenced heretic is deprived of the pow er 

to  exercise jurisdiction, (acting  as judge, im posing  sentences, granting  dispensa

tions, etc.), to  share  in the election or other m odes of appointm ent to  benefices 

and  ecclesiastical offices, and to perform  legitim ate ecclesiastical acts (am ong  

others, being plaintiff in ecclesiastical courts). If he has done these things 

after com m itting a delict of heresy, and if it be desired to restrain him  from  

further actions of this sort, the interested party can enter the exception of 

heresy, to the end that a declaratory sentence issue against the delinquent, 

w ith its consequent deprivations and prohibitions. ’ Canon 2223, §4, provides 

that the issuance of declaratory sentences, stating that excom m unications 

la tae  sen ten tiae  have been incurred, is left in  general to  the  judgm ent of judicial 

Superiors; but im poses an  obligation  to  issue  such sentences w hen the  com m on  

w elfare  requires it, or “ad  in stan tiam  partis  cu jus  in terest.”

This process does not require the m onitiones m entioned in canon 2314, §1. 

It is not directed to the vindictive punishm ent of the crim e so m uch as the  

juridical determ ination and recording  of a status already  existing. The trial is 

therefore  sim ply  to  determ ine  the  fact  : did  the  accused  com m it  an  act of heretical 

depravity?18 If he  did, and  it is so  proved, then  the  declaratory  sentence issues, 

stating judicially that the delinquent w as excom m unicated on and after the  

date  of  the  com m ission  of  the  delict.1» This  finding  gives  the  delinquent the  status 

of a  sentenced  heretic, m akes this status notorious in law , and im poses the dis-

«  C. 13, X , de  haere tic is, V , 7.

11 Canon 1935. Thus, by canon 1397, Legates of the H oly See, Bishops, and Rectors of 
Catholic U niversities  are  pecu lia ri  titu lo  to  report pernicious w ritings to  the  H oly See.

“  Cf. Lehm kuhl, T heo l. M ora l., I, n. 813; Π , n. 987.

17 Cf. Chapter Six  above.

11  Cappello, l.c ., states that the Bishop should inquire into  the  reasonableness  of preceding  
to  this sentence; there should be not m erely the  fact that the  delict has been  com m itted, but 
also som e useful purpose (public w elfare or protection of individual rights) in issuing the  
declaratory sentence.

*» Canon  2232, §2.
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abilities and  prohibitions w hich are decreed against sentenced heretics.2’ The  

seriousness of these results has led the Church to require that the verdict be 

issued  only by  a  collegiate tribunal of three  judges,21 w ho  hear the  evidence, and  

reach  their decision by  a  m ajority  verdict.22 It is recom m ended  that the  Bishop  

should  not him self act as judge  in  these and  other crim inal cases.28

Q uite different from  the  judicial determ ination that an excom m unication has 

been incurred, is the crim inal prosecution of the delict of heresy, w ith a view  

to the infliction of the  ferendae  sen ten tiae penalties of canon 2314, §1. A s has 

been stated, the Sacred Congregation of the H oly O ffice has exclusive com 

petency to judge delicts of heresy;24 but local O rdinaries are not forbidden to  

im pose these penalties, after follow ing the process of trial indicated by the  

com m on law  and the instructions of the H oly O ffice.25 Canon 1555, §1, states 

that even  under the  Code, the  H oly  O ffice w ill follow  its ow n  m ode  of procedure  

and preserve its ow n custom s; and that inferior tribunals, in handling cases 

w hich belong  to  the  H oly  O ffice, m ust be guided by the instructions and  rules 

issuing from  that Congregation. H ence even local prosecution of the delict of 

heresy  w ill follow , not the  ordinary  crim inal procedure  of Title X IX , Book  Four, 

of the Code, but rather the sim pler procedure w hich w as outlined by  the H oly  

O ffice in its Instruction to Bishops as to the m ode of prosecuting clerics guilty  

of the crim e of solicitation ad  tu rp ia  in connection w ith Confession.26 A  brief 

review  of the  procedure  of the  Congregation itself null indicate the  procedure to  

be follow ed in  local tribunals as w ell.

It is not the practice of the H oly O ffice to initiate crim inal proceedings im 

m ediately  upon  the receipt of a  denunciation. Rather, the custom  exists of re

plying to the first denunciation by the com m and “ O bserve tu r," i.e., the local 

authorities  are  to  observe  and  study  the  delinquent  further, and w atch  especially  

to  see if he repeats  his delict and is guilty  of further scandal. If a second de

nunciation of the sam e delinquent is received, indicating that he  is continuing 

his evil course, the sam e instruction w ill be issued, and a further period of 

observation  w ill be begun. It is only w hen a third denunciation has been re

ceived, that the  H oly  O ffice  w ill, in  ordinary  cases, begin  judicial  procedure. O nly  

by  w ay  of  exception, w ill action  begin  after the  first or  second denunciation, w hen 

proof is advanced that further delay  w ill result in grave harm  to the Church.27

“  Canon  2250-2267.

21 Canon  1576, §1, n. 1.

22 Canon 1577, §1.

22 Canon 1578.

«Canon247, §2.

25 Roberti, D e  P rocessibus, I, p. 237.

22 S.C .S.Ofi., Feb. 20, 1866,— C ollec t., n. 1282. This Instruction is m ade the basis of the  
directions for local prosecution of heresy by Lega, D e Jud ic iis , IV , n. 534, and H einer, D e  
P rocessu  C rim ina li, 148. Cf. Blat, C om m en tarium , IV , n. 7.

27 Lega, l.c .;  Roberti, D e  P rocessibus, I, n. 151; the  Instruction, n. 11.



T he  D elic t o f  H eresy 103

D uring these periods of observation, the local authorities w ill, of course, ac

cum ulate inform ation w hich w ill be of use if and w hen crim inal prosecution  

begins.

A  further fact of prim ary  im portance is that the H oly O ffice treats all cases 

w ith the m ost absolute secrecy. Even if a suspected person is acquitted of 

charges advanced against him , he w ould  suffer greatly  in  reputation  and stand

ing  if it w ere know n that he had  been  under investigation  or trial by  the H oly  

O ffice. H ence, the Congregation  requires that every participator in  the  process 

be held  to  the utm ost secrecy, and  even the  office staff of the Congregation are 

sw orn to  avoid all m ention of know ledge that com es to them  concerning these 

cases.28 The sam e secrecy is extended even to those cases that reach a final 

condem nation  and  infliction  of  punishm ent.2’ U nless  the  decree  of punishm ent is 

officially published, there m ust be no m ention of its being inflicted.20 The  

Instruction to Bishops requires that local prosecution be conducted on the  

sam e  basis. A ll officials of the  local curia, all those  w ho  are  called  upon  for testi

m ony (included the denouncer), are to be sw orn to secrecy. Even priests are  

to take oath by  touching  the Bible. The Bishop him self is bound to the sam e 

secrecy.81

The judicial procedure is per m odum  inqu isition is; that is, the case against 

the delinquent is carefully  prepared  in advance by the taking of depositions as 

to the com m ission of the delict. This prelim inary  investigation, or inquisition, 

caused the  tribunal to  be  know n  for centuries sim ply  as “the  Inquisition.” It is 

to  be conducted in strict secrecy, w ith  all care and prudence, to  determ ine the  

facts of the  case. O nly  w hen the evidence seem s clear and  conclusive is the  ac

cused  sum m oned  to  answ er.

It is the practice of the H oly O ffice to  suspend all clerics a  d iv in is from  the  

m om ent they are cited for trial. In view  of the strong evidence w hich is re

quired before citation, this suspension  w ill be clearly  justified, even in  advance  

of the form al verdict. M oreover, the accused w ill have been given great op 

portunity to  repent. Before the Bishop denounces him  to  the H oly O ffice, he  

should endeavor by paternal adm onitions and friendly counsels to w in the  

delinquent from  his error. If these m eans are effective, there w ill be no need  

of the form al prosecution, and the  delinquent w ill be given only salutary pen

ances. If how ever, the  delinquent has  been  so  contum acious  that a  denunciation  

w as  required, but afterw ards repents before  he  is cited  and  form al prosecution  is 

begun, it is custom ary  to  inflict som e  vindictive  penalties upon  him , but of a  less

22 H illing, P rocedure a t the  R om an C uria , p. 55.

22  H einer, l.c .

20 E.g., if a  heretic is declared  vitandus. C i. Lega, o .c ., IV , 531.

”  Instruction, n. 14.
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serious degree than those m entioned  in canon 2314, §1.» If how ever the delin

quent recant only  after he has received the citation, he does not m erit, per se , 

any reduction of the penalties ferendae sen ten tiae , although, if his repentance 

be sincere and in accordance w ith canons 2242, §3, he m ust be absolved from  

the  basic excom m unication  he  had  incurred.”

W hen the accused appears in court, he is given the depositions w hich have  

been  m ade against him , and  is  required  to  answ er the  charges therein  contained. 

The  nam es of those  w ho  m ade the  depositions  are  w ithheld from  the  accused, in  

accordance w ith a custom  w hich extends back to the procedure of the M iddle 

A ges. H e is given the fullest opportunity to deny or explain the delict that 

is attributed to him ; and, contrary to usual procedure, his ow n sw orn state

m ent is received in evidence.’1 Finally, after hearing all the defense, and de

term ining the w eight of any exceptions and counter evidence and depositions  

the defendant m ay introduce, the judges determ ine the guilt and the punish

m ent to be assigned. A s is set forth in canon 2314, §1, the infliction of these  

punishm ents has alw ays been preceded by w arnings to  the delinquent that he 

recant his error and perform specific w orks of atonem ent and reparation of 

the  dam age  and  scandal he has  caused. Failure to  obey  these w arnings is proof 

of final and continuing contum acy and justifies the extrem e spiritual priva

tions  there  recorded.

It is proper, and  perhaps necessary, to  close this review  of the judicial prose

cution of heresy, by rem arking that in actual fact the trial of heretics by the  

H oly O ffice is attended by  none of the horrors of cruelty and injustice w hich  

have  been  so  frequently  depicted  in  fiction. The  testim ony  of Cardinal D e  Luca  

m ay  be  adduced:

Illud autem certum et indubitatum est (quidquid ignarum vul
gus indebite et absque fundam ento  opinatur) quod  stylus est nim ium  

placidus ac benignus, om nique m ajori charitate et circum spectione  

plenus, adeo ut non nisi m agna urgente necessitate et quando com 

pertum sit quod exactissim ae occultae diligentiae non proficiant, 
hujusm odi negotia  publice  pandantur.35

The  purpose of the  Church  has  ever been  the  saving  of souls. H er action  against 

heretics is like that of Saint Paul against the  incestuous Corinthian. H e deter

m ined “to  deliver such a  one to  Satan  for the destruction of the  flesh, that the  

spirit m ay be saved in the day of our Lord Jesus Christ.”” A ctually, the Co-

” Roberti, D e  P rocessibus, I, n. 151; Lega, D e  Jud ic iis , n. 543; H einer, D e  P rocessu  C rim ina li, 
p. 149, Instruction, η. 13, note.

»  Canon  2248, §2.
“  Roberti, l.c .

*  Q uoted by Lega, l.c ., w ho him self describes the action of the H oly O ffice as "m itis et. 
charita tiva .” Roberti, l.c ., calls it “m itis  et pruden tissim a ."

"I Cor., V , 5.
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rinthian w as m oved to repentance, and  w as restored  to the com m union of the  

faithful by  Paul w ho  had  excom m unicated  him .’7 So  too, the Church  desires sin

cerely that he against w hom  she has had to use her pow er of binding, should  

under  the  inspiration  of divine  grace, return  in  a  spirit of repentance, and  receive 

from  her the loosing  from  sin and  censure w hich  brings grace to  the  sinner and  

joy  to  the  angels  in  heaven.

«  II Cor., II, 1-11.
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A BSOLU TIO N FRO M  H ERESY

It is the  Church ’s hope  that every heretic w ill repent of his error, recant and  

seek  absolution. To this end she has provided  a definite process of absolution 

w hich  is found, upon  exam ination, to  be  generously  conceived  and  easy  of appli

cation.

Canon 2314, §2, states the  law  in  the  follow ing term s:

A bsolutio ab excom m unicatione de qua in §1, in foro conscien

tiae im pertienda, est speciali m odo Sedi A postolicae reservata. Si 

tam en delictum apostasiae, haeresis vel schism atis ad forum exter

num  O rdinarii loci quovis m odo deductum  fuerit, etiam  per volun

tariam confessionem , idem O rdinarius, non vero V icarius G eneralis 

sine m andato speciali, resipiscentem , praevio abjuratione juridice  

peracta aliisque servatis de jure servandis, sua auctoritate ordinaria  

absolvere potest; ita vero absolutus potest deinde a peccato absolvi 

a quolibet confessario in foro conscientiae. A bjuratio vero habetur 

juridice peracta cum fit coram  ipso O rdinario vel ejus delegato et . 

saltem  duobus  testibus.

In  this legislation the prim ary distinction  is betw een  absolution in  fo ro  con 

sc ien tiae and  absolution in the external forum . The form er is reserved by the · 

Code  to  the  H oly  See, up  to  the  m om ent w hen absolution in  the  external forum  

has been  obtained. The  latter is  one  of the  ordinary pow ers  of the  Bishop, (but 

not of the V icar G eneral), w henever the case has been brought in any w ay  

to his judicial attention in the external forum . This distinction w ill be fol- J 

low ed in the follow ing text, w hich w ill treat first of absolution in the internal 

forum , and  then  of  absolution  in  the  external forum . ‘

*** **** **

A bsolution in the internal forum  of delicts of heresy  is reserved to the H oly  

See. It m ust be  noted  that this absolution is reserved ra tione  censurae , and  not ■; 

ra tione pecca ti. A ccording to canon 894, there is only one sin reserved ra tione  ·

pecca ti by  the general law  of the Church, and that is the delict of falsely ac

cusing a priest of solicitation. H ence, w ith heresy reserved ra tione censurae , 

it follow s that there is no  reservation  unless the  censure has been incurred; and f 

that there is no reservation of the sin w hen a censure w hich has been in

curred, has been rem oved.» The provision of canon 2314, §2, to this effect is 

sim ply  an  application of  the  general principle  of canon  2246, §3. The  application

1 Cf. M othon, In stitu tions  C anon iques, III, n. 1927.
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of the foregoing doctrine m ay be seen in the follow ing cases. A  penitent w ho  

confesses a purely subjective sin of heresy, and w ho states that the heretical 

error w as in no w ise expressed in w ords, acts or om ission, m ay be absolved  

by  any priest, by virtue of his ordinary  faculties. There has been no external 

delict, and  hence  no  censure, and  hence  no  reservation. Likew ise, a  penitent  w ho  

adm its having been censured, but w ho has since received absolution from  the  

i censure, m ay be  absolved  by  any  confessor. In  these  cases, the confessor is re

stricted only by the requirem ent of verifying the existence of the proper dis

positions in the  penitent; in other w ords, he  can  absolve from  the  sin of heresy  

just as he  absolves from  other m ortal sins.

Passing now to the question of absolution from the censure attached to  

heresy; there w ill be m any cases in w hich absolution in the internal forum  

, w ill be the proper m ethod of reconciling the excom m unicated delinquent to  

the com m union of the Church. M any heretics w ere guilty of a delict w hich  

w as and w hich rem ained occult. W hile they them selves knew  that they had  

incurred excom m unication, the fact w as not know n to others, and w as not 

a recorded in the judicial records of the Church. In popular estim ation and  

public standing, there existed no evidence that they had been severed from  

the  com m union  of the  faithful. It follow s then  that there  w ould be  little  utility  

in  providing a public reconciliation. It has been the practice of the Church to  

provide that excom m unicates of this type, w hether heretics or others, should be 

reconciled  w ith  the  sam e  privacy  as attended  the  incurring  of the  censure.

Such reconciliation m ay be effected in a num ber of w ays. First, as canon  

2314, §2, suggests, the delinquent m ay approach the H oly See, through the  

Tribunal of the Sacred Penitentiary, and obtain absolution from  the censure  

under the usual conditions of abjuration, repairing of dam age and scandal, 

and subm ission to penances enjoined. Such recourse m ay be m ade in person  

or by  letter, and, if the latter, in  any  language and  w ithout special form ulae  of 

w ords.’ W hen absolution  has been  received  from  the  censure, the  penitent m ay  

be absolved from  this and other sins by  any  confessor.

W hile this m ethod entails no great difficulty, save perhaps the am ount of 

tim e required, the Church has provided a second  m ethod  w hich is even easier. 

M any of the Bishops of the U nited States possess faculties granted under the  

title “Form ula N um ber Six.” In this pagella is contained the follow ing para

graph:

Ex Sa c r a  Po e n i t e n t ia r ia

A bsolvendi quoscum que poenitentes (exceptis haereticis haeresùn 
inter fideles e proposito dissem inentibus) a quibusvis censuris et 
poenis ecclesiasticis ob haereses tam nem ine audiente quam coram  
aliis externatas incursis, postquam tam en poenitens m agistros ex

*  A  confessor m ay w rite the  letter in behalf of the penitent. For a m odel of such a letter 
and  other inform ation, cf. V erm eersch-Creusen, E pitom e, III, n. 454. 1 
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professo haereticalis doctrinae, si quos noverit, ac personas ecclesiasti

cas et religiosas, si quas hac  in  re  habuerit, prout de jure  denunciaverit; 
et quatenus ob justas causas hujusm odi denunciatio ante absolutio

nem  peragi nequeat, facta ab eo seria prom issione denunciationem  

ipsorum  peragendi, cum  prim um  et quo m eliori m odo fieri poterit; et 

postquam  in singulis casibus haereses coram  absolvente abjuraverit; 

injuncta pro  m odo  excessuum  gravi poenitentia  salutari cum  frequen

tia Sacram entorum , et obligatione sese retractandi apud personas 

coram  quibus haereses m anifestavit, atque illata scandala reparandi.

The text is ciear and definite. The Bishop can, by  virtue of these faculties,’ 

absolve  both  occult and  public  heretics, but not those  proselytizing  heretics w ho  

had professedly endeavored to propagate  religious errors am ong the faithful. 

A bsolution  m ay  be  granted  only  upon  the  fulfilm ent of  certain  conditions. Thus  

the heretic m ust m ake reparation for the scandal given by his delict by en

deavoring to arrest the activities of teachers of heresy. To this end, he m ust 

denounce any such persons that he know s. A lso, he m ust m ake know n any  

Catholic clergy  w ho  w ere accom plices in  his delict. Finally, he  m ust recant his 

heresy and m ake this know n to those w ho heard him  m anifest his doubts or 

denials of revealed truth. These denunciations and recantations m ust either 

precede the absolution, or else m ust be seriously prom ised by the penitent. 

Secondly, the penitent m ust abjure his erroneous tenets in the presence of the  

Bishop or the  priest w ho  absolves him . Thirdly, he m ust subm it to a penance 

proportioned to  the  gravity  of  his delict.

A ttached to this section of the pagella is the follow ing adnotandum  w hich  

regulates  the use and  delegation  of the  faculty  just quoted.

O rdinarius recensitis facultatibus tum absolvendi a censuris tum  

dispensandi, pro foro conscientiae, etiam extra sacram entalem  con

fessionem , cum  suis subditis, et extra dioecesim  quoque, quatenus vel 

ipse yel subjectus yel uterque extra diocesim  fuerint, necnon cum  non  

subditis intra lim ites proprii territorii ex speciali Sedis A postolicae 

auctoritate ispi concessa, uti valebit; easque  intra  fines dioecesis tan

tum  Canonico  Poenitentiario necnon  V icariis Foraneis, pro  foro  pariter  
conscientiae et in actu sacram entalis confessionis dum taxat, etiam  

habitualiter, si ipsi placuerit, aliis vero confessariis cum  ad ipsum  

O rdinarium  in casibus particularibus poenitentium  recursum habue

rint, pro exposito casu im pertiri poterit, nisi ob peculiares causas 

aliquibus confessariis specialiter deputandis per tem pus, arbitrio  
suo  statuendam , illas com m unicare judicabit.

The Bishop w ho  possesses these faculties can therefore absolve any  heretical 

delinquent w ho com es to him  w ithin the confines of his ow n diocese, w hether  

the  delinquent  be  one  of the  Bishop ’s  ow n  subjects  or  not.’ M oreover, the  Bishop

* N ote that this faculty concerns the internal forum , and hence is quite distinct from  the  
pow er to  absolve  given  by  canon  2314, §2. The  latter  pow er  is  restricted to  the  external forum .

4 Canon  94.
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can absolve his ow n subjects (but not heretics w ho are not his ow n subjects) 

outside his diocese; that is, w hen the Bishop is aw ay from  his diocese, or the  

subject is outside  the diocese, or w hen both  are outside. The  absolution in this 

case pertains to  the internal forum , but is conceded by the Bishop apart from  

the sacram ental absolution from sins. The reason of this is, of course, the  

fact that the Bishop cannot give faculties to  absolve from  sins, save w ithin the  

territorial lim its of his diocese. H ence, if a subject is outside the diocese, the  

Bishop can either absolve directly him self from the censure, thus m aking it 

possible for the delinquent to  receive absolution from  sin in the Sacram ent of 

Penance from  any confessor; or else the Bishop m ay delegate a priest of the  

other diocese to absolve from  the censure in connection w ith the sacram ental 

absolution  w hich  the  priest w ill im part by  virtue  of the  faculties w hich  he  holds 

in the  other diocese.

The case just stated involves som e unusual elem ents w hich w ill rarely be 

found in actual practice. For m ore regular cases of delegation, the Bishop w ill 

deal w ith the clergy  of his ow n diocese. The faculty  instructs the Bishop that 

he  m ay  delegate, but w ith  restrictions. First, all w ho  are given  this faculty  are 

to  use  it in  connection  w ith  the  giving  of sacram ental absolution. M oreover, the  

Bishop is instructed not to grant this faculty in general and hab itu a liter to  all 

his priests; but rather  to  delegate  priests individually and for individual cases, 

w hen  they  need  this  pow er  for som e  penitent. There  are exceptions to  this rule. 

The faculty  m ay  be  given, even hab itua liter, to the Canon Penitentiary (w here  

such  an  officer exists), and  to  the  Rural D eans  of  the  diocese. It m ay  likew ise be  

given for a restricted and defined tim e to one or a few  confessors, w ho have 

som e special need  of it: i.e., if they  are  chiefly  engaged  in  dealing  w ith  heretics, 

and frequently  have occasion to  reconcile them  to  the  Church.

H ence, in dioceses w here this faculty is possessed, delinquents w ho desire 

absolution from their censure in the internal forum  m ay address the Sacred  

Penitentiary  in  Rom e, or their  ow n  Bishop, or  any  priest w hom  the  Bishop  dele

gates.

There is a third m anner in w hich absolution in the internal forum  becom es 

possible. This  is  the  case  in  w hich  the  penitent heretic  is in  danger of death. A s 

is w ell know n, the  Church  has m ade generous provision  for any  sinner w ho  is in  

danger of death, and  desires absolution  from  his sins. By  a sw eeping  provision  

of the law  itself, all priests, w ithout exception, are granted  the fullest faculties 

for this penitent.’ The  priest m ay  or  m ay  not be in  good  standing, m ay  or m ay

*  Canon  882. N ote  that  if  the penitent  is  a  sen tenced  heretic, his absolution m ust be  governed  
by  canon  2252, since  the  judicial sentence  m akes the  censure  ab  hom ine . H ence, if the  penitent 
should survive, he is bound, sub  poena re inciden tiae , to subm it him self to the superior w ho  
sentenced him , and  to  obey  any  orders w hich are  given  him . The  confessor is not required to  
m ake this know n to  the  penitent before absolving  (note the difference in  this regard of canon  
2254)  ; but should  at least instruct the  penitent w hen  the  latter has  recovered  sufficiently.
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not be w ithin his ow n diocese, m ay or m ay not be approved for confessions. 

H is previous status and  pow ers are  not concerned. If he  is present w here  a  peni

tent is in danger of death, he is thereby  autom atically given  all possible facul

ties and pow ers to adm inister to the penitent; can absolve from  all censures 

w ithout exception, and can absolve from  all sins, provided only the penitent 

possesses the  proper dispositions for the  reception  of the Sacram ent of Penance.

Even beyond these three sources of internal forum absolution, there is a  

fourth, deriving  from  the  provisions of canon  2254. This canon begins w ith the  

w ords  :

In casibus urgentioribus, si nem pe censurae latae sententiae 

exterius servari nequeunt sine periculo gravis scandali, vel infam iae, 
aut si durum  sit poenitenti in statu gravis peccati perm anere per 

tem pus necessarium  ut Superio com petens videat. ...

A  large proportion  of the  cases of heresy  fall w ithin  the  term s of this legislation. 

A fter a delict has been com m itted, the delinquent finds him self excom m uni

cated. If he cares at all for his relationship  w ith  the Church, this status w ill be  

very burdensom e to him . H e is forbidden in conscience to receive the Sacra

m ents, or (if he is a priest) to confect and adm inister them . H e is bound in  

conscience to abstain from  the exercise of jurisdiction (w ith exceptions stated  

above  in  Chapter Six) . V iolation  of these  and  other  prohibitions addressed  to  ex

com m unicates m eans the com m ission of new  sins, and  perhaps the incurring of 

irregularity. O bservance  of his status w ill frequently cause the Catholic com 

m unity to  becom e aw are that the individual is living and  acting  in  an unusual 

w ay, and hence expose him  to suspicion  and  infam y.» The delinquent is there

fore  in  a  dilem m a, from  w hich  he  can  be  saved  only  by  obtaining absolution  from  

his censure.

M oreover, it m ay  happen  that heretics, as  w ell as other sinners, are  m oved  by  

divine grace to  a true repentance, and to  a sense of the horror of being  in  the  

state of sin. W hen this is true, and  w hen the  penitent finds it hard  to continue 

in the state of m ortal sin during the tim e necessary to adjust his case in the  

external forum , the Church m ercifully provides for im m ediate absolution in  

the  internal forum , by  w hich  the  censure  is  rem oved, and  the  penitent is enabled  

to  receive the Sacram ent of Penance  and  regain the state of grace. The hard

ship  spoken  of in  the  canon  is  purely  m oral, and  m eans sim ply  that the  penitent 

finds the consciousness  of being in the state of sin a burden  and  torm ent. The 

Code does not state  how  long  a tim e is required to  m ake the continued state  of 

m ortal sin a real hardship, sufficient to  justify the application of the canon.

’ Canon 2232, §1, provides that an excom m unicate m ay disregard his censure w hen he  
w ould, by  observing  it, incur infam y; but this perm ission only  concerns the  censure, and  does 
not rem ove the  sinful dispositions w hich w ould m ake blasphem ous the reception  of the  H oly  

Eucharist, the saying  of M ass, etc.
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Cappello thinks that continuance in this state for a w eek w ould be, in  reason

able estim ation, hard  to  bear; or even four or three days, if the  penitent w ould  

have occasion, during  these days to  observe the censure.7 A ugustine8 and Sole’ 

note the practice of frequent Com m union, and suggest that even one day of 

delay  w ould  be a  hardship  for a  penitent w ho  w ishes to  receive Com m union day  

by  day. Since the  m atter is judged  in  the  internal forum , the  confessor  m ust be 

guided  by  the  facts that he  discovers in  the  individual penitent. H e  m ay  there

fore find cases in w hich he is justified in absolving, even w hen recourse to  the  

Bishop w ould result in absolution  the follow ing  day.

7  D e C ensuris , p. 34.

•  C om m en tary, V III, p. 259.

’  D e  D elic tis , p. 193.

The cases considered above w ould be chiefly, though not exclusively, occult 

delinquents. If the  delict of heresy  had been notorious, either in  fact or  by  judi

cial process, there  is less opportunity of applying this  canon. Such  penitents  are, 

ex  hypo thesi, already  disgraced  and  cannot plead  that they  fall w ithin  the pro

visions of the first clause of the canon. It is possible, but rather im probable, 

that obdurate heretics of this type w ill be so m oved w ith com punction and  

religious fervor, that they w ill find it hard to delay their reconciliation w ith  

the Church for even a few  days. H ow ever, if this possibility w ere actualized  

in a given case, the canon m ight be applied, especially if the delinquent takes 

im m ediate steps to  notify  the  general public of his repentance.

To  all cases that fall w ithin  the  clauses just discussed, the  follow ing  procedure  

m ay be applied:

... quilibet confessarius in foro sacram entali ab eisdem [censuris 

latae sententiae], quoquo m odo reservatis, absolvere potest, injuncto 

onere recurrendi, sub poena reincidentiae, intra m ensem saltem per 

epistolam  et per confessorem , si id fieri possit sine gravi incom m odo, 

reticito nom ine, ad S. Poenitentiariam vel ad Episcopum alium ve  

Superiorem  praeditum  facultate et standi ejus m andatis.

This concluding  portion of canon 2254  indicates that absolution  in the  internal 

forum  m ay be given to delinquents in urgent cases by any confessor. This 

faculty to  absolve is given  by  the Code to  all priests w ho  are approved  for con

fessions, in  addition to  the  ordinary faculties they  enjoy, but cannot be used, of 

course, except in  behalf of penitents  w ho  are  of the  types m entioned  in the  first 

half of the canon.

The conditions under w hich absolution is perm itted are, as usual, real w ith

draw al of contum acy, subm ission to the  authority  of the Church, and w illing

ness to  prove these  in  action. The  particular test in these  cases is that the  peni

tent m ust, in person or through the confessor, subm it him self to the Sacred  

Penitentiary, or to his Bishop or som e other Superior w ho has faculties, and  
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follow  the authoritative decision w hich w ill be rendered concerning his case. 

This recourse  to  higher authority  m ust be m ade w ithin  a  m onth, sub  poena  re in - 

ciden tiae; that is, the  penitent w ho  neglects  to  fulfill his prom ise, autom atically  

becom es excom m unicated at the end of a m onth, if he has not prepared and  

sent,— or had the confessor do so,— a report of his delict and his subm ission  

to  judgm ent and penance.

Certain details concerning this legislation deserve careful notice. First, 

the canon places an  obligation upon  the  confessor to  inform  the  penitent of the  

duty  of referring him self to  higher authorities.10 M ost penitents w ill not know  

of this provision, but it is not the Church ’s m ind that they should thereby  

avoid its fulfilm ent. The confessor m ust inform  them , and m ake this a test 

of the sincerity of their desire to be absolved and reconciled to the Church. 

Secondly, the  period  of a  m onth is tem pus u tile .I 11 It begins w ith the  date of the  

confession, and is extended, ordinarily, to a m onth from  that date; but if the  

penitent w ere im peded and could do nothing in the m atter, “ tem pus non  cur- 

ra t" and the com putation w ould include only the tim e w hen the penitent 

had opportunity to  send his report.12 Thirdly, the  tim e  refers only  to  the send

ing  of the  report, and  not to  the  reception  of the  report by  the  higher  authority, 

nor to  the  receipt of the answ er from  higher authority by  the  penitent. Thus, 

a penitent w ho w rites to the Sacred Penitentiary in Rom e w ithin the m onth, 

does not reincur excom m unication, even if it is w ell over the m onth before he  

receives an answ er to his letter.

I
10 If the  confessor fails in  this  duty, his  absolution  is valid  but illicit,— V erm eersch-Creusen, 

E pitom e, III, n. 454, 4,1.

• 11 Canon  35.

“  Sole, D e  D elic tis , n. 196; Cappello, D e C ensuris , p. 34, n. 4.

“  Cappello, D e C ensuris , p. 34, n. 6.
14 S.C .S.O ff., N ov. 9, 1898,— C olled , n. 2023.

( “S.C .S.O ff., Sept. 6, 1900,— C olled , n. 1095.

H· ' - Ï ; < '

The canon indicates that the confessor should be ready to act for the peni

tent, unless there be  som e good  excusing  reason.12 If the  confessor  does act, the  

penitent m ust return to him  later to  receive the  further instructions w hich the  

Superior w ill send through the confessor. W hen the confessor undertakes  

to represent the penitent, the latter is free from  the obligation of reporting  

him self; and  even if the  confessor fails to  m ake  the  report, the  penitent does not 

thereby reincur excom m unication. Certain cases m ay arise in w hich recourse  

cannot be m ade. Thus, it m ight conceivably  happen that neither the  penitent 

nor the  priest could  w rite, and  that the  penitent cannot personally  approach  any  

other confessor;14 or, w ith the penitent unable to  w rite, the priest m ight know  

that he w ould not be in the sam e place again to transm it the Superior ’s in

structions, and that the recourse w ould  not really bring the penitent in touch  

w ith  the  proper ecclesiastical authorities.15 In  these  rare  cases, the  confessor w ill 
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him self give final and com plete absolution, im posing som e salutary penance  

in  connection w ith  the  absolution  from  the  censure, w hich  m ust be  perform ed  by  

the penitent sub poena  re inc iden tiae .™

The recourse m ay be directed to the Tribunal of the Sacred Penitentiary 

in Rom e, in any language.17 A s w e have seen, this is not necessary, w hen the  

Bishop has special faculties allow ing him  to  absolve these cases in  the internal 

forum .1’ A  fictitious nam e  is to  be used, as a  protection  to  the  seal of the con

fessional, since the delict is being  reported and  absolved in the internal forum . 

The delict should be described  in general term s, and  statem ent be m ade of the  

penitent’s readiness to  subm it to  the penances im posed.

$ * * ******

A ll the foregoing refers to absolution in the internal forum . Canon 2251  

states that this absolution, w hile perfectly valid in the  internal forum , does not 

hold in the external forum , unless it can be proved or legitim ately  presum ed. 

H ence the  penitent is still subject to  the  possibility  of being  cited  and  sentenced 

in the external forum . M oreover, if the penitent has been sentenced  in the ex

ternal forum , m ere sacram ental absolution w ill not suffice to  free him  from  the  

prohibitions w hich the sentence brought upon him  in regard to his external 

religious life. Likew ise w hen converts are m ade from  non-Catholic sects, there  

is need  of regulating  their standing, not m erely  in  the forum  of conscience, but 

likew ise in  public estim ation. In all these cases, it w ill be necessary to secure  

absolution  in the external forum .

Canon  2314, §2, already  cited, provides  that w hen  a  delict of heresy  is brought 

to  the  external forum  of the  O rdinary  in  any  m anner, even  by  voluntary  confes

sion, he  has full pow er to  absolve  from  the  censure. Converts w ill afford  typical 

cases of voluntary confession. W hen they have decided to becom e Catholics, 

they w ill report them selves to the Church, adm itting their status, and seeking  

absolution and adm ission to the com m union of the faithful. So too, occult 

delinquents m ay approach the Bishop, w ith the purpose of avoiding possible 

prosecution  in  the  external forum . Finally, sentenced  heretics  w ill have  to  report 

to the Bishop, in order to secure the rem oval of their public status as excom 

m unicates.

The heretic m ust first satisfy the Bishop that he is no  longer contum acious. 

The  test of this m atter is given by  canon  2242, §3:

“  Canon  2254, §3.

17 V erm eersch-Creusen, o .c ., H I, n . 454; Sole, D e  D elic tis , n. 195, give  a  form  of petition  and  
the  postal address.

>·  N ote canon 2314 gives the Bishop pow er only in the external forum ; hence he is to be  
approached  here w ith  a  request to  use  the  faculties  granted  by  the Sacred  Penitentiary.



114 T he  D elict o f  H eresy

Contum aciam desiisse dicendum est cum reum vere delicti com 

m issi poenituerit et sim ul ipse congruam  satisfactionem  pro  dam nis et 

scandalo  dederit aut saltem  serio  prom iserit ; judicare  autem  utrum  poeni

tentia vera sit, satisfactio congrua aut ejusdem  prom issio  seria, necne, 

illius est a  quo  censurae petitur.

W ith this point settled to  the Bishop ’s satisfaction, the  penitent m ust abjure  

his errors in due form . This requirem ent has existed since the earliest tim es,1’ 

and  is a proper precaution to insure the sincerity of the  penitent’s recantation. 

The Rom an Ritual provides  a form ula of abjuration and  profession  of Catholic 

faith w hich is designed especially for converts.” D elinquent Catholics w ould  

be held to m ake a m ore specific abjuration of the particular error w hich w as 

involved  in  their delict. The  essential necessity  is that the  delinquent abjure his 

particular error, and  profess full belief in the  opposite  Catholic dogm a, together 

w ith sincere acceptance of the doctrinal authority of G od and of the Church.

This abjuration m ust be m ade juridically: i.e., there m ust be a form al and  

public act, under oath, in the  presence  of the  Bishop or his deputy, and  at least 

tw o w itnesses.’1 The Code requires that other juridical necessities be com 

plied  w ith. This refers to  the need of taking  steps to  undo  the scandal already

done, and to  avert future dam age by  denouncing secret propagators of heresy. 

N ot until all these  prelim inaries have  been  concluded  m ay  the  Bishop  absolve.

The  absolution  w ill regularly  take  the  solem n  form  indicated  in  the  Rom an Pon

tifical and  Rom an  Ritual.22 This m ay  how ever be deem ed little  consonant w ith  

the m odem  distaste for cerem onies of personal hum iliation.22 A bsolution w ill 

be perfectly valid if it be given in the sim pler form , w hich m ay likewise be  

found  in the Ritual and  in approved authors.”

The foregoing paragraphs have spoken of the reconciliation of converts by  

the Bishop. There exists in the U nited  States a general practice  of reconciling  

heretics, not by action of the Bishop personally, but by absolution im parted  

by sim ple priests,— com m only the priest w ho has instructed  the heretic in the

*’  Cf. canon  8  of the Council of N icaea,— D enzinger, n. 55; c. 21,22, C, I, 7, w hich  are  quo

tations from  Pope Leo I, (440— 461), and Pope  M artin, (643-654). In the D ecretals, cf. c. 9, 

X , de  haere tic is , V , 7; c. 10, X , de  purga tione  canon ica , V , 34; c. 11, de  haere tic is , V , 2, in  Sexto; 

c. 3, 5, de  poen iten tiis , V , 9, in  Extrava. com .

”  R ituale  R om anum , A ddenda, D e N eo-C onversorum  R ecep tione; this form ula originated in  

the  decree of S.C .S.O ff., July  20, 1859, addressed to  the  Bishop  of Philadelphia; it is indicated  

for use in these cases by  A cta  et D ecreta C on . P len . B altim orensis  II, n. 242; A cta et D ecreta  

C on . P len . B altim orensis III, n. 122.

21 Cf. c. 11, de  haereticis , V , 2, in  Sexto.

22  P on tifica le R om anum , O rdo E xcom m un icand i et A bso lvend i; R itua le R om anum , tit. ΙΠ , 

cap. 3.

22 V erm eersch-Creusen, E pitom e, Π Ι, n. 449, 2.

21 V erm eersch-Creusen, ib id .;  Cappello, D e C ensuris, η. 29, not. 4; cf. canon  203, §2.

i LX·*'-*-
nnrinin



T he  D elic t  o j  H eresy  115

Catholic  faith.M In  view  of  the  text of  canon  2314, §2, question  m ay  w ell arise  as 

to w hether this practice is in accordance w ith the provisions of the Code. A t 

first sight, it w ould seem  that the absolution of heretics, apostates and schis

m atics is  a  pow er  belonging to  the  Bishop, to  the  exclusion  of others. The  canon  

rem arks that the V icar G eneral w ho, ex o ffic io , has ordinary jurisdiction  in a  

diocese,” does not possess this pow er of absolution; By im plication, sim ple  

priests, w hether  pastors  or  curates, are  even  less  likely  to  possess  it.

Before discussing  this question, it is w ell to rem ark that w here the convert 

com es to the Church from  infidelity,— i.e., w hen he had never received the  

Sacram ent of Baptism ,— he has not incurred any censure, and  hence there is 

no reservation of censure possible in his case. Such converts w ill be baptized 

and  thereby becom e m em bers of the  Church  in  full com m union.” M oreover, if 

the  convert had  previously  been  doubtfully  baptized  in  heresy, this doubt as to  

his  fundam ental  status w ould  affect any  subsequent censure; and  such  a  doubtful 

censure, by  reflex principles, does not bind. H ence converts of this type m ay  

likew ise be reconciled by  any  priest. A  large proportion  of the converts from  

other  faiths  w ill be  included  in  one  or  other  of  these  classes.

There  rem ain  the  converts  w ho  certainly  w ere  baptized. By  the  external forum  

presum ption of canon 2200, §2, these heretics are presum ed to have incurred  

the excom m unication  entailed by  heresy, and  hence their absolution  in the ex

ternal forum  m ust, in  general law , be  governed  by  the  provisions of  canon  2314, 

§2. This in  turn  m eans  that the  case  m ust be  juridically  presented  to  the  Bishop  

for  judgm ent. M ere  casual statem ents  are  not  sufficient for this  purpose. Even  if 

the delinquent adm it his fault, this is not the  confession referred  to  in  the text 

of the  canon. Rather, there  should  be  a  canonical  confession, w hich  im plies that 

the delinquent should adm it his fault in the presence of tw o w itnesses and the  

judge, and that this adm ission of guilt should be therefore established in the  

external judicial forum . A fter this canonical confession, w ould  com e the  equally 

form al abjuration  and  absolution.

N ow  it is  obvious  that this  form al  procedure  is  not follow ed  by  the  priests w ho  

receive heretical converts today. Even w hen they receive delegated pow ers 

from  their Bishop, explicitly  or im plicitly in  the  grant of diocesan faculties,’8 

they  have not treated the  case w ith this form ality, but rather w ith the sim pler 

procedure indicated in the form ula “ D e  N eo-C onversorum  R eceptione" w hich is 

printed in their R itua ls. This leads to the questions of the sufficiency of the

“  Ferreres, D erecho  Sacram en ta l  y  pena l, n. 886, rem arks that this practice  is in  vigor ("esti 
en  visor") in  G erm any  and  other places; by  im plication, it does not exist in  Spain.

»  Canon  366, §1; 368, §1.

”  Canon  87.

“  Explicit delegation has been given to the priests of the A rchdiocese of Philadelphia —  
F acu lties , n. 11  ; and  to  the  priests  of the D iocese  of H arrisburg,— F acu lties , n. 14. ’
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practice  and, m ore fundam entally, of the  relation  betw een  the legislation of the  

Code  and  the  previously  existing  practice  of using  this form ula.

In  answ er it m ay  be  stated  that the  H oly O ffice, in granting  the  priests of the  

U nited  States the  use  of  this  sim ple m ethod  of reconciling  converts, w as  in  reality  

granting a privilege, w hich still rem ains in force, by virtue of canon 4, w hich  

states that privileges and induits granted by the H oly See w hich have not 

been expressly reprobated, rem ain in full vigor. H ence the reception of con

verts from  heretical sects m ay even now  be com pleted by follow ing the direc

tions of the R itua l.
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