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1
Introduction

WHETHER to permit assistance in suicide and euthanasia is
among the most contentious legal and public policy questions in America today.
The issue erupted into American public consciousness on June 4, 1990, with the
news that Dr. Jack Kevorkian—a slightly built, greying, retired Michigan
pathologist—had helped Janet Adkins, a fifty-four-year-old Alzheimer’s pa-
tient, kill herself.1 Dr. Kevorkian later revealed that he had not taken the med-
ical history of Ms. Atkins, conducted a physical or mental examination, or con-
sulted Ms. Adkins’s primary care physician.2 Dr. Kevorkian had simply agreed
to meet Ms. Adkins in his Volkswagen van, which he had outfitted with a “sui-
cide machine” consisting of three chemical solutions fed into an intravenous
line needle. Dr. Kevorkian tried five times to insert the needle before eventually
succeeding.3 Ms. Adkins then pressed a lever releasing death-inducing drugs
into her body. Dr. Murray Raskind, one of the physicians who cared for Ms. Ad-
kins in the early stages of her disease, later testified that she was physically fit but
probably not mentally competent at the time of her death.4

Since Janet Adkins’s death first made national headlines, Dr. Kevorkian
claims to have assisted more than 130 suicides.5 Derek Humphry, founder of
The Hemlock Society,6 a group devoted to promoting the legalization of eu-
thanasia, has praised Dr. Kevorkian for “breaking the medical taboo on eu-
thanasia.”7 The American Civil Liberties Union (ACLU) aggressively took up his
legal defense.8

While perhaps the most notorious contemporary American propo-
nent of assisted suicide and euthanasia, Dr. Kevorkian hardly stands alone. In
1984 the Netherlands became the first country in the world to endorse certain
forms of assisted suicide and euthanasia. The Dutch Supreme Court declared
that, although euthanasia was punishable as murder under the nation’s penal
code, physicians could claim an “emergency defence” under certain circum-
stances.9 After several failed attempts, in November 2000 the lower house of the
Dutch Parliament voted 104–40 in favor of a physician-assisted suicide excep-
tion to the nation’s homicide laws, codifying—and liberalizing in some key re-
spects—the prior judicial “emergency defence”; the Dutch Senate gave its assent
in April 2001.10 The Northern Territory of Australia passed a law permitting as-



sisted suicide in 1996, but that legislation was criticized by the Australian Med-
ical Association and quickly voided months later by Australia’s federal parlia-
ment.11 Belgium has now also followed the Dutch example, adopting a law that
took effect in September 2002.12

Within the United States, Dr. Timothy Quill, a University of Rochester
professor, provoked early debate on the assisted suicide question in 1991, writ-
ing an article in the New England Journal of Medicine discussing and defending
his decision to prescribe barbiturates to a cancer patient, even though she ad-
mitted that she might use them at some indefinite time in the future to kill her-
self.13 A New York grand jury was convened but ultimately declined to bring an
indictment for assisted suicide; the state medical board also considered press-
ing disciplinary charges but eventually relented, reasoning that Dr. Quill had
written a prescription for drugs that had a legitimate medical use for his patient
(as a sleeping aid for her insomnia), and that he could not have definitely known
that the patient would use them to kill herself. Ruling, in essence, that the evi-
dence was too equivocal to conclude that Dr. Quill intended to cause the death
of his patient, the board declared the matter closed.14

In 1992 a gynecology resident submitted an anonymous article to the
Journal of the American Medical Association that was the subject of a long-
running debate in prominent American medical journals. Entitled “It’s Over
Debbie,” the article described how the author administered a lethal injection to
a terminal cancer patient (an act of euthanasia, not assisted suicide), whom he
had never previously met, after her plea to “get this over with.”15

After its publication in the early 1990s, the Hemlock Society’s book,
Final Exit, quickly rocketed to the New York Times’s best-seller list. With more
than a half million copies sold, it provides step-by-step instructions (in easy-to-
read large print) on various methods of “self-deliverance.” In February 2006 its
sales on Amazon.com still ranked 9,845 among all books on offer (which is very
high indeed), and it was priced at $10.20 (“you save $4.80; usually ships within
24 hours”).16 Chapter titles range from “Self-Deliverance by Plastic Bag” (a rec-
ommended method) to “Bizarre Ways to Die” (discussing the relative merits of
guns, ropes, and firecrackers) and “Going Together” (ideas for double suicides).
A New England Journal of Medicine study found that instances of asphyxiation
by plastic bag increased markedly shortly after the book’s publication.17

The public discussion sparked in the early 1990s by Kevorkian, Quill,
Final Exit, and Dutch practices quickly matured into a growing debate in aca-
demic circles. By the mid- to late 1990s, thinkers from a variety of moral and
philosophical perspectives began publishing books pressing the case for legaliz-
ing assisted suicide and euthanasia—including Ronald Dworkin in 1993,18 Sev-
enth Circuit Judge Richard Posner in 1995,19 and Richard Epstein in 1999.20

The growing academic and public discussion of assisted suicide and
euthanasia was accompanied by increasing political and legal activism. In 1988
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an early voter referendum campaign in California aimed at toppling the state’s
law banning the assistance of suicide failed to attract the necessary 450,000 ver-
ified signatures to secure a spot on the ballot.21 Another effort just four years
later not only secured a spot on the ballot, but garnered 48 percent of the vote.
A similar 1991 effort in Washington State obtained 46.4 percent of the vote.22

By 1993 the referenda campaign bore its first fruit when Oregon voters narrowly
voted to legalize assisted suicide, 51 percent to 49 percent, though subsequent
legal challenges delayed implementation until 1997.23

Since 1994, over fifty bills have been introduced to legalize assisted sui-
cide or euthanasia in at least nineteen state legislatures, and two voter referenda
modeled on Oregon have been attempted. All have failed so far. In fact, several
states have moved to reaffirm or strengthen their laws prohibiting assisting sui-
cide, including Michigan, New York, Maryland, Iowa, Oklahoma, and Virginia.
In all, the vast majority of states (approximately thirty-eight) have chosen to re-
tain or have recently enacted statutes expressly banning assisted suicide, and
most of the remaining states either treat assisted suicide as a common law crime
or have health care directive statutes expressly disapproving of the practice.24 In
1997 Congress entered the fray, too, and adopted a new law denying the use of
federal funds in connection with any act of assisted suicide.25 In the last several
years, a number of other countries, including England,26 Canada,27 Australia,28

New Zealand,29 and Hungary,30 have likewise considered and rejected propos-
als to overturn their laws banning assisted suicide.

With relatively little to show for their early voter referenda and legisla-
tive efforts, American euthanasia proponents opened a new front in the mid-
1990s, filing federal law suits in Washington State and New York seeking to have
statutes banning assisted suicide declared unconstitutional.31 Wildly disparate
trial court rulings resulted. One trial court found a constitutional right to as-
sistance in suicide; another held that no such right exists.32 Appellate courts re-
viewing these decisions eventually produced opinions supporting a right to 
assisted suicide but using very different rationales and only over vociferous dis-
sents.33 In 1997 the cases culminated in argument before the United States
Supreme Court in a pair of cases, Washington v. Glucksberg and Quill v. Vacco.
In 9–0 decisions, the Court upheld the Washington and New York laws banning
assisted suicide.34 At the time, the press hailed the Court’s rulings as major vic-
tories for opponents of euthanasia and assisted suicide.35 But few noticed that
critical concurring justices addressed only the question whether laws banning
assisted suicide are facially unconstitutional—that is, unconstitutional in all
possible applications—and specifically reserved for a later case the question
whether those laws are unconstitutional as applied to terminally ill adults seek-
ing death. Thus, far from definitively resolving the assisted suicide issue, the
Court’s decisions seem to assure that the debate over assisted suicide and eu-
thanasia is not yet over—and may have only begun.



A great many people support legalizing assisted suicide and euthanasia. One of
the central purposes of this book is to identify and explore the strengths and
weaknesses of the legal and moral arguments deployed by those who seek to
overthrow existing laws against those practices. Specifically, in chapter 2, I dis-
cuss the Washington and New York cases and seek to ascertain their implica-
tions for future legal and ethical debate over assisted suicide and euthanasia. I
suggest that these cases raise four key questions, or arguments, on which fu-
ture debate is likely to focus: Is there historical precedent for legalization? Do
principles of equal protection or fairness dictate that, if we permit patients to
refuse life-sustaining care like food and water, we must also as a matter of log-
ical consistency allow assisted suicide and euthanasia? Does proper respect for
principles of personal autonomy and self-determination compel legalization?
And would legalization, in a purely utilitarian calculus, represent the legal rule
or solution that would provide the greatest good for the greatest number of
persons?

On each and every one of these points, various contemporary moral
and legal writers have given conflicting views. Some have suggested that history
is moving inexorably toward legalization; others contend that there is no mean-
ingful way to distinguish between the right of a patient to refuse care and the
right of a patient to seek out euthanasia; a virtual chorus has argued that proper
respect for personal autonomy and self-determination demands that we respect
the right of individuals to take their lives with willing assistants; and others still
submit that legalization would carry with it more benefits than costs and would
thus maximize social happiness on a utilitarian scale. In chapters 3 through 8, I
analyze each of these various contemporary arguments for legalization in turn.
In the end, I submit, the force of some of these arguments is overstated while
the power of others is actually understated. Readers interested in particular lines
of argument can focus on individual chapters that address those issues. Chap-
ter 3 focuses on the historical record. Chapter 4 addresses the arguments from
equal protection or fairness suggesting that recognizing a right to refuse life-
sustaining medical care is tantamount to adopting a right to assisted suicide or
euthanasia. Chapters 5 and 6 look to the arguments from personal autonomy.
Chapter 7 discusses empirical and utilitarian arguments based on the experi-
ments and experience in the Netherlands and Oregon. Chapter 8 takes a closer
look at two leading arguments for legalization from autonomy and utility posed
by Judge Posner and Richard Epstein.

Having reviewed extant arguments for legalization suggested by the
case law and in contemporary moral-legal debate, in the final part of the book,
chapters 9 and 10, I pursue the second purpose of this book, outlining an argu-
ment for retaining current laws banning assisted suicide and euthanasia that has
received relatively little attention in the American debate over assisted suicide
and euthanasia. It is an argument premised on the idea that all human beings
are intrinsically valuable and the intentional taking of human life by private
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persons is always wrong. In chapter 9, I examine the roots of this principle in
secular moral theory and the common law, consider its application to the as-
sisted suicide and euthanasia debate, and address a number of potential criti-
cisms along the way. In chapter 10, I suggest that the principle that all human
life is intrinsically valuable may help illuminate and provide guidance in end-
of-life disputes beyond assisted suicide and euthanasia, including in the in-
creasingly frequent cases involving the discontinuation of life-sustaining med-
ical care for incompetent persons.

Finally, in late 2001 the presidential administration of George W. Bush
issued an executive order that sought to prevent Oregon doctors from dispens-
ing federally regulated medicines to assisted suicides. The administration ar-
gued that Oregon doctors helping patients commit suicide were not engaged in
a “legitimate medical practice” under the Controlled Substance Act, the federal
law regulating the use of pharmacological substances. The federal government’s
order precipitated a legal battle with the state of Oregon and its allies that cul-
minated in a Supreme Court hearing in October 2004 and a ruling—rendered
as this book was going to print—that perhaps raises as many questions as it an-
swers. The lawsuit, its resolution, and its implications for future debate over as-
sisted suicide and euthanasia in America are discussed briefly in the epilogue.

Distilled to its essence, this book might be said to have two purposes—
to introduce and critically examine the primary legal and ethical arguments de-
ployed by those who favor legalization, and to set forth an argument for retain-
ing existing law that few have stopped to consider. It aims to be of interest to all
of those curious about the ethical and legal aspects of the assisted suicide de-
bate, whatever views they espouse, and to contribute to a fuller and more fully
informed debate.

Before proceeding further, a definitional note is important. While the term “as-
sisted suicide” is often used to describe Dr. Kevorkian’s practices, it is really
something of a misnomer. There is no crime called “assisted suicide,” and, as we
shall see in chapter 3, no legal penalty for the patient who seeks help in dying.
Instead, the crime at issue is assisting suicide, and it is targeted solely at those
who help another commit suicide. The legal right sought by proponents is thus,
to be precise, a right to receive assistance in killing oneself without the assistant
suffering adverse legal consequences. Recognizing its imprecision, I will none-
theless defer to pervasive usage and employ the term “assisted suicide” as a
short-hand description for the proffered right.

Using the term “assisted suicide” to describe Dr. Kevorkian’s practices
is, however, a misnomer in yet another respect. Dr. Kevorkian has sought to es-
tablish not only a right to receive assistance in suicide (what we shall call assisted
suicide), but also a right to be killed by another person, so long as the act is per-
formed with the consent of the decedent and the killer is motivated by com-
passion or mercy (what is properly labeled euthanasia). In fact, in 1999 Dr.



Kevorkian killed a patient for a nationwide television audience on the program
60 Minutes, and he did so specifically to provoke a public debate on the distinct
practice of euthanasia. (Dr. Kevorkian was later convicted of second-degree
murder, after a trial in which he chose to act as his own counsel.)36

Though an analytical distinction exists between assisted suicide and
euthanasia, there is a great deal they share in common, and those who support
legalizing one tend to support legalizing the other for the same or similar rea-
sons—whether it be out of a sense that fairness requires killing those who wish
to die but who cannot kill themselves, a desire to promote individual autonomy
whether it is expressed in terms of a desire to kill oneself or have another do so,
or a sense that the actions serve a similar social utility in allowing patients to
avoid needless suffering. That said, some advocates of assisted suicide, especially
in the United States in the last several years, have sought to draw a line between
the practices, seeking to obtain legal permission only for assisted suicide but not
euthanasia.37 Oregon’s law, for example, permits only assisted suicide, not eu-
thanasia.38 But is there really any meaningful moral distinction that can be
drawn between assisted suicide and euthanasia? If not, what is at work here?

Those who attempt to draw a moral line between the practices often
emphasize that the patient exercises more control in assisted suicide, remaining
the final causal actor in his or her own death, while in euthanasia another per-
son assumes that role, thus creating a greater chance for physician malfea-
sance.39 Yet, morally, in cases of assisted suicide and euthanasia alike, the patient
forms an intent to die and the physician intentionally helps the patient end his
or her life. As Dutch bioethicists Gerrit Kimsma and Evert van Leeuwen (sup-
porters of legalization) have explained, in Dutch practice both are legal and they
are “considered to be identical because intentionally and effectively they both
involve actively assisting death.”40 The physical difference, too, between assisted
suicide and euthanasia certainly need not be, and frequently is not, very great.
As John Keown has asked, “[w]hat, for example, is the supposed difference be-
tween a doctor handing a lethal pill to a patient; placing the pill on the patient’s
tongue; and dropping it down the patient’s throat?”41 The view among legal-
ization proponents in much of the rest of the world is summarized by Kisma:
“[t]hinking that physician-assisted suicide is the entire answer . . . is a fantasy.
There will always be patients who cannot drink, or are semiconscious, or prefer
that a physician perform this act.”42

Ultimately, it is hard to avoid asking whether the assisted suicide–
euthanasia distinction some seek to draw reflects anything more than a calcu-
lated tactical decision by euthanasia proponents to fight political-legal battles
piecemeal in order to enhance their chances of ultimate success. The distinction
between the practices is made almost exclusively in American debate—the
Dutch and most others who have contemplated legalization see little reason to
distinguish between the practices. The notion that assisted suicide is different
in kind from euthanasia has emerged as a significant point in the American di-
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alogue, moreover, only in recent years. For decades, American advocates openly
pushed for legalized euthanasia and dubbed their leading organization the Eu-
thanasia Society of America, shifting ground and adopting a new nomenclature
for their advocacy groups only in the 1970s and 1980s. As we shall see in chap-
ter 3, American euthanasia proponents also have a history of carefully choosing
to fight discrete and targeted policy battles to avoid total defeat and to build a
public consensus along the way toward their ultimate and more ambitious goals.
And at least some contemporary assisted suicide advocates candidly suggest that
this is exactly what is going on today. Richard Epstein, for one, has charged his
fellow assisted suicide advocates who fail to endorse the legalization of eu-
thanasia openly and explicitly with a “certain lack of courage.”43 Margaret
Otlowski has put the point even more strongly: to her, assisted suicide alone
simply “is not . . . a satisfactory legal response.”44 And in the case that led to
Glucksberg v. Washington in the United States Supreme Court, the judges of the
Ninth Circuit en banc court, while ruling only in favor of an assisted suicide right,
all but admitted that it would prove impossible for litigants in any subsequent
case to draw a “principled distinction” between the assisted suicide right that
court approved and a claimed right to euthanasia.45



2
Glucksberg and Quill: 

The Judiciary’s (Non)Resolution 

of the Assisted Suicide Debate

2.1 T W D P L

IN 1994 a group of Washington State physicians and patients, along
with an assisted suicide advocacy organization, filed suit in federal district court
seeking a declaratory judgment that the state statute forbidding the assistance
of another person in committing suicide1 was unconstitutional under substan-
tive due process doctrine. The case was assigned to District Judge Barbara Roth-
stein, who became the first judge to hold assisted suicide to be a right guaran-
teed by the U.S. Constitution.

Under the familiar language of the Fourteenth Amendment, no state
may “deprive any person of life, liberty, or property, without due process of
law.”2 Despite the procedural tone of the amendment’s language, and arguments
by commentators as diverse as John Hart Ely and Robert Bork,3 the Supreme
Court has for many years held in case after case that due process contains a “sub-
stantive” component—one that imposes a nearly absolute bar on certain gov-
ernmental actions “regardless of the fairness of the procedures used to imple-
ment them.”4 Judge Rothstein observed that many of these substantive rights
adduced by the courts pertain to “marriage, procreation, contraception, family
relationships, childrearing, and education.”5

For guidance on whether assisted suicide might qualify as a new addi-
tion to this list, Judge Rothstein turned to the then most recent major exposi-
tion of substantive due process jurisprudence, Planned Parenthood v. Casey,6 in
which the Court reaffirmed the right to abortion. Judge Rothstein observed
that, while discussing abortion, the three-justice plurality in Casey suggested
that matters

involving the most intimate and personal choices a person may make in a life-

time, choices central to personal dignity and autonomy, are central to the lib-

erty protected by the Fourteenth Amendment. At the heart of the liberty is the
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right to define one’s own concept of existence, of meaning, of the universe, and

of the mystery of human life.7

Judge Rothstein found this reasoning “highly instructive.”8 “Like the abortion
decision,” she reasoned,“the decision of a terminally ill person to end his or her
life involves the most intimate and personal choices a person may make in a life-
time and constitutes a choice central to personal dignity and autonomy.”9

Judge Rothstein also found instructive the Supreme Court’s decision
in Cruzan v. Director, Missouri Department of Health.10 There, the Court as-
sumed without deciding that the liberty component of the Fourteenth Amend-
ment embraces the right of a competent adult to refuse life-sustaining medical
treatment.11 Given this apparent right, Judge Rothstein posed the question
whether there is “a difference for purposes of finding a Fourteenth Amendment
liberty interest between refusal of unwanted treatment which will result in death
and committing physician-assisted suicide in the final stages of life?”12 Judge
Rothstein concluded that there is not, because both are deeply personal and at
“the heart of personal liberty.”13

A divided panel of the Ninth Circuit reversed Judge Rothstein’s deci-
sion. Circuit Judge John Noonan wrote a stinging rebuke of the district court
that stressed three points. Judge Noonan argued, first, that Casey’s discussion of
autonomy was a mere “gloss”on substantive due process jurisprudence, one that
was later “implicitly controverted by Cruzan.”14 Cruzan, Judge Noonan pointed
out, relied upon an examination of history and tradition—not an abstract con-
ception of “personal autonomy”—in determining whether the asserted consti-
tutional right should be recognized.15 Turning to the historical record, Judge
Noonan concluded that

[i]n the two hundred and five years of our existence no constitutional right to

aid in killing oneself has ever been asserted and upheld by a court of final ju-

risdiction. Unless the federal judiciary is to be a floating constitutional con-

vention, a federal court should not invent a constitutional right unknown to

the past.16

Judge Noonan further suggested that taking Casey’s personal auton-
omy gloss so seriously leads to “absurd” results. If “personal dignity and auton-
omy” is the touchstone of constitutional analysis, he reasoned, every man and
woman in the country must enjoy it. Accordingly, a right to assisted suicide can-
not be limited to the competent, terminally ill, or aged:“[t]he depressed twenty-
one year old, the romantically devastated twenty-eight year old, the alcoholic
forty-year old who choose suicide are also expressing their views of existence,
meaning, the universe, and life.”17

Finally, Judge Noonan rejected any attempt to analogize seeking as-
sisted suicide to the right to refuse medical care, contending that the latter
merely involves an omission or rejection of medical treatment while the former



requires an affirmative act to end life: “When you assert a claim that another . . .
should help you bring about your death, you ask for more than being left
alone. . . . You seek the right to have a second person collaborate in your
death.”18

Two and a half years after the suit was filed, an en banc panel of the
Ninth Circuit vacated Judge Noonan’s decision and reinstated the trial court’s
judgment by a vote of eight to three. The majority opinion, written by Judge
Stephen Reinhardt, loosely tracked and sought to supplement Judge Rothstein’s
analysis. It rejected Judge Noonan’s assertion that history is “our sole guide” in
substantive due process inquiries; indeed, the court reasoned, if history were our
only guide, the Supreme Court never would have declared antimiscegenation
laws unlawful in Loving v. Virginia,19 since such laws were commonplace at the
time the Fourteenth Amendment was adopted.20 Neither would the Supreme
Court have recognized a right to an abortion; more than three-quarters of the
states restricted abortions when the Fourteenth Amendment was passed.21 Be-
sides, the en banc court argued, the historical record concerning suicide itself is
“more checkered” than Judge Noonan had acknowledged.22 Judge Reinhardt
pointed to the fact that Socrates and Plato endorsed suicide under some cir-
cumstances, the Stoics glorified it, and Roman law sometimes permitted it.23

While conceding that assisted suicide was unlawful under English and Ameri-
can common law, Judge Reinhardt stressed that most states have not treated sui-
cide or attempted suicide as criminal matters since at least the beginning of the
twentieth century.24

Turning to Casey and Cruzan, Judge Reinhardt contended that Judge
Rothstein’s autonomy analysis had been right all along: Basic life decisions are
constitutionally protected, and “[l]ike the decision of whether or not to have an
abortion, the decision how and when to die is one” of them.25 The en banc court
also rejected Judge Noonan’s proffered act-omission distinction, discerning lit-
tle difference between the removal of the tubes through which patients receive
artificial nutrition and hydration, on the one hand, and the act of a lethal in-
jection, on the other.26

To Judge Noonan’s assertion that a right to assistance in suicide would
have to be extended to the desperate or depressed, the en banc court responded
that the state has a legitimate interest in preventing anyone from taking his or
her own life “in a fit of desperation, depression, or loneliness or as a result of
any other problem, physical or psychological, which can be significantly ame-
liorated.”27 By contrast, the court stressed, the state’s interest in preserving life,
is substantially diminished with respect to terminally ill, competent adults who
wish to die.28 Yet, even while the court formally restricted its ruling recognizing
the right to assisted suicide to competent and terminally ill persons, it deliber-
ately left open the possibility that, at a later date, the right might be extended to
persons who are depressed or suffering other psychological ailments that can-
not be, in its phrase, “significantly ameliorated.”29
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In another critical respect the en banc court went further than the trial
court. Judge Reinhardt virtually admitted that approving a right to assistance in
suicide would necessarily and inexorably lead to approval of a right to eu-
thanasia, and perhaps even one open to all competent adults, whatever their 
reasons for seeking death or physical condition, so long as death is sought 
voluntarily:

We agree that it may be difficult to make a principled distinction between

physician-assisted suicide and the provision to terminally ill patients of other

forms of life-ending medical assistance, such as the administration of drugs by

a physician. . . .

The question whether that type of physician conduct may be constitutionally

prohibited must be answered directly in future cases, and not in this one. We

would be less than candid, however, if we did not acknowledge that for present

purposes we view the critical line in right-to-die cases as the one between the vol-

untary and involuntary termination of an individual’s life.30

In this passage at least, the court suggested a constitutional right encompass-
ing no requirement that the patient serve as the final death-inducing actor,
nor any rule that death may be sought only by the terminally ill or gravely suf-
fering. Recognizing the logical implications of the court’s holding, certain other-
wise sympathetic commentators have chided Judge Reinhardt for failing to
hold openly and squarely that voluntary euthanasia is a matter of constitu-
tional right.31

2.2 T N Y E P L

While the Washington litigation progressed through the trial and ap-
pellate stages, a mirror-image battle was being waged on the other side of the
country, this time in New York. The New York litigation, filed June 20, 1994, was
led by Dr. Timothy Quill, author of the New England Journal of Medicine article
defending his decision to prescribe barbiturates to a terminally ill patient.32 Like
the Washington litigants, Dr. Quill and his fellow physician-plaintiffs challenged
New York’s law prohibiting the intentional assistance or promotion of suicide,33

contending that it violated the substantive component of the Fourteenth
Amendment’s due process clause.

Chief Judge Thomas Griesa of the Southern District of New York
would have none of it. Judge Griesa rejected any attempt to rely on Casey, dis-
missing its discussion of personal autonomy as “too broad” to ordain the out-
come of this case:“The Supreme Court has been careful to explain that the abor-
tion cases, and other related decisions on procreation and child rearing, are not
intended to lead automatically to the recognition of fundamental rights on dif-
ferent subjects.”34 Like Judge Noonan, Judge Griesa treated the due process



claim as depending upon an examination of history and concluded (albeit with
little explanation) that the plaintiffs had failed to show that assisted suicide has
“any historic recognition as a legal right.”35

As an alternative ground for relief, Dr. Quill and his fellow physician-
plaintiffs argued that, even if no due process right exists, the equal protection
clause of the Fourteenth Amendment renders statutes against assisted suicide
unlawful. Specifically, they noted that under New York statutory law a compe-
tent person may refuse medical treatment—even if doing so will certainly re-
sult in death.36 To treat like persons alike, they argued, assistance in suicide must
also be permitted.37 Judge Griesa was unmoved. He held that New York State
needed to present only a reasonable and rational basis for the distinction in its
law,38 and he found that such a distinction exists because a patient refusing
treatment is merely “allowing nature to take its course,” while the act of suicide
involves “intentionally using an artificial death-producing device.”39

Adding to the already somewhat convoluted history of lower court lit-
igation on the assisted suicide question, the Second Circuit reversed Judge
Griesa. The court of appeals did not address the due process theory advanced
by Dr. Quill below and adopted by the Ninth Circuit en banc court. Instead, it
adopted the plaintiffs’ equal protection theory. Addressing Chief Judge Griesa’s
natural-artificial distinction between refusing care and assisting suicide, the
Second Circuit could not find anything “natural” about causing death by re-
moving feeding tubes or ventilators: “It certainly cannot be said that the death
that immediately ensues is the natural result of the progression of the disease or
the condition from which the patient suffers.”40

New York State responded by proffering another distinction between
assisting suicide and refusing treatment, claiming (as Judge Noonan had) that
one involves an affirmative act while the other is only an omission. But the Sec-
ond Circuit rejected this explanation too, reasoning that a prescription to has-
ten death actually involves a less active role for the doctor than “is required in
bringing about death through asphyxiation, starvation, and/or dehydration.”41

Quoting Justice Scalia’s concurrence in Cruzan, the court held that the act-
omission distinction is “‘irrelevan[t]’”because “‘the cause of death in both cases
is the suicide’s conscious decision to pu[t] an end to his own existence.’”42

While the Second Circuit found it impossible to draw a rational dis-
tinction between the right to refuse care and assisted suicide, it, unlike the Ninth
Circuit, remained entirely mute on the question whether a law permitting as-
sisted suicide but rejecting euthanasia could survive similar scrutiny. Yet, it
seems hard not to conclude that the Second Circuit’s reasoning would lead to a
right to euthanasia as well: After all, if the long-standing social and legal dis-
tinction between refusing care and assisted suicide cannot withstand scrutiny,
how can anyone be optimistic about the prospects of maintaining an impreg-
nable analytical wall between assisted suicide and euthanasia?

12 C H A P T E R  T W O
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Judge Calabresi separately concurred.43 In his view, New York’s ban 
on assisted suicide was neither plainly unconstitutional nor plainly constitu-
tional.44 Drawing upon his earlier writings when he served as a full-time pro-
fessor of law,45 Judge Calabresi argued that, in such circumstances, the courts
should avail themselves of a novel procedure—what he called a constitutional
remand.46 Under Calebresi’s proposed procedure, laws that fall into a constitu-
tional grey area (such as New York’s prohibitions on assisted suicide, in his view)
should be vacated on the grounds that they might be unconstitutional. The leg-
islative branch would, however, be free to reenact those same laws, if it could
provide a strong argument for doing so.47

Calabresi’s remand procedure, if adopted by the federal courts, would
represent a nontrivial extension of Chief Justice Marshall’s theory of judicial re-
view in Marbury v. Madison,48 claiming as it does that federal courts have the
power under Article III of the Constitution to declare statutory laws enacted by
elected legislatures null and void simply because they might violate the supreme
law of the land, without ever making any finding, as in Marbury, that they do in
fact violate the Constitution. But even if Calabresi’s constitutional remand pro-
cedure is itself a constitutional device—an interesting question indeed—the
justification for employing it seems to depend on some degree of confidence
that the law in question has fallen into desuetude. As Judge Calabresi put it, laws
should not be permitted simply to “remain in force through passivity or iner-
tia”; a constitutional remand allows courts to “tell[] the legislatures and execu-
tives of the various states, and of the federal government as well, that if they wish
to regulate conduct that, if not protected by our Constitution, is very close to
being protected, they must do so clearly and openly.”49

Passivity and inertia, however, are not labels that can be readily applied
to the New York assisted suicide statute. As recently as 1985, Mario Cuomo, then
governor of New York, convened a task force composed of twenty-four mem-
bers representing a wide variety of ethical, philosophical, and religious views
and expressly asked them to consider whether the state should drop or revise its
laws banning assisted suicide; the task force returned with a lengthy report that
unanimously favored retaining existing law, explicating their reasons for doing
so in voluminous detail.50 Given this, New York’s law does not seem to be an
ideal candidate for “remand,” even using Judge Calabresi’s criteria. Perhaps rec-
ognizing this fact, or concerned about the constitutionality of striking down
duly enacted laws merely on the ground that they might be unconstitutional,
neither of the other members of the Second Circuit panel joined Judge Cale-
bresi’s concurrence.



2.3 T F B T S C D
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By mid-1996 the Ninth and Second Circuit decisions were ripe for re-
view in the U.S. Supreme Court. The Court consolidated the cases and heard ar-
gument on January 8, 1997. Six months later, on June 26, 1997, then Chief Jus-
tice Rehnquist delivered two opinions for the Court, overruling both the Ninth
and Second Circuits and upholding New York’s and Washington’s bans on as-
sisted suicide. The chief justice was joined by Justices O’Connor, Scalia, Ken-
nedy, and Thomas.

While widely portrayed in the media as a conservative Rehnquist
Court victory for enemies of assisted suicide and euthanasia,51 any such “vic-
tory” could very well prove more pyrrhic than real. Several justices wrote sepa-
rately to stress that plaintiffs in Glucksberg and Quill had sought a declaratory
judgment that state laws outlawing the assistance of suicide are facially uncon-
stitutional—that is, unconstitutional in all possible applications. Neither case,
they emphasized, presented a situation in which a state was seeking to prosecute
specific persons—a situation in which the affected individuals may raise the
narrower question whether laws against assisted suicide are unconstitutional as
applied to them and persons like them.52 In their various separate opinions, each
of these justices variously hinted at, suggested, or at least kept the door open to
the possibly that prohibitions against assisting suicide and euthanasia would be
unconstitutional if and when applied to competent, terminally ill adults.

Chief Justice Rehnquist began his opinion for the Court on the sub-
stantive due process question by expressing skepticism about the Ninth Circuit’s
en banc court’s reliance on Casey and Cruzan’s discussions of personal auton-
omy as the sole basis for recognizing a new right. Under Rehnquist’s formula-
tion, to qualify as a “fundamental liberty interest,” the asserted right must be
both “implicit in the concept of ordered liberty,” such that “neither liberty nor
justice would exist if [it] were sacrificed,” as Casey or Cruzan might be read to
imply, and also “deeply rooted in this Nation’s history and tradition.”53 Further,
the chief justice added, “[w]e begin as we do in all due process cases, by exam-
ining our Nation’s history, legal traditions, and practices.”54

Unlike Judge Reinhardt’s historical analysis, Chief Justice Rehnquist
did not consult ancient philosophers or Roman law. Instead, he began with En-
glish common law experience, though, even there, his analysis began and ended
with a single paragraph summarily concluding that suicide and its assistance
were never permitted at common law.55 The chief justice devoted somewhat
more attention (a few pages) to American legal history. While conceding Judge
Reinhardt’s point that the penalties associated with suicide were eventually re-
pealed by all American jurisdictions, Rehnquist declined the Ninth Circuit’s in-
vitation to read much into that fact because “courts continued to condemn it as
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a grave public wrong.”56 Of even more direct significance, the chief justice held,
is the fact that American jurisdictions have always treated assisting a suicide as
a felony.57 Having found that “[t]he history of the law’s treatment of assisted
suicide in this country has been and continues to be one of the rejection of
nearly all efforts to permit it,” he concluded that a right to receive assistance in
suicide “is not a fundamental liberty interest protected by the Due Process
Clause.”58

Turning to Cruzan and Casey, the chief justice rejected the notion that
the due process clause creates a constitutional guarantee of “self-sovereignty”
embracing all “basic and intimate exercises of personal autonomy.”59 Cruzan,
he wrote, “was not simply deduced from abstract concepts of personal auton-
omy.”60 Rather, Chief Justice Rehnquist saw its result as dictated by a purely his-
torical analysis: “[G]iven the common-law rule that forced medication was a
battery, and the long legal tradition protecting the decision to refuse unwanted
medical treatment, our assumption was entirely consistent with this Nation’s
history and constitutional traditions.”61 The chief justice brushed aside, too, re-
liance on supposedly “prescriptive” passages in Casey: “That many of the rights
and liberties protected by the Due Process Clause sound in personal autonomy
does not warrant the sweeping conclusion that any and all important, intimate,
and personal decisions are so protected, and Casey did not suggest otherwise.”62

The chief justice’s equal protection analysis was even more succinct
than his due process discussion. New York’s distinction between refusing life-
sustaining medical treatment and assisted suicide, he wrote, survives rational
basis review because it “comports with fundamental legal principles of causa-
tion.”63 Specifically, when a patient refuses treatment, “he dies from an under-
lying fatal disease or pathology; but if a patient ingests lethal medication pre-
scribed by a physician, he is killed by that medication.”64 While essentially
adopting Judge Griesa’s natural-unnatural distinction, Rehnquist nowhere ad-
dressed the Second Circuit’s criticism that inducing death by withdrawing life-
sustaining medical treatment (e.g., respirators and feeding tubes) is no more
“natural” than inducing death by active means (e.g., lethal injection).

Instead, Chief Justice Rehnquist moved on, arguing that the distinc-
tion between refusing care and assisting suicide is further justified on grounds
of intent, noting that “[t]he law has long used actors’ intent or purpose to dis-
tinguish between two acts that may have the same result.”65 For example, the
common law of homicide distinguishes “between a person who knows that an-
other person will be killed as the result of his conduct and a person who acts
with the specific purpose of taking another’s life.”66 And, in this case, a physi-
cian who withdraws care pursuant to an express patient demand “purposefully
intends, or may so intend, only to respect his patient’s wishes.”67 By contrast, a
doctor assisting a suicide “must, necessarily and indubitably, intend primarily
that the patient be made dead.”68

Chief Justice Rehnquist’s due process and equal protection opinions



spoke for the Court only by virtue of Justice O’Connor’s fifth vote. Justice 
O’Connor, however, filed a separate statement joined by Justices Ginsburg and
Breyer that substantially limited the precedential effect of the chief justice’s
opinions.69

Justice O’Connor stressed that the only question presented in the cases
before the Court was whether the New York and Washington laws outlawing as-
sisted suicide are facially unconstitutional, or invalid in all possible applica-
tions.70 On that question, Justice O’Connor conceded that laws banning assisted
suicide have at least some constitutional applications. For example, Justice 
O’Connor wrote, the possibility that a patient might be coerced into accepting
an early death, or that a patient might be killed without his or her consent by
mistake, justifies at least some restrictions on access to assistance in suicide.71

But Justice O’Connor expressly left open the possibility that laws against assist-
ing suicide also have unconstitutional applications72—and she hinted that a
dying patient whose request is “truly voluntary”might present just such a case.73

Justices Souter and Stevens also filed separate concurrences. Justice
Souter particularly disagreed with the chief justice’s contention that substantive
due process analysis requires an examination of history or tradition. To him,
substantive due process analysis is incapable of “any general formula,” except to
say perhaps that it should be “like any other instance of judgment dependent on
common-law method,” with arguments “being more or less persuasive accord-
ing to the usual canons of critical discourse.”74 In the end, however, Justice
Souter concluded that, even using his mode of analysis, states have rational rea-
sons for refusing to permit at least some forms of assisted suicide.75 But he also
noted that states are in the process of reconsidering their laws against assisted
suicide, added his view that such reconsideration is a good idea, and strongly
suggested that legalization of assisted suicide (at least in some circumstances)
should be its result.76 Justice Souter pointedly commented that he did not want
to see “legislative foot-dragging” on the assisted suicide question and that, if
such foot-dragging occurs, “[s]ometimes a court may be bound to act regard-
less of the institutional preferability of the political branches as forums for ad-
dressing constitutional claims.”77

Justice Stevens likewise heavily hinted at how he would rule in an as-
applied challenge limited to terminally ill adult patients, analogizing to the
Court’s decades-long battle over capital punishment in case after case with 
results varying based on each defendant’s individualized state of mind and 
conduct:

[J]ust as our conclusion that capital punishment is not always unconstitu-

tional did not preclude later decisions holding that it is sometimes impermis-

sibly cruel, so is it equally clear that a decision upholding a general statutory

prohibition of assisted suicide does not mean that every possible application

of the statute would be valid.78

16 C H A P T E R  T W O



G L U C K S B E R G A N D  Q U I L L 17

Lest any doubt remain about how he would rule in an as-applied challenge
brought by a competent, terminally ill patient, Justice Stevens offered his view
that “[t]he liberty interest at stake in a case like this differs from, and is stronger
than, . . . the common-law right to refuse medical treatment” underlying the
Cruzan decision.79

On the equal protection question, Justice Stevens argued that the
Court’s distinction between refusing care and assisting suicide based on intent
is “illusory” because a doctor discontinuing treatment can do so “with an intent
to harm or kill that patient. Conversely, a doctor who prescribes lethal medica-
tion does not necessarily intend the patient’s death—rather that doctor may
seek simply to ease the patient’s suffering and to comply with her wishes.”80 The
illusory nature of an intent-based distinction is further demonstrated, Justice
Stevens suggested, by the fact that the American Medical Association (AMA) en-
dorses administering pain-killing medication to terminally ill patients suffering
pain, even when it results in death. “The purpose of terminal sedation is to ease
the suffering of the patient and comply with her wishes.”81 This same intent,
Justice Stevens argued, “may exist when a doctor complies with a patient’s re-
quest for lethal medication.”82

While rejecting a distinction based on intent, Justice Stevens concurred
in the Court’s equal protection decision overruling the Second Circuit and
agreed with the Court’s reasoning, insofar as it held that death in assisted sui-
cide cases is caused by unnatural human intervention, while death in refusal of
treatment cases is caused by nature taking its course.83 Like the Court, however,
Justice Stevens declined to address the Second Circuit’s provocative criticisms
of this natural–unnatural or causation-based distinction.

2.4 T A  G  Q

The immediate consequence of the Supreme Court’s rulings was to re-
turn the assisted suicide question to the states and the political process where it
remains the subject of active debate.84 A less immediate and obvious, but per-
haps even more important, consequence is the fact that several justices appear
to be open to considering a constitutional right to assistance in suicide for com-
petent, terminally ill persons in an appropriate case, and recent changes in the
Supreme Court’s composition only intensify the uncertainty over how it might
rule when presented with such a case. But, whether the assisted suicide and eu-
thanasia question is ultimately resolved in the legislative or judicial arena,
Glucksberg and Quill make clear that only the opening salvo has been fired in
what is likely to be a lengthy, case-by-case litigation war similar, as Justice
Stevens suggested, to the fight over capital punishment. Glucksberg and Quill
also help expose the sort of moral-legal arguments we have heard and can ex-
pect to hear on both sides of the continuing debate over assisted suicide and eu-



thanasia, suggesting four distinct issues and themes over which much future de-
bate can be expected to focus.

First, there is a clear division between those who see no historical
precedent for permitting assisted suicide and euthanasia (former Chief Justice
Rehnquist and Judge Noonan) and those who question whether the weight of
history is so definitively against the practices ( Judge Reinhardt).

Second, there is a difference of opinion over whether principles of fair-
ness (equal protection) require us to permit assisted suicide and euthanasia if
we allow patients to refuse life-sustaining medical care. The Second Circuit
thought principles of fairness so required. Justice Stevens came close to agree-
ing with the Second Circuit, disputing any distinction based on intent. But the
New York trial court disagreed, and so did a majority of the Supreme Court.

Third, there are those who, like Judges Rothstein and Reinhardt and
Justice Stevens, are convinced that the themes of self-determination, personal
choice, and autonomy underlying Casey and Cruzan provide grounds for a right
to assistance in suicide and euthanasia. Others, such as Chief Justice Rehnquist,
have found abstract notions of personal autonomy completely unavailing.

Finally, there are some who are curious whether society as a whole
would be improved or worsened by legalization. Justices O’Connor and Souter
expressed open interest in what “experimentation” in the states might “prove”
about the utility of legalizing assisted suicide and euthanasia. Would legaliza-
tion lead, for example, to a more compassionate society or one where the elderly
and vulnerable are apt to be pressured into early deaths?

While these four issues represent axes around which the debate has so
far evolved, definitive answers have yet to emerge. Is euthanasia antithetical to
our nation’s tradition? Is it only fair to legalize assisting suicide and euthanasia,
given that we allow patients to refuse life-sustaining care? Are rights to assis-
tance in suicide and euthanasia essential to personal choice and identity? Would
legalizing assisted suicide and euthanasia bring with it consequences that, on the
whole, would do more good or harm? The following several chapters seek to
evaluate each of these questions.
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3
The Debate over History

THE RELEVANCE of history to the constitutional debate over as-
sisted suicide and euthanasia is the subject of much dispute. Some (like former
Chief Justice Rehnquist) see an analysis of historical legal rules and rights as crit-
ical to any substantive due process analysis. Others (such as Justice Souter) think
it bears little or no relevance. Others still have questioned the practice of rely-
ing upon the preferences of past majorities to interpret the Fourteenth Amend-
ment, which was added to the Constitution in the aftermath of the Civil War
with special concern for promoting the advancement of minority rights.1 But
the history test has proven powerfully attractive to federal courts faced with sub-
stantive due process disputes. In contrast to the competing test focused on the
demands of “personal autonomy” and dependent on “reasoned judgment”
(which we shall explore in greater detail later), the history test is perceived by its
advocates as offering a comparatively objective approach to due process adju-
dication. As Justice Powell once put it, “an approach grounded in history im-
poses limits on the judiciary that are more meaningful than any based on the
abstract formula . . . suggested as an alternative.”2

One of the earliest cases to synthesize the history test into a coherent
means for deciding substantive due process fundamental liberty questions was
Snyder v. Massachusetts. There, in 1934, the Court faced an appeal from a mur-
der conviction. The victim was shot to death during the course of an attempted
robbery by three men at a gasoline station in Somerville, Massachusetts, and the
jury found “abundant evidence” of the defendants’ guilt.3 One defendant
claimed, however, that the trial judge’s refusal to permit him to be present at a
jury view of the gas station constituted a denial of due process. Justice Cardozo
rejected the notion that judges should resolve such due process questions by ref-
erence to their unbounded “reasoned judgment” and held that government pol-
icy “does not run foul of the Fourteenth Amendment because another method
may seem to our thinking to be fairer or wiser or to give a surer promise of pro-
tection to” the individual right-claimaint.4 Instead, Justice Cardozo held, states
are free to regulate their courts as they wish so long as they do not “offend[]
some principle of justice so rooted in the traditions and conscience of our peo-
ple as to be ranked as fundamental.”5 The right proffered by the defendant in



Snyder did not qualify under this standard, Justice Cardozo continued, because
the opportunity to be present at a view had never been considered critical in the
common law of England and America.6

Snyder’s history test—focused on whether a proffered right is deeply
rooted in tradition—is now itself deeply rooted in substantive due process ju-
risprudence. In a 1972 decision, the Supreme Court decided that compulsory
school attendance laws violated the First and Fourteenth Amendments and did
so, in part, because a “strong tradition” in “the history and culture of Western
civilization” suggested that parents have the right to guide the education of their
children; indeed, the Court held, this right was “established beyond debate as an
enduring American tradition.”7 Similarly, Justice Powell employed the history
test in Moore v. City of East Cleveland to strike down a local zoning ordinance
that had the effect of forbidding a grandmother from living with her grand-
children, holding that such a law interfered with a long-standing tradition of re-
spect for extended families in our legal system.8 And, of course, Chief Justice
Rehnquist placed great weight on the absence of historical support to turn back
the facial challenge to laws banning assisted suicide while also relying on history
in Cruzan to endorse a right to refuse unwanted care.

3.1 W H

Even among those who agree that history should govern substantive
due process analysis, however, methodological disputes abound. Supreme
Court justices have not been able to agree, for example, what “level” of histori-
cal abstraction they should operate on.

A 1989 decision, Michael H. v. Gerald D.,9 provides an illustration of
the point. There, Justice Scalia, joined by Chief Justice Rehnquist, argued that
courts conducting substantive due process inquiries should “refer to the most
specific level at which a relevant tradition protecting, or denying protection to,
the asserted right can be identified.”10 In Glucksberg, the Court appeared to fol-
low this dictum, focusing only on the narrow question whether history supports
a right to assistance in suicide, and eschewing more general historical discus-
sions about personal autonomy and self-definition.11 Justices O’Connor and
Kennedy, however, filed a separate opinion in Michael H. to register their view
that the Court had not always examined—and need not always rely on—the
most specific level of tradition available.12 Sometimes, they argued, the Court
has legitimately examined history at a more “general” level. Justice Souter
seemed to take exactly this tack in the assisted suicide cases, pointing to the fact
that individuals have settled rights to refuse unwanted medical care and procure
abortions as evidence of a more general tradition permitting a patient to “de-
termine what shall be done with his own body.”13 Judge Reinhardt similarly
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placed greater stress on the legal history of suicide rather than on the more spe-
cific history of assisted suicide and euthanasia.14

It is unclear, however, whether Justices O’Connor and Kennedy meant
to suggest in Michael H. that a court actually may disregard an on-point specific
tradition (e.g., the history of the law about assisting suicide) in favor of a gen-
erally analogous, but less directly applicable, one (e.g., the history of the law
about suicide). The primary case they cited for support, Eisenstadt v. Baird,15

does not obviously afford such license. There, the Court declared that laws pro-
hibiting the sale of contraceptives to unmarried persons violate the Due Process
Clause on the ground that prior cases (albeit dealing with married couples) sug-
gested a general right to “reproductive privacy.” In Michael H., Justices O’Con-
nor and Kennedy pointed to the fact that, at the time Eisenstadt was decided,
a long-standing and more specific tradition existed in many states outlawing 
the sale of contraceptives to unmarried persons. But Justices O’Connor and
Kennedy neglected to mention that the Court in Eisenstadt did not consider or
even identify this more specific tradition, and the Court never offered reasons
why it should be rejected in favor of a more general tradition. That Eisenstadt
overlooked a “specific” tradition without comment is not exactly the same thing
as a clear holding that courts may reject specific traditions in favor of more gen-
eral ones in future substantive due process cases. Besides, Eisenstadt’s result can
be defended fully, without contortions over historical “levels” and even without
reference to due process doctrine, as an equal protection decision simply and
quite straightforwardly requiring the same access to contraceptives for married
and unmarried persons alike.

Just as there exists dispute among history test adherents over what “level” of his-
torical abstraction should be applied, there is also disagreement over which his-
tory is relevant. In due process cases, the Supreme Court has frequently looked
not only to this nation’s history, but also to English common law. But why stop
there? Why not examine Roman or Greek or some other ancient precedent as,
say, Justice Blackmun did in his opinion for the Court in Roe v. Wade?16 And
what about contemporary experience in other Western countries? The major-
ity in Lawrence v. Texas relied heavily on recent European legal development,17

while the dissent argued vociferously that the only relevant history is America’s
history.18 In Glucksberg, the Supreme Court also focused primarily on U.S. his-
tory, though it briefly examined English common law, while Judge Reinhardt
devoted pages of the federal reports to recounting ancient suicide practices.

Even if agreement can be reached on what level of abstraction should
be examined and which history is relevant, there remains the question how far
forward to go. When interpreting the Fourteenth Amendment, should we limit
ourselves to preratification history, as originalists like Judge Robert Bork might
suggest,19 or should we look to more recent history as well? In Lawrence20 the



majority overturned a Texas law proscribing homosexual sodomy, placing great
stress on an “emerging recognition” that adult persons should be allowed a
larger sphere of privacy in personal sexual relations.21 The dissent, meanwhile,
countered that fundamental rights should depend on “deeply rooted” tradi-
tions, not “emerging awareness[es].”22

3.2 T P

The history test, for all its promise of constraining judicial discretion,
carries with it a host of unanswered methodological questions and does not al-
ways guarantee the sort of certainty one might perhaps hope for. Just consider
the widely divergent conclusions drawn by Judge Reinhardt and Chief Justice
Rehnquist in the assisted suicide cases—or by Justices Kennedy and Scalia in the
homosexual sodomy case—from the same agreed historical facts. The apparent
inability of the history test to provide better, more objective guidance may sug-
gest, to some, the need to refine its operation (answering definitively, for exam-
ple, the critical methodological questions: what level? whose history? how far
back?). As we shall see in chapter 5, others see the shortcomings of the history
test as one reason for deciding substantive due process disputes through moral
reasoning rather than engage in backward-looking debates over what past ma-
jorities had to say about rights designed to advance and protect minority groups
and factions; still others see uncertainties generated by either approach as a basis
for eschewing the notion that the due process guarantee contains any unwrit-
ten substantive component that can be adduced through judicial exposition.

For now, however, the question we face is: given the history test as we
know it today, methodological warts and all, what can be said about assisted sui-
cide and euthanasia from the historical record? To attempt to answer this ques-
tion, we must examine as broad a historical record as possible, consulting the
ancients as well as more directly relevant English, colonial, and American his-
tory, examining both the specific history of assisted suicide and euthanasia and
the more generally relevant history of suicide.

3.3 T A

While Judge Reinhardt is correct that suicide was sometimes tolerated
by ancient Greeks and Romans, often it was not, and—even when suicide was
tolerated—there is little evidence that such toleration was linked in any way to
concern for the terminally ill.

Athenian law treated suicide as a crime,“punishing”the “guilty”by am-
putating the corpse’s right hand and denying traditional burial rituals.23 Plato
similarly condemned suicide on multiple occasions. In Phaedo, Plato argued
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that a philosopher should embrace natural death when it comes because it will
free him from the shadowy cave of human existence and bring him into contact
with truth.24 But, Plato added, it is wrong to seek out death, and choosing suicide
is akin to a soldier “run[ning] away” from his or her assigned post and duties.25

In Laws, Plato condemned suicide on the grounds that it “imposes [an] unjust
judgment [of death] on [oneself] in a spirit of slothful and abject cowardice.”26

To his general support of Athenian law, Plato did add three exceptions:
suicide might be permissible when compelled by (1) judicial order; (2) excru-
ciating misfortune; or (3) moral disgrace.27 The first category, however, is not
properly a category of suicide at all. Here, Plato acknowledged merely that the
victim of state execution coerced to be the agent of his own death (e.g., Socrates
accepting the hemlock as his sentence after trial) is morally blameless. Likewise,
in the second category, Plato did not endorse (or even appear to contemplate)
rationally chosen suicide but instead expressed compassion for deaths com-
pelled (anankastheis) by misfortune—the result perhaps of what we would
today label depression or mental illness. Only in his third category did Plato 
provide any form of approval for rational, intentional acts of self-killing, but
even this was limited to persons killing themselves as the result of intense moral
disgrace.

In The Republic, Plato also argued that individuals should be permit-
ted to refuse intrusive medical treatments that may lengthen their lives at the
expense of making them very unpleasant:

But with bodies diseased through and through, [Asclepius] made no attempt

by regimes . . . to make a lengthy and bad life for a human being and have him

produce offspring likely to be such as he; he didn’t think he should care for the

man who’s not able to live in his established round, on the grounds that he’s

of no profit to himself or the city. . . .

And, as for those with a naturally sickly and licentious body, they thought that

living is of no profit either to themselves or others, that the art shouldn’t be

applied to them, and that they musn’t be treated—not even if they were richer

than Midas. . . .

Will you set down a law in the city providing . . . for an art of medicine . . .

which will care for those of your citizens who have good natures in body and

soul; while as for those who haven’t, they’ll let die the ones whose bodies are

such.28

This, however, is not so much an argument directed at a right to commit (or as-
sist) suicide as it is an argument for what we would today call the right to refuse
unwanted medical treatment.29 Further, Plato’s claim was less that a person has
a right to choose whether to discontinue intrusive medical treatment and more
the distinctly illiberal claim that persons dependent on such care are objectively
better off dead than alive—and so should not be kept alive.



Aristotle used suicide to raise the larger question whether self-
regarding acts that impose no harm on third parties can ever be considered “un-
just.”30 Acts of injustice, Aristotle contended, depend in large measure on the
degree of the actor’s intent: Involuntary acts can be “neither unjust[] nor just”;31

similarly, acts “done in ignorance” or as a result of negligence (“e.g. he threw not
with intent to wound but only to prick”), and those done with knowledge but
not after deliberation (“e.g. the acts due to anger or other passions”), do not mit-
igate the consequence of the act but are sometimes “excusable.”32 By contrast,
acts done “from choice” are premeditated and conscious and, thus, matters for
which we are always morally responsible: “[I]f a man harms another by choice,
he acts unjustly; and these are the acts of injustice which imply that the doer is
an unjust man.”33

Having thus distinguished intentional acts from merely accidental,
negligent, or foreseen ones, Aristotle turned to the suicide question and re-
marked that:

there are some just acts enjoined by law as consistent with virtue in general—

e.g. the law does not allow a man to kill himself. Again, when a man voluntar-

ily—that is, knowing who the victim and what the instrument is—injures an-

other . . . contrary to the law, he is acting unjustly. But a man who cuts his

throat in a fit of anger is voluntarily doing, contrary to the right principle, what

the law does not allow; therefore he is acting unjustly. But towards whom?

Surely not himself, but the state; because he suffers voluntarily, and nobody is

voluntarily treated unjustly. It is for this reason that the state imposes a penalty,

and a kind of dishonour is attached to a man has taken his own life, on the

ground that he is guilty of an offence against the state.34

In this passage, Aristotle concedes that a suicide imposes no injustice on third
persons—“because he suffers voluntarily, and nobody is voluntarily treated un-
justly.” Nonetheless, Aristotle suggests that suicide, though harmless to others
in this respect, is nonetheless properly proscribed because “there are some just
acts enjoined by law as consistent with virtue in general” in order to ensure “the
right principle” of life.35 Though the passage is highly ambiguous, Aristotle per-
haps can be fairly read to give vent here to the view that the state has a legiti-
mate interest in preventing the destruction of all human lives equally, and that
this is a basic feature of justice, or what he calls the “right principle” of life.36

Other Greek and Roman thinkers were more varied in their thinking.
Stoics—often recalled as champions of enduring adversity without com-
plaint—considered suicide an acceptable response to physical adversity. Cicero,
for example, argued that “when a man’s circumstances contain a preponderance
of things in accordance with nature, it is appropriate for him to remain alive;
when he possesses or sees in prospect a majority of the contrary things, it is ap-
propriate for him to depart from life.”37 Pythagoras, meanwhile, strongly op-
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posed suicide.38 Epicurus, often cited as an advocate of comfort in life and
death, was less concerned with the liberty to commit suicide than he was skep-
tical that suicide could ever be the product of rational choice: “he is of little ac-
count who finds many good reasons for departing from life.”39

Under Roman law, criminals committing suicide to avoid punishment
(e.g., the death penalty) or their worldly obligations (e.g., deserting soldiers and
runaway slaves) were regularly punished.40 Their corpses were abused and their
fortunes were forfeited to the state, sometimes leaving wives and children pen-
niless. Meanwhile, other forms of suicide were generally allowed:

Where persons who have not yet been accused of crime, lay violent hands on

themselves, their property shall not be confiscated by the Treasury; for it is not

the wickedness of the deed that renders it punishable, but it is held that the

consciousness of guilt entertained by the defendant is considered to take the

place of a confession.41

Roman law offered no basis for limiting access to suicide to the terminally ill, or
even the rational and voluntary; the physically healthy and mentally ill were as
free to kill themselves as the sick or competent. Antony, Brutus, Cornelia, and
Cleopatra are a few examples of Roman suicides motivated not by illness but in
response to a fear of moral disgrace and dishonor (arguably just the sort of prac-
tice Plato meant to endorse in Laws). Suicide was also treated as a form of cir-
cus entertainment. After publicly promising to do so and amid much fanfare,
Peregrinus threw himself into a pyre at the Olympic Games to achieve fame.
After losing a battle, Sardanapalus, king of Nineveh and Assyria, apparently
gathered his wife and concubines, set himself on a luxurious couch, and ordered
slaves to set them all on fire.42 During the Punic Wars, it was also apparently
easy to recruit individuals to volunteer for execution in exchange for money
paid to their heirs; others could be found, for a higher price, to be slowly beaten
and mangled to death for popular entertainment.43

3.4 E C H

Though the Bible nowhere explicitly forbids suicide, from its earliest
days Christianity taught against the practice.Addressing the question in the fifth
century, Augustine argued that intentional self-destruction generally consti-
tutes a violation of the Sixth Commandment:

It is not without significance, that in the holy canonical books, no divine pre-

cept or permission can be discovered which allows us to bring about our own

death, either to obtain immortality or to avert some evil. On the contrary, we

must understand the Law of God as forbidding us to do this, where it says,

“Thou shalt not kill.”44



Augustine, however, emphasized the distinction between intentional
and unintentional self-destruction. At the time of his writing, powerful schis-
matic forces threatened the unity of the Catholic Church, including the Do-
natists, a sect of particularly rigorous North Africans who had even attempted
to murder Augustine. Donatists believed, among other things, that Christians
who had succumbed to persecution before Constantine formally legalized
Christianity were unfit to serve the Church, as well as that Church teachings sug-
gesting that the Holy Spirit imbued every clerical office were wrong—the pres-
ence of the Holy Spirit entirely depending, in their view, on individual priests
being in a state of grace. Donatists were regularly persecuted by church and state
authorities, and eventually the death penalty was authorized. Though Augus-
tine opposed killing the Donatists, he also opposed the Donatists’ tactic of de-
liberately provoking their own arrests and executions. Augustine accused some
Donatists of going

so far as to offer themselves for slaughter to any travelers whom they met with

arms, using violent threats that they would murder them if they failed to meet

with death at their hands. Sometimes, too, they extorted with violence from

any passing judge that they should be put to death by executioners . . . it was

their daily sport to kill themselves by throwing themselves over precipices, or

into the water, or into the fire.45

While the Donatists claimed that they were martyrs, Augustine argued
that true Christian martyrs are willing to accept execution rather than forsake
God but are never deliberate volunteers for death:

I have heard that you say that the Apostle Paul intimated the lawfulness of sui-

cide when he said, “though I give my body to be burned,” [1 Cor. 13:3] sup-

posing that because he was there enumerating all the good things which are of

no avail without charity, such as the tongues of men and of angels, and all mys-

teries, and all knowledge, and all prophecy, and the destruction of one’s goods

to the poor, he intended to include among these good things the act of bring-

ing death upon oneself. But observe carefully and learn in what sense Scrip-

ture says that any man may give his body to be burned. Certainly not that any

man may throw himself into the fire when he is harassed by a pursuing enemy,

but that, when he is compelled to choose between doing wrong and suffering

wrong, he should refuse to do wrong rather than to suffer wrong, and so give

his body into the power of the executioner, as those three men did who are

being compelled to worship in the golden image, while he who was compelled

threatened them with the burning fiery furnace if they did not obey. They re-

fused to worship the image: they did not cast themselves into the fire, and yet

of them it is written that they “yielded their bodies, that they might not serve

nor worship any god except their God.” This is the sense in which the apostle

said, “If I give my body to be burned.”46
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Permitting intentional self-destruction would, Augustine feared, lead
down a slippery slope. If seeking death to avoid temporal troubles is acceptable,
then why not allow suicide to avoid any risk of future sin or other degradation?
After all, if there could be any good reason for suicide, the faithful Augustine
reasoned, none could be better than this.47 In fact, during the sacking of Rome,
many Christian virgin women committed suicide in order to avoid rape and,
they thought, mortal sin, and early Christians revered these women. But Au-
gustine disagreed: “Why, then, should a [person] who has done no harm do
harm to [herself], and, in slaying [herself] slay an innocent [person] so as not
to suffer the crime of another? Why should [she] perpetrate on [herself] a sin
of [her] own so that another’s sin might not be perpetrated upon [her]?”48

Aquinas echoed and built upon foundations laid by Augustine (and
Aristotle), submitting that suicide is

altogether wrong for three reasons. Firstly, it runs counter to the natural incli-

nations of nature and charity to love and cherish oneself. Secondly, it does in-

jury to the community to which each man belongs as a part of the whole. And

thirdly, it wrongs God whose gift life is and who alone has power over life and

death. What gives man mastery over himself is free will. So he may licitly man-

age his own life in respect of everything that contributes to it; but his passage

out of this life to a happier one is not subject to his own free will but to the au-

thority of God.49

Aquinas’s third argument involves an expressly religious appeal, and he never
fully developed his second argument. But his first argument he did develop, and
it forms part of his larger moral theory.

According to Aquinas, there are certain irreducible, basic human goods
knowable to all persons by practical reasoning; human life is among them.50 To
do damage intentionally to the basic good of human life, whether one’s own life
or another’s, is contrary to “nature and charity.” This is, however, not to say that
killing can never be justified. Aquinas, like Aristotle and Augustine, asserted that
acts performed to carry out deliberate, rational choice are different in kind from
those unintended or involuntary. Intentional choices are ones that we embrace,
we rationally accept, and are within our control; while not devoid of moral char-
acter, unintended and involuntary actions are not always within our control and
thus speak less to who we are—a point to which we shall return in chapter 4.

In a passage directly following his discussion of suicide, Aquinas ar-
gued that self-defense undertaken with the intent, not to kill the aggressor, but
to stop the aggression can be a morally upright action. The victim may know
that the aggressor will die as the (unintended) result of his gunshot or blow, but
he or she commits no categorical wrong in acting solely with the intent of stop-
ping an act of aggression:

Nothing keeps one act from having two effects, one of which is in the scope of

the agent’s intention while the other falls outside that scope. Now moral ac-



tions are characterized by what is intended, not by what falls outside the scope

of intention, for that is only incidental, as I explained previously.

Thus, from the act of defending himself there can be two effects: self-preser-

vation and the killing of the attacker. Therefore, this kind of act does not have

the aspect of “wrong” on the basis that one intends to save his own life, because

it is only natural to everything to preserve itself in existence as best as it can. . . .

[I]f he repels the attack with measured force, the defense will not be wrong.

The law permits force to be repelled with measured force by one who is at-

tacked without offering provocation. It is not necessary to salvation that a man

forgo this act of measured self-defense in order to avoid the killing of an-

other. . . .

[But] it is wrong for a man to intend to kill another man in order to defend

himself.51

So, too, Aquinas seems to suggest in the suicide context: the act is harmful to the
basic good of human life insofar as it is undertaken rationally and deliberately.
But unintended self-homicides, resulting, for example, from mental illness, de-
pression, duress, fear, grief, or anger, might fall into a different moral category,
and they are not, to Aquinas, always morally wrongful.

Augustine’s (and Aquinas’s) teachings on suicide influenced subse-
quent Christian law and practice. By 562, the Council of Braga denied funeral
rites to suicides; in 693, the Council of Toledo held that anyone attempting sui-
cide should be excommunicated. In England, the Council of Hertford in 672 de-
nied suicides normal Christian burials; a canon dating from King Edgar’s time
(c. 1000) reaffirmed this position. Christianity continues to teach against sui-
cide to this day. In 1980, the Vatican issued a Declaration on Euthanasia; Pope
John Paul II taught against suicide, including in his encyclicals,“Veritatis Splen-
dor” and “Evangelium Vitae.”52 The American Lutheran Church, the Episcopal
Church, and all branches of Judaism likewise teach that suicide is an ethical
wrong.53

3.5 E C L

Early Christian history is of particular relevance to our analysis be-
cause of its influence on the common law’s initial view of suicide. Writing in the
mid-thirteenth century, Bracton, one of the common law’s earliest authori-
ties,54 endorsed the Roman statute that held that a felon intentionally taking his
life to escape punishment by the state was subject to having both his movable
goods and real property confiscated.55 In defiance of Roman statutes, however,
Bracton added that one who deliberately kills himself “in weariness of life or
because he is unwilling to endure further bodily pain” should also suffer con-
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fiscation of his movable goods, though not his real property.56 Only suicides in-
duced by insanity—undertaken by persons incapable of appreciating the sig-
nificance of their actions (and, thus, incapable of forming an intent to kill)—
escaped punishment: “that a madman is not liable is true.”57

Historians Michael MacDonald of the University of Michigan and Ter-
ence Murphy of American University have asserted that Bracton included “sheer
weariness with life along with the mental defects that excused self-slaying.”58

But this is a questionable reading of the record. Under Bracton’s formulation,
“sheer weariness” with life reduced the penalty for suicide to the confiscation of
movable goods rather than all real and personal property, but, quite unlike sui-
cides induced by mental illness, acts of self-destruction by those tired of life were
not excused.59

Though Bracton stated a lesser penalty for suicides undertaken out of
weariness with life or abhorrence of pain, all acts of intentional self-destruction
were condemned. This is particularly notable given that Bracton otherwise per-
mitted Roman statutes to guide his views of English suicide law. Whether Brac-
ton abandoned Roman precedent in this single respect out of deference to 
intervening Christian teaching against suicide, or perhaps simply because for-
feiture of goods had become a secular custom by the Middle Ages, is at best a
matter for speculation.60

What is not a matter for speculation is that in this one instance where
he forsook Roman guidance, Bracton set the course for the common law. Five
centuries later, the penalty associated with suicide had changed slightly (suicides
of any kind forfeited only their movable goods), but the principle remained the
same: all intentional acts of suicide were treated as wrongful. Hale so held.61 So
did Coke.62 Blackstone went so far as to decry “the pretended heroism, but real
cowardice of the Stoic philosophers, who destroyed themselves to avoid those
ills which they had not the fortitude to endure.”63 Meanwhile, five hundred
years after Bracton, unintentional acts of self-killing remained no crime. Sui-
cide compelled by mental illness was often cited as the classic example.64 But
Hale also provided an illustration of an unintentional (and therefore excusable)
act of self-homicide by a rational and competent person: if one were to cut off
a limb to prevent the spread of gangrene but bled to death as an accidental re-
sult, that would not, Coke emphasized, constitute suicide at common law.65

3.6 C A E

Prerevolutionary American suicide law generally followed contempo-
rary English common law and norms. Forfeiture was known in the American
colonies in the seventeenth and eighteenth centuries. So was the ancient pagan
practice, never formally endorsed in English common law, of dishonoring the
suicide’s corpse, often by burying it at a crossroads where some speculated 



the dead person’s spirit would be lost and unable to find its way home to haunt
others.66

Virginia recorded cases of ignominious burial in 1660 and 1661; in the
latter instance, the coroner’s jury explicitly held that the suicide was “to be
buried at the next cross as the Law Requires with a stake driven through the mid-
dle of him in his grave.”67 Forfeiture was practiced in the colony as late as 1706
and 1707, though it appears that the colony’s governor sometimes interceded to
protect the heirs from disinheritance.68

In Massachusetts, forfeiture was abandoned as early as 1641,69 though
maltreating the suicide’s body apparently retained its appeal for some time. The
1672 compilation of the “General Laws and Liberties” of the Massachusetts
colony, for example, intones that “considering how far Satan doth prevail,” it is

therefore order[ed], that from henceforth if any person . . . shall at any time be

found by any Jury to . . . be willfully guilty of their own Death . . . [he] shall be

Buried in some Common High-way where . . . a Cart-load of Stones [shall be]

laid upon the Grave as a Brand of Infamy and as a warning to others to beware

of the like Damnable practices.70

In 1647 what was to become Rhode Island also passed a statute con-
demning all intentional suicide and applying traditional common law penalties
using only slightly less gloomy rhetoric:

Self-murder is by all agreed to be the most unnatural . . . wherein that he doth it,

kills himself out of a premeditated hatred against his own life or other humor . . .

his goods and chattel are the king’s custom, but not his debts nor land; but in

case he be an infant, a lunatic, mad or distracted man, he forfeits nothing.71

South Carolina also appears to have proscribed suicide as early as 1706,
instructing coroner juries to return a felony verdict “against the Peace of our
Sovereign Lady the Q[u]een,her Crown and Dignity”in cases of suicide.72 In 1715
North Carolina adopted English common law (“the Laws of England are the
Laws of this Government”) and, with it, the traditional suicide proscription.73

3.7 T M C  S 

 I A

By the late 1700s and early 1800s, enforcement of the common law’s
forfeiture penalty became a rare event in England, though somewhat astonish-
ingly formal abolition of the forfeiture penalty did not occur until as late as
1870.74 The ancient pagan practice of dishonoring the corpse also faded, though
it, too, was not formally outlawed until much later. Indeed, it apparently took
until the 1823 burial of a suicide at the crossroads of Eaton Street, Grosvenor
Place, and King’s Road in central London to galvanize Parliament into action.75

30 C H A P T E R  T H R E E



T H E  D E B A T E  O V E R  H I S T O R Y 31

Like England, eighteenth-century America witnessed a change in at-
titude regarding the criminal penalties associated with suicide. Pennsylvania 
led the way in 1701 when it rejected criminal penalties for suicide in its new
“Charter of Privileges to the Province and Counties.”76 By the opening of the
nineteenth century, New Hampshire, Maryland, Delaware, New Jersey, North
Carolina, and Rhode Island followed suit, passing statutory or constitutional
provisions repealing criminal laws against suicide.77

In Britain, Lord Hoffmann has suggested that the eventual decrimi-
nalization of suicide amounted to recognition of a de facto right to commit 
the act: “[I]ts decriminalisation was a recognition that the principle of self-
determination should in that case prevail over the sanctity of life.”78 American
ethicist Dan Brock has offered a similar reading of the historical record,79 and
so of course did Judge Reinhardt in Compassion in Dying.80

This reading of the historical record offered by Hoffmann, Brock, and
Reinhardt, however, is open to question. To be sure, dragging the suicide’s body
around town, driving stakes through it, and leaving grieving families penniless
had lost whatever appeal they once held in the human imagination, but it is a
large leap from that merciful fact to the conclusion that suicide had become nor-
malized at law, let alone a matter of legal right. Indeed, even after repealing
penalties for suicide, many states continued to describe it in their case law and
statute books as “unlawful and criminal” and “malum in se.”81

Rather than the result of some new social approval of suicide, the elim-
ination of criminal penalties was more likely the result of an enlightened real-
ization that they did no good and hurt complete innocents. With the “wrong-
doer” dead and gone, seizure of his or her worldly goods often worked terrible
hardships on the surviving spouse and orphans. Zephaniah Swift, an early
American treatise writer and later chief justice of the Connecticut Supreme
Court, explained that “[t]here can be no greater cruelty, than the inflicting a
punishment, as the forfeiture of goods, which must fall solely on the innocent
offspring of the offender.”82 Thomas Jefferson, drafting a bill to reform Virginia
laws, wrote that the law should “not add to the miseries of the party by punish-
ments or forfeiture.”83 Viewing the issue through the prism of his revolution-
ary agenda, Jefferson argued that, while penalties for suicide had been enforced
in “barbarous times,” with forfeiture the product of a greedy crown acting out
of a “spirit of rapine and hostility . . . toward [its] subjects,” such penalties were
“inconsistent with the principles of moderation and justice which principally
endear a republican government to its citizens.”84 The Massachusetts Supreme
Judicial Court similarly, though writing in very different political circumstances
from Jefferson, explained the decision of that state’s legislature to repeal sui-
cide’s criminal penalties as one “which may well have had its origin in consid-
eration for the feeling of innocent surviving relatives.”85

The change in attitude toward criminal penalties was also the result of
a growing consensus that suicide often betokened a medical problem. Jefferson



recognized suicide early on “as a [d]isease.”86 Study after study in our own time
by physicians and psychiatrists suggests that perhaps as many as 90 percent of
all suicides may suffer from a diagnosable medical disorder.87 In its commen-
tary to the Model Penal Code, the American Law Institute has reflected the con-
temporary view, explaining that “[t]here is scant reason to believe the threat of
punishment will have deterrent impact upon one who sets out to take his own
life” because such a person “more properly requires medical or psychiatric 
attention.”88

Reinforcing the conclusion that the law had come to recognize suicide
not as an accepted human right, but generally as an indication of depression re-
quiring medical or psychiatric attention, an exception to traditional battery
doctrine evolved, providing both the state and private individuals with a legal
privilege to detain persons attempting suicide, including by force if need be.89

Most American states have now codified such an exception to common law bat-
tery doctrine; New York’s statute is typical, allowing the civil detention of one
“who appears to be mentally ill and is conducting himself in a manner which
poses substantial risk of physical harm to himself as manifested by threats or at-
tempts at suicide.”90 Similarly, in California, “any person [who], as a result of a
mental disorder, is a danger . . . to himself or herself” can be committed invol-
untarily to a mental health facility for a period of time.91

The Hoffmann-Brock-Reinhardt hypothesis that elimination of sui-
cide’s criminal penalties signaled an endorsement or acceptance of the practice
is further called into doubt by specific developments in the law of assisted sui-
cide and euthanasia. Originally, the common law drew a distinction between
different sorts of suicide assistants: Assistants present at the suicide’s death
could be held guilty of murder or manslaughter, but those clever enough to slip
out while the suicide drank the poison they supplied or used the gun they pro-
vided were held innocent of any crime. Under ancient common law doctrine,
assistants before the fact to any crime could not be tried until the principal crim-
inal actor was convicted; since the suicide was unavailable for prosecution,
courts (syllogistically) reasoned that they could not try any accessory before the
fact to that particular “crime.”92

So went the common law in England and most American jurisdictions
until 1861 when statutes were enacted abolishing the practical effect of the dis-
tinction between accessories before and after the fact.93 Although this change in
the criminal law doctrine of accessory liability was made without any specific
reference to assisted suicide, courts on both sides of the Atlantic soon came to
conclude that accessories before the fact to suicide could be held liable for mur-
der or manslaughter.94 Thus, almost one hundred years after the abolition of
penalties for suicide itself, common law courts were in the process of expanding
criminal liability for its assistance.

Glanville Williams has charged that this new development in liability
for accessories before the fact is an example “of the purely mechanical manu-
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facture of criminal law, with no reference to penal policy.”95 But applying 
the same rule to the canny suicide assistant who exited the room at a propitious
moment and the unsophisticated assistant who remained actually brought the
common law into harmony—eliminating (rather than creating) a mechanical
distinction; indeed, for precisely this reason it was hailed at the time by legal
scholars as an equitable and enlightened change in penal policy.96 Williams’s
complaint thus seems, at bottom, less an attack on the logic of the law’s pro-
gression than the direction it took.

As statutes came to supplant the common law as the primary vehicle
for regulating many human affairs, assisted suicide was codified as a crime in
most American jurisdictions. By the time the Fourteenth Amendment was rat-
ified in 1868, nine of the then thirty-seven states had adopted statutes making
assisted suicide a crime.97 The Field Code, a reformist model code that influ-
enced legislative codification efforts in state after state during the nineteenth
century, included a widely adopted prohibition against assisted suicide.98

3.8 T E M

Where did today’s movement to legalize assisted suicide come from?
How did we get to where we are today? Who are the sorts of people and orga-
nizations that have led the charge in so many referenda and legislative initiatives
over the last decade or two? And where do they find their roots in American so-
ciety and culture?

Social Darwinist Roots: 1900–1940

The first push for assisted suicide and euthanasia in America dates to
the latter part of the nineteenth century and arose in the wake of Darwin’s On
the Origin of Species and Descent of Man. So many readers, both in America and
abroad, took away from Darwin’s work a keen sense that human society itself is,
and should be, shaped by the laws of evolution. These so-called social Darwin-
ists argued that throughout history successful societies and the successful indi-
viduals within them were endowed with superior genetic abilities that enabled
their success, while unproductive members of society (and unproductive soci-
eties) had inherited traits that led to degeneracy.99 Many feared that America
was itself headed toward degeneracy—that social undesirables were reproduc-
ing in America in alarming Malthusian numbers and constituted nothing less
than a public health crisis.100 The remedy often touted for such concerns was
the sterilization and killing of unfit members of society—with or without their
consent.

Nor were such views outside the mainstream of leading intellectual



thought at the time. In Descent of Man, Darwin himself lamented that civiliza-
tion’s philanthropic impulses to provide asylums, hospitals, charities, and ther-
apeutic medicine obstructed the power of natural selection to weed out the
“reckless, degraded, and often vicious members of society” and instead permit-
ted them to “increase at a quicker rate than the provident and generally more
virtuous” members of the human race.101 In 1883 Darwin’s cousin, Francis Gal-
ton, coined the term eugenics for the social measures society would have to take
to control what he and others feared was a growing disparity in population be-
tween what he saw as productive members of society and those he regarded as
human defectives. Eugenics was, in Galton’s terms,

[T]he science of improving stock, which is by no means confined to questions

to judicious mating, but which, especially in the case of man, takes cognizance

of all influences that tend in however remote a degree to give the more suit-

able races or strains of blood a better chance of prevailing over the less suit-

able than they otherwise would have had.102

Perhaps the eugenics movement’s most successful initial inroads into
American society involved the forced sterilization of the mentally ill. By the
1930s fully forty-one American states had embraced the eugenic program of
Galton and other social Darwinists and enacted laws mandating sterilization for
the mentally disabled. No less than the U.S. Supreme Court and Oliver Wendell
Holmes jumped on board, holding in Buck v. Bell103 in 1924 that these steril-
ization laws passed constitutional muster. There, the Court confronted Vir-
ginia’s Eugenical Sterilization Act, which permitted the sterilization of inmates
of state institutions who were found to suffer from hereditary insanity or im-
becility. Carrie Buck, a teenager, was selected by the state to be the first person
sterilized under the new law. Buck already had given birth to one child, and her
mother was institutionalized. Even worse for her, officials at her mother’s asy-
lum claimed that mother and daughter shared hereditary traits of feeblemind-
edness and sexual promiscuity.104 In upholding Virginia’s law, Justice Holmes
delivered a proclamation that epitomized the eugenic mood of the day: “[I]t is
better for all the world, if instead of waiting to execute degenerate offspring for
crime, or to let them starve for their imbecility, society can prevent those who
are manifestly unfit from continuing their kind. . . . Three generations of imbe-
ciles are enough.”105

Sterilization, however, was just one aspect of the eugenics movement’s
agenda. The same rationale and arguments used to defend forced sterilization
were also vocally deployed to support euthanasia. In 1931, the Illinois Homeo-
pathic Medical Association defended euthanasia for “imbeciles and sufferers
from incurable diseases.”106 Harvard Professor and social Darwinist Earnest
Hooton advocated that euthanasia for “the hopelessly diseased and the congen-
itally deformed and deficient” was necessary if America was ever going to 
reverse what he saw as its continuing biological decline.107 Another Harvard
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professor, William G. Lennox, likewise endorsed euthanasia for society’s “un-
productive members.”108

In 1937 Dr. Inez Celia Philbrick sought to introduce a bill in the Ne-
braska legislature legalizing euthanasia.109 Besides allowing voluntary euthana-
sia for adults of sound mind suffering from a fatal illness, the bill also included
provisions for killing, without their consent, mental incompetents and minors
suffering from incurable or fatal diseases.110 Though the state legislature never
took up the bill, Philbrick saw it as only a watered-down first step, hoping even-
tually to extend euthanasia generally to mental patients in institutions and the
mentally retarded, regardless of their physical condition or lack of consent.111

Philbrick believed that euthanasia was not only a merciful act;“[i]n its social ap-
plication the purpose of euthanasia [was] to remove from society living crea-
tures so monstrous, so deficient, so hopelessly insane that continued existence
[has] for them no satisfactions and entails a heavy burden on society.”112 She
argued that a comprehensive euthanasia bill ought to be absolutely manda-
tory “in the case of idiots . . . monstrosities, the insane, suffering from certain 
types of insanity . . . [and] the criminal insane should always be put to death 
humanely.”113

The Euthanasia Society of America (ESA) was founded a year later, in
1938, and included among its founders and leaders an array of eugenics schol-
ars and polemicists like Philbrick. Charles Francis Potter, the moving force 
behind ESA, advocated “legalized, safeguarded, and [state-]supervised” mercy
killing for suffering patients in the final stages of life.114 But he also expressly
saw euthanasia as a social tool for culling disabled infants, the incurably insane,
and the mentally retarded.115 Potter proposed that the mentally disabled be
“mercifully executed by [the] lethal chamber” and derided the “social cowardice
that keeps [the unfit] alive.”116

ESA’s early board of directors included a number of eugenicists, such
as Potter; Clarence Cook Little, president of the University of Michigan and the
American Society for the Control of Cancer; Robert Latou Dickinson, gynecol-
ogist and birth control advocate; Oscar Riddle, researcher at the Carnegie Sta-
tion of Experimental Evolution; Frank K. Hankins, sociologist at Clark Univer-
sity and Smith College; and Stephen Visner of Indiana University.117 So did
ESA’s members and supporters. Clarence Darrow of Scopes Monkey fame pro-
claimed, “Chloroform unfit children. Show them the same mercy that is shown
beasts that are no longer fit to live.”118 Novelist Sherwood Anderson and physi-
cian Abraham Wolbarst, two future members of the Euthanasia Society of
America, openly argued that society had a duty to kill those with defects because
they unnecessarily drained community resources.119 Madison Grant, a New
York attorney and Yale Law graduate who also served as a trustee of the Amer-
ican Museum of Natural History and cofounded the American Eugenics Soci-
ety, proclaimed that “[t]he laws of nature require the obliteration of the unfit
and [a] human is valuable only when it is of use to the community or race.”120



And William J. Robinson recognized euthanasia as simply evolution in action.
Using language that is, as we shall see, strikingly similar to that used by many in
the present-day right-to-die movement, Robinson explained that “life is sacred
when it is pleasant, when it is wanted, when it is bearable. But a life of pain,
agony, and anguish is not sacred, no more than a life of crime, shame, disgrace,
and humiliation.”121 Robinson saw killing as an appropriate response to all of
these problems, without differentiation. In 1939 Ann Mitchell, with Potter an
ESA cofounder, welcomed the advent of World War II as a “biological house
cleaning.”122 She counseled “euthanasia as a war measure, including euthanasia
for the insane, feeble-minded monstrosities.”123 Wyllistine Goodsell, Columbia
professor and member of ESA, opined, “There are certain children born con-
genital idiots and of course I don’t think we should keep them alive at all.”124

Despite their eugenic ambitions, Goodsell and others on the ESA
board of directors counseled moderation as the ESA board drafted its first
model euthanasia bill.125 The bill, which would have authorized only acts of vol-
untary euthanasia, was, according to Potter’s private statements, quite self-
consciously meant to be the thin edge of the wedge to nonvoluntary euthana-
sia. As Potter put it, “the immediate objective [was] to get a [euthanasia] bill
passed as an entering wedge,” and “later on we want[ed] to include certain types
of insanity” in the bill.126 Curiously, Potter’s successor as president of ESA, Fos-
ter Kennedy, expressly called for nonvoluntary euthanasia of what he called “na-
ture’s mistakes” in 1939 yet declined to support voluntary euthanasia for the ter-
minally ill because he found that the medical community often misdiagnosed
illnesses as incurable.127

Backlash: World War II–1960

Whatever the strength of the American euthanasia movement was be-
fore the Second World War—and many think it was strong indeed, perhaps on
the brink of winning major legislative victories128—World War II sapped it of
much of its strength. As news dribbled in about Nazi euthanasia practices—
practices that included the killing of 200,000 disabled and elderly persons—the
American public recoiled. Though euthanasia opponents have sometimes mis-
used the Nazi experience in their arguments, Ian Dowbiggin of the University
of Prince Edward Island submits that, “some euthanasia supporters have been
equally guilty in denying any comparisons between themselves and the
Nazis.”129 In fact, Adolph Hitler wrote to American Madison Grant praising
Grant’s Passing of the Great Race, a eugenic tract, as “his Bible.”130 Crediting
American eugenic experiments, Hitler acknowledged:

[now that] we know of the laws of heredity it is possible to a large extent to

prevent unhealthy and severely handicapped beings from coming into the

world. I have studied with interest the laws of several American states con-
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cerning prevention of reproduction by people whose progeny would, in all

probability, be of no value or be injurious to the racial stock.131

The intellectual climate in Germany in which Hitler offered these
views was not altogether different from the atmosphere in which ESA leaders
operated in America. As early as 1920, well before Hitler’s ascendancy, Alfred
Hoche, a professor of psychiatry, and Karl Binding, a professor of law, published
Permitting the Destruction of Unworthy Life, arguing, like their social Darwinist
counterparts in America, not only that individuals have a right to choose as-
sisted suicide or euthanasia freely, but that nonvoluntary euthanasia of the men-
tally defective is also necessary, justified by the fact that these individuals are
“not just absolutely worthless, but [are] even of negative value,” and thus,“elim-
inating those who are completely mentally dead is no crime, no immoral act, no
emotional cruelty, but is rather a permissible and useful act.”132 Upon their as-
cendance to power in 1933, the Nazis enacted a eugenic campaign that assidu-
ously tracked Hoche and Binding’s recommendations. Recalling Buck, the Nazis
effected the sexual sterilization of 400,000 state wards.133 By 1939, with half of
Germany’s physicians joining the Nazi Party, German psychiatrists and their
staff at these state institutions were expressly instructed to accept the killing of
patients as beneficial to the interests of the state,134 and, in October 1939, Hitler
began a deliberate and secret campaign aimed at the eradication of asylum pa-
tients.135 When the covert operation came to light within Germany in 1941, the
Nazis were forced to terminate the program formally, though doing so only led
to a chaotic and disorganized approach to the continued practice of euthana-
sia,136 and the killing did not stop until after the war.137

As the sobering truths about Nazi practices emerged, they served to
slow the momentum of the pro-euthanasia movement that had been building
since the turn of the century in America. Americans increasingly drew connec-
tions between medical killing in the Third Reich and the euthanasia movement
in the United States, and they judged Germany harshly for how it treated the
most vulnerable of its members of society. The Nuremberg trials showcased
Nazi euthanasia practices for the American public. Dr. Leo Alexander, chief U.S.
medical consultant at the trials, noted in a 1949 article in the New England Jour-
nal of Medicine that the Nazi euthanasia program “was merely the entering
wedge for exterminations [of] far greater scope in the political program for
genocide of conquered nations and the racially unwanted.”138 He analogized the
Nazi experience to contemporary American debate and warned the American
medical community of a creeping trend to marginalize the terminally and
chronically ill patient lest the

killing center [become] the reductio ad absurdum of all health planning based

on rational principles and economy. . . . Physicians have become dangerously

close to being mere technicians of rehabilitation. This essentially Hegelian ra-

tional attitude has led them to make certain distinctions in the handling of



acute and chronic diseases. The patient with the latter carries an obvious

stigma as the one less likely to be fully rehabilitable for social usefulness. In an

increasingly utilitarian society these patients are being looked down upon with

increasing definiteness as unwanted ballast.139

Such revelations and warnings seemed to have had an effect on Amer-
ican attitudes toward euthanasia. Prior to World War II, a 1939 poll indicated
that perhaps as many as 46 percent of Americans were in favor of some form of
legal euthanasia.140 Approval of legalized euthanasia dropped to 35 percent by
1950.141 Nevertheless, even as news reached America of Nazi practices, ESA em-
paneled a committee in 1943 to draft a bill legalizing nonvoluntary euthanasia
for so-called idiots, imbeciles, and congenital monstrosities. Possibly in an ef-
fort to shield their own agenda, some ESA members sought to downplay the
Nazi atrocities.142 C. Killick Millard, secretary of the British Voluntary Eu-
thanasia Legislation Society, believed that those killed in Poland were not actu-
ally murdered by the Nazis but rather chose suicide.143 While Ann Mitchell pub-
licly deplored the Nazis and Hitler, she agreed with many of their results. Noting
that Nazi doctors killed mentally disabled Polish children, Mitchell equivocated,
“of course this is a great blessing but it is too bad that it had to come about in
just this way.”144 Mitchell privately assured Millard that she hoped the war
would usher in a new biological age, revolutionizing thinking so that mass ster-
ilization and euthanasia would become acceptable.145

The Contemporary Euthanasia Movement

While the euthanasia movement suffered a profound setback in the
realm of public opinion in the aftermath of World War II, the tide was to shift
again, albeit slowly, in the 1960s and 1970s. Skepticism of traditional authority,
the rise of the legal right to privacy in the form of birth control and abortion
rulings, and the feminist movement all led to renewed debate over the appro-
priate balance between collective and individual rights. Increasingly, the notion
that self-regarding acts are “harmless” and that others have no right to impose
their moral views in such situations took hold. At the same time, the influence
of religion began to decline in much of the Western world. Euthanasia advocates
sought to take advantage of this changing cultural climate and began to argue
their position less in terms of social or biological progression, as they had done
previously, and more in terms of individual autonomy and privacy. This change
in ideological and rhetorical terms coincided to some degree with advances in
modern medical care that began to allow doctors to delay death in some cases
much longer than previously thought possible, though often only through
highly intrusive techniques, and often only on terms that many would consider
unduly burdensome. Euthanasia movement activists sought to tap into an in-
creasing fear of a new form of death—one associated with prolonged periods
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of being hooked up to medical machinery in a weakened and virtually comatose
state.

The newly reinvigorated euthanasia movement began, as we saw in
chapter 1, an ambitious, multistate legislative and litigation campaign. As we
saw in chapter 2, moreover, in this campaign activists have expressly sought to
tap into the language in Casey and other Supreme Court decisions, stressing that
the right they seek to establish is central to self-definition and privacy. In order
to stress that a self-regarding right is at stake, they have tailored their efforts, at
least in the first instance, to physician assisted suicide rather than also (ex-
pressly) advocate voluntary or nonvoluntary euthanasia. Yet, even amid the
changing cultural climate, strains from the early euthanasia movement have
never completely disappeared, and arguments for assisted suicide and euthana-
sia stressing a fear of rising medical costs, the burden of the elderly on society,
and the legitimacy of eliminating unwanted infants continue to be sounded by
movement leaders.

Cambridge Law Professor Glanville Williams, a leading intellectual de-
fender of voluntary euthanasia and a member of ESA, openly favored eugenic
sterilization and advocated euthanasia not only in cases of “incapacitating but
non-painful affliction, such as paralysis,” but also in cases of dementia and
“hopelessly defective infants.”146 As long as there is parental consent, Williams
also argued that no ethical impediments exist to killing deformed infants on eu-
genic grounds.147

Joseph Fletcher, father of situational ethics, an Episcopal priest, and
author of Morals and Medicine (1979), spent much of the 1960s, 1970s, and
1980s arguing for a return to the movement’s “original task as the [ESA] per-
ceived it.”148 Fletcher called upon the euthanasia movement not only to press
for assisted suicide and voluntary euthanasia, but also to advocate euthanasia
for “helpless newborns or minors still too young to make any input into deci-
sions about when to stop life-prolonging treatment.”149

Like earlier ESA members, Olive Ruth Russell, psychologist and author
of Freedom to Die: Moral and Legal Aspects of Euthanasia (1975), sought to ex-
tend legal euthanasia to infants with birth defects.150 Hearkening back to the
Malthusian concerns of the social Darwinists, Russell viewed euthanasia as a
means of combating the “surging rise in the number of physically and mentally
crippled children.”151 Fearing this same population “time bomb,” Hugh Moore,
who had made millions selling dispensable paper “Dixie Cups,” left ESA’s non-
profit wing over a million dollars of his estate.152 ESA advocate and psychiatrist
Florence Clothier argued that in the short term activists should advocate only
voluntary passive euthanasia. But when that “becomes legal and generally ac-
cepted it [would be] time to begin a public educational program”promoting ac-
tive voluntary and involuntary euthanasia.153 For infants in a permanent vege-
tative state, she did not even think it necessary or appropriate to consult with
the child’s parents, believing that it was much better for the psyche of the par-



ents to believe that the baby was stillborn or died soon after birth.154 For infants
with lesser handicaps, such as Down’s syndrome, severe cerebral palsy, and ex-
treme physical deformities, Clothier suggested that parents should be informed
only as far as needed to make “a humane and wise decision.”155

By 1980 ESA had devolved into a number of splinter groups that have
themselves variously splintered and merged over the last quarter century.
Among the leaders of the movement today, Derek Humphry, who organized 
the Hemlock Society in Los Angeles in 1980, certainly has to count as one of
the most influential figures—and perhaps one of the most controversial even
within the euthanasia movement. In 1989 Humphry left his second wife, Ann
Wickett, soon after she had undergone surgery for breast cancer. During the di-
vorce, Wickett alleged that, when Humphry purported to help her mother com-
mit suicide, the resulting death was not fully consensual. Later, Wickett herself
committed suicide, even though her cancer was in remission. Her suicide note
stated to Humphry,“There,You got what you wanted. Ever since I was diagnosed
as having cancer, you have done everything conceivable to precipitate my death.”
She sent a copy of the note to an anti-euthanasia activist, writing, “My final
words to Derek: He is a killer. I know.” Her note then proceeded to accuse
Humphry of suffocating his first wife.156

Although he formally resigned from the Hemlock Society in 1992,
Derek Humphry remains a leading public advocate of euthanasia. And while
careful to present his message in terms of personal autonomy and the right of
individuals to choose death, more than occasionally Humphry has suggested
not merely a right to die, but something more akin to a duty to do so. In 2000
he candidly acknowledged that money is an “unspoken argument” in favor of
his position: “the hastened demise of people with only a short time to [live]
would free resources for others,” an amount Humphry estimates could run into
the “hundreds of billions of dollars.”157 Former Colorado Governor Richard
Lamm has likewise argued publicly that the elderly have a duty to die in order
to free up social resources for the young.158

Even among those who are most associated with arguments from au-
tonomy and choice, the right to die sometimes appears to morph into a duty to
do so. While advocating for voluntary euthanasia, Ronald Dworkin discusses a
hypothetical illustration involving an elderly woman suffering from Alzhei-
mer’s. Earlier, while still competent, the woman in Dworkin’s hypothetical ex-
pressed a firm desire to be killed when dementia set in. But now, after demen-
tia has set it, she seems to enjoy life and says she wishes to live. Dworkin asks
which request we should respect (and enforce): the earlier, rational request, or
the woman’s present choice affected by dementia? Dworkin’s response is that

[w]e might consider it morally unforgivable not to try to save the life of some-

one who plainly enjoys her life, no matter how demented she is, and we might

think it beyond imagining that we should actually kill her. We might hate liv-

ing in a community whose officials might make or license [such a] decision[].
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We might have other good reasons for treating [her] as she now wishes, rather

than, as, in my imaginary case, she once asked. But still, that violates rather than

respects her autonomy.159

Though he stops short of saying so expressly, respect for autonomy seems, on
Dworkin’s account, to go so far as to require society to ignore the plea for life of
the demented aged person in favor of some previously signed document or
comment that he or she would rather die than become demented.

Others closely associated with the theory of moral autonomy and its
message of individualism have sounded remarkably similar themes. In assess-
ing the rights of those suffering severely from Alzheimer’s, Dan Brock argues
that they “approach more closely the condition of animals” and therefore “lack
personhood.”160 He suggests “assimilating . . . into the category of voluntary eu-
thanasia” cases where the patient is incapable of consent but there exists con-
vincing evidence supporting the supposition that a patient in his or her shoes
would, if able, express a wish to be killed—that is, effectively endorsing a form
of nonvoluntary euthanasia.161 Margaret Battin, who generally supports a right
to assisted suicide on mercy and autonomy grounds, also argues that principles
of distributive justice require legalization of nonvoluntary euthanasia for those
who do not have a “realistic desire” for continued care.162 To Battin, it is an act
of injustice to allow certain persons to live if they fail to enjoy a certain quality
of life; nor is it sufficient in such cases to discontinue life-sustaining care: we
may and must outright kill these people. This includes, in Battin’s formulation,
all persons who are “permanently comatose, decerebrate, profoundly brain
damaged, and others who lack cognitive function.”163 It remains unclear just
how brain damaged or mentally handicapped one must be to qualify for non-
voluntary euthanasia under Battin’s formulation, or what society should and
should not consider a “realistic desire” for continued care in such cases. But Bat-
tin does make clear that, for the individuals who fall within her formulation, it
means killing them even if they left advance directives expressing a different
preference: “since such patients cannot want it, they are not entitled to life-
prolonging care.”164

Norman Cantor similarly concedes that, once voluntary euthanasia is
allowed, as he believes it should be, the impetus toward nonvoluntary euthana-
sia for incompetent patients “would be overwhelming.”165 Cantor argues that
this is a good thing because

[w]hen a dying, incompetent patient has reached a point of deterioration that

would prompt most competent patients to seek PAD [physician-assisted sui-

cide], the impulse to extend similar “relief” to incompetent patients seems ir-

resistible. This is especially true for a formerly competent patient who previ-

ously stated that she did not want to live in such a debilitated status, but it is

also true for now-suffering patients who have never been competent to express

their own preferences. Infants born with multiple deficits who are destined to

live a short but painful existence provide one example.166



Cantor’s examples are, of course, just that, and the ones he picks emphasize
more or less sympathetic cases. In the end, however, Cantor appears to endorse
a “default presumption” that nonvoluntary euthanasia is acceptable so long as
it is indicated by “common preferences about intolerable levels of indignity.”167

It is not clear, however, what “majority sentiment”168 might be about whether
life is or is not undignified in a great many cases. What about the Alzheimer’s
patient Dworkin and Battin discuss who left an order to kill her but now wishes
to live? The mentally ill individual who suffers grave psychological, but not
physical, pain? Infants born with highly debilitating mental or physical deficits
but who are not in danger of immediate death? The comatose person who is suf-
fering no pain and left behind no living will? Those with Down’s syndrome?
Spina bifida? Cerebral palsy? Quadriplegics? The victims of severe strokes? All
would appear possible candidates for being killed without consent—so long as
some poll or other form of evidence about popular opinion indicates that a suf-
ficient number of people (none of whom share the same deficiencies as those
they are judging) are of the view that such lives aren’t worth living. And would
killing merely be a matter of choice for some surrogate decision maker in such
cases—or wouldn’t it perhaps become a duty incumbent on doctors given the
consensus that keeping a patient alive in such circumstances would impose an
“intolerable level of indignity”?

Peter Singer is the Ira W. DeCamp Professor of Bioethics at Princeton’s
Center for Human Values. While we will explore Singer’s arguments in depth in
chapter 9, for now it suffices to mention that in Practical Ethics (2d ed. 1993)
and Rethinking Life and Death (1994), Singer picks up on Brock’s and Battin’s
suggestion that the inability to express a realistic desire to live is something akin
to accepting a duty to die, dismissing infants’ claims to personhood because
they, too, are incapable of forming a preference for living.169 On Singer’s ac-
count, because infants are not self-aware, it is a morally neutral or even a morally
upright act to kill them, depending on the circumstances and whether the killing
would maximize overall social welfare and happiness.170 In the circumstances
of children with birth defects such as Down’s syndrome, Singer asserts the case
for infanticide is particularly clear because of the “devastating” effects that rais-
ing such a child can have on parents;171 killing Down’s syndrome infants pro-
vides parents with a “fresh start.”172 And echoing the same Malthusian fears that
animated the early euthanasia movement, in contesting what he terms the
“Fourth Old Commandment [to] Be Fruitful and Multiply,” Singer asserts “it is
unethical to encourage more births” due to projected environmental catastro-
phes.173 Although he frames the overpopulation issue in terms of abortion and
birth control, Singer hints that Western culture should view infanticide in the
same light “especially now that we . . . are in a situation where we must limit
family size.”174

As we shall see in chapter 7, many in the United States and the Nether-
lands tout the Dutch experiment with euthanasia as a premier example of lib-
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eral individualism at work, allowing patients to choose their own destinies and
forms of death. Yet, nonvoluntary euthanasia for incompetent adults is already
pervasive in the Dutch regime (as Cantor admits175), and some Dutch scholars
seek formal recognition of the practice; Dutch physicians are also currently con-
templating legalizing infanticide for certain children.176

Though a variety leading euthanasia activists since the 1960s—leaders
like Russell, Moore, Williams, Fletcher, Humphry, Dworkin, Battin, Brock, Can-
tor, and Singer, as well as the Dutch government and its supporters—have pre-
sented arguments well adapted to their times, reflecting the increasing impulse
for individualism and autonomy in our society and emphasizing the very real
burdens associated with modern medical care, it is hard to disagree with Dow-
biggen’s conclusion that “though they may not know it, today’s defenders of the
right to die often echo the justifications of euthanasia first uttered” by early
movement leaders.177 Their commitment to individual autonomy and the re-
lief of suffering, born out of the individualistic impulses of the 1960s and 1970s,
seems to extend important rights to individuals in a world where medicine has
taken on the power to extend life so long but sometimes only on terms that are
invasive and burdensome. Yet, many of the policies they proffer would embrace
not just a right to die, but a duty of certain persons to do so—and do so in some
cases regardless of whether they consent—suggesting that, far from being a sim-
ple story of pushing for greater individual liberty, the history of the euthanasia
movement in America remains what Dowbiggen calls “a gravely complex social,
political, economic, and cultural matter.”178

3.9 P L T

Today, it remains unclear whether Oregon’s experiment with assisted
suicide is a harbinger of the future or even perhaps the thin edge of the wedge
that Potter and other euthanasia advocates have so long sought, or whether it
represents a novelty unlikely to be widely emulated in many other American
jurisdictions.

Current state laws against assisted suicide and euthanasia date back a
century or more, in some cases to the Field Code. Yet, in recent years many ju-
risdictions have reconsidered and expressly reaffirmed them. In 1980 the Amer-
ican Law Institute conducted a thorough review of state laws on assisted suicide,
acknowledged the continuing widespread support for criminalization,179 and
endorsed two criminal provisions of its own.180 In the 1990s both New York and
Michigan convened commissions to reconsider assisted suicide and euthanasia.
The New York commission issued a report unanimously recommending that
existing laws against the practices be retained.181 While the Michigan panel was
unable to achieve unanimity, the state legislature subsequently chose to enact a
statute banning the practice, and its courts have confirmed that it violates the



state’s common law. Maryland has also recently passed a statute for the first time
codifying that state’s common law teachings against assisted suicide.182 Iowa,
Oklahoma, and Virginia also have strengthened their laws against the practice
in recent years.183

Beyond that, since 1994, over fifty bills have been introduced to legal-
ize assisted suicide or euthanasia in at least nineteen states. Remarkably, all have
failed—so far.184 During the same period, voters also rejected Oregon-styled as-
sisted suicide initiatives in Maine and Michigan.185 In all, the vast majority of
states (approximately thirty-eight) have expressly chosen to retain or have en-
acted statutes in recent years banning the practice of assisted suicide.186

With regard to those few states without statutes formally prohibiting
assisted suicide, most have disapproved of assisted suicide in some other way.
As noted above, Michigan enacted a statute banning assisted suicide that may
or may not have lapsed,187 but, in any event, the state recently confirmed that it
considers assisted suicide to be a common law crime.188 Montana treats assist-
ing a failed suicide as an independent statutory crime189 but appears to classify
assisting a successful suicide as a species of homicide and thus subject to the gen-
eral homicide statute.190 Of the remaining states, some appear to treat assisted
suicide as a common law crime,191 and several have health care directive statutes
expressly disavowing any approval of assisted suicide.192 In fact, in recent years,
virtually every state in the country has passed statutes establishing living wills
or durable powers of attorney in health-care situations, and a great many of
these laws contain language stating that the statute is not designed and may not
be used to encourage or facilitate suicide or its assistance.193 At the federal level,
a Republican Congress and Democratic president adopted a law in 1997 deny-
ing the use of federal funds in connection with any act of assisted suicide.194

The law of euthanasia runs an even straighter course than the law of
assisted suicide. Consensual euthanasia is a form of intentional homicide—al-
beit motivated by a sense of mercy and sometimes performed with the consent
of the deceased. At common law and by statute, it has been treated as murder.195

Courts have refused to treat the victim’s consent or the killer’s motive as a de-
fense or a reason to accede to defendants’ requests for a jury instruction on as-
sisted suicide as a lesser included offense,196 though they have sometimes
treated both the victim’s consent and the killer’s motives as reasons to mitigate
the defendant’s punishment.197

While the proscription of assisted suicide and euthanasia has been vir-
tually absolute in America, a notable exception existed for a short time. In 1902
the Texas Court of Criminal Appeals in Grace v. State reasoned, much along the
same lines as Hoffmann, Brock, and Reinhardt, that, because suicide and its at-
tempt were no longer crimes, assisting a suicide should not be illegal either: “So
far as the law is concerned, the suicide is innocent; therefore the party who fur-
nishes the means to the suicide must also be innocent of violating the law.”198
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Grace is logically unsound. The rationales for decriminalizing sui-
cide—fairness to the suicide’s innocent family and recognition of the medical
causes of suicide—do not apply to assisted suicide: the penalty for assisted sui-
cide falls on the actor himself or herself, not on his or her family, and there is
no reason to presume the suicide assistant to be suffering from any form of men-
tal illness. Moreover, if Grace were right, euthanasia and consensual homicide
would have to be decriminalized as well—if one who hands a gun to the suicide
commits no crime, surely one who pulls the trigger at the suicide’s request must
not either. Texas courts, however, were unwilling to follow Grace to that logical
conclusion and instead continued to hold euthanasia illegal.199 The Texas state
legislature subsequently removed any question by adopting a statute criminal-
izing the assistance of suicide, thus effectively overruling Grace.200

Recent British experience to some extent parallels the American expe-
rience. In 1969, and then again in 1988, the British Medical Association studied
the euthanasia issue and issued reports expressing the view that euthanasia
should remain unlawful.201 In 1993–1994, the House of Lords commissioned
a select committee to review provisions of Britain’s 1961 Suicide Act prohibit-
ing assisted suicide;202 after lengthy hearings where ethicists, physicians, and
legal philosophers were heard, that panel, too, opted in favor of retaining exist-
ing law.203 In 1999 the Council of Europe likewise issued a report on the termi-
nally ill and dying and recommended the retention of laws against intentionally
taking the life of the terminally ill, concluding “that a terminally ill or dying per-
son’s wish to die never constitutes any legal claim to die at the hand of another
person.”204

In November 2001 a panel of the House of Lords, sitting as England’s
final court of appeal, heard the case of Regina (Pretty) v. Director of Public Pros-
ecutions. The Lords there rejected, by a vote of 5–0, the notion that the Euro-
pean Convention for the Protection of Human Rights and Fundamental Free-
doms trumps Britain’s 1961 statute and ensconces a right to assisted suicide in
European law.205 The petitioner argued, among other things, that the putative
right to assisted suicide flows from Article 2 of the Convention, which, perhaps
somewhat surprisingly, protects the right to life. While the Lords acknowledged
that this provision was enacted in order to preserve not just life itself but also
the full dignity of human life, they held that “an article with that effect cannot
be interpreted as conferring a right to die or to enlist the aid of another in bring-
ing about one’s own death.”206

Turning to the petitioner’s argument under Article 8 of the European
Convention, a provision that protects a right to privacy, the Lords agreed that a
nontrivial privacy/autonomy interest was at stake in the proffered right to as-
sisted suicide, but they held that it is “for member states” of the European Con-
vention to balance that interest against “the risk and likely incidence of abuse if
the prohibition on assisted suicide were relaxed.”207 The Lords noted that a se-



lect committee had considered the assisted suicide question in 1993–1994 and
concluded that a blanket prohibition against the practice was justified precisely
because of the possibility that “vulnerable people—the elderly, lonely, sick or
distressed—would feel pressure, real or imagined, to request early death . . .
[and] the message which society sends to vulnerable and disadvantaged people
should not, however obliquely, encourage them to seek death, but should assure
them of our care and support in life.”208 Finally, the Lords considered the argu-
ment that it is discriminatory, and thus a violation of Article 14’s guarantee of
equal treatment under law, to permit the able-bodied the right to commit sui-
cide while denying those stricken with physical maladies the right to seek
needed assistance in their self-destruction. The Lords rejected this argument,
too, holding, as I have suggested above, that this argument is “based on a mis-
conception”: suicide was decriminalized not because it came to be considered a
legal right, but “because it cast an unwarranted stigma on innocent members of
the suicide’s family.”209 The European Court of Human Rights affirmed the
Lords’ result on April 29, 2002.210 In the last several years, a number of other
countries, including England,211 Canada,212 Australia,213 New Zealand,214 and
Hungary,215 also have considered and (so far) rejected proposals to overturn
their laws banning assisted suicide.

3.10 C

The history test, originally conceived of as a means of providing ob-
jective guidance in substantive due process disputes, somewhat ironically relies
on the views of legislative majorities (past ones, at that) to interpret a provision
adopted to protect and advance minority rights. And, rather than providing a
reliably objective means of resolving substantive due process disputes, the his-
tory test is itself the subject of considerable methodological disputes. Mindful
of such difficulties, but seeking to apply the history test faithfully, we examined
the historical record broadly in terms of time and at different levels of abstrac-
tion. We found that ancient suicide practices do lend some support for the nor-
malization of assisted suicide and euthanasia, but that such support is both lim-
ited and suggestive not so much of a right to seek out death in response to illness
or pain as a right far broader than that, one perhaps extending to some arguably
bizarre practices.

As we have seen, some have fastened on the eventual abandonment of
criminal penalties for suicide in American and English common law as sugges-
tive of a right to assisted suicide and euthanasia. But this reading of the histor-
ical record of suicide is questionable: it appears that the abandonment of crim-
inal penalties for suicide betokened less any social or legal endorsement of the
practice than a growing consensus that suicide is essentially a medical problem.
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This interpretation is confirmed by the advent of a legal privilege to detain those
who attempt suicide; by recently enacted living will statutes that disapprove of
suicide and its assistance; and by an examination of the more specific practices
of assisted suicide and euthanasia, both of which have generally remained un-
lawful throughout the history of Anglo-American law and recently reconsidered
and reendorsed in many jurisdictions.



4
Arguments from Fairness and

Equal Protection: If a Right to Refuse,

Then a Right to Assisted Suicide?

OVER the last thirty years, virtually every American jurisdiction
has come to recognize a right to refuse medical treatment grounded in common
law principles that bar nonconsensual touchings and require informed consent
before the administration of medical treatment.1 Debate persists over many as-
pects of this new right, however, including, not insignificantly, whether and how
to extend the right to incompetent persons. Increasingly, “living wills” and “ad-
vance directives” are used to instruct family members and physicians on a 
patient’s wishes in the event he or she becomes incompetent. But what about
infants or adults who have never been competent, or persons who become in-
competent but leave behind no instructions? Some states have tried to extend
the right to refuse treatment to these persons by “substituting the judgment” of
a competent, court-designated person for the judgment of the incompetent pa-
tient.2 Others have developed a “best interest test,” whereby courts themselves
purport to decide what is in the incompetent’s best interests.3 Both of these doc-
trines seek to give meaning to a right ordinarily dependent on choice to patients
incapable of choosing—and to do so through an agent never selected by the 
patient.

I will return to some of the central questions raised by patient refusals
of care later, in chapter 10. For now, the essential point is that, since the first
right-to-refuse case was decided by the New Jersey Supreme Court in 1976,4 vir-
tually every state in the nation has recognized a right, belonging at least to com-
petent adults, to refuse basic, life-sustaining medical care, including tubes sup-
plying food and water. Given the widespread acceptance of such a right, the
question naturally follows whether a right to assistance in suicide and euthana-
sia must also be accepted. If patients have a right to tell their doctors to remove
respirators or feeding tubes, in fairness should they also have a right to tell their
physicians to administer lethal injections?

The Second Circuit answered this fairness or equal protection ques-
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tion in the affirmative. So did the federal district court in the Washington State
litigation. To be sure, the Supreme Court disagreed, but only in the face of seri-
ous questions raised by Justice Stevens and only in the context of a facial chal-
lenge; there has been no definitive majority ruling on whether a right to eu-
thanasia and assistance in suicide exists as applied to rational, terminally ill
patients. And Justice O’Connor, who provided the critical fifth vote, left ample
room for us to speculate that the Court might find equal protection arguments
more availing in such a case. A number of moral philosophers, too, argue that
there is simply no coherent way to defend both laws banning active euthanasia
and those that permit patients to refuse or withdraw life-sustaining treatment.5

In what follows, I identify three potential bases for distinguishing be-
tween the right to refuse, on the one hand, and the proffered right to assistance
in suicide or euthanasia, on the other. Various courts have found two of these
potential distinctions—based on the act/omission distinction and causation—
persuasive grounds for distinguishing between the practices and, thus, uphold-
ing laws banning assisted suicide and euthanasia. Upon further examination,
however, I find that it is easy to overstate the strength of these distinctions.

I then turn to consider the third potential distinction suggested by the
U.S. Supreme Court’s decision in Quill—based on intent. Unlike the causation
and act/omission distinctions, I suggest that an intent-based distinction may
work sufficiently well to withstand a constitutional equal protection challenge.
Assisted suicide and euthanasia differ from the right to refuse in that they nec-
essarily entail an intent to kill and, with it, the judgment that a patient’s life is
no longer worth living. Such an intention may be present in a decision to refuse
treatment, but, I suggest, it need not be. Though this distinction is a limited one,
I suggest that it cannot be dismissed as irrational or devoid of moral force.

4.1 A A/O D

The New York trial court in Quill distinguished between assisted sui-
cide and the refusal of medical care on the ground that the former involves an
affirmative act while the latter amounts only to an omission. The Second Cir-
cuit rejected this distinction, reasoning that the writing of an assisted suicide
prescription can involve far less “action” than turning off a ventilator or a feed-
ing tube.6 The Supreme Court never addressed the act/omission distinction,
leaving us to speculate on the reason for its silence: Did it agree with the Second
Circuit? Or did the Court simply conclude that there was no reason to reach the
issue, having drawn causation—and intent-based distinctions between assisted
suicide and refusing care?

There is certainly a case to be made for the act/omission distinction. It
is deeply entrenched and regularly employed in American law, and, in a world
where medicine has the power to delay death for so long, we do not generally



think of the decision to omit such care to be a traditional act of assisted suicide
or killing. Ordinarily, the removal or omission of care after it has become un-
duly burdensome and offers little prospect of improvement is an act of letting
the patient die, a recognition that death is inevitable, rather than expressive of
any wish to see the patient dead. The act/omission distinction, thus, seems to
comport generally with our instincts about the difference between assisted sui-
cide and the right to refuse care.

Still, the act/omission distinction is readily manipulable. Refusing to
eat can be cast either as omitting food or actively starving oneself. Removing
tubes that supply life-sustaining food and water can be painted as actively
pulling the plug or omitting the provision of medical care. As Justice Scalia has
asked, why would we “say that one may not kill oneself by walking into the sea,
but may sit on the beach until submerged by the incoming tide; or that one may
not intentionally lock oneself into a cold storage locker, but may refrain from
coming indoors when the temperature drops below freezing?”7

The case of Tony Bland illustrates some of the problems Justice Scalia
hints at. Tony Bland was a British teenager who was crushed while standing in
the spectators’ pen at an English soccer match. His injuries left him in a so-
called vegetative state. That is, he was not dying of his underlying maladies but
depended upon tubes to supply him with food and water so that he could live
in a comatose condition. Tony’s doctors eventually sought to discontinue this
care, and the case worked its way to the House of Lords, for the first time rais-
ing the right-to-refuse issue in Britain’s highest court. The official solicitor
charged with representing Tony argued against removing his feeding tubes
on the ground that to do so would amount to the intentional taking of human
life and therefore constitute an unlawful act of homicide. A majority of the
Lords accepted the submission that the doctors intended to kill Bland.8 Seek-
ing nonetheless to avoid the unwelcome conclusion that Tony’s death would be
unlawful, the Lords sought to cast the cessation of care as an omission rather
than an active step. Declining treatment would, the Lords reasoned, merely be
permitting nature to take its course and, thus, not an act of murder. As Lord
Goff put it,

the law draws a crucial distinction between cases in which a doctor decides not

to . . . prolong life, and those in which he decides . . . actively to bring his pa-

tient’s life to an end. . . . As I have already indicated, the former may be law-

ful. . . . But it is not lawful for a doctor to administer a drug to his patient to

bring about his death, even though that course is prompted by a humanitar-

ian desire to end his suffering. . . . So to act is to cross the Rubicon which runs

between on the one hand the care of the living and on the other hand eu-

thanasia—actively causing his death to avoid or to end his suffering. Eu-

thanasia is not lawful at common law.9

The Lords thus placed enormous weight on the act/omission distinc-
tion, seemingly going so far as to suggest that it represents a moral/legal Rubi-
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con between legitimate medical treatment and unlawful homicide.Yet, the Lords
failed to offer any convincing reason for choosing to classify the removal of
Tony’s tubes as an omission of care, rather than an active step. In fact, the Lords
themselves repeatedly questioned their own classification. Lord Browne-
Wilkinson, for example, candidly admitted that “[t]he positive act of removing
the nasogastric tube presents more difficulty. It is undoubtedly a positive act.”10

Lord Goff conceded that “it may be difficult to describe what the doctor actu-
ally does as an omission, for example where he takes some positive step to bring
the life support to an end.”11 And Lord Mustill expressed “acute unease” about
resting the Lords’ decision on the “morally and intellectually dubious distinc-
tion between acts and omissions,” given, as he put it, that “however much the
terminologies may differ[,] the ethical status of the two courses of action is for
all relevant purposes indistinguishable.”12

Of equal importance, the Lords did little to explain why omissions of
care cannot sometimes, at least where an intention to kill is present (as they ex-
pressly acknowledged it was in the case before them), also qualify as acts of mur-
der. While the removal or omission of modern medical treatment ordinarily
seems a very different thing from assisting suicide or euthanasia, is this always
the case? What about parents who intentionally withhold or “omit” food and
water from an unwanted infant? Or the doctor or nurse who withholds effica-
cious, life-sustaining medical care because he or she considers the patient to be
effectively a nonperson (like, say, Singer or Battin)? Or the doctor who goes
around pulling respirators for kicks (such as mass murderer Dr. Harold Ship-
man13)? Parents and doctors who withhold life-sustaining care that offers the
patient significant benefits and few burdens are ordinarily susceptible to claims
of malpractice and even criminal charges if the patient dies. The notion that an
omission can never be murder thus seems plainly wrong. In at least some cases,
we consider omissions of care criminally culpable, and, as we shall see in a mo-
ment, our assisted suicide and euthanasia laws have never turned on whether
the life-taking conduct qualifies as an act or omission. Indeed, contemporary
medical directive statutes have recognized that assisted suicide and euthanasia
can be committed by act or by omission, explaining that they may not be read
or used to “authorize . . . mercy killing or physician assisted suicide or to permit
any . . . deliberate act or omission to end life.”14

4.2 A C-B D

While the U.S. Supreme Court chose not to endorse the act/omission
distinction, it did conclude, like the New York trial court before it, that refusing
life-sustaining care and suicide are distinguishable because the one merely al-
lows “nature” to take its course, while the other involves an “unnatural” act.15

This “natural–unnatural” distinction ultimately boils down to an argument
over causation: According to this line of thinking, rejecting treatment allows



“nature” to cause death, but accepting a lethal injection is “unnatural” because
it introduces a new, human causal agent into the picture.

The concept of legal causation, however, is itself notoriously slip-
perly.16 To illustrate the problem, suppose that a driver operates a car over miles
of highway at an excessive speed and arrives at a street corner just as a child darts
from the curb. Do we say that the driver’s excessive speed “caused” the death?17

Suppose we change the hypothetical: the driver knows in advance that the child
will dash into the street and drives the car at a calculated speed in order to ar-
rive at the precise moment the child enters the street. Doesn’t that change or
strengthen our view about the “cause” of the child’s death? What we perceive as
a responsible or causal force is often determined less by a strictly mechanical re-
view of the physical evidence than by an assessment of someone’s mental state,
our sense of justice, or common sense. Along these lines, consider the case of
Shirley Egan. In March 1999 Egan’s forty-two-year-old daughter raised the
prospect of putting her sixty-eight-year-old mother into a nursing home. Egan
responded by shooting her daughter, paralyzing her from the neck down. When
Egan’s daughter declined life support and died, prosecutors were left to puzzle
over whether to charge Egan with murder, as the causal agent of her daughter’s
death, or with attempted murder, in effect conceding that the daughter’s death
was caused by her refusal of extraordinary life-sustaining measures.18

Quill itself reflects some of the same difficulties associated with causa-
tion-based arguments. There, the U.S. Supreme Court argued that “nature” is
the “cause” of death when patients refuse or discontinue unwanted treatment.
Meanwhile, three judges of the Second Circuit came to just the opposite view in
the same case, explaining their view that there

is nothing “natural” about causing death by means other than the original ill-

ness or its complications. The withdrawal of nutrition brings on death by star-

vation, the withdrawal of hydration brings on death by dehydration, and the

withdrawal of ventilation brings about respiratory failure. . . . It certainly can-

not be said that the death that immediately ensues is the natural result of the

progression of the disease or the condition from which the patient suffers.19

While causation may be an imperfect basis on which to distinguish be-
tween the right to refuse and assisted suicide or euthanasia, it is possible to
mount something of a response to the Second Circuit’s criticisms. Patients who
refuse life-sustaining care before its introduction appear to “let nature take its
course,” even according to the Second Circuit’s reasoning; there is no “inter-
vening” artificial care whose withdrawal can be identified as a cause of death.
And even for patients who withdraw previously accepted life-sustaining care,
one might reasonably debate whether it is more accurate to describe that action
as merely allowing “nature” to resume its course after a temporary detour rather
than to call it an “intervening” causal agent. After all, we all die sooner or later
and physicians can only delay death, not prevent it. To say that the cessation 
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of life-sustaining treatment caused the patient’s death seems to miss this point
and the fact that the life-sustaining care extended life; but for the introduction
of such care, the patient surely would have died sooner from the underlying
malady.

Still, it is hard to say that, at least when patients decide to withdraw
basic care like food and water, human choice doesn’t play any causal role in their
deaths. To be sure, in earlier times, before the advent of modern medical tech-
nology, the patient would simply have succumbed to the underlying illness at
any earlier stage. But, in deciding to withdraw the sorts of life-sustaining med-
ical technology now available to us, or in deciding not to employ it, we cannot
ignore the fact that we are now making a judgment and a choice. Death remains
a fact of life, but we can now choose whether or not to interrupt and delay na-
ture’s progress.

To illustrate the role human choice plays, consider a doctor who ter-
minates life-sustaining care for purely selfish reasons—because he or she stands
to inherit money, has a grudge against the patient, whatever. What is the cause
of death in such cases? To be sure, the patient would have died sooner as a re-
sult of the “natural” underlying malady but for the intervening life-sustaining
medical care. At the same time, the patient would not have died at that moment
but for the human choice to kill. Plainly, the reason or intention behind the de-
cision to discontinue or withhold care is critical to our interpretation about the
cause of death. Saying that “nature” is responsible for deaths in many right-to-
refuse cases is thus very much like saying that “speed”is responsible for the death
of the child crossing the street. We tend to believe that “speed” killed when the
driver didn’t intend to kill, but we tend to discredit that argument when the 
driver deliberately set out on a path to end the darting child’s life. Likewise, we
find it hard to accept the notion that nature is responsible for death when a doc-
tor or nurse discontinues care deliberately seeking to kill the patient. In such
cases, nature surely remains a causal factor, but perhaps not the only one, or
even the most important one. All of this is to suggest that our views about cau-
sation do not just turn on a mechanical analysis of biological actions but also
depend on an examination of human intention.

4.3 T  I-B D: 

T I   D E P

In 1999 Richard Epstein wrote a book in which he argued for a right
to assisted suicide in part on the basis of what he called the “autonomy flip-
flop.”20 It is, Epstein argued, an inexplicable paradox that, under the rule laid
down by Glucksberg and Quill, patients are allowed to make their own decisions
when to cease medical treatment but are not allowed to make the decision when



to seek out death:“The distinction between the two cases is, ultimately, not prin-
cipled but pragmatic.”21

Oddly, however, in reaching this conclusion, Epstein (like many others
who share his views) failed to pay much attention to the Supreme Court’s al-
ternative holding that refusing care and assisted suicide rationally differ because
of the intentions behind them. A physician who withdraws care pursuant to a
patient’s request, the Court held, “purposefully intends, or may so intend, only
to respect his patient’s wishes.”22 By contrast, the Court concluded, a doctor as-
sisting a suicide “must, necessarily and indubitably, intend primarily that the pa-
tient be made dead.”23 The Court’s distinction, to be sure, was quickly drawn
and briefly defended, and it is also open to many criticisms. But, before joining
Epstein and concluding that assisted suicide and refusing life-sustaining care are
really the same thing, we owe the Court’s intent-based distinction a closer look.
After all, as our discussion of the act/omission and causation distinctions sug-
gests, one’s view about the true cause of death in refusal-of-care cases often
turns less on an assessment of mechanical or biological facts than on an assess-
ment about the human choice or intention involved. The act/omission and 
causation distinctions sometimes seem to be used as proxies for this fact, rec-
ognizing that refusals of care usually (though not always) betoken no intent 
to kill and thus do not implicate our traditional concept of assisted suicide and
euthanasia.

To ascertain whether a meaningful moral line can be drawn between assisted
suicide and the right to refuse on the basis of intent, we must first, of course,
consider whether a meaningful moral line can ever be drawn between intended
and unintended consequences. The notion that intended consequences possess
some special moral character, tacitly endorsed by the Supreme Court in Quill,
is often called the principle of “double effect” and is sometimes associated with
Thomistic moral philosophy. The principle is commonly interpreted as setting
forth certain conditions for assessing whether a person may morally perform an
action from which two effects will follow, one bad, and the other good: The
agent may not positively will the bad effect but may merely permit it; if the agent
can attain the good effect without the bad effect, he or she should do so; and the
good effect flowing from the action must be at least as immediate as the bad ef-
fect. In other words, the good effect must be produced directly by the action,
not by the bad effect. Otherwise, the agent would be intending a bad means to
a good end. Finally, the good effect must be at least as important as the bad ef-
fect to compensate for allowing the bad effect to occur.24

As suggested by these conditions, the principle of double effect cate-
gorically rules out any action that is intended to bring about a bad effect. Yet ac-
tions that bring about such effects unintentionally, even if fully foreseen, are not
categorically prohibited but are instead analyzed to determine whether the in-
tended (good) effect is proportional to the unintended (bad) consequence.
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To be sure, the double effect doctrine’s association with Christian
moral teaching is often cited as reason enough for disregarding it. Timothy Quill
has argued, for example, that

[t]he rule of double effect has many shortcomings as an ethical guide for ei-

ther clinical practice or public policy. . . . [T]he rule originated in the context

of a particular religious tradition. American society incorporates multiple re-

ligious, ethical, and professional traditions, so medicine must accommodate

various approaches to assessing the morality of end-of-life practices.25

While the double effect doctrine’s link to Christian moral teaching is undeni-
able, that connection obscures the doctrine’s roots in Aristotelean moral theory,
which, as we saw in chapter 3, places strong emphasis on the measure and na-
ture of the actor’s intentions in any assessment of the justice or injustice of his
or her action.26 It also obscures the fact that the doctrine has been recognized
to one degree or another by an array of secular moral theorists. Even conse-
quentialist Jeremy Bentham took trouble to distinguish between three different
kinds of consequences: those that we intend as our ends or goals; those that we
intend as means to our further ends; and those that occur, even if foreseen, as
unwanted side effects of what we do intentionally.27

In fact, the insight of the double effect doctrine is not remotely theo-
logic. As Justice Oliver Wendell Holmes, himself a frequent utilitarian critic of
relying on intent, observed, “even a dog distinguishes between being stumbled
over and being kicked.”28 Of course, the question remains why should we, as a
secular matter, care more about consequences that are intended versus those
that are not? What wisdom, if any, lies behind this distinction? Justice Holmes’s
homespun illustration suggests the beginnings of an explanation. To kick a dog
intentionally—to choose to hurt an animal—says something about the kicker,
his or her way of interacting with animals, and, perhaps, human beings—in
short, it tells us at least something about the kicker’s character and beliefs, about
who the kicker is. By contrast, as Holmes seemed to recognize, watching a per-
son trip over the dog tells us far less about who that person is or about the per-
son’s character and beliefs.

The self-defining nature of intended actions can be illustrated by the
case, developed earlier in this chapter, of the drivers who hit the child in the
street. In one instance, we considered the driver who comes upon a child dart-
ing into the street. The driver hits and kills the child by accident. In doing so, the
driver indubitably effects an awful result—the consequences he brings about
are terrible and, as a result, we may censure and punish the driver. But we may
very well treat him differently from another driver who intentionally hunts
down the child with her car. For this latter driver, we may say that no punish-
ment is harsh enough. What undergirds the difference in our reaction to the two
drivers? It is the difference in their self-definition, volition, choice. The hunting
driver expresses herself to the world through her actions, defines who she is and



what she believes, in a very different way than the accidental driver. Thus, what
really illuminates the darting child hypothetical and ones like it are not argu-
ments over causation but an assessment of human intentions.

The morally defining nature of intentions can be further illustrated by
any number of choices we make in daily living. Most of us might be said, for ex-
ample, to “allow” the poor in our cities and towns to go hungry because we fail
to do enough to help them—spending our time and our money in other pur-
suits, such as family and friends. We may even fully foresee or know that our fail-
ure to do more for the poor will mean that some persons will go hungry. While
our choices in such cases indubitably say something about who we are, they do
not say the same thing about us as would plotting intentionally to starve others.
To seek out to starve another person is to endorse that objective, intelligently
choose it, and freely will it. By contrast, the occurrence or nonoccurrence of un-
intended side effects, even ones we foresee as absolutely inevitable (as with the
hungry person left unfed), necessarily say less about our success or failure in ef-
fecting our free will and intelligence in the world.

Simply put, we live as human beings in a world where we must make
choices and take actions that, even when entirely legitimate and good, neces-
sarily harm or damage or impinge upon other goods. And this happens at both
the individual and societal level. In choosing to spend a weekend with family, it
may unavoidably mean that some persons at the soup kitchen will go hungry.
In choosing to spend additional money on a prescription drug care program
that primarily benefits the elderly, we as a society may know with crystalline
clarity that we will not be able to increase spending on education for the young.
With so many varied and diverse goods to pursue in this life, we cannot help but
make choices in pursuit of legitimate and upright aims that also entail in-
evitable, if unwanted, negative consequences for other instances of human
goods.29

In contrast to unintended consequences, intended acts are always
within our control, subjects of our free will and choice. Because we can always
choose to refrain from doing intentional harm to others—because our pur-
poseful actions are within our control—our intentional choices necessarily re-
veal more about our character and individuality than any unintended side ef-
fect ever can. To disregard whether or not an act is intended would be, thus, in
a very real way to disregard the role of free will in the world—leaving, for ex-
ample, those who fail to assist charities that feed the hungry open to the same
censure and penalties as those who would starve such persons.

Precisely to avoid such acts of injustice and in implicit recognition of
the commonsense (nontheologic) moral power of the double effect insight, sec-
ular American criminal law has long calibrated different levels of responsibility
and punishment based on different levels of mens rea. The purposeful killer is
considered for lethal injection while the individual who kills in self-defense,
foreseeing death as a consequence but intending only to stop the aggression,
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may receive no punishment at all. The driver who speeds with reckless disregard
for the consequences to others but without any intent to harm the darting child
may receive jail time but is often treated far differently from the depraved killer
who sets out with a purposeful plan to murder the child. The one who disre-
gards the hungry and homeless likewise may not command respect and admi-
ration, but he or she is not subjected to the same penalties as one who deliber-
ately harms such persons.30

The U.S. Supreme Court has identified this critical nexus between re-
spect for intention, individualism, and human free will, explaining that the dis-
tinction between intended from unintended consequences “is no provincial or
transient notion. It is as universal and persistent in mature systems of law as be-
lief in freedom of the human will and a consequent ability duty of the normal
individual to choose between good and evil.”31 In the Court’s view, focus on the
role of intention, and thus free will, is especially “congenial to an intense indi-
vidualism [that] took deep and early root in American soil.”32 Roscoe Pound
has gone so far as to suggest that, “[h]istorically, [American] substantive crim-
inal law is based upon a theory of punishing the vicious will. It postulates a free
agent confronted with a choice between doing right and doing wrong and
choosing freely to do wrong.”33

4.4 S (I) A  D

E: C I  F

Some concede that a conceptual distinction can be drawn between in-
tended and foreseen consequences but still question whether the line is worth
respecting in the law. Glanville Williams, for one, discussed what he called the
“doctrine of oblique intent,” or what we might more precisely call treating
knowledge (or foresight) as interchangeable with intent (or purpose).“To reject
the doctrine of oblique intent,” and thus draw distinctions between intended
and merely foreseen consequences, Williams argued, “would involve the law in
fine distinctions, and would make it unduly lenient.”34 Williams used, as an ex-
ample, terrorists who blow up a plane full of passengers to obtain the insurance
payment on the aircraft: While they may not have “intended” the deaths of the
passengers, they are villains whose reckless indifference to human life deserves
no less punishment than intentional killers, and thus their crimes should be said
to be practically equivalent.35

Addressing Williams’s terrorist example, Andrew Ashworth, in Princi-
ples of Criminal Law, appears to agree:

[T]o establish a philosophical distinction between [intent and foresight] is not

to conclude the case in favour of a legal distinction. . . . Fundamentally, it is a

question of social judgment whether [the aircraft hijacker] should be brack-



eted with the purposeful killer or regarded as merely reckless. The draft [En-

glish] Criminal Code has it right, surely, in defining intention so as to cover

the person who acts “being aware [i.e., knowing] that [the prohibited conse-

quence] will occur in the ordinary course of events.”36

Similarly, H.L.A. Hart argued that “a foreseen outcome is enough . . . the law
does [and should] not require in such cases that the outcome should have been
something intended in the sense that the accused set out to achieve it, either as
a means or an end.”37 And Justice Holmes, despite his colorful comment about
the underfoot dog, would have gone even further: he advocated abandoning
most mens rea requirements in favor of external or objective standards of con-
duct—such as his famous “reasonable person” test.38

The “practical” argument for disregarding the intent/foresight dis-
tinction as articulated by Williams and endorsed by others tends to prove too
much. We can surely concede that some criminals who kill with reckless disre-
gard for human life, like the terrorists Williams posits, engage in gravely heinous
acts that merit sentences befitting their crimes. But doing so does not mean that
the intent/foresight line is practically meaningless in all cases, as Williams seems
to suggest. The recklessly speeding driver who foreseeably hits the darting child
is not obviously the moral equivalent of the driver who purposefully hunts
down the child. So, too, the doctor who administers pain killers to his or her pa-
tients in order to relieve grave suffering, even when death is likely or even in-
evitable to result, is not clearly the equivalent of, say, a mass murderer like Dr.
Harold Shipman who intentionally killed patient after patient. And the presi-
dent who orders the shooting down of a plane full of civilian passengers to pre-
vent hijackers from crashing it into a skyscraper is not obviously the equivalent
of Williams’s terrorist hijackers who perform the same act in an effort to obtain
the insurance money.39 Yet, under Williams’s view, in each of the above cases the
defendant—the driver, the doctor, and the president—would be considered no
less culpable for having foreseeably killed than a defendant who intentionally
killed. The supposition that intended and merely foreseen homicides are prac-
tically equivalent thus fails, at least insofar as it purports to be a rule covering
all cases.

Other commentators have suggested that any distinction between in-
tent and foresight (knowledge) should be ignored because, at least in the law,
the two concepts sometimes “overlap.”40 As Brendan Thompson has put the
point:

In the law, there is considerable overlap between these two notions [intent and

foresight]. The rule of double effect is founded upon the traditional definition

of intent in which action X is done to bring about consequence Y. Legal au-

thority, however, also recognizes that a jury may infer intent if death or seri-

ous injury is a virtually certain or foreseeable consequence of the defendant’s

actions and the defendant realized this at the time the action was taken.41
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Thompson’s argument, however, simply points out the fact that juries are free,
on the same set of facts, to decide whether an action was intentional or merely
knowing or reckless or negligent. That observation—that juries may infer that
a particular effect was intended or perhaps merely foreseen from the same cir-
cumstantial evidence—is unremarkable. It concerns only how we go about find-
ing different degrees of mens rea (intent or knowledge or recklessness or negli-
gence)—that is, by observing the same physical evidence and testimony. It does
not begin to demonstrate that intent and foresight are the same or should be
treated as such, and, to the extent Thompson seeks to make an empirical claim
about the state of American law, he overlooks much contrary evidence.

As alluded to by the U.S. Supreme Court and Roscoe Pound, many
American jurisdictions find the distinction between intent and foresight to be
a valuable component of their criminal law. The Model Penal Code, which has
been followed in this respect by most states,42 takes pains to distinguish in-
tended (or what it calls purposeful) consequences from those that are merely
foreseen (or what it calls known). To intend an act or result, it must be one’s
“conscious object to engage in conduct of that nature or to cause such a re-
sult.”43 Meanwhile, a person acts with knowledge or foresight of resulting con-
sequences when “he is aware that it is practically certain that his conduct will
cause” a certain result.44 The Model Penal Code explains the distinction be-
tween the concepts of intent (purpose) and knowledge (foresight) as follows:

Knowledge that the requisite external circumstances exist is a common ele-

ment in both conceptions. But action is not purposive with respect to the na-

ture or result of the actor’s conduct unless it was his conscious object to per-

form an action of that nature or to cause such a result. It is meaningful to think

of the actor’s attitude as different if he is simply aware that his conduct is of

the required nature or that the prohibited result is practically certain to follow

from his conduct. . . .

. . . [T]here are areas where the discrimination is required and is made

under traditional law. . . . This is true in treason, for example, insofar as a pur-

pose to aid the enemy is an ingredient of the offense, and in attempts, com-

plicity, and conspiracy, where a true purpose to effect the criminal result is the

requisite for liability.45

The distinction here is, as the National Commission on Reform of Federal Law
explained, “between a man who wills that a particular act or result takes place
and another who is merely willing that it should take place.”46

Wayne LaFave and Austin Scott, leading American treatise writers on
criminal law, observe that the meaning of the word intent in the criminal law in
the United States was for a very long time “rather obscure,” and they acknowl-
edge that in some cases it has been “defined to include knowledge, and thus it is
usually said that one intends certain consequences when he desires that his acts
cause those consequences or knows that those consequences are substantially



certain to result from his acts.”47 Still, LaFave and Scott explain, the evolution
of the law has been toward greater, not lesser, attention to mens rea distinctions:
“[t]he modern view . . . is that it is better to draw a distinction between intent
(or purpose) on the one hand and knowledge on the other.”48 While acknowl-
edging, as Glanville Williams and David Orentlicher suggest, that the distinc-
tion is “probably of little consequence in many areas of the law [because] often
there is good reason for imposing [the same degree of] liability whether the de-
fendant desired or merely knew of the practical certainty of the results,” LaFave
and Scott argue that it nonetheless does matter in “several areas of the criminal
law.”49 And, indeed, though many crimes are defined to include an act under-
taken with either intent or mere knowledge, the distinction between intent and
knowledge does play a central, dispositive role in many areas of criminal law—
just a small sampling of which are noted in the margin.50

Of course, the modern understanding of intent followed by many
American jurisdictions in their criminal law is not the only one in currency. The
distinction between intent and foresight is, for example, sometimes conflated in
the law of torts. The American Law Institute (ALI), in the Restatement (Second)
of Torts, defines intent to “denote that the actor desires to cause [the] conse-
quences of his act, or that he believes that the consequences are substantially cer-
tain to result from it.”51 This, of course, directly conflicts with the ALI’s treat-
ment of the same subject in the Model Penal Code, where consequences
foreseen as a matter of “practical certainty” (a formulation that seems not ma-
terially different from the Restatement’s “substantially certain” wording) are
considered to be merely “known” and not “intended.”52 Prosser and Keeton,
leading treatise writers in the law of torts, have observed the conflict between
the two major pronouncements on the subject of intent by the ALI but have
themselves offered no analysis or argument regarding which is to be preferred.53

Nor has the ALI offered any explanation for its use of competing definitions in
the law of crime and tort.54

Modern American criminal law stands, too, in some contrast with at
least the dominant strain of British criminal law.55 In describing the state of the
English law of mens rea in their treatise on criminal law, Sir John Smith and
Brian Hogan acknowledge that “[o]ne view is that . . . a result should never be
regarded as intended unless it was the actor’s purpose,” and that “[t]his is often
considered to be the ordinary meaning given to the word by people generally,”
but they proceed to observe that the criminal courts in England “have consis-
tently given the word a wider meaning, sometimes described as ‘oblique’ as dis-
tinct from ‘direct’ intention.”56 In fact, the issue of “oblique” intent (foresight),
especially in the context of murder, has generated substantial debate in England
since at least 1961.57 Most recently, in a 1999 House of Lords decision, Regina
v. Woollin, the Lords suggested that juries should be instructed that they may
“infer the necessary intention” for a murder conviction when they find that a
defendant “realises that it is for all practical purposes inevitable that his actions
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will result in death or serious harm, . . . however little he may have desired or
wished it to happen.”58

Strictly speaking, the Lords’ proposed instruction speaks merely of
how juries may infer intent, and it is surely true that the fact that a defendant
foresaw a consequence as practically inevitable is customarily accepted as pro-
bative evidence on the question whether he or she also intended it.59 To the ex-
tent that the Lords’ proposed instruction suggests only that, it is perhaps rela-
tively unremarkable. But the Lords’ proposed instruction also goes on to say
that an inference that a particular result was intended may be “irresistible” even
when the defendant did not actually “desire[] or wish[]” it to happen. The
terms “desire” and “wish,” while ambiguous, seem clearly to refer to intention
(rather than motivation); as such, the Lords seem to be suggesting to lower
courts that they instruct juries that intention should (or must) be inferred (be-
cause doing so is “irresistible”) whenever a person foresees death as “for all
practical purposes inevitable”—thus conflating the conceptions of intention
and foresight. Indeed, one can make a strong argument, as Lord Steyn has, that
the upshot of Woollin is that “a result foreseen as virtually certain is an intended
result.”60

Emphasizing the transatlantic disagreement of opinion over the in-
tent/foresight distinction in the criminal law, the U.S. Supreme Court, albeit in
a different context, has expressly rejected a not dissimilar effort to thrust so
much (artificially) into the definition of intent. In Tison v. Arizona,61 two peti-
tioners, brothers, had planned and effected the escape of their father from a
prison where he was serving a life sentence, remarkably, for having killed a guard
during a previous escape. The brothers entered the prison with a chest full of
guns, armed their father and another convicted murderer, later helped to abduct
and rob a family of four, and ultimately stood by and watched as their father and
the other convicted murderer killed members of that family with shotguns.
Under the Court’s Eighth Amendment jurisprudence at the time of Tison, it was
acceptable under the rule announced in Emmund v. Florida62 to execute an in-
dividual convicted of felony murder, even though he did not actually commit
the killing, so long as he was additionally guilty of the aggravating circumstance
of having “intended” the killing. In Tison, the Court confronted a ruling by Ari-
zona’s Supreme Court ordering the execution of the two petitioning brothers
on the ground that they had “intended” the deaths carried out by their father
and the other convict. The Arizona court expressly recognized, however, that the
brothers “did not specifically intend” the deaths but deemed this of “little sig-
nificance.”63 In the Arizona court’s view, much like the House of Lords’ view in
Woollin, intent to kill “includes the situation in which the defendant . . . con-
templated or anticipated [viz., foresaw] that lethal force would or might be
used.”64

The U.S. Supreme Court, however, disagreed and held that this defini-
tion of “intent” wrongly conflated intent with “a species of foreseeability”:65



Participants in violent felonies like armed robberies can frequently “antici-

pat[e] that lethal force . . . might be used . . . in accomplishing the underly-

ing felony[,]” . . . [but] [t]he Arizona Supreme Court’s attempted reformu-

lation of intent to kill amounts to little more than a restatement of the

felony-murder rule itself. Petitioners do not fall within the “intent to kill” cat-

egory of felony murderer for which [the U.S. Supreme Court’s prior holding

in] Emmund explicitly finds the death penalty permissible under the Eighth

Amendment.66

While ultimately agreeing that petitioners could be candidates for execution, the
Court, rather than artificially manipulate the definition of “intent” as the Ari-
zona court had sought to do (and Woollin did), instead chose a simpler course.
The Court simply extended its precedent in Emmund to permit the execution
of certain felony murder convicts even when they do not intend to kill, holding
that the Eighth Amendment does not prohibit the death penalty for defendants
whose participation in a felony that results in murder is major and whose men-
tal state qualifies as at least reckless indifference to the value of human life,
though, the Court emphasized, defendants must be given the opportunity in
such circumstances to argue to the jury that the absence of intent mitigates their
offense and thus makes capital punishment inappropriate.67

Tison illustrates that some American courts, in contrast to their En-
glish counterparts, continue to see value in, and are willing to police, the intent/
foresight distinction, at least when it comes to setting certain standards of crim-
inal liability and punishment. But, as Tison also illustrates, this is not to say that
merely foreseen crimes may never receive comparable punishments, as Glanville
Williams seems to worry; foreseen or reckless crimes can sometimes subject a
defendant to penalties similar to those for intentional ones, particularly in the
presence of certain additional aggravating circumstances strongly suggestive of
indifference to the value of human life—including (as in Tison) cases where the
defendant engaged in multiple counts of the same conduct and unlawfully re-
strained victims (kidnapping) or (as in Williams’s hypothetical airplane case)
sought to promote terrorism.68

4.5 D S, A S, 

 E   R  R:

I  F D

Having sought to establish that there is a rational, secular moral line
to be drawn between intended and foreseen consequences, the question arises
whether such a distinction applies to our case: by reference to the intent/fore-
sight line, can assisted suicide and euthanasia, on the one hand, be distin-
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guished, on the other hand, from conduct putting into effect a choice made pur-
suant to the right to refuse? I believe the answer is yes. While the principal and
assistant must indubitably intend to kill in the case of assisted suicide and eu-
thanasia, such an intent is not necessarily present when persons exercise the
right to refuse, and those who assist them need not intentionally help kill. We
can test this hypothesis by examining the actions at issue with more specificity.

Suicide

As it turns out, the principle of double effect has always been funda-
mental to our very definition of suicide. Self-destruction without an intent to
die—even when death is foreseen—never qualified as suicide at common law,
nor does it fit with common sense. Soldiers who fall on a hand grenade in order
to save their mates may well know their “number is up,” but they hardly commit
an act of suicide. Augustine’s Christian martyrs may have foreseen death as a cer-
tainty for refusing to renounce their beliefs, but they did not seek it out. Death
is, at most, an accepted side effect of such decisions (to save one’s mates, to re-
main faithful to one’s religious beliefs, etc.).

In fact, Augustine and Aquinas (and arguably Aristotle) condemned
suicide precisely because (and to the extent that) it represents an intentional re-
jection of human life. Augustine endorsed the true Christian martyr’s acceptance
of death, but not the Donatists’ deliberate choice to seek death out. Aquinas en-
dorsed lethal acts by private persons where the intent is to stop aggression (self-
defense), but not where the intent is to kill.Aristotle suggested that only intended
wrongs are always and by definition unjust, and he intimated that suicide is
wrong because it involves an intentional act against the “right principle” of life.69

The common law, likewise, traditionally took care to limit the defini-
tion of suicide to intentional self-destruction, for fear that any lesser mens rea
standard would sweep in too much acceptable conduct. Edmund Wingate ex-
plained in the seventeenth century that to be “felo de se [a person must] destroy
himself out of premeditated hatred against his own life.”70 Blackstone said that,
to qualify as suicide, the act had be “deliberate[]” or part of an “unlawful mali-
cious act.”71 So did Coke.72 Hale likewise held that suicide consists of one who
“voluntarily kill[s] himself.”73 Indeed, Hale expressly distinguished between in-
tentional acts of suicide, which he thoroughly condemned, and accidental acts
of self-killing, such as cutting off a limb to prevent the spread of gangrene and
bleeding to death, which Hale excused.74 As a commentary to the Model Penal
Code explains, the crime of suicide traditionally consisted only “of the inten-
tional self-destruction by person of sound mind and sufficient age”75—not 
actions of self-destruction undertaken negligently, recklessly, or by persons of
unsound mind, or even actions, like the soldier who jumps on the grenade, con-
sciously undertaken with full knowledge that death is sure to result.



Euthanasia and Assisted Suicide

As with suicide, the double effect insight not only is consistent with,
but has actually always inhered in, our most basic understanding of assisted sui-
cide and euthanasia. Consider two examples. When Dr. Kevorkian set up his
“Mercitron” death machine in his Volkswagen van, he plainly intended to help
take the life of his “patients,” and we do not doubt that he committed acts of as-
sisted suicide and euthanasia.76 By contrast, when General Eisenhower ordered
the D-Day invasion, he well knew that he was sending many American soldiers
to certain death but hardly intended to see them dead. Their deaths were an ac-
cepted (foreseen) side effect of his intention of liberating France.77 This very
same commonsense distinction runs throughout the law of assisted suicide and
euthanasia.

American state statutes banning assisted suicide were passed at differ-
ent times and use many different formulations.78 Yet, they almost universally re-
quire that the assister actually intends to help the principal kill himself or her-
self. That is, to be liable, it is not enough for the suicide to wish to die; the
assistant must also have as one of his or her purposes a wish to see the patient
dead—that is, must freely will or intend the patient’s death. Wisconsin’s statute
is simple but emblematic of the assisted suicide laws found in a majority of
American states, holding that “[w]hoever with intent that another take his or her
own life assists such person to commit suicide is guilty of a Class D felony.”79

Texas similarly provides that “a person commits an offense if, with intent to pro-
mote or assist the commission of suicide by another, he aids or attempts to aid
the other to commit or attempt to commit suicide.”80 Though it uses the word
“deliberately” instead of “intentionally” or “purposefully,” California conveys
the same meaning: “Every person who deliberately aids, or advises, or encour-
ages another to commit suicide, is guilty of a felony.”81 Virginia, too, holds it un-
lawful for a person “with the purpose of assisting another person to commit or
attempt to commit suicide . . . [to] provide[] the physical means by which an-
other person commits or attempts to commit suicide.”82 Many other analogous
examples can be found in appendix A.

The focus on the intent of the assister, while fundamental to the very
definition of assisted suicide, is hardly unique to the law of assisted suicide. The
double effect insight has long permeated much of American aiding and abet-
ting law. Courts and statutes have traditionally required proof that the aider or
abetter shared an intent to effect the criminal result, not just mere foresight
(knowledge), in order to establish any aiding or abetting offense.83 And the rea-
son for this is simple: any lesser mens rea requirement could pose what the
Model Penal Code calls “the serious risk of over inclusiveness.”84 As classically
expressed by Judge Learned Hand,
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[i]t is not enough that [a defendant] does not forego a normally lawful activ-

ity, of the fruits of which he knows that others will make an unlawful use; he

must in some sense promote their venture himself, make it his own, have a

stake in its outcome. This distinction is . . . important [to prevent prosecutors

from] sweep[ing] within the drag-net of conspiracy all those who have been

associated in any degree whatever with the main offenders. That there are op-

portunities of great oppression in such a doctrine is very plain, and it is only

by circumscribing the scope of such all comprehensive indictments that they

can be avoided.85

Simply put, the requirement that the assister intends to assist the principal
achieve his or her purpose serves as a break against arguably overzealous pros-
ecution and interference in private affairs—a government-limiting and liberty-
maximizing function. The intent requirement ensures that there is no aiding
and abetting prosecution, for example, when “[a] utility provides telephone or
telegraph service, knowing it is used for bookmaking[;] [a]n employee puts
through a shipment in the course of his employment though he knows the ship-
ment is illegal[;] [a] farm boy clears the ground for setting up a still, knowing
that the venture is illicit.”86 American aiding and abetting law follows, in this re-
spect, a “sturdy individualist approach,”87 seeking to avoid writing the moral
dictum of being our brothers’ keepers into the positive law and focusing op-
probrium instead on deliberate choices to do (or assist) a wrong.88 The intent
requirement serves precisely this same function in the law of assisted suicide,
serving to restrict the scope of state interference over private conduct. Thus, for
example, a pharmacist who sells drugs to another person who states that he in-
tends to kill himself will not be held liable for assisted suicide so long as the seller
does not actually intend to help kill.89 The gun shop owner who sells a gun 
is likewise absolved from being his brother’s keeper. And so, too, as we saw in
chapter 1, Dr. Quill was not prosecuted or professionally disciplined for pre-
scribing barbiturates for his patient, in part, because unresolved questions ex-
isted about whether he specifically intended (rather than merely foresaw as pos-
sible) that his patient would use the drugs to kill herself rather than merely treat
her insomnia.90

The Right to Refuse

So far, we have seen that there is some basis in moral theory and legal
doctrine for distinguishing between intentional conduct and foreseen but un-
intended side effects. We have also seen that assisted suicide and euthanasia are
acts intended to help kill another person. But what about when patients refuse
life-sustaining treatments and physicians and nurses help them? Does this in-



volve intentionally helping to kill? I believe the answer is: not always and not
necessarily. And this fact forms a critical, rational moral line that can be drawn
between assisted suicide and euthanasia, on the one hand, and the right to refuse
care, on the other.

Now, to be sure, a patient can refuse care with the intention of dying,
and those who assist him or her can intentionally assist in the taking of life. To
this extent, I do not dispute that a right to refuse care and the proffered right to
assisted suicide and euthanasia can overlap, a feature to which I will return 
to consider at length in chapter 10. For now, though, I wish to explore the
morally significant fact that assisted suicide always involves, on the part of the
principal, an intent to kill and also requires that the assistant intentionally par-
ticipate in a scheme to end life, while, by contrast, a patient exercising the right
to refuse need not intend to end life, and those who assist need not intentionally
participate in a scheme to take life.

We all know that death cannot be cheated forever. Foreseeing and accepting the
inevitability of our own deaths is a sign of maturity and not at all the same thing
as intentionally seeking death out. In modern medical practice, where life can
often be prolonged so long, everyone in the hospital room or hospice frequently
wishes that the patient—the father, mother, son, daughter, or other loved one—
could live forever. But everyone in the room also knows that life cannot be pro-
longed forever wholly dependent on medical machinery. At some point, the
treatment becomes unfairly burdensome, it brings too little benefit, the machine
has to be removed, the loss of life must be accepted, and it may become unfair
to expect resources to be dedicated exclusively to a patient when they could do
more good elsewhere. The decision to withdraw care in such circumstances will,
at some level, “cause” death, and death is the absolutely foreseeable outcome.
But that does not mean, and need not at all involve, an intention to kill and thus
constitute an act of suicide, assisted suicide, or euthanasia.

Far from it. The decision to discontinue care is ordinarily a deeply
painful one, not a vindication of anyone’s wish to kill or help kill. Patients and
their families may seek to discontinue care because they are tired of the invasive
treatments and tubes and the poking and prodding that have come to charac-
terize much of modern medical care. They may wish to avoid the sense of in-
dignity that dependence on medical machinery can bring. They may wish sim-
ply to go and die at home, to be away from the hospital with loved ones, to avoid
the endless sleepless ward-room nights, to restore their privacy. They merely
may wish to end their fight with death and accept the inevitable. None of these
reasons—or any of the other countless reasons for refusing life-sustaining care
expressed every day by persons confronting the inevitable death we all face—
necessarily betokens an intent to die. The patient and his or her family and
physician may fully foresee and come to peace with death without necessarily
having any intention to kill or help kill. Accepting death is an inevitable part of
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life, and a patient’s right to refuse care is simply, and ordinarily, employed with-
out any deliberate design to bring about death. It is, in this respect, morally more
akin to General Eisenhower’s D-Day decision than to Dr. Kevorkian’s eagerness
to employ his “Mercitron” machine. Recalling our discussion of the speeding 
driver, the typical right-to-refuse case is analogous to the case of the driver who
speeds along without any intention or design to kill but who happens to hit a
darting child. Meanwhile, assisted suicide and euthanasia are, at least in this re-
spect, more analogous the case of the driver who hunts down the child be-
cause—in both cases—the aim is always to kill. To recall our discussion of cau-
sation, many are attracted to the notion that right-to-refuse cases simply allow
“nature” to take its course because in such cases doctors and patients typically
come to the conclusion that continuing the medical struggle simply will not
reap sufficient rewards and may impose undue burdens—and do so without
any deliberate aim or intention to kill the patient.

The American Medical Association has recognized the significance of
the role of intention in judging professional conduct in this arena, employing
double effect and endorsing existing legal distinctions in drawing a line between
routine and acceptable acts of withdrawing life-sustaining care and impermis-
sible acts of killing. In the AMA’s formulation, the “withdrawing or withhold-
ing of life-sustaining treatment is not inherently contrary to the principles of
beneficence and nonmalfeasance,” while assisting suicide always is, because the
latter involves intentionally using the tools of medicine to kill.91 The AMA uses
the same double effect analysis in addressing the appropriate use of painkillers.
Physicians may prescribe high doses—even potentially lethal doses—in order
to relieve suffering. That is, the fact that the patient may die is never unethical
when a doctor “can point to a concomitant pain-relieving purpose”; at the same
time, consistent with the double effect insight, the AMA cautions, the very same
medical act, if undertaken with the purpose of killing, is unacceptable, “exceed-
ing the bounds of ethical medical practice.”92 And, of course, since the begin-
ning of time, important medical procedures of all descriptions have entailed a
serious risk of death, but none have been outlawed or considered unethical
when they are undertaken with the hope of relieving some form of suffering.
Indeed, if a grave risk of death were the touchstone for ethical acceptability, all
sorts of breakthrough and novel forms of medical care would never have been
tried. So, too, when it comes to the use of high doses of morphine or other pal-
liatives at the end of life: the doctor and family do not want to kill the patient;
instead, they seek to relieve suffering as the patient confronts the inevitable end
we all face—and do so even if that means death will be hastened as a result. The
legitimate interest in the relief of suffering, even if it means accepting an earlier
death, is nothing new to medicine but has been part of its practice since its ear-
liest times. Because the refusal of care and the provision of palliative care are ca-
pable of being used in ways that do not necessarily involve an intent to kill, and
may in fact be used to relieve human suffering, they differ in kind from assisted



suicide and euthanasia, which always entail a purpose to kill and thus have not
been traditional components of ethical medical practice.

In 1993 the Select Committee of the House of Lords, charged with re-
considering England’s 1961 Suicide Act, endorsed drawing a firm line between
the provision of potentially lethal dosages of painkillers in response to pain and
assisted suicide, and it did so with express reference to the principle of double
effect:

The adequate relief of pain and suffering in terminally ill patients depends on

doctors being able to do all that is necessary and possible [to relieve pain]. In

many cases this will mean the use of opiates or sedative drugs in increasing

doses. In some cases patients may in consequence die sooner than they would

otherwise have done but this is not in our view a reason for withholding treat-

ment that would give relief, as long as the doctor acts in accordance with re-

sponsible medical practice with the objective of relieving pain or distress, and

with no intention to kill. . . . Some witnesses suggested that the double effect

of some therapeutic drugs when given in large doses was being used as a cloak

for what in effect amounted to widespread euthanasia, and suggested that this

implied medical hypocrisy. We reject that charge while acknowledging that the

doctor’s intention, and evaluation of the pain and distress suffered by the pa-

tient, are of crucial significance in judging double effect.93

One could easily substitute the right to refuse medical treatment in this analy-
sis and the result would be the same. Like painkillers, medical treatment can be
refused—and we have every reason to believe it usually is refused—for entirely
upright reasons betokening no intent to kill. It thus has a place in responsible
medical practice where death is always a risk and often an inevitable by-
product of therapies ranging from palliative care to surgery that are intended to
help relieve suffering. And this is a place morally different in kind from that oc-
cupied by practices always employed specifically to kill.

So far, we have posited the case in which neither the patient nor the
physician/assister intends to use the removal of care to kill. But what if the two
have different intentions? What if the patient refuses any further treatment with
a manifest intent to die (say, to get insurance proceeds now for his or her fam-
ily), and the doctor knows it: can the doctor still discontinue care in the face of
a suicidal request? This question takes us back to the individualistic, liberty-
maximizing approach of American aiding and abetting law and the double ef-
fect insight it embraces. To be liable for assisted suicide, the aider must share the
intent to kill with the principal; nothing less will suffice under typical assisted
suicide laws or the standard American rule of aiding and abetting. Thus, just as
the pharmacist who fills a prescription for a suicide is not liable, if the doctor
discontinues care without an intent to help kill, but simply, say, to fulfill a pro-
fessional duty to discontinue services when they are no longer wanted and per-
mit the patient/client to go his or her own way, the act is not one of assisted sui-
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cide, even though the doctor may know the patient intends to die. So long as the
doctor acts with the purpose of fulfilling his or her professional responsibility
and without an intent to kill, the requisite mental element for assisted suicide is
not satisfied.94

Having proceeded this far, I believe we are now in a position to offer at least a
tentative answer to the fairness or equal protection question by acknowledging
that a morally and legally sound, intent-based distinction can be drawn be-
tween, on the one hand, the right to refuse and, on the other hand, the proffered
right to assisted suicide and euthanasia: In cases of refusing care, death need not
be intended by the principal or assistant, while in cases of euthanasia, death
must be intended by the killer, and in cases of assisted suicide, one must inten-
tionally assist the principal in the objective of intentionally ending his or her
life.

4.6 S (A) C  D E

 A   A S D

While we have already considered several general criticisms of the
principle of double effect and the significance of the role of intention in the
law,95 some additional objections have also been leveled more specifically
against the application of the principle of double effect to the assisted suicide
question, and these, too, merit consideration.

The Intended Means/Side Effect Problem

Some commentators have argued that the principle of double effect
fails to take into account “multilayered or partial intentions” in cases of assisted
suicide and euthanasia. In an emblematic passage, Brendan Thompson has sug-
gested that,

[o]ftentimes, clinicians will not act with one exclusive intent in medicating a

terminally ill patient, but will rather hold a variety of intentions which may or

may not include offering the patient the possibility of death when suffering be-

comes overwhelming and no other acceptable means of escape are available.

Because the rule of double effect views clinical intentions as being simplistic

and one-dimensional, it fails to acknowledge the inescapable multiplicity of

intentions which are present in most double effect situations where one in-

tention may not rise above the rest to become the true purpose of a practi-

tioner’s actions.96



The point here seems to be that the intention to kill is not always the only or
even the dominant intention at work in cases of assisted suicide and euthanasia;
other intentions, most particularly the desire to end suffering, are also present.

No doubt this is true. But such an observation is not at all inconsistent
with the principle of double effect, which recognizes that one may not only in-
tend something as an end unto itself—the final object or purpose of one’s be-
havior—but may also intend something as a means to some further purpose or
end. For example, I may intend, as an end, to get some rest from work. As a
means of accomplishing that object, I may intend to take a holiday abroad. In
such a scenario, failing to achieve my intended means would be as much a frus-
tration of my designs and aims as failing to achieve my intended ends or final
goal. Both are intended, and any examination of my intentions must include
both my intended ends and my intended means. And so it is in the assisted sui-
cide and euthanasia contexts: Dr. Kevorkian may intend, as an end, to relieve
suffering, but he also indubitably intends to kill as his means of doing so. Thus,
in a case where the potassium chloride drip he fashioned failed to kill one of his
patients, Kevorkian ran off to find a canister of carbon monoxide to allow his
patient to finish the job of killing herself.97 State statutes recognize that inten-
tions equally include intended means and ends and make assisting a suicide un-
lawful so long as killing is any part of the aider’s intentions. The AMA’s ethical
analysis of assisted suicide recognizes this point as well, holding that the use of
palliative care (or, presumably, any other kind of medical treatment) is never ac-
ceptable when the physician intends death either as an end itself or as a means
to some further purpose, such as relieving suffering: intentional killing is out-
of-bounds “regardless what other purpose the physician may point to.”98 And
this, of course, is exactly what proponents of legalization wish to undo in cur-
rent legal and medical practice, making room for acts specifically intended to kill
the patient, at least insofar as such actions serve as a means to the further in-
tention of relieving suffering; indeed, this is the very definition of euthanasia.

John Griffiths, professor of sociology of law at the University of Gron-
ingen in the Netherlands, has charged that the difference between what we
might label intended means and unintended side effects “is a pure ipse dixit. . . .
[T]he way an act is described determines which are to be considered means and
which side effects.”99 And, to be sure, what qualifies as an intended means as op-
posed to an unintended side effect is not always free from doubt. Consider this
example. A party of explorers is trapped in a cave because a fat member of the
party is lodged in the only opening. If a member of the party explodes a charge
next to the fat man, should we say that he intended the fat man’s death as a
means, or that the death was a mere side effect of the desire to free the party?100

The problem also lends itself to more practical illustration. For example, what
if a woman with a serious heart condition becomes pregnant and both she and
the fetus will die unless the fetus is removed? If the fetus is removed, is the con-

70 C H A P T E R  F O U R



F A I R N E S S  A N D  E Q U A L  P R O T E C T I O N 71

sequential death of the fetus better described as an intended means, or as a mere
side effect of saving the pregnant woman?101

In both examples, whether we are inclined to label an action as an in-
tended means or as a side effect turns on whether we view the factual sequence
more in its granular detail or as a unitary whole. The more we break down the
sequence of events into discrete bits, the more the actor’s conduct appears in-
tentional. Thus, if we say that the cave explorer pulled dynamite sticks out of his
backpack, placed them near the fat man, struck a match, lit a fuse, and then ran
for cover, the fat man’s death takes on an intentional hue. To the extent we focus
on the conduct as a unitary whole aimed at escaping the cave, the fat man’s death
seems more of a side effect.

Some have argued that intended means versus side-effect problems
can be resolved with a counterfactual hypothetical, asking whether, if the ques-
tionable result at issue could have been avoided (e.g., the fat man could have
lived; the fetus need not have been destroyed), but all the other positive events
also occurred (e.g., the party of spelunkers and the pregnant woman lived),
would the actor still have chosen to act as he or she did?102 Because the death of
the fat man or fetus is not required to achieve the wished-for results, the rea-
soning goes, they are not intended means but only unintended side effects.

While the counterfactual hypothetical technique may often prove use-
ful in drawing out and isolating an agent’s intentions, it is an incomplete an-
swer. It does not, after all, focus directly on the actor’s actual intentions and state
of mind but replaces the inquiry with a hypothetical construct. And the con-
struct can go awry, for there is always the possibility that the party of spelunk-
ers did wish the fat man dead, or that the pregnant woman did wish to termi-
nate her pregnancy. Intentions are complex and fact- and individual-specific,
and they are not readily analyzable from the outside by what-if hypotheticals.

Ultimately, however, we do not need any artificial construct to know
our own intentions; they are knowable to us by self-examination. As to the in-
tentions of other persons, Griffiths argues that discerning intentions from side
effects is practically impossible or fruitless: While “God sees everything[,] . . .
for purposes of secular morality and legal control, making the responsibility of
an actor dependent on his motive is unacceptable. . . . It comes as no surprise
that the criminal law rejects the idea of liability based on . . . subjective inten-
tions.”103 But this seems confused on at least a couple levels. In the first place,
we are concerned here with the moral and legal consequences of intentions, not
motives, and Griffiths mistakenly conflates the two. In the second place, Amer-
ican criminal law deals every day in the question of intention, resting, as we have
seen, many and various kinds of legal duties and penalties on the presence or
absence of particular intentions. Griffiths’ dismissal of any reliance on subjec-
tive intent as somehow a confused religious enterprise simply ignores entire
chapters of secular law and their connection to individual free will and govern-



ment restraint.104 To be sure, determining whether other persons did or did not
intend particular results may require inference based on an examination of the
facts, but the absence of any systematic metatheory for distinguishing between
means and side effects cannot obscure the fact that what was and was not within
the scope of the actor’s intentions is precisely the sort of question of fact that
judges and juries are accustomed to and charged with sorting out every day in
our legal system.

Within the realm of assisted suicide and euthanasia, moreover, the
problem of determining whether death was an intended means or an unin-
tended side effect is not often an acute one. There is little ambiguity about the
fact that Dr. Kevorkian, say, intended to help kill his patients, or that physicians
in Oregon do as well, at least as a means of relieving suffering. Indeed, the very
change in the law that assisted suicide and euthanasia proponents wish to see is
the repeal of laws against acts intended to help kill. Kevorkian’s 1994 acquittal
on assisted suicide charges (he was found guilty of murder in a 1999 euthana-
sia case) further amplifies the point. The trial judge in that case correctly held
that assisted suicide is a “specific-intent” crime in the state of Michigan and so
instructed the jury that was charged to determine his guilt or innocence. Noth-
ing is at all unusual about juries or other judicial fact-finders being tasked with
the job of discerning a defendant’s intentions.

In Kevorkian’s case, however, the judge did adopt a novel interpreta-
tion of what proof is required to establish specific intent, one that seems plainly
incorrect. Instead of charging the jury that it had to find that Kevorkian shared
an intention to help kill his patient consistent with the traditional law of assisted
suicide, the court instructed the jury that it could find Kevorkian guilty only if
it found he “intended solely to cause” death. Thus, the jury was obligated to ac-
quit Kevorkian if it found that he intended to kill and had some other purpose
in mind, such as relieving suffering. In the Quill case, Chief Justice Rehnquist,
unfortunately, used a somewhat similar, if less demanding, formulation in de-
scribing assisted suicide when he stated that a doctor assisting a suicide “must,
necessarily and indubitably, intend primarily that the patient be made dead.”105

In essence, under the instruction given in Kevorkian’s 1994 trial, and arguably
under the definition suggested by Chief Justice Rehnquist, if the death of a pa-
tient is part of (or, in Chief Justice Rehnquist’s formulation, primarily the result
of) some larger goal of relieving suffering, it may be treated as an unintended
side effect rather than an intended means. This is simply an incorrect descrip-
tion of the law. Assisted suicide laws have never distinguished between intended
means and intended ends. And the Kevorkian court’s instruction would make it
impossible to obtain a conviction for assisted suicide so long as the assistant in-
tends to cause death only as a means to some other end—whatever that end may
be. The instruction, if correct, would mean that the Roman-style entertainer
who assists volunteers in taking their lives in order to amuse his audience would
go free, since he intends death merely as a means to some other (primary) end.
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It would also mean that Jim Jones, of Jonestown Massacre fame, would have to
be acquitted on the ground that he intended to kill his followers only as a means
of making a political point to “protest[] the conditions of an inhumane world.”106

Those who help kill off grandpa as a means to the end of cashing in on his life
insurance policy might have an equally good defense. None of this comports
with what we commonly understand to be assisted suicide or euthanasia, which,
by their definition, include acts where death is intended—whether as an end or
as a means.

Criticisms from Other Quarters

Recalling our discussion in chapter 2, Justice John Paul Stevens wrote
separately in Glucksberg, commenting there that he saw any distinction between
suicide and refusing life-saving care based on intent as purely “illusory.”107 Jus-
tice Stevens rested this conclusion on the observation that a physician discon-
tinuing care “could be doing so with an intent to harm or kill that patient; con-
versely, a doctor who prescribes lethal medication does not necessarily intend
the patient’s death—rather that doctor may seek simply to ease the patient’s suf-
fering and to comply with her wishes.”108 What can we say about this?

At bottom, Justice Stevens seems to depend on a flawed premise. As we
have seen, while an intention to kill—either as an end or as a means—is neces-
sarily present in the exercise of a right to assisted suicide or euthanasia, it 
simply is not necessarily present in the exercise of the right to refuse care. Jus-
tice Stevens’s hypothetical also seems to conflate very different things. Justice
Stevens supposes a doctor who prescribes potentially lethal painkillers to relieve
suffering or comply with a patient’s wishes. But, critically, Justice Stevens doesn’t
discuss the operative legal questions—the patient’s and physician’s state of
mind. If the doctor and patient intend only to relieve pain, that is no act of sui-
cide or assisted suicide. If, however, the patient intends to kill himself or herself
and the doctor intends to help in that process, that is assisted suicide.

Some, such as Dr. Quill, argue that any intent-based distinction between
assisted suicide and the right to refuse treatment is, as a practical matter, too

difficult to validate externally. . . . Clinicians familiar with the requirements of

the rule may learn to express their intentions in performing ambiguous acts

such as providing terminal sedation or withdrawing life support in terms of

foreseen but unintended consequences; at the same time, other clinicians may

reasonably interpret these acts as clear violations of the rule.109

John Griffiths, similarly, has submitted that focusing on intentions in the con-
text of assisted suicide and refusals of care “would undermine every possibility
of effective control by making those responsible for control dependent on in-
formation possess[ed] only by those whose behavior is to be controlled.”110



These objections, however, merely return us to the generic problem of
separating intended from unintended consequences that we discussed above. To
be sure, inquiries into the intentions of individual patients in individual cases
may be difficult and risk divergent results in similar cases. But these same ad-
ministrative concerns could be raised about virtually every case in which intent
is an issue, and they do little to suggest that an intent-based distinction lacks
moral force or is inappropriate for use in a legal setting. It also seems somewhat
surprising that Quill and Griffiths would complain about administrative hur-
dles associated with prosecuting assisted suicide: the strict mens rea require-
ment for that offense is expressly designed to prevent governmental overinter-
vention in private affairs—such as against the drugstore owner who simply sells
over-the-counter medications (if perhaps knowingly or negligently) to a client
exhibiting suicidal tendencies; or as against the doctor who recklessly prescribes
sleeping pills to a patient who is depressed and talking of killing himself or her-
self. The choice to impose a strict mens rea requirement in aiding and abetting
offenses was deliberately made to protect against what Judge Learned Hand
called the “drag-net” effect of secondary liability, restricting legal liability to
those who “in some sense promote their venture [themselves], make it [their]
own, have a stake in its outcome.” Indeed, Quill himself avoided prosecution for
assisted suicide precisely because the government was not certain it could meet
the strict mens rea standard of proof he criticizes.

Quill’s arguments about the difficulties associated with the adminis-
tration of intent-based laws also are themselves indeterminate—that is, they do
not inexorably lead to the conclusion that laws against assisted suicide should
be repealed. The costs of administering an intent-based law might be just as eas-
ily used to argue for lowering the mens rea requirement (say, to knowledge) and
expanding the reach of criminal liability as they might be used (as Quill wishes)
to argue for dropping laws against assisted suicide altogether.111 Such costs
might also be used to argue for adopting some other bright line legal rule that
generally approximates the intent-based distinction but is more easily admin-
isterable. This, in turn, may simply take us back to the act/omission or causa-
tion distinctions, both of which (also) are routinely administered by U.S. courts,
and both of which, while conceptually imperfect, share the insight that the right
to refuse generally need not be (and ordinarily is not) practiced in a way that is
morally the equivalent of assisting suicide or euthanasia.

As to the administerability of an intent-based distinction, moreover,
Griffiths concedes that his own research has found that, far from being imprac-
tical, focusing on intent to distinguish between assisted suicide and refusals of
care actually fits with the subjective experience of many doctors,112 and he ac-
knowledges that any alternative legal regime that “treats things [that doctors]
consider profoundly different as one undifferentiated whole [i.e., conflating in-
tended and foreseen deaths] will presumably not be capable of commanding
their support.”113
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4.7 C

We have seen that the act/omission distinction and the natural/un-
natural (causation) distinction may not succeed in differentiating completely
between the right to refuse treatment and the proposed right to receive assis-
tance in suicide. We have also seen, however, that a morally significant distinc-
tion does exist, insofar as one practice (the right to refuse) need not involve an
intent to kill on the part of the patient or the patient’s assistant, while the other
(assisted suicide) always involves an intent to kill on the part of the principal,
and an intent to help kill on the part of the assistant. We have seen that this dis-
tinction not only is consistent with, but also has long been embedded in, the
common law and medical ethics. At the same time, we have discussed potential
problems with this distinction, including the fact that the right to refuse can be
used by individuals to effectuate acts of intentional self-destruction. For pur-
poses of doctrinal equal protection review, however, only a “rational” distinc-
tion is necessary to sustain state laws against assisted suicide and euthanasia; the
fact that the right to refuse, like the provision of palliative care and all sorts of
other risky medical treatments, can be exercised without any intention to kill
seems to qualify.

While I have suggested that the right to refuse might be rationally dis-
tinguished from assisted suicide and euthanasia, it is important to note that I
have not tried to do more than that. That is, I have answered the limited proce-
dural fairness question, but not the underlying substantive question whether as-
sisted suicide and euthanasia (or the right to refuse, when an intent to kill is
present) are practices that should be encouraged or discouraged. Those ques-
tions we take up in forthcoming chapters.



5
Casey and Cruzan: Do They Intimate

a Right to Assisted Suicide and Euthanasia?

IF HISTORY and principles of fairness do not necessarily command
a right to receive assistance in suicide or a right to euthanasia, some would in-
vite us to look to principles of moral autonomy and the legal doctrine that has
grown up around those principles. Judges Rothstein and Reinhardt found per-
suasive the argument that all persons have an inherent (substantive due process)
right to choose their own destinies. Justices Stevens and Souter appeared sym-
pathetic to this line of argument, and Justice O’Connor seemed to decline to
voice any views with respect at least to terminally ill persons. Such voices (and
votes) suggest that autonomy-based arguments will be heard again when an as-
applied legal challenge to a state law banning assisted suicide makes its way to
the U.S. Supreme Court. Neither are autonomy arguments exclusively judicial
in nature. Many legislative advocates of assisted suicide and euthanasia argue
that proper respect for individual choice compels legalization.

In this chapter, I address the legal question whether Casey and Cruzan
specifically, and substantive due process doctrine more generally, are hardy
enough to sustain a constitutionally protected autonomy interest that could, in
turn, sustain a right to assistance in suicide and euthanasia. In chapter 6, I con-
sider whether principles of personal autonomy, as developed by contemporary
moral theorists independent of legal doctrine, provide a persuasive analytical
basis for legalization.

5.1 T “R J” T  I C

In Glucksberg, Chief Justice Rehnquist gave short shrift to arguments
based on Casey and Cruzan, summarily dismissing the notion that they might
sustain a constitutional right to receive assistance in committing suicide.1 While
his analysis proved sufficiently persuasive for the three other members of the
Court who adopted it as their opinion, it was apparently insufficient for the re-
maining (majority of) justices. Given that an as-applied challenge seems virtu-
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ally certain to return to the Supreme Court, the reach of Casey and Cruzan will
remain a focal point of discussion.

But how are the courts to determine what substantive rights due process
shelters from legislative or executive encroachment? While the history test has
proven to be perhaps the most persistently popular tool with the Supreme Court,
much academic literature over at least the past half-century has pressed the al-
ternative and more expansive view that the Court should serve, in Henry Hart’s
words, as a “voice of reason, charged with the creative function of discerning
afresh and of articulating and developing impersonal and durable principles.”2

In Ronald Dworkin’s view, the Court’s role is to define our “constitutional moral-
ity,” which in turn requires the Court to elucidate “the political morality presup-
posed by the law and institutions of the community.”3 Charles Curtis similarly
sought to convince members of the Supreme Court that it should “articulate a
creed for the era,” by becoming the nation’s “philosopher.”4

This vision of substantive due process adjudication is the vision that
at least some of the justices and judges in the assisted suicide cases had in mind.
Justice Souter wrote of due process adjudication as an exercise incapable “of any
general formula,” and dependent instead on “the usual canons of critical dis-
course.”5 Judge Reinhardt rested heavily on Casey’s description of substantive
due process adjudication as an exercise in applying “reasoned judgment.” And,
of course, the Casey plurality itself spoke of due process as protecting “the most
intimate and personal choices a person may make in a lifetime.”6

That said, the “reasoned judgment” test, like the history test, is not
without its critics or difficulties. If the task of recognizing new rights is one of
engaging in moral reasoning and critical discourse about what broad moral im-
peratives such as autonomy entail, one might ask: Are judges any more compe-
tent at the task (or deserving of any more deference) than legislators? How does
substantive due process doctrine differ from outright judicial choice, or what is
sometimes derisively labeled “legislating from the bench”? How many moral
philosophers actually agree, after all, about what metaphysical imperatives such
as “autonomy” entail?7 One might even ask whether it is bold enough to hold
that the procedurally oriented language of the due process guarantee contains
the enumerated substantive rights of the Bill of Rights; does going any further—
holding that the clause is also the repository of other substantive rights not ex-
pressly enumerated in the text of the Constitution or its amendments, and thus
entirely dependent for their legitimacy solely on the “reasoned judgment”of five
judges—stretch the clause beyond recognition?

Such questions are both old and new. As initially drafted, the Bill of
Rights prevented the federal government from infringing certain familiar sub-
stantive rights—the right to free speech, the right to be free from unreasonable
searches and seizures, the right to free association in religious matters, and the
like—but the document did not prevent infringement of these rights by state
governments. In a battle waged intermittently over the first half of the twenti-



eth century, the Supreme Court concluded that most of the substantive rights
afforded as against the federal government in the Bill of Rights are of such fun-
damental importance that they practically inhere in the notion of “due process.”
And since the Fourteenth Amendment’s due process clause protects the people
as against state governments, this meant that the states, too, were bound to re-
spect at least most of the rights enumerated in Bill of Rights, as rights said to be
“incorporated” into the reach of the Fourteenth Amendment.

In his early years on the Supreme Court, Justice Hugo Black led a bat-
tle to expand due process to “incorporate” the full substance of the Bill of Rights
into the Fourteenth Amendment’s restrictions on the states. In Justice Black’s
later years, however, the Court moved past the Bill of Rights incorporation de-
bate and began to declare new, nontextual, substantive due process rights en-
forceable against the states. When it did so, the Court left behind Justice Black,
who continued to argue that incorporation should be both the floor and the
ceiling of substantive due process doctrine.8

Justice Black’s incorporation-but-no-more position toward substan-
tive due process never managed to attract a majority of the Court. Instead, the
Court gravitated variously toward the muscular notion that reasoned judgment
is a reliable guide in the creation of nontextual rights and the somewhat more
modest (yet majoritarian) notion that history can provide an objective way to
decide whether to recognize such rights. Interestingly, however, Justice Black’s
position has found two converts in recent years.

In his first several years as a member of the Supreme Court, Justice
Scalia conceded the constitutional legitimacy of nontextual substantive due
process rights, seeking only to limit the creation of any new rights to those
deeply ingrained in the nation’s history—as he did in the Michael H. case we ex-
amined in chapter 3.9 Even in the midst of the contentious abortion debate in
Casey, Justice Scalia did not suggest that the Court should abandon the history
test and the recognition of nontextual substantive due process rights, dissent-
ing solely because, in his view, the right to abortion lacked sufficient basis in the
historical record.10 It appears, however, that the experience of Casey may have
induced Justice Scalia to reconsider his views. Rumors persist of considerable
acrimony among Court members during deliberations in Casey, arising perhaps
in part because Justice Kennedy reportedly switched his vote after the Court’s con-
ference on the case, thereby altering the outcome of the case.11 In any event, just a
year after Casey’s reaffirmation of the abortion right, Justice Scalia announced that,
while he would continue “to accept the proposition that [due process], despite its
textual limitation to procedure, incorporates certain guarantees specified in the
Bill of Rights,” he would no longer “accept the proposition that [due process]
is the secret repository of all sorts of other unenumerated, substantive rights.”12

Since he joined the Court, Justice Thomas has concurred in Justice Scalia’s state-
ments rejecting all nonincorporation substantive due process doctrine.13

These justices have argued, among other things, that the precedential
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basis for the “reasoned judgment” test itself may have been overstated in certain
cases. By way of example, Palko v. Connecticut is “much-quoted”14 as a leading
case espousing a reasoned judgment approach to due process, speaking of the
constitutional inquiry as one into whether the asserted right is “implicit in the
concept of ordered liberty.”15 Yet, Justices Scalia and Thomas might argue,
the Court did not actually recognize the proposed right in that case. In Roe v.
Wade, the Court did of course endorse a new right in the face of substantial con-
trary history,16 but those following Justices Scalia and Thomas might note that
even there the Court held that  an array of doctrines and theories supported its
result, with substantive due process only thrown into the mix as just one more
element—one, moreover, that received relatively brief attention in the text of
the Roe opinion.17 Like Palko and Roe, Loving v. Virginia, where the Court
struck down state laws prohibiting interracial marriage, is often cited as a lead-
ing authority for the “reasoned judgment” approach. Indeed, the Ninth Circuit
en banc majority in Compassion in Dying insisted that

[w]ere history our sole guide, the Virginia anti-miscegenation statute that the

Court unanimously overturned in Loving . . . as violative of substantive due

process and the Equal Protection Clause, would still be in force because such

anti-miscegenation laws were commonplace both when the United States was

founded and when the Fourteenth Amendment was adopted.18

But Justice Scalia or Thomas might respond that the Ninth Circuit partially calls
into question its own thesis. The Court in Loving analyzed the antimiscegena-
tion law at issue not just—or even primarily—under a due process lens. Instead,
the Loving court rested its decision almost entirely on a traditional equal pro-
tection analysis; its appeal to due process came appended only to the very tail of
the opinion.19

5.2 C-B A

Even Justices Scalia and Thomas cannot dispute, however, that the
Court rendered a strong, explicit defense of a purely reason-based approach to
substantive due process in Casey’s reaffirmation of the right to abortion. Aware
of twenty years’ worth of criticism leveled at Roe v. Wade, the plurality in Casey
expressly sought to provide a firmer basis for the abortion right and to shore up
the reasoning behind Roe’s result. In doing so, the Casey plurality purposefully
eschewed any effort to examine the history of abortion regulation, stressing in-
stead the importance of “reasoned judgment” in assessing whether to continue
recognizing the constitutional right to abortion. Applying such judgment in
section 2 of its opinion, the plurality examined past Court decisions protecting
the right to use contraception, marry interracially, and exercise control in the
childrearing process and, in doing so, came to identify an overriding moral/



philosophical principle running throughout these decisions:“At the heart of lib-
erty is the right to define one’s own concept of existence, of meaning, of the uni-
verse, and of the mystery of human life. Beliefs about these matters could not
define the attributes of personhood were they formed under the compulsion of
the State.”20

From this principle the Court concluded that an abortion right neces-
sarily followed. While forcing a woman to carry an unwanted pregnancy may
“ennoble[] her in the eyes of others,” her “suffering is too intimate and personal
for the State to insist, without more, upon its own vision of a woman’s role, how-
ever dominant that vision has been in the course of our history and our culture.
The destiny of the woman must be shaped to a large extent on her own con-
ception of her spiritual imperatives and her place in society.”21 It is precisely on
the basis of this passage that the Ninth Circuit en banc panel and Justice Stevens
concluded that Casey provides an “almost prescriptive” mandate requiring
recognition of a fundamental liberty interest in the receipt of assistance in com-
mitting suicide, regardless what history might say otherwise.22 Assisted suicide,
like abortion, is central to one’s “concept of existence, of meaning, of the uni-
verse, and of the mystery of human life.”

It remains, however, unclear whether Casey’s “mystery of life” passage
is properly understood as a persuasive but nonbinding dictum or an exception-
less holding. First, the Casey plurality opinion actually cited two reasons for
reaffirming the abortion right recognized in Roe. In section 2 of its opinion, the
plurality argued that abortion is fundamental to principles of individual au-
tonomy, as Justice Stevens and others stress in the assisted suicide debate. But,
in section 3, the plurality argued that the doctrine of stare decisis, or respect for
long-settled law, required continued adherence to Roe’s basic teachings.23 Casey’s
reliance on stare decisis was the narrower of the two grounds for decision offered
by the plurality, and it was, standing alone, sufficient to decide the controversy
before the Court. Usually though not always, only the narrowest rationale is said
to control future courts, and one can thus make a colorable argument that the
single-paragraph autonomy discussion upon which the Ninth Circuit and Jus-
tice Stevens so heavily relied in the assisted suicide cases is not only the view of
a three-judge plurality, but arguably inessential to that plurality’s decision.

At this point, one might recall Loving, where the Court also employed
two rationales in sustaining the creation of a new nontextual right, one of which
was a “reasoned judgment” substantive due process analysis, and the other of
which was a traditional equal protection holding. While some initially held out
hope after Loving that the decision would act to liberate all future due process
adjudication from dependence on history and custom, a majority of the Su-
preme Court has never read the decision so broadly; instead, the Court contin-
ued consistently to endorse Loving’s result but quickly reverting to the history
test in subsequent substantive due process cases. Similarly, it may well be the
case that, in time, Casey may come to be dominantly read as a stare decisis deci-
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sion—a ruling, in essence, that we must respect the abortion right out of tradi-
tional deference to settled law—rather than creating any new, open-ended right
to “define one’s concept of existence.” On the other side of the coin, in its 2003
decision overturning Bowers and recognizing a constitutional right to private
consensual homosexual sodomy, the Supreme Court expressly built on the “rea-
soned judgment” foundation set down by Casey, noting that,“[p]ersons in a ho-
mosexual relationship may seek autonomy for these purposes [i.e., in Casey’s
language, to ‘define one’s own concept of existence, of meaning, of the universe,
and of the mystery of human life’], just as heterosexual persons do. The deci-
sion in Bowers would deny them this right.”24 How far Casey’s “reasoned judg-
ment” analysis might be extended thus very much remains to be seen.

Supporting the competing view that Casey is best read essentially as a
stare decisis decision is the fact that the plurality decision did not mention, let
alone register any dissatisfaction with, the Court’s substantial body of cases ad-
vancing and applying the history test. Snyder v. Massachusetts and Moore v. City
of East Cleveland are nowhere cited in section 2 of the Casey plurality opinion
and thus can hardly be said to be supplanted or overruled. Nor did Lawrence,
applying Casey in the arena of homosexual sodomy, express any disagreement
with earlier history test cases or with Glucksberg, itself a very recent application
of the history test.

To be sure, the Casey plurality did denounce one application of the his-
tory test in section 2—footnote 6 of Michael H.,25 which, the Casey plurality
stated, would have required the Court to ask whether the asserted liberty inter-
est before it was “at the most specific level . . . protected against governmental
interference when the Fourteenth Amendment was ratified.”26 But even this
does not purport to reject the history test generally. As we saw in chapter 3,
Michael H.’s version of the history test, requiring focus on the “most specific
level” of tradition available, is but one way of applying the history test; two
members of Casey’s plurality themselves supplied an alternative method for ap-
plying the history test in Michael H.27 Moreover, the Casey plurality arguably
criticized a straw man of its own creation, not the version of the history test 
actually advanced in Michael H. Michael H. did not seek to limit fundamental
liberty interests only to those practices, defined at the most specific level, that
were protected when the Fourteenth Amendment was ratified; rather, Michael
H. merely suggested that courts may not disregard a specific, relevant tradition
protecting, or denying protection to, the asserted right—a very different thing
indeed.28

The Ninth Circuit and Justice Stevens’s broader reading of Casey, fo-
cusing exclusively on its autonomy discussion without regard to its core stare
decisis holding, is also open to question on the ground that may prove too much.
If the Constitution protects as fundamental liberty interests any “intimate” or
“personal”decisions, the Court arguably would have to support future autonomy-
based constitutional challenges to laws banning any private consensual act of



significance to the participants in defining their “own concept of existence.” As
Judge O’Scannlain queried in dissent in the Ninth Circuit’s proceedings, “If
physician-assisted suicide is a protected ‘intimate and personal choice,’ why
aren’t polygamy, consensual duels, prostitution, and, indeed, the use of illicit
drugs?”29 That is a very provocative question indeed. Such a broad reading of
Casey would be not only inconsistent with the stare decisis thrust of the opin-
ion, but also inconsistent with Justice O’Connor’s deciding concurring opinion
in Casey in which she stressed her belief that abortion is “unique” in American
due process jurisprudence.30

Finally, even if Casey is best read as recognizing a substantive due
process right to participate in all activities that a court might deem central to
personal autonomy and self-definition, there is, the Supreme Court has ruled,
only one person’s autonomy interest at risk in the abortion context: the woman’s.
Under Roe’s express holding, a fetus does not qualify as a person.31 By contrast,
there are strong autonomy interests belonging to persons on both sides of the
assisted suicide and euthanasia issue—the interest of those persons who wish
to control the timing of their deaths and the interest of those vulnerable indi-
viduals whose lives may be taken without their consent due to mistake, abuse,
or pressure in a regime where assisted suicide and euthanasia are legal.32 In Roe,
the Court explained that, had it found the fetus to be a “person” for purposes of
the Fourteenth Amendment, it could not have created a right to abortion be-
cause no constitutional basis exists for preferring the mother’s liberty interests
over the child’s life.33 That reasoning suggests that even a court reading Casey
to embrace a broadly defined constitutional autonomy interest would have diffi-
culty deciding whether to prefer the autonomy interest of those who seek to die
over the autonomy interest of those who fear inadvertent or wrongful death at
the hands of an assisted suicide regime.

5.3 C-B A

In arguing that Cruzan implies a right to assisted suicide, the Ninth
Circuit en banc court characterized Cruzan as “recognizing a liberty interest that
includes the refusal of artificial provision of life-sustaining food and water, nec-
essarily recognizes a liberty interest in hastening one’s own death.”34 From that
premise, the Ninth Circuit concluded that, if an individual has a right, or pro-
tected liberty interest, to hasten one’s own death, he or she must have a right to
assistance in doing so.35

The Ninth Circuit’s interpretation of Cruzan is arguably less an appli-
cation of the case than a substantial extension of it. Nancy Cruzan suffered se-
vere injuries in an automobile accident and was left in an apparently permanent
comatose state. Cruzan’s care was being provided at state expense, but her par-
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ents sought to have tubes carrying food and water into their daughter removed.
A Missouri state trial court authorized the termination, finding that a person in
Cruzan’s condition has a fundamental constitutional right to refuse care, but the
Missouri State Supreme Court reversed. While recognizing a right to refuse
treatment embodied in the common law doctrine of battery and informed con-
sent, the State Supreme Court rejected the argument that Cruzan’s parents were
entitled to assume those rights in the event of her incompetency without a writ-
ten living will or competent evidence of her wishes.

The majority of the United States Supreme Court began its own analy-
sis of the case by examining the common law and observing that it has tradi-
tionally supplied a right to be free from physical intrusion without consent:

At common law, even the touching of one person by another without consent

and without legal justification was a battery. Before the turn of the century, this

Court observed that no right is held more sacred, or is more carefully guarded,

by the common law, than the right of every individual to the possession and

control of his own person. . . . This notion of bodily integrity has been em-

bodied in the requirement that informed consent is generally required for

medical purposes. . . . The informed consent doctrine has become firmly en-

trenched in American tort law.36

The Court next noted that a “logical corollary” has arisen to the com-
mon law doctrine of informed consent in the form of a “right not to consent,
that is, to refuse treatment.”37 Recognizing that the “logic of the[se] cases . . .
would embrace” a liberty interest of constitutional dimension, the Court none-
theless stopped short of recognizing a constitutionally based right to refuse life-
sustaining care because “the dramatic consequences involved in refusal of such
treatment [i.e., death] would inform the inquiry as to whether the deprivation
of that interest is constitutionally permissible.”38 And, indeed, as we saw in
chapter 3, the right to be free from unwanted intrusions, while well-entrenched,
is not absolute; at common law and under a proliferation of state statutes, for
example, persons have long been privileged to interfere with suicide attempts,
committing what, in other circumstances, would be deemed to be a battery.

Instead, proceeding cautiously, the Court opted, “for purposes of this
case,” to “assume that the United States Constitution would grant a competent
person a constitutionally protected right to refuse lifesaving hydration and nu-
trition.”39 Assuming such a right, the Court proceeded to hold that Missouri
had legitimate reasons for requiring clear evidence of Cruzan’s wishes before al-
lowing her care to be discontinued.40

The Supreme Court simply did not discuss or endorse any generic con-
stitutional interest in hastening death, as the Ninth Circuit seemed to suppose.
Instead, it merely assumed that the Constitution protects a right to refuse life-
sustaining care, and it did so on the basis that the administration of unwanted



medical treatment is a form of battery—i.e., an unlicensed touching that of-
fends historical common law principles. Assisted suicide and euthanasia, mean-
while, are not encompassed within the common law concern for unlicensed
touchings: neither an unwanted touching (i.e., the administration of medicine)
nor a lack of consent is involved in cases of assisted suicide and euthanasia. The
common law’s interest in protecting bodily integrity from unwanted physical
invasions—the interest the Court in Cruzan sought to protect—simply is not
at issue in cases covered by the proffered right to consensual assisted suicide or
euthanasia. Further, as we examined in detail in chapter 4, the refusal of care
simply is not logically equivalent to a right to hasten death; to equate the two is
to conflate two very different things both morally and legally: refusing life-
sustaining care does not necessarily implicate an intent to kill or help kill, while
seeking out or participating in assisted suicide and euthanasia always does. Fi-
nally, the Supreme Court in Cruzan took great pains to make clear that its due
process analysis was based on a historical analysis of the development of the
common law; the Court was willing to consider embedding recognized com-
mon law principles in the Constitution, but nothing in its opinion suggested
that it was willing to recognize rights (such as those to assisted suicide and eu-
thanasia) that lack such antecedents.

5.4 C

Leading legal theorists over the last half-century have suggested that
members of the Supreme Court should employ “reasoned judgment” in sub-
stantive due process disputes, resolving cases, as Justice Souter put it, by em-
ploying “the usual canons of critical discourse” and doctrinal decision making.
Others respond that such a methodology offers less certainty and guidance than
the competing history test, and its application by the plurality in Casey may be
partially responsible for leading at least two justices to reconsider Justice Black’s
view that the substantive component of the due process clause should be inter-
preted to incorporate against the states the textual rights found in the Bill of
Rights, and no more. But the vitality of the “reasoned judgment” approach to
substantive due process inquiries cannot be dismissed, and we considered ar-
guments for assisted suicide and euthanasia based on Roe, Palko, and Loving, as
well as Casey and Cruzan. We found ample language in Casey to support an as-
sisted suicide right, but we also found that the same language might be em-
ployed to support a right to participate in an array of currently unlawful activ-
ities. Given Casey’s alternative and sufficient stare decisis holding, and Justice
O’Connor’s observation about the unique status of American abortion juris-
prudence, we considered whether the decision’s broader language about the na-
ture and extent of personal autonomy rights might be considered persuasive but
nonbinding authority and noted that, in any event and quite unlike the abor-
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tion debate, an appeal to autonomy does not easily resolve the question before
us because important autonomy interests lie on both sides of the assisted sui-
cide debate. We then considered an argument for assisted suicide based on
Cruzan and found that the case did not endorse a generic autonomy-based right
to hasten death, but instead simply, and much more narrowly, endorsed refusals
of care based on traditional common law concepts of battery.



6
Autonomy Theory’s Implications

for the Debate over Assisted Suicide

and Euthanasia

BECAUSE THE question whether the Constitution protects an 
interest in self-definition and autonomy constrained only by the limits of
“reasoned judgment” remains (despite the arguments of some dissenters) very
much in play, we must necessarily ask the next question: What exactly would re-
spect for such an autonomy interest mean for the debate over assisted suicide
and euthanasia? If broad personal autonomy interests are protected by sub-
stantive due process doctrine, what kind of right to assistance in suicide or eu-
thanasia follows? Though in a somewhat different posture—one unconstrained
by constitutional doctrine—legislators also have to consider moral-political ar-
guments for legalization based on conceptions of patient autonomy and choice.
Indeed, many moral philosophers have suggested that concepts of autonomy
and self-determination provide the strongest argument for legalization.1 In this
chapter, I seek to evaluate the strength of such claims. I begin by briefly outlin-
ing the contours of three of the most prominent theories of personal autonomy
in contemporary moral-political theory; then I consider their potential appli-
cation to the assisted suicide and euthanasia debate.2

6.1 T A D

Joseph Raz has identified three fundamental preconditions for the ex-
ercise of personal autonomy with which few can disagree. First, Raz notes that,
to exercise autonomy, an individual must be capable of understanding his or her
options and choosing between them. If a person is to be the true author of his
or her own life, then he or she “must have the mental abilities to form intentions
of a sufficiently complex kind, and plan their execution. These include mini-
mum rationality, the ability to comprehend the means required to realize his
goals, the mental faculties to plan actions, etc.”3
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Second, Raz argues that one must have a sufficient number of options
to choose among for choice to be meaningful, and he illustrates two aspects of
this point. A woman left on a desert island with a carnivorous animal that con-
stantly hunts her may be capable of making autonomous choices, but she has
no time to do so. Her thoughts are concerned only with survival. Conversely, a
man fallen into a pit with enough food and water to survive for the rest of his
natural life may have the means necessary for survival, but his available choices
are so limited that they leave little room for autonomy.4 Neither of these indi-
viduals has a sufficient number of options and tools for creating an autonomous
life in which they might become, in a true sense, the primary author in writing
the story of their own lives.

The third precondition Raz posits is that, for a decision to be au-
tonomous, it must be free from coercion or manipulation.5 For an individual’s
choice to be one’s own, it cannot be dictated by another. But this assertion of
moral theory, like the question of what constitutes a “sufficient” number of op-
tions to choose among, quickly begs another: how much room and how many
choices must the individual have free of state interference in order to live an au-
tonomous life? When and to what degree must the state forswear coercion or
manipulation in order to assure adequate respect and room for individual au-
tonomy and choice?

Such questions take us from the realm of moral theory into the realm
of political theory and are themselves the focus of substantial debate and dis-
agreement. One possible answer to them is to hold that the state must remain
neutral between competing conceptions of the good life (the neutrality princi-
ple). Another possible tack is to maintain the state need not remain neutral but
may legislate coercively only when harm to others is threatened (the harm prin-
ciple). Yet another view might be to challenge the necessity of either the neu-
trality or harm principle to the full and appropriate flourishing of personal au-
tonomy (perfectionism).

6.2 T N Vi  A

Neutralists argue that respect for personal autonomy requires govern-
ment to forswear any interest in promoting particular moral objectives or ends;
the state must leave individuals to choose their own values. The state has no role
to play in making men and women moral, no role in “perfecting” persons; to the
contrary, the state should aspire to an antiperfectionist ideal.

One of the most familiar briefs for state neutrality is John Rawls’s de-
fense of equal liberty in A Theory of Justice. Rawls hypothesizes an original po-
sition, a moral vacuum where individuals have not yet established any religious
or moral identity or commitments.6 Rawls argues that, in such an original po-
sition, rationally self-interested persons would demand the freedom to define



and pursue their own views of what constitutes a good life without state inter-
ference. Ignorant of, say, what religion he or she would hold in society, a ratio-
nal person would not permit the state authority to prefer one religion over an-
other. People in the original position

cannot take chances with their liberty by permitting the dominant religious or

moral doctrine to persecute or to suppress others if it wishes. Even granting

(what may be questioned) that it is more probable than not that one will turn

out to belong to the majority (if a majority exists), to gamble in this way would

show that one did not take one’s religious or moral convictions seriously, or

highly value the liberty to examine one’s beliefs.7

Accordingly, the state is left free to pursue only those policies and norms that
evince equal respect for all competing conceptions of the good.

An array of contemporary theorists have sought to supplement and
strengthen Rawls’s thesis in various and often competing ways,8 but all agree
that state neutrality is an essential ingredient to personal autonomy. Emblem-
atically, David Richards argues that state neutrality alone can ensure “respect
[for] the moral sovereignty of the people themselves, the ideal of the sovereign
ethical dignity of the person against which the legitimacy of the contractarian
state must be judged.”9 Should the state pursue nonneutral ends, it would “de-
grade [individuals’] just equal liberty to define their ultimate philosophical and
moral aims.”10 Ronald Dworkin succinctly puts the point this way: government
must “impose no sacrifice or constraint on any citizen in virtue of an argument
that the citizen could not accept without abandoning this sense of his equal
worth,” nor should it “enforce private morality.”11

Although antiperfectionists like Rawls, Richards, and Dworkin view
state neutrality as the critical bulwark of individual autonomy, their premise
is hardly without its critics. Raz, for example, readily accepts the notion that
for individual autonomy to mean anything, the individual must have a “large
number of greatly differing pursuits among which [he or she is] free to
choose.”12 Autonomous individuals cannot be left with too few options like
the hypothetical Man in the Pit, or with too little time to make meaningful
life-defining choices like the Hounded Woman. But to say that a wide range
of choices is a precondition to autonomy does not, to Raz, mean that all con-
ceivable options must be available to the individual. A nonneutral or perfec-
tionist state might rule out certain ways of life as bad, but, Raz argues, there
is no reason to suppose it would leave individuals with insufficient options
to lead a fully autonomous life. To the contrary, because there are so many
ways of life that exemplify different virtues, even in a perfectionist state we
cannot help but believe that ample choices will remain for autonomy to
flourish.13

Raz goes even a step further. Not only can a perfectionist state foreclose
evil options without seriously infringing on individuals’ opportunities for self-
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creation, Raz argues it should do so. It should because autonomy is valuable only
when exercised in pursuit of a morally upright way of life. A person may be au-
tonomous even when choosing bad ways of life, but Raz argues that

autonomously choosing the bad makes one’s life worse than a comparable

non-autonomous life is. Since our concern for autonomy is a concern to en-

able people to have a good life it furnishes us with reason to secure that au-

tonomy which could be valuable. Providing, preserving or protecting bad op-

tions does not enable one to enjoy valuable autonomy.14

As for the Rawlsian claim that rationally self-interested individuals
would never choose a state that could rule out some competing conceptions
of the good, Raz simply disagrees. Individuals in the original position might
well permit a perfectionist state to act nonneutrally and rule out bad choices
and lifestyles, provided that the state does so in accord with a methodology
all can see and accept as fair. Rather than demanding a neutralist state, Raz
thinks that rationally self-interested persons might just as easily reach “an
agreement to establish a constitutional framework most likely to lead to the
pursuit of well-founded ideals, given the information available at any given
time.”15

6.3 T H P’ C V

Just as the neutrality principle divides some moral theorists over au-
tonomy’s meaning and prerequisites, a parallel debate over whether the state
must respect the harm principle divides others. As classically expressed by John
Stuart Mill, the harm principle holds that each person must be afforded the
right to exercise self-control “[o]ver himself, over his own body and mind,” and
that the “only purpose for which power can rightfully be exercised over any
member of a civilized community, against his will, is to prevent harm to oth-
ers.”16 The harm principle thus differs from the neutrality principle in one sig-
nificant respect. Where neutrality bars government from promoting any par-
ticular version of morality, the harm principle is concerned with the means used
to enforce morality. One may accept that government has a role to play in (non-
neutrally) encouraging good choices and discouraging evil ones but also take
the view that it may use coercive means (e.g., criminal sanctions) only to pre-
vent those choices that result in harm to others. Thus, to take an example, as-
sume for the moment that bigamy is perhaps immoral but imposes no harms
on others. A nonneutral harm principle adherent would, in such a case, allow
the state to teach against bigamy and attempt to discourage it by, for example,
refusing to recognize bigamous marriages. At the same time, the nonneutral
harm principle adherent would also forbid the state from making bigamy a
crime.



Introducing the concept of the harm principle, however, naturally begs
the question: what constitutes harm? Must there be some physical invasion or
interference before the state can intercede? Most adherents to the harm princi-
ple recognize the possibility of nonphysical harm but also seek to rule out 
definitions of harm that expand it so far as to permit the state to criminalize
conduct that causes only psychic injury.17 Yet, efforts at walking this fine line—
seeking something broader than the merely physical but narrower than the
purely psychic—usually devolve quickly into the abstract and opaque, as Raz’s
own (valiant) effort illustrates: “[O]ne harms another when one’s action makes
the other person worse off than he was, or is entitled to be, in a way which af-
fects his future well-being.”18

Many neutralists, including Rawls, Dworkin, and Richards, also adhere
to some form of the harm principle.19 But Raz amply illustrates that one can re-
ject neutralism and yet endorse the harm principle. While Raz rejects neutral-
ity as unnecessary to ensure personal autonomy, he argues that to disregard the
harm principle would violate autonomy in two ways:

First, it [would] violate[] the condition of independence and express[] a rela-

tion of domination and an attitude of disrespect for the coerced individual.

Second, coercion by criminal penalties [would be] a global and indiscriminate

invasion of autonomy. Imprisoning a person prevents him from almost all au-

tonomous pursuits [recall the Man in the Pit]. Other forms of coercion may

be less severe, but, they all invade autonomy, and they all, at least in this world,

do it in a fairly indiscriminate way. That is, there is no practical way of ensur-

ing that the coercion will restrict the victims’ choice of repugnant options but

will not interfere with their other choices.20

On this account, the harm principle allows individuals all the freedom they want
to pursue their own views of the good life—up to the point where an unwilling
person could be harmed. As the familiar saw goes, freedom ends where the next
person’s nose begins. While the state may teach and promote good behavior, al-
lowing the state to punish bad conduct that results in no harm to others would,
if Raz is right, unduly constrain individual choice and opportunities for self-
creation. Worse still on this account, coercive state power is an indiscriminate
and unwieldy tool; using it to preclude bad but purely self-regarding choices
may incidentally foreclose other, good choices. Thus, for example, when legis-
latures or courts step in trying to ban pornography, someone almost always
raises the question whether the lines they draw also (perhaps inadvertently and
despite good intentions) infringe upon legitimate artistic expression.21

6.4 P  A

The harm principle itself is argued by some as inessential, superfluous
to a society of flourishing autonomous individuals. Lord Patrick Devlin classi-
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cally argued that the state should be allowed to pursue any moral ends it wishes
in the name of social cohesion, regardless of whether the morality pursued is
true. Though coming from a radically different point of view, Robert George
has also taken the position that anyone who rejects state neutrality (e.g., Raz)
must also, as a matter of logic, reject the harm principle, and that doing so hardly
infringes at all on human liberty; ample room remains, George submits, for
meaningful individual choice and autonomy without the state adhering to ei-
ther principle.

Like Raz, George argues that there are many and varied ways of living
a morally upright life, and that individuals should be free to choose from these
without state interference.22 But autonomy is only an instrumental value,
George contends, not an absolute one as Raz seems to suppose. Individual
choice should be respected to the extent (but only to the extent) it is employed
toward ends recognized as morally good: “The value of autonomy is . . . condi-
tional upon whether or not one uses one’s autonomy for good or ill.”23 Personal
choice, on this account, should be permitted only “in so far as [it is an] impor-
tant means and condition[] to the realization of human goods and the com-
munities they form.”24 To Raz’s claim that the state’s use of coercion in the ab-
sence of harm to others expresses disrespect for the coerced individual, George
replies that coercive laws

do not, except in the most indirect or implausible senses, deprive the morals

offender of any sort of valuable choice. . . . [I]t is difficult to perceive violations

of autonomy in the legal prohibition of victimless wrongs if we join Raz . . . in

a perfectionist understanding of autonomy as valuable only when exercised in

the pursuit of what is morally good. And this raises the suspicion that Raz

smuggles into this argument a non-perfectionist notion of autonomy.25

Thus, George asserts, coercing an individual to avoid bad choices does not re-
ally deprive him or her of any meaningful choice at all.

It is, however, not entirely clear that Raz “smuggles” an antiperfec-
tionist notion of autonomy into his defense of the harm principle, as George
suggests. George’s submission that the value of human choice depends entirely
on the worthiness of the ends chosen may overlook the possibility, latent in the
harm principle (though not as explicit as it might be in Raz’s work), that the act
of choice is itself a meaningful societal good; that there is some real social ben-
efit in permitting and encouraging people to make choices, even if they are
“bad” ones. Certainly most parents and teachers would accept as a truism that
there is an inherent value in allowing their children and pupils to make and learn
from misguided decisions. And our most basic principle of government, as em-
bodied in the Declaration of Independence, squarely rests on the conviction that
there is inherent (not merely instrumental) value in permitting individuals lib-
erty enough to pursue their own visions of happiness.26

George advances perhaps a more powerful argument against the harm
principle when he contends that the use of coercive laws to prevent victimless



bad choices does not display disrespect for the coerced individual, but only dis-
respect for the bad end chosen. On this view, society seeks to condemn, as it
were, the sin, not the sinner:

Conscientious legislators who vote for morals legislation seek to condemn

vices—not people. Indeed, one of their primary concerns is to protect the very

people who would, in the absence of laws, against, say, pornography or drugs,

fall victim to the very temptation to engage in those vices. . . . Immoral con-

duct can be banned without thereby expressing contempt for someone who

might otherwise fall into it.27

Of course, Raz also argues against laws that offend the harm principle
on the ground that they are dangerously indiscriminate tools, not only fore-
closing what we might agree to be repugnant choices, but also incidentally in-
terfering with other, legitimate choices. George concedes this is so but argues
that this fact does not demonstrate that the use of coercion is always wrong as
a matter of principle. Instead, he submits, it counsels that we should use coer-
cion in the realm of self-regarding choices (and otherwise) both sparingly and
prudently:

[Raz worries] that laws restricting, say, pornography may result in the sup-

pression of legitimate and valuable forms of art and literature. This worry is

legitimate. . . . The danger of interfering with morally acceptable choices is a

consideration that counts against anti-pornography legislation in the practi-

cal reasoning of prudent legislators. But it may not be a conclusive reason. In

the circumstances, the good to be achieved may reasonably be judged as wor-

thy of the risks.28

At bottom, George’s argument thus does not seek to unseat Raz’s harm
principle, at least as a useful rule of thumb. George concedes the need to be wary
of the imprecision of coercive penalties, and he acknowledges that they can re-
sult in the accidental suppression of upright choices, but he also submits that
such practical concerns do not justify the adoption of a rigid rule permitting all
consensual or “harmless” conduct. Indeed, George submits that the risk of over-
inclusive and indiscriminate legislation is not confined to morals legislation
where there is no “harmed” party, but also exists in other areas of the law. And
“[p]rudence is required in [these] other areas as well. The controlling moral
norms in the face of risks [of indiscriminate coercive legislation] are, I think,
norms of fairness,” not the adoption of an absolute rule proscribing any legis-
lation over morals or other “harmless” arenas of human activity.29 That is, to
George the best guarantee against indiscriminate legislation that unduly coerces
human choices and ways of life isn’t the harm principle, but the equal protec-
tion guarantee that would require everyone to accede to the same misguided
rule. Justice Scalia has advanced a similar view, in a passage George would no
doubt approve:“[w]hat protects us . . . from being assessed a tax of 100% of our
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income above the subsistence level, from being forbidden to drive cars, or from
being required to send our children to school for 10 hours a day,” is not rigid
adherence to any abstract moral theory, such as the harm principle, but simply
“the Equal Protection Clause, which requires the democratic majority to accept
for themselves . . . what they impose on you and me.”30

6.5 T I  A T 

  A S  E D

Having outlined the major competing contemporary theories of per-
sonal autonomy, we are now in a position to ask: what effect might these theo-
ries have applied to the assisted suicide and euthanasia debate? It is immediately
apparent that George’s view of personal autonomy does not (and cannot) com-
mand the recognition of any new legal or moral right. Evaluating whether per-
sons should have the right to receive assistance in suicide or euthanasia collapses
into an inquiry into the moral uprightness of the acts themselves. George ad-
mits that a right to choose a way of life (or death) arises if, but only if, it is con-
sistent with the realization of human goods and the communities they form.31

Autonomy, to George, is an entirely instrumental good, devoid of independent
content or value, and incapable of commanding the recognition of a right to as-
sisted suicide or any other substantive right. To say that assisted suicide advances
personal choice and autonomy simply does not, for George, do anything to an-
swer the question whether the practices are worthy of legal approbation. For
George, “[t]he saving of souls is the whole reason for the law,”32 and the ques-
tion whether to recognize any new legal or moral right should be answered with
that goal fixed in mind.

In contrast to the perfectionist view of autonomy, the harm and neu-
trality principles both claim some substantive content and hold out the hope of
providing definitive answers to questions like those surrounding the legaliza-
tion of assisted suicide and euthanasia. One can readily imagine, for example,
how the argument that assisted suicide or euthanasia are classic self-regarding
acts and, therefore, “harmless” activities might go. But is this inevitably so?
Though suicide, especially for the terminally ill, may bring with it benefits for
family members (e.g., relief in seeing the suffering of a loved one come to an
end), even the most rational act of suicide can impose real “harms” on such per-
sons—at least sometimes. Spouses can be left behind bereft of their compan-
ions; children may be orphaned and without support. Also, legalizing the prac-
tice assisted suicide and euthanasia may also create an incrementally greater risk
that a certain number of persons might be killed without their consent due to
abuse, mistake, or coercion (a point we shall explore further in the next chap-
ter). Thus, even while endorsing fully the harm principle, the state might well



be free to use its coercive powers to suppress at least some acts of suicide, as-
sisted suicide, and euthanasia to protect against harms befalling unconsenting
persons.

In this vein, and in a manner somewhat evocative of Robert George’s
suggestion that the harm principle should be viewed more as a useful rule of
thumb than an absolute command, even highly notable harm principle advo-
cates, including John Stuart Mill and Joel Feinberg, have themselves argued for
laws banning completely certain practices (e.g., dueling and self-enslavement
contracts) that appear, at first blush, to be harmless to others. Though such
practices can be expressive of autonomous impulses and are consensual and
thus apparently “harmless,” the argument runs, they cannot be practiced with-
out an undue risk of mistake, abuse, or coercion—and thus harm to third per-
sons.33 As Feinberg has put it in the context of slavery contracts:

Since the renunciation of rights is both total and irrevocable in this kind of

transaction, the standard for voluntariness must be higher than for any other

kind of agreement (except perhaps suicide pacts and voluntary euthanasia re-

quests). The risks are so great that the possibility of mistake must be reduced

to a minimum. . . . [T]he grounds for suspicion are so powerful that the test-

ing would have to be thorough, time-consuming, and expensive. The legal ma-

chinery for testing voluntariness would be so cumbersome and expensive as to

be impracticable. Such procedures would, after all, have to be paid for out of

tax revenues, the payment of which is mandatory for taxpayers. (And psychi-

atric consultant fees, among other things are very high.)34

While first focused on the costs and burdens of determining assent, Feinberg
then turns to the risks of abuse, coercion, and mistake:

The more important point is that even expensive legal machinery might be so

highly fallible that there could be no sure way of determining voluntari-

ness. . . . The state might be justified simply in presuming nonvoluntariness

conclusively in every case as the least risky course. Some rational bargain-

makers might be unfairly restrained under this policy, but on the alterna-

tive policy, even more people, perhaps, would become unjustly (mistakenly) 

enslaved.35

Feinberg goes even one step further, evoking a familiar common law maxim and
suggesting that “[i]t is better (say) that one hundred people be wrongly denied
permission to be enslaved than that one be wrongly permitted.”36 Plainly, at
least on this account of the harm principle, one must hesitate before legalizing
assisted suicide and euthanasia and first ask about the costs of the legal ma-
chinery necessary to ensure that decisions to die are voluntarily made and not
coerced or the product of depression or incompetency. One must consider, too,
the risks of abuse, coercion, and mistake, asking whether, as Feinberg does in
the slavery contract context, the killing of some innocent persons without their
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consent is a price worth paying for the proffered right to receive assistance in
dying. Certainly the potential harm associated with a mistaken or wrongful act
of assisting suicide—murder—is comparable to the harm associated with the
abusive practice of dueling or consensual slavery contracts. If banning these
other practices can be reconciled with the harm principle—and Feinberg and
Mill suggest it can be—the harm principle advocate must offer some explana-
tion why banning assisted suicide and euthanasia cannot.

Assuming for the moment that the harm principle adherent could somehow re-
solve all these questions about the administration of, and the incidence of abuse
and mistake in, an assisted suicide or euthanasia regime, what would a right to
assisted suicide or euthanasia based on the harm principle look like? Similarly,
we might ask, what would be the likely contours of a right to assisted suicide
based on the neutrality principle?

In the first place, it is difficult to see how the harm or neutrality princi-
ple could discriminate between assisted suicide and euthanasia. Both serve to pro-
mote self-determination in the dying process and provide choice. There will also
always be at least some people for whom assisted suicide is physically impossible
and other persons who have scruples against committing suicide but none against
euthanasia. If legalization were limited to assisted suicide, such individuals would
be denied the right to self-expression in the dying process—a result contrary to
the autonomy project.Nor is it clear that the burdens of enforcing compliance with
an assisted suicide regime differ in any marked degree from those associated with
enforcing a euthanasia regime; as we discussed above, the two acts involve exactly
the same moral decision (intentional killing), and the physical difference between
them can be almost nonexistent (handing the patient medicine or placing it in his
or her mouth). Indeed, many commentators and the Ninth Circuit have recog-
nized these points and candidly conceded the difficulty of distinguishing between
assisted suicide and euthanasia from the perspective of personal autonomy.37

So we might say that strict adherence to the harm and neutrality prin-
ciples would tend toward a right to euthanasia as well as assisted suicide. What
else might we say? Can, for example, the common distinction made by eu-
thanasia proponents between the terminally ill or those suffering intractable
pain, on the one hand, and all other competent adults, on the other, survive
scrutiny from an autonomy perspective? To be sure, contemporary proponents
of assisted suicide and euthanasia typically propose to limit the availability of
these practices, at least in the first instance, to the terminally ill or those suffer-
ing intolerable pain. The referendum passed by Oregon voters in 1994 (like un-
successful efforts in California and Washington State) focused only on assis-
tance for the terminally ill. The World Federation of Right-to-Die Societies
similarly has lobbied for a right available only to the “incurably ill and/or in-
tolerably suffering person who persistently requests that help.”38

Still, defining terms such as “terminally ill” or “intolerably suffering” is



a difficult task—perhaps as difficult as defining “harm.” It is commonplace to
hear stories of people erroneously informed that they have just months to live,
and efforts to diagnose terminal illnesses often seem to involve more art than
science.39 But even putting aside such definitional problems, a right limited only
to terminally ill persons seems incompatible with full respect for the neutrality
and harm principles. While a regime confining the right to assisted suicide to
the terminally ill or those suffering grave pain would advance the autonomy in-
terests of some persons, it would do nothing to advance the autonomy interests
of others. Many rational, autonomous (and purportedly “harmless”) decisions
to die would continue to be suppressed. Hearkening back to some examples we
have considered, Christian virgins seeking to avoid rapacious invaders, Romeos
despondent over lost loves, Sardanapolises weary with life, Buddhist monks
seeking to protest war through self-immolation, prisoners tired of their con-
fined lives, disabled people overwhelmed by their disabilities—all would be
barred from seeking assistance in taking their own lives in the manner they
think most fitting if the right to assisted suicide and euthanasia is limited to the
terminally ill or those suffering grave physical pain.

Put another way, in the assisted suicide regime typically proposed
today, the individual’s rational and “harmless” choice is a necessary, but not a
sufficient, precondition to the exercise of the proffered right. Individuals seek-
ing death must not only rationally and autonomously choose it, they must also
receive the imprimatur of the state that their lives are of a sort that may be taken;
the state alone asserts the authority to make the final moral judgment about
which lives are worth protecting even against the rational patient’s will. Robert
Sedler, an American Civil Liberties Union (ACLU) advocate for the right to 
receive assistance in suicide, made the point plainly when he argued that the
ACLU would extend the right only to the “terminally ill or so physically debili-
tated that it is objectively reasonable for them to find that their life has become
unendurable.”40

Such paternalistic judgments foreclosing free autonomous choice ap-
pear inconsistent with the aspirations behind the harm and neutrality princi-
ples. Perhaps recognizing this point, Ronald Dworkin testified before the British
Parliament that “[p]eople disagree about what kind of a death is meaningful for
them,”and, precisely because of that disagreement, a state neutral between com-
peting conceptions of the good life (and death) must avoid making any judg-
ments or asserting any power in the area: “[It] is not that we collectively think
[assisting suicide or euthanasia] is the decent thing to do, but that we collec-
tively want people to act out of their own conviction.”41 David Richards has sim-
ilarly written that

it is an open question, consistent with the neutral theory of the good, how per-

sons with freedom and rationality will define the meaning of their lives, and

no externally defined teleological script is entitled to any special authority or
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weight in such personal self-definition. Once we see the issue in this way, we

can see that the fact of one’s own death frames the meaning one gives one’s life

in widely differing ways.42

As these passages imply, the harm and neutrality principles, given full respect,
seem to tend toward a right to assisted suicide and euthanasia open to all com-
petent adults.

At this point, one might seek to interject that paternalistic nonneutral limits on
choice can sometimes be justified, even under the neutrality principle. David
Richards has argued, for example, that neutralism can

supply a principle of paternalism and explain its proper scope and limits. From

the point of view of the original position, the contractors would know that

human beings would be subject to certain kinds of irrationalities with severe

consequences, including death and the permanent impairment of health, and

they would, accordingly, agree on an insurance principle against certain of

these more serious irrationalities in the event they might occur to them.

Yet, even here, Richards appears to endorse only enough paternalistic state in-
terference to ensure a fully competent adult decision (i.e., enough to prevent “ir-
rationalities”). Richards does so out of recognition that to allow more pater-
nalistic interference than insisting on a brief “cooling off” period to ensure that
the individual has made a fully rational and considered decision would radically
interfere with autonomous self-creation regarding one of the most intimate and
personal of matters.43

One might try yet another way of defending a “limited” assisted sui-
cide or euthanasia right as consistent with neutralism, arguing that a right lim-
ited to persons suffering from a terminal illness or terrible physical pain rep-
resents a rough approximation of the result that rational individuals in the
original position, having yet formed no commitment to competing conceptions
of the good, would select. Such an argument, however, runs the risk of confus-
ing neutralism with majoritarianism or utilitarianism. It suggests adopting a
policy that many people might select or vote for, or one that might maximize
social utility or happiness, but one that not everyone would freely choose if the
state remained neutral. Surely there are reasons why some—perhaps many—
individuals who are not terminally ill or suffering grave pain may wish to die
that we would recognize at least as “rational,” and thus worthy of respect by a
neutralist state. Who is to call deranged, for example, the peasant in Graham
Greene’s Tenth Man who was willing to sell his life for his family’s financial se-
curity? Or the Japanese kamikaze pilots who gave up their lives out of religious
and political fidelity to their emperor? Or the self-immolating Buddhist monks
who sought to protest the war in Vietnam? Or the quadriplegic who would pre-
fer death over years or decades bound to a wheelchair? Or the clinically de-



pressed for whom modern medicine has no way of relieving his psychological
suffering? We may not agree with these decisions, or make them for ourselves,
but it is far from clear we can deem such decisions irrational just because they
are eccentric or unpopular. To comport fully with the neutrality and harm prin-
ciples, the state arguably would have to abstain from coercively interfering with
any rational adult’s private decision to die, whatever the motive or reason for
the individual’s considered decision, so long as we can assure that the decision
is a considered one.

If I am correct, to the extent that the neutrality and harm principles
support a right to assisted suicide and euthanasia, it is not a right that can be
easily confined to certain classes of persons based upon their likelihood to suc-
cumb soon to a terminal illness or their endurance of incurable pain. Instead,
the neutrality and harm principles appear to tend toward a right to consensual
homicide open to all rational adults. Such a result, essentially a right to consen-
sual homicide, has no precedent or analog in modern history and goes beyond
even Rome’s precedent. The prisoner sick of her sentence, the exhibitionist who
sets himself on a pyre, the impecunious seeking a better life for her family by
selling her life for disposal as a lethal form of amusement, and the terminally ill
are all treated equally. All differing conceptions of the good death have to be re-
spected—if, perhaps, after a “cooling off” period.

Neutrality and harm principle advocates are only beginning to discuss
the possibility of a consensual homicide right open to all competent adults. Ger-
ald Dworkin, for example, advocates the creation of a safeguard “Suicide Board”
composed of psychologists to consult with individuals proposing to take their
lives.44 But even Dworkin ultimately seems to concede that neutral respect for
personal autonomy requires that the approval of such a board would be un-
necessary, and that the decision to die (in any fashion) should always rest with
the competent adult.45 David Richards argues for a right to be assisted in sui-
cide with a vivid discussion of the plight of cancer patients, but, in the end, he,
too, admits that his argument extends beyond such sympathetic cases to any
“voluntarily embraced” decision to die.46 Margaret Otlowski discusses the pro-
motion of mercy and human dignity as independent moral arguments for le-
galizing euthanasia.47 Yet, in the end, she admits that such arguments, tethered
in no way to patient choice, could lead to allowing involuntary euthanasia based
on the perception of doctors or others that the patient’s life is no longer worth
living and that killing would be the best solution.48 As a remedy for such prob-
lems, Otlowski contends that the only true touchstone for legalization must be
“the fundamental principle of self-determination.”49 While Otlowski goes on to
argue for limiting the legalization of euthanasia to the terminally ill (regardless
whether they are or are not suffering physical pain), she nowhere explains how
such a limitation is consistent with the expansive principle of self-determination
she espouses.

Even more pointedly, Joel Feinberg discusses a British television
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drama, Whose Life Is It Anyway? In the program, an active young man, paralyzed
from the neck down in a car crash, decides that he would rather die than live
out his life as a quadriplegic. Feinberg describes the young man’s physical plight
in great detail. Yet, Feinberg ultimately admits that the patient’s physical condi-
tion is utterly irrelevant to the question whether he should be permitted to die.
If “the choice is voluntary enough by reasonable tests,” Feinberg submits, as a
society we should be “firmly committed to a policy of non-interference . . . for
the life at stake is [the patient’s] life not ours. The person in sovereign control
over it is precisely he.”50

Perhaps most candidly of all, Sherry Colb, professor of law at Rutgers
University, has openly criticized fellow assisted suicide advocates who would
make what she calls “the distinction between the terminally ill and everyone
else.”51 As Colb puts it, such a distinction

does not keep faith with the ethical foundation for the right to die. The moral

principle that distinguishes physician-assisted suicide from murder is a respect

for the autonomy of the individual. According to this principle . . . we should

honor that wish [to die] regardless of whether she is terminally ill—out of com-

passion and respect for the individual . . . . It is essential in this context that we

do not substitute our own judgment about which lives are and are not worth liv-

ing for that of the individual whose own life is at stake.52

This frank admission by a morally serious scholar—that an autonomy-based
right to assisted suicide belongs to all competent adult patients—could not be
clearer or more honest. Nor does it necessarily represent the end point of
autonomy-based arguments. As we saw in chapter 3.8, liberals like Ronald
Dworkin, Margaret Battin, Dan Brock, and Norman Cantor argue that respect
for personal autonomy and individual liberty are consistent with, and even
mandate, certain forms of nonvoluntary euthanasia.53

While no legislative proposal in the United States or England to date
has sought to reach nearly as far as the neutrality or harm principles suggest,
just as some neutralist and harm principle adherents are now beginning to dis-
cuss the full consequences of their philosophical commitments, the practical
implications that might follow are also slowly coming into view. Dr. Kevorkian,
of course, regularly used a machine in the back of his van to kill patients who
were neither terminally ill nor suffering intolerable pain, including one middle-
aged woman in the early stages of Alzheimer’s disease still capable of beating her
son at tennis—just no longer able to keep score. The Dutch recently relaxed
their traditional rule requiring that a candidate for assisted suicide show he or
she is suffering intolerable physical pain, now suggesting, as we shall see in the
next chapter, that those suffering what they subjectively consider to be intoler-
able psychological pain can also qualify.And respected Dutch commentators are
now widely predicting (and encouraging) the abandonment of even this pre-
condition to assistance in suicide.



If a right to consensual homicide is eventually accepted into the law, we might
ask what other ripple effects it could have on social and cultural norms. Why
not, for example, allow individuals to sell their body parts or their lives? To be
sure, costs of administration to ensure consent might be high. But some notable
members of the legal and medical community have already asserted that respect
for the personal autonomy of a competent donor should lead to the legalization
of a market in body parts.54 We saw in chapter 2, as well, that suicides were used
as entertainment in ancient Rome. Why not again? Such thoughts might seem
implausibly lurid, and it would certainly seem difficult to presume consent in
such cases. Yet, while not necessarily implied by a right to consensual homicide,
can we confidently dismiss these possibilities as intellectually inconsistent with
such a right? Or socially implausible? Changing the law to permit consensual
homicide would effect such a sea change in our culture, and it is difficult to as-
sess what other forms of consensual conduct would or would not come to seem
acceptable in such a very different world. But some hints do exist. In 1997,
thirty-nine members of the Heaven’s Gate cult systematically ingested Pheno-
barbital and vodka and asphyxiated each other in a belief that they were releas-
ing their souls to meet with a UFO following in the trail of the Hale-Bopp
comet.55 In a videotaped testament filmed shortly before the suicides, one cult
member stated, “I am doing this of my own free will,” and “it is not something
someone brainwashed me into or convinced me of or did a con job on.”56 In
2000, more than three hundred members of the Movement for the Restoration
of the Ten Commandments immolated themselves in a gasoline-drenched com-
pound. And few will forget anytime soon the mass suicide of the Branch Da-
vidian cult at Waco, Texas, or the Rev. Jim Jones’s cult at Jonestown, Guyana.57

The notion that such events could proliferate may seem remote, but how can we
dismiss the possibility out of hand that we would see more “choices” of this
sort—or others like them? Internet chat rooms devoted to consensual forms of
sadomasochism already exist. Armin Meiwes, a forty-one-year-old German
computer expert, was arrested in 2003 for killing, butchering, and then eating a
willing forty-three-year-old volunteer he found through just such a chat room
called Cannibalism Cafe. Meiwes apparently had other individuals lined up to
give up their lives, as well, one of whom he rejected as “too fatty.” After his ar-
rest, Meiwes told reporters that he “is confident of a light sentence,” expressly
invoking core neutralist harm principle themes: “‘I think I will be out after
four or five years. It isn’t as if I killed anyone against their will.’”58 In the event,
Meiwes may be proven more or less correct: the German court originally con-
sidering his case declined to find him guilty of murder, imposing instead a
manslaughter verdict. With good behavior, Meiwes could be released by 2008,
after about four years in prison.59 Young Japanese men are also using the Inter-
net in droves to find partners for mutual suicide pacts.60 Perhaps most eerily
reminiscent of Roman era tastes and norms, in October 2003, a band called Hell
on Earth sought to stage the suicide of a terminally ill patient via a live Internet
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broadcast from an undisclosed location in St. Petersburg, Florida. The band’s
front man claimed that the broadcast was intended to raise awareness of right-
to-die issues.61 A judge ultimately enjoined the performance, and members of
the state legislature successfully launched an effort to ban the staging of a sui-
cide for entertainment purposes.62 But the band promised to try again else-
where, this time with a form of what it calls “consensual cannibalism.” A des-
perate effort at publicity, to be sure, and perhaps just a story of the bizarre. But
if some forms of consensual homicide become legally and culturally acceptable,
can we dismiss the possibility that we will see more of this sort of thing? Who,
after all, would have imagined twenty years ago that a law banning suicide as
stage entertainment might be required?



7
Legalization and the Law of Unintended

Consequences: Utilitarian Arguments

for Legalization

UNLIKE advocates of neutralism and the harm principle, utilitar-
ians cannot be said to be bound by adherence to philosophical principle that
might lead to an assisted suicide right open to all rational adults regardless of
motive or physical condition. Instead, approaching the question of assisted sui-
cide (like any other) by asking the practical question what legal rule would pro-
vide the greatest social benefits with the fewest attendant costs, utilitarianism
holds out the promise of defending a more appealingly limited right, one open
only to the incurably suffering or terminally ill.

While this approach offers an apparent advantage over arguments
from autonomy that tend toward a right to consensual homicide open to all
adult persons, focusing exclusively on social utility raises at least the possibility
that the practice of euthanasia might be expanded in other troublesome ways.
Disconnected from autonomy and choice, euthanasia might be extended on a
utilitarian account even to persons who do not consent to it (involuntary eu-
thanasia) if doing so would promote overall social welfare; to a utilitarian, the
question whether to permit involuntary euthanasia cannot be easily dismissed.1

As we saw in chapter 3.8, the American euthanasia movement has long made all
sorts of utilitarian arguments for involuntary euthanasia, arguing that the prac-
tice is justified by, say, the social benefit of having to care for fewer “defective”
persons and the reduction of medical costs associated with expensive end-of-
life care; even recent liberal advocates of an autonomy-based right to assisted
suicide have sometimes argued for involuntary euthanasia on grounds of social
costs and utility. And, as we shall see, the Dutch experience is trending in that
direction as well.

Some members of the U.S. Supreme Court gave hints of utilitarian
thinking in Glucksberg and Quill. Before deciding to read any right to assistance
in suicide and euthanasia into the due process or equal protection guarantees
of the federal Constitution, Justice Souter and Justice O’Connor both said they
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wanted to see the results of state legislative experiments.2 Arguably implicit in
their position was a desire to see whether the practice of assisting suicide and
euthanasia would carry with it more social benefits than harms. In the legisla-
tive arena, too, we commonly hear similar utilitarian arguments for all manner
of proposed laws, with partisans arguing that enacting a certain provision will
(or will not) promote the greatest good for the greatest number; the debate over
assisted suicide in state houses across the country has been no different.

It cannot be denied that legalizing assisted suicide and euthanasia for
those suffering great pain or enduring a terminal illness would carry with it tan-
gible benefits. Persons in such conditions who wish to die, but who either can-
not or do not wish to kill themselves without assistance, would be able to do so,
thereby avoiding unwanted pain and suffering and fulfilling their own auton-
omously chosen life plans. What may not be obvious, or at least perhaps not im-
mediately so, is whether there are any costs associated with normalizing assisted
suicide and euthanasia if we do so only for competent adults who are, in fact,
suffering from great physical pain or a terminal illness. In the balance of this
chapter, I explore this question and empirical evidence available from the
Netherlands, Oregon, and elsewhere.

Ultimately, I suggest, we cannot rule out the possibility that nontrivial
costs will attend the legalization of assisted suicide and euthanasia, even when
it is limited to such narrow classes of persons; then, having suggested that le-
galization is not an entirely costless enterprise, I pose the critical question:
how do we weigh the competing benefits and costs in a consequentialist enter-
prise? How are we to judge that the benefits associated with normalization are
“enough” to outweigh the costs? I see no convincing answer and ultimately sug-
gest that the project of comparing the benefits and costs of assisted suicide rests
on a flawed premise—that is, that there exists a single scale or currency that we
can use to measure fundamentally incommensurate goods.

7.1 T D E: “V A-F”

The Netherlands is one of very few countries in the world with a reg-
ularly operating assisted suicide and euthanasia regime.3 As such, it is a natural
focus of attention for those looking to see how such a regime might be applied
elsewhere. And, despite concerns expressed by some,4 the Dutch experience is
frequently held out by proponents of legalizing assisted suicide as a model for
emulation and described in glowing terms.

Margaret Battin, for example, has argued that the practice of assisted
suicide and euthanasia in the Netherlands is “virtually abuse-free.”5 Jocelyn
Downie has suggested that the Dutch experience shows that euthanasia, even
when legalized, is rarely employed.6 Epstein has asserted that “Dutch physicians
are not euthanasia enthusiasts and they are slow to practice it in individual



cases,”7 and Posner has submitted that the “fear of doctors’ rushing patients 
to their death” in the Netherlands “has not been substantiated and does not ap-
pear realistic.”8 Margaret Otlowski, too, has claimed that “there is no evidence
that [the Dutch] have moded at all in the direction of unacceptable practices.”9

In what follows, I consider such assertions in light of the formal legal-medical
rules associated with the practice of assisted suicide and euthanasia in the
Netherlands, as well as data reflecting the actual practices and attitudes of Dutch
physicians.

An Outline of Dutch Procedures

While voluntary euthanasia societies existed in Britain and the United
States as early as the 1930s, no counterpart Dutch movement arose until con-
siderably later.10 Indeed, the Dutch euthanasia story does not begin in earnest
until 1973, when a Dutch physician, who killed her seventy-eight-year-old
mother at her request, was tried for homicide and, after a very closely followed
trial, received only a conditional one-week jail sentence along with one year of
probation.11 Though a notable event in Dutch law, however, even that case
hardly portended an irrevocable break with the past: between 1969 and 1980, at
least three other prosecutions for assisted suicide in the Netherlands resulted in
jail sentences ranging from six to eighteen months.12 The pace of change began
to accelerate in 1981, however, when a seventy-six-year-old lay person received
a conditional sentence of six months subject to one year probation (after the
court found that a jail term would have been too burdensome on the aged de-
fendant), and the court went on to advise in dicta that a physician might be ex-
empt from any punishment for killing a patient suffering severe physical duress
(arguably approving not just assisted suicide but also euthanasia, without draw-
ing any distinction between them).13

In 1984 events reached a crescendo in a case involving an unnamed
ninety-three-year-old woman who was bedridden due to a hip fracture, no
longer able to eat or drink, and slipping in and out of consciousness.14 At one
point, when the patient regained consciousness, she asked to be euthanized and
her physician consented.15 The case was later reported to the police and ulti-
mately reached the country’s supreme court.16 The Dutch Supreme Court used
the dispute to announce an exception, or defense, to the country’s penal laws
expressly banning the practice of assisted suicide.17 The court defended the doc-
tor’s conduct, moreover, not because of a perceived need to vindicate patient
autonomy, but rather because of the perceived “necessity” resulting from a con-
flict of duties or force majeure (overmacht) confronting the doctor, explaining
that the killing was justified by the doctor’s judgment about the quality of his pa-
tient’s life (or, more precisely, the doctor’s judgment about the lack thereof):
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in accordance with [the] norms of medical ethics, and with the expertise which

as a professional he must be assumed to possess—[he] balanced the duties and

interests which, in the case at hand, were in conflict, and made a choice that—

objectively considered, and taking into account the specific circumstances of

this case—was justifiable.18

The Royal Netherlands Society for the Promotion of Medicine and the Recov-
ery Interest Society for Nurses and Nursing Aids, at about the same time, set
forth certain criteria for assisting suicide or performing euthanasia in confor-
mity with the court’s newly recognized necessity defense,19 and the minister of
justice made clear that medical professionals following these guidelines would
not be prosecuted.20

In 1994 the Dutch Supreme Court substantially extended the physician
“necessity” defense in the Chabot case.21 There, the court considered the justi-
fiability or excusability of the killing of a fifty-year-old woman (identified in
court papers as “Ms. B”) by a psychiatrist, Dr. Chabot.22 Ms. B’s son had com-
mitted suicide in 1986; in 1988 her father died; in 1990 she was divorced and
her second son was injured in a traffic accident.23 In the course of her son’s treat-
ment, cancer was discovered, and he died in 1991.24 The same year, Ms. B at-
tempted suicide, unsuccessfully, using drugs supplied by a doctor.25 Later,
through the Dutch Association for Voluntary Euthanasia, Ms. B was referred to
Dr. Chabot, who examined Ms. B in four series of meetings over a five- week pe-
riod, for a total of twenty-four actual hours (although apparently amounting to
thirty “billable” hours).26 Dr. Chabot also consulted with four other psychia-
trists, a clinical psychologist, a general practitioner, and a professor of ethics,27

though none of these professionals actually examined Ms. B.28 Dr. Chabot then
concluded that Ms. B was suffering psychologically in a manner that was sub-
jectively “unbearable” to her, and that she was “without prospect of improve-
ment.”29 In Dr. Chabot’s judgment, Ms. B’s “rejection of therapy was . . . well-
considered.”30 Seven weeks after meeting Ms. B, Dr. Chabot supplied lethal
medication to her.31 She consumed the medication and died a half-hour later.32

The Dutch Supreme Court held that, for a request for assisted suicide
or euthanasia to be justified on “necessity” grounds, the patient’s suffering need
not be physical, the patient need not be terminally ill, and purely psychological
suffering can qualify a patient for an act of euthanasia.33 The court held that Dr.
Chabot erred only by failing to have the colleagues he consulted examine Ms. B
before agreeing to help kill her, though the court ultimately declined to impose
any penalty for this oversight.34 Given the Chabot decision, John Griffiths, pro-
fessor of sociology of law at the University of Groningen in the Netherlands and
a leading defender of decriminalization in that country, has surmised that the
requirement of unbearable suffering in any form, physical or mental, is likely on
the way out: “the decision in Chabot may later be seen as having opened the way



to a legal development that accepts assistance with suicide to persons who are
not ‘sick’ at all.”35

And, in fact, Griffiths’ prediction seems well on its way to being proven
correct. Between 1986 and 1993 at least three legislative efforts to codify the ju-
diciary’s expanding necessity defense failed.36 Finally, in 2001 a bill was ap-
proved by the Dutch Parliament permitting assisted suicide and euthanasia
when the physician:

1. holds the conviction that the request by the patient was voluntary and well-

considered,

2. holds the conviction that the patient’s suffering was lasting and unbearable,

3. has informed the patient about the situation he was in and about his prospects,

4. and the patient [held] the conviction that there was no other reasonable solu-

tion for the situation he was in,

5. has consulted at least one other, independent physician who has seen the 

patient and has given his written opinion on the requirements of due care,

referred to in parts 1–4, and,

6. has terminated a life or assisted in a suicide with due care.37

Under these standards, terminal illness plainly is not a prerequisite to euthana-
sia, and neither is a physical ailment of any kind. While the doctor must con-
sider his or her patient to be “suffering,” that suffering need not be physical or
even really present at all: the doctor need only show that he or she believed (or
“[held] the conviction”) that the patient endured some sort of (unspecified)
suffering.38 And, procedurally, there is no specified waiting period after the re-
quest for euthanasia before it may be performed and no requirement that the
patient place his or her wishes in writing.39

Griffiths’ prediction about the future of assisted suicide in the Nether-
lands, in fact, actually fails to capture the speed and scope of developments there
insofar that the 2001 Dutch Act also extends assisted suicide and euthanasia to
children as young as twelve:

[i]f the minor patient is aged between twelve and sixteen years and may be

deemed to have a reasonable understanding of his interests, the physician may

[carry] out the patient’s request [for termination of life or assisted suicide],

provided always that the parent or the parents exercising parental authority or

his guardian agree with the termination of life or the assisted suicide.40

By contrast, minors between sixteen and eighteen who “may be deemed to have
a reasonable understanding of [their] interests” can obtain assisted suicide or
euthanasia without parental consent, although the parents must be “involved”
in the decision-making process.41

Going yet a step further, in late 2004 the Groningen University Hospi-
tal issued a press release announcing that it has proposed guidelines for killing
unwanted malformed children—that is, infanticide.42 The hospital’s guidelines
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are, as of this writing, under review by the Dutch government. According to the
hospital’s press release, it seems that the proposal is primarily aimed at mal-
formed infants but would nonetheless apply to any child under twelve who is
“suffering” in a manner that “cannot be relieved by means of other ways.”43

While parental consent is required, consent is of course impossible to obtain
from the children who are the targets of this proposal, and patient autonomy
cannot be cited as the basis for this extension of the law. Nor is it clear whether
the “suffering” need be physical or might also include mental anguish (as the
Dutch courts have already held in Chabot). And, if the latter comes to qualify,
the question will surely arise: might the psychic suffering of the parents qualify
without respect to whether the child’s physical suffering can be addressed by
palliative treatments? All of this, at the moment, remains unclear.

The Dutch Practice of Assisted Suicide and Euthanasia

To date, two large-scale studies have been published regarding Dutch
assisted suicide and euthanasia practices, one in 1990 (“1990 Survey”) and the
other in 1995 (“1995 Survey”) (collectively the “Surveys”).44 A third survey was
published in The Lancet in 2003, albeit in abbreviated form and using data from
2001, the year before the passage of the Dutch statute formally legalizing assisted
suicide and euthanasia, thus leaving us without definitive data on the impact of
that landmark legislation.45 All three studies were performed under the auspices
of Gerrit van der Wal of the Institute for Research in Extramural Medicine at
Vrije Universiteit in Amsterdam and Paul J. van der Maas of the Department of
Public Health at Erasmus University in Rotterdam.46

The Surveys employed two central methods. First, the authors confi-
dentially interviewed a random sample of slightly more than four hundred
physicians, reflecting general practitioners and representatives from five differ-
ent specialties (cardiology, surgery, internal medicine, pulmonology, and neu-
rology).47 Second, the Surveys examined a random sample of death certificates
over the course of a four-month period for each year under review, followed up
by a questionnaire directed to the physicians identified in each death certificate
in the sample under study.48

Some of the central findings of the Surveys’ physician interviews are
summarized in table 7.1.

As reflected in the table, the 199049 Survey found that fully 1.9 percent
of all Dutch deaths (2,447) were attributable to the practice of euthanasia. Far
from being legal but rare, substantially more people died in the Netherlands 
as a result of euthanasia than as a result of HIV, leukemia, or homicide.50 The
1990 Survey found that an additional 0.3 percent of all deaths—or nearly 400
cases—were the product of physician-assisted suicide. By 1995 these figures had
grown measurably: 2.3 percent of all deaths nationwide that year were the re-



sult of euthanasia (a 27 percent increase), and 0.4 percent were due to assisted
suicide (a 40 percent increase). The Surveys also reveal that requests for eu-
thanasia increased dramatically between 1990 and 1995 (prospective requests
for euthanasia at a later stage of a disease grew 37 percent, and requests for 
euthanasia at a particular time rose 9 percent). The actual incidence of eu-
thanasia and assisted suicide also jumped substantially, 27 percent and 40 per-
cent, respectively.

Physician interview data from the 2001 Survey suggests that the sig-
nificant rise in the incidence of euthanasia experienced between 1990 and 1995
was consolidated and persisted: euthanasia continued to account for approxi-
mately 2.2 percent of all deaths in the Netherlands in 2001, approximating the
results found in the 1995 Survey.51 The physician interview results for 2001,
however, diverge somewhat from the results of the death certificate study.52 The
latter study suggests that euthanasia became even more common—rising from
1.7 percent of all deaths in 1990, to 2.4 percent in 1995, and to 2.6 percent in
2001.53 And, again, we currently have no data suggesting how, if at all, the 2001
statute may have affected these numbers.

We do know, however, that things do not always go smoothly. Dutch
researchers have found that problems with “completion” arise in 16 percent of
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T 7.1

Central Findings of 1990 and 1995 Surveys

1995 1990 % change

Total Deaths 135,546 128,786 5

Number of explicit requests

for euthanasia or assisted

suicide later in disease 34,500 25,100 37

Number of requests for

euthanasia or assisted

suicide at a particular time 9,700 8,900 9

End-of-life practices performed 

Euthanasia 3,118 2,447 27

As % of all deaths 2.3 1.9

Assisted suicide 542 386 40

As % of all deaths 0.4 0.3

Ending life without patient’s 

explicit request 949 1,030 �8

As % of all deaths 0.7 0.8

Source : Extrapolated from data in van der Maas et al., Euthanasia 1996, 335 New Eng. J. Med. at

1700–1701 & 1701 tbl. 1.
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assisted suicide cases and 6 percent of euthanasia cases, and “complications”
arise in 7 percent of assisted suicide cases and 3 percent of euthanasia cases.54

These complications include nausea and vomiting, and the problems with com-
pletion include patients waking from drug-induced comas and living as long as
fourteen days after the administration of death-inducing medication.55

In 1995, the authors of the Surveys for the first time systematically ex-
amined the frequency with which physicians euthanize their patients without
consent. As shown in table 1, they found that 0.7 percent of all deaths nationwide
that year were the result of nonconsensual killings (approximately 950). Al-
though the 1990 Survey did not seek to study this issue on a systematic basis, the
more limited death certificate study conducted suggested that nonconsensual
killings represented 0.8 percent of deaths nationwide (approximately 1,000).
Data from 2001 suggest little improvement, with nonconsensual killings persist-
ing at a rate of approximately 0.7 percent of all deaths in the country that year.56

In all, it appears that, for every three or four acts of voluntary euthanasia, the
Dutch regime generates one case of a patient being killed without consent.

Downie has sought to downplay the significance of these nonconsen-
sual killings, noting that “in 600 of the 1,000 cases [of nonconsensual euthana-
sia in 1990], something about the patients’ wishes was known although explicit
consent according to the [Dutch Medical Association’s] guidelines had not been
given.”57 This interpretation, however, does not address the 400 cases in which
patients’ wishes were not known at all.58 And in the 600 remaining cases, the
patient was adjudged even by the euthanizing physician to have expressed some-
thing less than the explicit consent required under the Dutch guidelines to avoid
potential prosecution.59 These comments ranged—according to the physicians
themselves—from a “rather vague earlier expression of a wish for euthanasia,
as in comments like, ‘If I cannot be saved anymore, you must give me some-
thing,’ or ‘Doctor, please don’t let me suffer for too long,’ to much more exten-
sive discussions”that were still insufficient, in the doctor’s own judgment, to sat-
isfy Dutch law.60

In 1995 the New York State Task Force on Life and the Law appointed
by Mario Cuomo recommended against legalizing assisted suicide in part on the
strength of the then-available 1990 Survey data.61 Referring to the 2,700 re-
ported deaths by assisted suicide and euthanasia in the Netherlands and the
1,000 cases of nonconsensual terminations, the task force reasoned that:

If euthanasia were practiced in a comparable percentage of cases in the United

States, voluntary euthanasia would account for about 36,000 deaths each year,

and euthanasia without the patient’s consent would occur in an additional

16,000 deaths. The Task Force members regard this risk as unacceptable. They

also believe that the risk of such abuse is neither speculative nor distant, but

an inevitable byproduct of the transition from policy to practice in the diverse

circumstances in which the practices would be employed.62



All of the foregoing statistics and analyses, moreover, arguably under-
state both the incidence of euthanasia in the Netherlands and the frequency with
which patients are killed without consent. The later Dutch Surveys include only
affirmative acts of euthanasia in their analysis of the incidence of mercy killings
with and without consent.63 They do not count omissions or withdrawals of
care performed without patient consent and with the intention of killing the pa-
tient64—even though these are acts that Dutch medical guidelines expressly rec-
ognize as euthanasia.66 The 1990 Survey sought to count such deaths separately,
but the 1995 and 2001 Surveys, surprisingly and without explanation, simply
omitted any such discussion—an unhelpful development for anyone trying to
comprehend Dutch practice.66 The 1990 data reveal, however, that 4,000 deaths
were caused that year by the withdrawal or withholding of treatment without
explicit patient consent and “‘[w]ith the explicit purpose’” of shortening life.67

The 1990 Survey found an additional 4,750 deaths were caused by withdrawing
or withholding without explicit consent but “[p]artly with the purpose” of end-
ing life.68

Combined, these figures represent 8,750 cases where care was discon-
tinued by a doctor who intended to kill the patient, and who acted without the
explicit consent of the patient; such deaths accounted for some 6.78 percent of
all deaths in the Netherlands in 1990.69 It is hard to understand why the Sur-
veys’ authors failed to report data regarding nonconsensual killings by omission
in the 1995 and 2001 Surveys, and it would certainly be unfortunate if they did
so simply to diminish attention to those facts (though it seems clear their deci-
sion not to report the data has that effect). In any event, when added to the 1,000
nonconsensual affirmative acts of euthanasia, the total number of intentional
killings without patient consent in 1990 was 9,750, or 7.56 percent of all
deaths.70 Extrapolating to the U.S. population, this would translate into ap-
proximately 173,650 medically accelerated deaths per year without explicit pa-
tient consent (based on the approximately 2.3 million deaths that occur in the
United States annually).71

Nor is it clear that killing has been used only in extremis to prevent suf-
fering. In the 1990 Survey, physicians involved in nonconsensual affirmative
killings volunteered that ending pain and suffering motivated them in only 18.8
percent of the cases.72 Reasons physicians gave more frequently for terminating
life without consent included the “absence of any prospect of improvement (60
percent) . . . avoidance of ‘needless prolongation’ (33 percent); the relatives’ in-
ability to cope (32 percent); and [the physician’s judgment that the patient en-
joyed only a] ‘low quality of life’ (31 percent).”73 In fact, a 2003 regression analy-
sis spanning twenty-five years’ worth of data found that patient pain had
become a “significantly less important” consideration even in cases of voluntary
acts of euthanasia and assisted suicide. While cited as a major reason for re-
questing euthanasia and assisted suicide in over 50 percent of cases in 1977,
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by 2001 pain was cited as a major reason for requested assisted suicide and eu-
thanasia in less than 25 percent of cases of consensual killings.74 Meanwhile, a
patient’s sense of “deterioration” and “hopelessness” both increased markedly
over time as reasons cited for motivating assisted suicide and euthanasia 
requests.75

Some studies suggest, too, that some Dutch physicians may be under-
trained in palliative care techniques that might mitigate the perceived need to
resort to assisted suicide and euthanasia. A 1987 Dutch Health Council study
found, for example, that a majority of cancer patients in pain suffered because
of their caregivers’ lack of expertise in pain management,76 and a 1989 study
found that palliative care was “inadequate in slightly more than 50 percent of
evaluated cases.”77 Even among Dutch doctors, most of whom support assisted
suicide and euthanasia, fully 40 percent have signaled their “agreement with the
proposition that ‘[a]dequate alleviation of pain and/or symptoms and personal
care of the dying patient make euthanasia unnecessary.’”78

Ultimately, a government panel charged with reviewing the 1990 Sur-
vey results sought to explain and even defend the seemingly large number of
nonconsensual killings, doing so on the ground that:

The ultimate justification for the intervention is in both cases [that is, where

there is and is not an explicit request for assistance in dying] the patient’s un-

bearable suffering. So, medically speaking, there is little difference between

these situations . . . because in both cases patients are involved who suffer ter-

ribly. The absence of a special . . . request for the termination of life stems

partly from the circumstance that the party in question is not (any longer) able

to express his will because he is already in the terminal stage, and partly be-

cause the demand for an explicit request is not in order when the treatment of

pain and symptoms is intensified. The degrading condition the patient is in

confronts the doctor with a case of [force majeure]. According to the Com-

mission, the intervention by the doctor can easily be regarded as an action that

is justified by necessity, just like euthanasia.79

Thus, it appears that it is not patient autonomy or even the alleviation
of pain that, to the Dutch government at least, stands as the ultimate justifica-
tion for assisted suicide and euthanasia. Instead, it is the physician’s assessment
of the patient’s quality of life as “degrading” or “deteriorating” or “hopeless” that
stands as the ultimate justification for killing. Echoing the Dutch Supreme
Court’s decision of 1984, the Dutch government panel found that the “neces-
sity” of assisted suicide stems not from the patient’s consent (let alone au-
tonomous choice), but from the physician’s quality of life assessment.80 And, as
of this writing, the Dutch are in the process of considering the legalization of
infanticide—that is, killing children without consent.

As reflected in table 7.2, it also appears that the incidence of nonvol-



untary euthanasia is closely related to age. The 1995 Survey’s death certificate
study found that younger patients (especially those from birth to age forty-
nine) are far more likely than older persons to be killed without their consent.81

While the young (from birth to age forty-nine) represented 6 percent
of all end-of-life cases surveyed in 1995, they accounted for 18 percent of all
cases found where life was ended without an express request; the young were,
thus, vastly overrepresented (300 percent) among cases where patients were
killed without express consent when compared with their population in the
pool of all end-of-life cases. Those between fifty and sixty-four years of age were
also overrepresented (114 percent), constituting 14 percent of all end-of-life
cases, but 16 percent of cases where life was ended without clear consent. And
the 2001 Survey suggests that little has changed since 1995;82 indeed, the 2001
Survey authors confirm that “[e]nding of life without a patient’s explicit request
occurred most frequently among people dying at [an] age younger than 65
years” and data concerning the incidence of such problems “remained virtually
unchanged” between 1995 and 2001.83

Remarkably, the Surveys have consistently found that a significant pro-
portion of assisted suicides and acts of euthanasia go unreported, even though
Dutch professional and legal guidelines allow the practices and expressly require
them to be reported to public authorities; state approval of assisted suicide and
euthanasia simply has not, it seems, ended the “grey market” for such services.
For example, of the 2,700 cases of assisted suicide and euthanasia recorded in
1990, only 486 were reported pursuant to Dutch medical guidelines, meaning,
in effect, that doctors illegally certified 82 percent of these cases as death by “nat-
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T 7.2

End-of-Life Decisions in 1995 by Age 

0–49 50–64 65–79 >80

Total death certificates studied 661 652 1,792 2,041

% of all deaths in Netherlands

(n=135,675) 8 12 36 44

% of all end-of-life decisions

(n=2,604) 6 14 34 46

% ending life without explicit

request (n=64) 18 16 31 36

% ending life without explicit

request vs. % of all

end-of-life decisions 300 114 91 78

Source: Extrapolated from van der Maas et al., Euthanasia 1996, 335 New Eng. J. Med. at 1703 tbl. 3.
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ural causes.”84 Of the 147 physicians interviewed in the 1995 Survey who re-
ported participating in cases of assisted suicide or euthanasia, 84—or 57 per-
cent—admitted they had not reported at least one other case, and none identi-
fied any adverse legal consequence from his or her behavior.85 In the 2001
Survey, the proportion of unreported cases declined, but the authors found that,
even after years of unfavorable attention to this issue and the repeated commit-
ment of Dutch authorities to improve physician reporting, as many as 46 per-
cent of all cases of assisted suicide and euthanasia still go unreported.86

As reflected in table 7.3, physicians have also admitted that they are far
less likely to consult with colleagues or family members, or ensure an explicit
patient request, in the cases of assisted suicide and euthanasia they choose not
to report to state authorities. Doctors likewise admit that they are far less likely
to leave a written record in unreported cases—a record that might permit sub-
sequent inquiries into their conduct.

When asked about their unreported cases, 16 of the 84 responding
physicians—or 19 percent—stated that their most recent unreported case in-
volved killing the patient without an explicit request.87 Physicians stated that
they had complied with guidelines requiring them to consult with colleagues
100 percent of the time in their reported cases but had respected this require-
ment only 58 percent of the time in their unreported cases; they likewise re-
vealed that they left behind no written record of their conduct in just 3 percent
of reported cases but left no such record (again in violation of professional re-
quirements) in 43 percent of their unreported cases.And fully 40 percent of gen-
eral practitioners simply dismissed the rule requiring them to consult with an-
other colleague before killing a patient as being not very important.88

T 7.3

Characteristics of Reported and Unreported Cases of Euthanasia

and Assisted Suicide: 1995 (percent)

Reported Cases Unreported Cases

(N=68) (N=68)

Patient request was:

Highly explicit 100 92

“Rather” explicit 0 8

Written will present 73 44

Express written report on decision 36 0

Notes in medical record 84 57

No writing 3 43

Discussion with colleagues 100 58

Contact with patient’s relatives 99 92

Source : van der Wal et al., Notification Procedure, New Eng. J. Med. at 1709 tbl. 2.



Some Questions about the Future of the Dutch Regime

Faced with the data regarding the prevalence of unreported and non-
consensual killings, the Chabot decision extending euthanasia to those suffering
subjective mental anguish, new laws affording a right to lethal assistance to mi-
nors, and a proposal now on the table to legalize infanticide, one might ask what
else the future might hold for the practice of assisted suicide and euthanasia in
the Netherlands.

For example, is the suffering requirement on its way out as a prerequi-
site to euthanasia? Griffiths suggests that it is, and the evidence seems to sup-
port him. And what about the relatively high rate of euthanasia among younger
persons? It seems that these cases deserve special attention: are they happening
because of terminal illnesses, or is euthanasia sometimes being employed in re-
sponse to disabilities? What role is depression playing in these and other cases
in the Netherlands? This is all largely unexplored territory. Does a regime de-
pendent on self-reporting by physicians who have no interest in recording any
case falling outside the guidelines adequately protect against lives taken erro-
neously, mistakenly, or as a result of abuse or coercion? How would we ever
know? Why do Dutch doctors remain so hesitant about reporting their cases of
euthanasia even with a guarantee of state support so long as they follow the
guidelines? And how can we explain or come to defend the rates of nonvolun-
tary euthanasia and the recent introduction of infanticide? To the Dutch gov-
ernment, the ultimate justification for assisted suicide and euthanasia does not
really seem to be patient autonomy or suffering at the end of the day, but, in-
creasingly, a physician’s subjective assessment about the patient’s quality of life.

Griffiths has acknowledged that, his support for legalized assisted 
suicide and euthanasia notwithstanding, “the present control-regime [in the
Netherlands] does not offer effective control,”89 and that it “is a bit of a paper
tiger, in the sense that only a minority of cases (and these the least problematic
ones) are reported, and that little serious enforcement is undertaken in reported
cases that do not meet the legal criteria.”90 In fact, of all the data gathered on
Dutch assisted suicide and euthanasia practices, the low reporting rate is the
issue that, to Griffiths at least, “most gives rise to concern.”91

To encourage greater reporting, especially of cases that do not meet
current legal criteria, Griffiths does not argue for greater vigilance and enforce-
ment of laws against killing patients without consent. Instead, somewhat sur-
prisingly, he advocates for the elimination of any criminal penalty associated
with such nonconsensual killings.92 If doctors do not fear criminal prosecution
even for killing their patients without consent, Griffiths’ reasoning goes, they
will be more apt to report their conduct.93 Echoing and building on the senti-
ments of the Dutch governmental commission reviewing (and seeking to jus-
tify) the data on nonconsensual killings, Griffiths gives us a hint where the
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Dutch ultimately may find themselves—namely, routinizing “euthanasia and
termination of life without an explicit request [such that they are] handled in the
same way [as voluntary requests for assisted suicide and euthanasia]: deemed
‘normal medical practice’ and subjected to the controls applicable to other be-
havior of doctors.”94

Absent here, once again, is any linkage between assisted suicide and pa-
tient autonomy. A physician would be free to kill his patients without their con-
sent and have no reason to fear criminal prosecution. Though Griffiths believes
that the decriminalization of nonvoluntary euthanasia would lead to better com-
pliance with self-reporting requirements, he (curiously) does not pause to give
any significant consideration to the question whether allowing doctors to kill
without consent might also lead to additional cases of abusive, coercive, and mis-
taken killings. In fact, Griffiths’ proposal seemingly would preclude the criminal
prosecution not just of those acting out of motives of mercy, but even those (like
Dr. Harold Shipman) who act out of very different and even cruel motives.95 In
Griffiths’ preferred regime, only professional and civil sanctions would be avail-
able as remedies when doctors kill without consent—and even these remedies
would be available only if and when doctors kill in the absence of what he calls
“normal medical practice”—although Griffiths fails to specify when he thinks
killing a patient without consent should be considered “normal.”96

Nor does Griffiths fairly make out the case that his proposal would
even guarantee better self-reporting: doctors who fail to meet the guidelines for
“normal” nonvoluntary killings (whatever those might be) may very well still
choose to avoid reporting their activities for fear of professional and civil penal-
ties which, for doctors, can mean the end of their careers and financial security.
Indeed, Griffiths himself acknowledges that any regime relying on physician
self-reporting is “intrinsic[ally] ineffective[].”97 Simply put, the absence of crim-
inal penalties may not suffice to ensure that physicians report all cases of killing
without consent; the continued presence of financial and professional conse-
quences may still serve as strong deterrents to full and accurate reporting. Mean-
while, Griffiths’ proposal would abjure patient autonomy as the touchstone for
when assisted suicide is appropriate, in favor of physicians’ quality of life judg-
ments, and rewrite the boundary of acceptable medical practice from voluntary
to nonvoluntary euthanasia. It does not seem at all far-fetched to imagine, how-
ever, that Griffiths, once again, has accurately predicted the future of Dutch
practice.

7.2 T O E: 

A “A-T-C” S R

Among American jurisdictions, to date only Oregon has experimented
with assisted suicide. Epstein has hailed Oregon’s assisted suicide law as “tightly



drafted legislation” and an “all-too-conscientious attempt” to avoid cases of
abuse, mistake, and pressure.98 Otlowski concludes that “many fears associated
with the legalization of physician-assisted suicide [in Oregon] have simply
proven unfounded.”99 And Oregon’s statute is certainly more refined than the
medical guidelines long in force in the Netherlands or the recent Dutch statute.
But Epstein’s and Otlowski’s enthusiastic endorsements are themselves subject
to question in light of certain deficiencies in both the structure of the Oregon
law and its practice in the field.

An Outline of Oregon’s Procedures

To qualify for assistance in dying under the Oregon Death with Dig-
nity Act, a patient must be “[a]n adult who is capable . . . and has been deter-
mined by the attending physician and consulting physician to be suffering from
a terminal disease, and who has voluntarily expressed his or her wish to die”;
meeting these qualifications allows a patient to make “a written request for med-
ication for the purpose of ending his or her life.”100

The term “capable” is defined by statute to mean “that in the opinion
of a court or in the opinion of the patient’s attending physician or consulting
physician, psychiatrist or psychologist, a patient has the ability to make and
communicate health care decisions to health care providers.”101 A “terminal dis-
ease” is defined as “an incurable and irreversible disease that . . . will, within rea-
sonable medical judgment, produce death within six months.”102 Written re-
quests for assisted suicide must be “witnessed by at least two individuals who,
in the presence of the patient, attest that to the best of their knowledge and be-
lief the patient is capable, acting voluntarily, and is not being coerced to sign the
request.”103

An attending physician is required, among other things, to “[m]ake the
initial determination of whether a patient has a terminal disease, is capable, and
has made the request voluntarily,” and to refer the patient to a consulting physi-
cian for confirmation of all three of these findings.104 If the attending or con-
sulting physician believes that “a patient may be suffering from a psychiatric or
psychological disorder or depression causing impaired judgment, either physi-
cian shall refer the patient for counseling,” and no medication to end the pa-
tient’s life may “be prescribed until the person performing the counseling de-
termines that the patient is not suffering from a psychiatric or psychological
disorder or depression causing impaired judgment.”105

Once the medical review process is complete, the attending physician
may prescribe life-ending medications.106 “No less than fifteen . . . days [must]
elapse between the patient’s initial oral request and the writing of a prescrip-
tion”; in addition, forty-eight hours must elapse between the patient’s written
request and the writing of a prescription.107 Doctors who write death-inducing
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prescriptions in good-faith compliance with the Act’s requirements are there-
after shielded from criminal, civil, and professional sanctions.108

Physicians are responsible for maintaining records regarding each act
of assisted suicide, including documents reflecting all of the patient’s oral and
written requests for assistance in dying; the attending and consulting physician’s
diagnosis, prognosis, and finding that the patient was capable, acting voluntar-
ily, and with full information; and all reports reflecting any counseling that oc-
curred.109 Oregon’s Department of Human Services is charged with reviewing
a sample of these records annually.110

While perhaps representing a drafting improvement over the Dutch
statute in some areas, a great many questions might still be asked about how the
Oregon law is written and practiced. It is, for example, unclear from the lan-
guage of the statute whether “terminal” means that the patient is expected to die
within six months assuming she is given medical care or assuming she is not.111

And, approximately 50 percent of Oregon physicians have acknowledged that
they simply are not confident in their own ability to predict whether patients
have more or less than six months to live.112 In point of fact, putatively termi-
nal patients have received lethal prescriptions in Oregon and waited to use them
for as long as 466 days—over fifteen months.113 Although proponents have ar-
gued that Oregon’s regime helps dying patients avoid unnecessary pain and suf-
fering, Oregon’s law (unlike even the Dutch guidelines) nowhere conditions ac-
cess to assisted suicide on the existence of pain of any kind, let alone pain that
cannot be fully treated by readily available medicines.

Because the attending physician under Oregon law is allowed to choose
a consulting physician who may be related to the attending doctor or the patient
professionally or personally, the consultant is not guaranteed to be free to ren-
der a dispassionate judgment (something even Dutch guidelines purport to
mandate). Nor does the Oregon statute require that either physician have any
special expertise; trainees are free to render judgments on whether an illness is
“terminal.”114 Thus, while approximately 86 percent of patients seeking assisted
suicide in 2001 suffered from cancer, prescribing physicians were predominately
internal medicine and family practitioners (collectively representing 69 percent
of prescribers); oncologists prescribed death-inducing medication in just 25
percent of assisted suicide cases.115 Significantly, there is also no requirement
that any of the physicians involved review with the patient potential alternatives
(for example, hospice or pain killers), or that those with expertise in such areas
(for example, pain management specialists) be brought in to review care op-
tions that may alleviate the patient’s perceived need for assisted suicide.

While Oregon’s statute requires that the attending and consulting
physicians make a finding that the patient is mentally capable, it does not re-
quire any mental health qualifications or expertise of either doctor, again leav-
ing potentially specialized questions regarding the diagnosis of potential psycho-
logical disorders (for example, depression) to individuals without any relevant



expertise—this despite a wealth of evidence suggesting that a significant num-
ber of suicides are caused in whole, or part, by clinical depression or mental ill-
ness.116 In fact, 28 percent of Oregon physicians polled have admitted that they
do not even feel competent to recognize depression.117 Nor has Oregon exam-
ined the prevalence of depression among the terminally ill, though a recent
study of depression in cancer patients (one notably not dependant on physi-
cians’ self-assessed ability to detect depression) found that oncologists detected
the condition in only approximately 13 percent of patients who described them-
selves as suffering from moderate to severe levels of depression.118

Oregon’s statute (again, in contrast to Dutch medical guidelines) also
does not require the presence of a doctor when the patient commits suicide, and
between 1998 and 2002 prescribing physicians were absent 66 percent of the
time.119 Given this fact, there is no guarantee that a doctor will assess the patient’s
mental condition at the time of death; indeed, “capability” is assessed only once
under Oregon’s regime, when the prescription is written, on a day that may be
weeks, months, or perhaps even years removed from the patient’s decision 
to die. The physician’s absence also means that reviewing state authorities do 
“not all have information about what happened when the patient ingested the
medication,”120 including information about what, if any, complications may
arise.121 It also means that the complications themselves may also go unad-
dressed. A nationwide survey of U.S. oncologists found that as many as 15 per-
cent of all attempts at physician-assisted suicide are unsuccessful,122 and data
from the Netherlands, noted above, are similar.123 In Oregon in 2002, thirty-
eight patients ingested lethal medications,124 and the time to death after inges-
tion varied widely: one patient lived for fourteen hours, another lived for nine
hours, and a third lived for twelve hours;125 in at least four cases since 1998, a pa-
tient has vomited or expectorated immediately after taking the prescribed med-
ication,126 and patients have lived as long as thirty-seven hours after ingestion.127

All of the data that Oregon has collected on completed suicides, more-
over, come entirely from the very physicians who participate in the assisted sui-
cide process rather than a more disinterested source—and the physicians must
report their activities only after the patient is dead.128 Consequently, Oregon
has no way to review individual cases for compliance with its law until after
it is too late to prevent any error or abuse. The Oregon Health Division, which
is charged with administering the law, has acknowledged that this statutory
arrangement raises “the possibility of physician bias” and means that it “cannot
detect or collect data on issues of noncompliance with any accuracy.”129 Addi-
tionally, quite unlike the Dutch regime, Oregon does not have any mechanism
for surveying doctors confidentially; all reporting is done “on the record.”

Without a means of privately asking doctors about their practices, one
might question whether we will ever obtain a true and complete picture of the
events on the ground in Oregon. And even if a doctor were actually to take the
extraordinary step of reporting himself or herself as having violated the law,
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Oregon’s statute imposes no duty on the health division to investigate or pur-
sue such cases, let alone root them out in the absence of any such self-reports.
Thus, while Oregon is often touted as a “laboratory” or an “experiment” for
whether assisted suicide can be successfully legalized elsewhere in the United
States, Oregon’s regulations are crafted in ways that make reliable and relevant
data and case descriptions difficult to obtain. Given this, it is unclear whether
and to what extent Oregon’s experiment, at least as currently structured, will
ever be able to provide the sort of guidance needed and wanted by other juris-
dictions considering whether to follow Oregon’s lead.

Separately, it is also rather remarkable that, while physicians in Oregon
are held to a standard of professional competence in administering all other
treatments they provide, the Oregon assisted suicide statute creates an entirely
different regime when it comes to administering this “treatment,” specifically
and uniquely immunizing doctors from criminal prosecution, civil liability, or
even professional discipline for any actions they take in assisting a suicide, as
long as they act in “good faith.”130 Thus, while a doctor may be found liable for
mere negligence in any other operation or procedure, there is no recourse for
family members when a doctor kills a patient even on the basis of gross negli-
gence by misdiagnosing the patient as terminal or by misassessing the patient
as competent.131

Oregon’s Practice of Assisted Suicide

According to the limited, nonconfidential, and self-reported data
available from Oregon physicians, in the first five years of implementation (1998
to 2002), a total of 198 lethal prescriptions were written, and the number of pre-
scriptions increased significantly each year: from 1999 to 2002, the overall num-
ber of lethal dosages prescribed rose 76 percent.132 Many of these prescriptions
appear to have been written, moreover, by a very small handful of politically ac-
tive physicians. In its first-year questionnaire, the Oregon Health Division
specifically asked physicians whether the patients they helped kill were referred
to them by advocacy organizations, such as Compassion in Dying or the Hem-
lock Society, but the state inexplicably declined to publish the answer.133 How-
ever, it was later revealed by the media that:

[T]he first fifteen assisted suicide cases reported involved fourteen different

doctors. Compassion in Dying, an out-of-state assisted suicide group that

moved to Oregon just weeks after the law was implemented, claimed eleven of

the fourteen doctors were theirs. . . . [A]t least one additional case came

through the Hemlock Society. So at least twelve of fourteen, or 86 percent, of

the assisted suicide cases were handled by groups politically active in promot-

ing legalization of assisted suicide. This unsettling fact was the one held back,

suggesting to many that OHD had become selective in its silence. . . .134



Just as it is inexplicable that Oregon would suppress results from its first-year
questionnaire, it is equally troubling that the state has chosen to drop this ques-
tion from each of its subsequent annual surveys, and to do so without public
mention (let alone defense) of its decision—an incident reminiscent of the
Dutch Surveys authors’ decision to stop reporting on the incidence of euthana-
sia by omission after 1990.135

Of the 198 patients who have received prescriptions for lethal medica-
tion, 129 (or 65 percent) have used them to date.136 Though these figures pro-
vide a small sample, the data do reveal certain correlations, reflected in table 7.4.

As shown in the Table, the number of deaths in 1999 appeared to in-
crease greatly over 1998, although a firm comparison cannot be drawn because
the law was not in effect for all of 1998. While the number of deaths in 2001 de-
clined 22 percent compared to 2000, this represented a difference of just six per-
sons.Also, the total number of lethal prescriptions increased in 2001,137 and two
of these prescriptions were apparently filled in 2002,138 when total deaths in-
creased 81 percent over 2001, to 38 persons, by far the largest number of deaths
in any year since the Oregon law went into effect, and representing 41 percent
more deaths than occurred in 1999, the first full year of legalization.

The median age for assisted suicide seems to be hovering around sev-
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T 7.4

Oregon Assisted Suicide Demographics: 1998–2002

Year 1998 1999 2000 2001 2002

Total deaths 16 27 27 21 38

% change from prior year — 0.7 0 �22 0.8

Median age 69 71 69 68 69

Age range 25–94 31–87 51–93 51–87 38–92

% male 53 59 44 38 71

% female 47 41 56 62 29

% married 13 44 67 38 53

% divorced 27 30 11 33 24

% widowed 33 22 22 24 18

Source: Oregon, First Year’s Experience at 13 tbl. 1, at 15 tbl. 3; Ctr. for Disease Prevention and

Epidemiology, Or. Dep’t of Human Servs., Oregon’s Death with Dignity Act: The Second Year’s Ex-

perience tbl. 1 (2000), available at http://www.ohd.hr.state.or.us/pas/year2/99pasrpt.pdf (site vis-

ited Oct. 5, 2005) (hereinafter Second Year’s Experience); Ctr. for Disease Prevention and Epidemi-

ology, Or. Dep’t of Human Servs., Oregon’s Death with Dignity Act: Three Years of Legalized

Physician-Assisted Suicide at 16 tbl. 1 (2001), available at http://www.ohd.hr.state.or.us/pas/year3/

00pasrpt.pdf (hereinafter Three Years of Legalized Physician-Assisted Suide); Fourth Annual Re-

port at 14 tbl. 1; Fifth Annual Report at 18 tbl. 1.
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enty, although patients have sought assisted suicide at much younger ages—in-
cluding as young as twenty-five years old in 1998, thirty-one years old in 1999,
and thirty-eight years old in 2002. Surprisingly, no special examination has been
made into these cases, although it would clearly be useful to have more infor-
mation about the physical and mental condition of such young persons com-
mitting suicide. There also appears to be a persistent correlation between as-
sisted suicide and divorce. As shown in table 7.5, in each year except 2000,
divorced persons have represented over 24 percent of all assisted suicides in Ore-
gon, well in excess of their representation in the population of all deaths due to
similar underlying illnesses.

As reflected in table 7.5, divorced persons constituted 25 percent of all
assisted suicides in 1998 through 2002, but 18 percent of all deaths in Oregon
due to similar underlying maladies as those afflicting the assisted suicide pa-
tients. Meanwhile, married persons constituted 47 percent of all assisted sui-
cides, but 49 percent of all deaths due to similar illnesses. These data suggest that
divorced persons are nearly twice as likely to commit assisted suicide than sim-
ilarly situated married patients. And this correlation between divorce and as-
sisted suicide serves to underscore the question whether other things besides
terminal illness (for example, social isolation or depression) may drive the de-
cision to seek death.

Of potential concern as well is that the data show that Oregon physi-
cians are increasingly unlikely to refer their patients for psychiatric or psycho-
logical consultation before declaring them competent to make the decision to
die, despite the evidence consistently linking suicidal impulses to depression
and psychological illness.139 Physicians referred patients in just 13 percent of
cases in 2002 (5 of 38), compared with 14 percent of cases in 2001 (3 of 21), 19
percent of cases in 2000 (5 of 27), 37 percent of cases in 1999 (10 of 27), and 31
percent of cases in 1998 (5 of 16).140 Even when evaluations are done, given the
fact that many patients are apparently being shepherded to doctors affiliated

T 7.5

Relative Incidence of Assisted Suicide:

Married vs. Divorced Patients: 1998–2002 (percent)

Married Divorced

Assisted suicides 47 25

Oregon deaths due to same diseases 49 18

Estimated proportion of assisted suicide deaths

per 10,000 Oregon deaths 29.2 54.5

Relative risk Reference 1.9

Source: Fifth Annual Report at 4.



with advocacy groups that favor assisted suicide, the possibility exists that “a bias
may be introduced into the competency evaluation. On balance, the psychia-
trists’ conclusions may reflect personal values and beliefs more than psychiatric
expertise.”141

Further, physicians in the Netherlands often have long-standing rela-
tionships with patients; as a result, they arguably have some basis for assessing
the “patient’s concerns, values, and pressures that may be prompting the . . . re-
quest [for assistance in dying].”142 By contrast, the AMA has opposed the legal-
ization of assisted suicide in part because American physicians, increasingly em-
ployees or agents of large corporate health maintenance organizations, lack such
long-term relationships with their patients: in the AMA’s view,American “physi-
cians rarely have the depth of knowledge about their patients that would be 
necessary for an appropriate evaluation of the patient’s [assisted suicide] re-
quest.”143 And there is data from Oregon that speaks to this concern. In 2002,
the median length of the relationship between patients seeking assisted suicide
and the physicians who agreed to help them was just eleven weeks, and in some
cases was not even a matter of weeks, but of days or hours.144

While Oregon reports the duration of the patient-physician relation-
ship, it fails to collect any similar data regarding the length, if any, of the rela-
tionship between the patient and the psychiatrist or psychologist who may be
called in to assess competency. Given that such a consultation is entirely op-
tional under Oregon’s law, it seems likely that these relationships are extremely
short, often just a single visit—this despite the fact that a survey of Oregon psy-
chiatrists found that only 6 percent of the psychiatrists surveyed said they were
very confident that they could determine whether a patient is competent to
commit suicide without a long-term doctor-patient relationship.145

Finally, while loss of autonomy topped the list of reasons proffered by
patients seeking assisted suicide (a concern in 85 percent of cases between 1998
and 2002), many other reasons were also given, as shown in table 7.7.

Again, these data come from after the fact self-reporting performed by
the attending physicians, not a more objective source. Even so, the data reveal
that 22 percent of cases between 1998 and 2002 were motivated in part by in-
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T 7.6

Duration of Patient-Physician Relationship (weeks)

Year 1998 1999 2000 2001 2002 Total

Median 11 22 8 14 11 13

Range 2–540 2–817 1–851 0–500 0–379 0–851

Source: Second Year’s Experience at tbl. 2; Three Years of Legalized Physician-Assisted Suicide at

20 tbl. 3; Fourth Annual Report at 17 tbl. 3; Fifth Annual Report at 21 tbl. 3.
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adequate pain control, which, taken together with the evidence that many Ore-
gon doctors lack sufficient training in palliative care,146 raise the possibility that
suicide may have been substituted for adequate care in some cases. In contrast
to the official state numbers, moreover, a 1999 survey of Oregon doctors who
received requests for assisted suicide revealed that 43 percent of patients re-
questing assisted suicide cited pain as an important reason motivating their re-
quest; the same survey shows that physicians recommended a palliative care
consultation in just 13 percent of cases.147 Also of concern is the role the cost of
care may play in the decision to die and the possibility that requesting contin-
ued expensive end-of-life care may be seen as selfish or extravagant when as-
sisted suicide is available: 35 percent of cases involved patients who sought to
kill themselves because they were worried about becoming a “burden” on their
family and friends; even more pointedly, 2 percent of cases were expressly mo-
tivated by concerns over the financial implications of continued treatment (this
in one of the nation’s most affluent states where one would expect financial con-
cerns to be less pressing than in other jurisdictions where assisted suicide might
be legalized).

“Helen” and “Ms. Cheney”

Kathleen Foley and Herbert Hendin have investigated in detail the case
of “Helen” (last name unknown), the first person to obtain assisted suicide

T 7.7

Reasons Given by Oregon Patients Seeking Assisted Suicide (percent)

Year 1998 1999 2000 2001 2002 Total

Financial implications 

of treatment 0 5 4 6 3 2

Inadequate pain control 7 53 30 6 26 22

Burden on family, friends,

and caregivers 13 47 63 24 37 35

Losing control of bodily 

functions 53 68 78 53 47 58

Decreasing ability to 

participate in activities 

that make life enjoyable 67 47 78 76 84 79

Losing autonomy 80 63 93 94 84 85

Source: First Year’s Experience at 16 tbl. 3; Second Year’s Experience at tbl. 4; Three Years of Le-

galized Physician-Assisted Suicide at 18 tbl. 3; Fourth Annual Report at 16 tbl. 3; Fifth Annual Re-

port at 20 tbl. 3.



under Oregon’s regime,148 and of Ms. Kate Cheney, a more recent applicant.149

Foley’s and Hendin’s findings offer vivid case studies illustrating some of the
questions and concerns I have raised regarding Oregon procedures and prac-
tices. Helen was a breast cancer patient in her mid-eighties when the Oregon law
went into effect.150 Helen’s regular physician refused to assist in her suicide; a
second doctor was consulted but also refused, on the stated ground that Helen
was depressed.151 At that point, Helen’s husband called Compassion in Dy-
ing.152 The medical director of the group spoke with Helen and later explained
that Helen was “frustrated and crying because she felt powerless.”153 Helen was
not, however, bedridden or in great pain but enjoyed aerobic exercises until two
weeks before contacting Compassion in Dying and, apparently, she was still
performing housework.154 The Compassion in Dying employee recommended
a physician to Helen.155 That physician, in turn, referred Helen to a specialist
(whose specialty is unknown), as well as to a psychiatrist who met Helen only
once.156 A lethal prescription was then supplied.157

After Helen died, the prescribing physician was quoted as saying that
he regrets that he did not contact Helen’s regular physician, as well as that he
had only a “very cursory” discussion with the second doctor Helen approached:
“[h]ad I felt there was a disagreement among the physicians about my patient’s
eligibility”—and no doubt there was—“I would not have written the prescrip-
tion.”158 The prescribing physician further explained that the thought of Helen
dying by lethal medication was “almost too much to bear,” but that he felt com-
pelled to proceed because he feared how Helen’s family might view him other-
wise: “I found even worse the thought of disappointing this family. If I backed
out, they’d feel about me the way they had [felt] about their previous doctor,
that I had strung them along, and in a way, insulted them.”159 An Oregonian
newspaper reporter who interviewed the family was told that Helen was wor-
ried that further care would threaten her financial assets.160

When Cheney, an eighty-five-year-old widow, more recently sought a
lethal prescription from a physician, her daughter Erika, a retired nurse, ac-
companied her.161 Erika described the doctor as “dismissive,” so she and her
mother requested and received a referral to another physician in the same health
maintenance organization (HMO) (in this case, Kaiser Permanente).162 The
second doctor arranged for a psychiatric evaluation; the psychiatrist found that
Cheney “did ‘not seem to be explicitly pushing for assisted suicide,’ and lacked
‘the very high level of capacity to weigh options about it.’”163 The psychiatrist
noted that Cheney accepted his assessment when he presented it, but that the
daughter became angry.164

The HMO then, apparently at Erika’s (not Cheney’s) request, sug-
gested that the family obtain a second psychiatric evaluation and agreed to pay
for it.165 The second psychologist found that Erika might have been “somewhat
coercive” but concluded nonetheless that Cheney was competent to make the
decision to die.166 Cheney thereafter received a lethal prescription, and the
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drugs were placed under her daughter’s care.167 As time went by, Cheney ate
poorly, became weaker, and, to afford Erika and her husband a respite, went to
a nursing home on a temporary basis to regain her strength.168 On the day she
returned home, Cheney said “that something had to be done given her declin-
ing health,” that she did not want to go into a nursing home again, and that she
would like to use the lethal pills in Erika’s custody.169 After the daughter con-
sented, Cheney took the pills and died.170

Some Questions about Oregon’s Experience

Helen’s and Cheney’s cases encapsulate and illustrate some of the dif-
ficult questions about Oregon’s assisted suicide regime alluded to by the data re-
viewed above: what role is depression, as opposed to terminal illness, actually
playing in patient decisions to die in Oregon? Are alternative options, including
treatment for depression, being fully presented (or presented at all)? Are the
doctors that prescribe death even knowledgeable about the alternatives that
exist? To what extent are family members unduly influencing patient choices
and physician evaluations? What would have happened if family members in
each case had argued against the request to die and offered care? Should patients
be allowed to “shop” around for physicians and psychologists who will find
them competent? Do psychologists and physicians have an obligation to do
more than a cursory examination? Should they consult the patient’s primary
care providers and other doctors or psychologists who may have refused prior
requests for lethal medication by the patient? Would Cheney’s HMO have of-
fered to pay for a second opinion if the first psychologist had found Cheney
competent? Do HMOs have a conflict of interest—given that assisted suicide is
unquestionably cheaper than continuing care—that may provide an incentive
for them to encourage patients to seek death?

7.3 L  O

U C

While the data above raise many questions about the unintended costs
that might attend legalization, still others remain to be considered.

The Weak and Vulnerable

What might legalization mean, for example, to the confidence and
trust patients have in medicine and medical professionals? Concerned about
what might happen to them, many elderly Dutch patients have actually taken to



insisting on written contracts assuring against nonvoluntary euthanasia before
they will check themselves into hospitals.171 Poll after poll suggests that ethnic
minorities in the United States are relatively more concerned about the prospect
of legalized euthanasia and its potential impact on them than are their white
counterparts. Indeed, it is an unanswered, but interesting, question whether
Oregon’s highly homogenous population (approximately 90 percent white)172

contributed in any way to its adoption of the first-ever U.S. law allowing assisted
suicide.

The Detroit Free Press has found, for example, that while 53 percent of
whites sampled in Michigan could envision requesting assistance in suicide,
only 22 percent of blacks could.173 A poll in Ohio revealed that, while roughly
half those sampled favored legalization of assisted suicide, those most likely to
favor the practice were people with higher income and education levels, and
young adults, and those most likely to oppose the practice were black, people 65
and older, and those with low levels of income and education.174

Empirical evidence concerning the medical treatment currently pro-
vided to minority groups suggests that their relative unease with the legaliza-
tion of assisted suicide may not be irrational. The New England Journal of Med-
icine has reported that female, African American, elderly, and Hispanic cancer
patients are all less likely than similarly situated nonminorities to receive ade-
quate pain-relieving treatment that may obviate a patient’s perceived need to re-
sort to assistance in suicide or euthanasia.175 Indeed, minority cancer patients
are fully three times less likely than nonminority patients to receive adequate
palliative care.176 Minorities also receive poorer AIDS treatment: only 48 per-
cent of blacks receive medicines designed to slow the progress of AIDS, com-
pared to 63 percent of whites; while 82 percent of whites receive effective 
treatments for preventing AIDS-related pneumonia, only 58 percent of black
patients receive similar attention.177 African Americans have higher mortality
rates than whites across disease categories, and recent declines in breast cancer
mortality rates have been enjoyed among white, but not black, women.178

African Americans have fewer physician visits and receive different treatment
than whites even within the federally funded Medicare and Veteran’s Affairs pro-
grams.179 African Americans are also 3.5 times more likely than whites to have
one or more of their limbs amputated, even though diabetes, the most common
reason for amputation, is only 1.7 times more common among blacks than
whites.180

In the events leading up to the consideration of the failed California
voter referendum on assisted suicide in 1992, advocates of the measure turned
to the American Bar Association (ABA) for support. The ABA, however, ulti-
mately recommended against legalization and did so specifically on the ground
that the notion that vulnerable patients would be equally treated in such a
regime “is illusory and, indeed, dangerous for the thousands of Americans who
have no or inadequate access to quality health and long-term care services.”181
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The Canadian Medical Association, the British Medical Association, the World
Medical Association, the American Hospital Association, and the American
Nurses Association have all argued against legalizing euthanasia on similar
grounds.182

The state of New York convened a task force in the mid-1990s com-
posed of twenty-four members representing a wide variety of ethical, philo-
sophical, and religious views and asked the task force to consider whether the
state should drop or revise its laws banning assisted suicide; the commission re-
turned with a comprehensive report that unanimously favored retaining exist-
ing law.183 The task force recommended against legalization in part because it
would, in the commission’s words, impose severe risks on the poor, minorities,
and those least empowered in our society.184 “Officially sanctioning [euthana-
sia] might also provide an excuse for those wanting to spend less money and ef-
fort to treat severely and terminally ill patients, such as patients with acquired
immunodeficiency syndrome (AIDS).”185 Even those task force members who
thought euthanasia was justified in some instances concluded that, weighing the
costs and benefits, continued criminalization would “[curtail[] the autonomy
of patients in a very small number of cases when assisted suicide is a compelling
and justifiable response, [but would] preserve[] the autonomy and well-being
of many others. It [would] also prevent[] the widespread abuses that would be
likely to occur if assisted suicide were legalized.”186

Michigan appointed a similar commission to study the assisted suicide
issue after Kevorkian brought attention to the subject there.187 While the com-
mission was unable to achieve unanimity like the New York task force, those who
concluded that euthanasia should not be legalized focused specifically on 
the dangers of “social biases.”188 Although “[p]roponents of assisted suicide
would . . . point out that the criteria for allowing assisted suicide should be blind
to the factors of age or disability,” commission members argued that “[t]o sug-
gest that legalizing assisted suicide will not continue to reinforce negative stereo-
types and prejudices against [the] disabl[ed] . . . is to ignore the practical reali-
ties of how, and for whom, assisted suicide would be applied.”189

The British House of Lords Committee on Medical Ethics, after
lengthy hearings, reached much the same conclusion, recommending against le-
galization out of

concern[] that vulnerable people—the elderly, lonely, sick or distressed—

would feel pressure, whether real or imagined, to request early death. . . . [W]e

believe that the message which society sends to vulnerable and disadvantaged

people should not, however obliquely, encourage them to seek death, but

should assure them of our care and support in life.190

Even some enthusiastic advocates of legalization acknowledge that the compre-
hensive regime of health care in the Netherlands helps mitigate the incidence of
abuse or coercion in euthanasia and acknowledge that the American health care



system, where so many people are uninsured or underinsured, carries with it a
far greater risk that patients will be forced into accepting euthanasia as a result
of pressure, abuse, coercion, or general economic forces.191

Saving Money, Killing without Consent,

and Economic Disincentives to Care

Because normalizing assisted suicide and euthanasia would represent
such a sea change in our end-of-life laws and ethics, it would undoubtedly carry
with it other consequences for medicine, law, and social norms that cannot be
easily predicted or foreseen. Still, we might ask, what glimmers can we make out,
if only barely, on the horizon?

By way of example, as a cheaper and easier option (killing) becomes
available as a legitimate medical response to terminal illness or grave physical
suffering, might it create disincentives to the development and dissemination of
other, more expensive end-of-life options? A 1988 study strongly suggested that
physician incompetence and the lack of adequate palliative medicines in the
Netherlands has, in fact, contributed to the number of requests made for as-
sisted suicide and euthanasia in that country: more than 50 percent of Dutch
cancer patients surveyed suffered treatable pain unnecessarily, and 56 percent
of Dutch physician practitioners were found to be inadequately trained in pain
relief techniques.192 Another study conducted under the auspices of the U.S.
Department of Health and Human Services similarly concluded that:

Patients with cancer often have pain from more than one source, but in up to

90 percent of patients the pain can be controlled by relatively simple means.

Nevertheless, undertreatment of cancer pain is common because of clinicians’

inadequate knowledge of effective assessment and management practices, neg-

ative attitudes of patients and clinicians toward the use of drugs for the relief

of pain, and a variety of problems related to reimbursement for effective pain

management.193

Providing assisted suicide and euthanasia is indeed a cheap means of
responding to patients suffering grave pain—cheaper surely than guaranteeing
the care, attention, and pain medication required for some patients to die in
comfort. It is only reasonable to ask whether the recognition of killing as a valid
medical response to patient discomfort might create disincentives not just to the
development of new palliative treatments, but also to the full dissemination of
nursing and hospice care as well as existing and readily available pain suppres-
sants that can prevent suffering and the perceived need for assistance in dying.
Griffiths, while defending the Dutch euthanasia regime and advocating its ex-
tension to nonvoluntary killings, has expressly acknowledged that “there are oc-
casional indications” that economic considerations do play a role in the ad-
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ministration of assisted suicide in the Netherlands, noting that “some 12 per-
cent of the doctors and 15 percent of the prosecuting officials interviewed [in
1995] expect[ed] that drastic budget-cutting in the health-care system could
lead to increased pressure on doctors to engage in life-shortening practices.”194

And these findings come in a society where, quite unlike America, virtually
everyone is guaranteed medical care.195

We may see in the case of Cheney what may, in this respect, be a
glimpse of the future for American patients—even ones with medical insur-
ance. The HMO in her case was quite willing to pay (at the daughter’s urging)
for a second opinion after the first psychologist refused to certify Cheney for
death; subsequently, it agreed to allow the assisted suicide to proceed despite ev-
idence of coercion and patient incompetence; and at no point did the HMO in-
tervene to offer continued psychiatric counseling or a palliative care consulta-
tion.196 More recently, the very same HMO has even solicited its doctors to
participate in assisted suicide.197 A Kaiser executive e-mailed more than eight
hundred Kaiser doctors asking them to “‘act as Attending Physician under the
[assisted suicide] law for YOUR patients’ and [soliciting doctors] ‘willing to act
as ‘Attending Physician under the law for members who ARE NOT your pa-
tients’ to contact ‘Marcia L. Liberson or Robert H. Richardson, MD, KPNW
Ethics Services.’”198 As one observer has noted, “Kaiser is apparently willing to
permit its doctors to write lethal prescriptions [even] for patients [within
Kaiser’s HMO system whom] they have not treated.”199

Some, such as Otlowski, contend that it is “misguided” to view the le-
galization of assisted suicide or euthanasia as likely to detract from medical 
research and the dissemination of palliative care because proponents of legal-
ization only “wish . . . to expand the options available to patients.”200 But argu-
ments of this sort confuse intentions with consequences, failing to address the
possibility that legalization would create strong, if unintended, economic dis-
incentives to the provision of, and research into, improved palliative care. While
some have chosen to ignore or perhaps wish to leave implicit the money issue,
we saw in chapter 3 that others, like Derek Humphry, cofounder of the Hem-
lock Society, have made the issue remarkably explicit—with Humphry, among
others, candidly acknowledging that money is an “unspoken argument” in favor
of his position, adding that legalization would save the economy “hundreds of
billions of dollars.”201

A Duty to Kill? And to Die?

Even overlooking the economic forces that come into play if we treat
assisted suicide and euthanasia as legitimate forms of medical treatment, we
cannot ignore the possibility that we may also wind up establishing a new stan-
dard of care—imposing, in essence, a professional duty on physicians to offer



to “treat”patients with assisted suicide under certain circumstances.We saw that
this strain of thinking has run strong and deep in the history of the euthanasia
movement in America.202 And many contemporary advocates of legalization
are, in fact, openly discussing putative professional and legal “duties” along just
these lines.203 If killing should become a professional duty under certain cir-
cumstances, what would happen to the medical care professionals who fail to
act? Might they open themselves up to suits in negligence by families upset that
their relatives suffered needlessly because a doctor or nurse did not advocate
their death? Might we eventually have a “wrongful life” cause of action?

Also, could legalization foster a culture in which patient consent no
longer seems to be an absolute prerequisite to killing? Certainly such a result
would harm, not help, the objective of patient autonomy that many assisted sui-
cide advocates announce as their goal. But it is a possibility that cannot be con-
sidered implausible in an environment where some, like Griffiths and the Dutch
government itself, have expressly defended, and even advocated, the decrimi-
nalization of nonvoluntary killings.204 In the United States, family members are
frequently permitted by common law or statute to use their “substituted judg-
ment” to accept or decline medical treatment on behalf of elderly, incompetent
relatives.205 If euthanasia becomes an acceptable form of medical treatment in
a society where substituted judgment is already so deeply ensconced, it would
be but a small political and logical step to permit family members to decide
whether to kill their relatives without indicia of the patient’s consent—that is,
commit nonvoluntary euthanasia. Margaret Otlowski, who argues strongly for
legalizing voluntary euthanasia, recognizes the possibility of such a result in
America and considers it a distinct problem.206 Otlowski submits that eu-
thanasia should be legalized only in cases where the patient expressly and vol-
untarily consents,207 but she readily acknowledges that strong pressure will be
exerted to extend “substituted judgment” doctrine to cases of euthanasia—and
that this represents “perhaps the most plausible slippery slope concern.”208 Can-
tor goes a step further, conceding that the impetus for nonvoluntary euthana-
sia in America would be “overwhelming”and a result he would fully embrace.209

It might even be asked: would recognizing a right to die morph into a
duty to do so? Might a culture that embraces the concept that some people are
better off dead than alive decide that some persons should be killed, even if they
or their loved ones do not consent? As we saw in chapter 3, Margaret Battin ar-
gues that we can (and should) kill incompetent patients even when they pro-
vide express directives before becoming incompetent asking to be kept alive.
Ronald Dworkin hints at much the same thing. Peter Singer submits that soci-
ety is better off culling unwanted children. And at least one U.S. court has en-
dorsed the notion that physicians may indeed override a patient’s autonomous
desire for treatment. In April 1995, a Massachusetts court ruled “that a hospital
and its doctors need not provide [life-sustaining] care they deem futile,” even if
the patient expressly requests it.210 The case involved an elderly woman, Cather-
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ine Gilgunn, who became comatose after suffering irreversible brain damage.211

Gilgunn’s daughter instructed the hospital that her mother wished everything
medically possible be done for her should she become incompetent.212 The hos-
pital, however, ignored the daughter’s instructions and refused to place Gilgunn
on a respirator or provide cardiopulmonary resuscitation.213 The lawyer de-
fending the hospital provided his forthright assessment of the ruling: the court’s
“real point,”he said, was that,“physicians can’t be required to do things that they
feel would be inappropriate and harmful to the patient”—regardless of how the
patient herself “feels” (that is, instructs her fiduciary caregiver).214

Patricia Mann, who, notably, takes no position in the assisted suicide
debate, describes in vivid detail some of the cultural consequences that a shift
to legalization might entail for the medical profession:

[M]any doctors will adjust their practices, and gradually their values. . . . In-

sofar as assisted suicide is a cost-efficient means of death, doctors are . . . likely

to be rewarded by healthcare companies for participating in it. As institutional

expectations and rewards increasingly favor assisted suicide, expectations and

rewards within the medical profession itself will gradually shift to reflect this.

Medical students will learn about assisted suicide as an important patient op-

tion from the beginning of their training. We may expect that a growing pro-

portion of doctors will find themselves sympathetic to the practice, and will

find themselves comfortable with recommending it to their patients.215

But, as Mann notes, members of the medical profession would not be the only
ones affected:

Family members may want a loved one to remain alive as long as possible, while

also harboring secret desires to be done with this painful process. Many people

today are ashamed of such secret desires. . . . But if assisted suicide becomes

legal, such desires will cease to be wrongful in such an obvious way. If patients

themselves may decide to put an end to this painful process of dying, then it is

not blameworthy for relatives of such a patient to inquire whether he or she may

be thinking along these lines, and to offer sympathetic support for the idea.

. . . Once assisted suicide ceases to be illegal, its many advantages to busy rel-

atives will become readily apparent. More than merely an acceptable form of

ending, relatives and friends may come to see it as a preferred or praiseworthy

form of death.216

Nor can Mann’s predictions be dismissed as the stuff of science fiction.
Battin, Brock, Dworkin, and Cantor, if in perhaps slightly nuanced and varying
ways, all describe a world much like the one Mann describes, as does the former
governor of Colorado, Richard Lamm, who has openly and repeatedly defended
the view that the elderly have a duty to die to make room (and save resources
for) the young.217 Besides, we readily understand and accept that economic in-
centives play a role for HMOs in the care they choose to dispense (and not dis-



pense); why should this arena prove any different? Although doctors and hos-
pitals may have incentives to keep patients alive to generate higher bills for ad-
ditional care, if assisted suicide comes to be considered a legitimate (or perhaps
even a professionally preferred) form of “care” in such cases, wouldn’t we expect
HMOs to cut back on reimbursement for more expensive options? Is it not pos-
sible—even likely—that more expensive forms of end-of-life care may come to
be seen as luxuries,“elective,” and nonreimbursable (or only partially reimburs-
able) options? Perhaps even extravagant? Or selfish? As Mann notes:

If dying sooner is more cost efficient, their profit-based concerns will make

them prefer patients to choose assisted suicide. . . . Economic interests may

still seem crass in relation to dying patients, and yet we are already accustomed

to recognizing them in the context of treatment, as well as in all other contexts

of daily life. When we legalize assisted suicide, it too becomes a part of daily

life.218

Indeed, “[i]n our society, where almost everyone is pressed for time,
and many are pressed for money, individual notions of agency and the fabric of
social agency relations may evolve very quickly to reflect [assisted suicide’s] con-
veniences and cost efficiency.”219 If anyone should doubt how quickly economic
forces can change cultural norms and expectations, Mann asks us only to look
back to the 1950s and 1960s and compare how rapidly we have changed our
views about women working outside the home—with many people today going
so far as to “consider it somewhat indulgent and eccentric” for highly educated
women to give up professional careers in favor of remaining at home.220 How
can we doubt that our views of dying (and what amounts to self-indulgent be-
havior in the dying process) would change just as radically if assisted suicide
were legalized?221

7.4 D   “C” E?

John Griffiths and Helga Kuhse have sought to press the somewhat
counterintuitive notion that the decriminalization of assisted suicide is an es-
sentially “costless”enterprise. Just because assisted suicide is routine today in the
Netherlands, the reasoning goes, that fact does not necessarily mean that the
number of such deaths “increased after legalization” or that the number of such
deaths “is higher in the Netherlands than elsewhere.”222 In fact, Griffiths argues,
assisted suicide and euthanasia are practiced on a “widespread, if hidden,” basis
in the United States “at rates roughly comparable [to] those in the Netherlands,”
a “fact” that leads Griffiths to conclude that the “[l]egalization of euthanasia ap-
parently does not lead to an increase even in the rate of euthanasia itself.”223

This argument sounds deeply appealing, but is it sound?
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Griffiths’ Argument

To be sure, Griffiths is right to note that the data we have from the
Netherlands, like the data from Oregon, only tells us about the incidence of as-
sisted suicide and euthanasia after they became legally permissible in those ju-
risdictions, and that we lack much data regarding the rate of voluntary or non-
voluntary killings in those jurisdictions before legalization. But Griffiths does
nothing to dispel concerns that Dutch and Oregon procedures and practices
raise on their own terms, and he goes far beyond noting the limitations of cur-
rent data to an argument that is itself unwarranted on the available evidence.

First, Griffiths’ hypothesis—that decriminalization of assisted suicide
and euthanasia does not result in any additional cases of those practices—runs
directly contrary to the intuitive principle of the law of demand. The law of de-
mand holds that, other things being equal, the quantity demanded of a good
falls when the price of the good rises.224 Consistent with the law of demand, one
would expect that if certain “costs” associated with assisted suicide and eu-
thanasia (for example, the social stigma and difficulty of finding a willing physi-
cian to help when the practices remain illegal) are lowered or eliminated by le-
galization, more, not fewer, people would take advantage of this fact and seek an
early death. Advocates of legalization usually champion exactly this point, ar-
guing for the regularization of assisted suicide precisely because doing so would
allow more people the autonomy to decide to kill themselves. Griffiths gives us
no reason to adopt a contrary, and entirely counterintuitive, assumption.

Second, while Griffiths asserts that assisted suicide and euthanasia are
secretly practiced in the United States on approximately the same scale as they
are openly practiced in the Netherlands, the only authority he provides for this
claim is a citation to an amicus brief in Glucksberg signed by Ronald Dworkin,
among others, and described by its authors as the “Philosophers’ Brief”; that
legal advocacy piece hardly purported to provide a systematic study of assisted
suicide and euthanasia rates in the United States.225

Griffiths’ empirical assertion is, in fact, contradicted by available data
—data that are, not surprisingly, entirely consistent with what one would ex-
pect under the law of demand. The 1995 Survey of Dutch physicians found that
63 percent of general practitioners and 37 percent of clinical specialists in the
Netherlands (53 percent of all physicians) had performed euthanasia or assisted
suicide.226 By contrast, a survey of physicians in Oregon conducted prior to the
legalization of assisted suicide in that state found that only 21 percent had re-
ceived a request for euthanasia or assisted suicide and just 7 percent had writ-
ten a lethal prescription at a patient’s request.227 Further, a 1996 nationwide sur-
vey of over 1,900 U.S. physicians (conducted by, among others, Timothy Quill,
a highly vocal assisted suicide advocate)228 found that, over the entire course of



their careers, 11.1 percent of physicians had received a request for euthanasia,
18.3 percent had received a request for assisted suicide, and approximately 6 per-
cent had acceded to at least one request for either euthanasia or assisted sui-
cide.229 One of Quill’s coauthors remarked that the “most important finding”
in this survey was that “[t]his is really not happening very often. . . . It’s a rare
event.”230 Though a defender of the Dutch regime, van der Maas, too, has con-
ceded that the figures from the United States “are consistently lower than those
we found” for the Netherlands,231 and extant data suggest that “the proportion
of deaths in the United States that involve physician-assisted suicide and 
euthanasia is likely to be small.”232 The American Geriatrics Society has con-
curred as well, suggesting that the widespread practice of assisted suicide and
euthanasia “seems unlikely. Three-quarters of all deaths happen in institutions
where a regularized practice would require the collusion of a large number of
persons.”233

Third, even supposing, counterfactually, that the rates of voluntary as-
sisted suicide and euthanasia in the United States (where the practices are gen-
erally illegal) and the Netherlands (where the practices are allowed) are at pres-
ent comparable, it would be an error to leap to the conclusion that legalization
in the United States would therefore be a “costless” enterprise. It would be
equally consistent with the facts to suppose that different countries have differ-
ent baseline (prelegalization) rates of assisted suicide and euthanasia because of
unrelated cultural phenomena and that, consistent with the law of demand,
legalizing voluntary assisted suicide and euthanasia (and thus reducing the
“price” associated with the practices) would lead to an increase in the frequency
of the practices when compared with baseline, prelegalization rates in any given
country.

Kuhse’s Argument

In a variation of Griffiths’ hypothesis, Kuhse rejects any suggestion that
“the rate at which doctors intentionally end patients’ lives without an explicit
request is higher in a country where voluntary euthanasia is [practiced] openly
. . . than in a comparable country which prohibits the practice.”234 Simply put,
in her view,“laws prohibiting the intentional termination of life . . . do not pre-
vent doctors from intentionally ending the lives of some of their patients” with-
out consent.235

As with Griffiths’ theory, however, the foundation on which Kuhse
seeks to build her argument is not free from question. Kuhse argues that non-
voluntary killings in her home country of Australia, where assisted suicide is
now illegal, occur more frequently than in the Netherlands,236 and, therefore,
that legalization is likely to reduce (or at least not increase) the total number of
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cases of nonvoluntary killings.237 But, again, the fact that nonvoluntary killings
in Australia may already be high when compared with the Netherlands does not
mean that the problem of nonconsensual killings will not be exacerbated in Aus-
tralia if voluntary assisted suicide and euthanasia are legalized there. Kuhse’s
empirical claim is equally consistent with the supposition that Australia simply
starts from a different (higher) baseline of nonconsensual killings and that, as
voluntary assisted suicide and euthanasia become more common, so too will
nonconsensual killings due to abuse, mistake, or coercion.

Similarly, Kuhse’s thesis—like Griffiths’—is in tension with the law of
demand. As nonconsensual killings become more acceptable—as they surely
have in the Netherlands, where the government has sought to justify them as a
“necessity,”238 and where some, such as Griffiths, have urged their complete de-
criminalization239—one would expect the number of such cases to increase, not
remain constant as Kuhse seems to suppose. While an exception to the law of
demand is not inconceivable, any theory that depends on such an exception
would require considerable proof.

The empirical data Kuhse cites, like her theory itself, are open to ques-
tion. Kuhse’s data come from a postal survey of physicians that she conducted
together with Peter Singer.240 Beyond her academic and survey work, Kuhse is
past president of a euthanasia advocacy group, the World Federation of Right-
to-Die Societies.241 Singer, DeCamp Professor at Princeton University’s Center
for Human Values, is, like Kuhse, a vocal exponent of legalizing assisted sui-
cide.242 Indeed, Singer even advocates killing unwanted infants—that is, infan-
ticide.243 Kuhse and Singer’s survey was limited to Australian doctors and makes
no findings that would permit them to reach any conclusions about the fre-
quency of assisted suicide in the United States.244 Within Australia, their most
fundamental finding was that voluntary euthanasia and assisted suicide collec-
tively represent approximately 1.8 percent of all deaths.245 By comparison, how-
ever, voluntary euthanasia and assisted suicide accounted for 2.2 percent of all
deaths in the Netherlands in 1990, and 2.7 percent of all deaths there in 1995.246

These data, standing alone, are hardly consistent with the thesis that legaliza-
tion does not result in more killings; rather, they suggest that euthanasia and
physician-assisted suicide were 50 percent more common in the Netherlands
in 1995 than in Australia in 1996, exactly what one would expect given the law
of demand.

Kuhse and Singer, perhaps unsurprisingly, seek to emphasize other
findings from their survey. By way of example, Kuhse claims that passive (that
is, by omission) nonvoluntary euthanasia is more common in Australia than the
Netherlands, despite its greater acceptability in the Netherlands.247 But at least
some of the data on which Kuhse and Singer base this conclusion do not seem
to support their assertion. For example, they claim that 22.5 percent of all deaths
in Australia were the result of omissions of care without “explicit” patient re-



quest, and they seek to contrast this figure with the Dutch experience, noting
that all decisions to omit treatment, consensual and nonconsensual, accounted
for 13.3 percent of deaths in the Netherlands in 1995.248 After unearthing data
buried in a table, however, one finds that included within the critical 22.5 per-
cent figure of supposedly nonconsensual killings is a very large number of cases
(21 percent of all omission cases) where patient-physician discussions, if any,
are unknown because the participating physicians simply declined to provide
any information in the write-in postal survey.249 The analogous nonreport rate
in the Netherlands was far lower (5 percent).250 This large difference could per-
haps be attributed to the fact that Kuhse’s survey depended on voluntarily
mailed-in results, while the van der Maas survey relied on in-person interviews
and studies of mandatory death certificates filed with the state; accordingly, it
would have been relatively easy (and understandable) for doctors in the Aus-
tralian survey to bypass questions about what, if any, private (and privileged)
doctor-patient discussions they may have had.

In any event, an apples-to-apples comparison of nonvoluntary eu-
thanasia by omission, avoiding nonreport cases, seems to undercut Kuhse and
Singer’s thesis. According to Kuhse and Singer, 28.6 percent of all deaths in Aus-
tralia are the result of omissions of care with or without consent.251 Of that uni-
verse, only 27 percent occurred without some indication, explicit or less than
explicit, of patient consent;252 thus, deaths by omission of care without any in-
dication of patient consent amounted to just 7.72 percent of all deaths in Aus-
tralia. From the 1995 survey, by comparison, we know that omissions of care ac-
counted for about 20.2 percent of all deaths in the Netherlands in 1995.253 And
we know that 51 percent of these cases involved no physician-patient discussion
at all—nearly double the same applicable percentage for Australia.254 Accord-
ingly, approximately 10.3 percent of patients in the Netherlands—or 33 percent
more persons than in Australia—appear to have died as a result of omissions of
care without any indicia of consent.255

Other problems exist in Kuhse and Singer’s data. Robert Manne of
Australia’s LaTrobe University, for example, has questioned the finding that 64.8
percent of all deaths in Australia are the result of some medical decision, for-
mally labeled as a “medical decisions concerning the end of life” (MDELs).256

By comparison, Dutch data show that MDELs occur in approximately 40 per-
cent of all deaths.257 This considerable disparity has led Manne to ask:

As about 30 per cent of deaths in Australia must be, as in Holland, sudden or

acute where MDELs could not take place, what [the authors] are effectively

claiming is that while in Holland an MDEL takes place in a little over one-half

of non-acute deaths, in Australia a medical decision concerning the end of life

takes place in almost every case. . . . To my mind this finding calls into question

the scientific rigour of the whole study.258
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Finally, even if Griffiths and Kuhse could convincingly prove their
counterintuitive hypotheses that decriminalization does not encourage more
cases of voluntary and nonvoluntary assisted suicide and euthanasia, it would
not necessarily demonstrate that decriminalization is the appropriate policy re-
sponse. As the U.S. Department of Justice has observed,

[b]y parity of reasoning, if it could be shown that physicians violated tradi-

tional medical canons of ethics more often than is usually supposed, e.g., by

engaging in sexual relations with their patients or disclosing patient confi-

dences, it would follow that the evidence of such deviations overturned the

professional standards prohibiting such misconduct.259

Simply put, evidence about the pervasiveness of the “clandestine” practice of as-
sisted suicide and euthanasia under current law can be wielded by partisans on
both sides of the debate—constituting to some a reason for greater vigilance
and enforcement rather than a reason for legalization. Certainly, the contem-
porary debate over the status of illicit drugs illustrates this point, with politi-
cians and the public on both sides agreeing that drug usage occurs on a large
scale but utterly disagreeing on whether to step up enforcement measures or re-
peal possession laws. And, of course, we have seen how the argument has played
out so far in the American debate over assisted suicide: the recent activities of
Kevorkian and his followers have induced most state legislatures across the
country, along with the U.S. Congress, to take steps aimed at enhancing, not wa-
tering down, the enforcement of laws against the practice.260

One might, at this point, respond that legalization would at least allow
the state to oversee and regulate the practice of assisted suicide and euthanasia,
ensuring that safeguards are respected by bringing the practices out of the closet
and into the light of day. But the evidence from the Netherlands and Oregon
does not seem to offer great comfort that decriminalization would result in zeal-
ous regulatory reporting or enforcement. As we have already seen, Oregon offi-
cials admit that they have no idea how often state law is violated, and no way to
detect cases of abuse and mistake.261 Meanwhile, as we discussed earlier, nearly
half of Dutch doctors admitted in 2001 that, despite the acceptability of assisted
suicide and euthanasia in the Netherlands, they have refused to comply with re-
porting requirements—and they have done so disproportionately in cases
where they kill the patient without consent and fail to consult professional col-
leagues.262 Even Griffiths has acknowledged that the present control regime in
the Netherlands “is a bit of a paper tiger,”263 one apparently so irremediable that
the only solution Griffiths offers is the decriminalization of nonconsensual
homicide—an alternative that may well make enhanced enforcement of exist-
ing law look preferable by comparison to many.



7.5 H  “B”  C  B 

 L?

To this point, I have sought to suggest that legalization, even if nar-
rowly limited to the terminally ill or gravely suffering, cannot readily be labeled
a “costless” enterprise in a sound utilitarian calculus. It is perhaps equally im-
portant, however, to emphasize what I have not done: I have not proven that the
costs we might associate with legalization outweigh the benefit of permitting
people who really wish to kill themselves the liberty of doing so. I have not even
sought to show that the costs and benefits of normalization are in equilibrium.
All I have done or sought to do, to this point, is to question whether the appli-
cation of a utilitarian analysis inexorably leads to the conclusion that legaliza-
tion represents the best solution for the greatest number of persons. Having 
suggested that the utilitarian scales do not obviously or necessarily tip in the di-
rection of legalization, the question remains: how are we to balance the com-
peting costs and benefits? Accepting that legalization may bring with it unin-
tended and unwanted consequences, as well as real benefits, the utilitarian wants
somehow to try to sum up these competing costs and benefits and arrive at the
most efficient or optimal social policy result. But how?

Utilitarians do not, of course, uniformly line up in favor of legalizing
assisted suicide or euthanasia. In the 1950s, Glanville Williams wrote The Sanc-
tity of Life and the Criminal Law, the classic utilitarian case for euthanasia.264

Soon afterward, Yale Kamisar published an article arguing for the opposite con-
clusion while applying the same utilitarian approach and methods.265 The most
interesting feature of the Williams-Kamisar debate is not that two utilitarians
disagree. Nor is it in trying to determine who offered the more complete or ac-
curate utilitarian calculation based on data from long ago. Instead, the interest-
ing question raised by the debate they began (and which, as we have seen, con-
tinues with vigor to this day) is whether—even if one could definitively identify
all of the positive and negative consequences associated with assisted suicide 
or euthanasia—one could then rationally and objectively weigh those conse-
quences to ascertain the “correct” result. On a purely utilitarian account, how
can we compare, for example, the interest the rational adult seeking death has
in dying with the danger of mistakenly killing persons without their consent?

Such questions suggest a fundamental problem besetting both Wil-
liams’ and Kamisar’s projects: the absence of any agreed scale on which the util-
itarian can weigh or compare radically different competing values. Endeavor-
ing to compare or weigh, say, the interest the rational adult tired with life has in
choosing death against the interest the incompetent elderly widow has in avoid-
ing being killed by a greedy guardian and heir, without reference to any extrin-
sic, agreed upon moral rule or code is a seemingly impossible, even senseless,
enterprise. It is senseless in the way that it is senseless to compare or commen-
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surate the virtues of apples to those of oranges, or “in the way that it is senseless
to try to sum up the quantity of the size of this page, the quantity of the num-
ber six, and the quantity of the mass of this book.”266

Battin appears to identify the incommensurability problem underly-
ing utilitarian arguments against assisted suicide and euthanasia, acknowledg-
ing that:

The wedge argument against euthanasia [that is, the fact that allowing volun-

tary euthanasia may lead to acceptance of nonvoluntary euthanasia] usually

takes the form of an appeal to the welfare or rights of those who would become

victims of later, unjustified practices. Usually, however, when the conclusion is

offered that euthanasia therefore ought not be permitted, no account is taken

of the welfare or rights of those who are to be denied the benefits of this prac-

tice. Hence, even if the causal claims advanced in the wedge argument are

true . . . they still do not establish the conclusion. Rather, the argument sets up

a conflict. Either we ignore the welfare and abridge the rights of persons for

whom euthanasia would clearly be morally permissible in order to protect

those who would be the victims of corrupt euthanasia practices, or we ignore

the potential victims in order to extend mercy and respect for autonomy to

those who are the current victims of euthanasia prohibitions.267

Although she seemingly identifies the incommensurability problem—
namely, that utilitarian reasoning merely “sets up a conflict” between compet-
ing goods without resolving it—Battin claims to see a way out using utilitarian
reasoning:

To protect those who might wrongly be killed or allowed to die might seem a

stronger obligation than to satisfy the wishes of those who desire release from

pain, analogous perhaps to the principle in law that “better ten guilty men go

free than one be unjustly convicted.” However, the situation is not in fact anal-

ogous and does not favor protecting those who might wrongly be killed. To let

ten guilty men go free in the interests of protecting one innocent man is not

to impose harm on the ten guilty men. But to require the person who chooses

to die to stay alive in order to protect those who might unwillingly be killed

sometime in the future is to impose an extreme harm—intolerable suffering

—on that person, which he or she must bear for the sake of others. Further-

more, since, as I have argued, the question of which is worse, suffering or death,

is person-relative, we have no independent, objective basis for protecting the

class of persons who might be killed at the expense of those who would suffer

intolerable pain; perhaps our protecting ought to be done the other way

around.268

In this latter passage, Battin intimates that the conflict between the
competing autonomy interests of those who wish to die and those who wish not
to be killed without their consent can be resolved, and perhaps resolved in favor



of allowing euthanasia—that is, “perhaps our protecting ought to be done the
other way around.”269 Battin begins, however, by acknowledging that the “ten
guilty men” maxim, frequently cited as an ideal of our justice system, seems to
cut against her position.270 Battin responds to this by suggesting that the maxim
is not properly applicable in, or analogous to, the assisted suicide and euthana-
sia debate.271 She suggests that society’s traditional willingness to protect the
one innocent man even at the expense of letting ten guilty men go free is based,
at least in part, on the fact that doing so imposes no “harm” on the guilty men;
by contrast, Battin observes, preventing persons from seeking assistance in
dying does impose real harms on them.272

This argument simply does not work. The point of the “ten guilty men”
is not that we protect innocent human life against the risk of mistaken or wrong-
ful killings only when it imposes no harm on the guilty, as Battin seems to sug-
gest. Rather, it is that society protects the innocent individual life against such
risks even when it means accepting harms to the guilty men’s potential future
victims and to the other innocent victims of those emboldened by the state’s le-
niency. Thus, any attempt to apply the maxim in the consensual homicide con-
text would surely result in the conclusion that it is wrong to endorse a regime
that allows even one innocent person to be killed as a result of abuse, mistake,
or coercion—and it would do so even if it means accepting the fact that other
innocent persons may be forced to forgo the opportunity to obtain assisted sui-
cide or euthanasia.

Other utilitarians seeking a way around the incommensurability prob-
lem sometimes seem to resort to the principle of double effect we explored in
chapter 4, arguing that the undesirable consequences associated with permit-
ting assisted suicide and euthanasia (for example, deaths caused by abuse, mis-
take, or pressure) may be discounted because they are unintended; in legalizing
assisted suicide, society intends not to do anyone any harm but only to permit
freely chosen decisions to die. Joel Feinberg, for one, argues that we should

consider reasonable mistakes in a legalized voluntary euthanasia scheme to be

“the inevitable by-products” of efforts to deliver human beings, at their own

requests, from intolerable suffering, or from elaborate and expensive prolon-

gations of a body’s functioning in the permanent absence of any person to an-

imate that body.273

Williams similarly downplays the fact that legalizing assisted suicide is
likely to carry with it (additional) killings due to abuse, mistake, or pressure:
“[i]t may be allowed that mistakes are always possible, but this is so in any of the
affairs of life.”274 Yet, Williams’ apparent reliance on double effect doctrine in
this context—distinguishing between “mistakes” or other unintended conse-
quences associated with legalization, and those consequences that are in-
tended—is distinctly at odds with his vociferous attack on the principle else-
where.275 It is also, fundamentally, a recognition that utilitarianism cannot, by
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itself, solve the assisted suicide question. In suggesting that intended conse-
quences are more important or weighty than unintended ones, Feinberg and
Williams step outside a purely utilitarian analysis aimed at enhancing pleasur-
able or social welfare–maximizing consequences to endorse a separate, inde-
pendent moral theory for ranking or scoring different kinds of consequences, one
that is foreign to a strictly utilitarian account.

Even supposing they could somehow rank consequences based on the
intent behind them without undermining the promise of their consequentialist-
utilitarian enterprise (and it is hard to see how they could), Feinberg’s and
Williams’ argument still does not end the assisted suicide debate. Rather, it only
raises the question whether a state that chooses legalization, with the intent to
permit freely chosen deaths (with the unintended and unwanted “expense” of
new cases of killing due to abuse, mistake, and pressure), is preferable, by refer-
ence to some moral principle, to a state that chooses to make assisted suicide il-
legal, with, say, the intent of fulfilling the ten guilty men maxim and protecting
innocent life against nonconsensual killings due to abuse, mistake, or pressure
(though with the unintended and unwanted “expense” of denying some people
who wish to die a legal right to obtain help from others). Simply put, merely ref-
erencing intent is hardly enough: Feinberg and Williams still owe us some ex-
planation why a regime that intends to allow some persons the freedom to en-
gage legally in assisted suicide is to be preferred to one that intends to protect
innocent life by prohibiting such practices.

7.6 C

In this chapter, I have sought to show that the utilitarian case for as-
sisted suicide and euthanasia is not altogether free from doubt. To be sure, ben-
efits would flow from legalization, including the possibility that some persons
would be able to end painful suffering. I do not seek to discount such benefits
or to suggest that they are “outweighed” by attendant costs. Instead, I have
sought only to show that legalization may also entail costs and, thus, that the
utilitarian interested in selecting the legal rule that serves the greatest-good-for-
the-greatest-number is presented with a nontrivial choice.

Such practical concerns about the costs attendant to legalization have,
in fact, persuaded many authorities to retain laws against assisted suicide. The
Canadian Supreme Court declined to find a right to assisted suicide precisely
because, in its judgment, “the concerns about abuse and the great difficulty in
creating appropriate safeguards” make it impossible to say that a blanket prohi-
bition on assisted suicide is inappropriate or fails to reflect “fundamental values
at play in our society.”276 The British House of Lords also once recommended
against legalization, in part because “it would not be possible to frame adequate
safeguards against non-voluntary euthanasia if voluntary euthanasia were to be



legalised. It would be next to impossible to ensure that all acts of euthanasia were
truly voluntary, and that any liberalisation of the law was not abused.”277 In the
United States, Justice Souter, concurring in Glucksberg, declined to find a con-
stitutional right to assisted suicide because, in his view, “[t]he case for the slip-
pery slope is fairly made out here . . . because there is a plausible case that the
right claimed would not be readily containable by reference to facts about the
mind that are matters of difficult judgment, or by gatekeepers who are subject
to temptation, noble or not.”278 Such judgments, I submit, cannot be ruled out
as unreasonable on the available evidence.

In the end, moreover, I submit that the utilitarian focus on competing
costs and benefits—such as the interest in allowing patients to exercise their au-
tonomy versus the interest in preventing the nonconsensual killing of innocent
persons—may help sharpen our thinking about the policy choice we face, but
it provides us with no definitive guidance when it comes to choosing between
such radically different, and ultimately incommensurate, interests. A utilitarian
approach to the assisted suicide question may help clarify the consequences of
legalization or nonlegalization, but it will not—and, more fundamentally, can-
not—resolve the debate.
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8
Two Test Cases: Posner and Epstein

IN RECENT years, Richard Posner and Richard Epstein have pub-
lished provocative arguments for the legalization of assisted suicide. Posner 
introduced Aging and Old Age in 1995, and Epstein followed in 1999 with Mor-
tal Peril. Posner argued for legalization primarily on practical, or utilitarian,
grounds. The benefits associated with legalization, he claimed, outweigh any at-
tendant costs. Legalization would, in this sense, be the “efficient” legal response.
Epstein’s argument, meanwhile, was equally characteristic of his body of work:
in deference to the harm principle and libertarian ideal, he argued that govern-
ment should leave people unfettered to make their own decisions. These authors
exemplify some of the arguments developed in the two preceding chapters and,
thus, provide us with test cases: Do the points I have suggested with respect to
autonomy- and utilitarian-based theories of assisted suicide and euthanasia
withstand these recent thoughtful writings?

Ultimately, I believe they do. The empirical benefits Posner claims will
flow from legalization are open to question, and Posner’s utilitarian calculus
founders on the incommensurability problem. Eventually, as I hinted in the last
chapter, Posner himself offers an alternative argument; joining Epstein, he sug-
gests that persons should be left to decide for themselves whether to seek as-
sisted suicide because no harm befalls any third party. Yet faithful adherence to
libertarian theory tends not merely toward legalizing assisted suicide for the ter-
minally ill, but also toward legalization of assisted suicide, euthanasia, and con-
sensual homicide for all competent adults, regardless of their physical condition
or reasons for action.

8.1 P’ U C  A S

Posner argues for legalization of assisted suicide primarily on the
strength of an empirical claim that it would lead to fewer, not more, suicides.1

Without assisted suicide as a viable legal option, the argument runs, people
frightened of disability associated with terminal illness are forced either to kill
themselves while they still can or face the prospect of losing self-control.2 If as-



sisted suicide were legalized, people would not feel compelled to kill themselves
early, but would instead rest assured that assistance in dying will be available to
them even after they become physically incapacitated:

If the only choice is suicide now and suffering later, individuals will frequently

choose suicide now. If the choice is suicide now or suicide at no greater cost

later, they will choose suicide later because there is always a chance that they

are mistaken in believing that continued life will impose unbearable suffering

or incapacity on them. They would give up that chance by committing suicide

now. The possibility of physician-assisted suicide enables them to wait until

they have more information before deciding whether to live or die.3

Posner’s hypothesis—that the primary benefit of legalization accrues
to elderly persons faced with the prospect of oncoming disability—is, however,
oddly in tension with his simultaneous assertion that “some of the strongest cases
of rational suicide” do not involve the elderly at all, but “people who face an in-
definite lifetime of paralysis, severe pain, or other terrible disability.”4 In this case,
one thinks not of the aged patient facing a terminal illness, but the young quad-
riplegic with years to live. The primary empirical benefit Posner claims for legal-
ization (fewer and older suicides), thus, seemingly has little to do with what he
identifies as the most compelling cases for assisted suicide (young persons who
suffer from neither a terminal illness nor unendurable pain). Posner’s hypothe-
sis also depends heavily on the supposition that people frequently use suicide as
a rationally calculated means of escaping future and oncoming disabilities. But
Posner presents no evidence for this supposition; in fact, extant evidence strongly
suggests that suicide is more often linked not with such careful rational reflection
but with depression and psychological diagnosable ailments.5 Further, by far the
highest rates of suicide in the United States today belong not to younger or mid-
dle-aged adults supposedly responding in a reasoned way to the fear of future 
illness and disability, but to the very elderly (those over seventy-five)—thus sug-
gesting that one of the primary benefits Posner seeks to achieve through legal-
ization (later suicides) may have been accomplished already.6

While the foregoing analysis indicates an unresolved tension between
Posner’s thesis and his stated goal, and while it raises the question whether there
really are significant numbers of relatively younger persons who have coolly
chosen to kill themselves rather than risk the prospect of future illnesses, none
of this directly addresses the specific empirical data that Posner offers in sup-
port of his fewer-and-later-suicides hypothesis.

Posner’s Argument from U.S. Data

The first piece of evidence Posner presents in support of his fewer-and-
later-suicide hypothesis is a regression analysis testing the relationship between
suicide rates and the status of state law on assisted suicide:

144 C H A P T E R  E I G H T



T W O  T E S T  C A S E S 145

The question whether allowing physician-assisted suicide in cases of physical

incapacity would increase or reduce the suicide rate can be studied empirically.

[The table] regresses state suicide rates in the United States on state per capita

income, the percentage of the state’s population that is black (blacks have much

lower suicide rates than whites), and a dummy variable that takes a value of 1

if a state has a law criminalizing physician-assisted suicide and 0 otherwise.

The coefficients of the income and percentage-black variables are negative and

highly significant statistically, and these two variables explain a good deal of

the variance across states in the suicide rate. The coefficient of the law variable

is also negative, implying that states that forbid physician-assisted suicide do

have lower suicide rates than states that permit it. But it is not statistically sig-

nificant, though perhaps only because most suicides are not committed by ter-

minally ill or otherwise desperately ill people and thus do not come within the

scope of the hypothesis that I am trying to test. Although these results do not

suggest that repealing an assisted-suicide law is a sound method of reducing a

state’s suicide rate, they cast at least some doubt on the hypothesis, which I

have been questioning despite its intuitive appeal, that making suicide easier

is likely to lead to more suicides.7

Posner here concedes that he finds no statistically significant relationship
between assisted suicide laws and the rate of suicide. Yet, somewhat remarkably,
Posner proceeds to argue that the data lend support to his hypothesis anyway:
“[a]lthough these results do not suggest that repealing an assisted-suicide law is a
sound method of reducing a state’s suicide rate, they cast at least some doubt on
the hypothesis . . . that making suicide easier is likely to lead to more suicides.”8

But Posner’s findings simply are not helpful to his own thesis. Before a regression’s
findings are deemed sufficiently reliable for an economist to offer them in evidence
in a federal court, typically they must reflect a 95 percent confidence level (with a
t-statistic of 1.96).9 Posner’s t-statistic for assisted suicide laws is less than 1.00
(0.951), suggesting a possibility of sampling error of approximately 40 percent.

Posner also reveals that his data regarding the status of state assisted
suicide laws are drawn from a single footnote in a student-written law review
note.10 That student note, however, merely declared that “most states” ban as-
sisted suicide by statute and proceeded to cite a great many state laws as exam-

Regression of Suicide Rate on Assisted-Suicide Law and Other Variables 

(t-statistics in parentheses)

Per Capita Percentage Assisted-

Income Black Suicide Law R2

�.0005 �.1287 �.7601 .31

(�3.388) (�2.999) (�0.951)



ples to support that claim.11 When constructing his regression, Posner appar-
ently (mis)inferred that the remaining, unlisted states do not have statutes ban-
ning the practice. In fact, at least ten states not identified by the student note
have statutes banning assisted suicide.12 Posner’s “dummy variable” column
thus actually runs counter to available evidence.

Posner’s Argument from Dutch Data

Lacking meaningful support for his thesis based on American data,
Posner also seeks to rest his argument on evidence from the Netherlands. He
posits that the rate of elderly male suicide was “very high in the Netherlands be-
fore euthanasia became common in the early 1970s and has fallen since, both
absolutely and relatively” compared to other Western European countries,13

and he points to data reproduced in Figure 8.1.
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Posner asserts that the legalization of assisted suicide caused the drop
in the Dutch male suicide rate between 1965 and 1990, yet, somewhat surpris-
ingly, he makes no effort whatsoever to consider —let alone rule out—the sta-
tistical significance of other potential causal factors for the phenomenon he ob-
serves in the data.14 There are, moreover, ample reasons to question Posner’s
untested causal assertion.

First, assisted suicide became legally permissible only with a decision
by the Dutch Supreme Court in 1984 recognizing a limited “necessity” defense
to homicide charges for physicians who kill the terminally ill.15 The fact that the
male suicide rate, as depicted in Figure 8.1, declined profoundly between 1970
and 1984—before the key judicial decision—suggests that other factors, besides
legalization, may have been responsible for reducing the incidence of suicide.
Since the Dutch effectively legalized assisted suicide in 1984, moreover, Figure
8.1 reveals that the rate of Dutch male suicides has followed roughly the same
trajectory as the rate of male suicides in England and Wales, where assisted sui-
cide remains unlawful, casting doubt on whether one can attribute the decline
between 1984 and the present to any factor unique to the Netherlands.

Second, Posner curiously rests his argument on suicide data for men.
He relegates to a footnote any mention of equally available data for women.16

And, as reflected in Figure 8.217 an examination of the data for Dutch women
shows that the rate of elderly Dutch female suicides has not meaningfully de-
clined since de facto legalization in 1984.18

Third, World Health Organization data depicted in Figures 8.3 and 8.4
reflect that, after nearly two decades of de facto legalization (and the very large
number of deaths now attributable to assisted suicide and euthanasia in the
Netherlands), the rate of unassisted suicides among older people in the Nether-
lands remains comparable to the rate of elderly suicides in many other coun-
tries where assisted suicide is unlawful.19 For example, the suicide rate for el-
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derly women is actually higher in the Netherlands than it is in the United States.
(Meanwhile the suicide rate for elderly men is only slightly lower in the Nether-
lands than it is in America, but still higher than the comparable suicide rate for
elderly men in Britain, Canada, or Australia.) Arguably, the most one might ven-
ture to state with confidence about the Dutch experience is that decades ago the
suicide rate among older persons was out of kilter with many other Western
countries and in recent years has more or less fallen in line.

Fourth, while Posner focuses on the rate of elderly Dutch suicides as
compared to that country’s overall suicide rate, such a comparison tells us only
the relative percentage of suicides committed by older persons. Posner’s com-
parison sheds little or no light on his self-declared hypothesis, namely, that le-
galization of assisted suicide should result in younger and healthier persons com-
mitting suicide less frequently.

Indeed, if Posner’s hypothesis were true—and younger and healthier
persons commit fewer suicides when assisted suicide is legally tolerated—one
might expect to find that the overall number of Dutch suicides, including those
committed by younger, healthier persons, declined after 1984 when assisted sui-
cide was effectively legalized. Posner, however, does not squarely address that
question, nor would doing so appear to aid his argument. The overall suicide
rate in the Netherlands is nearly double what it was fifty years ago—9.4 deaths
per 100,000 persons in 2000 versus 5.5 per 100,000 persons in 1950.20 Since
1980, four years before de facto legalization, the Dutch suicide rate has consis-
tently hovered somewhere in the range of 9.4 and 11.3 deaths per 100,000 per-
sons.21 Simply put, the Dutch appear to have been unable to effect meaningful
decreases in the overall suicide rate despite de facto legalization of assisted sui-
cide in 1984.
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Finally, Posner’s thesis—much like the theories offered by Griffiths
and Kuhse22—appears to be in tension with the law of demand, suggesting that
legalizing assisted suicide (that is, reducing the costs and barriers associated
with its practice) would result in fewer, rather than more, cases of suicide and
assisted suicide overall. Unlike Griffiths or Kuhse, Posner at least recognizes the
inconsistency between his argument for assisted suicide and the law of demand
and openly argues for a rather extraordinary exception to the rule:

It may be objected that my entire analysis violates the economist’s Law of De-

mand; that lowering the price of a good or service—here, suicide—must in-

crease rather than reduce the demand for it. This is not the correct way to frame

the issue. We have two goods, not one: unassisted suicide, and physician-

assisted suicide. They are substitutes, so lowering the price of the second (by

legalizing it) will reduce the demand for the first, and nothing in economics

teaches that this reduction must be fully offset by the increased demand for the

second good. A razor blade that retains its sharpness for ten shaves is a substi-

tute for one that retains it for only one shave, but if the former takes over the

market the total number of razor blades produced and sold will decline even

if the longer-lasting blade is no more expensive than the other blade.23

Essentially, Posner supposes that demand will simply shift from unas-
sisted suicide to assisted suicide, and that no additional demand will be gener-
ated from the latter’s legalization. But Posner offers no evidence that assisted
suicide is a one-for-one substitute for unassisted suicide, and available data do
not seem to support this proposition. Contrary to what one would expect to find
if Posner’s hypothesis were true, the Dutch suicide rate has not changed sub-
stantially since assisted suicide was effectively legalized in 1984.24 At the same

C
an

ad
a

U
K

Au
st

ra
lia

Fi
nl

an
d

N
or

w
ay

D
en

m
ar

k
Sw

ed
en

N
et

he
rla

nd
s

U
SA

G
er

m
an

y
Fr

an
ce

Ita
ly

Sp
ai

n

2.5

2.0

1.5

1.0

0.5

0

4.0

3.0

3.5

Figure 8.4 Suicide Rate of Elderly Men as a Multiple of the Total Male Suicide Rate



time, although we do not have pre-1984 data for assisted suicide and euthana-
sia, we know that assisted suicide and euthanasia have become leading causes of
death: more deaths now result from those practices combined than from many
other significant causes (for example, HIV, leukemia, or homicide).25 In 1995
alone, the Dutch recorded 3,118 acts of euthanasia, 542 assisted suicides, and
949 affirmative killings without patient consent, for a total of 4,609 deaths,
amounting to 3.4 percent of all deaths in the Netherlands that year.26

Posner’s exception to the law of demand hypothesis runs not only
against the grain of the available empirical data, but his hypothetical analogy
lacks explanatory value in the “market” for end-of-life services. In Posner’s hy-
pothetical, unassisted suicide is like a disposable, single-use razor blade.27 With
the introduction of a reusable, ten-shave razor (which Posner likens to assisted
suicide) the overall output of razor blades declines.28 But, notably, Posner’s
analysis omits any discussion about consumer demand for the service rendered
by both products (that is, the total number of shaves) in his hypothetical mar-
ket. Nor, in fact, is there reason to suppose that the advent of a new razor would
lead consumers to wish to shave less often. If anything, one could imagine rea-
sons why the advent of reusable disposable razors would lead consumers to
shave more often.

Likewise, there is no reason to suppose that the introduction of assisted
suicide would reduce total consumer demand for end-of-life services. The only
reason Posner supposes for a decline in razor sales in his hypothetical market
has nothing to do with a reduction in consumer demand for shaves, but rather,
involves an innovation (the reusable razor) that permits manufacturers to sat-
isfy a constant (or even growing) consumer demand for shaves with a smaller
supply. Translating to the suicide market, Posner’s imaginary razor market gives
us no reason to think that overall demand in the unassisted suicide-assisted sui-
cide market would decline, and quite unlike a ten-shave razor that is capable of
satisfying higher demand with a smaller supply, the “new product” he promotes
(assisted suicide) is, like the original product (unassisted suicide), good for just
one use per customer.

Rather than analogizing to a ten-shave razor, perhaps a more accurate
analogy might be between razors with equally long useful lives for the consumer.
The disposable single-use razor blade (like unassisted suicide) has been avail-
able to consumers for years, but some find it uncomfortable to use. Eventually,
the razor merchants devised the “sensitive skin” single-use razor, which sports
a “moisturizing strip.” Like assisted suicide, this new razor has the same basic
use as the original disposable, but it also contains an added feature that some
consumers find superior and thus prefer. One would expect the introduction of
such a product to lead to an increase in overall sales of disposable razors; indeed,
this is precisely why manufacturers introduce line extensions of this sort and
business scholars develop complex models for evaluating how to use line ex-
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tensions to maximize consumer demand and profits.29 Similarly, as progres-
sively easier and less stigmatizing options to suicide become available, first as-
sisted suicide and then euthanasia, the overall use of such “end-of-life services”
might be expected to increase. Posner offers little evidence that this particular
arena of human activity presents any exception to the law of demand, and his
analogy to a hypothetical razor market simply does not prove the point on its
own terms.30

Posner’s Analysis of the Costs Associated with Assisted Suicide

The purpose of a utilitarian project like Posner’s is to weigh the com-
peting costs and benefits of alternatives to determine which, on balance, pro-
duces the “best” or “most efficient” result. While Posner’s own analysis focuses
intently on the possible benefits associated with legalization, he readily, and sig-
nificantly, admits that his argument for legalization can be considered only “ten-
tative” precisely because he does not attempt to enumerate or consider the costs
associated with legalization.31

That said, through a colorful anecdote about his grandfather, Posner
at least implicitly touches on the possibility that legalization would bring with
it the unwanted “cost” of some patients being killed erroneously. Physicians told
Posner’s grandfather, then in his forties, that he had a fatal kidney disease 
but might manage to live a year or two if he gave up meat.32 Posner’s grand-
father refused to give up meat, lived to be eighty-five, and died of an unrelated
ailment.33 “Like other professionals,” Posner explains, “doctors sometimes
speak with greater confidence than the facts warrant.”34 Although Posner does
not directly acknowledge the point, in the very regime he advocates, his grand-
father would have been a prime candidate for an early, and mistaken, act of
euthanasia.

While Posner gives only scant attention to the potential for mistaken
and abusive killings, he does discuss in some detail another possible cost asso-
ciated with legalization. If, as Posner hypothesizes, fewer people would decide
to kill themselves and those who do decide to kill themselves would do so later,
Posner worries that medical costs would rise in a regime where assisted suicide
is lawful.35 People who decide not to end their lives early would incur substan-
tial additional costs as they age and become sicker, and in our society Posner ex-
presses concern that many of these costs would be borne by third-party payers,
not the individual patient.36 We cannot, Posner tells us, “disregard [such] tan-
gible costs borne by people who through their taxes, health-insurance pre-
miums or doctors’ bills are forced to pay other people’s medical expenses.”37

Although he stops short of saying so explicitly, Posner seems to suggest (re-
markably) that we might not want to legalize assisted suicide because it is



cheaper for society to have more people commit suicide at a younger age (as
Posner posits they now do) rather than linger longer, spend more on health care,
and raise our taxes and health insurance premiums in the process.

The Incommensurability Problem in Posner’s Work

Posner himself hints at the incommensurability problem confronting
his utilitarian argument for assisted suicide when he acknowledges that medical
costs may be borne by the public if assisted suicide is legalized. Fearful of these
costs, Posner backs away from his argument for legalization and submits that it
would be “difficult to say whether allowing physician-assisted suicide would be
cost-justified.”38 Posner, at least here, sees real costs and benefits on both sides
of the ledger and admits that he is not sure how the balance should be struck.
But even if we could estimate with accuracy the increased medical costs Posner
identifies, how are we as a society to measure the benefit of fewer and later sui-
cides against increased medical costs to be borne by the public through in-
creased taxes or health insurance premiums?

In the end, Posner seems to admit the inability of a purely utilitarian
calculus to resolve this dilemma, offering no utilitarian-based answer and 
instead falling back upon the harm principle—or what he calls “Mill’s ap-
proach.”39 According to Posner, “Mill’s approach” holds that each person must
be afforded the right to exercise self-control “[o]ver himself, over his own body
and mind,” and that the state may coerce an individual to take actions against
his or her will only to “prevent harm to others.”40 Assuming that assisted sui-
cide is a purely self-regarding (or, more precisely, harmless-to-others) activity,
Posner argues that “Mill’s approach”“enables us to exclude (as a strictly economic
or utilitarian analysis would not) the disutility”41 associated with legalization,
thus vindicating the right to assisted suicide and euthanasia regardless of the
real, negative side effects that would attend the regularization of such practices.

8.2 P’  E’ L C 

 A S

While Posner migrates away from utilitarian arguments for assisted
suicide toward a libertarian claim, Richard Epstein makes no such migration.
Epstein, like Posner in his final defense of assisted suicide, argues that respect
for the harm principle dictates legalization of assisted suicide for the terminally
ill, whatever the “costs” and “benefits” may be.

While Posner and Epstein generally confine themselves to discussing a
potential right for the terminally ill, much of their reasoning, inspired by Mill’s
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harm principle, tends toward a right open to all competent adults. Posner, for
example, argues that “the strongest cases of rational suicide” in his mind do not
involve persons with a terminal illness suffering incurable pain, but people who
confront “an indefinite lifetime of paralysis . . . or other terrible disability.”42

Posner adds, too, that his “conception of the appropriate scope of legal regula-
tion” is based upon the harm principle, and thus rests on the premise that “the
only voluntary activities of [any] competent adult[] with which government
can properly interfere are those that impose tangible harms.”43 Posner’s princi-
ple is in no way conditioned upon the physical condition or capabilities of the
competent adult.

Followed to the logical end, Posner’s libertarian principle would seem
to tend toward, if not require, the legalization not only of assisted suicide and
euthanasia, but of any act of consensual homicide. Sadomasochist killings, mass
suicide pacts (e.g., Marshall Applewhite and his thirty-eight followers who
killed themselves in San Diego in 1997 to transport themselves to a spaceship
that they believed trailed behind the Hale-Bopp comet), duels, and the sale of
one’s life (not to mention the use of now illicit drugs, prostitution, or the sale
of one’s organs) are no more foreign to the version of the harm principle he
posits than assisted suicide for the terminally ill. Certainly none of these other
acts is any less voluntary or self-regarding than assisted suicide or euthanasia.

Posner does not address these potential corollaries of his Millian ar-
gument for assisted suicide, and, in fact, he sometimes seems to resist them. Pos-
ner insists, for example, that freely agreed upon suicide contracts are “beyond
the gravitational field of American morality” and their enforcement is “un-
thinkable.”44 But what is “unthinkable” about enforcing freely entered contracts
to a libertarian? Posner suggests it is unthinkable that suicide contracts “would
be enforced and a person dragged to his death against his will because he had
signed a contract and was now deemed incompetent to repudiate it, or even that
it would be enforced by the forfeiture of a bond or by some other monetary
sanction.”45 But contracts of any kind are rarely subject to judicial decree re-
quiring specific performance, so the specter of dragging someone around to en-
force an assisted suicide contract is something of a red herring. Posner’s appar-
ent willingness to abandon even merely financial consequences for repudiating
a contract that is voluntarily agreed and harmless to third persons, however, is
telling. It suggests that Posner is willing to deny ordinary judicial enforcement
to private, consensual, and considered decisions by competent adults simply be-
cause they are, in Posner’s words,“immoral”and “unthinkable”and violate “im-
movable intuitions concerning the priority of human beings,” not exactly the
ordinary stuff of libertarian analysis.46

Epstein takes a somewhat different and more nuanced approach in his
argument for assisted suicide and euthanasia. He begins by contending that 
respect for libertarian ideals requires legalization of assisted suicide and eu-



thanasia whenever those actions are “necessary.”47 But this, of course, only begs
the question: when, in Epstein’s estimations, is killing a person a “necessary”
response?

Epstein clearly believes that the consenting terminally ill qualify—that
is, they “need” to be killed under certain circumstances. But his formula for de-
termining necessity does not strictly depend on the presence of a terminal phys-
ical ailment. Instead, Epstein indicates that he would allow assisted suicide and
euthanasia whenever a “rational agent could prefer death to life.”48

But this formulation in turn only raises more questions: when, we
might ask, does Epstein think persons could rationally choose death? Are there
any real, objective limitations on assisted suicide requests imposed by this for-
mulation? If so, what are they?

In some places, Epstein suggests that his formulation would limit the
availability of assisted suicide and euthanasia to persons suffering from a ter-
minal illness because such a restriction would comport best with “our” “prior
estimates of rationality”:49

In political theory, the rational reconstruction of consent has to do all the

heavy intellectual work because no observed transactions can be found in

some state of nature to provide individuated evidence. . . . The background

norms of rational behavior . . . assume a [very strong] role within the frame-

work when the question is whether killing another individual is so contrary to

that person’s self-interest that the per se bar should be maintained in the face

of individuated evidence on consent that cuts the other way. Clearly, this cat-

egorical approach sets out the correct rule in many cases: if a person of nor-

mal health and disposition were deliberately killed by another person, the

background judgments are so strong that individuated evidence would be ex-

cluded. We do not believe the scenario in which that deal makes sense to the

deceased individual. . . . The background position can no longer be that con-

sent is impossible to have; rather it is that consent is so unlikely that to intro-

duce evidence in individual cases produces more error than ignoring that ev-

idence altogether. This rule seems perfectly sensible given the massive amount

of feigned or improperly procured evidence that could be presented, especially

when the decendent is no longer around to explain his side. However, there are

limits to this approach. The standard prescription should not be made in the

same fashion for individuals hurt in boxing matches, which are often heavily

regulated by the state. In these cases, the prospects of fame and fortune could

explain why someone takes the risk of death. . . . When the focus is solely on

the subset of cases involved with end-of-life conditions, the background con-

ditions change, and so too our prior estimates of rationality. . . . In this con-

text, taking one’s own life begins to make sense, . . . [and] the prohibition on

all killings in the criminal law should not be retained in the context of termi-

nal illness.50
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As we explored in chapter 6, such restrictions on purely consensual conduct can
be reconciled with the harm principle—indeed, Mill, Feinberg, and other ad-
herents to the principle have regularly argued for absolute bans against other,
less lethal forms of private consensual conduct on exactly these bases. Feinberg
has even suggested that it is better to prevent one hundred freely consenting per-
sons from entering slavery contracts than it is to allow one person to be wrongly
subjected to a contract of servitude. Given all this, one might ask, why can’t ex-
actly the same be said of euthanasia, especially where a wrongfully permitted
case can mean that an innocent person is murdered? That is, if laws absolutely
proscribing slavery contracts and dueling can be defended as consistent with the
libertarian ideal, why not also laws banning all forms of assisted suicide and eu-
thanasia? Epstein owes us some explanation, but he supplies none, failing even
to pause to consider the question posed by his fellow Millians. Likewise, if a little
differently, Raz, himself a defender of a form of the libertarian harm principle,
concedes that human autonomy or liberty requires a sufficiency of options be
available to individuals to avoid the fate of the Man in the Pit, but emphasizes that
this does not mean that every imaginable avenue of self-creation must be per-
mitted. Here, again, Epstein does not engage, offering no reasoned explanation
why assisted suicide and euthanasia are essential ingredients to any regime that
seeks to protect and assure the full expression and flourishing of human liberty.

Ultimately, after attempting a rather incomplete defense of a right to
assisted suicide and euthanasia limited to the terminally ill and suffering, Ep-
stein himself seems to express the view that the practices should always be a mat-
ter of unrestrained individual choice. While he says that the background norm
should be that assisted suicide should be permitted only when a person is suf-
fering pain, Epstein eventually admits that

it is one thing to reject a categorical position [against assisted suicide], and

quite another to develop an alternative position. Thus the next question on the

agenda asks just how much pain and despair are needed to justify active eu-

thanasia in an individual case. That question is one of degree. Its uniqueness

and subjectivity cries out for individual choice and thus precludes collective power

in the absence of independent evidence of physician or family abuse in has-

tening or securing death.51

Thus, on the one hand, Epstein relies on “estimations” of rationality to argue for
retaining laws against assisted suicide for “healthy” persons but, on the other
hand, he contends that only individuals, according to their own unique and sub-
jective standards, may determine for themselves whether they are “healthy” or
not. With this maneuver Epstein effectively creates an exception that seems des-
tined to swallow the rule. That is, if the individual may, without collective su-
pervision, decide how much pain or despair is too much to endure, what is the
point of defending a rule against assisted suicide for “healthy” persons in the
first place? Nearly every act of assisted suicide could be justified under such a



regime: the mentally depressed Ms. B from the Chabot case would be as free to
obtain assistance in dying as any terminally ill patient suffering from physical
pain. Under such a rule, any person could simply decide,“I’ve had enough,” and
obtain euthanasia, no matter whether he or she is suffering from a terminal ill-
ness or what might instead be a transitory bout of depression. The “uniqueness”
and “subjectivity” of suffering, in Epstein’s regime, simply and absolutely pre-
clude collective power. And so it seems that we end up in very nearly the same
place whether we follow Epstein’s comparatively circuitous path or Posner’s
more-or-less direct line of libertarian analysis: that is, a regime in which assisted
suicide and euthanasia are seemingly a matter of absolute and inviolable right
to all competent adults without respect to the individual’s objective physical or
psychological circumstances.
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9
An Argument against Legalization

SO FAR, we have considered arguments for assisted suicide and eu-
thanasia based on history, fairness, neutrality, the harm principle, and utilitari-
anism. I have suggested that, if the harm and neutrality principles support any
assisted suicide right, they tend toward (if not require) a right open to all com-
petent adults; that arguments from history and fairness seem not to compel
such a right at all; and that arguments from utilitarianism are indecisive.

In this chapter, I seek to lay the groundwork for a different argument,
one that has been largely overlooked in contemporary American debate over as-
sisted suicide and euthanasia. It is an argument for retaining existing law on the
basis that human life is fundamentally and inherently valuable, and that the in-
tentional taking of human life by private persons is always wrong.1 My argu-
ment, based on secular moral theory, is consistent with the common law and
long-standing medical ethics.

To be clear from the outset, I do not seek to address publicly autho-
rized forms of killing like capital punishment and war. Such public acts of killing
raise unique questions all their own.2 In this chapter, I seek only to explain and
defend an exceptionless norm against the intentional taking of human life by
private persons. I begin by seeking to suggest that there are certain irreducible
and non-instrumental human goods (and evils); I then proceed to argue that
there is a moral imperative not to do intentional harm to such goods, and that
such a rule would prohibit assisted suicide and euthanasia.

9.1 T I  H L

What do I mean by a basic good? And what does it mean to claim
human life as a basic good?

In claiming something as a basic good, I have in mind something that
is understood and felt as intrinsically worthwhile, an end that is a reason, suffi-
cient in and of itself, for action and choice and decision. I have in mind some-
thing that is categorically good, not something that is good only because of its
instrumental usefulness in achieving some other end. By definition, a basic good



is an end in and of itself, fulfilling in its own right. It is not something whose
value must be (or can be) deduced by reference to some prior premises or con-
tingent on other factors or arguments. To claim something as a basic good is, as
I see it, to claim something as inherently worthwhile, something in which an in-
definite number of persons can participate and do so in any number of ways
and do so at any point in human history.3

The existence of such basic goods, and the moral imperative to respect
them, has been suggested by Aristotle4 and Aquinas,5 among others.6 But our
understanding of basic goods ultimately comes not from abstract logical con-
structs (or religious beliefs); it is, instead, I think simply a product of our prac-
tical human experience. Thus, in the Nicomachean Ethics, when Aristotle tried
to identify particular basic human goods (and evils), he argued not from logi-
cal premises or by reference to some unreal world or hypothetical construct or
original position. Instead, he argued from life’s experiences and observations of
human nature. And this is as it must be. I do not purport that I can “prove” the
existence of basic goods or moral absolutes by reference to logical syllogism.
Rather, I can and seek only to suggest their existence by reference to the practi-
cal, pragmatic experience of each of us in the world. And in doing so I must
readily admit that much of life is spent on what can only be described as in-
strumental pursuits—for example, seeking money or clothes or food so that we
may use and enjoy them. But is the notion of the noninstrumental, the concept
of categorical rights and wrongs, altogether foreign in our lives? I would suggest
that the answer is no. Don’t we, at least sometimes, honor our family members
or friends, or the works of nature or art, or those older and wiser or younger
and more vulnerable, not for any instrumental or contingent usefulness they
may have, but simply out of respect for their innate value? Don’t we sometimes
respect persons and things because of what they are, not because of what they
can do for us? Indeed, our entire political system is premised on the notion and
acceptance of such basic, fundamental rights (and wrongs), as reasoned from
human experience. Our Declaration of Independence begins the substance of
its work with the bold assertion that certain “truths” about human nature are
indeed “self-evident,” that these self-evident truths include the impulse for life
and the value of liberty, and all that follows in the Declaration, the whole pur-
pose and ideal of government as envisioned by the founding document of our
country, is to establish a government that is aimed at securing and protecting
what our founders considered to be self-evident human rights and truths.7

To claim that human life qualifies as a basic good is to claim that its
value is not instrumental, not dependent on any other condition or reason, but
something intrinsically good in and of itself. That this is true is suggested in part
by the fact that people every day and in countless ways do something to protect
human life (one’s own or another’s) without thinking about any good beyond
life itself. We seek to protect and preserve life for life’s own sake in everything
from our most fundamental laws of homicide to our road traffic regulations to
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our largest governmental programs for health and social security.8 We have all
witnessed, as well, family, friends, or medical workers who have chosen to pro-
vide years of loving care to persons who may suffer from Alzheimer’s or other
debilitating illnesses precisely because they are human persons, not because
doing so instrumentally advances some other hidden objective. This is not to
say that all persons would always make a similar choice, but the fact that some
people have made such a choice is some evidence that life itself is a basic good.

Perhaps the most profound indicium of the innate value of human life,
however, lies in our respect for the idea of human equality. The Fourteenth
Amendment to the U.S. Constitution guarantees equal protection of the laws to
all persons; this guarantee is replicated in Article 14 of the European Conven-
tion and in the constitutions and declarations of rights of many other countries.
This profound social and political commitment to human equality is grounded
on, and an expression of, the belief that all persons innately have dignity and are
worthy of respect without regard to their perceived value based on some in-
strumental scale of usefulness or merit. We treat people as worthy of equal re-
spect because of their status as human beings and without regard to their looks,
gender, race, creed, or any other incidental trait—because, in the words of the
Declaration of Independence, we hold it as “self-evident” that “all men [and
women] are created equal” and enjoy “certain unalienable Rights,” and “that
among these are Life.”9

If one were to start from a different premise about the value of human
life, assuming perhaps that different human lives bear different value depend-
ing on their instrumental worth to society or other persons, a critical rationale
for equal protection would wither if not drop away altogether. Why treat peo-
ple as if they are equal if, in fact, we really don’t believe that they are equal? As
the House of Lords Select Committee on Medical Ethics recognized in its report
rejecting the legalization of euthanasia, the belief that human life is inherently
valuable and worthy of protection “is the cornerstone of law and of social rela-
tionships. It protects each one of us impartially, embodying the belief that all
are equal.”10

An old chestnut British case familiar to all first-year law students,
Regina v. Dudley and Stephens, illustrates this relationship between the innate
value of all human life and the promise of human equality. There, two ship-
wrecked men faced with impending starvation ate their cabin boy and, when
later rescued and charged with murder, pleaded that the killing was “neces-
sary.”11 In essence, they argued that the life of the cabin boy could be treated as
violable because of its instrumental value in keeping them alive. The court re-
jected this plea—and did so precisely because it saw all human lives as worthy
of equal dignity and respect and any alternative rule as morally unacceptable; if
we reject the notion that all human life is equally and innately valuable and
argue instead that it bears only instrumental value, the court asked, “By what
measure is the comparative value of lives to be measured? Is it to be strength, or



intellect, or what?”12 If life bears only instrumental value and may be extin-
guished whenever “necessary” for other ends and purposes, the court reasoned,
“It is plain that the principle leaves to him who is to profit by it to determine the
necessity which will justify him in deliberately taking another’s life to save his
own. In this case, the weakest, the youngest, the most unresisting, was chosen.”13

In United States v. Holmes, an American court reasoned to the same result, re-
jecting a claim of necessity by a ship’s first mate who had ordered eighteen pas-
sengers thrown overboard from a grossly overcrowded lifeboat. The court in
Holmes explained that, if decisions had to be made about whom to kill inten-
tionally, they can only be made by lot because “[i]n no other than this or some
like way are those having equal rights put up on an equal footing, and in no
other way is it possible to guard against partiality and oppression, violence and
conflict,” which might arise if some persons are permitted to sit in judgment on
the value of other persons’ lives.14

The notion of equal and intrinsic human dignity embodied in Dudley
and Holmes is not, of course, universally accepted. Some, even within our soci-
ety and even among the most liberal and progressive of us, reject the premise
that all human beings are intrinsically and equally valuable, asserting instead
that human life has value only insofar as, and to the extent that, a person can do
projects and activities that have value to them. Judge Posner, for one, candidly
expresses this sentiment when he writes that “[r]espect for human life must 
have something to do with perceptions of the value, not wholly metaphysical, of
that life. . . . The better the quality of lives, the greater the perceived value of
preserving them.”15 A similar distinction is made, if more subtly, by Ronald
Dworkin. Dworkin first speaks of human life being intrinsically valuable, even
sacred, and rejects the view that nothing is valuable absent instrumental value.16

But then Dworkin proceeds to suggest that one reasonable (if not exclusive) “in-
terpretation” of the value of human life is the “liberal view” that the importance
of human life depends on the level of “human creative investment” in it—
namely, that human life is inviolable because (and only to the extent that) it is
“created . . . by personal choice, training commitment and decision.”17 In short,
the value of human life to Dworkin turns on the ability of persons to express
themselves autonomously. Thus, Dworkin takes the view, as we discussed in
chapter 3, that the life of the person suffering from Alzheimer’s, while once ca-
pable of self-expression and self-creation, has lost its value. Such a person is, in
Dworkin’s idiom, “no longer capable of the acts or attachments that can give
[life] value. Value cannot be poured into a life from the outside; it must be gen-
erated by the person whose life it is, and this is no longer possible for him.”18 As
we have seen, Margaret Battin, Dan Brock, Norman Cantor, Richard Epstein,
and Peter Singer all, to one degree or another, appear to embrace a similar in-
strumental view of human life, as of course do the Dutch.19

But if one’s valuable humanness (and thus legal inviolability) turns on
one’s currently exercisable abilities for self-creation and self-expression, what
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specific traits and qualities must one exhibit? And how developed must they be
before one qualifies for equal protection under the law? Dworkin tells us the Alz-
heimer’s patient does not meet his criteria. But what about those with low IQs?
The mentally disabled? The autistic? Stroke victims? Infants with Down’s syn-
drome? The variations between persons, even those suffering from the same
species of disability, are subtle and nearly endless, and any attempt to draw lines
between different sorts of lives based on their current capacity for self-creation
seems almost inevitably to become more or less an arbitrary and subjective en-
terprise. This arbitrariness is itself illustrated by the competing opinions and
various views we have seen expressed by Dworkin, Battin, Brock, Posner, Ep-
stein, and Singer, all of whom otherwise agree that life’s value is instrumental,
not innate.

For example, while Dworkin posits that it would be acceptable to kill
Alzheimer’s patients to accord with their prior, autonomously expressed wishes,
even though they now resist, Posner, after denying that human life is anything
more than an instrumental good, declares that infanticide is immoral and “not
up for reconsideration,”20 arguing that it violates “intuitions” that “precede and
inform, rather than follow” from philosophical analysis.21 Epstein, meanwhile,
waffles on the infanticide question, asking whether parents have the duty to un-
dertake ordinary surgery to preserve the life of a Down’s syndrome child and
answering that “after some misgivings perhaps, [the answer should be] an em-
phatic yes. But, if for some reason, the parents have no duty to keep the child
alive, active euthanasia is probably preferable to the slow starvation of a help-
less infant.”22 Peter Singer does no such waffling, noting that infants are not cur-
rently capable of autonomous self-creation and, thus, as we shall explore in
more detail shortly, concluding that there is nothing wrong with infanticide.Yet,
while endorsing the murder of young children, Singer suggests that we must ex-
tend a right to life to adult animals because, in his view, they have a higher ca-
pacity for self-awareness that merits absolute protection. That is, it’s ok to kill
small children, but not adult animals. And this, somewhat circuitously, takes us
back to Dworkin: No doubt the abilities for self-creation of many of the animals
Singer wishes to protect from being killed are less developed than those of many
human adult Alzheimer’s patients Dworkin would have us kill.

Simply put, while Dworkin, Posner, Epstein, and Singer agree that
human life is valuable only when accompanied by certain instrumental capaci-
ties for self-creation, they differ markedly on which human lives possess the rel-
evant capabilities and thus are valuable enough to merit equal and full protec-
tion under the law. And their various and competing theories on which humans
count as full persons provide only a few examples. As we saw in chapter 3, Amer-
ican history is replete with arguments for applying eugenics theories (such as
sterilization) to this or that group on the grounds that such persons lack this or
that arbitrary prerequisite for full “personhood.” Dworkin, Posner, Epstein, and
Singer, while writing in a different context and time, share the same fundamen-



tal premise of the social Darwinists. Like their social Darwinist predeces-
sors, each seeks to replace traditional Anglo-American commitment to human
equality with something they consider more progressive and enlightened. Re-
jecting the notion that all persons are innately and equally valuable deserving
of the same dignity and respect, each instead endorses a view that the worth and
dignity of individual human beings depends at least in some measure on that
individual’s current instrumental capacities for autonomy or self-creation. In
their eyes, like those of their early twentieth century eugenic forebearers, some
persons’ lives are simply worth more than others.

To the objection that their theories differ and disagree on who should
be treated as fully human and who should not, they might respond that a cer-
tain amount of uncertainty or arbitrariness is hard to avoid and perhaps in-
evitable in many policy decisions—who can say for certain what the “right”
answer is in deciding how much to spend on guns versus butter this year, or
whether to extend the franchise to eighteen or twenty-one year olds? But even if
a certain degree of arbitrariness or uncertainty is tolerable and perhaps even in-
herent in many policy decisions, it is simply not acceptable when we are decid-
ing who is and is not treated as fully human. In fulfillment of our civic promise
of equal treatment under law, American courts closely scrutinize and strike
down virtually any legal distinction made between persons on the basis of race,
gender, or age when education or other government services are at stake. Indeed,
it is at the heart of the promise of equal protection that like persons are treated
alike by their government. It would be radically inconsistent with that promise
to permit legislatures and states to employ rationales like those offered by
Dworkin, Posner, Epstein, or Singer in order to discriminate between persons
based on their capacities for “autonomous self-creation.”As Dudley and Holmes
suggest and seek to express, it is incompatible with the promise of equal justice
under law that any of us should feel at liberty to sit in judgment to decide who
is and who is not entitled to the benefits of that promise.23 Yet, Dworkin et al.
essentially ask us to do just that—to sit in judgment on our fellow human be-
ings and deny the full humanness and value of some persons because they lack
certain instrumental capacities for self-creation. They ask us, too, to enforce a
distinction between persons not with respect to social security or education or
other government services, but with respect to the most fundamental question
of all, namely, whose lives should be treated as inviolable under law and whose
may be subject to intentional destruction by others. In sum, they ask us to en-
force in a very real way a form of discrimination that would separate those who
are entitled to the full panoply of protections as a human being and those whose
lives are worth fewer and lesser protections. They ask us to accept, judge, and
decree that certain persons with certain (rather arbitrarily chosen) instrumen-
tal capacities are worth our total respect—inviolable under law—while other
persons who lack those capacities do not merit such esteem, respect, and pro-
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tection. In the name of progressive policy, they would create a second class of
citizens.

9.2 W D I M  R H L 

  B G

Even accepting the notion that human life qualifies as a basic, nonin-
strumental good, important questions remain. What does it mean to respect life
as a basic good? When, if ever, can we take any action that harms life? Must we
always strive to keep persons alive under any and all circumstances?

Such questions lead us back to a key distinction drawn in chapter 4.
There I suggested that it is a basic feature of our world that we do not live like
the proverbial Man in the Pit without any meaningful choices for crafting our
lives. Instead, we live in a world with many and varied options for living good
and upright lives. As a result of this fact, I suggested that we simply cannot avoid
making worthwhile, meaningful, and good choices about how to live without
also unintentionally doing harm to other valuable ends or goods. In choosing
one upright path in life we cannot help but exclude others. And choices of this
kind—those made in the pursuit and affirmation of one good—do not neces-
sarily imply any disrespect for the value of other goods that are not chosen, even
when they are incidentally harmed. Thus, to recall some examples, soldiers who
accept an assignment leading to certain death do not deny the innate goodness
of life—rather, their sacrificial choice affirms the existence of other worthwhile
ends (such as saving or liberating others). Parents who choose to devote them-
selves primarily to raising children affirm the goodness and importance of fam-
ily—they in no way imply any rejection of the inherent value of other ways of
life (such as devoting oneself to the homeless or hungry). To say that something
is a basic or innate good thus cannot possibly mean that persons may never do
harm to it in any fashion, even as an unintended side effect. Our world, with its
many varied and different forms of the good life, precludes that possibility.

By contrast, as I suggested in chapter 4, one thing we can do is control
our intended actions. Quite unlike unintended side effects, our freely willed
choices are entirely and uniquely within our control. It is a basic feature of the
belief in the freedom of the human will, moreover, that our deliberate decisions
about how to live life in a world with so many varied options define who we are
and what our particular lives are about.24 Our intended decisions speak about
what we value and cherish and who we are and wish to become. Unlike unin-
tended side effects, too, intended decisions to harm someone or something rep-
resent a denial that the objects of our actions possess innate value. Thus, for ex-
ample, to run down deliberately for sport the child darting into the street, or to



kill grandpa for the insurance money, or to shoot a hostage to make a political
point is to make a willed denial that these objects of our actions hold anything
akin to innate value worthy of our respect simply by virtue of their being. Such
actions demonstrate a judgment or a decision that the objects of our actions
have value to us only as instruments of our pleasure or pique, as means to an
end. To harm something intentionally is, thus, simply and necessarily to deny
that it contains inherent, rather than instrumental, value.

Recalling these principles from chapter 4, how do they speak here and
to the question of what it means to respect life as a basic, innate good? The short
answer is that if, as I have argued, human life qualifies as a basic good it follows
that we can and should refrain from actions intended to do it harm. Such ac-
tions, after all, by their very definition evince a denial of life’s innate worth; they
bespeak the view that human life is not itself a sufficient reason for action in and
of itself but may be deliberately subordinated to other efforts and ends. To act
intentionally against life is to suggest that its value rests only on its transient in-
strumental usefulness for other ends. At the same time, nothing in this answer
suggests that we may never take actions that end life—even when death is fully
foreseen. To defend human life as a basic good, to declare innately valuable, we
need not (and cannot) say that human life must never be harmed under any cir-
cumstances, or even that the preservation of human life is the most important
object for human action that must always come first in some absolute and vi-
talistic fashion. Indeed, the inviolability-of-life view I espouse represents some-
thing of a mean between two extremes—between the extreme ( just explored)
of those who would deny equal treatment to some persons’ lives and effectively
declare them less than fully human and the other extreme of those who would
demand that the respirator never be pulled, or the feeding tube never withdrawn
out of rigid adherence to a view that life must be categorically preferred to any
other end or good.

How so? Recall our discussion of palliative care or the refusal of treat-
ment in chapter 4. The inviolability-of-life principle would, to be sure, rule out
cases where the doctor intends to kill his or her patient. And this would mean
that current laws against assisted suicide and euthanasia largely should be re-
tained. Indeed, those laws, as we have seen, have focused carefully on the issue
of intent, proscribing only those actions where a specific intention to end
human life. At the same time, the inviolability-of-life principle would do noth-
ing to rule out categorically actions or omissions where death is foreseen but
not intended. The sweep of the principle I suggest, thus, is relatively narrow, par-
alleling traditional common law proscriptions on secondary liability and limit-
ing state interference with private choices only to cases where the actor’s sub-
jective and specific intent to harm a basic good exists and can be proven. In this
respect, the inviolability-of-life principle also parallels modern medical ethics,
which has placed heavy emphasis on the double-effect principle in dealing with
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end of life care issues. Indeed, the inviolability-of-life principle affords us what
may be the strongest explanation for why society has drawn the lines it has in
the law and medical ethics of the end of life, as well as the clearest, most consis-
tent secular explanation and defense for our current regime that proscribes in-
tentional killings but does not seek to enforce any broader rule interfering with
patient autonomy and choice.

As we saw in chapter 4, the double-effect doctrine on which the invi-
olability-of-life principle turns would do nothing to preclude the traditional
practice of employing high doses of painkillers, even when such doses are suf-
ficient to cause death, in order (that is, with the intent) to relieve patient suf-
fering. Such actions may result in death, but they are commonly and appropri-
ately undertaken with a design not to murder but to prevent pain. Indeed,
alternatives are typically employed exhaustively before the strongest painkillers
like morphine are introduced, and, when introduced, their administration is or-
dinarily reviewed with great care and frequency by attending physicians. Hos-
pice advocates sometimes argue that the regulation of the strongest painkillers
is so heavy that physicians often fail to relieve all the pain they can and should;
those who oppose them sometimes have cited concerns about potential patient
addiction or abuse. But the critical and revealing feature of such debates is the
fact that both sides focus on the question of how best to care for patients, not
how to kill them.

The inviolability-of-life principle would likewise do nothing to pre-
clude patients from discontinuing even basic life sustaining medical care when
death is foreseen. As we discussed in chapter 4, in a world where medical tech-
nology has advanced to the point of being able to keep patients alive for so long,
but can do so frequently only under circumstances many would wish to avoid,
there are plenty of reasons why patients might (and do every day) choose to
forgo continued care without intending death. They may choose to reject care
and accept death intending only to be left unmolested by further invasive treat-
ments, to be left in peace to die, to avoid imposing further burdens on loved
ones, or just to leave the hospital and go home. Such choices and others like
them are made not out of any suicidal impulse but out of a recognition of the
inevitability of death, an acceptance of it, and an intention only to avoid further
burdens, be left in peace, return to family, and so forth. The inviolability of life
recognizes and accepts that many other legitimate ends and goods exist besides
life itself, and the difficulty of choosing between such goods in a world that is
not at all like that faced by the Man in the Pit. To pursue and affirm objects and
ends besides life does something to define and express who we are as persons.
The selfless soldier who seeks to save a mate while risking his or her own life
does much to define his or her life by such a choice; so, too, how each one of us
chooses to face and accept death does something to define each of our lives. But
none of this need involve an intent to die or kill.25 Death is simply and un-



avoidably a part of nature’s order; every one of us will and must die. At best, pa-
tients and their physicians can only delay that process, not avoid it. Learning to
accept the inevitable end and to choose to die in a graceful way consistent with
our own values and commitments is in no way inconsistent with the inviolability-
of-life principle.

Indeed, to suggest that life must always be preferred to any other good
would itself cause manifest injustices. It would deny the freedom of the soldier
to choose to defend his or her fellow citizens even if it means accepting the sol-
dier’s own death; reject as illegitimate the choice of the human rights protestor
to remain standing in Tiananmen Square true to his cause rather than back
down in the face of the tanks; devalue the choice of martyrs who refused to re-
cant their faith under persecution; and undermine the claim of those who de-
clined to hide or deny their belief in human equality when threatened with
lynching by racial supremecists in the American South. While life is certainly
one basic human good, it is far from the only one, and it is impossible to say that
it should always be preferred to other basic, innate goods that are themselves 
entirely independent and sufficient reasons for action—like the freedom and
equality of one’s countrymen, the liberty of others, or one’s faith in God. In the
end-of-life arena, too, such a principle would work grave injustices, forcing on
patients continued care even when it is gravely burdensome. Nothing in the 
inviolability-of-life principle commands such a result.

Having sketched out the inviolability-of-life principle, one might ask
about particular cases and how it might apply to them. Chapter 10 is devoted to
doing just this—exploring common end-of-life issues and how the inviolabil-
ity-of-life principle might come to inform and help decide particularly hard
cases. But for purposes of finishing the sketch of the general principle, let us pose
one difficult case now. What might the inviolability-of-life principle say when
the patient has made manifest his or her intent to die in order to get insurance
proceeds to the family straight away? Can a doctor or nurse assist in the dis-
continuation of treatment in such a case? As I alluded to earlier,26 I believe they
can. Assisting a suicide is a specific intent crime, and the inviolability-of-life
principle focuses narrowly on intentional acts against life; both rule out only a
relatively narrow scope of human conduct. While a case along these lines may
present great moral qualms for the doctor or nurse, and while they may decline
to participate for other reasons, the inviolability-of-life principle would not pre-
clude a willing doctor or nurse from discontinuing services on the ground that
they are no longer wanted by the patient/client. To be sure, a doctor who par-
ticipates with the design of killing—like, say, a Dr. Kevorkian or a Dr. Ship-
man—is in a very different moral category. But nothing in the ordinary case of
a physician who feels obliged to cease professional services at the direction of a
patient/client betokens an intent to kill and thus implicates the inviolability-of-
life principle.
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9.3 S O

The inviolability-of-life principle I’ve described is largely consistent
with current law, modern medical ethics as expressed by the AMA, as well as the
advice of various panels (in New York and England, among others) that have
considered the question of end-of-life care.27 Still, criticisms are easily imagined
from several quarters.

A Neutralist and Libertarian Objection

The neutralist or libertarian might object that the inviolability-of-life
principle I have sketched evinces an illegitimate disregard for liberty: consent-
ing adults should be permitted to do as they wish without state interference. Of
course, as we saw in chapters 6 and 8, faithful adherence to the neutrality or
harm principles tends to lead toward, if not dictate, results—such as the legal-
ization of consensual homicide, prostitution, or the use of illicit drugs—that
even some advocates of the harm and neutrality principles have tended to sup-
press or ignore. But for those who openly defend such conduct, how do we an-
swer their principled objection that treating human life as inviolable infringes
unduly on human liberty? After all, the rule I am advocating would suppress
liberty—if only to the limited extent of taking actions intentionally aimed at
ending life.

This question takes us back to the issues we discussed in chapter 6. As
noted there, Raz posited three essential preconditions for human liberty: suffi-
cient leisure and means to make choices (the Hounded Woman); sufficient op-
tions to choose among (the Man in the Pit); and an absence of coercion. Rec-
ognizing a rule against intentional assaults on human life does not implicate
Raz’s first precondition at all. As to the second, a neutralist may argue that, for
human autonomy to flourish, the state must remain neutral among all com-
peting conceptions of a good life (and death). To this, however, I would respond
that ruling out assisted suicide and euthanasia, while surely nonneutral, does
not remotely leave us in a world with insufficient options for individual self-
creation. Recognizing a rule against the intentional taking of human life hardly
means that we are left like Raz’s Man in the Pit with no meaningful choices to
make.

While laws against assisted suicide plainly restrict some choice, consis-
tent with the inviolability-of-life principle, they restrict only a limited arena of
human actions—those intended to help kill. Indeed, the strict mens rea limita-
tion inherent in most American laws banning assisted suicide serves, as we dis-
cussed in chapter 4, an important liberty-preserving function in the arena of



secondary liability, preventing the state from “sweep[ing] within the drag-net of
conspiracy all those who have been associated in any degree whatever” with the
principal, and restricting judicial attention to those who “in some sense pro-
mote[d] [the] venture himself, ma[d]e it his own, ha[d] a stake in its out-
come.”28 The inviolability-of-life principle does not suggest that the govern-
ment should criminalize or regulate every act where life is foreseeably taken but
rather ensures that prosecutions will be rare and government oversight judi-
cious. Far from a wooden, vitalistic demand that every effort be made to keep
all persons alive under all circumstances—a demand that would itself entail se-
rious injustices—the inviolability-of-life principle I have described would per-
mit patients ample room and liberty to accept and reject care of all kinds, even
when death is foreseen as an inevitable result. Far from impinging significantly
on choice and freedom, the inviolability-of-life principle allows us to chart what
is, in a very real sense, a “middle way”29 between the extremes of treating life as
a mere instrumental good and treating it as something that we must preserve at
any cost—affording, in the process, significant liberty to patient and doctor alike
to discontinue or apply palliative treatment even in circumstances where death
is foreseen as a certainty and precluding any reasonable suggestion, I think, that
patient or doctor is left in a position remotely akin to Raz’s Man in the Pit.

Raz’s third and final precondition for the flourishing of human liberty
and autonomy involves the absence of coercion. Precluding assaults on human
life, one might argue, represents “coercion” in the sense that certain consensual
activities are forbidden. As we saw in chapter 6, Raz argues that coercion of any
consensual adult human activity undermines liberty and autonomy in two
ways—first, it evinces “an attitude of disrespect for the coerced individual”; sec-
ond, coercion is often “indiscriminate . . . [and offers] no practical way of en-
suring that the coercion will restrict the victims’ choice of repugnant options
but will not interfere with their other choices.”30

I would respond to Raz’s concerns by pointing out that a law ruling out
a “bad choice” does not necessarily evince disrespect for the chooser, but for the
choice he or she made; by way of example, parents punish children who make
bad choices not because they disdain them, but because they love them and do
not wish to see them make bad decisions.31 In addition to this, an absolute rule
against intentionally taking human lives cannot, I think, be viewed legitimately
as “indiscriminate” coercion disruptive of human liberty because the prohibi-
tion against the intentional taking of human life also serves to protect against
the coercive, mistaken, and abusive taking of human life and thus serves as a
guardian of human liberty and equality. In chapters 6 and 8, we saw that even
the most steadfast harm principle advocates deny the premise that every law
criminally banning consensual practices constitutes an impermissible encroach-
ment on human liberty; indeed Feinberg and Mill argued for absolute bans
against dueling and slavery contracts, contending that such a result is consistent
with, and critical to the protection of, human liberty because of the dangers
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dueling and slavery contracts pose for the liberty of nonconsenting persons as
a result of their mistaken, neglectful, or abusive practice. A harm principle or
neutralist’s right to consensual homicide open to all adults poses risks to human
liberty similar to those posed by slavery contracts or dueling.32 There is thus no
reason to assume that a rule against the intentional taking of human life repre-
sents an unreasonable restriction on human liberty. Though laws banning as-
sisted suicide surely result in the suppression of some consensual conduct, that
simply is not, even for such libertarians as Feinberg and Mill, a conclusive rea-
son against their adoption or retention. Laws protecting against abuse, mistake,
or coercion may be appropriate (and perhaps even generally required of a just
state) notwithstanding the side effect that a certain amount of liberty of some
consenting persons may be suppressed.

Do Our Concepts of Self-defense and Necessity 

Authorize Intentional Killings?

In a different vein, one can imagine that the practically minded might
question whether, whatever the principled concerns a harm or neutrality prin-
ciple advocate might have, the law already permits the use of deadly force
with the intention to kill by private persons in at least some extreme contexts
where self-defense or necessity compels it, thereby calling into question the in-
violability-of-life principle, at least at a doctrinal or practical level. But is this
really so?

The use of deadly force in self-defense is, to be precise, legally permit-
ted in most American jurisdictions only when one “reasonably believes” that
such force is necessary to protect against an imminent threat of unlawful
force.33 Thus, if the defendant can show that he or she acted with an actual, hon-
est intention of self-protection, a court will uphold a claim of self-defense; if,
however, the defendant did not reasonably believe that he or she needed to use
deadly force to stop an aggression, his or her act will be treated as murder or
manslaughter.34 Simply put, it is a requisite element to a claim of self-defense
that the defendant acted with the intention of stopping an unwarranted ag-
gression. Not only is an intention of this kind required, there is no need for a
person to act in self-defense with any intent to kill. Even when one uses deadly
force foreseeing the assailant’s certain death, one may intend only that the ag-
gression stop. Aquinas, for one, justified acts of private self-defense specifically
on this basis.35

Admittedly, the American law of self-defense does not directly interest
itself in the case where someone who “reasonably believes” that she is in immi-
nent danger of death and intends to use force to save herself also uses the occa-
sion to satisfy some further intention of seeing the assailant dead. But, just as



with the right to refuse, the state is interested in ensuring that exactly what was
done can be done uprightly—i.e., without an intent to kill—asking whether a
person under the circumstances faced by the defendant would have felt reason-
ably compelled to use lethal force to save himself or herself from imminent
death. As Chief Justice Rehnquist and the Court acknowledged in Quill, there
is a difference between those acts that can be performed without any intent to
kill (e.g., the right to refuse treatment, self-defense) and those that can only be
performed with the unlawful intent to kill (e.g., assisting suicide, euthanasia).
And, like the right to refuse, acts in self-defense indubitably can be done with-
out any intent to kill. The law has, moreover, developed doctrinal nuances that
do much to weed out and protect against the most typical situations where a
further intention to kill might arise. A claim of self-defense is not allowed, for
example, where one provokes the assailant’s use of force or where one could
have avoided the use of deadly force simply by retreating. Thus, the battered
wife who lies in wait with a gun for her returning husband in order to provoke
him into rage, or who refuses to leave the house when she could have easily
done so instead of shooting him, may not escape punishment for her husband’s
death.36

Perhaps more so than self-defense doctrine, the law of necessity, if in-
terpreted to belong in the law of intentional homicide, could run the risk of pro-
viding legal authority for killings inconsistent with the principle that human life
is inviolable. Indeed, necessity doctrine is the very legal theory the Dutch gov-
ernment has employed to justify acts of nonconsensual assisted suicide and eu-
thanasia.37 And, as we saw from Dudley, once we open the door to excusing or
justifying the intentional taking of life as “necessary,” we introduce the real pos-
sibility that the lives of some persons (very possibly the weakest and most vul-
nerable among us) may be deemed less “valuable,” and receive less protection
from the law, than others.38

While common law courts in America and England have traditionally
resisted the use of necessity doctrine to justify intentional killings (as Dudley
and Holmes illustrate), some commentators have called for the use of necessity
doctrine to justify or excuse acts of intentional homicide. Though we shall ex-
plore another example in the next chapter, for our purposes here it suffices to
consider a hypothetical offered by the drafters of the Model Penal Code. While
“recognizing that the sanctity of life has a supreme place in the hierarchy of val-
ues”and much contrary precedent, the Model Penal Code’s authors have argued
for the introduction of necessity doctrine into the law of intentional homi-
cide,39 suggesting that the case for necessity doctrine is illustrated by (among
other examples) the case of a hypothetical mountaineer, “roped to a compan-
ion who has fallen over a precipice, who holds on as long as possible but even-
tually cuts the rope.”40 Such life-taking acts, the Model Penal Code drafters
argue, are justified as necessary reactions to extreme circumstances.41

This example, however, seems unpersuasive on its own terms. Morally,
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the hypothetical mountaineer intends only to save himself and in no way wishes
to do any harm (let alone kill) others. The mountaineer may foresee that his ac-
tions will cause harm, but he does not intend any such thing. The mountaineer
would (quite unlike Dr. Kevorkian with his clients) prefer that everyone could
live. The Model Penal Code’s hypothetical defendant simply need not resort to
claims of “necessity” to defend his actions. Doctrinally, too, the Model Penal
Code’s example can be defended at law without resort to a necessity defense. The
mountaineer cuts the rope not with the intent of killing anyone, but out of self-
defense in response to an imminent threat posed by the person at the end of the
rope. In fact, the only significant difference between the case of the moun-
taineer, on the one hand, and the classic case of self-defense or defense-of-
others, on the other hand, involves the nature of the threat. In the usual case of
self-defense, a menacing aggressor points a gun and threatens to kill; in the case
of the mountaineer, the man at the end of the rope poses the same deadly threat,
though he does so blamelessly—that is, the man at the end of the rope is, for
lack of a better term, an “innocent aggressor.”

The common law of self-defense and defense-of-others, and even the
Model Penal Code itself, however, fully anticipate and cover such cases. A suc-
cessful claim of self-defense or defense-of-others formally requires proof that
the threatened force faced by the claimant of the defense is “unlawful,”42 but 
that term is really a misnomer because an “unlawful” force includes any force
that (1) is employed without the consent of the person against whom it is di-
rected, and (2) is not affirmatively privileged at law.43 Thus, the mountaineer,
even though confronted with threats in no way intended by the person at the
end of the rope, is free to take actions to defend himself and others, without re-
sort to necessity doctrine, because the force he faces is not one he agreed to and
is not privileged at law. As the Model Penal Code puts it:

It [is] immaterial that other elements of culpability, e.g., intent or negligence,

are absent. Whatever may be thought in tort, it cannot be regarded as a crime

to safeguard an innocent person, whether the actor or another, against threat-

ened death or injury that is unprivileged, even though the source of the threat

is free from fault.44

And there are good reasons for this rule: if the law were otherwise, requiring the
threat faced to be intentional, it would have been impossible for dangerously
threatened persons to defend themselves or others at common law against at-
tacks by, for example, the mentally insane, minors, or other incompetent per-
sons—persons who are, by definition, unable to commit criminal or intention-
ally tortious acts, though clearly capable of imposing real threats.45

In suggesting that the case for necessity in the common law of inten-
tional homicide faces contrary common law authority and seems incomplete in
the face of the principle of double effect and the availability of other defenses, I
do not mean to foreclose the possibility that the doctrine might have a legiti-



mate role in the law of nonintentional homicide or other areas within criminal
or civil law; certainly such a role would not conflict with the inviolability-of-life
principle, which categorically rules out (only) intentional acts against the basic
good of human life.

Peter Singer’s Thesis

While we have discussed potential criticisms of the inviolability-of-life
principle from libertarianism and legal doctrine, perhaps the most aggressive
and notorious contemporary challenge to this principle comes from Peter
Singer in his argument for infanticide. It is worth pausing here to unpack and
consider his provocative argument in detail.

Infanticide is, of course, nothing new. In earlier times, nothing could
be done for many infants with genetic defects and children were left to die, as
with the children left on mountainsides by ancient Spartans. What may be new,
or at least new to our society, is the notion that infants who can be helped, and
perhaps even perfectly healthy children, may be left to die or affirmatively killed,
a position Peter Singer openly advocates. Nor can Singer’s views of infanticide
be fairly labeled as outside the “mainstream.” His books are published by main-
line academic publishers, he is a professor of bioethics at Princeton, and the New
England Journal of Medicine has praised him as having “a larger popular read-
ership than any professional philosopher since Bertrand Russell, and more suc-
cess in effecting changes in acceptable behavior.”46

Singer begins by encouraging us to “put aside feelings based on the
small, helpless, and—sometimes—cute appearance of human infants.”47 If we
shelve such “emotionally moving but strictly irrelevant aspects of the killing of
a baby,” he argues, “we can see that the grounds for not killing persons do not
apply to newborn infants.”48 Having thus disposed of “emotional” claims,
Singer proceeds first by endorsing utilitarian reasoning and explaining that,
from what he calls the “classic or indirect utilitarian” perspective, the primary
reason for a rule against murder is to ensure that our own lives and happiness
are protected. Such reasons, he then argues, simply “do not apply” to the mur-
der of infants because

no one capable of understanding what is happening when a newborn baby is

killed could feel threatened by a policy that gave less protection to the new-

born than to adults. In this respect, Bentham was right to describe infanticide

as “of a nature not to give the slightest inquietude to the most timid imagina-

tion.” Once we are old enough to comprehend the policy, we are too old to be

threatened by it.49

Singer also identifies what he calls the “preference utilitarian” perspec-
tive, according to which “an action contrary to the preference of any being is,
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unless this preference is outweighed by contrary preferences, wrong. Killing a per-
son who prefers to continue living is therefore wrong, other things being equal.”50

But, Singer argues, newborn babies “cannot see themselves as beings who might
or might not have a future, and so cannot have a desire to continue living.”51 Fi-
nally, from the viewpoint of the moral theory of personal autonomy, Singer notes
that “a newborn baby is not an autonomous being, capable of making choices, and
so to kill a newborn baby cannot violate the principle of respect for autonomy.”52

In Singer’s account, one’s existence as a “member of the species Homo
sapiens” is “not relevant to the wrongness of killing; it is, rather, characteristics
like rationality, autonomy, and self-consciousness that make a difference. In-
fants lack these characteristics. Killing them, therefore, cannot be equated with
killing normal human beings, or any other self-conscious beings.”53 Simply put,
on Singer’s account, it is wrong to kill those who are aware of the pleasures of
living, thereby reducing the overall (utilitarian) balance of societal happiness.
But it is not necessarily wrong to kill “conscious beings” (e.g., infants) who do
not (yet) possess sufficient self-awareness to value pleasure.

Singer’s argument thus unpacked highlights an interesting feature
about utilitarianism, one suggested in chapter 7: it is an imperfect guarantor of
a right to life—or any other good perceived to be a moral absolute or human
right. Like anything else, life is a good worthy of protection if, and only to the
extent that, it is perceived to maximize happiness. On a strictly utilitarian ac-
count, nothing can lay claim to status as a right or moral or political absolute,
a good in and of itself; any “right” is valuable and worthy of respect only if, and
to the extent that, it is instrumentally helpful in delivering pleasurable conse-
quences and preventing painful ones. And so it comes perhaps as little surprise
that the Dutch, who so heavily depend on utilitarian arguments to justify their
euthanasia regime, have themselves recently come to view parental decisions to
kill infants as morally and legally acceptable.54

Singer also offers insight into some of the more extreme potential con-
sequences of autonomy theory discussed in chapter 6. Infants do not enjoy the
most basic precondition for autonomy we identified—they do not have the
ability to comprehend the means required to realize their goals; they are in no
sense the authors of their lives capable of using their faculties to plan and make
choices.55 Accordingly, to the extent that autonomy is considered a precondi-
tion for possessing human rights, and Singer certainly sees it that way, a human
infant surely must matter very little. Singer’s argument, in this respect, is but a
modest extension of the argument advanced by Ronald Dworkin or Margaret
Battin that we should ignore the (demented) pleas of the contented Alzheimer’s
patient to live and instead abide by his or her prior (rational/autonomous) re-
quest to be killed when dementia sets in. Human life, at both ends of its spec-
trum where capacity for autonomy may be at its lowest ebb, is of little account
in theories where rights depend on an individual’s presently exercisable capac-
ity for autonomous self-creation.



While Singer limits his discussion of the acceptability of infanticide to
the context of “deformed” children, it ought not go unnoticed that the auton-
omy rationale he offers does not appear to rest in any way on the physical 
condition of the infant. A healthy baby is no more capable of Singer’s self-
awareness than one with Down’s syndrome or spina bifida. Singer himself stops
short of openly admitting as much, but he does come close: Singer contends that
his argument “is [not] meant to suggest that someone who goes around ran-
domly killing babies is morally on a par with a woman who has an abortion”
and that “[w]e should certainly put very strict conditions on permissible infan-
ticide,” but he then proceeds to concede that “these restrictions might owe more
to the effects of infanticide on others than to the intrinsic wrongness of killing an
infant.”56 Singer thus seems worried not about the life of the infant, but only the
consequential loss of pleasure by others “who love and cherish the child.”57 Of
course, when parents do not want the child, there is no such consequential loss
to worry about, and Singer himself admits that, under his view, “infanticide
can . . . be equated with abortion when those closest to the child do not want it
to live.”58 Infanticide is primarily justified, then, on the basis of lack of parental
interest, not on the basis of the child’s health or “deformities.” A healthy child
who is unwanted seems therefore as much a candidate for infanticide as an un-
healthy one.

Singer frankly admits, too, that part of the calculation that goes into
determining parental interest revolves around “replaceability.” A child with a
condition like Down’s syndrome or hemophilia might give parents less overall
pleasure than a child without such conditions and, so, parents should be free to
choose to kill such children. While “neither haemophilia nor Down’s syndrome
is so crippling as to make life not worth living from the inner perspective of the
person with the condition,” and “their lives, like those of small children, can be
joyful,”59 an infant with no self-awareness appears to have no claim against
being replaced: “I cannot see how one could defend the view that fetuses [also
non-self-conscious beings] may be “replaced”before birth, but newborn infants
may not be.”60 But if this is so, what about parents who might find more plea-
sure from blond-haired, blue-eyed babies than brunettes with brown eyes, or
from boys rather than girls? Singer’s reasoning would seem to apply fully to such
cases, licensing parents to cull their infant children to achieve any such desired
traits (at least before the children become “self-conscious,” an age Singer leaves
undefined).61

Singer dismisses the view I have been defending in this chapter, that
human life is intrinsically valuable, on the ground that it is an anachronistic
product of “early and mediaeval Christian writers”62 whose “doctrines are no
longer generally accepted.”63 But, while the inviolability-of-life position un-
doubtedly has religious supporters, Singer nowhere considers the possibility
that (as I have sought to suggest) the position is entirely defensible on secular
grounds. Even Ronald Dworkin, who appears to agree with Singer’s argument
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in certain other respects, acknowledges that “there is a secular as well as a reli-
gious interpretation of the idea that human life is sacred. Atheists, too, may feel
instinctively that [assisted] suicide and euthanasia are problematic because
human life has intrinsic value.”64 It is also somewhat remarkable that Singer dis-
misses the inviolability-of-life position on the ground that it is the product of
doctrines that assertedly are no longer “generally accepted” when the alterna-
tive he offers is not exactly dominant in popular culture. And curiously, Singer
himself at points appears to veer away from strict utilitarianism to argue for the
absolute rule that there is “special value” or “claim to protection” in the life of
certain persons.65 Singer would, of course, define the term “person” to include
only autonomous, choosing, rational beings.66 But, interestingly, Singer actually
endorses a rule protecting the “special value” of (autonomous) persons ab-
solutely, thus appearing to take issue with the inviolability-of-life principle at
the end of the day only insofar as it relies on what Singer calls a “species bound-
ary,” protecting all human beings as a class regardless whether particular indi-
viduals enjoy self-awareness and consciousness.

Singer explains that, in his view, relying on “species membership” as a
basis for rights and privileges is the moral equivalent of racism against animals:
“The biological facts upon which the boundary of our species is drawn do not
have moral significance. To give preference to the life of a being simply because
that being is a member of our species would put us in the same position as racists
who give preference to those who are members of their race.”67 The alternative
to the human-animal boundary that Singer offers, however, tends only to con-
firm the defensibility of the “species” boundary he criticizes. While human in-
fants are not worthy of a right to live, Singer submits, adult chimpanzees, dogs,
and cats are “rational and self-conscious beings, aware of themselves as distinct
entities with a past and a future”;68 even with their comparatively modest 
inherent capacities for self-fulfillment and autonomy, these animals are, in
Singer’s special language, “nonhuman persons” deserving of legal protection
and a right to live. As Singer puts it, “[s]ome members of other species are per-
sons [and thus enjoy a right to life]: some members of our own species are
not.”69 And Singer warns that,

if dogs and cats qualify as persons, the mammals we use for food cannot be far

behind. We think of dogs as being more like people than pigs; but pigs are

highly intelligent animals and if we kept pigs as pets and reared dogs for food,

we would probably reverse our order of preference. Are we turning persons

into bacon?70

It is no exaggeration to say that Singer would leave parents free to kill human
children capable, with time and nurturing, of autonomous flourishing in ways
radically different from any animal, yet at the same time, he would have us ac-
knowledge a right to life for all (adult) pigs.

While it is difficult to discern anything akin to what is ordinarily un-



derstood as racism in the traditional human-animal distinction, Singer’s alter-
native—granting the “right” to life only to those beings, human and animal,
who manage to run the gauntlet of infancy and achieve the status of “rational
and self-conscious beings” in adulthood, all as a result simply of being lucky
enough to be the offspring of parents who chose not to kill them—is a prime
example of what some would label “agism,”71 and what I might suggest is fur-
ther evidence of the arbitrariness of instrumentalist accounts of human value.72

In fact, under Singer’s logic, it would seem to be perfectly acceptable for humans
to kill not only their own young, but also young animals—to eat spring lamb
but not grown sheep, veal but not steak. Though Singer does not discuss this ap-
parent consequence of his analysis, the reader is left to wonder whether Singer,
a well-known animal-rights activist and author, would really want to so limit
his defense of animal lives, even if he sees little basis for protecting infant human
beings.

Notably, too, like his fellow utilitarian Posner, Singer ultimately seems
to endorse, in part, something akin to the inviolability-of-life principle, sug-
gesting that certain lives must be protected, regardless of their instrumental
worth. But, where Posner appears to find the lives of young human beings invi-
olable, Singer would limit his argument for the inviolability-of-life to adult hu-
mans and animals (i.e.,“rational”and “self-conscious”beings).Yet, Singer—like
Posner—never supplies a complete account of why the lives of only some arbi-
trary subset of persons, rather than all, should be held inviolable and fully equal,
or why his understanding of “personhood”—embracing only adult persons, but
also adult animals—is superior to traditional understandings defined by refer-
ence to a “species boundary.”73

Further, Singer seems to mistake the inviolability-of-life’s affirmative
assertion that all human life has intrinsic and equal dignity for the negative
claim that no other forms of life have intrinsic moral significance worthy of pro-
tection.A secular inviolability-of-life principle may not mandate the notion that
animals have a right to life, but neither does it rule out such a position; and it
certainly is consistent with the traditional view that certain ways of treating an-
imals are morally wrong (even if the animal has no right not to be so treated).
To make the argument that human lives are entitled to special and differential
protection and respect is not to say that animals may be treated poorly or cru-
elly, but simply to say that it is not always and categorically wrong to take an an-
imal’s life intentionally.

9.4 T F   O E

I began this chapter by suggesting that there are certain irreducible
human goods, and that human life itself is among these. From that premise, I
then argued that, while we cannot help but choose between (and incidentally
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harm) competing goods in a world rich with possibilities, intentional acts by
private persons against basic goods, including life, are categorically wrong.
After offering this thesis, I proceeded to address certain prominent objections.
Having now proceeded this far, we might take a step further and ask how the
inviolability-of-life principle might inform future legal debate over Oregon’s
assisted suicide regime. The Supreme Court has recently heard a narrow ad-
ministrative dispute over whether Oregon doctors may prescribe lethal med-
ications to their patients, consistent with the federal Controlled Substances Act.
The Court’s decision, to be rendered after this book goes to print, will be dis-
cussed in an epilogue. But beyond the currently pending statutory dispute, a
larger constitutional question, one intimately connected to the issues and
themes we have discussed in this chapter, remains lurking in the background,
unresolved.

When Oregon’s law was first enacted, a group of disabled persons,
physicians, and other concerned citizens brought a legal challenge seeking a 
declaration that it violated federal equal protection guarantees. A federal trial
court in Lee v. Oregon74 sustained their challenge, holding that Oregon’s law did
not rationally advance, or, in equal protection parlance, “fit,” its stated objec-
tives.75 The trial court’s decision was later reversed by the Ninth Circuit, but
only on technical standing and ripeness grounds; the appellate panel expressly
declined to reach the merits of the trial court’s equal protection holding and did
nothing to foreclose the possibility that properly situated plaintiffs may have
standing in a future case to challenge Oregon’s law on equal protection grounds
or that the trial court’s analysis might correctly apply in such a case.76

In any equal protection analysis, courts typically proceed in a two-step
fashion, asking first whether the state’s proffered distinction or classification is
justified (as either rational or under strict scrutiny, depending on the nature of
the distinction or classification), and thereafter asking whether the state’s clas-
sification “fits,” or appropriately advances, its stated policy objectives. The trial
court in Lee focused intently on the second step of this analysis. But the themes
and concepts we have discussed in this chapter suggest that a substantial equal
protection argument may exist on both steps.

As we have seen, the inviolability-of-life principle is strongly associated
with the concept of human equality; the two are mutually reinforcing ideals.
Oregon’s law, however, candidly treats the lives of different persons quite differ-
ently. For the healthy, life is legally inviolable; no private person may take it. For
the terminally ill, life is violable, and those physicians who help take it “in good
faith” are exempted from any form of criminal or civil liability. Oregon defends
this distinction as rational and appropriate and does so on the stated ground
that any other legal rule “may simply mean prolonging suffering for a person
who has no hope of a significant natural life ahead [and thus the state has] a
valid public policy to allow choice based on principles of autonomy and self-
determination.”77 But is Oregon’s defense convincing?



In the first place, it is far from clear that Oregon’s scheme should be
analyzed merely on the basis whether its distinction between persons is “ratio-
nal.” While the so-called rational basis test controls most equal protection dis-
putes, laws that either embody certain suspect classifications (such as those
based on race or national origin) or impinge on fundamental rights receive
“strict scrutiny” in equal protection challenges.78 Classifications based on yet
other grounds, such as gender, are sometimes reviewed under an intermediate
level of scrutiny.79 Oregon’s decision to make a legal discrimination based on
physical health (the terminally ill versus everyone else) seems a candidate for
heightened review.80 This is especially so given that Oregon’s law expressly im-
plicates a fundamental right—that is, the scope of the right to life.

Even when courts do apply a so-called rational basis review, moreover,
if the state law at issue discriminates against a particular group of persons in a
manner suggesting that they possess a less valuable form of living (past cases
have involved the mentally disabled, unconventional families, homosexuals, in-
dividuals having sexual relations out of wedlock), such laws are typically sub-
jected to a particularly searching form of rational basis review. Once again, Ore-
gon’s law may qualify, treating as it does the lives of the terminally ill as meriting
fewer protections and safeguards against intentional destruction through mis-
take, abuse, or coercion than the lives of all other persons.81

Whatever the doctrinal rubric ultimately employed to review Oregon’s
discrimination between terminally ill and healthy persons, a nontrivial legal ar-
gument can be made that the law fails to pass muster. As we saw in chapter 7,
the class of the “terminally ill” is discernible only in hindsight: patients in Ore-
gon have waited a year or more after their “terminal” diagnoses to make use of
their prescriptions, and physicians have admitted that they cannot be sure of
their own “terminal” diagnoses; definitions of terminal illness are thus “inher-
ently unstable.”82 Why, we might ask, is it reasonable to rest legal distinctions
with the effect of life or death on what is admittedly guesswork? Even more fun-
damentally, we might also ask, what rational basis is there for treating the lives
of those who are diagnosed as having less than six months to live any different
from any number of other groups of persons—such as the patient suffering 
irremediable pain, the quadraplegic, Singer’s Down’s syndrome infant, or
Dworkin’s incompetent Alzheimer’s patient? Can we rationally single out just
the “terminally ill”?

Oregon has responded that keeping terminally ill persons alive is sin-
gularly inappropriate because doing so “prolong[s] suffering.”83 Yet, as we saw
in chapter 7, suffering simply is not a prerequisite for permission to commit as-
sisted suicide under Oregon’s statutory regime; persons who are not suffering
are equally free to receive a doctor’s help in killing themselves. And in this re-
spect Oregon notably departs from the Dutch who do purport to require some
indicia of suffering before allowing assisted suicide or euthanasia. Oregon also
invokes themes of patient “autonomy” in defense of its statute. But Oregon rec-
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ognizes the goal of patient autonomy as a sufficient reason to permit assisted
suicide only for one group of persons and adjudges it an insufficient reason to
allow any number of other groups to obtain assistance in dying. Oregon’s law
thus vindicates the autonomy of only some persons, and not others, who wish
to die, and the state has offered no convincing explanation for excluding other
groups (e.g., the permanently disabled, or those suffering from progressive dis-
eases). Neither, I have suggested, is the inability of Oregon to draw such a ra-
tional line a fluke or accident. For reasons discussed earlier in this chapter, any
line we might draw among human beings for purposes of determining who
must live and who may die ultimately seems to devolve into an arbitrary exer-
cise of picking out which particular instrumental capacities one especially likes.

Not only does Oregon’s law draw an arguably irrational distinction be-
tween the terminally ill and everyone else, one can raise serious questions about
whether the law operates in ways that reasonably advance or “fit” its putative
purpose of enabling considered and rational autonomous choices in dying. For
example, as the trial court in Lee noted, under Oregon’s law there is no guaran-
tee that terminally ill patients seeking death will have trained mental health pro-
fessionals evaluate them for competency and signs of depression. Yet, when the
state wishes to confine persons with suicidal impulses for a period not to exceed
five days, the patient is first entitled under Oregon law to an examination by a
mental health expert.84 How can one coherently explain and defend a regula-
tory regime that affords terminally ill patients less protection against the possi-
bility of a mistaken death due to a psychiatric ailment than it affords all patients
against the possibility of a mistaken five-day confinement from the same cause?
As the trial court in Lee asked, “[w]ith death at issue . . . [why] would [it] be 
rational to not require mental and social evaluations by appropriately trained
professionals”?85

As we have already seen, too, doctors helping to kill terminal patients
are immunized from liability under Oregon’s law so long as they act in “good
faith.”Yet physicians treating nonterminally ill patients are held to a duty of care
commensurate with that used by careful physicians in the same or similar cir-
cumstances, and Oregon courts have expressly considered and rejected substi-
tuting this standard for a “good faith” duty of care.86 How can a state rationally
hold physicians engaged in hangnail operations to a higher standard of care
than physicians who engage in acts deliberately aimed at killing their patients?
How does it promote autonomous end-of-life decisions to set up a regime where
doctors are immunized from liability even when they negligently kill patients
who are not competent or who have not consented?87

Likewise, under Oregon’s law, physicians must assess patients for con-
sent and competency only at the time the lethal prescription is given; the statute
does nothing to assure patient rationality and voluntariness at the actual time
of death—which can come months (and perhaps even years) after the pre-
scription is issued. Thus, although Oregon’s assisted suicide regime seeks to pro-



mote autonomous self-determination, its law does nothing to assure that such
preconditions actually exist at the time death is sought. As a result, there is lit-
tle to prevent mistake, abuse, or coercion from playing a role after a prescrip-
tion is issued, and nothing to ensure that patients are in control of their mental
faculties at the time of death.88 How does it serve the putative goal of au-
tonomous patient decision making to set up a regime that allows people to com-
mit suicide without considering whether they are, in fact, acting freely, compe-
tently, and autonomously at the time of the suicide?89

180 C H A P T E R  N I N E



10
Toward a Consistent End-of-Life Ethic:

The “Right to Refuse” Care for Competent

and Incompetent Patients

IHAVE SUGGESTED that life is a fundamental good, that it should
not be intentionally destroyed, and I have suggested, too, how that principle
might apply to the assisted suicide and euthanasia debate. Before closing, how-
ever, one might reasonably ask what this inviolability-of-life principle might say
about still other, far more common, yet often very difficult, end-of-life scenar-
ios. Along the way, for example, we have discussed the decision to withdraw or
reject life-sustaining care by competent patients; how, we might ask, does the
inviolability-of-life principle apply in these important and everyday cases? Sim-
ilarly, as I alluded to previously,1 courts have sought to give meaning to the right
to refuse treatment even for patients who have never been capable of making
treatment decisions for themselves (e.g., infants) and for those who have lost
their ability to do so (e.g., Alzheimer’s patients and victims, like Terry Schiavo,
of accidents that have grievously impaired their mental faculties), often per-
mitting a guardian to decide for the patient on a proxy basis. Indeed, most of
the reported right to refuse treatment cases in America have arisen in just these
circumstances. But the question how far guardians may go in refusing life-
sustaining care for incompetent wards who have made no living will and given
no oral directives is increasingly a source of litigation in American (and English)
courts.When may guardians discontinue basic (e.g., food and water) treatment?
On what authority may they act? How should their decisions be reviewed when
under legal challenge? The case law, to date, has produced inconsistent and often
underreasoned results in these important cases; before closing, I briefly outline
some of the leading cases and suggest the beginnings of potential answers to
each of these questions.



10.1 T I  L   

“R  R”  C P

To begin, we might ask how the inviolability-of-life principle has fared
in right to refuse treatment cases where there is a competent patient. It is fair to
say, I think, that some courts have taken pains to avoid endorsing the intentional
taking of life in such cases. Other courts, however, have suggested that patients
may have a right to discontinue care even when they have a suicidal intent to
die, and doctors not only may intentionally assist such killings, but may have a
duty to do so. While a complete review of the growing case law in this area is be-
yond the scope of this work, certain emblematic right-to-refuse cases involving
competent patients in America and England and how they have variously
treated the question of intent are outlined below, as well as some suggestions for
how the inviolability-of-life principle might come to inform the analysis in fu-
ture disputes. We then turn to examine separately the issues associated with in-
competent patients, both infant and adult.

The American Experience

APPLICATIONS OF THE PRESIDENT AND DIRECTORS 

OF GEORGETOWN COLLEGE2

An early American case frequently cited in subsequent right to refuse
treatment decisions involved Jesse Jones, a twenty-five-year-old mother of a
seven-month-old child, who was brought to Georgetown University Hospital’s
emergency room having lost two-thirds of her body’s blood as a result of a rup-
tured ulcer. Without a prompt infusion of blood, doctors estimated that there
was a better than 50 percent chance Jones would die. Jones, however, was a Je-
hovah’s Witness, a sect that historically has rejected the appropriateness of blood
transfusions on religious grounds. As Jones faded in and out of consciousness,
permission for a transfusion was not clearly forthcoming from her, and her hus-
band expressly objected to any transfusion, so the hospital, fearing potential li-
ability for being an accomplice to suicide, sought a declaratory judgment from
the court permitting it to administer a blood transfusion. U.S. Circuit Judge
Skelly Wright ultimately granted the declaration on the ground that, as yet, there
had been no competent direction from the patient herself, and the transfusion
would permit her to regain her faculties and direct her medical care. In the
process, however, the Court rejected the hospital’s purported concerns about as-
sisting suicide, describing Jones’s case very much in the terms of double effect
doctrine and rejecting any sort of simple vitalism: “[T]he Gordian knot of this
suicide question,” the court correctly explained, “may be cut by the simple fact
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that Mrs. Jones did not intend to die. . . . Death, to Mrs. Jones, was not a reli-
giously commanded goal, but an unwanted side-effect of a religious scruple.”3

Under such circumstances—where death is accepted, not sought—the court
suggested that treatment plainly may be rejected without raising the issue of
suicide.

SATZ V. PERLMUTTER4

Seventy-three-year-old Abe Perlmutter was afflicted by Lou Gehrig’s
disease, completely incapacitated in a hospital bed, and dependent on a respi-
rator to breathe. He filed a petition seeking to allow his physicians to remove the
respirator, after failing to do so himself. The Florida court of appeals granted
the petition, recognizing a right to refuse life-sustaining treatment emanating
from the constitutional right to privacy and the common law doctrine of in-
formed consent, which requires physicians to obtain advance informed per-
mission from a patient before they may undertake medical procedures. At the
same time, the court acknowledged the state’s interest in preserving life and pre-
venting suicide and, in turn, squarely focused on the question of intent. The
court conceded that “the facts here unarguably reveal that Mr. Perlmutter would
die, but for the respirator.”5 But, expressly invoking the rule suggested by
Georgetown College, the court held that suicide was not an issue because of the
unequivocal evidence of the patient’s intent: While he was

fully aware of the inevitable result . . . [t]he testimony of Mr. Perlmutter, like

the victim in the Georgetown College case . . . is that he really wants to live, but

do so, God and Mother Nature willing, under his own power. This basic wish

to live plus the fact that he did not self-induce his horrible affliction, precludes

his further refusal of treatment being classed as attempted suicide.6

Though the facts are not further elucidated in the opinion, it appears that the
court granted the petition based precisely on the strength of the double effect
distinction, again recognizing that the right to refuse can extend even to basic
care so long as intent to die (and help kill) is not present.

IN RE KATHLEEN FARRELL7

This case involved a thirty-seven-year-old competent, terminally ill
patient, Kathleen Farrell, another victim of Lou Gehrig’s disease. After an ex-
perimental program that her husband described as “their last hope” for some
restorative gain failed, Farrell asked to have the respirator that sustained her
breathing removed. Farrell’s doctor later explained that he was personally op-
posed to removing the respirator, but he nonetheless arranged for a psycholo-
gist to examine Farrell; the psychologist found no signs of clinical depression
and no need for psychiatric treatment. Farrell explained that, having failed at



her last chance for some restorative gain, she wished to discontinue the respira-
tor because of the futility of continued care and because she was tired of “suf-
fering.” Farrell’s husband filed a suit seeking a declaratory judgment that nei-
ther he nor anyone assisting his wife in disconnecting her respirator would incur
liability for their actions.

The Supreme Court of New Jersey ultimately heard the case and
granted the petition, holding that competent patients have a right, grounded in
both the common law of battery and the constitutional right to privacy, to order
a physician to leave them alone.8 At the same time, the court, like others before
it, acknowledged that the right is not an absolute one but must be tempered
against the state’s interest in preventing suicide and “preserving the sanctity of
all life.”9 The court found those concerns were not implicated in this case, how-
ever, given a (now-familiar) causation analysis—namely, that Farrell’s declina-
tion of further treatment “may not properly be viewed as an attempt to commit
suicide. Refusing medical intervention merely allows the disease to take its nat-
ural course.”10 Having acknowledged the right of patients to refuse life-
sustaining treatment, however, the court stopped short of imposing a duty on
an unwilling physician to participate in the process, at least to the extent it would
violate professional ethical canons:

Even as patients enjoy control over their medical treatment, health-care pro-

fessionals remain bound to act in consonance with special ethical criteria. We

realize that these criteria may conflict with some concepts of self-determination.

In the case of such a conflict, a patient has no right to compel a health-care

provider to violate generally accepted professional standards.11

BOUVIA V. SUPERIOR COURT (GLENCHUR)12

Former Surgeon General C. Everett Koop once labeled Bouvia, a lead-
ing California right-to-refuse case, as “the most forthright judicial acknowledg-
ment yet of a ‘right’ to undergo euthanasia by omission.”13 And he is perhaps
correct, though even that decision technically, as a matter of legal precedent, of-
fers no support for intentional killings (and, thus, assisted suicide or euthana-
sia). There, a twenty-eight-year-old woman, Elizabeth Bouvia, suffering from
cerebral palsy, sought a writ of mandamus requiring her physicians to remove
from her body a nasogastric tube inserted and maintained against her will to
keep her alive through involuntary forced feedings. The trial court heard evi-
dence from Bouvia that suggested serious emotional trouble: she had suffered a
recent miscarriage, her husband had left her, her parents had asked her to leave
home, and she had repeatedly expressed her intent to commit suicide.14 After
hearing the evidence, the trial court refused the writ on the grounds that Bou-
via had “formed an intent to die,” and thus her refusal of care would constitute
a suicide which the state (and Bouvia’s doctors) had no duty to assist.15 An in-
termediate trial court reversed, holding that 

184 C H A P T E R  T E N



A  C O N S I S T E N T  E N D - O F - L I F E  E T H I C 185

we find no substantial evidence to support the trial court’s conclusion [that

Bouvia had formed an intent to die]. Even if petitioner had the specific intent

to take her life [at one point], she did not carry out the plan. . . . [I]t is clear

that she has now merely resigned herself to accept an earlier death, if neces-

sary, rather than live by feedings forced upon her by means of a nasogastric

tube.16

While it allowed Bouvia’s mandamus petition, the court of appeals’ decision is
remarkable for the narrowness of its reasoning. The court of appeals did not
hold that Bouvia’s right to refuse encompassed the right to intentional self-
killing by omission (i.e., suicide). It did not hold that Bouvia had a right to as-
sistance in suicide or euthanasia from her physicians. Instead, to arrive at its re-
sult, the court took the unusual step of reversing the trial court’s factual findings
and simply disputed that Bouvia at present had an intention to kill herself, even
if she did so previously, thus blinking at the prospect of extending the right to
refuse into the terrain of intentional killing.17

In a separate concurrence that undoubtedly influenced Dr. Koop’s
opinion of Bouvia, Judge Compton accused his colleagues of “danc[ing]”
around the issue.18 In his mind, there was “no doubt that Elizabeth Bouvia
wants [i.e., intends] to die.”19 And, as to that, Judge Compton indicated he
would recognize a right to refuse treatment even when an intent to die is pres-
ent, invoking neutralist and harm principle themes: “Can anyone blame her if
she wants to fold her cards and say ‘I am out’? . . . I believe she has an absolute
right to effectuate that decision.”20

MCKAY V. BERGSTEDT 21

Kenneth Bergstedt was a mentally competent thirty-one-year-old
quadriplegic who had lived in that condition since a swimming accident at the
age of ten; though he was able to read, orally operate a computer, and use a
wheelchair, Bergstedt was dependent on a respirator. After learning that his fa-
ther had been diagnosed with a terminal illness, Bergstedt “despaired over the
prospect of life without the attentive care, companionship and love of his de-
voted father” and sought to have removed the respirator on which his life de-
pended.22 Bergstedt’s mother had died years earlier and Bergstedt feared that,
without his father, he would lack adequate care and “some mishap would occur
to his ventilator without anyone being present to correct it, and . . . he would
suffer an agonizing death as a result.”23

Bergstedt petitioned the Nevada courts for a declaration that persons
assisting him in the removal of his ventilator would not be subject to criminal
or civil prosecution.24 Confronted with the argument that Bergstedt’s death
would amount to suicide, the Nevada Supreme Court, much like the appellate
panel in Bouvia, strained mightily—and somewhat dubiously—to suggest that
Bergstedt harbored no intent to kill himself: “as we will attempt to show, [Berg-



stedt] harbored no intent to take his life, voluntarily or otherwise.”25 The court,
like the court in Farrell, reached this conclusion primarily by way of the natural/
unnatural or causation distinction we discussed (and questioned) in chapter 4,
finding “substantial difference between the attitude of a person desiring non-
interference with the natural consequences of his or her condition and the in-
dividual who desires to terminate his or her life by some deadly means either
self-inflicted or through the agency of another.”26

This analysis, perhaps unsurprisingly, provoked a dissent. Justice
Springer argued, as the Second Circuit suggested in Quill, that the “[u]se of the
term ‘natural death’ in this case is only a natural and understandable way of
averting the excruciating truth. Bergstedt’s explicit and express desire and in-
tention was that of putting an immediate end to his own life. . . . There is noth-
ing natural about Mr. Bergstedt’s death; he [sought to] kill[] himself.”27 The 
dissent further suggested that the majority’s natural/unnatural or causation dis-
tinction made no sense because

Mr. Bergstedt was not dying, except in the sense that we are all dying, and he

was not in the least danger of imminent death. He had been living steadily for

over twenty-three years, breathing with the aid of a ventilator, until he reached

a time in his life when he decided to die because, like most other suicides, life

had become, temporarily at least, intolerable for him.28

Like Judge Compton in California, Justice Springer accused his col-
leagues of “danc[ing] around the issue [of suicide]”;29 plainly, to Justice Springer,
this case presented an act of intentional self-destruction. Quite unlike Judge
Compton, however, Justice Springer argued that there is no “judicially created
or legal ‘right’ to commit suicide or to have court-ordered assistance in carry-
ing out one’s self-destruction.”30 And Justice Springer detected the equal pro-
tection overtones inherent in the abandonment of the inviolability-of-life prin-
ciple: Bergstedt’s assisted suicide “was sanctioned and facilitated only because
of his disabled condition . . . . What other conditions, physical or mental, I ask
myself, will be brought to the courts as grounds for judicially approved and as-
sisted self-destruction?”31

The English Experience

IN RE T 32

Like Georgetown College, this case involved a blood transfusion and a
Jehovah’s Witness. The patient,“T,” a twenty-year-old woman thirty-four weeks
pregnant and living with her boyfriend, was admitted to a hospital following a
traffic accident, with symptoms of pneumonia. T’s mother was a devout Jeho-
vah’s Witness, while her father rejected the religion, and the parents were di-
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vorced. T described herself as a former Jehovah’s Witness when she entered the
hospital, though she also stated that she still had certain beliefs and practices.
Once admitted, T’s condition deteriorated and she went into labor; a caesarian
section birth was necessary. Twice T expressed her opposition to any blood
transfusion, though both conversations came shortly after she had met alone
with her mother. T eventually signed a refusal of care form supplied by the hos-
pital, which was neither read nor explained to her. The following morning, T
delivered a stillborn child and her condition deteriorated to such an extent that
she was sedated and placed on a ventilator; but for her expressed wishes, she
would have been given a transfusion. T’s father, at this point, supported by T’s
boyfriend, applied for a declaratory judgment that it would not be unlawful for
the hospital to administer a transfusion.

The case worked its way to England’s Court of Appeal, which ulti-
mately concluded that the transfusion could be given. The court began its analy-
sis by observing that cases such as this present an apparent conflict between the
patient’s interest in “self-determination” and society’s interest in “upholding the
concept that all human life is sacred.”33 While acknowledging that the right of
self-determination is of “paramount” importance, the court held that in cases
where doubt exists about whether the individual is actually exercising that right,
“that doubt falls to be resolved in favour of the preservation of life for if the in-
dividual is to override the public interest, [she] must do so in clear terms.”34

This, the court held, presented just such a case because the right to refuse treat-
ment “presupposes a capacity to do so.”35 T, the court explained, was deeply im-
paired by narcotic medications at the time she signed the refusal forms and
made her oral statements. Doctors faced with refusals of care cannot simply
defer to statements made by an impaired patient, but have a duty “to give very
careful and detailed consideration to the patient’s capacity to decide at the time
when the decision was made. . . . What matters is that the doctors should con-
sider whether at that time [she] had a capacity which was commensurate with
the gravity of the decision which [she] purported to make.”36

IN RE B37

While In re T stressed the care with which a finding of competence
must be made in English law, it did not have occasion to address whether a fully
competent person may insist on an apparently suicidal refusal of care. In re B
picked up where In re T left off, raising just that question.

In re B involved a forty-three-year-old hospital social worker who suf-
fered paralysis from the neck down in February 2001 due to malformation of
blood vessels in her spinal cord; she was placed on a ventilator on which she be-
came immediately dependent. In March 2001, B underwent an operation, after
which she regained the ability to move her head, but no more; at that point, B



asked for the ventilator to be switched off. Psychiatrists were brought in to as-
sess B’s competence, but they rendered conflicting and amended reports, with
the upshot being that B was found incompetent. B was subsequently prescribed
antidepressants and, by April, reported that she was relieved the ventilator had
not been turned off; in May, long-term plans were made to move B to home care
or, alternatively, to a nursing home. Doctors reassessed B’s competency in June
but reached no firm conclusion. In July, B suffered a setback when her left lung
collapsed and a bronchoscopy had to be undertaken to clear and reopen the pas-
sageway. At B’s request, on August 8 another reassessment was conducted, at
which time she was found competent to make a decision whether to discontinue
care. In September, two further bronchoscopies were performed with B’s con-
sent, though, at some point thereafter, B sought the removal of the ventilator.
Her doctors responded by offering a one-way weaning program, whereby, over
a period of time, the number of breaths supplied by the ventilator is gradually
reduced and the patient’s body is allowed to become used to breathing on its
own again. B rejected this suggestion and sought the immediate removal of the
ventilator, without any weaning process, though she was informed the chances
of her dying were 99 percent.

At approximately the same time, B filed a claim for a declaratory judg-
ment and damages, arguing that any continued treatment would constitute a
tort of trespass on the person. The parties fought primarily over the question of
B’s mental competency, with the hospital trust’s lawyers arguing that B’s men-
tal competence was affected, among other things, by her grave physical disabil-
ity, the absence of her experience of rehabilitation, which was thought likely to
be a positive experience, and the effect of so many weeks living in an ICU envi-
ronment. The hospital also pointed to the history of B’s ambivalence about ven-
tilation and to her consent to bronchoscopies. Dame Butler-Sloss, however, was
unpersuaded and found B sufficiently competent to make her own medical
choices: “There is a serious danger, exemplified in this case, of a benevolent pa-
ternalism which does not embrace recognition of the personal autonomy of the
severely disabled patient. . . . I am . . . entirely satisfied that Ms. B is competent
to make all relevant decisions about her medical treatment.”38

With the issue of competency resolved, one might have expected the
parties and the court to turn to and address with some care the question
whether the refusal of life-sustaining care should be treated as a matter of
right under the circumstances of the case. One might have expected, for ex-
ample, the parties and the court to have considered whether B’s refusal of care
amounted to a suicidal intent to die and whether the hospital could be re-
quired to assist in a suicide, or whether B bore no intent to die but merely ac-
cepted death as a consequence of a rational decision that the proffered wean-
ing program or the prospect of remaining on the ventilator carried with it too
many burdens.
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The parties, however, apparently did not join issue on B’s intent or
these related issues, apparently all assuming instead that, if competent, B had
the right to make any decision regarding the removal of care—even if suicidal
in nature. Nor did the court, seemingly because it was without any aid from the
litigants, explore in any meaningful way the question of suicide and its assis-
tance. Instead, the court seemed to assume that a competent patient has a right
to refuse care, even if in doing so it might evince an intent to die: “[o]ne must
allow for those as severely disabled as Ms. B., for some of whom life in that con-
dition may be worse than death.”39

The court not only seemed to endorse a right to refuse care that would
embrace suicidal decisions, it suggested that doctors who choose not to assist
such decisions might be liable for at least nominal damages: the hospital’s fail-
ure in this case to “have taken steps to deal with the issue . . . has led me to the
conclusion that I should mark my finding that the claimant has been treated un-
lawfully by the NHS Hospital Trust by a small award of damages.”40 In essence,
the court here arguably suggested a duty to assist in suicide. Perhaps again as a
result of being unaided by the parties, the court nowhere sought to explain how
such a holding might be squared with the traditional legal rule holding that per-
sons not only may decline to assist a suicide, but may actually interfere with its
attempt, privileged from any claim of battery.41

The Future of the Law Surrounding the “Right to Refuse”

for Competent Patients

Plainly, as we have seen from this sampling, while the courts univer-
sally recognize the right of a competent patient to refuse unwanted care, the
exact source and, perhaps more importantly, the scope of this right remains
opaque and even confused.

Some courts (e.g., Georgetown College, Satz, and In re T) emphasize
that patients are free to refuse life-sustaining treatment, at least when no intent
to die is present, and some (especially illustrated by In re T) seek strenuously to
ensure that any rejection of care is made while the patient is competent in order
to guard against potential abuse, mistake, and coercion.

Other courts, however, have claimed to acknowledge that the state has
a legitimate interest in preventing the intentional taking of human life but then
arguably have “danced” around its fair application to the facts before them (e.g.,
Bouvia, McKay), seeking, somewhat disingenuously, to avoid admitting that the
patients before them intend to kill themselves.42

Still other courts and judges have not attached much significance at all
to the state’s interest in preventing the intentional taking of human life (and



thus preserving the equality of all lives), suggesting that competent patients may
direct the discontinuation of care without regard to whether they intend death
(e.g., Judge Compton in Bouvia, In re B).

What does the inviolability-of-life principle have to contribute to this
muddled legal landscape? Several things, I think.

On their facts, Georgetown College, Satz, and Farrell each involved pa-
tients who apparently wished to live but were held entitled to execute a compe-
tent decision to refuse life-sustaining treatment. Such cases illustrate that a right
to refuse treatment limited to refusals where no suicidal intention is present is
a far cry from a vitalist’s demand that life-sustaining care may never be declined.
Patients can refuse even the most “basic” forms of care (e.g., blood transfusions)
for a variety of reasons (e.g., to abide one’s religious beliefs, to forgo futile care
and avoid the strains of continued dependence on medical machinery) without
implicating suicide, assisted suicide, or euthanasia. Indeed, as we discussed in
greater detail in chapter 4.5, we have every reason to think that the right to refuse
is usually exercised in just such circumstances—the patient usually wishes to live
but sees no point in further futile care or no longer wants to tolerate the bur-
dens of the respirator, the chemotherapy, the radiation treatment. Georgetown
College, Satz, and Farrell illustrate how patient and doctor may foresee death,
even accept it as the inevitable consequence of the decision to forgo treatment,
without seeking out death. They show how an an inviolability-of-life principle
hardly equates to a vitalist’s demand that society use maximum efforts to keep
all patients alive, but instead affords a wide berth of liberty in which patients
may refuse even seemingly simple treatment and may do so even where death
is foreseen as a complete certainty.

At the same time, virtually every court to recognize the right to refuse
has held that the right, whatever its source, is not absolute (e.g., Satz, Farrell ).43

And, in fact, to deem as a matter of right all patient refusals of care, even in order
to commit suicide, could reasonably be said to amount to an implicit endorse-
ment of a right to assisted suicide by omission. In re B hints at how the argu-
ment would proceed: if a patient has an absolute right to refuse care (including
with an intent to commit suicide), why not permit the patient to solicit volun-
teers to assist him or her? Taking the argument a step further (as In re B does,
albeit in contradiction with Farrell), if a medical practitioner refuses to assist the
patient, why shouldn’t he or she become liable (including perhaps in damages)
for violating the patient’s protected right? Further, as Justice Springer noted in
McKay and we developed more fully in chapter 9, recognizing a right to assisted
suicide by omission that is contingent on a patient’s physical or mental condi-
tion leads to discrimination among persons based on judicial perceptions about
the comparative value of different human lives. And while some decisions we
have reviewed seek to distinguish between refusals of care where an intent to die
is present from assisted suicide on causation grounds (e.g., Farrell, McKay),
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much as some judges sought to do in the Quill controversy, we have already seen
how tenuous the causation distinction may prove.44

A right embracing suicidal refusals of care would not only run contrary
to the inviolability-of-life principle and raise serious questions of equal protec-
tion, it would also disregard repeated legislative guidance. As we saw in chapter
3, most American jurisdictions have laws banning the practice of assisted sui-
cide (i.e., assisting someone intentionally seeking self-destruction), and many
of these statutes have been expressly reexamined and reaffirmed in recent years.
Most American states have also enacted advance medical directive statutes that
preclude courts from construing any living will or advance medical directive 
authorized by state statute to “authorize . . . mercy killing or physician assisted
suicide or to permit any . . . deliberate act or omission to end life.”45 To be sure,
these state medical directive statutes formally pertain only to the construction
and interpretation of medical directives left by formerly competent persons, not
to refusals of care voiced by currently competent persons, but the policy em-
bodied in these statutes is in no way analytically contingent on the patient’s
competency.

Finally, though I have suggested that suicidal patients such as Bouvia
should not be said to enjoy a right to refuse treatment with suicidal intent, it bears
recalling that patients who in fact commit such acts commit no crime at law: as
with any act of suicide, the patient is performing something that, as we saw in
chapter 3, is, under law, considered neither a matter of right nor of crime. Should
the suicidal patient find a physician or other person willing to assist them in ef-
fecting the termination of treatment, moreover, the appropriate legal analysis is
subtle: As I explored in chapters 4 and 9, assisted suicide is a narrowly defined of-
fense dependent on a showing of the assister’s purpose, and so, if the assisting
doctor harbors no intent to make the patient dead but, say, simply discontinues
treatment to fulfill his or her professional obligations, that is no crime. Equally,
however, a suicidal patient should have no right to compel a doctor to assist in
the intentional taking of human life—an act that would run contrary to the in-
violability-of-life principle, constitute a crime in jurisdictions proscribing as-
sisted suicide, and (as Farrell, but not In re B, seemed to notice) amount to a 
violation of professional medical ethics canons prohibiting (as the AMA has rec-
ognized46) acts undertaken with the intention of seeing a patient dead.47

10.2 T “R  R”  I P

Turning from competent to incompetent patients, the “right to refuse”
has been extended to and applied in many cases involving both infants and dis-
abled adults, and, given the absence of a competent patient able to make his or
her own decisions, concerns associated with abuse and mistake at the hand of



proxy decision makers naturally increase. In this section, I explore some of the
leading cases in the infant-care context, the issues they raise, and the role the in-
violability-of-life principle might play in such disputes.

Leading Infant Care Cases

BABY DOE (INDIANA)48

“Baby Doe” (an appellation used to protect the family’s privacy) was
born in Bloomington, Indiana, on April 9, 1982, with two congenital anomalies,
Down’s syndrome and esophageal atresia with tracheoesophageal fistula. Down’s
syndrome is a chromosomal disorder that involves both a certain amount of
physical deformity and some degree of mental retardation.49 Esophageal atre-
sia with tracheoesophageal fistula means that the esophageal passage from the
mouth to the stomach ends in a pouch, with an abnormal connection between
the trachea and the esophagus. As a result, food and drink pass to the lungs in-
stead of the stomach, eventually resulting in suffocation unless surgery is per-
formed to correct the malformation.50 Surgery to correct esophageal atresia
with tracheoesophageal fistula is routinely performed with success, but the par-
ents of Baby Doe refused to consent to the surgery.

Shortly after Baby Doe was born, a hearing was held at Bloomington
Hospital to determine whether the parents had the right to refuse the surgery
on behalf of their child. An attorney was present at the hearing to represent the
parents, though no one was present to represent Baby Doe’s potentially adverse
interests. Six physicians attended, three of whom had obstetric privileges and
three of whom had pediatric privileges at Bloomington Hospital. The obstetri-
cians “recommended that the child remain at Bloomington Hospital with full
knowledge that surgery to correct tracheoesophageal fistula was not possible at
Bloomington Hospital and that within a short period of time the child would
succumb due to inability to receive nutriment and/or pneumonia.”51 The pe-
diatricians, meanwhile, stated that the appropriate treatment was to undertake
corrective surgery immediately, and one of the pediatricians testified that the
child might enjoy a reasonable quality of life.52 The dispute wound up in a state
court where the trial judge concluded that the parents had the right to refuse
corrective surgery even though their child would die.53 The Indiana Supreme
Court refused to hear an appeal, and the child died on the sixth day after he was
born while a guardian ad litem was on his way to Washington, D.C., to appeal
the case to the United States Supreme Court.54

PHILLIP B 55

In re Phillip B. involved a twelve-year-old California boy with Down’s
syndrome with a ventricular septal defect in need of surgical correction. The
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court received evidence from cardiologists that the risk of death from the pro-
cedure was normally between 5 and 10 percent, though children with Down’s
syndrome face a higher than average risk of postoperative complications. With-
out the operation, Phillip was certain to become severely incapacitated, and his
life span would be significantly diminished. The parents refused to grant per-
mission for the operation, and a trial court affirmed the decision as “within the
range of debateable action.”

On appeal, the state’s intermediate court of appeals began by noting
that

parental autonomy . . . is not absolute. The state is the guardian of society’s

basic values. Under the doctrine of parens patriae, the state has a right, indeed,

a duty, to protect children. . . . State officials may interfere in family matters to

safeguard the child’s health, educational development and emotional well-

being. One of the most basic values protected by the state is the sanctity of

human life. (U.S. Const., 14th Amend., § 1.) Where parents fail to provide their

children with adequate medical care, the state is justified to intervene.56

The court, however, held that the state “should usually” defer to the wishes of
the parents, and that it has a “serious burden” to carry before parental wishes
can be overcome. In deciding whether the state had carried that burden in the
case before it, the court explained:

Several relevant factors must be taken into consideration. . . . The state should

examine the seriousness of the harm the child is suffering or the substantial

likelihood that he will suffer serious harm; the evaluation for the treatment by

the medical profession; the risks involved in medically treating the child; and

the expressed preferences of the child. Of course, the underlying consideration

is the child’s welfare and whether his best interests will be served by the med-

ical treatment.57

In applying the foregoing standards to Phillip’s case, the court of ap-
peals did not directly endorse the trial court’s result, finding instead merely that
its decision “attempt[ed] to balance the possible benefits to be gained from the
operation against the risks involved.”58 The trial court had before it a child “suf-
fering not only from a ventricular septal defect but also from Down’s Syndrome,
with its higher than average morbidity, and the presence of pulmonary vascu-
lar changes.”59 “In light of these facts,” the appellate panel held, “we cannot say
as a matter of law that there was no substantial evidence to support the decision
of the trial court.”60

JOHN PEARSON 

A third prominent case, involving the British infant John Pearson,
pushed the boundaries of infant nontreatment yet further. John was a baby with



Down’s syndrome and no other apparent abnormalities. When John’s mother
was given the news of his disability, she reportedly told her husband, “I don’t
want it, Duck.” Later that day, the baby was examined by Dr. Leonard Arthur
who gave the instruction that the child was to be sedated with a pain-killer and
given water but no food. By the evening of his first day, John was “going grey”;
within sixty-nine hours after birth, he died.

Dr. Arthur was charged with murder. The court, however, permitted
only an attempted murder charge to go to the jury after an autopsy established
that John also suffered from pneumonia and a heart defect and, thus, may have
died of natural causes rather than from physician-directed starvation. At trial,
medical professionals testified both for and against Dr. Arthur. One, the presi-
dent of the Royal College of Physicians, Sir Douglas Black, opined that when “a
child [is] suffering from Downs and with a parental wish that it should not sur-
vive, it is ethical to terminate life.” (Notably, only 15 percent of the Dutch pub-
lic agree with this proposition.61) Before submitting the case for decision, the
judge summed up and, in doing so, described Dr. Arthur’s directions as a mere
“holding operation,” despite much contrary evidence; expressed open doubt
whether an omission of care (“simply allowing the child to die”) can be mur-
der; suggested that a life in an orphanage may not be worth living;62 and di-
rected the jury to “think long and hard before deciding that doctors of the em-
inence we have heard . . . have evolved standards which amount to committing
a crime.” The jury acquitted on the remaining attempted murder charge, lead-
ing some to speculate about the role and influence of the judge’s thinly disguised
endorsement of the defendant’s conduct.63

Applying the Inviolability-of-Life Principle 

to the Care of Infant Patients

What would the principle that life is a fundamental and inviolable
good mean for Baby Doe, Phillip B., John Pearson, and cases like theirs? Would
it mean any and all treatment must be provided to infants born with Down’s
syndrome, spina bifida, and other serious maladies? If not, when and under
what circumstances can treatment be withheld? A few overarching concepts can
be discerned from the cases.

First, John Pearson’s case demonstrates as surely as any the moral su-
perfluousness of the act-omission distinction. Here was an infant with a full life
expectancy whose only defect apparent to anyone at the time was Down’s syn-
drome. (His other maladies became evident only upon autopsy.) All he seem-
ingly required was food, but that was deliberately withheld from him with the
specific design of killing him. While the jury may have developed sympathy for
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the apparently well-regarded physician (perhaps at the judge’s very active prod-
ding), Dr. Arthur’s conduct was quite apparently an attempt to kill.

Second, these cases highlight the need for a mechanism to permit par-
ents feeling understandably overwhelmed by the prospect of caring for disabled
children to give up legal custody. Simply because a parent is unable to cope (as
John Pearson’s mother put it, “I don’t want it, Duck”), and the child may be rel-
egated to an orphanage or foster care, should not mean that the child’s right to
life may be forfeited. Without such intervention, we run the risk of acquiescing
to Peter Singer’s “replaceability” ideal, in which an infant’s right to live depends
on parental satisfaction.

Third, Phillip B. highlights the importance of the appropriate standard
of judicial review when cases of alleged parental neglect do arise. In Phillip B.,
the courts permitted but never endorsed the parents’ decision to deny treatment
to their twelve-year old son, describing it as, at best, a “debatable” decision and
declining to overturn that decision primarily because of traditional notions that
parents are due a wide berth in making child-rearing decisions. But it does not
follow from the settled common law principle that parents get to choose how to
raise their child (what schools they should attend, etc.) that parents also get to
choose whether the child lives or dies; the case for a more searching standard of
review is bolstered by the fact that anytime a patient’s “refusal of care” is more
fictional than real, being made not by an individual but for him or her by oth-
ers, the possibility of (often hard-to-detect) selfish motives necessarily arises.
Had the parents’ decision in Phillip B. been reviewed under a less deferential
standard, the result might very well have been different, and this is an area
where, if the courts fail to act, legislatures might productively enter the field.

Fourth, the cases we have examined raise the related question whether
judges and jurors (and parents) have made silent judgments about the relative
worth or worthwhileness of the infant’s life. In each instance the treatment
needed to save the child was relatively simple: Baby Doe needed a routine op-
eration; the proposed operation on Phillip B. had a 5–10 percent chance of mor-
tality (death was certain to follow without the operation), and a high likelihood
of ensuring a normal life span; John Pearson appeared to require no medical at-
tention, just food like any other infant. Had the infants been physically and men-
tally healthy, can we imagine that the courts would have acceded to parental de-
cisions to starve John Pearson to death, or to forgo treatment of Phillip B. and
Baby Doe? If starving a child to death is an abuse of parental discretion for a
“normal” child, from an inviolability-of-life perspective it must also be an abuse
of discretion if the child is disabled for all persons are equal, with each person
enjoying the right to life no less than any other person. So, too, with forgoing
treatment that is affordable, available, and safe, and promises to return the child
to health: the relevant issue should not be whether the child is disabled or
healthy, but the quality and nature of the proposed treatment.64



How do the foregoing general principles apply to the Baby Doe cases
we have discussed? Taking John Pearson’s case first, the “treatment”at issue there
would have imposed little burden on anyone and appeared likely (so far as any-
one knew at the time) to promise complete health to the child. Baby Doe and
Phillip B. required progressively more extensive treatment with progressively
higher risks. But there was no evidence that the contemplated treatments would
have imposed any undue expense on the parents or threatened worsened health
for the children; to the contrary, the proposed operations, according to the ev-
idence submitted, were relatively simple and promised complete restorative
gain. Further down the continuum, one can readily imagine cases where the
proposed treatment is riskier, more dangerous, and less likely to assist the child;
in such circumstances, a parental refusal of treatment would be easiest of all to
sustain.

Perhaps seeking to set forth bright-line rules rather than leave the issue
to an often subjective case-by-case adjudication, Congress, shortly after the
Baby Doe incident, amended the Child Abuse Prevention and Treatment Act
with legislation that provides a model of how the inviolability-of-life logic
might be applied in end-of-life legislative solutions.65 In order for states to 
be eligible for federal funding under the act, the amendment requires state 
authorities, among other things, to establish procedures to identify and report
to child protective service officials potential cases of “medical neglect,” which 
is now expressly defined to include the “withholding of medically indicated
treatment.”66

Not all decisions to withhold treatment, however, are subject to
scrutiny. The “withholding of medically indicated treatment” means the “fail-
ure to respond to an infant’s life-threatening conditions by providing treatment
(including appropriate nutrition, hydration, and medication) which, in the
treating physician’s or physicians’ reasonable medical judgment, will be most
likely to be effective in ameliorating or correcting all such conditions.”67 To trig-
ger the statutory reporting requirement, the nontreatment must result in a life-
threatening condition. Even when the withholding of treatment is life threaten-
ing, the statute comes into play only if the treatment withheld would be “most
likely” to “ameliorat[e] or correct[]” the life-threatening condition. Thus, med-
ically risky and untested treatment may be withheld and so may tested treat-
ment that is not likely to substantially benefit the infant. This series of statutory
steps confines close review of parental decisions to life-or-death situations and
tracks precisely the inviolability-of-life’s focus on the quality of the proposed
treatment rather than on the quality of the infant’s life.

While the statute provides general guidelines for when treatment may
be withheld, it also enumerates certain specific conduct for which it offers a “safe
harbor” from charges of medical neglect. These include decisions to withhold
treatment when:
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(A) the infant is chronically and irreversibly comatose;

(B) the provision of such treatment would

(i) merely prolong dying;

(ii) not be effective in ameliorating or correcting all of the infant’s life-

threatening conditions; or

(iii) otherwise be futile in terms of the survival of the infant; or

(C) the provision of such treatment would be virtually futile in terms of the sur-

vival of the infant and the treatment itself under such circumstances would

be inhumane.68

Even in these circumstances, however, the physician is always required to pro-
vide nutrition and hydration.69 Peter Singer charges that “[t]here are quality of
life judgments lurking under all of”Congress’s safe-harbor statutory provisions;
these lurking quality of life judgments are so obvious, Singer asserts, that they
“should need no further spelling out.”70 In fact, however, Congress’s safe har-
bor provisions focus on whether treatment will have beneficial or inhumane 
effect, not on whether the patient’s quality of life will meet certain arbitrary cri-
teria. The statute requires a comparison of the infant’s after-treatment condi-
tion against his or her current life-threatening condition, not against some stan-
dard of human functioning that someone has judged to be necessary to merit
protection by the state. The law allows nontreatment when the potential for
restorative gain is low or the treatment would be inhumanely burdensome on
the infant. Under subsection (A), the proposed treatment by definition must be
incapable of providing restorative gain: the child must be in an “irreversible”
condition. Subsection (B) endorses withholding treatment only when treat-
ment would “merely” (that is, “only”) prolong dying (thus not offering the
promise of any restorative gain). Subsection (C) expands the safe harbor to “vir-
tually futile” treatment. Though the statute fails to define the modifier “virtu-
ally,” Congress gave some sense of its intent to restrict this safe harbor provision
to narrow circumstances: the treatment, if not strictly useless, must be not only
“virtually futile,” but also “inhumane.”

Singer argues that terms like “‘medically beneficial’ serve[], like the
term ‘futile,’ to disguise the fact that a quality of life judgment is being made.”71

To be sure, provisions authorizing the discontinuance of treatment where it is
“futile” or not “medically beneficial” do not require the use of maximum efforts
to preserve life in all cases. But that does not mean they differentiate between
cases based on quality of life assessments. To the contrary, under the statutory
regime, determining whether nontreatment is a justified option in no way de-
pends on whether the child is disabled or healthy, only whether the proposed
treatment is likely to help; all lives are treated equally.

Despite Congress’s statute, there remains room for state legislation. All
that hinges on compliance with the federal law is the continuation of federal



funding for certain child abuse programs. Moreover, federal law requires that
health-care providers only report violations; it does not assure intervention. In
the American federal system, Congress is, of course, prevented from regulating
many internal state affairs. Some states have already passed laws worthy of con-
sideration, including Indiana in the aftermath of the Baby Doe incident there,
and Arizona. In Indiana, an investigation by child protection services is trig-
gered when a “handicapped child is deprived of nutrition that is necessary to
sustain life,” or “is deprived of medical or surgical intervention that is necessary
to remedy or ameliorate a life threatening medical condition, if the nutrition or
medical or surgical intervention is generally provided to similarly situated
handicapped or non handicapped children.”72 In Arizona, consistent with the
inviolability-of-life principle and eschewing the act-omission distinction, med-
ical workers and hospitals are prohibited from withholding “nourishment” or
“necessary lifesaving medical treatment or surgical care” from disabled infants
“with the intent to cause or allow the death of the infant for any reason.”73 If a vi-
olation is detected by a health-care worker, it must be reported to state author-
ities, and the individual reporting the violation is legally protected from work-
place recriminations.74

THE CASE OF MARY AND JODIE

In September 2000, in a case captioned In re A,75 the English Court of
Appeal addressed some of the most fundamental end-of-life questions facing
family and criminal law in the infant patient context. While the facts in that case
involved newly born conjoined twins and were somewhat extraordinary, the
legal questions presented go to the very core of how life-and-death decisions are
made for young children, and what principles should apply to guide decision
makers.

Mary and Jodie were born joined at the pelvis, and the lower ends of
their spines were fused. Internally, each twin had her own brain, heart, lungs,
liver, and kidneys; the only organ they shared was a bladder. But, critically,
Jodie’s heart supported both infants. Medical observation showed that Jodie was
intelligent and healthy, and doctors believed that, if separated, she could live a
relatively normal life. But doctors also found that Jodie’s heart was suffering ter-
rible strain from having to support her sister Mary as well as herself.

Mary, meanwhile, was in a much different condition. Her heart was
malformed; if Jodie’s heart was not also pumping blood and oxygen through
Mary’s body, Mary would have died almost immediately after birth. Mary’s
lungs and brain were also seriously malformed. Doctors confirmed that Mary
had no prospect of living independently of Jodie, and that Mary’s only hope of
survival rested on Jodie’s heart. Yet, doctors conjectured that the strain on
Jodie’s heart from having to support both infants would eventually, indeed,
soon, lead to heart failure and the death of both twins if they remained con-
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joined. Doctors estimated that both infants would die within a matter of weeks
or months if no action was taken to separate them.

Mary and Jodie’s parents were devoutly religious and interpreted their
faith as preventing them from seeking the separation of the twins, nor could
they contemplate that one of their children might die to enable the other to sur-
vive. The hospital filed suit seeking an order allowing it to disregard the parents’
wishes and separate the twins. The hospital wanted to save Jodie but did not
want to be held criminally liable for Mary’s certain death, and it was also unsure
whether it could trump the parents’ stated wishes for their own children. The
case quickly arrived at the Court of Appeal.76

On the question who is permitted to decide Mary and Jodie’s fate, the
three-judge panel reached unanimous agreement, and their views were sum-
marized by Lord Justice Ward in a way that is entirely consonant with the 
inviolability-of-life principle and that should supply a model for future courts.
When the patient is incompetent or a minor, the court reaffirmed the traditional
Anglo-American principle that the parents normally have the right to step into
their children’s shoes and make treatment decisions. But, the court emphasized,
there is a close link between the right to make treatment decisions and the duty
to do so responsibly; a parent’s failure to agree to necessary medical treatment
can be a culpable omission.77 As long ago as Blackstone, the court noted, it was
accepted that parental power over children “exists to enable the parent more ef-
fectively to perform his duty, and partly as recompense for his care and trouble
in the faithful discharge of it.”78

That is not to say parental wishes are readily ignored: in family law,
parental decisions are usually reviewed only for whether they fall within a wide
“band of reasonable[ness].”79 But when it comes to the exceptional question of
life or death, the court held, the parents’ decisions cannot be afforded such lat-
itude; when contested, all life-and-death decisions—even parental decisions—
deserve a more searching review:

An appraisal of parental reasonableness may be appropriate in other areas of

family law (in adoption, for example where it is enjoined by statute) but when

it comes to an assessment of the demands of the child patient’s welfare, the

starting point—and the finishing point too—must always be the judge’s own

independent assessment. . . .80

Very much unlike most of the infant cases we have explored, In re A
correctly observed that, while courts ordinarily defer to parental choices about
how children should live and be raised, parents have not historically been af-
forded such deference over life-and-death decisions, nor should they be granted
such wide berth when the consequence of error is homicide.

Turning from procedural question who decides to the substantive
question whether the operation might constitute the murder of Mary under
criminal law, the court’s reasoning was far less satisfactory. The court certainly



heard from counsel the argument that the principle of double effect should be
applied—that the death of Mary, while foreseeable, could not be said to be part
of the doctors’ intentions in carrying out the operation, and, thus, that there
would be no basis for calling the doctors murderers for carrying out an opera-
tion to save Jodie’s life. The appellate judges, however, considered themselves
bound by Woollin’s expansive understanding of “intent,”under which, as we saw
in chapter 4, persons may be deemed to have “intended a death,”even when they
(only) foresee serious bodily harm as virtually certain to result from their con-
duct.81 The double-effect principle, as Lord Justice Ward recognized with a de-
gree of understatement, “may be difficult to reconcile with . . . Woollin”;82 in-
deed, as we explored in chapter 4, Woollin is fundamentally inconsistent with
double effect doctrine, conflating as it does the analytically separate concepts of
intent and foreseeability.

Constrained by the House of Lords’ decision in Woollin, the judges in
the Court of Appeal found no question, on the evidence before them, that the
death of Mary was virtually certain to follow from the operation:“[u]npalatable
though it may be . . . to stigmatize the doctors with ‘murderous intent,’ that is
what in law they will have if they perform the operation and Mary dies as a re-
sult.”83 As Lord Justice Brooke put it,

[t]here are certainly some powerful dicta in support of a proposition that if a

surgeon administers proper surgical treatment in the best interests of his or

her patient and with the consent (except in an emergency) of the patient or his

or her surrogate, there can be no question of a finding that the surgeon has a

guilty mind in the eyes of the criminal law,

but, nonetheless, after Woollin,

an English court would inevitably find that the surgeons intended to kill Mary,

however little they desired that end, because her death would be the virtually

certain consequence of their acts, and they would realise that for all practical

purposes her death would invariably follow the clamping of the common

aorta.84

Feeling unable to distinguish between intent and foresight for pur-
poses of English criminal law after Woollin, the judges in the Court of Appeal
each struggled more or less unsatisfactorily to find other ways to defend the doc-
tors’ conduct as something less than “murder.” Lord Justice Ward sought to in-
voke the concepts of self-defense and defense-of-others to justify Mary’s death.
The so-called intentional killing of Mary was justified, he argued, because Mary
constituted an “unjust aggressor” who was, in effect, attacking her sister:

The reality here—harsh as it is to state it, and unnatural as it is that it should

be happening—is that Mary is killing Jodie. . . . How can it be just that Jodie

should be required to tolerate that state of affairs? One does not need to label
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Mary with the American terminology which would paint her to be “an unjust

aggressor,” which I feel is wholly inappropriate language for the sad and help-

less position in which Mary finds herself. . . . [But] I can see no difference in

essence between th[e] resort to legitimate self-defence and the doctors com-

ing to Jodie’s defence and removing the threat of fatal harm to her presented

by Mary’s draining her life-blood. The availability of such a plea of quasi-self-

defence . . . makes the intervention by the doctors lawful.85

Lord Justice Ward’s colleagues declined to follow this reasoning, re-
coiling from the suggestion that Mary was in any sense “an unjust aggressor”;
to Lord Justice Walker, “[i]t would be absurd to suggest that Mary, a pitiful and
innocent baby, is an unjust aggressor.”86 As we saw in chapter 9.3, however, the
term “unjust aggressor” is something of a misnomer: Lord Justice Ward is cor-
rect that, to invoke the doctrines of self-defense or defense-of-others, it does not
formally matter whether the “aggressor” is unjust or innocent, only that the
threat faced is (1) employed without the consent of the person against whom it
is directed, and (2) not affirmatively privileged at law.

Lord Justice Brooke, largely followed by Lord Justice Walker, relied on
the (now-familiar) argument that the intentional killing of Mary was “neces-
sary.” In doing so, Lord Justice Brooke offered a lengthy history of the applica-
tion of necessity doctrine in other common law arenas but ultimately was un-
able to identify meaningful precedent for applying the doctrine in the realm of
intentional homicide and was forced to rely instead on the persuasive force of
“modern academic writ[ings],”87 which, he argued, would protect the doctors
because their “conduct was not harmful because on a choice of two evils the
choice of avoiding the greater harm was justified.”88 As we saw in chapter 9.3,
introducing necessity as a defense, at least to cases involving a true intentional
taking of human life, raises with it nontrivial risks. If some human lives may be
taken intentionally, which lives may be so taken? And who is to be the judge? The
fundamental guarantee of equal protection for all human lives can be placed at
risk if courts may pick and choose which human lives may be extinguished and
which may not. Lord Justice Brooke acknowledged such concerns about the im-
plications of necessity doctrine for the inviolability-of-life and equal treatment
among all persons but responded by arguing that, in this particular case, Mary
had “self-designated” herself as the appropriate one of the twins to be killed be-
cause there was no way to “extend her life beyond a very short span.”89 Accord-
ingly, Lord Justice Brooke seemed to suggest that, unlike other cases of where
necessity had been rejected as a defense to intentional homicide (e.g., Dudley
and Holmes), here comparative value judgments about the importance of dif-
ferent human lives need not enter the picture. But is this really so?

To be sure, the case of conjoined twins is certainly unusual, but if a con-
joined twin can “self-designate” herself for intentional killing without consent
because she lacks any prospect for an extended life span, how much of an analyt-



ical step really remains before courts might say that terminal patients “self-
designate” themselves for nonconsensual euthanasia because they lack any
prospect of improvement? Arguably, very little, especially when killing the ter-
minal patient might allow a doctor to do good in the process by, say, harvesting
organs so that another patient might live.90 Recall, in this regard, the rationale
the Dutch government used to defend the one thousand cases of nonconsen-
sual euthanasia found by the 1990 Survey:“The degrading condition the patient
is in confronts the doctor with a case of force majeure. According to the Com-
mission, the intervention by the doctor can easily be regarded as an action that
is justified by necessity.”91 The Dutch government might just as easily have
said—and virtually did say—that the patients “self-designated” themselves for
being killed without their consent by virtue of their terminal condition. Thus a
license to kill without consent those who may be judged to lack full humanness
or a particular quality of life emerges.

The problem posed by Woollin not only led Lord Justice Brooke to en-
dorse a potentially problematic version of necessity doctrine to justify the op-
eration on Mary and Jodie, it opened the door to other, serious problems in run-
of-the-mill end-of-life cases. If we say, with Woollin, that the doctors here are
“inevitably” guilty of murder because they foresaw the death of Mary as a “vir-
tual certainty,” what about doctors who administer strong doses of palliative
care to patients suffering grave pain? Or medical care workers who help patients
unhook life support machines because the patients wish to go home or prefer
to avoid the invasiveness of modern medical care? If the Lords meant what they
said in Woollin, and a murder charge may follow whenever death is foreseen as
virtually certain, doctors and nurses in such situations are arguably just as sus-
ceptible to a charge for murder as the doctors operating on Mary and Jodie. And
to defend such everyday, upright actions, In re A gives us little with which to
work. Lord Justice Ward’s self-defense and defense-of-others theory would not
apply: while Mary could be cast, albeit with difficulty, as an “aggressor” against
Jodie, that fact seems unique to conjoined twin cases, and the option does not
exist to defend the ordinary palliative care or refusal of care case involving a sin-
gle patient. That leaves us only with Lord Justice Brooke’s necessity doctrine and
the risks its application may entail for the concept of human equality and 
inviolability-of-life.

One possibility that the court did not consider is whether “necessity”
might be construed much more narrowly than Lord Justice Brooke (and the
drafters of the Model Penal Code92) have suggested, limited perhaps to cases
where medical professionals, with appropriate permission from the patient or
guardian, perform their services in consonance with sound clinical judgment
and with no intent to kill or help kill either as a means or an end—even if death
should occur as a foreseeable side effect. This narrower version of necessity—
limited to medical treatment where the principle of double effect applies—not
only would cover the case of Mary and Jodie but would avoid also any possibil-
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ity (however practically unlikely it may be) of English doctors being held re-
sponsible for homicide under Woollin simply for administering potentially
lethal doses of palliative care or unhooking patients from futile life-support ma-
chines when they “foresee” death as virtually certain to follow. At the same time,
such a rule would be less susceptible to the problem of judicially declared in-
equality among different human lives because the justifying “need” would de-
pend not at all on the patient’s condition (or, in Lord Justice Brooke’s termi-
nology, “self-designation”) and the rule would sanction the intentional killing
of no person. Such a narrowly drawn rule could also be reconciled with cases
such as Dudley and Holmes because, quite unlike the situation I posit, there an
intent to do that which the law prohibits (viz., killing the cabin boy for food) in-
dubitably existed. Here, we conceive of using necessity only to justify noninten-
tional homicides.93

Notably, when writing on a clean slate rather than bound by prior case
law from the Lords, the Court of Appeal in In re A was quick to adopt and de-
ploy the principle of double effect I endorse for end-of-life decision making.
Confronted with the argument that the surgery would not only constitute mur-
der under English law but also violate Mary’s right to life under the European
Convention, the Court of Appeal judges—formally, at least, unconstrained by
Woollin—emphasized that the Convention provides that “[n]o one shall be de-
prived of life intentionally save in the execution of a sentence of a court follow-
ing his conviction of a crime for which this penalty is provided by law.”94 This
provision, Lord Justice Walker argued, should be given its “natural and ordinary
meaning” and therefore should “appl[y] only to cases where the purpose of the
prohibited act is to cause death.”95 Simply put, the Court rejected the notion
that the term “intention” here embraces mere foresight, distinguishing between,
rather than conflating, the two concepts. As Lord Justice Brooke put it,

I do not consider that the . . .Woollin . . . extension of the meaning of the word

“intention”is appropriate when determining whether a doctor who performed

a separation operation on conjoined twins in circumstances like these was in-

tentionally killing the twin whose life was to be sacrificed. The doctor’s pur-

pose in performing the operation was to save life, even if the extinction of an-

other life was a virtual certainty.96

The judges of the Court of Appeal thus seemed to recognize that end-of-life care
cases such as Mary and Jodie’s merit and virtually beg for the application of the
doctrine of double effect, going so far as to throw overboard Woollin’s contrary
teaching as soon as they found themselves in a context where they were not
strictly bound by the Lords’ holding on English criminal law.



10.3 T “R  R”  I 
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The inviolability-of-life principle appears to be slowly—over objec-
tions from some like Peter Singer and despite setbacks in certain cases—gain-
ing ground in the growing body of American law surrounding the nontreatment
of young children, especially through legislative initiative. By contrast, the law
surrounding the refusal of care for incompetent adults remains murky indeed.
Terry Schiavo’s case in 2005—with all of the headlines it captured, the hearts
and minds it tugged in so many different directions, and the competing views
of so many courts and members of Congress—only served to underscore and
illustrate the confused state of our law and policy in this arena.

More and more people are completing living wills or preparing other
directives that delineate in advance which forms of care may and may not be ad-
ministered if and when incompetency may strike.97 Still, a great many people
do not leave behind any written instructions, and some persons never become
legally competent; for such persons, the question remains: what to do? The
Supreme Court in Cruzan recognized that the states have developed a variety of
tests seeking to give meaning to the right to refuse treatment for incompetent
adult patients. Cruzan held, too, that states may, without running afoul of the
substantive component of the due process clause, require “clear and convincing
evidence” that any discontinuation of care comports with the wishes expressed
by the patient while competent. The Court did not, however, consider the re-
lated question whether or not states should demand clear and convincing evi-
dence of the patient’s wishes before permitting the discontinuation of life-
sustaining care. At present, there are, in fact, two central and competing strands
of cases on just this question. One, exemplified by two Massachusetts decisions
and another from England, uses an instrumental approach toward the value of
human life; another is perhaps best represented by a 2001 California decision
that illustrates how the inviolability-of-life approach might inform this area of
the law as well.

Brophy v. New England Sinai Hospital, Inc.

Paul Brophy was afflicted with an aneurysm in his brain in March
1983. Despite the efforts of physicians, surgery was not successful and Brophy
never regained consciousness, remaining in what the Massachusetts Supreme
Judicial Court called a “persistent vegetative state.”98 In December 1983, with
the consent of his wife (who was also his legal guardian), Brophy received a gas-
trostomy tube (“G-tube”) to make it easier to provide him food and water. Fif-
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teen months later, in February 1985, Mrs. Brophy announced her wish that the
G-tube should be removed; when Brophy’s attending physician objected that re-
moving the tube would be tantamount to causing Brophy’s death willfully, Mrs.
Brophy sought a declaratory judgment granting her legal authority to override
Brophy’s physician and secure its removal.

The trial court disallowed the wife’s request. The court found that Bro-
phy was not terminally ill, and that, while the use of a G-tube can have certain
adverse side effects, Brophy had experienced none of them in a period that, by
then, had already lasted approximately eighteen months. The court also found
that Brophy showed no signs or symptoms of discomfort, while removing the
G-tube would cause death by dehydration, a form of death, the court found, that
typically is “extremely painful and uncomfortable,” and, while Brophy was un-
conscious, evidence from his attending physician suggested to the court that it
could not “rule[] out” the possibility that Brophy would experience such pain.
The court noted evidence from Brophy’s wife that her husband had previously
stated that he did not want to be placed on life support. But the court also found
that Brophy’s statements suggested that he would have refused life support not
because of a lack of confidence in the procedure or because it would have been
painful or burdensome (reasons entirely consistent with the inviolability-of-life
principle), but because he would have wished to commit suicide.99

The Massachusetts Supreme Judicial Court, by a vote of 4 to 3, re-
versed. The court held that the right to refuse treatment is a “fundamental prin-
ciple[] of individual autonomy”100 but also acknowledged that the right to
refuse is “not absolute”; the right to refuse treatment must, the court explained,
be “balanced” against the state’s dual interests in the “preservation of life” and
the “prevention of suicide.”101 Having set forth this balancing test, however, the
court did not elucidate how such competing and incommensurable interests—
individual autonomy versus the state’s interest in preserving life (especially
against killings due to mistake, abuse, and pressure)—can be weighed, com-
pared, or “balanced” to arrive at a single correct legal resolution.102

Instead, the majority simply proceeded to devalue the state’s interest
in preserving life by characterizing the patient’s condition in this case as “help-
less” and offering a low quality of life. Meanwhile, on the other end of its scale,
the court took the (unusual) step of reversing the trial judge’s factual finding
that the G-tube was not an “intrusive” treatment on the ground that it was Bro-
phy’s subjectively expressed view prior to his illness that he would consider such
a tube to be “degrading.”103 Having thus tipped the balancing scales of com-
peting interests, the court took the now-smaller step to conclude that the right
to have the G-tube removed—as an exercise of autonomy—was of more sig-
nificant weight than the state’s interest in preserving life.

The court’s analysis raises as many questions as it answers. Somewhat
surprisingly, the court never paused to consider the possibility that all human
life is worthwhile, simply disregarding the argument that all lives are worthy of



equal protection in the eyes of the state (an argument vocally pressed by all three
dissenters). Rather, the court took an entirely instrumental/utilitarian view of
human life, tacitly assuming that life’s value rests on its capacity to provide plea-
sure and then making its own assessment that Brophy’s life was worth little given
his “helpless” condition. But if a court’s evaluation of the instrumental value of
individual lives is a relevant (or apparently decisive) factor, isn’t that a sure sign
that the judiciary will become enmeshed in the business of subjectively deter-
mining on a case-by-case basis whether the quality of life available to each given
patient that comes before it is sufficiently “bad,” in the eyes of the particular
judges at hand, to justify ending it intentionally? Also, the court suggested (much
as Epstein has104) that the patient’s subjective assessment (albeit via his guardian)
that his life is “degrading” determines whether death is an acceptable option. But
if that is so, doesn’t it then follow that the young and healthy as well as the old
and sick have a right to suicide whenever they wish? The Massachusetts court ad-
dressed neither of these questions pointedly raised by its reasoning.

Instead, the court proceeded to distinguish away the state’s interest in
preventing suicide on causation grounds, arguing that removing the G-tube
would only allow “natural causes” to kill the patient. But its analysis falls
squarely into the causation trap we have discussed.105 Brophy’s wife frankly tes-
tified that she intended to cause her husband’s death by removing the G-tube, the
trial court made an express finding on this score, and the Supreme Judicial
Court did not challenge this testimony or finding. Brophy’s underlying illness
surely contributed to his inability to swallow water and, thus, his death. But how
one could characterize the act of removing the feeding tube as playing no causal
role in Brophy’s death—when the tube had been in place for eighteen months
without incident and the guardian admitted her intention to kill—goes unex-
plained and undefended in the court’s analysis.

The Massachusetts Supreme Judicial Court also misunderstood two
critical aspects of the “right to refuse.” Like the respondents in Glucksberg who
argued that Cruzan compels a right to assisted suicide, the court read the right
to refuse treatment as embracing a fundamental right to “autonomy” and “self-
determination”“root[ed]” in the teachings of “John Stuart Mill.”106 Such a read-
ing of Cruzan not only would suggest a right to suicide and assisted suicide on
demand, it would, as we have seen, militate in favor of legalizing a broad range
of currently prohibited conduct from prostitution to drug use that might be
considered “harmless” to unconsenting third parties. The Massachusetts court
nowhere considered a more modest reading of right-to-refuse case law (one
subsequently endorsed by Glucksberg, as we saw in chapter 5)—namely, that it
is a right developed from battery doctrine and designed to prevent patients from
suffering certain unconsented-to touchings.

Perhaps even more fundamentally still, the Massachusetts court rested
its decision on an entirely fictional right. Brophy “refused” nothing and was ca-
pable of refusing nothing. He left no living will, no written instructions, no spe-
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cific oral health-care instructions; the notion that Brophy was exercising any-
thing remotely akin to a right to refuse treatment or a right to control his self-
destiny borders on the incoherent. There may be sound reasons for courts to
allow the treatment of nonterminal incompetent patients to be discontinued,
but such decisions cannot be cogently defended as an exercise of autonomy or
a “right to refuse” care.

Superintendent of Belchertown State School v. Saikewicz107

Joseph Saikewicz was a sixty-seven-year-old man with an I.Q. of 10, a
“mental age” estimated to be approximately two years and eight months, and,
as a result of his condition, Saikewicz had lived in a state mental institution for
over fifty years. In April 1976, Saikewicz was diagnosed with a form of leukemia
considered “invariably fatal.”108 A guardian ad litem was appointed and charged
with reporting to the court regarding whether and what treatment should be
administered. The guardian subsequently issued a report indicating that, al-
though chemotherapy was the medically indicated course of treatment, it would
cause Saikewicz significant adverse side effects and discomfort, including ane-
mia, bone marrow depression, increased chance of infection, and bladder irri-
tation, among other things. The guardian ad litem concluded that these facts, as
well as the inability of his ward to understand the treatment to which he would
be subjected and the fear and pain he would suffer as a result, outweighed the
prospect of some “uncertain but limited extension of life,” estimated to be be-
tween two and thirteen additional months.109

The trial court adopted the report, and the Massachusetts Supreme Ju-
dicial Court affirmed. The latter court acknowledged that “most people” would
likely choose to accept chemotherapy in Saikewicz’s condition, and it acknowl-
edged that the treatment would likely extend Saikewicz’s life. But, unlike “most
people,” the court emphasized, chemotherapy would plunge Saikewicz into a
state of painful suffering that he would not appreciate or understand. Under
these circumstances, the court held, the guardian ad litem had made a reason-
able assessment of the benefits and burdens of the proposed course of treatment
to Saikewicz.

In reaching this conclusion, the court acknowledged the state’s inter-
est in the “preservation of life” but held that “[t]he interest of the State in pro-
longing a life must be reconciled with the interest of an individual to reject the
traumatic cost of that prolongation.”110 In seeking to reconcile these interests,
the court suggested that “[t]here is a substantial distinction in the State’s insis-
tence that human life be saved where the affliction is curable, as opposed to the
State interest where, as here the issue is not whether, but when, for how long,
and at what cost to the individual that life may be briefly extended.”111 Rather
than introducing its own assessment of Saikewicz’s quality of life, and suggest-



ing that some persons’ lives are more valuable than others, the court could have
resolved concerns about the state’s interest in the preservation of human life
simply by pointing out the proposed treatment could be (and was) rejected by
Saikewicz’s legally appointed guardian without any violation of the guardian’s
legal duty of care—i.e., it was not intended to kill Saikewicz or otherwise un-
dertaken carelessly.112 Proceeding in this fashion, rather than focusing on the
quality of life at issue, would have solved this case readily and without suggest-
ing that some persons’ lives are more valuable than others. The point however,
was, never considered by the court—likely because it was never presented by the
litigants, a not-uncommon problem, as we shall see.

Airedale N.H.S. Trust v. Bland113

The Bland case, discussed briefly in chapter 4, bears further mention
here, sharing many facts and issues in common particularly with Brophy and, as
we shall see, Wendland. The case involved a seventeen-year-old young man,
Tony Bland, on the cusp of his majority, who was left in a comatose state after
being crushed in a spectator’s pen at a soccer match. Bland’s doctors and par-
ents eventually sought to remove nasogastric tubes supplying him with food
and water, and to discontinue the provision of antibiotics that were being used
to treat infections.

Three of the five members of the House of Lords hearing the case ex-
pressly admitted or asserted that the cessation of treatment under the circum-
stances before them involved the intention to kill Tony, yet all five permitted the
doctors to proceed. Given that an intent to kill was admittedly present, John
Keown has asked,“why, then, would this not be murder?”114 Several of the Lords
seemed to assume that merely classifying the doctors’ conduct as omissions of
care “solved” the murder question. Lord Goff, we might recall, suggested that
the act-omission distinction is something of a moral/legal “Rubicon which runs
between on the one hand the care of the living and on the other hand euthana-
sia—actively causing his death to avoid or end his suffering.”115 But this is sim-
ply wrong. Euthanasia and assisted suicide (like suicide itself) can, as we have
seen, be accomplished as much through omissions as through action. Indeed,
medical practitioners in the Netherlands, where euthanasia is tolerated, readily
accept that euthanasia be undertaken either through active means or by deliber-
ate omissions of care.116

Some of the Lords hearing Bland’s case recognized that calling some-
thing an omission does not end the inquiry into whether the doctors’ conduct
constitutes murder, but instead merely raises the question whether the physi-
cians had a duty to supply the (omitted) care, at least in the absence of a living
will or other such competent evidence suggesting that Bland would have de-
clined treatment. These Lords, however, proceeded to analyze the duty question
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in ways that added not clarity but only further confusion. They began with the
premise that there is an important distinction between “medical treatment,” on
the one hand, and “ordinary” care, on the other. On this reasoning, the latter is
care that decent persons and communities seek to provide, while the former is
an intervention typically performed by doctors and, because of its distinctively
“medical” nature, may be withheld when a respectable body of professional
medical opinion would so permit.117 The Lords then proceeded to classify the
nasogastric tube and antibiotics on which Bland depended as “medical treat-
ment,” and to find that medical opinion would permit its removal: “There is
overwhelming evidence that, in the medical profession, artificial feeding is re-
garded as a form of medical treatment; and even if it is not strictly medical treat-
ment, it must form part of the medical care of the patient.”118 And because the
“patient is unconscious and there is no prospect of any improvement in his con-
dition,” the court reasoned, Bland’s doctors had to withdraw the treatment to
accord with the “body of reasonable medical opinion” and, thus, meet their pro-
fessional obligations.119

The Lords’ attempt to resolve this dispute by semantically classifying
certain forms of care as “medical” versus “ordinary” seems as slippery a busi-
ness as trying to determine whether conduct is an “act” or an “omission,” and
equally unhelpful. Indeed, a similar classification effort was attempted by some
courts in America—there seeking to distinguish “ordinary” from “extraordi-
nary” treatment—but was widely criticized and has been largely abandoned
precisely because physicians themselves do not always agree on what is med-
ical or ordinary care, and standards of care change over time; what is consid-
ered extraordinary or “medical” treatment today may tomorrow be seen as just
ordinary care.120 Indeed, by way of example, some commentators have sought
to suggest that the very nasogastric tubes at issue in Bland might today be bet-
ter classified as “ordinary” care rather than “medical” treatment because they
can often be routinely inserted and maintained without any distinctively med-
ical skills.121

Distinctions like those between medical/nonmedical or extraordinary/
ordinary treatment also run the risk of becoming conclusory pigeonholes, with
people simply employing the appropriate label to suit the result they seek. As
the Supreme Court of New Jersey has observed,“[t]he claim, then, that the treat-
ment is extraordinary [or “medical”] is more of an expression of the conclusion
than a justification for it. . . . To draw a line on this basis . . . leads to a semanti-
cal milieu that does not advance the analysis.”122 Such rote categorizations may
often do little more than disguise a court’s assessment of the patient’s quality of
life and its endorsement of euthanasia (i.e., intentionally killing), if only by
“omission,” for persons whose lives the court perceives as inferior.

Indeed, one is left with the sense that the classification of the nasogas-
tric tube in Bland as “medical” treatment that should be discontinued was 
driven as much (if not more) by an assessment of Bland’s quality of life than by



any formal and rigidly defensible classification of the tube’s nature and func-
tion. What seemed objectionable to the Lords in Bland was not so much the ap-
plication of supposedly distinctively medical care in violation of some newly an-
nounced professional standard of care as the maintenance of a person who, after
three years in a comatose state, they considered to be perhaps less than fully
human. Lord Justice Hoffmann, for one, frankly described Bland as “grotesquely
alive,”123 and Sir Stephen Brown called him a “shell of [a] body.”124 Simply put,
Bland may well have already crossed Lord Goff ’s moral Rubicon, allowing a cer-
tain form of euthanasia (i.e., those accomplished by omission) for certain classes
of persons (i.e., those whom judges, in candid moments at least, would decree
only “grotesquely alive”).

Why didn’t the Lords adopt, or even stop to consider in any extended
way, the intent-based alternative we have outlined above? John Keown has sug-
gested that “[o]ne plausible explanation is that the principle does not appear to
have been accurately set out before them by any of the counsel who appeared in
the case.”125 The counsel for the official solicitor, for example, appeared to con-
fuse the notion that one may not intentionally take life with the idea that one
must take steps to preserve and prolong human life at all costs, regardless of the
attendant burdens and costs (vitalism), arguing in the Court of Appeal that if
Bland showed any signs of dangerous problems with his heart, lungs, liver, kid-
neys, spleen, or pancreas, doctors would be under a duty to perform surgery to
rectify the issue under any circumstances. This suggestion led the presiding
judge in that court to observe that “[s]uch a suggestion is in my view so repug-
nant to one’s sense of how one individual should behave towards another that
I would reject it as possibly representing the law.”126 The fundamental problem
with Bland, therefore, may be, as Keown has put it, that the courts simply were
“presented with only two alternatives: vitalism or Quality of life. . . . and . . . the
judges (unsurprisingly) opted for Quality of life.”127

Wendland v. Wendland128

In 2001 the California Supreme Court faced a case similar in many re-
spects to those confronted by its sister court in Massachusetts and the Lords in
Bland, but it reached a different result by very different reasoning.

On September 29, 1993, Robert Wendland rolled his truck at high
speed in a solo accident while driving under the influence of alcohol. Following
the accident, Wendland remained in a coma, totally unresponsive, for several
months. His wife Rose visited him daily and authorized treatment as necessary
to maintain his health. Eventually, Wendland regained consciousness, but he re-
mained severely disabled, both mentally and physically, and entirely dependent
on artificial nutrition and hydration through a G-tube. At his highest level of
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functioning, Wendland could throw and catch a ball, operate an electric wheel-
chair with assistance, turn pages, draw circles, and perform commands. But
when therapy was discontinued, Wendland lost his ability to perform some of
these tasks, remained unable to swallow, and suffered from spasticity, severe
paralysis, incontinence, and other maladies.

Wendland’s wife Rose authorized surgery three times to replace dis-
lodged feeding tubes, but when physicians sought her permission a fourth time,
she refused. Wendland’s mother and sister opposed this decision and sought a
restraining order to bar the removal of the feeding tube. In turn, Rose petitioned
the court to be appointed her husband’s conservator; the court granted the mo-
tion but reserved judgment on Rose’s request for authority to remove the feed-
ing tube.

At the trial, the judge held that Mrs. Wendland, as wife/conservator,
would be allowed to withhold artificial nutrition and hydration only if doing so
would be in Wendland’s “best interests,” taking into account the wishes he ex-
pressed before becoming incompetent.129 The court also decided (in conso-
nance with In re A but in contrast to the court in Phillip B.) that the conserva-
tor would bear the burden of proving facts to justify her decision by clear and
convincing evidence. The court rejected Mrs. Wendland’s entreaties to impose
a more modest preponderance of the evidence standard of proof, holding that
the decision to withhold life-sustaining treatment “should be premised on no
lesser showing.”130

During trial, Mrs. Wendland (like Mrs. Brophy) pointed to a handful
of preaccident statements made by her husband to the effect that he would not
have wanted to “live like a vegetable” or be left alive in a “comatose state.” But
Wendland had left no written instructions and had not designated anyone to act
as proxy to make medical decisions for him. The trial court found that Mrs.
Wendland was acting “in good faith” but had failed to show by clear and con-
vincing evidence that her husband would have wanted to refuse care when,
though severely incapacitated, he was not in a “persistent vegetative state” and
was not suffering a terminal illness. The court likewise found insufficient evi-
dence that removing treatment would be in the husband’s best interests.

On appeal, Mrs. Wendland challenged the burden of proof applied by
the trial court, arguing that, so long as a conservator is acting in good faith when
“substituting its own judgment” concerning a conservatee’s best interests, a
court should not interfere. The intermediate appellate court, much like the Mas-
sachusetts Supreme Judicial Court in Brophy, sided with Mrs. Wendlend, but the
California Supreme Court unanimously reversed and reinstated the trial court’s
judgment. The Supreme Court began by conceding the right of a competent
adult to refuse medical treatment and to leave advance directives in the event 
of incapacity, noting that the California legislature (like virtually every other
American state legislature) has provided for competent persons to execute liv-



ing wills and medical care proxies authorizing the agent to act “in accordance
with the principal’s health care instructions . . . and other wishes to the extent
known to the agent.”131

While the right to refuse is guaranteed to competent persons and pro-
motes individual autonomy, the court recognized that the notion that it survives
incompetency (assuming no living will or medical care proxy) is a “legal fiction
at best.”132 Instead, the court held that

[i]t would be more accurate to say that incompetent patients retain the right

to have appropriate medical decisions made on their behalf. An appropriate

medical decision is one that is made in the patient’s best interests, as opposed

to the interests of the hospital, the physicians, the legal system, or someone else.

We do not question the . . . conclusion that incompetent persons have a right,

based in the California Constitution, to appropriate medical decisions that re-

flect their own interests and values. But the right to an appropriate decision by

a court-appointed conservator does not necessarily equate with a conservatee’s

right to refuse treatment, or obviously take precedence over the conservatee’s

right to life and the state’s interest in preserving life.133

What is the difference between a right to refuse treatment and a right to have
decisions made in one’s best interest? This difference may, at first, appear merely
semantic, but, in fact, it is a substantial one for those who would rely on auton-
omy theory and the notion of self-governance to justify the discontinuation of
care for incompetent patients. Unlike so many other courts, the California
Supreme Court recognized that incompetent patients who have left behind no
instructions or proxy do not—and cannot—make “autonomous choices.” De-
cisions by conservators derive their authority not from an incompetent patient’s
fictional exercise of autonomy, the court held, but from the long-recognized
common law doctrine concerning the “parens patriae power of the state to pro-
tect incompetent persons.”134

Having formulated the legal question at issue in this radically different
fashion, the court turned to the question of what burden of proof the conser-
vator, exercising her parens patriae power, must satisfy before discontinuing life-
sustaining care. The court rejected Mrs. Wendland’s argument for a lower pre-
ponderance of the evidence standard and accepted the clear and convincing
evidence standard employed by the trial court, stressing a point made in chap-
ter 7 and illustrated by In re A: that a right to refuse, like a right to assisted sui-
cide or euthanasia, can interfere as well as advance individual rights, especially
when left in the hands of a proxy. The court explained that the possibility of a
conservator deciding to withdraw life-sustaining treatment brought with it not
just potential benefits, but also grave risks, thus warranting close judicial review.
The risk of an erroneous discontinuation of care, due to mistake or abuse or co-
ercion by the conservator, the court explained, “represent[s] the gravest possi-
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ble affront to the conservatee’s state constitutional right to privacy, in the sense
of freedom from unwanted bodily intrusions, and to life.”135

Two aspects of this holding are remarkable. First, unlike Brophy or
Saikewicz or Bland, the California court did not hinge the existence of a pa-
tient’s rights to privacy and life on his or her physical condition or quality of
life; rather it proceeded on the view that all lives equally enjoy the full panoply
of constitutional protections. Second, because the risk of error is “manifest”
when a decision is made for rather than by the patient, and the danger posed
to his or her interests in life and privacy and equal treatment by an erroneous
decision is so profound (death), the California court reasoned that the “degree
of confidence required in the necessary findings of fact” should be corre-
spondingly high.136

The California court then proceeded to examine the evidence and the
question whether Mrs. Wendland had come forward with clear and convincing
proof either that Wendland would have wished to discontinue treatment or that
doing so would be in his best interests. The court concluded that Mrs. Wend-
land had offered only “her own subjective judgment that the conservatee did
not enjoy a satisfactory quality of life and legally insufficient evidence to the ef-
fect that he would have wished to die.”137 On this record, the Court concluded
that the trial court’s decision was “correct.”138

The Future for Comatose Adult Patients

I think the reasoning in Wendland provides other courts with a model
to follow in the especially difficult cases of incompetent adult patients. Through-
out its opinion, the Court recognized that incompetent persons are fully
equal persons with full entitlement to all the same rights and privileges as any
other citizens. It recognized that decisions by conservators are not choices by
the patient but properly seen as, and best analyzed under, traditional parens
patriae principles. And it reasonably required a significant amount of proof
about a ward’s best interests or wishes before life-sustaining care may be dis-
continued.

Throughout its opinion, however, the California Supreme Court stressed
that Wendland was, at least to some degree and at some times, conscious, stat-
ing variously that he is “a conscious conservatee who is not terminally ill, co-
matose, or in a persistent vegetative state;”139 “the [trial] court found no ‘clear
cut guidance’ on how to evaluate a conservator’s proposal to end the life of a
conscious conservatee who was neither terminally ill nor in a persistent vegeta-
tive state;”140 “the decision to withdraw life-sustaining treatment, because of its
effect on a conscious conservatee’s fundamental rights, justified imposing [a]
high standard of proof.”141 The court never directly stated that a patient in a
“permanently vegetative state” should be treated differently, but its emphasis on



the fact that Wendland was minimally conscious raises the question whether, to
maintain unanimity, that possibility had to be kept open.

I would suggest, however, that the California court’s mode of analysis
and those courts that choose to follow it should not change depending on
whether the patient is comatose or semicomatose. The same fundamental lib-
erty interests are at stake: the right to life, the right to privacy, and the right to
be treated as equal to all other human beings. The same standard of review (clear
and convincing evidence) is necessary to ensure that a conservator does not,
by virtue of abuse or mistake, extinguish these fundamental constitutional
rights. Indeed, the only way to defend a laxer standard of review for comatose
patients than for minimally conscious patients is to suggest that the quality of
one’s life makes a categorical difference to the content of one’s rights—and this
cannot be squared with the inviolability-of-life principle, equal protection re-
quirements, or the California court’s stated reasons for rejecting Mrs. Wend-
land’s request.

Having said all this, it is important to recall our earlier discussions of
vitalism from chapter 9. Consistent application of the Wendland decision and
the inviolability-of-life principle should not be confused with, or lead to, the
conclusion that all comatose and semicomatose patients must be kept alive re-
gardless of the invasiveness or futility or expense of the care necessary to sus-
tain them. Far from it. To adopt Wendland ’s reasoning does not necessarily
mean that treatment would have been required for each of the patients in Bro-
phy, Bland, or Saikewicz. It would be, for example, entirely consistent with
Wendland and the inviolability-of-life principle for a wife to reject further care
for a husband on the ground that the husband expressed his wish, prior to in-
capacity, to be cared for at home or in a hospice in the event of disability in order
to be free from unwanted medical intrusions. Neither does Wendland ’s reason-
ing preclude a guardian from refusing care of any kind (whether pigeonholed
in Bland-type language as “ordinary” or “extraordinary,” “medical” or “non-
medical”) on the ground that it would prove futile or impose inhumane bur-
dens on the ward (e.g., cause continued infections by the insertion of a new
feeding tube, or force food into the ward that he or she cannot digest, or cause
painful suffering). Nothing in such decisions necessarily betokens an intent to
kill. The inviolability-of-life principle recognizes and fully accepts that there are
many competing and incompatible goods that persons can legitimately pursue;
that life, while one good is hardly the only one; and, thus, that many upright rea-
sons exist why guardians might refuse life-sustaining care for their loved ones
having nothing to do with a desire to end life (as the facts, if not all of the rea-
soning, in Saikewicz amply illustrate). The inviolability-of-life principle offers a
middle path between the extreme of destroying people because we deem their
instrumental capacities for self-creation defective and their quality of life lack-
ing and the equal extreme of insisting that life is the premier or most important
good that must always be maintained.
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At the same time, to follow where the reasoning of Bland would seem-
ingly take us, and permit guardians to refuse care with the intent to end life,
would indeed be to cross the Rubicon into the realm of euthanasia. Consistent
application of the Wendland decision and its rationale would augur in favor of
reconsidering the sort of reasoning employed (if not necessarily the results
achieved) in cases like Brophy and Bland and Saikewicz, and suggest that third-
party decisions to terminate the care of incompetent adult patients should 
receive the same scrutiny, and be decided with the same appreciation for the 
inviolability of all human life, that Congress has suggested for incompetent mi-
nors. Brophy itself was decided only by a 4–3 vote, with all three dissenters
stressing Wendland-like arguments for the inviolability of life, the inappropri-
ateness of judicial assessments about the relative quality of different human
lives, and the need for careful review of any guardian’s decision affecting a ward’s
constitutional rights to life and privacy.

Future courts should consider, too, that states have recently reviewed
and reaffirmed their laws banning assisted suicide and have enacted provisions
precluding courts from reading advance medical directives or living wills in
such a way as to authorize any “deliberate act or omission to end life.”142 If one
cannot deliberately kill competent patients (assisted suicide/euthanasia), or
construe living wills as permitting the deliberate killing of incompetent patients
who have left behind written directives, it would be incongruous indeed for only
one class of persons—the incompetent who has not left behind any written in-
struction—to be subject to intentional destruction by others. Ultimately, how-
ever, there may be a need for legislative solutions if the courts fail to act. In such
an event, good models already exist: Congress and state legislatures can look to
their work in the arenas of infant nontreatment and living wills to fashion sim-
ilar regulations governing the discontinuation of care for incompetent adults
who have left behind no written directives—regulations that are focused not on
quality of life, but on the quality of the proposed care, bearing in mind the in-
trinsic value of all human life.

10.4 C

In concluding this book, we might return briefly to the basic questions
that have framed this analysis and summarize some of the answers suggested
here. I hesitate to do so because it has taken so many pages to unpack and ex-
plore these issues, but it may be useful, nonetheless, to bring at least some of the
highlights of the argument together.

1. Whether to legalize assisted suicide and euthanasia is among the
most hotly debated contemporary legal and public policy questions. Dr. Kevor-
kian’s very public killings brought attention to the issue in the early 1990s and
were rapidly followed by a cascade of voter initiative referenda and legislative



proposals throughout the United States. With the exception of Oregon’s exper-
iment, none of these initiatives and proposals has yet borne fruit, though each
has reinforced the deep social and political division over the question of legal-
ization.

2. In the mid-1990s, assisted suicide and euthanasia proponents
turned from legislatures to the judiciary and encountered some initial success
in the lower courts. In 1997, the Supreme Court rebuffed their efforts, however,
holding 9–0 that laws against assisted suicide are not facially invalid. But the
Supreme Court’s decision was far less definitive than it appears at first blush.
Indeed, a majority of the Court reserved judgment on the constitutionality 
of laws banning the practices as applied to terminally ill adults who choose
death. The Court’s decision, taken with its language encouraging state legisla-
tures to experiment in this area, raises a number of questions for future courts
and lawmakers.

3. The Court’s decision, for example, raises the question whether his-
torical precedent exists to support either a constitutional right to, or legaliza-
tion of, assistance in suicide and euthanasia. As we saw, ancient Rome does offer
some precedent for legalization, but few today would be eager to emulate the
practices the Romans sometimes tolerated (and even applauded). Looking to
English and American common law history, there is no meaningful historical an-
tecedent for a right to assistance in suicide or euthanasia, despite contrary argu-
ments by Judge Reinhardt, ethicist Dan Brock, and Lord Hoffmann, all of whom
have erroneously suggested that the “decriminalization” of suicide in the eigh-
teenth, nineteenth, and twentieth centuries betokened approval of that practice.

4. The Court’s decision and Justice Stevens’s concurring opinion in
Quill also raise the question whether principles of equal treatment and fairness
require that, because we recognize a right to refuse life-sustaining medical care,
we must also recognize a right to assisted suicide and euthanasia. I argued that
attempts to distinguish between the right to refuse and assisted suicide on cau-
sation and act-omission grounds lack persuasive force. But I also suggested that
a meaningful moral distinction based on intent does exist: the right to refuse
need not imply any intention to die or to help kill on the part of anyone in-
volved; meanwhile, assisted suicide requires someone to assist in the intentional
taking of human life. Euthanasia, too, by definition, involves an intent to kill, if
sometimes only as a means toward the end of relieving suffering. I tested my
conclusions against a number of prominent objections, including those lodged
by Timothy Quill, David Orentlicher, and John Griffiths, among others.

5. We explored whether Casey and Cruzan’s language about the im-
portance of choice and personal self-creation provide a sufficient basis to sup-
port the creation of a new right to assisted suicide or euthanasia as a matter of
legal doctrine. After considering competing arguments, I suggested that Casey
may be read as a stare decisis decision and how it fails to resolve fully cases where
both sides can cite legally cognizable—and diametrically opposing—autonomy-
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based arguments; I also suggested that Cruzan’s reasoning rests on common law
concepts of battery and the prevention of nonconsensual touchings, rationales
that do not embrace or suggest a right to assisted suicide.

6. We next considered three competing theories of autonomy found
in moral and political theory and whether they might sustain a right to assisted
suicide, even if existing judicial doctrine concerning personal autonomy does
not. We found that one of them (what we called “perfectionism”) does not com-
mand a right to assisted suicide or euthanasia (or any other substantive right).
I suggested that the two remaining theories, based on the harm and neutrality
principles, offer two possible outcomes consistent with their teachings. First, it
is possible that persons might reasonably assess the risks associated with legal-
ization of assisted suicide and euthanasia (e.g., unwanted killings due to abuse,
mistake, and pressure) to be sufficiently grave that they opt to make the practices
unlawful—much as Mill and Feinberg have argued for the absolute prohibition
of dueling and slavery contracts. Second, if assisted suicide and euthanasia are le-
galized, I argued that consistent application of the neutrality and harm princi-
ples would tend toward a rule making the practices available to all competent
adults without respect to their physical condition or reason for seeking death.

7. We also considered whether utilitarianism provides a basis for le-
galization. Though legalization would clearly entail certain benefits, it would
also, I submitted, likely bring with it nontrivial costs and burdens. I considered
the arguments of John Griffiths and Helga Kuhse, who suggest that legalization
would not result in any additional cases of voluntary or nonvoluntary assisted
suicide and euthanasia. I acknowledged that the costs and burdens associated
with legalization do not obviously preclude legalization on utilitarian grounds,
but I submitted that they do preclude the easy assumption (voiced by many)
that a utilitarian calculus obviously weighs in favor of legalization. In addition,
given the existence of legitimate and competing interests on both sides of the
legalization debate, we explored whether the utilitarian project of attempting to
compare incommensurate goods—the liberty to kill oneself versus the lives of
persons who would be killed as a result of abuse, mistake, and pressure—might
be analytically unsound.

8. I tested several of the foregoing conclusions against recent works by
Judge Richard Posner and Richard Epstein. I concluded that Posner’s utilitarian
arguments are beset by faulty data and unwarranted causation assumptions, as
well as by an incommensurability problem. By contrast, the libertarian argu-
ments proffered by Posner and Epstein illustrate and reinforce my conclusion
that the harm principle does not necessarily dictate legalization of assisted sui-
cide but that, to be fully faithful to the harm principle, any scheme of legaliza-
tion attempted would likely have to be extended not merely to the terminally ill,
but to all rational adults.

9. After considering arguments from history, fairness, autonomy doc-
trine and theory, and utilitarianism, I suggested that courts and legislators may



wish to consider a less frequently voiced perspective on the assisted suicide and
euthanasia question, one grounded in the recognition of human life as a fun-
damental good. Under this view, private intentional acts of homicide are always
wrong. Recognizing human life as intrinsically, not instrumentally, valuable, I
submitted, would rule out assisted suicide and euthanasia, though it would not
lead to, and should not be confused with, a vitalist’s view that measures must al-
ways be taken to keep human beings alive; to the contrary, it would leave sig-
nificant room for individual autonomy, restricting state interference only to
cases where an intent to help kill is present. After sketching out what we called
the inviolability-of-life principle, I considered a number of potential objections,
including those suggested by the writings of Peter Singer.

10. In closing, I sought to explore how the inviolability-of-life princi-
ple might apply to cases involving competent persons who refuse life-sustaining
medical care, as well as to the increasingly common and difficult cases involv-
ing nontreatment decisions made on behalf of incompetent persons, both infant
and adult. I analyzed several of the leading cases, suggested how the inviolability-
of-life principle might be applied to such disputes in the future, defended re-
cent legislative initiatives as consistent with that principle, and offered sugges-
tions for additional action by legislatures and courts.
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Epilogue

AS THIS book wends its way through the editorial process, the
contours of the assisted suicide debate continue to evolve. While it is impossi-
ble to elaborate on every significant new fact or issue in such an active interna-
tional debate, some of the more salient recent developments are worth noting
before the opportunity slips away.

Perhaps foremost among these, at least in the short term, is the
Supreme Court’s recent decision in Gonzales v. Oregon.1 By a 6-3 vote, the Court
affirmed two lower court decisions and rejected an interpretative regulation is-
sued by former Attorney General John Ashcroft under the Controlled Sub-
stances Act (CSA). The so-called Ashcroft Directive sought to preclude doctors
from using controlled substances to aid suicides intentionally, reasoning that as-
sisted suicide does not qualify as a “legitimate medical practice,” as that term is
used in regulations enacted shortly after the CSA’s enactment many years ago.
Significantly, the Supreme Court’s opinion rejecting the Ashcroft Directive of-
fered no endorsement of assisted suicide or euthanasia but instead focused on
a different (and perhaps comparatively arcane) set of questions about the bal-
ance of authority between the states and federal government in the arena of
medical regulation, as well as on whether and to what extent the Attorney Gen-
eral is due heightened deference in his interpretation of the CSA and CSA-
related regulations under federal administrative law principles.

Lurking just beneath the surface of the Court’s federalism and admin-
istrative law analysis, however, is a clearly discernible message for the future of
the assisted suicide debate. At the outset of its opinion, the Court recalled its
recognition in Glucksberg that “Americans are engaged in an earnest and pro-
found debate” about assisted suicide, a phrase that suggests a judicial hesitance
to tamper with or pretermit that debate. On each subsequent page of the Court’s
opinion that same hesitance seemed to reappear. Time after time, the Court cast
doubt on the Attorney General’s suggestion that the CSA somehow affords a
“single Executive officer” the authority to issue an interpretive regulation that
would, in the Court’s words,“substantially disrupt” the Oregon experiment and
the debate it has provoked.2 To be sure, the Court held that the Attorney Gen-
eral’s view—that assisted suicide doesn’t qualify as a “legitimate medical prac-



tice” under the governing CSA regulations—is “at least reasonable.”3 And the
Court readily conceded that much evidence supported the Attorney General’s
conclusion on this score. But infused throughout the Court’s opinion was one
essential concern: the Attorney General’s interpretation, reasonable though it
may have been, simply would have effected too “radical [a] shift of authority”4

over the assisted suicide debate—moving it from the states, where the debate
has been so actively and earnestly engaged, to the exclusive control of a single
Executive official.5

The Court’s preference for state legislative experimentation in Gonza-
les seems, at the end of the day, to leave the state of the assisted suicide debate
more or less where the Court found it, with the states free to resolve the ques-
tion for themselves. Even so, it raises interesting questions for at least two future
sorts of cases one might expect to emerge in the not-too-distant future. The first
sort of cases are “as applied” challenges asserting a constitutional right to as-
sisted suicide or euthanasia limited to some particular group, such as the ter-
minally ill or perhaps those suffering grave physical (or maybe even psycho-
logical) pain. Glucksberg, as we saw in chapter 2, held only that laws banning
assisted suicide are not facially unconstitutional, that is unconstitutional in all
possible applications, leaving room for the possibility that such laws might still
be deemed problematic as applied to particular groups. In Gonzales, the Court
reinforced its preference for state legislative experimentation. But it remains to
be seen whether in an as applied challenge the Court would stand by its prefer-
ence for state legislative experimentation or whether it might instead recognize
a constitutional right that trumps at least some state legislation against assisted
suicide. Putting the point most basically, the Court in Gonzales reaffirmed that
the Constitution vests authority over the assisted suicide debate in state legisla-
tures rather the federal Executive, but that doesn’t definitively tell us how the
Court might address a suit seeking to devolve at least some assisted suicide de-
cisions even further, to the individual as opposed to state level.

The second sort of cases involve those like Lee v. Oregon (discussed in
chapter 9), asserting that laws allowing assisted suicide violate the equal pro-
tection guarantee. On the one hand, the gestalt if not the holding of Gonzales
suggests a the assisted suicide debate should be resolved through state legisla-
tive processes. On the other hand, Gonzales didn’t purport to address the au-
thority of the courts, through the Constitution and its amendments, in the as-
sisted suicide debate. Nor did the design and manner of the Oregon scheme
itself come into play in Gonzales—the Court simply had no occasion to delve
into questions about the rational basis of the regime or the “fit” between its pur-
poses and provisions.6

Turning from the judicial to the legislative arena, an Oregon-style bill (AB 654)
was introduced in the California Assembly in 2005 and quickly passed through
committee. The bill, however, stalled on the floor; when proponents saw their
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chances waning, they sought to move the fight to the state Senate. Employing a
procedure known as “gutting and amending,” the sponsors stripped language
from another bill (AB 651) that had already passed the Assembly and moved to
the Senate. That bill had sought to enhance health care for the poor until it was
“gutted” and replaced with language taken from AB654 seeking to legalize as-
sisted suicide. In the event, however, the new assisted suicide version of AB 651
failed to attract sufficient support in the Senate and the sponsors eventually had
to suspend their efforts, though they vowed to return to the issue after they had
a chance, as they put it, to educate the voters and their fellow legislators.

Half a world away, the British have also faced new legislative initiatives.
About a decade after a select committee chaired by Lord Walton conducted a
comprehensive review that culminated with a call for the retention of existing
laws, Lord Joffe sought to revisit the issue, introducing legislation seeking to au-
thorize assisted suicide and voluntary euthanasia. The House of Lords con-
vened a new select committee under the leadership of Lord Mackay of Clash-
fern to study Joffe’s proposal. That committee returned a report in 2005 but,
quite unlike its predecessor, was unable to reach any consensus on the legaliza-
tion question and instead suggested only that the full House of Lords take up a
debate on Joffe’s bill in 2006. In the course of the Mackay proceedings, more-
over, the British Medical Association decided to stay on the sidelines, forswear-
ing its longstanding opposition to legalization and declaring neutrality on the
issue. In the fall of 2005, Joffe sought to mollify criticisms from some quarters
by deleting provisions that would have allowed euthanasia, focusing his efforts
(for the moment) on the legalization of assisted suicide. Both the Mackay re-
port and Joffe legislation were actively scrutinized and debated in the spring of
2006.7 In the end, the Lords voted 148–100 to postpone debate for six months,
effectively killing the bill as the current session of Parliament is likely to end by
then.

The fight over assisted suicide and euthanasia now extends as well into
the world of words. Groups have changed their names, with the Hemlock Soci-
ety, itself an intellectual heir of the Euthanasia Society of America, first becom-
ing End of Life Choices before merging with Compassion in Dying to emerge
recently as Compassion & Choices. Meanwhile, the Voluntary Euthanasia Soci-
ety in England has revamped its image, too, now answering to the name Dig-
nity in Dying. Citing the results of national polls they commissioned on vari-
ous terms and phrases, leaders of Compassion & Choices recently sought in a
national press conference to discourage the media from using the term assisted
suicide, asking reporters instead to employ euphemisms like “death with dig-
nity” and “end of life choices” to describe the act of assisting a person to kill
himself or herself.8 According to the co-president of Compassion & Choices,
“‘[s]uicide,’ or ‘assisted suicide,’ or ‘physician-assisted suicide’ are loaded, pejo-
rative terms that paint terminally-ill patients in the same negative light as ter-
rorist bombers.”9 Along the same lines, Lord Joffe titled his bill seeking to le-



galize assisted suicide the “Assisted Dying for the Terminally Ill”Bill—a title that
suggests that everyone doesn’t need assistance in dying and brings to mind
something arguably not at all the same thing as assisted suicide or euthanasia.

Bearing perhaps more concretely on the assisted suicide debate, significant new
data continue to emerge. Oregon has now issued its eighth annual report on the
operation of its assisted suicide regime.10 The findings in this latest report tend
to reflect, sometimes in even starker terms, the trends identified in the first five
annual reports analyzed in chapter 7. Some 64 assisted suicide prescriptions
were written in 2005, about double the number of prescriptions written in 1999,
the first full year of the law’s implementation.11 The average duration of the
patient-doctor relationship before an act of assisted suicide occurs has now
declined to approximately 8 weeks from an average of 13 weeks during the first
five years of legalization.12

Relevant to the potential role of depression and social isolation, the
correlation between assisted suicide requests and those who are divorced or who
have never been married continues to persist. Those divorced were nearly twice
as likely in 2005 to seek out assisted suicide as their married counterparts; the
never married were 1.7 times more likely. Despite this, referrals to mental health
experts for psychiatric evaluation continue to decline—down to just 5% of
cases in 2005 from 37% in 1999. Meanwhile, the fear of being a burden on fam-
ily and friends was reported to be a motivating factor in 42% of patient requests
for assisted suicide in 2005, up from 35% during the first five years of legaliza-
tion, raising ever more pointedly questions about the tacit role of guilt and a
sense of coerciveness in requests for early deaths.

At the same time, the desire to end physical pain—often cited as a pri-
mary reason for legalization—was a motivating factor in fewer than a quarter
of all cases of assisted suicide, though even this number still may be higher than
necessary given continuing concerns about the training in and dissemination of
palliative care techniques in Oregon discussed in chapter 7. Those seeking as-
sisted suicide in Oregon also continue to be nearly all white (as of December 31,
2005, not a single African American had sought to take advantage of Oregon’s
law in the 7-plus years since it went into effect) and highly educated, highlight-
ing the question whether assisted suicide is a matter of necessity or more of a
lifestyle choice for persons who have always tended to control their lives and
now wish to control their death.13 Though physicians are present in only a sub-
set of cases to witness whether complications arise with the lethal medication
they prescribe, the reported rate of complications continues to hover at about
5%, including one case in 2005 where the patient awoke 65 hours after taking
the prescribed medication and died 14 days later of the underlying illness. Two
other cases in 2005 involved patients who vomited some of the medication and
died 15 and 90 minutes later, respectively.

While data like these tell part of the story, Oregon health department
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officials continue to operate without the legal authority or resources to investi-
gate cases of potential abuse or mistake or coercion, relying entirely on after the
fact reports by physicians when compiling their annual reports. As the health
department has admitted on multiple occasions, this makes it impossible to ob-
tain a true picture of what is actually happening on the ground and the data the
state health department is able to collect perhaps raise more questions than they
answer, including for example: What is the role of untreated depression or so-
cial isolation in Oregon assisted suicides? Of mental illnesses? (These are ques-
tions Oregon doesn’t even ask of self-reporting physicians though some of the
data collected provocatively point to the issue). What is the role of advocacy
groups? Of physical pain versus lifestyle choices? In how many cases where pain
is cited as a motivating factor can it be fully treated (short of killing the patient)?
Are all cases being reported or is there a Dutch-like grey market in unlawful and
unreported cases of assisted suicide? If so, how large is that market and how has
it changed over time since legalization in 1998? To the extent physicians are re-
porting cases, how accurately are they doing so? Given that doctors frequently
are not present at the time of their patients’ deaths, how often do complications
really arise and how severe are they? There’s little chance any of these questions
and others like them raised in chapter 7—questions essential to a full under-
standing of the law’s effect and a thoughtful assessment of its worthiness for em-
ulation elsewhere—will be answered any time soon given the many limitations
Oregon has imposed on its oversight agency.

From the journal Palliative Medicine comes a new study by Clive Seale, a Brunel
University social scientist, regarding the frequency of assisted suicide and eu-
thanasia in Britain.14 Modeled on the Australian Singer-Kuhse study discussed
in chapter 7, the Seale study sought to estimate, through a voluntary physician
survey, the frequency of assisted suicide and other “end of life decisions” by doc-
tors in the U.K. The survey found no cases of assisted suicide and estimated the
incidence of voluntary euthanasia at 0.17% of all deaths in Britain. (By com-
parison, recall that the rate of voluntary euthanasia in the Netherlands is 2.3%
and assisted suicide accounts for another 0.4% of all deaths.) These data, like
similar data from the United States discussed in chapter 7, do much to call into
question the claim by some legalization proponents that assisted suicide and
voluntary euthanasia are practiced on a widespread, if clandestine, basis in
countries where the practices remain illegal. Instead and consistent with the law
of demand, it seems from results like these that the existence of laws discourag-
ing assisted suicide and euthanasia really may have an effect on how frequently
such actions are carried out.15 Responding doctors were also afforded room to
offer comments at the end of the survey; a number (51) chose to offer views on
the legalization debate and of those 82% argued for the retention of current
law while 14% expressed dissatisfaction with the status quo.16

The Seale study further found that nonvoluntary euthanasia, or killing



without explicit consent, accounts for approximately 0.36% of deaths in the
U.K. while the incidence of nonvoluntary killing is nearly three times higher in
the Netherlands using even statistics most favorable to the Dutch (0.90%).17

Such data again seem to undercut the claim by some legalization proponents
that nonvoluntary euthanasia is prevalent everywhere and that the problem will
not be exacerbated by legalizing assisted suicide and voluntary euthanasia.18 As
the survey author noted: “[c]ampaigners for liberalization of the laws covering
the intentional hastening of patients’ death [argue] . . . that the unregulated
practice of euthanasia without consent in countries where criminalization
breeds fear of bringing the issues out into the open. Because the rate of [killing
without consent] is relatively low in the UK this argument cannot be made.”19

Instead, Seale has suggested, his findings may be the result of the fact that the
UK developed palliative care approaches earlier than many other countries and
accordingly has developed a “culture of medical decision making informed by
a palliative care philosophy.”20

Finally, significant new data continue to emerge from the Netherlands. News re-
ports suggest that the Dutch government is now considering whether to issue
regulations governing infanticide—regulations that would, in essence, codify
the Groningen Protocol discussed in chapter 7.21 That Protocol, developed by
lawyers and doctors at a Groningen hospital, sought to establish internal guide-
lines for the hospital’s ongoing infant euthanasia program and to provoke a na-
tional discussion about the formal legalization of the practice. Under the Pro-
tocol, infanticide is acceptable not just for children born without any chance of
survival but also for those who are not dependent on intensive medical treat-
ment; indeed, 13 of 22 cases of infanticide reported in the Netherlands between
1997 and 2002 involved children who had a “long life expectancy.”22 Infanticide
in such cases is fully justified, according to the authors of the Protocol, when the
infant is perceived to have “a very poor quality of life” and “sustained suffering”
in the eyes of the parents and treating physicians.23 The Protocol authors note
that following the terms of their document will not guarantee that prosecutors
will look the other way; but, they report, no one in their group following the
Protocol’s terms has experienced any trouble. Given these developments, one
might ask: How much further do the Dutch really have to travel before they
reach Peter Singer’s “replaceability” theory of human rights (discussed in chap-
ter 9) where parents’ subjective pleasure or displeasure with their infant chil-
dren effectively determines the right of those children to exist or be subjected
to “replacement”?

Meanwhile, a group of Dutch researchers recently published in the
Journal of Clinical Oncology the results of a study into the relationship between
euthanasia requests in the Netherlands and clinical depression.24 The authors
candidly admitted that they began their investigation expecting to find that the
data would support their anecdotal impression that patients seeking out eu-
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thanasia are generally more accepting of their impending deaths and thinking
more coolly and rationally than other patients.25 The survey authors were very
surprised to find virtually the opposite to be true.26 Specifically, their survey
of 138 terminally ill cancer patients found that depressed patients are more
than four times more likely to request euthanasia than patients who are not
suffering from depression. Indeed, fully 44% of depressed patients surveyed
requested euthanasia.

The study authors then proceeded to test a different hypothesis,
namely that depression is itself a rational response to poor prognoses. The au-
thors were yet again surprised by the data which this time showed that there is
no statistically significant association between depression and prognosis. That
is, depressed patients—not the sickest patients—seem to be the ones seeking
out euthanasia.27

Much public debate over assisted suicide and euthanasia both in the
U.S. and abroad has rested on the implicit premise that requests for assistance
in dying are closely linked to pain. But a great many facts have now amassed
running counter to this supposition—the Dutch euthanasia regime has moved
away from any requirement of physical or psychological suffering; Oregon has
never required a showing of pain of any kind; clinical studies continue to sug-
gest that modern palliative techniques, if disseminated and practiced by knowl-
edgeable doctors, are able to address pain in most, if not all, circumstances; Ore-
gon’s annual reports and repeated Dutch surveys suggest that pain simply is not
a leading reason motivating patient demands for euthanasia or assisted suicide;
there has now long persisted a suggestive correlation between divorce and re-
quests for assisted suicide.And now comes the Journal of Clinical Oncology study
suggesting that the major motivation behind assisted suicide and euthanasia re-
quests is not a poor prognosis but depression. Of course, the movement for le-
galizing assisted suicide and euthanasia is at least in part the result of a culture
increasingly influenced by strict neutralist conceptions of autonomy, itself per-
haps the byproduct of the baby boomer generation heading into old age, themes
we explored in chapters 3 and 6. But when it comes not to defending an abstract
“right to die” but to making the very concrete and personal decision whether to
die, it seems that something more basic may be in play. We have known since
Jefferson’s time (chapter 3) that old-fashioned suicide is often motivated by
mental ailments, depression foremost among these. Yet contemporary assisted
suicide and euthanasia advocates have long denied that depression plays any
meaningful role in assisted suicide and euthanasia requests. The findings in the
Journal of Clinical Oncology now point to a contrary conclusion, suggesting that
the desire to seek out any early death at the hands of a doctor is itself not so
much the result of a dispassionate and cool response to a poor prognosis as it is
the product of diagnosable and treatable depression.28

Of course, this question would benefit from further research. So far,
Oregon and Dutch officials, for all their reports, have done virtually nothing to



explore the role that depression plays in their regimes, instead seeming to take
for granted that long-standing evidence about the link between depression and
old-fashioned suicide has no bearing on the assisted suicide debate. Nor is
merely adding a question to the self-reporting forms in Oregon or the Nether-
lands likely to do much good; we saw in chapter 7 that physicians are not always
good at identifying depression in their patients and they are apt not to comply
with reporting requirements in cases where they feel laws insisting on fully ra-
tional consent have not been met. Instead, independent and serious work is
needed in both Oregon and the Netherlands along the lines of the Journal of
Clinical Oncology study. And in the interim we might ask: ought doctors hand-
ing out suicide prescriptions at least pause to consider their own latent as-
sumptions about the motivating forces behind patient requests? Should they
question any preconceived notion they might share with the study’s authors that
a patient’s request for assisted suicide is itself evidence of a cool and reasoned
analysis in the face of a poor prognosis? Should they prod a bit more carefully
to see whether depression is at play, or perhaps refer patients to doctors with
some expertise in the area? Is it possible that the Journal of Clinical Oncology
study is right and the impulse for assistance in suicide, like the impulse for old-
fashioned suicide, might more often than not be the result of an often read-
ily treatable condition?
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Appendix A

CERTAIN AMERICAN STATUTORY LAWS BANNING 

OR DISAPPROVING OF ASSISTED SUICIDE

42 U.S.C. §§ 14401-14408 (2000) (denying the use of federal funds in connection with
acts of assisted suicide).

Ala. Code Ann. § 22-8A-10 (Michie 1997) (stating that Alabama’s medical directive
statute shall not be construed to condone assisted suicide).

Alaska Stat. Ann. § 11.41.120(a)(2) (Lexis 2002).
Ariz. Rev. Stat. Ann. § 13-1103(A)(3) (West 2001).
Ark. Code Ann. § 5-10-104(a)(2) (Michie 1997).
Cal. Penal Code § 401 (West 1999).
Colo. Rev. Stat. Ann. § 18-3-104(1)(b) (West 2004).
Conn. Gen. Stat. Ann. § 53a-56(a)(2) (West 2001).
Del. Code Ann. tit. 11, § 645 (Michie 2001).
Fla. Stat. Ann. § 782.08 (West 2000).
Ga. Code Ann. § 16-5-5 (2003).
Haw. Rev. Stat. Ann. § 707-702(1)(b) (Michie 2003).
Idaho Code § 56-1022 (Michie 2002) (stating that Idaho’s medical directive statute shall

not be construed to make legal or condone mercy killing, assisted suicide or euthana-
sia).

720 Ill. Comp. Stat. Ann. 5/12-31 (West 2002).
Ind. Code Ann. § 35-42-1-2, -2.5(b) (Lexis 2004).
Iowa Code Ann. § 707A.2 (West 2003).
Kan. Stat. Ann. § 21-3406 (Supp. 2003).
Ky. Rev. Stat. Ann. § 216.302 (Michie 1998).
La. Rev. Stat. Ann. § 14:32.12 (Michie 1998).
Me. Rev. Stat. Ann. tit. 17-A, § 204 (West 1983).
Md. Code Ann., Crim. Law § 3-102 (Michie 2002).
Mass. Ann. Laws ch. 201D, § 12 (Law. Co-op. 1994) (stating that Massachusetts’s med-

ical directive statute shall not be construed to condone assisted suicide).
Mich. Comp. Laws Ann. § 752.1027 (West 2004) (Annotator’s note: “Regarding the rec-

ommendations referred to in subsection (5), at the time of publication [2002] rec-
ommendations had been submitted to both houses but it was not certain whether the
recommendations were those of the full commission or whether both houses ‘ac-
cepted’ the recommendations were presented.”).

Minn. Stat. Ann. § 609.215 (West 2003).
Miss. Code Ann. § 97-3-49 (West 1999).
Mo. Ann. Stat. § 565.023.1(2) (West 2003).
Mont. Code Ann. § 45-5-105 (West 2003). An annotator noted: “[u]nder the new sec-



tions on Causal Relationship Between Conduct and Result, MCA, 45-2-201, and Ac-
countability, MCA, 45-2-302, a person may be convicted of Criminal Homicide, MCA,
45-5-101 (repealed—now deliberate or mitigated homicide, 45-5-102 and 45-5-103,
respectively), for causing another to commit suicide—notwithstanding the consent of
the victim.”

Annotations to the Montana Code Annotated § 45-5-105 note (2004).
Neb. Rev. Stat. Ann. § 28-307 (Lexis 2003).
Nev. Rev. Stat. Ann. § 449.670(2) (Michie 2000) (stating that Nevada’s medical directive

statute shall not be construed to condone assisted suicide or euthanasia).
N.H. Rev. Stat. Ann. § 630:4 (Michie 1996).
N.J. Stat. Ann. § 2C:11-6 (West 1995).
N.M. Stat. Ann. § 30-2-4 (Michie 2004).
N.Y. Penal Law § 120.30 (McKinney 2004).
N.D. Cent. Code § 12.1-16.04 (1997).
Ohio Rev. Code Ann. § 2133.12(D) (Anderson 2002) (stating that Ohio’s medical direc-

tive statute shall not be construed to condone assisted suicide).
Okla. Stat. Ann. tit. 21, § 813 (West 2002).
18 Pa. Cons. Stat. Ann. § 2505 (West 1998).
R.I. Gen. Laws Ann. § 11-60 (Lexis 2002).
S.C. Code Ann. § 16-3-1090 (West 2003).
S.D. Codified Laws § 22-16-37 (Michie 1998).
Tenn. Code Ann. § 39-13-216 (Lexis 2003).
Tex. Penal Code Ann. § 22.08 (Vernon 2003).
Utah Code Ann. § 75-2-1118 (Michie 1993) (stating that Utah’s medical directive statute

shall not be construed to condone assisted suicide).
Va. Code Ann. § 8.01-622.1 (Lexis 2000) (enacting a civil statute providing that a person

may be enjoined from assisting suicide or may be liable for monetary damages by as-
sisting or attempting to assist suicide).

Wash. Rev. Code Ann. § 9A.36.060 (West 2000).
W.Va. Code Ann. § 16-30-2(a) (Michie 2001) (presenting the legislative finding that West

Virginia’s medical directive statute does not legalize, condone, authorize or approve of
assisted suicide).

Wis. Stat. § 940.12 (2003–2004).
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Appendix B

STATISTICAL CALCULATIONS

Below are calculations used in preparing certain graphs in the text. All
calculations are based on mortality statistics from the World Health Organiza-
tion.

T B.1

Suicide Rate of Dutch Elderly (75 years +) Women

as a Multiple of the Total Female Suicide Rate, 1984–2000

Elderly (75+) Total Suicide Rate

Female Population of Elderly

Suicide Suicide Women as a 

Rate per Rate per Multiple of Total 

Year 100,000 100,000 Female Suicide Rate

1984 14.6 9.6 1.5208333

1985 10.8 8.0 1.35

1986 13 8.1 1.6049382

1987 13.8 8.2 1.6829268

1988 10.7 7.3 1.4657534

1989 10.7 7.4 1.4459459

1990 15.3 6.8 2.25

1991 11.3 7.1 1.5915492

1992 12.2 6.7 1.8208955

1993 12.2 6.4 1.90625

1994 9.5 6.1 1.557377

1995 9.6 6.1 1.5737704

1996 11.2 6.3 1.777777

1997 11.7 6.2 1.8070967

1998 10.9 6.0 1.81066666

1999 9.3 5.9 1.5762711

2000 7.7 5.8 1.3275862

Source: Reg’l Office of Eur., World Health Org., Mortality Indicators by 67 Cause of Death, Age

and Sex, at http://www.euro.who.int/InformationSources/Data/20011017_1 (site visited Dec. 22,

2004).
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T B.2

Suicide Rate of Elderly Persons (75 years+) as a Multiple 

of the Total Suicide Rate

Elderly (75+) Total Suicide Rate

Suicide Suicide Rate of Elderly 

Country Rate per per 100,000 as Multiple of

(year) 100,000 Population Total Suicide Rate

Finland (2002)

Men 50.3 32.3 1.56

Women 7.5 10.2 0.74

Norway (2001)

Men 30.0 18.4 1.63

Women 3.2 6.0 0.53

United States (2000)

Men 42.4 17.1 2.48

Women 4.0 4.0 1.00

U.K. (1999) 

Men 15.5 11.8 1.31

Women 5.1 3.3 1.55

Sweden (2001)

Men 42.2 18.9 2.23

Women 12.7 8.1 1.57

France (1999)

Men 80.5 26.1 3.08

Women 17.5 9.4 1.86

Netherlands (2000)

Men 28.3 12.7 2.23

Women 7.8 6.2 1.26

Italy (2000)

Men 34.2 10.9 3.14

Women 7.4 3.5 2.11

Denmark (1999)

Men 46.6 21.4 2.18

Women 10.9 7.4 1.47

Germany (2001)

Men 60.9 20.4 2.99

Women 18.2 7.0 2.6

Spain (2000)

Men 44.9 13.1 3.43

Women 9.1 4.0 2.28

Note: All data are for the most recent year for which the World Health Organization has published

online statistics for the country in question.
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tions of the quality of life take on significance. . . . The Court is not prepared to exclude
that [precluding Ms. Pretty from obtaining assistance in dying] constitutes an interfer-
ence with her right to respect for private life.” Id. ¶¶ 65, 67. While suggesting that respect
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215. See Euthanasia.com, http://www.euthanasia.com/hung.html (site visited July 4,
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6. See Quill, 80 F.3d at 729.
7. Cruzan, 497 U.S. at 296 (Scalia, J., concurring).
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13. See U.K. Dept. of Health, Harold Shipman’s Clinical Practice 1974–1998: A Clini-
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Health, Harold Shipman’s Clinical Practice 1974–1998) (finding that Shipman, convicted
of murdering 15 of his patients, had 297 “excess deaths” compared to other similarly sit-
uated physicians).

14. 755 Ill. Comp. Stat., 35/9(f) (emphasis added). For many other analogous exam-
ples, see ch. 3.9, supra.

15. Quill, 521 U.S. at 798, 801.
16. “There is perhaps nothing in the entire field of law which has called forth more

disagreement, or upon which the opinions are in such a welter of confusion,” as causa-
tion doctrine. W. Page Keeton (ed.), Prosser and Keeton on the Law of Torts 263 (5th ed.,
1984) (hereinafter Prosser and Keeton).

17. The example is taken from id. at 264 & n.6.
18. See Deborah Sharp, Web-Wired Courtroom Lets World Attend Fla. Trial, Aug. 17,

1999, USA Today, at 3A.
19. Quill, 80 F.3d at 729.
20. Epstein, Mortal Peril 285.
21. Id. at 292.
22. Quill, 521 U.S. at 801.
23. Id. at 802 (internal quotation marks omitted).
24. See 4 New Catholic Encyclopedia, Double Effect, Principle of, 1021 (1967).
25. Timothy Quill et al., The Rule of Double Effect—A Critique of Its Role in End-of-

Life Decision Making, 337 New Eng. J. Med. 1768 (1997) (hereinafter Quill, The Rule of
Double Effect).

26. See ch. 3.3, supra.
27. See Jeremy Bentham, Principles of Morals and Legislation ch. 8. After parsing out

intended from unintended consequences and admitting that the “goodness and badness
of a man’s intentions” is “of no small importance,” Bentham (characteristically) argued
that a preferable way of determining whether an action is good or bad depends on
whether its results bring “pain or pleasure: or on account of its effects.” Id. We shall take
up Benthamite consequentialist arguments for assisted suicide in chapters 7 and 8.

28. Oliver Wendell Holmes, Jr., The Common Law 3 (1881) (hereinafter Holmes,
Common Law).

29. Cf. John Finnis, Intention and Side-Effects, in Liability and Responsibility: Essays in
Law and Morals 61–63 (R. G. Frey and Christopher W. Morris eds., 1991) (hereinafter
Finnis, Intention and Side-Effects).

30. The underlying link between double effect, individualism, and free will I have
sought to identify has been voiced by Charles Fried along these lines:

It is natural that the most stringent moral judgment should relate to intentional
acts. . . . Morality is about the good and the right way of our being in the world as
human beings. We relate to the world as human beings as we pursue our purposes
in the world, as we act intentionally. . . . This primacy of intention explains why
in law and morals a sharp line is drawn between the result, [which is intended,] . . .
and the concomitant[] [result], [which is not intended.]
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Charles Fried, Right and Wrong 27 (1978). See also, e.g., Alan Donagan, The Theory of
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38 Cleve. St. L. Rev. 193 (1990).

31. Morrisette v. United States, 342 U.S. 246, 250 (1952) (Jackson, J.).
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10.
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19. Id.
20. Id. at 1146, 1147.
21. 801 P.2d 617 (Nev. 1990).
22. Id. at 620.
23. Id. at 624.
24. After the petition was granted by the lower court, Bergstedt had the ventilator re-

moved and was dead by the time the case made its way to the state Supreme Court, which
chose to hear the case anyway.

25. 801 P.2d at 625, 627.
26. Id. at 626.
27. Id. at 634.
28. Id. at 635.
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35. Id.
36. Id. at 113. In addition to her limited capacity, the court added that the mother’s

influence appeared to have overborne T’s own will and suggested that courts faced with
similar cases should, in the future, examine whether the patient is “very tired, in pain or
depressed,” such that he or she “will be much less able to resist having his will overborne”
and also examine “the relationship of the ‘persuader’ to the patient. . . . [because] [t]he
influence of parents on their children . . . can be, but is by no means necessarily, much
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37. [2002] 1 FLR 1090.
38. Id. at 1114.
39. Id.
40. Id. at 1115.
41. See ch. 3, supra.
42. This is not to say that persons in the shoes of Bouvia or Bergstedt—nonterminal

patients dependent on medical intervention—cannot refuse care that will foreseeably re-
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43. See also Meisel, The Right to Die § 3.2, at 45 (collecting cases). Indeed, battery doc-
trine traditionally has included an exception permitting volunteers to intercede to pre-
vent an act of suicide. See ch. 3, supra.

44. See ch. 4.2, supra.
45. Ill. Comp. Stat., ch. 755, § 35/9(f) (emphasis added). For many other analogous

examples, see ch. 3, supra.
46. See ch. 4.5, supra.
47. To be sure, the requirement of proof regarding the assister’s intention sets a high
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Precisely because of this absence of any distinction, Griffiths seeks to impose a compre-
hensive state-run “regulatory regime” that would treat refusals of care, provisions of pal-
liative care, assisted suicide, and even nonvoluntary euthanasia as an undifferentiated
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reporting requirements that are currently required for assisted suicide and euthanasia in
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were “critical” of his comprehensive regulatory proposal precisely because they sense as-
sisted suicide cases to be different and meriting different treatment from the run of cases
involving the refusal of treatment precisely because the former cases necessarily involve
the intentional taking of life and the latter cases do not. See Griffiths, Euthanasia & Law
297 n.65.

48. In re Infant Doe, No. GU8204–004A (Monroe County Cir. Ct. Apr. 12, 1982) (un-
published declaratory judgment) at 1.

49. “Virtually all individuals with Down’s syndrome have some degree of develop-
mental retardation. The range of IQ scores has been wide, but most individuals are train-
able by adulthood. Social skills usually are closer to the normal range than performance



abilities. . . . The degree of mental retardation is quite variable, but most children learn
to walk and develop some communication skills; there is a steady progress of develop-
ment, at a slower pace than usual . . . [and c]hildren reared at home have higher IQs than
those reared in institutions.” A. Rudolph, Pediatrics 244 (17th ed. 1983).

50. See R. Behrman and V. Vaughan, Nelson Textbook of Pediatrics 893–94 (12th ed.
1983).

51. In re Infant Doe, declaratory judgment at 1–3.
52. Id.
53. Id.
54. No Decisions Yet on Possible Prosecution, Bloomington Sunday Herald-Times, at 1,

col. 3 (Apr. 10, 1983).
55. In re Phillip B., 92 Cal. App. 3d 796, 156 Cal. Rptr. 48 (1979), cert. denied, 445 U.S.

949 (1980).
56. Id. at 801, 156 Cal. Rptr. at 51.
57. Id. at 802, 156 Cal. Rptr. at 51.
58. Id. at 803, 156 Cal. Rptr. at 52.
59. Id.
60. Id.
61. See Griffiths, Euthanasia and Law 200.
62. Specifically, the judge remarked that, “[i]n nearly every case [involving a Down’s

syndrome child] if the parents want the child the doctor will give them every encour-
agement to have it and keep it. But if not[,] the likelihood of the child ever being taken
into another family, either by adoption or fostering, is very remote and the most likely
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tion of saying: it is a mongol child; it will have to be put down. It is a case, say the de-
fence, in putting this case before you, of where the most careful and agonising consider-
ation has to be given as to what should be done in the best interests of the child.” Quoted
in Luke Gormally, Note: Regina v. Arthur, in Euthanasia, Clinical Practice and the Law
104–7 (Luke Gormally ed., 1994)(hereinafter Gormally, Note).

63. For details and views on the unreported Pearson case, see Gormally, Note; Helga
Kuhse, A Modern Myth. That Letting Die Is Not the Intentional Causation of Death: Some
Reflections on the Trial and Acquittal of Dr. Leonard Arthur, 1 Journal of Applied Philos-
ophy 21–38 (1984).

64. See generally John Keown, Restoring Moral and Intellectual Shape to the Law After
Bland, 113 L.Q. Rev. 481 (1997).

65. The Department of Health and Human Services also promulgated new regula-
tions under Section 504 of the Rehabilitation Act of 1973 forbidding discrimination by
parents against handicapped newborns. When the federal government requested a hos-
pital’s records to see if there was a violation of its rule, however, a legal challenge ensued
and the U.S. Supreme Court eventually overturned the department’s rules, holding that
Congress’s intent in banning discrimination based on handicap under Section 504 was
to focus upon discrimination by federally funded doctors and agencies; such a law was
too thin a reed on which to rest the promulgation of regulations directed at parents, es-
pecially when the states, not the federal government, have traditionally overseen and reg-
ulated the parent-child relationship. See Bowen v. American Hosp. Ass’n, 476 U.S. 610
(1986).

66. Specifically, the state must formulate a plan to ensure “prompt notification by in-
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dividuals designated by and within appropriate health-care facilities of cases of suspected
medical neglect (including instances of withholding of medically indicated treatment
from disabled infants with life-threatening conditions); and . . . authority, under State
law, for the State child protective services system to pursue any legal remedies, including
the authority to initiate legal proceedings in a court of competent jurisdiction.”42 U.S.C.
§ 5106a(b)(2)(B).

67. Id. § 5106(g).
68. Id.
69. Id.
70. Singer, Rethinking Life and Death 113 (1994).
71. Id. at 112.
72. See Ind. Code Ann. § 31-34-1-9.
73. Ariz. Rev. Stat. Ann § 36–2281(A) & (B) (emphasis added).
74. Id. § 36-2284(D). Drawing the line between ordinary cases where parental deci-

sions are given wide latitude and life-and-death decisions where they are reasonably sub-
ject to greater scrutiny, the Arizona statute adds that “[t]his section shall not be construed
to prevent an infant’s parent, parents or guardian from refusing to give consent to med-
ical treatment or surgical care which is not medically necessary, including care or treat-
ment which either: 1. Is not necessary to save the life of the infant. 2. Has a potential risk
to the infant’s life or health that outweighs the potential benefit to the infant of the treat-
ment or care. 3. Is futile treatment or treatment that will do no more than temporarily
prolong the act of dying when death is imminent.” Id. § 36-2284(C). The statute adds a
further layer of deference to doctors by providing that “[i]n determining whether any of
the possible medical treatments will be medically necessary for an infant, reasonable
medical judgments in selecting among alternative courses of treatment shall be re-
spected.” Id. § 36-2281(D).

75. See In re A, [2001] Fam. 147.
76. For a detailed description of the twins’ medical condition and the facts of the case,

see id. at 156–71.
77. Contrast this with another English decision—Bland—where the Lords failed to

acknowledge that omissions of care can amount to a violation of a duty of care (and mur-
der). See ch. 4.1, supra; ch. 10.2, infra.

78. In re A, [2001] Fam. at 178 (internal quotation marks omitted).
79. Id. at 194 (internal quotation marks omitted).
80. Id. at 195 (internal quotation marks omitted).
81. See, e.g., id. at 198–99 (opinion of Lord Justice Ward).
82. Id. at 199.
83. Id.
84. Id. at 216–17.
85. Id. at 203–4.
86. Id. at 255.
87. Id. at 229.
88. Id. at 236.
89. Id. at 239.
90. See A. P. Simester and G. R. Sullivan, Criminal Law Theory and Doctrine (2002).
91. 1990 Survey, Translated in Keown, Further Reflections 229.
92. See ch. 9.3, supra.



93. Holmes, too, seemed to involve a case of intentional killing, though some have sug-
gested otherwise and raised the possibility that the defendants actions there could have
been (though they were not) defended under the self-defense rubric without any need
to resort to necessity at all. See ch. 9.3, supra. In either event, Holmes would not be in-
consistent with the narrow necessity rule we are considering.

94. See European Convention art. 2(1) (emphasis added).
95. In re A, [2001] Fam. at 256 (emphasis added).
96. Id. at 238 (emphasis added).
97. Living wills and other advance directives are typically subject to statutory direc-

tives against judicial interpretations that might condone euthanasia. See, e.g., Ill. Comp.
Stat., ch. 755, § 35/9(f). For many other analogous examples, see ch. 3, supra.

98. 497 N.E. 2d 626, 647 (Mass. 1986) (internal quotation marks omitted).
99. Id. at 632.
100. Id. at 633.
101. Id. at 634–35. The court also mentioned the state’s interest in protecting inno-

cent third parties, such as dependents, but none was present in this case. The court stated
that the state had a further interest in maintaining the ethical integrity of the medical
profession, but this question largely folds into the question whether removing the G-tube
constitutes an assault on the preservation of life or an act of suicide. If the act is not one
of suicide, then there is no reason to suppose it would be necessarily antithetical to med-
ical ethics.

102. See chs. 7.7 and 8.1, supra (discussing the consequentialist’s incommensurabil-
ity problem).

103. Brophy, 497 N.E.2d at 635–36.
104. See ch. 8, supra.
105. See ch. 4.1, supra.
106. Brophy, 497 N.E. 2d at 633.
107. 370 N.E. 2d 417 (Mass. 1977).
108. Id. at 420.
109. Id. at 419, 421.
110. Id. at 425.
111. Id. at 425–26.
112. Of course, a guardian’s duty to a ward extends beyond avoiding intentional

killings and encompasses a duty to undertake a careful and proportionate decision even
where death is an unwanted side effect. The guardian in this case seemed to have exer-
cised just such care.

113. [1993] A.C. 789.
114. Keown, EEPP 218.
115. Bland, [1993] A.C. at 865. See also ch. 4.2, supra (discussing the act-omission dis-

tinction drawn by the Lords in Bland).
116. See John Keown, Euthanasia in The Netherlands: Sliding Down the Slippery Slope?

in Euthanasia Examined: Ethical, Clinical, and Legal Perspectives 270–71 (John Keown,
ed., 1995) (emphasis added).

117. See Bland, [1993] A.C. at 809–14, 817–18.
118. Id. at 870 (Lord Goff).
119. Id. at 869, 899.
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120. See, e.g., Conroy, 486 A.2d at 1234–35; Meisel, Right to Die § 4.6, at 82–87 (col-
lecting cases and providing overview of problems associated with efforts to distinguish
“ordinary” from “extraordinary” treatment).

121. See Keown, EEPP 239 et seq.; John Finnis, Bland: Crossing the Rubicon?, 109 L. Q.
Rev. 329, 335 (1993).

122. Conroy, 486 A.2d at 1235 (internal quotation marks omitted).
123. Bland, [1993] A.C. at 830.
124. Id. at 804.
125. Keown, EEPP 230.
126. [1993] A.C. at 814–15.
127. Keown, EEPP 232.
128. 28 P.2d 151 (Cal. 2001).
129. Id. at 156.
130. Id. (internal quotation marks omitted).
131. Id. at 161 (internal quotation marks omitted).
132. Id. at 162 (internal quotation marks omitted).
133. Id. at 162–63 (internal quotation marks and citations omitted).
134. Id. at 161.
135. Id. at 169.
136. Id.
137. Id. at 174.
138. Id.
139. Id. at 153.
140. Id. at 156
141. Id. at 175.
142. Ill. Comp. Stat., ch. 755, § 35/9(f).

E

1. ___ U.S. __, 126 S. Ct. 904 (2006).
2. Id. at 924, 914.
3. Id.
4. Id. at 925.
5. The Court’s statutory interpretation in Gonzales might be said to be consistent with

and illustrative of Justice Breyer’s interpretive theory of “active liberty,” discussed in his
2004 Tanner Lectures at Harvard and recently published in book form. See Stephen
Breyer, Active Liberty: Interpreting Our Democratic Constitution (2005).“My thesis is that
courts should take greater account of the Constitution’s democratic nature when they
interpret constitutional and statutory texts. That thesis encompasses well-known argu-
ments for judicial modesty: The judge, compared to the legislator, lacks relevant exper-
tise. The people must develop the political experience and they must obtain the moral
education and stimulus that comes from correcting their own errors. Judges, too, must
display that doubt, caution, and prudence, that not being too sure of oneself, that Judge
Learned Hand described as the spirit of liberty. . . . [I]ncreased emphasis upon that ob-
jective by judges when they interpret a legal text will yield better law—law that helps a



community of individuals democratically find practical solutions to contemporary so-
cial problems.” Id. at 5, 6 (internal quotation marks and ellipses omitted).

6. That said, the Court did describe the Oregon statutory regime in a manner that is
open to being interpreted as endorsing how the law was drafted. To take just one exam-
ple, the Court described the Oregon law as requiring attending physicians to “ensure a
patient’s choice is informed, and refer patients to counseling if they might be suffering
from a psychological disorder or depression causing impaired judgment.” Id. at 4. Such
a description may very well reflect the aspirations of the Oregon regime, but it does not
seem to be an entirely accurate description of that regime in practice. For example, as we
saw in chapter 7, many Oregon physicians admit they aren’t good at recognizing depres-
sion and other mental ailments; prescribing physicians do not have the sort of long-term
relationships with their patients needed in many cases to diagnose depression; doctors
under Oregon’s regime are not required to ensure the patient’s choice to die is informed
and rational at the time patients actually choose to ingest the lethal medication; and pre-
scribing doctors refer patients to psychiatric specialists to look for evidence of depres-
sion or other mental disorders only in a very (and increasingly) small subset of cases.

7. See, e.g., John Keown, The Mackay Report on the Assisted Dying for the Terminally
Ill Bill: An Unbalanced Basis for Debate (forthcoming from the Care Not Killing Alliance);
Care Not Killing website, available at http://www.carenotkilling.org.uk (site visited
March 28, 2006).

8. See International Task Force on Euthanasia and Assisted Suicide, Update 2006, vol.
20, no. 1, available at http://www.internationaltaskforce.org/iua35.htm (site visited
March 28, 2006).

9. Id.
10. Oregon Department of Human Services, Eighth Annual Report on Oregon’s Death

With Dignity Act (March 9, 2006), available at http://www.oregon.gov/DHS/ph/pas/
(site visited March 28, 2006).

11. After growing rapidly from 1999 through 2002, the number of prescriptions writ-
ten has remained in the sixties over the last three years; whether some, all, or none of this
slackening in demand has been due to the overhang of uncertainty associated with the
Ashcroft Directive and the ensuing litigation that only recently culminated in the Gon-
zales decision remains to be seen.

12. As noted in chapter 7, Oregon first sought to study how many of these doctors are
connected to assisted suicide advocacy groups but then curiously reversed course and
chose to leave that question unaddressed.

13. White persons accounted for 97% of assisted suicides in Oregon through 2005 but
87% of that state’s population. See U.S. Census Bureau, State & County QuickFacts, avail-
able at http://quickfacts.census.gov/qfd/states/41000.html (site visited March 28, 2006).

14. Clive Seale, National Survey of End-of-Life Decisions Made by UK Medical Practi-
tioners, 20 Palliative Medicine 3 (2006).

15. The study also found that Belgium and the Netherlands and Switzerland, where
assisted suicide and euthanasia are more tolerated, have combined rates of assisted sui-
cide and euthanasia (voluntary and nonvoluntary) far higher than those of certain other
Euopean countries where the practices are less tolerated: Netherlands (5.12% of all
deaths), Belgium (2.26%), Switzerland (1.53%) versus Italy (0.11%) and the U.K. (0.36%).
Id. at 7.

16. Id. at 6.

282 N O T E S  T O  E P I L O G U E



N O T E S  T O  E P I L O G U E 283

17. The 0.90% figure includes only acts of affirmative nonvoluntary euthanasia. As
discussed in chapter 7, one can make a good argument that, counting acts of omissions
or withdrawals of care performed without patient consent, the rate of nonvoluntary eu-
thanasia is much higher in the Netherlands. In any event, the rates of killing without con-
sent seem to be much higher in European countries that have tended to express a per-
missive attitude toward assisted suicide than those that have adopted a stricter approach:
Belgium (2.26%), Netherlands (0.90% or more), Switzerland (0.61%) versus Italy (0.11%)
or the U.K. (0.36%). Id.

18. The study also revealed an additional methodological flaw in the Singer-Kuhse
study discussed in chapter 7, noting that the exceptionally high percentage of deaths in
Australia it found caused by medical decisions concerning the end of life, or MDELs, may
be attributable to the fact that Singer-Kuhse study rested on deaths nominated by the
surveyed doctors for study rather than on a perhaps more objective survey of death cer-
tificates. “The effect of this is to artificially inflate the proportion of deaths receiving
[MDELs], a point not appreciated by the Australian investigators.” Id. at 6.

19. Id. at 6, 8.
20. Id. at 8.
21. See, e.g., Dutch Consider Legalizing Infanticide, Newsmax.com (March 27, 2006),

available at http://www.newsmax.com/archives/ic/2006/3/27/115852.shtml (site vis-
ited March 28, 2006).

22. Eduard Verhagen and Pieter Sauer, The Groningen Protocol—Euthanasia in Se-
verely Ill Newborns, 352 New England Journal of Medicine 959, 960 (2005).

23. Id. at 960.
24. Marije L. van der Lee, et al., Euthanasia and Depression: A Prospective Cohort Study

Among Terminally Ill Cancer Patients, 23 Journal of Clinical Oncology 6607 (2005).
25. “Our clinical impression was that such requests were well-considered decisions,

thoroughly discussed with healthcare workers and family. We thought the patients re-
questing euthanasia were more accepting of their impending deaths and were therefore
expected to find them to be less depressed. To our surprise, we found that a depressed
mood was associated with more requests.” Id. at 6611.

26. Id.
27. “In order to assess whether the prevalence of depressed mood increased with

shorter life expectancy, which could have been an alternative explanation for our find-
ings, we examined the association between depressed mood and survival among those
patients dying without euthanasia. . . . There was no association between mood and sur-
vival.” Id. at 6610.

28. Writing in response to the Dutch study, Ezekiel Emanuel of the National Institutes
of Health, has provocatively suggested that “the fact that depression may be a natural re-
action to a desperate situation does not mean it should not be treated. . . . That people
are depressed because of their impending death should warrant, rather than pre-
clude, . . . treatment. . . . The oncology system has responded admirably to making pain,
making it a fifth vital sign; dispelling prejudice, ignorance, and false claims about its
treatment; encouraging more aggressive use of opioids and other pain medications; and
developing pain services. We need to be equally proactive about routinely screening for
and treating depression and other psychological disorders among cancer patients. De-
pression could be a sixth vital sign.” Ezekiel J. Emanuel, Depression, Euthanasia, and Im-
proving End-of-Life Care, 23 Journal of Clinical Oncology 6456, 6457 (2005).
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