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CHAPTER 1

INTRODUCTION

The Edge of Life: Human Dignity and Contemporary Bioethics treats a number of
distinct moral questions and finds their answer in the dignity of the person, both as
an agent and as a patient (in the sense of the recipient of action). Characteristically
one’s view of the human being ultimately shapes one’s outlook on these matters. This
book addresses questions that divide a culture of life from a culture of death as well
as a number of questions debated within the Catholic tradition itself. The Edge of Life
offers a critique of the new bio-ethic, represented by such notable authors as Peter
Singer; it also attempts to shore up some of the difficulties leveled by critics against
the traditional ethic as well as to answer some questions disputed by those within the
tradition. This book does not treat the basic principles of morality but rather many of
their applications and suppositions. (For an account of contemporary debates within
the Catholic tradition on these matters, see Kaczor 2002). Rather, The Edge of Life
seeks to address a number of disputed contemporary questions touching upon human
dignity at what has been called “the margins of life.”

The first section of the book treats the dignity of the human person as recipient of
action and as agent. Chapter two examines various accounts of when a human being
becomes a person. Some, like Peter Singer and Michael Tooley, hold that a human
being becomes a person sometime after birth. Others, like Mary Anne Warren and
Tristram Engelhardt, hold that birth marks the decisive transition from merely being a
human being to being a person. Other theorists, David Boonin and Ronald Green, hold
that during the process of gestation a human being becomes a person. This chapter
criticizes all these views, and a number of other alternatives, as inadequate accounts of
personhood.

Chapter three argues that every human being is indeed a person, and that most
human beings begin at conception. Here I argue that an “ontologica1” conception of
personhood overcomes all the difficulties presented by various “functional” conceptions
of personhood explored in the previous chapter, namely the episodic problem, the
problem of degree, and various kinds of over-inclusivity and under-inclusivity. This
chapter treats many objections to this view, including the high rate of embryo mortality,
a cost-benefit analysis of personhood, twinning and embryo fusion.

Chapter four concerns the dignity of the human person also but not considered as
a recipient of action but rather as an agent. The distinction between foresight and inten-
tion underlies many of the discussions in this book including the treatment of ectopic
pregnancy, the separation of conjoined twins, stem cell and fetal tissue research, and
physician-assisted suicide. In considering the human person as agent, this chapter first
brings forward some failed attempts to distinguish the intended and/or chosen from the
foreseen, failed at least if one takes for granted certain paradigmatic cases. Secondly,
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2 CHAPTER 1

I suggest four characteristics that differentiate the intended or chosen from the foreseen,
thereby determining what is included in a means to an end. These differentiating char-
acteristics allow us to distinguish a number of similar but essentially (that is, considered
as human acts) different cases from one another.

The second half of the book examines a variety of debated issues. The work unifies
the account concerning many disparate issues regarding life issues and shows the
coherence, plausibility, and principled differences among various cases: federal funding
for stem cell research, treatment of ectopic pregnancy, ectogenesis, separating conjoined
twins, and capital punishment. I have attempted to make each chapter as complete
in itself as possible, since each deals with different topics. However, there is some
overlap among them, in particular the application of double effect reasoning, and some
intentional repetition has been included to secure that each chapter could be understood
on its own.

Building on the conclusions of chapter three that every newly conceived human
being should be accorded the dignity granted other human persons, the fifth chapter
focuses on the stem cell research guidelines proposed by President George W. Bush.
Many questions arise from these guidelines. Some have criticized the assumption that
there are many workable stem cell lines available. Others have questioned Bush’s po-
litical judgment. I focus on the ethical questions. Could funding stem cell research be
justified even if the human embryo is a person? Are Bush’s guidelines too lenient or
too strict?

If one accepts the version of absolutism suggested at the end of chapter two that ex-
cludes the intentional killing of any innocent human person from conception to natural
death, ectopic pregnancy, the subject of the next chapter, poses vexing difficulties. Given
that the embryonic life almost certainly will die anyway, how can one retain one’s moral
principle and yet adequately respond to a situation that gravely threatens the life of the
mother and her future fertility? The four options of treatment most often discussed in
the literature are non-intervention, salpingectomy (removal of tube with embryo), salp-
ingostomy (removal of embryo alone), and use of methotrexate (MXT). In this chapter,
I review these four options and also introduce a fifth (the milking technique). Based
on the account of the intention/foresight distinction offered in a previous chapter, as
well as on the clinical evidence in treating ectopic pregnancies requiring intervention,
I conclude that salpingectomy, salpingostomy, and the milking technique are compatible
with absolutist presuppositions, but not the use of methotrexate.

Cases of ectopic pregnancy are not the only ones that seem to pit fetal and maternal
interests against one another. The next chapter proposes a possibility that could over-
come all such possible conflict. Imagine that one could remove a developing human
being in utero from the earliest stages of pregnancy and place the human embryo or
fetus in an affordable artificial womb to develop normally until removal at “birth.”
What difference would this development make for the abortion debate? Some choose
abortion because they want a child not to exist but others choose it because they do
not wish to be pregnant and the alternative of bonding with the child for nine months
and then placing the child in another family through adoption is too difficult. However,
some Catholic authors view embryo adoption as problematic and so would presum-
ably view use of artificial wombs as wrong. Others who approve embryo adoption in a
natural womb might nevertheless object to adoption in an artificial womb. This essay
explores one possible end to the abortion debate through dialogue with Mary Anne
Warren, Judith Jarvis Thomson, Bernard Nathanson and others.
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Problematic cases are not of course limited to the time before birth where the
mother’s life can be threatened by pregnancy. The next chapter treats the case of Jodie
and Mary. Born in Manchester, England on August 8, 2000, Jodie and Mary were
joined at the lower abdomen and shared a spine. Though both twins had nearly a full
complement of organs, Jodie’s heart and lungs maintained both of their lives since
Mary’s were not sufficiently developed to pump oxygenated blood. Doctors predicted
that Jodie’s circulatory system would give out in a matter of weeks under the strain
of supporting both girls. A decision to rival Solomon’s: Should one twin be sacrificed
in order to save the other or should both be allowed to perish? The case of Jodie and
Mary prompts many questions, and I have tried to answer only three in this chapter.
Was the separation intentional killing? Was the separation intentional mutilation? Was
the separation obligatory?

The final chapter treats the issue of capital punishment and the Catholic tradition.
Many people see a contradiction between a stringent defense of human life, in the
cases of abortion and infanticide, and a willingness to allow the state to take human life
in the case of the death penalty. Other questions arise about the relationship between
the teaching of Pope John Paul II on this issue and the teaching of previous popes
and Church councils. This chapter will explore these issues in an attempt to show a
consistency in approaches to various life issues.

Of course, my remarks on all these topics will not be the final word on these
matters, but hopefully they will serve as the beginning of a search for wisdom in the
use of contemporary technology and a recognition of human dignity for all.



CHAPTER 2

WHEN DOES A HUMAN BEING BECOME
A PERSON?

Scholars have answered this question, so central to contemporary bioethical debates,
in numerous and contradictory ways. In common speech, we often use the words
“person” and “human being” interchangeably. We might even be tempted to think
that all human beings, all members of the biological species homo sapiens, are per-
sons and all persons are human beings. Tooley wants to use terms more precisely
than this, and he designates “person” as a moral concept meaning someone who has
a serious right to life, that is, a right not to be killed (Tooley 1999, 22). It could
turn out then that there are beings who are not human beings, but nevertheless have
a right to life. In fact, many people believe that there are categories of non-human
persons. For example, some animal rights activists hold that intelligent animals such
as dolphins and baboons are persons and many people of faith believe in the ex-
istence of non-human persons such as Gabriel and other angels, Lucifer and other
demons, and the divine Persons of the Trinity: Father, Son, and Holy Spirit. If an
alien like ET were to arrive from another planet, promising peace and presenting plans
for human-alien cooperation, such a being, though not human, would be a person,
the kind of being with a right to life. For this reason, when encountering fictional
beings such as ET, the Iron Giant, or Shrek, we instinctively recoil when they are
the objects of murderous intent. Tooley observes, therefore, that biology or animal
make-up is not essential in determining whether a being has a right to life. After
all,

what do physiological characteristics have to do with questions of whether an
organism is a person? (Tooley 1999, 23).

Now, it may turn out that there are no non-human persons, no space aliens, no
deities, no angelic beings, no demons, and therefore, it may be that all persons are
human. But just as it doesn’t necessarily follow that all humans are men even though
all men are humans, so it doesn’t necessarily follow that all humans are persons even
if all persons are human. Thus, even granting that all persons are human (though
how exactly this could be demonstrated is far from clear), another question remains,
the question which drives much of the abortion debate (Thompson’s violinist and its
variations being exceptions to the rule) and is at the heart of Tooley’s article. Are all
members of the species homo sapiens also beings deserving of respect? Let us consider
a range of views beginning with those that posit personhood as beginning relatively late
in human development and moving towards those that posit personhood as beginning
earlier in human development.
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6 CHAPTER 2

1. NOT ALL HUMAN BEINGS ARE PERSONS

Biologically, it is fairly simple to determine which beings should be scientifically clas-
sified as homo sapiens and which ones should not. Human beings have distinctive
blood, DNA, and tissue. Even if the untrained eye cannot easily tell the difference,
scientists can clearly differentiate a human embryo from a horse embryo or rabbit em-
bryo. In terms of biological classification, there is no doubt that a human embryo, a
human fetus, a human infant, a human toddler, and so on through advanced old age
are all various stages of life for a human being. So, although the popular discussion
is often couched in terms of a debate about the “humanity” of the fetus or a new-
born, from a scientific point of view such questions are definitively answered. If the
question is whether a fetus or newborn conceived by human parents is also geneti-
cally, biologically, and scientifically to be classified as a member of homo sapiens,
a human being, the answer is beyond serious debate. Informed people, both those
who would call themselves pro-life and those who would call themselves pro-choice,
agree. Any being, at whatever stage of maturity, conceived by a human mother and
a human father must also be human. Thus, all such fetuses or infants are also in-
dubitably human beings, members of homo sapiens. As Tooley and Laura Purdy
remark:

The first part of the claim [of those who oppose abortion] is uncontroversial. A
fetus developing inside a human mother is certainly an organism belonging to
homo sapiens (Purdy and Tooley 1974, 140).

However, admitting that what is being killed is a human fetus or a human infant,
does not settle the abortion/infanticide debate in one way or the other for an important
question remains: Are all human beings also persons? Might there be some homo
sapiens, sharing human blood, DNA and so forth with the rest of us, who nevertheless
do not possess a serious right to life? This chapter explores and critically responds to the
answers given by those who believe personhood begins either after birth or sometime
during gestation.

Tooley and Singer’s Conception of a Person

Tooley suggests this fundamental principle to distinguish persons from mere human
beings:

An organism possesses a serious right to life only if it possesses the concept of
self as a continuing subject of experiences and other mental states and believes
that it is itself such a continuing entity (Tooley 1999, 24).

In support of Tooley, and retrieving a definition of person suggested by John Locke,
Singer defines a person as

a being with awareness of his or her own existence, and the capacity to have wants
and plans for the future (Singer 1994, 218).

This definition of personhood, arising from Locke and amplified by Singer, has
several elements: a being is a person if and only if the being has (1) an awareness of
his or her own existence (2) over time and in different places with (3) the capacity to
have wants and (4) plans for the future.
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Descartes famously said “Cogito ergo sum”: “I think, therefore I am.” Tooley
replaces the metaphysical question of existence with the ethical question of personhood:
“I think, therefore I am a person.” Without concepts, there is no personhood; without
personhood, there is no right to life. On Tooley’s view, rights arise from desires. One can
only desire to live, if one has a concept of oneself as a living being. Thus, if one has no
concept of oneself as a living being, then one cannot desire to live, and consequently one
does not have a right to life and is not a person. Given this understanding of personhood,
what follows for debates about respect for human life?

This question can only be answered by a determination of when a human being is
able to have concepts, for obviously without concepts there cannot be a concept of the
self. Clearly, however, no human fetus has a concept of himself or herself. However,
the same thing holds true for a newborn. Just as no one violates my property rights
when taking my property if I no longer desire to have whatever it is as my property,
so too no wrong is done to a newborn or a human fetus in killing him or her because
he or she does not have a concept of himself or herself and thus, has no rights to
violate. Thus, Tooley’s argument leads to the conclusion that abortion is permissible
throughout all nine months of pregnancy and infanticide is also permissible until the
baby has concepts. When does a human child begin to have concepts?

There is some debate about this question. Many philosophers, probably most in
both the analytic and continental philosophical traditions, believe that all concepts
presuppose language, so that one cannot have concepts until language has developed.
In the words of Donald Davidson,

a creature cannot have thoughts unless it is an interpreter of the speech of another
(Davidson 1984, 157, see too Malcolm 1977, Stich 1983, Derrida 1973).

If this view of the relationship of concepts and language is taken, then termination
of young human beings is permissible until speech develops, which varies rather widely
among children but begins on average from approximately 9 months of age until two
and a half, and for some children even later. On this view, not just infanticide but
putting older children to death would then be permissible until the being could use
verbal expression (Tooley 1999, 33). If and only if you can say “I have a right to life,”
do you have a right to life. It happens that some children are deprived of the chance to
learn language at all, such as Genie, an American girl found at 13 years of age who,
isolated from human contact for years, never learned to speak. On this account, she is
not a person. And since she is not a person, her isolation in this fashion could not have
violated her rights.

Tooley, however, believes that one could have concepts before acquiring language.
This renders the acquisition of personhood by a young human being more difficult
to determine. Although Tooley worries whether we, on his account of personhood,
mistreat non-human animals who are in fact persons, Tooley suggests that

[t]he lesser worry is where the line is to be drawn in the case of infanticide. It is
not troubling because there is no serious need to know the exact point at which
a human infant acquires a right to life. For in the vast majority of cases in which
infanticide is desirable, its desirability will be apparent within a short time after
birth. Since it is virtually certain that an infant at such a stage of its development
does not possess the concept of a continuing self, and thus does not possess a
serious right to life, there is excellent reason to believe that infanticide is morally
permissible in most cases where it is otherwise desirable (Tooley 1999, 33).
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In other words, there would in all likelihood be very little problem determining
when personhood begins since most parents, not having chosen abortion and infanticide
shortly after birth, wouldn’t want to eliminate their children later. So, Tooley suggests
that the practical moral problem can be handled by choosing a period of time following
birth, up to one week, during which time infanticide is permitted (Tooley 1999, 33).

Singer recognizes the same problem:

It would, of course, be difficult to say at what age children begin to see themselves
as distinct entities existing over time. Even when we talk with two- and three-year-
old children, it is usually very difficult to elicit any coherent conception of death,
or of the possibility that someone—let alone the child herself—might cease to
exist. No doubt children vary greatly in the age at which they begin to understand
these matters, as they do most things (Singer 2000, 162).

Where does Singer draw the line?

[T]here should be at least some circumstances in which a full legal right to life
comes into force not at birth, but only a short time after birth—perhaps a month
(Singer 2000, 163).

A Critique of Singer’s Conception of Personhood

This leads to a reconsideration of Tooley and Singer’s definition of personhood. Ac-
cording to Singer a being is a person if and only if the being has (1) an awareness of
his or her own existence (2) over time and in different places with (3) the capacity to
have wants and (4) plans for the future (Singer 1994, 218).

Singer’s definition of personhood raises serious questions. With respect to the first
condition, if you sleep deeply, when you go to sleep tonight, you will be a being with
no awareness of your own existence. If you are rushed into surgery tonight and put under
anesthesia, you will certainly be a being with no awareness of your own existence.
Taken as stated, Singer’s definition would imply that we cease being persons each
time we lose consciousness. One solution would be to say that such beings have the
potential for self awareness, but of course the same thing could be said of a human
embryo. Another solution to the sleeper problem (episodic personhood) is to say that
once a being becomes a person that being does not lose this status until it no longer
exists. In addition to being ad hoc, it is unclear why this should be important. Is
personhood a reward for being conscious a short time? Why should a being who
achieved consciousness but has permanently lost it be more valuable than a being who is
about to achieve consciousness which will be enjoyed over the course of a long life?

The second condition of Singer’s definition of personhood—self-awareness over
time and in different places–also raises difficulties. If Kant is right that space and time
are products of human perception, then we should not expect all rational beings to
be “in” space and time and therefore not all persons would reason at different times
and places. If certain theists are right in affirming that a personal God exists beyond
space and time, then again this definition of person is arbitrarily restrictive. Or consider
another possible case, a being who has self-awareness but never moves to a different
place. Perhaps the being is a space alien perfectly suited to his or her present environment
and therefore having no need or desire to move. Galen Strawson in his book Mental
Reality imagines “weather watchers,” stone-like creatures who have minds but exhibit
no motion, nor any other behavior, whatsoever. They just sit on the coast and watch
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the weather. Why would such a being, perhaps much more rational than ourselves, not
be a person? How much does one have to move? Is a beating heart enough movement
or must one actually travel (abroad)? If a being is killed immediately after achieving
self-awareness, is no person killed since self-awareness was not enjoyed over time?

The third condition—the capacity to have wants—may include too much or, de-
pending on how capacity is defined, may make arbitrary exclusions. If “capacity” means
a potentiality not realizable here and now but sometime in the future, then the human
fetus would fulfill this element. If “capacity” means a potentiality realizable imme-
diately, then a human being in a temporary coma would not be a person. Secondly,
if unhappiness is not having your wants or desires fulfilled, then there is a powerful
incentive either to satisfy your given desires or to minimize your desires as much as
possible. Buddhism proposes this latter course of action. If Buddhists are right that the
Buddha as well as other spiritual masters have reached a state of Nirvana—no longer
desiring anything whatsoever and even extinguishing the capacity for desire—then ei-
ther such mystics are no longer persons or Singer’s definition is mistaken. One could
also imagine highly advanced aliens genetically engineered never to “want” precisely
in order to realize the Buddhist dream. Or perhaps, if theists of a certain kind are right,
then there is a divine being having all perfections, including the highest possible level
of rationality, but entirely lacking the capacity to desire, since the divine being already
enjoys and will always enjoy all perfection. If we drop “capacity” in favor of actually
having wants or desires, the same problems arise as with human beings sleeping, under
the influence of drugs, or in temporary comas. None of these human beings, though
clearly persons, has occurrent wants or desires.

The fourth condition—planning for the future—also faces difficulties. One can
easily imagine beings so powerfully rational that they do not “plan.” To plan by definition
involves discursive reasoning, the considering of premises and the working out of
likely conclusions, rather than understanding intuitively and immediately, and therefore
without planning, all that is entailed by any ‘direction of travel.’ The difference between
human reasoning and the reasoning of these beings could be compared to the difference
between a child learning to read and a sophisticated adult reader. Children learning
to read must sound out each letter, piece together syllables, and then finally, slowly
pronounce the entire word. Often, this laborious process is so slow, and takes so much
effort, that beginning readers forget the words at the beginning of a sentence by the
time they get to the end of the sentence. In contrast, an advanced reader can read
and understand not only entire words at a glance but many phrases and even short
sentences. They read. They don’t sound out. The difference between discursive human
reasoning and intuitive reasoning of the beings we are imagining here would be even
more pronounced. Even though such beings having intuitive reasoning can act, they
do not plan for the future since this implies gathering bits of information, trying to
understand how various bits of information relate to one another, and then finally,
formulating a plan for the future based on the information gathered and collated and
weighed in a prudential judgment. Rather, such beings would immediately see and
understand all the implications not only of reality, but also of what reality would be if
they choose one course of action or another. Such beings wouldn’t plan, but they are
clearly persons, and if they are clearly persons, then Singer’s definition of person is
incorrect.

Ironically, Singer’s definition of personhood fails in part because it is deeply an-
thropocentric. It is a ‘speciesist’ account of personhood that assumes that the norms of
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psychology, practical reasoning, and time-space experience of animal species on earth,
human and non-human, must apply to all persons.

All these difficulties are compounded by the final uncertainty of Singer and Tooley’s
argument. They assume that in most cases in which infanticide is desirable it will be
apparent shortly after birth. (Tooley 1999, 33, see also Singer 2000, 162). However, in
many cases the extent of medical disabilities of handicapped children are not understood
within a short time after birth. A severely disabled child and a normal newborn may not
display notable differences at birth or in the first few months of life outside the womb.
Only as the months and even years go on, as the handicapped child does not show
signs of developing even slowly, can the extent of neurological damage be plumbed.
So the capricious limit of one week, proposed by Tooley, or one month, proposed by
Singer, would not even accomplish the goal of sparing the parents of disabled offspring
the difficulties of raising a disabled child. Sometimes parents only discover the depth
of such illnesses later, when it would be “too late” according to Tooley’s or Singer’s
standards, to terminate the child.

Tooley’s and Singer’s conception of personhood also leads them to posit arbitrary
deadlines to separate who may live from who may be killed. Indeed setting the age
for voting or driving at 18 or 16 is arbitrary, for many people are ready for these
activities earlier and some not until later. However in matters of life and death we must
do better than picking a random length of time. Former abortionist Bernard Nathanson
writes:

The implications of all this go well beyond Tooley’s one week free-fire zone. If
self-consciousness is required, we can just as easily dispense with a comatose
adult, the severe psychotic, and the retardate with an I.Q. of 25, or the catatonic
schizophrenic with an I.Q. of 180. This is not the Slippery Slope devised by
name-calling Right-to-Lifers, but a slope that is explicitly greased by certain
pro-abortion intellectuals themselves (Nathanson 1979, 225).

Life itself is at stake, the existence of innocent human beings, and so a vision of
personhood that rests on the arbitrary decisions of the powerful against the weak cannot
be in conformity with the demands of justice or equality.

Does Personhood Begin with Birth?

Mary Anne Warren’s conception of personhood would also exclude newborn babies,
and so on the basis of this reasoning it should be concluded that killing a newborn
infant is not murder, since infanticide is not killing a person, but only a human be-
ing (Warren 2000, 266). Nevertheless, Warren differs from advocates of infanticide
such as Tooley in coming to the conclusion that although newborns are not persons
strictly speaking, infanticide is nevertheless wrong. Why? Infanticide is wrong accord-
ing to Warren because even if biological parents don’t want the child, other people
do (Warren 2000, 266). In 2002, for example, there were more than 1.5 million cou-
ples waiting to adopt children in the United States alone. Given the increasing fertility
problems of Western societies, due to a variety of cultural and possibly environmen-
tal causes, infants of all races are in great demand. Now, since it is generally wrong
to destroy something that another person greatly wants, even if you don’t happen to
greatly want it, it is wrong to destroy a newborn who is wanted by others. Secondly,
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Warren notes that most people don’t want infants destroyed (Warren 2000, 266). If
people want to protect newborn babies, and are willing to pay for orphanages or other
needed care, then infants ought not be destroyed but rather protected. Thus, not just
various individuals but society as a whole desires that newborns be not destroyed but
protected by law and welcomed in life. However, Warren holds that killing unwanted or
defective infants born into a society that doesn’t value newborns would be permissible.
The rationale appears to be that in such a society others would not want the newborns
(Warren 2000, 267). However, our society does value newborns and so killing newborns
in our context would be impermissible.

For Warren, there is a key difference between abortion and infanticide:

so long as the fetus is unborn, its preservation, contrary to the wishes of the preg-
nant woman, violates her rights to freedom, happiness, and self-determination.
[However, the moment of birth] does mark the end of its mother’s right to deter-
mine its fate. Indeed, if abortion could be performed without killing the fetus, she
would never possess the right to have the fetus destroyed, for the same reasons
she has no right to have an infant destroyed (Warren 2000, 267).

Taking a similar position, and offering further reasons to distinguish between infants
and human fetuses, H. Tristram Engelhardt in his article, “Sanctity of Life and the
Concept of a Person,” follows Warren in marking the distinction between persons and
mere human beings in such a way that renders newborn human beings non-persons.
Engelhardt speaks of a “social concept of person.” He invokes this social concept of
a person in some instances where a human being is not strictly speaking a person but
should be accorded the social status of personhood anyway. Why grant such status to
newborns? Engelhardt offers several reasons (Engelhardt 2000, 81). First, the infant
is biologically human and so deserves a modicum of respect. Second, newborns are
also able to engage in a minimum of social interaction. Third, a human fetus can
survive regardless of social recognition; a newborn cannot survive regardless of social
recognition. Fourth, forbidding infanticide helps preserve trust in families, nurtures
important virtues of care and solicitude towards the weak, and assures the healthy
development of children. Fifth, Engelhardt notes that there is

considerable value in protecting anything that looks and acts in a reasonably
human fashion (Engelhardt 2000, 82).

Finally, human infants,

with luck . . . will become persons strictly, and . . . actions taken against infants
could injure the persons they will eventually become (Engelhardt 2000, 82).

Why not include human beings in utero as persons in this social sense? Engel-
hardt provides several answers. Abortion aids the convenience of women and fam-
ilies, prevents the birth of infants with serious genetic diseases, helps control pop-
ulation growth, secures a woman’s right to choose freely concerning her body, as
well as secures a woman’s freedom to determine whether she will become a mother.
Thus, for both Warren and Engelhardt, although neither a human fetus nor a new-
born are strictly speaking persons, newborns should not be killed, but abortion is
permissible.
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Defense of Abortion, Condemnation of Infanticide: A Critique
of the Conventional View

Various efforts to approve abortion but condemn infanticide often suffer from a two-
fold difficulty. Arguments against infanticide often apply equally well to abortion while
arguments in favor of abortion often apply equally well to infanticide. Thus, both those
who are pro-life as well as advocates of infanticide agree that the conventional view
is incoherent. For instance, infanticide is wrong in Warren’s view because even if
biological parents don’t want the child, other people do. Since 1.5 million couples are
waiting to adopt children in the United States alone, infanticide is impermissible. A
difficulty for those holding the conventional pro-choice view is that this very same
reasoning would render not only infanticide but also abortion impermissible. Not only
would infanticide prevent these 1.5 million couples from being able to adopt those
children killed, but abortion also prevents the adoption of all those who are aborted.
Thus, Warren has provided us with reason to reject both abortion and infanticide.
Warren’s other argument against infanticide, that most people don’t want infants harmed
or destroyed, could also apply to abortion. Most people support the idea of providing
good prenatal care for pregnant women, most people believe it is particularly bad to
harm a pregnant woman, and the vast majority of people feel very uncomfortable with
abortion even if they believe abortion should be legal. Many people oppose all abortions,
and among those who do not, many of these want abortion to be safe, legal, and rare.
Very few indeed see abortion as anything more than a tragic last resort, let alone a
positive good. The reason for such judgments, as well as the instinctive emotional
reaction of most people to seeing pictures of aborted fetuses, is that the human being
in utero, even if not accorded full personhood, nevertheless is in some important sense
valuable, important, and seen as a good by society. Obviously, not every single person
in society shares this general concern, but the same may also be said about concern for
newborns.

The alleged differences between abortion and infanticide supplied by Engelhardt
are invoked to answer the question: Why not also grant the fetus this social conception of
personhood, if the newborn has this status? However, his reasons to oppose infanticide
also apply to abortion. After all, if an infant deserves some modicum of respect because
it is genetically human, why shouldn’t a human fetus conceived by human parents and
within a human mother, belonging to the species homo sapiens just as much as any
newborn, also merit respect? Although a newborn is able to engage in a minimum
of social interaction, these interactions do not differ in any significant respect from
the social interaction of a fetus at a late stage of development. What is the crucial
difference in social interaction between an 8 month-old human fetus and a newborn?
Both can react to a stimulus provided by light or touch; both can invoke warm feelings
in adults (albeit the fetus can normally only be seen through ultrasound technology);
both can cry, suck thumbs, and open eyes. Although Engelhardt notes that a human
fetus can survive regardless of social recognition and that the infant cannot survive
regardless of social recognition, one wonders why social recognition should play such
a significant role. After all, one sign of a corrupt society (e.g., Nazi Germany) is that
such societies do not grant social recognition to all. In any case, our society does
grant some social recognition to unborn human beings in a number of ways through
the law (e.g., California provides free prenatal care, public signs in bars warn of the
effects of alcohol on the unborn) and through acknowledging miscarriage, especially
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late term miscarriage, as a grave loss. The murder of Laci Peterson and her unborn son
Connor resulted in a charge of double murder. It is especially strange that the relative
independence of the human fetus (who doesn’t need societal recognition to survive) is
now used as an argument against granting unborn human beings a right to life while
most arguments for abortion, e.g. from viability, claim that the dependence of the fetus
undermines the human being in utero’s right to life.

For those who want to defend abortion but condemn infanticide, Engelhardt’s argu-
ments provide little support because his reasons for opposing infanticide apply equally
well to abortion. Although it is claimed that forbidding infanticide preserves trust in
families, one could also argue that some children would be ‘freaked out’ to learn of
a brother or sister aborted by their mother. Although Engelhardt points out that for-
bidding infanticide nurtures important virtues of care and solicitude towards the weak,
one could argue that preserving unborn human life also nurtures these virtues towards
those who are even weaker. If banning infanticide contributes to assure the healthy de-
velopment of children, why wouldn’t the same be true of banning abortion? Engelhardt
writes that there is

considerable value in protecting anything that looks and acts in a reasonably
human fashion [and that] the social sense of person is a way of treating certain
instances of human life in order to secure the life of persons strictly (Engelhardt
2000, 82).

Again it is unclear why the very same points might not also be made in respect to
abortion. As abortion advocate Judith Jarvis Thomson points out:

I am inclined to think also that we shall probably have to agree that the fetus has
already become a human person well before birth. Indeed it comes as a surprise
when one first learns how early in its life it begins to acquire human characteristics.
By the tenth week, for example, it already has a face, arms and legs, fingers and
toes; it has internal organs and brain activity is detectable (Thomson 1996, 70).

Engelhardt’s final plea for not putting unwanted infants to death is that with luck
they will become persons in the full sense and that if we harm them now we will also
injure the persons they will become later, but these rationales apply also to unborn
human beings. If not killed in utero, the vast majority of human fetuses will become
adult human beings and, similar to infants, injuries sustained to these human beings
at the beginning of life will sometimes remain injuries on through adulthood. Fetal
alcohol syndrome and “crack” babies have taught us this tragic lesson in all too vivid
detail. In sum, Engelhardt’s rationale for condemning infanticide provides reasons to
question the legitimacy of abortion.

On the other hand, those who, like Tooley, defend putting newborns to death will
find in Engelhardt’s justification of abortion an even greater justification for infanticide.
If abortion secures the convenience of women and families, the same thing could be said
of infanticide since for most women (and even more clearly for their families) a child is
much more inconvenient after birth with his or her multiple nighttime feedings, frequent
cries, dirty diapers, and soiled clothes. Before birth, none of these inconveniences
are in play. Abortion can indeed end the existence of human fetuses with serious
genetic diseases; but infanticide can eliminate not only newborns with genetic defects
(pathologies whose existence and severity is often more easily ascertained after birth)
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but also the significant number of infants who become injured and handicapped, often
seriously, in the process of birth itself by, for example, oxygen depravation.

Abortion secures a woman’s freedom to determine whether she will become a
mother, but so also would infanticide (as well as adoption). Following birth, with
greater knowledge about her offspring and a more realistic sense of how this newborn
impacts her life, a woman would be better able to make a truly informed choice about
whether she wanted to continue being a mother.

Abortion can help control population, but infanticide accomplishes the same goal
more effectively. Since a significant percentage (estimates range from 10% to more than
50%) of all newly conceived human beings spontaneously miscarry anyway, abortion in
such cases would be a redundancy. Secondly, given its intrusive nature and the maternal-
fetal connection, abortion carries the risk of harming a woman’s health in a variety of
ways. Unlike abortion, infanticide poses absolutely no risks for a woman’s health.

Finally, if population reduction is the goal, infanticide achieves this goal more
effectively than abortion. Biologically considered, there is an asymmetry between the
reproductive potentiality of women and men. A man can father hundreds or even
thousands of children, but a woman can give birth fewer than two dozen times in her
life maximally. If there were thousands of men and only one woman, very few children
could be born. On the other hand, if there were thousands of women and only a single
man, thousands of children could be born. Therefore, reducing the number of females
is a more effective means of reducing population than simply reducing the number of
males and females equally. Since a child’s gender is more easily determined following
birth than prior to birth, especially in low income countries without widespread access
to ultrasound, infanticide targeting female babies would be a more effective way to
reduce population than abortion of equal numbers of males and females. So if neither
human fetuses nor newborns count as persons in a strict sense, and all the reasons
given by Engelhardt for not counting human beings in utero as social persons apply
even more for newborns, we are left with a question. Why should human infants count
as persons, even in a social sense?

The one true difference that Engelhardt (as well as Warren) appeal to that actually
does distinguish infanticide from abortion is that with infanticide the human being is
no longer in the women’s body and with abortion the young human being is still within
the woman’s body:

so long as the fetus is unborn, its preservation, contrary to the wishes of the
pregnant woman, violates her rights to freedom, happiness, and self-determination
(Engelhardt 2000, 267).

However, the moment of birth

does mark the end of its mothers right to determine its fate. Indeed, if abortion
could be performed without killing the fetus, she would never possess the right to
have the fetus destroyed, for the same reasons she has no right to have an infant
destroyed (Engelhardt 2000, 267).

This conclusion, as well as Warren’s opposition to infanticide, is hard to reconcile
with the idea that a human being, even shortly before or after birth, is no more person-
like than the average fish. After all, we can kill fish as we please, without any particular
reference to the fish’s location. If the third trimester human fetus or newborn is less a
person than the average fish, then surely there is no reason to disallow infanticide in
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light of the demands infants make. If a fish were to wake you up several times a night,
demanding food or a change of water, and on the horizon you knew you had to pay
thousands of dollars each year, for year after year, to keep said fish alive, would anyone
blame you for killing it? So what if your neighbor, or hundreds of others, want your
fish? Who could seriously disagree with the proposal that your fish is your fish to raise
and to love, or to kill and to eat, as you see fit. In sum, Tooley as well as other advocates
of infanticide, would find much to criticize in the attempt to make birth the practical
beginning of personhood for human beings if a human being, even after birth, is no
more a person than a fish.

But in a later article responding to the criticism that she must, to be consistent,
either abandon a permissive position on abortion or embrace infanticide (Card 2000),
Warren adds another reason to distinguish the two practices:

If both newborns and late-term foetuses are sentient, but neither are persons, then
how can infanticide be more difficult to justify than late abortion? One reason
is that, although there may be no dramatic differences between the sentience
of a foetus a day before birth and the neonate a day later, there are probably
differences between the sentience and other mental capacities of newborns, and
those of incipiently sentient foetuses. The sentience of newborns (who are not
drugged or neurologically impaired), is both more firmly established by behavioral
and neurophysiological evidence, and in all probability, more highly developed
(Warren 2000, 355).

The argument seems to be that although at the end of pregnancy there is no signifi-
cant difference between a human being in utero and a newly born human being, earlier
in pregnancy, at the stage where sentience is just emerging, the differences between a
newborn and human fetus are significant. So, there is an important difference between
abortion and infanticide.

Although there clearly is a difference between fetal sentience early in pregnancy
and the sentience of a newborn human being, this difference does not help to mark
a difference between abortion and infanticide. As Warren tacitly admits, there is no
significant difference in sentience between a human fetus a day before birth and the
same human being 24 hours later following birth. In order to show a difference between
abortion and infanticide, the defender of abortion must show that there is an important
difference between abortion and infanticide in this case, and not merely recast the ob-
jection into one more easily handled, i.e. one involving the difference between abortion
of an incipiently sentient human fetus (perhaps as early as 8 weeks) and infanticide.
There are clearly differences in development between these cases, but pointing this out
does not answer the question about what is the difference between abortion at 30 weeks
and infanticide of an infant born 30 weeks after conception.

In addition, although the behavioral and neuropsychological evidence does suggest
that age and physical development of a human being are linked with sentience and
other mental development, this link undermines any necessary difference in sentience
between a human being pre-birth and post-birth. Consider for example, an infant born
prematurely at 30 weeks gestation and a human fetus at 40 weeks gestation just prior
to full term birth. All the evidence would suggest that the human fetus in this situation
is more developed in terms of sentience and mental ability than the newborn. If the
reasons adduced by Warren were true, abortion would be more difficult to justify than
infanticide in such cases. Given that more than 10% of births in the United States are
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premature, such situations where a given human infant is less developed than a given
human fetus are quite common. Yet it can also happen that in the same hospital: on one
floor medical personnel work frantically to save the life of a premature newborn, while
on another floor an abortionist aborts a more fully developed human being in utero.
Since sentience and mental development do not mark any necessary difference between
pre-birth and post-birth human beings, the only difference remaining is location.

Warren’s defence of abortion and rejection of infanticide rests on making birth the
practical, though not the theoretical, way of distinguishing mere humans from persons.
In other words, although theoretically newborn babies are not persons any more than
are human beings in utero (or fish or guppies), nevertheless practically speaking a
human being is granted the rights of a person at birth and so can no longer be killed.
Birth is the moment when a human being begins to have rights, including the right to
life, that must be respected. (Of course, for Warren and Engelhardt, a newborn baby
is not really a person but nevertheless should be treated as if he or she were a person
because of prudential considerations.) Unlike the having of a “concept of self,” birth
is an empirically verifiable event. Unlike the “ability to reason” criterion, the birth
criterion would not keep severely mentally handicapped persons and the senile elderly
from having a right to life. Unlike self awareness, birth is a definitive event that one
can easily recognize. And at birth potential conflicts between the rights of the mother
and the human fetus end (Green 2002).

Tooley however rejects this way of distinguishing mere human beings from persons
because location has no necessary relationship to personhood.

The fact that an organism is not physiologically dependent upon another organism,
or is capable of such physiological independence, is surely irrelevant to whether
the organism has a right to life (Tooley 1999, 27).

Put slightly differently, one is or is not a person regardless of location within or
not within another person’s body. In the movie Honey I Shrunk the Kids the father who
shrank his children also nearly eats his own children along with his Cheerios. If the
father had swallowed his children, would they, by their very location within his body,
have ceased to be persons? Why should the personhood of a human being be diminished
or even extinguished because he or she is within another person’s body, even partially?
Imagine the consequences of such a view for dentists, surgeons, and men engaged in
sexual intercourse! It seems strange that being just inside or outside the cervix makes
a difference to whether one counts as a person.

Marking personhood by existence outside the mother (be it through birth, c-section,
or artificial womb) also commits one to a conception of personhood plagued by what
might be called the “episodic problem.” Tooley notes that we do not cease to be a
person when we are sleeping or in surgery even though he recognizes that we do
not in such times have any concepts. Why? Because it would be absurd to have this
most important of properties—the right to life that comes with personhood—come
and go and then come back again episodically. However, if one attempts to make birth
the moment when personhood arrives because at birth the young human being exists
outside the mother, one runs into this episodic problem. A newly conceived human
being would be a person if conceived outside the womb (ironically with a much smaller
chance of reaching adulthood than a human being conceived normally, who wouldn’t
on this view count as a person) but when put into the womb this human embryo would
temporarily lose personhood only to regain it again later after leaving the womb. During
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fetal surgery, the human fetus is sometimes brought outside the uterus. Determining
personhood by existence outside the womb commits one to the ludicrous view that in
such cases the human fetus is a non-person who becomes a person while outside and
no longer dependent on his or her mother’s body, and then becomes a non-person again
when returned to the uterus only to become a person once again at birth. Repeated
surgeries would multiply the confused personhood of the fetal patient.

Richard Doerflinger also notes that birth is not so definitive and easily recognized
as it may seem.

[T]he birthing process can take hours, even days, and debates as to when we
should see a child as ‘born’ are familiar from moral and legal debates on partial
birth abortion. The second property he cites [that birth is a point at which the
claims of mother and child no longer conflict] belongs as much to embryos con-
ceived in vitro as it does to newborns—in both cases respecting this life infringes
on no countervailing claims regarding a woman’s bodily privacy (Doerflinger
2002, 31).

Before making birth the all important cut off point for personhood, an important
question needs to be adequately answered: Is there really any important difference in
the personhood of a human being one minute before birth and one minute after? Why
should a tiny human embryo conceived in a petri dish have personhood simply because
it not in the uterus, while a fully viable human fetus just before birth does not?

As Doerflinger suggests, birth itself is a process of exiting the mother, and one
must wonder at what point in this process personhood appears. Is leaving the uterus
the important moment or leaving the vaginal canal? Must the offspring be entirely
outside the womb or would the exiting of the head alone grant personhood? What if
the entire baby was born but the doctor held a single foot within the mother? What if
the entire body of the baby is outside the mother via breach birth but the head alone
remains inside? Today, these questions are anything but merely theoretical because of
the ongoing political, legal, and moral disputes about partial birth abortion. But even
some of those who approve of partial birth abortion have noted that location makes no
relevant difference for personhood. Lawrence H. Tribe, in reference to a proposed law
banning partial birth abortion in some circumstances, writes:

The proposed statute therefore seeks to make the legality of the physician’s con-
duct in facilitating the woman’s exercise of her reproductive freedom turn not on
the viability of the fetus or on its capacity to perceive or on the health of the
woman but, strangely, on the physical location of the fetus between the uterus
and the vagina at the moment its development within the woman is deliberately
halted—as though the fetus that is being aborted were suddenly to acquire the
capacity to experience sensations of pain, or were to acquire other traits of person-
hood, simply by virtue of having been moved from one point to another within the
woman’s body prior to completion of the abortion procedure, rather than by virtue
of its own state of neurological or other development. Evidently unable to identify
in any other manner the procedure they wish to outlaw, the statute’s authors have
thus fastened upon anatomical details that bear no relationship whatsoever even
to the concern with fetal dignity or sensation that supposedly animates both the
statute’s title and its structure (Tribe 1996, 4).

Conventional pro-choice belief, as expressed by Tribe, holds that infanticide is
unacceptable but abortion on demand is permissible even late in pregnancy until the
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human fetus is fully outside the mother. But if Tribe is right that the physical location
of the offspring is irrelevant, then fully exiting the mother is not the decisive time of
transition from non-personhood to personhood. Though conceived as a way of justifying
partial birth abortion, Tribe’s argument applies equally well to infanticide.

Does Personhood Begin with Conscious Desires?

Seeking to avoid such problems, Daniel Boonin argues that an individual cannot acquire
the right to life without at least some present desires. Why? Modifying arguments first
given by Donald Marquis in his article “Why Abortion is Immoral,” Boonin holds
that killing you or me is wrong because it thwarts our desires, especially the (present,
dispositional, and ideal) desire to have a future-like-ours.

For on the account of the wrongness of killing that results from this modification
of the original future-like-ours argument, the existence of other individuals makes
a legitimate moral demand on us in virtue of their having at least some actual
desires about how their lives go (Boonin 2003, 125).

His present, dispositional, and ideal requirements for the desires reflect Tooley’s
difficulties in connecting desire and rights. The desire must be present and not future,
since if future desires count the desire-rights analysis would also include an embryo or
fetus who will, unless killed, have desires in the future. Precisely this was what Marquis
pointed to in arguing against abortion. So for Boonin, it is not future desires that make
a difference to rights but present desires. This desire can be dispositional or habitual,
that is it need not be occurrent or at the moment present in consciousness, so that those
who are sleeping or in comas do not lose the right to life. The desire can be ideal rather
than actual, that is, it can concern what we ideally would want rather than what we in
fact do want at the moment. Otherwise a suicidal, lovelorn teenager or someone whose
desire not to live was created in part by false information would not have a right to life.
However until we have desires of some kind, desires whose realization requires that we
not be killed, we do not have the right to life. When then does the fetus obtain these
desires?

A human fetus has no such desires prior to the point at which it has conscious
experiences, and it has no conscious experiences prior to the point at which it has
organized electrical activity in its cerebral cortex. It therefore has no such desires
prior to the point at which it has organized electrical activity in its cerebral cortex
(Boonin 2003, 126).

When exactly this takes place is itself subject to some dispute, but the range is fairly
well known and for Boonin its significance should not be understated. When does a
human being acquire organized electrical activity in its cerebral cortex and thereby the
right to life? Boonin argues that conscious desires begin when there is

a certain kind of electrical activity in its cerebral cortex, and that this occurs at
some point from 25 to 32 weeks after fertilization (Boonin 2003, 127).

Although there is some ‘gray area’ in determining the exact moment when this
takes place, at some point between 25 and 32 weeks of gestation a human fetus begins
to have conscious desires, including implicitly the desire to have a future-like-ours.
Implicit desires are the necessary conditions for the fulfillment of explicit desires. The
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human being in the womb doesn’t explicitly desire to live but since no desires can be
satisfied without existing, even the simple desires of a human fetus such as the desire
to hear his or her mother’s voice implicitly includes the desire to live. A being with an
explicit or implicit desire to live and have a future like ours thereby attains a right to
life. Until that point, the human fetus is not a person but merely a human being, and so
before this point abortion does not kill a person but after this point abortion does.

Personhood Does not Begin with Conscious Desires

According to Boonin, in a reworking of Tooley’s account, an individual cannot acquire
the right to life without at least some actual desires. For killing itself is wrong because it
thwarts our (present, dispositional, ideal) desires, especially our desire to have a future,
and the biological basis for having this desire begins between 25 and 32 weeks at which
point the brain can become conscious. However, one can imagine beings who are
indisputably persons but would be excluded by Boonin’s understanding of personhood.
Consider aliens, angelic, or divine persons who, given their vast differences from our
fragile human physiology, have nothing that corresponds to what we experience as
desire. Nor is it difficult to imagine alien, angelic, or divine persons whose experiences
of time are so different from our own that they do not experience past, present, and
future as we do and so have no present dispositional desires for the future.

Even among human persons, there are those such as Buddhists who believe that
the extinguishing of all desire is possible. If a human being achieved this goal, then
this human being would have achieved Nirvana from a Buddhist perspective but from
Boonin’s perspective this human would no longer have a right to life, since such a
human being would not have a desire for the future.

One might argue that Buddhists desire to be free of desire. If they have a second-
order desire about what they desire, then although they are perhaps free of first-order
desires, those achieving Buddhist perfection do not entirely lack desires, since they
retain second-order desires. However, this objection fails for Buddhist perfection for-
sakes even the desire for Nirvana as the last fetter. In other words, according to the
theory, even second-order desires are overcome. So, if Boonin and Buddists are right,
then human beings who achieve the highest degree of perfection simultaneously lose
their human dignity and right to life.

But let’s suppose for the sake of argument that to be person a being must have
desires. Even granting this, an important difficulty can be raised about the conscious
desires argument. If one believes in “certain inalienable rights, that among these are
life, liberty and the pursuit of happiness” as it is put in the Declaration of Independence
(1776), then the answer must be no. Inalienable rights are rights that a person cannot
waive or give up whatever their desires. Alienable rights, on the other hand, are rights
that depend on the desires of the person and so one can waive such rights. For instance,
the right you have to your watch is an alienable right, and so you can give up your
claim to this watch and give it to another as a gift without violating anyone’s rights.
On the other hand, one’s desires, whatever they may be, have no bearing on inalienable
rights. A common example of an inalienable right is the right to liberty. Even if a person
desires to be a slave, and another person desires to be a slave master, if the right to
liberty is inalienable, then slavery violates the right to liberty. Inalienable rights can
only be made void by legitimate public authority in the case of just punishment. So, if
liberty is an inalienable right, then only just punishment for criminal wrongdoing could
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void that right. The right to life is another prototypical example of an inalienable right.
If the right to life is inalienable, as most theorists of human rights have held, then
Boonin’s account of why killing is wrong is false because one’s right to life does not
depend in any way on one’s (present, dispositional, ideal) desires.

Even if killing is wrong because it takes away our present dispositional desire for a
future, and even if this is the best account of why killing is wrong, the conscious desires
account of personhood requires that this be the only reason why killing is wrong. But this
is unreasonable. An act is often wrong for a number of reasons at once. For example,
a nasty caricature of a black women might be cruel, racist, and sexist. There are a
myriad of possible reasons to believe killing is wrong. For instance, killing takes away
your present good, the good of life. Killing undermines your bodily well-being. Killing
takes away your freedom. If killing is wrong for one of these reasons, or if killing is
wrong for any other reason unconnected with my or your (present, dispositional, ideal)
desires (e.g., divine command, societal cohesion, rule-utilitarianism, Rawls’s maximin
principle, contractarianism), then the suggested criterion for distinguishing persons
from non-persons fails. The conscious desires account of personhood requires not just
that killing is wrong because it takes away your or my (present, dispositional, and ideal)
desires for a future. The conscious desires account of personhood requires that killing is
wrong only for this reason. In other words, for the conscious desires argument to work
it is also necessary that all other actual and possible accounts of the impermissibility
of killing unrelated to desire are mistaken. Of course, this has not been demonstrated
by advocates of the desire account, nor does demonstrating it seem at all likely. Indeed,
one would have to refute Kant, Aristotle, Mill, and virtually every other philosopher
who has given an account of the impermissibility of killing in order for this version of
personhood to work.

However, let’s assume for the sake of argument that killing is wrong because and only
because it thwarts a human being’s present desires for a future. It is important to note
that the desires of human beings for various ends, including life, varies considerably,
and so it would seem that the wrongness of acting against someone’s desires would vary
considerably too. After all, if what is wrong with some act is that it contradicts someone’s
desires, then it would seem to follow that the more someone desires something, the more
wrong it would be to contradict the person’s desire. If you steal my favorite heirloom
given to me by my grandfather on his death bed, you have wronged me more than if
you steal my can of Mountain Dew. As Boonin himself notes:

It is in general prima facie wrong to act in ways that frustrate the desires of others,
and in general more seriously prima facie wrong to act in ways that frustrate their
stronger desires (Boonin 2003, 67).

This makes sense with property rights because property clearly has different values
for the person whose rights are violated. It is more wrong to steal $10,000 than $10,
and more wrong to steal from a poor widow than from Bill Gates.

But when one considers the value of human persons, it is a truism to affirm their
fundamental equality. We generally do not hold some murders to be “better” murders
than others are. They are all bad, and bad for the same reason(s); and the concept of
equal rights leads us to hold they are equally wrong. One might object that killing a
parent who cares for his or her 3 young children is worse than killing a person without
dependent children. But the truth of this does not undermine the equality of persons
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which leads one to hold that all murder is equally bad considered in itself, even if
circumstances may make some murders worse in terms of consequences for others.
Thus, the murder of a parent is wrong both because it is murder, which is wrong for
whatever reason(s), and in addition because it deprives the young children of someone
upon whom they depend. This additional aspect of wrongness could be in play in non-
murderous situations, such as kidnapping or permanently and seriously injuring the
parent. The murder of the person who does not have dependent children is equally
wrong considered as murder. If human persons have equal rights, then murdering
human persons is equally bad whether the person is rich or poor, black or white, man or
woman.

Such equality is not found in people’s desires. Just as there is wide diversity in human
desires generally, it is undoubtedly true that people do not have equal desires to live.
As Victor Frankl noted in his book Man’s Search for Meaning, in Nazi concentration
camps, some people ended their own lives after just a few days while others were
determined to live in spite of all obstacles. Even in less extreme circumstances, it is
obvious that people value their lives differently. Some people absolutely minimize all
risks to bodily safety; other people take great risks with their lives; still other people
take their own lives. It would follow from the account of wrongfulness given by Boonin
that killing those who didn’t want to live wasn’t wrong at all, killing those who wanted
to live a little bit was worse, and killing those who really wanted to live was the worst of
all. But this would mean that the victims in the camp, indeed persons in general, do not
enjoy fundamentally equal rights to life—which of course is problematic if one wants
to affirm the fundamental equality of all persons. If Boonin’s argument were correct, it
would show not only that the human fetus does not have the same right to life as you or
I, but also that you and I don’t have the same right to life. Indeed, since no two human
persons have exactly the same desire to live, so no two human persons have equal rights
to life. Since life is necessary to exercise any other right, if Boonin’s account is correct,
equal rights are an illusion.

However, let’s assume that all these critiques of the conscious desires argument for
personhood are mistaken. Let’s assume that all persons must have desires for a future
and that killing is wrong only because it thwarts our present desire to have a future and
that the argument about equal rights doesn’t succeed or isn’t important. Nevertheless,
the conscious desires argument for personhood still fails because it proves too much.
Each year in the United States alone, nearly half a million babies, more than 10 percent
of births, are born prematurely. According to the 2002 National Vital Statistics report,
more than 28,895 babies were born in the United States before 28 weeks and more
than 48,624 babies were born between 28 and 31 weeks during the year 2000 alone. If
human beings do not have the desires which grant them a right to life until 32 weeks
following conception, then more than 77,000 babies born during a single year in the
United State alone would not be persons.

Could we draw the line earlier still at say 20 weeks? Citing the work of others
(Morowitz and Terfil 1992), Boonin states that:

Adopting this very conservative estimate [of personhood beginning at 20 weeks]
seems advisable given our lack of more definitive knowledge (Boonin 2003, 128).

The idea seems to be that when definitive knowledge is lacking, one should err on
the side of granting rights. But it is not at all clear why definitive knowledge is not
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present, if it is also true that:

there is no evidence to suggest that this [conscious desire] occurs prior to approx-
imately the 25th week of gestation, and ample evidence to suggest that it does
begin to occur sometime between the 25th and 32nd week (Boonin 2003, 115).

If there is no evidence that the line should be at 20 weeks and ample evidence
that the line should not be at 20 weeks (but rather between the 25th and 32nd week),
then it seems reasonable to say we have definitive knowledge that the line is not at
20 weeks. If our standards for “definitive knowledge” are higher still, approaching
absolute certainty, then it is hard to see why we should not grant the right to life to the
human being in utero from conception onward, if protection of human life is the default
position when lacking definitive knowledge. After all, it would be hard to claim near
absolute certainty about virtually anything, let alone something as controversial as the
beginnings of human personhood.

Even if the line were drawn at 20 weeks, many newborns would still not count
as persons according to this theory. As noted earlier, newborns have survived earlier
than 20 weeks, and there is no reason to think that they will not survive earlier and
earlier as technology progresses. So depending on how it is construed, the conscious
desire theory of personhood excludes either thousands of newborns each year from
personhood or a lesser number, but it certainly excludes some newborns. For Boonin,
this would appear to be a problem since he criticizes other theories for being:

unable to account for the presumed wrongness of killing infants (Boonin 2003,
125).

Infanticide is undoubtedly a problem for anyone affirming that every newborn
human baby should be protected by law and welcomed in life. (Nor should the advo-
cate of euthanizing newborn babies doomed to ill health take consolation in Boonin’s
account. Although, unfortunately, many of these prematurely born children face serious
health problems, others become perfectly healthy and at their first birthdays weigh as
much as their full term peers. At birth, present technology is unable to determine pre-
cisely who among these premature infants will have lasting problems and who among
the premature infants will later in life be perfectly healthy.)

Does Personhood Begin with Viability?

Occurring before the onset of fetal conscious experience, viability is an influential
way to distinguish mere humans from persons. As used by the U.S. Supreme Court in
Roe v. Wade, viability refers to the point when the human being in utero is “potentially
able to live outside the mother’s womb, albeit with artificial aid.” This U.S. Supreme
Court decision held that viability is an important distinguishing mark between human
fetuses that deserve some protection under the law and those that do not. In Roe v.
Wade, the court held:

For the stage subsequent to viability the State, in promoting its interest in the
potentiality of life, may, if it chooses, regulate, and even proscribe, abortion except
where it is necessary, inappropriate medical judgment, for the preservation of the
life or health of the mother (Roe v. Wade, 410 U.S. 113 [1973]).
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Thus, according to Roe, the ability to survive outside the womb marks the junction
where the state could begin to outlaw abortion in some limited circumstance so long as
abortion otherwise remained permissible to preserve the life and health of the mother.
Even though restriction of abortion following viability was allowed in principle, one
should not ignore the important qualification that was made to this ruling about maternal
health. Unlike most Western countries, legalized abortion in the United States was
extended through all nine months of pregnancy by the U.S. Supreme Court decision
Doe v. Bolton, a companion decision issued on the same day as Roe. Doe defined the
“health” of the mother in a broad manner that would include mental health, family
situation, and other factors understood comprehensively. In other words, the desire not
to have a baby could count as a “health” reason under this decision. The legality of
abortion through all nine months of pregnancy was reasserted in 2000 by the Stenberg
v. Carhart decision which affirmed the legality of abortion even in the latest stage of
pregnancy when the feet and torso of the human fetus have been born and only the head
remains inside the mother.

In any case, the U.S. Supreme Court in the Roe decision singled out viability as
an important feature in connection with the personhood of the human fetus. Why is
viability so important? The Court reasoned as follows:

With respect to the State’s important and legitimate interest in potential life, the
“compelling” point is at viability. This is so because the fetus then presumably
has the capability of meaningful life outside the mother’s womb. State regulation
protective of fetal life after viability thus has both logical and biological justifi-
cations. If the State is interested in protecting fetal life after viability, it may go
so far as to proscribe abortion during that period, except when it is necessary to
preserve the life or health of the mother (Roe v. Wade, 410 U.S. 113 [1973]).

Since viability marks the moment at which the fetus has the capability of living
outside the womb, it also marks the beginning of an independent existence in terms
of human rights. Although the Supreme Court doesn’t grant personhood in its fullest
sense until birth itself (since abortion is not forbidden until it is no longer possible,
after birth), viability nevertheless is said to be a “compelling” moment in the process
of development. One could easily modify this view slightly and say this moment is
not only a compelling moment when certain kinds of restriction on abortion could be
justified in some circumstances but also the defining moment when a human being
becomes a person. If this analysis is accepted, then abortion after viability would be
killing an innocent human person but abortion before viability would not be.

Personhood Does not Begin with Viability

The second possible marker of moral importance is viability, and its most famous
proponent is the U.S. Supreme Court. The court’s reasoning in Roe vs. Wade for holding
that viability is a compelling point is stated only once and very briefly.

With respect to the State’s important and legitimate interest in potential life, the
“compelling” point is at viability. This is so because the fetus then presumably
has the capability of meaningful life outside the mother’s womb (Roe v. Wade,
410 U.S. 113 [1973]).
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But this justification, aside from the word “meaningful,” is simply a restatement
of the definition of viability. Viability is achieved when the fetus has the capacity
to live outside the mother’s womb, and this is important, we are told, because it is
when the fetus has the capacity to survive outside the mother’s womb. This circular
reasoning is neither a compelling justification nor a meaningful argument. Other U.S.
Supreme Court decisions such as Planned Parenthood of Central Missouri vs. Danforth
(1976), Planned Parenthood vs. Casey (1992) and Stenberg vs. Carhart (2000) have
not provided any other rationale for the importance of viability, relying entirely on the
authority of Roe. After a very thorough survey of the literature (his bibliography has
more than 1300 entries), David Boonin in his book A Defense of Abortion concludes
that viability should not be accepted as the criterion for personhood:

I do not believe there are any good reasons to accept it (Boonin 2003, 132).

Michael Tooley, whose defense of infanticide was discussed earlier, holds, in fact,
that there are reasons to reject viability as a way to distinguish mere humans from
persons.

The fact that an organism is not physiologically dependent upon another organism,
or is capable of such physiological independence is surely irrelevant to whether the
organism has a right to life. In defense of this contention, consider a speculative
case where a fetus is able to learn a language while in the womb (Tooley 1999,
27).

If the human fetus could learn a language, and the use of language is a sufficient
condition of personhood, then the human being in utero who speaks would be a person.
Just imagine if at an ultrasound appointment, we not only saw the movement of the
human being in utero but also heard a voice, asking mom perhaps to eat more zucchini
and avoid the salsa, or strenuously objecting to being named “Brandi.” Physiological
dependency has no relationship to personhood.

Tooley also points out that conjoined or “Siamese” twins sometimes depend on one
another for life and yet both are considered persons. Consider the case of the conjoined
twins known by the pseudonyms “Jodie” and “Mary.” Born in Manchester, England on
August 8, 2000, Mary and Jodie’s appearance was so unusual and their disabilities so
severe that several doctors had to excuse themselves from giving care to the twins. Jodie
and Mary were joined at the lower abdomen and shared a spine. Though both twins had
nearly a full complement of organs, Jodie’s heart and lungs maintained both of their
lives since Mary’s were not sufficiently developed to pump oxygenated blood. Doctors
predicted that Jodie’s circulatory system would give out in a matter of weeks under the
strain of supporting both girls. Judges, doctors, and ethicists considered a decision to
rival Solomon’s: Should one twin be sacrificed in order to save the other or should both
be allowed to perish? Although a British Court ordered them separated, there was no
clear consensus about how to answer this question. No one however claimed that Mary
was not really a person since her life was entirely dependent on her sister’s. In fact, a
British court mentioned the issue of whether Mary’s dependence on Jodie robbed her
of personhood only to dismiss the contention in the most caustic terms.

Other philosophers, such as John Noonan, have rejected viability as a standard for
differentiating persons from mere humans because studies have shown that African
fetuses become viable before Latino fetuses and Latino fetuses before Caucasian fe-
tuses (Noonan 1996). Female fetuses become viable before male fetuses, and fetuses
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in wealthy countries with access to advanced health care become viable before fetuses
in poor countries without such access. However, differences of race, sex, and affluence
should have absolutely no bearing on personhood.

Viability also leads to paradoxical results—that the very same being in utero
may go back and forth numerous times, perhaps every day, between being a person
with a right to life and a mere human fetus who can be killed at will. Peter Singer
writes:

Suppose that a woman who is twenty-five weeks pregnant is living in Melbourne,
a city with excellent intensive care units for premature babies, but she then travels
to a remote part of the desert west of Alice Springs, three days from the nearest
airstrip. Are we to believe that the fetus inside her was a living human being when
she was in Melbourne, but not when she was in the desert? What happened to it,
then? Did it die? Did it cease to be human? Merely asking these questions shows
how untenable it is to make the start of a new human life dependent upon viability
(Singer 1994, 102).

A human fetus of a stewardess twenty-five weeks pregnant would be a person on
the ground and then cease being a person with each flight. The fact that the technology
is available at a hospital somewhere on the ground to maintain the life of the fetus does
not change the fact that the flying fetus is not, in fact, viable.

Indeed, with the advance of technology, viability may one day be possible through-
out pregnancy. As U.S. Supreme Court Justice Sandra Day O’Connor pointed out, Roe
is on a collision course with itself. In 1973, viability was considered to be at 28 weeks.
As of 2003, a baby has reportedly survived at 18 weeks (Oderberg 2000, 5), and many
survive at 20. If science continues to progress at this rate, then within the lifetimes
of college students today every human fetus will be viable outside the womb from
early in pregnancy. Of course, medical advances are not locked on to a time line, so
breakthroughs might speed this process up considerably. It is nonsensical to believe that
technology determines who is and is not a person, since technology bears no necessary
relationship to personhood. Technology may indeed determine who lives or dies. In
the future, perhaps the injuries that now bring about irreversible brain death could be
treated so that the person does not die from what now are lethal injuries. But such
breakthroughs in sustaining human life do not differ in kind from penicillin that saved
those who previously would have been doomed to death. So, as Tooley and Singer
suggest, viability is a very poor way to distinguish persons from mere humans. Mary
Anne Warren concurs:

If viability is defined as the foetus’s ability to survive immediate birth, with
whatever medical and technological assistance is available, then I do not think
that, in itself, it makes a significant difference to the foetus’s moral status (Warren
2000, 385).

Does Personhood Begin with Quickening/Fetal Movement

Quickening comes next. The first movements of the human being in the womb felt by
the mother have in law and in moral reflection been held to be a moment when the
human fetus acquires the stature of full or at least partial personhood. In no uncertain
terms, the Roe decision notes the importance of quickening in the history of abortion
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law and common moral judgment:

It is undisputed that, in common law, abortion performed before “quickening”—
the first recognizable movement of the fetus in utero, appearing usually from
the 16th to the 18th week of pregnancy—was not an indictable offense. The
absence of a common-law crime for pre-quickening abortion appears to have
developed from a confluence of earlier philosophical, theological, and civil and
canon law concepts of when life begins. These disciplines variously approached
the question in terms of the point at which the embryo or fetus became “formed”
or recognizably human, or in terms of when a “person” came into being, that is,
infused with a “soul” or “animated.” A loose consensus evolved in early English
law that these events occurred at some point between conception and live birth.
This was “mediate animation.” Although Christian theology and the canon law
came to fix the point of animation at 40 days for a male and 80 days for a female,
a view that persisted until the 19th century, there was otherwise little agreement
about the precise time of formation or animation. There was agreement, however,
that prior to this point, the fetus was to be regarded as part of the mother, and its
destruction, therefore, was not homicide. Due to continued uncertainty about the
precise time when animation occurred, to the lack of any empirical basis for the
40-80-day view, and perhaps to Aquinas’ definition of movement as one of the two
first principles of life, Bracton focused upon quickening as the critical point. The
significance of quickening was echoed by later common-law scholars and found
its way into the received common law in this country (Roe v. Wade, 410 U.S. 113
[1913]).

This richly detailed and dense paragraph suggests two arguments in favor of the
idea that quickening is essential in determining the personhood of the fetus. Why is
quickening the critical point?

One argument that could be drawn from the quotation above taken from the Roe
decision holds that quickening is important because quickening indicates the existence
of a living being within the mother. If movement is one of the essential principles of
life, then the movement of something on its own indicates that the being in question
is alive. Hence, only when the human fetus can generate its own movement does it
begin to have life and moral importance. At quickening, the mother first recognizes
the movement of fetal life within her and so at this point the human fetus becomes a
person. Therefore, abortion before quickening would be permissible, but abortion after
quickening might be impermissible.

The second argument derived from what is said in Roe suggests that prior to
quickening the human fetus is held to be simply a part of the mother. After quick-
ening the human being in utero is independent of the mother as is shown by its own
independently generated movements. If the human embryo or human fetus is simply a
part of the women’s body, then it might be likened to an appendix, or tonsils, or perhaps
a tumor. One can hardly object to the removal of such things, nor to other alterations
of one’s own body. Not everyone wants eyebrow piercing, but uptight parents aside, no
one makes a moral case against such bodily manipulations. If the fetus is simply a part
of the mother’s body, then abortion belongs among other voluntary alterations of the
human body such as breast augmentation, breast reduction, capping teeth, nose jobs,
tummy tucks, stapling the stomach, laser eye surgery, and removal of polyps. Perhaps
there might be circumstantial grounds to oppose these procedures. Consider a parent
who failed to feed his or her children in order to save money for Botox injections to
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reduce wrinkles. Nothing is wrong in itself about getting such injections, but it would
not be right to use money in that way if doing so would lead to the parent’s children
starving. However, considered in themselves, controlling, manipulating, or altering
one’s own body does not seem in general to be matters of great moral concern though
even these may be matters for concern in some situations. So if it turns out that the
human embryo/fetus is simply a part of the woman’s body, say similar to her appendix,
then a moral objection to abortion in itself fails. Quickening has been seen as the mo-
ment in which this human fetus indicates its independence from the mother, through
its independent movement, so quickening is the moment when the human fetus gains
personhood.

These same two arguments could be altered slightly in favor of holding that self-
initiated fetal movement, even if not felt by the mother, marks the beginning of person-
hood for the unborn human being. Ultrasound indicates that fetal movement can take
place around 7 weeks following conception. So if fetal movement is essential for indi-
cating the existence of a living being which has an existence in some sense independent
from the mother, this transition can be shown to take place even before any movement
is experienced by the mother. So if movement is essential for personhood, then be-
fore fetal movement, the human being in utero is not a person, but after self-initiated
movement it gains personhood.

Personhood Does not Begin with Quickening/Fetal Movement

Like viability and birth, Tooley rejects this criterion. Can we say personhood and
movement necessarily go together? No, Tooley writes:

This won’t do, because one certainly wants to ascribe a right to life to adult humans
who are completely paralyzed (Tooley 1999, 28).

After all, paralyzed adults may not move but still have right to life, while animals,
insects, and even machines may move but presumably do not have a right to life.
Moreover, if simple movement qualified a being as having a right not to be killed then
the human fetus would have a right to life months before birth.

Two arguments were given in favor of quickening as a significant marker in the
transition from mere humanity to personhood. It was said that prior to quickening the
human fetus is simply a part of the mother, and quickening is important because inde-
pendently generated movements show clearly that the human being in utero is separate
from the mother. Although mothers do not sense this movement until quickening often
between 16 and 20 weeks, ultrasound technology reveals fetal movement as early as
seven or eight weeks. So if the independent movement of the fetus is the essential thing,
and this movement begins at seven or eight weeks, then this is the time when one can
clearly differentiate the mother from the fetus, not quickening.

The same point can be made about the second argument for the importance of
quickening, which holds that since movement is one of the essential principles of life,
then the movement of something on its own indicates that the being in question is a living
being not identical with its mother. Hence, only when the human fetus can generate its
own movement does it begin to have moral importance. But since this movement takes
place well before it is sensed by the mother, quickening is not important but rather the
beginning of fetal movement at seven or eight weeks.
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Both the arguments in favor of quickening, or in modified form in favor of fetal
movement as the sign of personhood, presuppose that personhood arises from not being
a part of the mother. If the fetus can move, then it has its own life and it is not simply
part of the mother. And if the fetus is not simply part of the mother, then the human
being in utero is his or her own person.

But the view that the human fetus is simply part of the mother, even before fetal
movement at seven or eight weeks, faces some serious objections. It often happens that
the human fetus has a different blood type than the mother, has a different eye color
than the mother, or has a different sex than the mother. Barring cloning, the human
fetus always has a different genetic code than the mother, and even with cloning the
fetus would not be exactly identical to the mother for even monozygotic twins have
different finger prints. The mother and a clone would also differ in age and physical
development. These facts indicate that the human fetus is not just another part of
the mother. As Christopher Hitchens notes, the claim that the human fetus is like an
appendix

Is obvious nonsense from the biological and embryological points of view
(Hitchens 2003, 86).

This same truth is seen by the absurdities that arise if one supposes that the fetus is
simply part of the mother. If the fetus is simply part of the mother, then one has to hold
bizarre views such as that pregnant women have four feet, four hands, and two heads,
and in case of twins, that pregnant women have three heads. It would follow that when
pregnant with a male offspring, a women has a penis.

Even apart from these bizarre counterfactuals, to be within something or someone
does not make one a part of something or someone. In vitro fertilization (IVF) indicates
this quite clearly. A “test tube” baby is not part of the petri dish, even though at the
beginning of life such human beings reside within a petri dish. IVF makes clear that the
human fetus is not simply part of the mother in another way. In July of 2002, the BBC
reported the birth of twin black babies to a white couple. After creation outside the womb
in a petri dish, a lab mix-up led to a women giving birth to children not biologically
related to her. In this case, a woman with no African lineage whatsoever gave birth
to a babies with a black biological father and black biological mother. Of course, the
twins did not suddenly become Caucasian simply because they were growing within
a white mother nor was the mother suddenly black because of the twins. Likewise if
a black woman nourished twins in utero conceived by via IVF from the gametes of
white parents, the children born would be white. Quite clearly, human beings in utero
are separate human beings from their mothers.

Finally, it can also happen that the human fetus dies and the mother lives indepen-
dently for many years or that the mother dies but the human being who was in utero at
the time of his or her mother’s death lives on independently for many years. Consider
for example the case of Trisha Marshall and her son Darious (Singer 1994, 9–11). On
April 19, 1993, Trisha attacked a man with a meat cleaver, and he responded by shoot-
ing her in the head and on April 21 she was declared brain dead. She was also 17 weeks
pregnant. At the insistence of her boyfriend as well as her parents, a respirator helped
her maintain some bodily functions including maintaining Darious developing inside
her. On August 3, 1993, three and a half months after his mother was declared brain
dead, Darious was born via caesarean birth, a healthy and, according to a doctor at the
hospital, ‘cute’ baby boy. Of course, one might say that this case is very good evidence
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that higher brain ‘death’ is not really death but only severe head trauma to a person
who continues to live. But one could easily change the details of this case and come
to a similar insight. If a late term pregnant woman is beheaded (no doubt about death
there), the fetus could be removed from the corpse and live. The death of the mother
is not the death of the fetus; the death of the fetus is not the death of the mother. This
fact shows that mother and offspring are two different human beings with independent
lives. Since the human fetus is not simply a part of the mother, the arguments based on
this belief such as those in favor of the moral significance of quickening or unfelt fetal
movement are not sound.

Does Personhood Begin with Sentience?

According to some philosophers, it is with sentience, the capacity to suffer pain or
enjoy pleasure, that a being begins to have interests; and if one links interests and
rights, sentience would mark the beginning of the right to life. On this view, as soon as
a human being in utero develops the capacity to feel pleasure or suffer pain, the human
fetus would begin to have interests that should count equally with every other sentient
being’s interests. Indeed, if interests give rise to rights, then at this point the human
fetus could acquire rights, including the right to life. In the words of Richard Werner:

In the case of a being that is not yet sentient but will become sentient, certainly
we can help or harm this being by an action we perform today that will affect the
future experiences of the being. However, it would seem that our moral obligations
are not to the nonsentient being that now exists. So a being would not have rights
until it became sentient (Werner 1979, 64).

In other words, the right of the human fetus, including the right to life, would arise
at the same time as a capacity for pain and pleasure developed (Sumner 1983).

So when does the human fetus attain the capacity to experience pleasure and pain?
About this, there is some debate.

Estimates of when foetuses begin to be sentient range from eight weeks gestational
age to several months after birth (Warren 2000, 353).

Ronald Green believes that sentience arise perhaps 30–35 weeks after conception,
just a few weeks before full term birth. However, he concedes that after the formation of
the forebrain, midbrain, and hindbrain, sentience cannot be ruled out (Green 2001, 42).

Human sentience requires a brain, and at five weeks following conception, the fetus
develops a deeply creased and convoluted cerebral cortex. As noted in an article from
Psychology Today at nine weeks, the brain of the human fetus enables it:

to bend its body, hiccup, and react to loud sounds. At week ten, it moves its arms,
“breathes” amniotic fluid in and out, opens its jaw, and stretches. Before the first
trimester is over, it yawns, sucks, and swallows, as well as feels and smells. By
the end of the second trimester, it can hear; toward the end of pregnancy, it can
see (Hopson 1998, emphasis added).

Given that the fetus does have a functioning brain, and reacts to stimuli of all sorts
within the first trimester of pregnancy, there is reason to believe that sentience, the
capacity to feel, begins fairly early, in the first trimester of pregnancy by the seventh
week (Oderberg 2000, 6–8).
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Although there are debates about when the human fetus becomes sentient, the
importance of sentience is underscored by any view that links sentience with interests
and interests with rights. On this view, once sentience begins, whether this be at ten
weeks or thirty six weeks, then the mere human being of the fetus becomes a human
person with a right to life.

Personhood Does not Begin with Sentience

Some ways of understanding the sentience criterion of personhood are fully compatible
with granting a right to life to the human fetus. Peter Singer writes:

The most obvious reason for valuing the life of a being capable of experiencing
pleasure and pain is the pleasure it can experience. If we value our own pleasure—
like the pleasure of eating, of sex, of running at full speed, and of swimming on a
hot day—then the universal aspect of ethical judgment requires us to extend our
positive evaluation of our own experience of these pleasures to similar experiences
of all who can experience them. But death is the end of all pleasurable experiences.
Thus the fact that a being will experience pleasure in the future is reason for saying
that it would be wrong to kill them (Singer 2000, 139).

But the typical human fetus, unless terminated, is quite obviously a being that will
in the future experience pleasure, so if Singer’s analysis is correct, then he has provided
grounds for opposing abortion and infanticide.

One could shore up this difficulty with the sentience argument by saying that it
is not future sentience that matter but current sentience. A being who actually and
presently experiences or can experience pleasure and pain has moral standing but a
being who does not currently experience pleasure or pain does not. But this adjustment
thereby also excludes those who are in surgery under anesthetic or in a temporary coma.
Repeated surgeries or repeated comas raise, one again, the episodic problem.

Let’s assume these difficulties with the argument from sentience to moral worth
can be overcome. Although sentience is often seen as a morally significant moment in
the development of the unborn human being, it is also a quality shared by numerous
beings who are clearly not persons such as mosquitoes and cockroaches. But surely we
don’t do wrong by swatting a mosquito or a cockroach. Unless we are willing to grant
these insects a right to life, then sentience does not give rise to the right to life.

However in response a defender of abortion (and infanticide) might note that not all
sentient beings are equally sentient. According to this version of the sentience argument,
early abortion is morally unproblematic because the human fetus is not yet sentient
(though if sentience begins as early as 7–9 weeks, only very early abortion would be
permissible). But this makes room for the intuition that the later in pregnancy abortion
takes place the more problematic it is, since human sentience grows as pregnancy
progresses. Differences in sentience can also then help explain why killing a human
being is worse than killing an insect. Both beings may be sentient but they are not
equally sentient.

[D]iffering degrees of sentience and mental sophistication make it reasonable to
accord stronger moral status to some sentient beings than to others: e.g., to protect
vertebrate animals more carefully than insects, which appear to be only minimally
sentient, and lacking in most of the more sophisticated mental capacities (Warren
2000, 354).
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Since the more sentient a being is, the more moral worth the being has, sentience
can account both for moral differences between insects, animals, and human beings as
well as the difference between early and late abortion or infanticide.

But differences in human sentience are not confined to the time of gestation. The
Kung-Fu master can put his arms around a burning cauldron, endure the searing of
flesh, and carry the weighty object. The proverbial princess cannot stand the pea under
her multiple mattresses. Many men cannot bear the least discomfort, and many women
endure childbirth without anesthetic. Certain injuries and diseases greatly hinder the
human capacity for pain, as do drugs of various kinds, as do differences in degree of
concentration and experience. Since adult human beings differ rather radically in their
capacity for pain or pleasure, this should lead to the conclusion that they differ rather
radically in terms of personhood. If degrees of sentience gives rise to degrees of rights,
then not only are all human beings not equal, not all human persons are equal. Indeed,
no two human persons have identical capacities for pain or pleasure. Our experiences
of pains and pleasures are conditioned by our prior experiences, beliefs, and habits.
Since no two human persons have the same experiences, beliefs, and habits, no two
human persons have equal capacities for pleasure and pain, and therefore no two human
persons have equal rights. This version of the sentience argument undermines equal
rights for all persons.

Indeed, possessing sentience does not seem necessary at all for having interests or
rights. Imagine an alien or angel who was completely impervious to any physical pain.
Although the angelic or alien constitution frees them from suffering, such beings could
very well be more rationally perceptive than our best scientists (and perhaps equal
even to our best philosophers!) and their communication skills might enable them to
resolve hundreds of world disputes. They could posses freedom and self-mastery that
surpass the most virtuous human beings and display artistic talents to rival Raphael
or Michelangelo. On the sentience account of interests and rights, these beings who
surpass the achievements of humans in so many respects would have no interests or
rights whatsoever. One retort would be that these beings, even if impervious to physical
suffering, might experience emotional pain and on this basis they have interests and
rights. Here a consideration of the Stoics might be in order. Their highest ideal was to
make themselves immune from the tide of human emotion. Perhaps some succeeded in
their goal or perhaps certain drugs or brain injuries could render someone emotionally
invulnerable. If this took place, would their interests or personhood really be in question?
Actual sentience is a poor marker of personhood because it could exclude beings that
are obviously persons (you in surgery), it includes beings that are obviously not persons
(such as cockroaches and mosquitoes) and could not secure equality of rights for any
two rationally functioning adult human beings.

Does Human Appearance Grant the Fetus Personhood?

The appearance of the human fetus could be seen as closely linked to human personhood
as well. Early human fetuses (and embryos) don’t have mouths, noses, eyes, or arms.
They bear not the slightest resemblance to you or me. As Roger Wertheimer points out:

It is an amorphous speck of apparently coagulated protoplasm. It has no eyes or
ears, no head at all. It can’t walk or talk; you can’t dress it or wash it. Why, it
doesn’t even qualify as a Barbie doll (Wertheimer 1971, 74).
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The spontaneous recognition that human beings can have for one another has been
fundamental in determining their behavior. In the words of Wertheimer:

One other dating deserves mention, since, though rarely stated, it is often used
especially by moderates: the period during which the fetus takes on a recognizably
human form, the period when it begins to look human. The appeal of this is
conveyed by Wittgenstein’s remark: “The human body is the best picture of the
human soul.” (Wertheimer 1971, 80).

The appeal might also be conveyed by the ethical work of Emmanuel Levinas in
Totality and Infinity (1961) who points to the primacy of the face-to-face encounter with
other humans in coming to moral awareness. Before the human fetus has a recognizable
human form, it should be treated with the dignity corresponding to its appearance:
merely as a protoplasmic blob at the beginning, perhaps as an animal of some type
later in pregnancy, and finally as a human person when, and only when, it looks like a
human person. When a fetus’ appearance is suitably human would again be a matter
of some dispute. Perhaps this occurs in the first trimester or perhaps only near the end
of pregnancy. But whatever one’s answer to this question, on this view the human fetus
becomes a human person if and only if it has human appearance.

Human Appearance Is Irrelevant to Personhood

It certainly cannot be denied that no embryo or very early fetus will ever star in a
Gerber commercial. In terms of looks and the ability to stir unreflective human emotion,
a zygote, embryo, or early fetus utterly fails. However such feelings however are far from
morally decisive. As Roger Wertheimer notes, slaveholders simply could not believe
that African Americans:

were full–fledged human beings, the sort of creatures that it is wrong to kill or
enslave was a claim he found incredible. He would be inclined to, and actually
did, simply point to Negroes and say: ‘Look at them! Can’t you see the differ-
ence between them and us?’ And the fact is that at one time that argument had
an undeniable power as undeniable as the perceptual differences it appealed to.
Check your own perceptions. Ask yourself whether you really, in a purely phe-
nomenological sense, see a member of another race in the same way you see a
member of your own. . . . The parallels with the abortion controversy are palpable
(Wertheimer 1971, 84).

Looks can be deceiving, and obviously bear no decisive or necessary relationship
to personhood. An early human embryo or fetus does not look much different than a
chicken embryo or fetus. Later in pregnancy, the human fetus clearly looks human and
perhaps at this point personhood should be recognized. As David Boonin notes in his
book A Defense of Abortion:

A specialist might be able to discern the differences between relatively undevel-
oped fetuses that would elude the rest of us. If there is going to be an argument for
the fetus’s appearance being morally relevant, however, it seems likely that it will
have to turn on claims about differences that would be apparent to ordinary peo-
ple. And here there seems to be a general consensus that the fetus is recognizably
human after six weeks, and certainly after eight. (Boonin 2003, 95).
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Like Boonin, Tooley rejects the development of human form as a ground for per-
sonhood.

For it is obvious that if we encountered other ‘rational animals,’ such as Martians,
the fact that their physiological makeup was very different from our own would
not be grounds for denying them a right to life. Similarly, it is clear that the
development of human form is not in itself a morally relevant event. Nor do there
seem to be any grounds for holding that there is some other change, associated
with this event, that is morally relevant. The appeal of [recognizably human form]
is, I think purely emotional (Tooley 1999, 28).

A victim of fire whose charred appearance renders him revolting or even not rec-
ognizably human, nevertheless still has as much a right to life as any supermodel. The
woman whose face is destroyed by cancer or the man with leprosy has as much a right
not to be killed as the prom queen or People magazine’s ‘sexiest man alive.’ The look
of human form is not important in determining who is a person and who is not.

Does Brain Development Grant Personhood?

According to Baruch Brody, one cannot be a member of homo sapiens without a
brain, and so if a functioning brain is not present then no human being is present, and
therefore no human person (Brody 1975). So until the development of a brain, about
six weeks after conception within the first trimester, the fetus would lack rights but after
this point the being in utero would be a human being and also a person. Early methods
of abortion such as RU-486 would be permissible on this view, but methods of later
abortion, including all surgical abortions after 8 weeks, would be impermissible. Why
is the brain the essential characteristic of a human person? Well just as, on some views,
brain death defines the end of a human person, so too would brain life, an existing
functioning brain, mark the beginning of a human person. Without a functioning brain,
a being is either not yet a human person (an early fetus) or no longer a human person
(a lifeless corpse).

Brain Development Does not Grant Personhood

Should the emergence of the brain indicate the beginning of a human person just as
brain death signals the end of the human person? Although the easiest way to critique
this argument is to reject brain death as an adequate criterion of the death of a human
person, most countries and arguably most bio-ethicists have accepted death by brain
criteria or “brain death” as the death of a human person. Of course, a majority can be
dead wrong, but it is important to indicate that even if brain death is accepted as the
end of a human person, it does not follow that before formation of the brain the fetus
is not a human person.

Even if brain death is a legitimate way to determine death, it may not be a good way
to determine when life or personhood begins. Stephen Schwarz points out that brain
death is used as a criterion to determine death precisely because after brain death a
human being no longer will function as a person in the future. This lack of potentiality
leads to the determination of death. On the other hand, if there is potentiality for
normal human activity, the case looks much different. If the brain is only temporarily
not functioning properly, and the human being will be able to flourish in the future, then
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brain death has not taken place. But this is precisely the case with the typical human
fetus or embryo whose lack of function is not permanent but only temporary due to a
lack of maturity. So fetal status is akin to being in a temporary coma, rather than being
brain dead.

One might also ask: why is the brain of such tremendous importance for person-
hood? Earthworms, wasps, and ants have brains, but they hardly count as persons. The
alien problem arises once again. If they arrived on the scene, doing their marvelous
works, but functioned without a brain, would it really make sense to deny that they have
personhood? These aliens would obviously be persons, even though lacking a brain.
So having a brain is not essential to being a person.

In addition, if one holds that having a brain at all marks the beginning of personhood,
then as Peter Singer notes we would have to hold that:

human life must be protected from fifty-four days after conception [well within
the first trimester], when the first brain-stem activity has been observed. If, on
the other hand, we are prepared to go beyond the point at which the brain begins
to function, why go only as far as ten weeks? But then, why don’t we date the
beginning of life from the first signs of EEG activity, during the fourteenth week,
or do we wait for this activity to become continuous, which does not happen until
the thirty-second week? (Singer 1994, 104).

Indeed, brain development hardly stops at birth, but continues well into childhood.
Understood in its broadest sense, brain development, or learning, can continue one’s
entire life. As Singer writes, marking the beginning of human life in terms of brain
development is a

convenient fiction that turns an evidently living being into one that legally is not
alive. Instead of accepting such fictions, we should recognize that the fact that a
being is human, and alive, does not in itself tell us whether it is wrong to take that
being’s life (Singer 1994 105).

Thus, from a biological standpoint, the brain has no essential connection with
the beginning of a human being; from a moral standpoint, the brain has no essential
connection with personhood.

Does Implantation Grant Personhood?

The importance of implantation is coupled both to the issue of abortion and to therapeu-
tic cloning, so a word about cloning is in order. A distinction is sometimes drawn
between therapeutic cloning and reproductive cloning. Therapeutic cloning creates a
new human embryo, with the same genome as the ‘parent’ who is cloned, but destroys
this human embryo in research before it is implanted in a woman’s uterus. Reproductive
cloning creates a human embryo for the sake of implanting the embryo in a maternal
womb to be born. So if human personhood begins at implantation, and not before, than
therapeutic cloning would be permissible even though it destroys a human embryo.
U.S. Senator Orrin Hatch expresses this view in its most popular form when he says
that a human life worthy of respect begins “in a woman’s womb, not a petri dish.”

But slogans are not arguments. So why then is implantation important? Bernard
Nathanson in his book Aborting America defends this conclusion in the following way.
Before earlier detection of pregnancy was possible, common law outlawed abortion
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when pregnancy was known to exist and this point, as we have seen, came at quickening.
With the progress of science, we can now determine the existence of a pregnancy
well before quickening. However, the earliest way to detect pregnancy now available
will only detect pregnancy following implantation, at which time a woman’s body
releases a hormone (HCG) which allows a pregnancy to be detected. As Nathanson
notes:

Biochemically, this is when alpha [the zygote] announces its presence as part of
the human community by means of its hormonal messages, which we now have
the technology to receive. We also know biochemically that it is an independent
organism distinct from the mother (Nathanson 1979, 216).

This was known earlier only through quickening but could not be determined
through pregnancy tests, which can detect a pregnancy only following implantation.
The “implantation” criterion would seem to allow for abortion only in the earliest stage
of pregnancy; yet it would also seem thereby to legitimize de facto abortions by means
of the birth control pill, which can work by inhibiting implantation of a human zygote,
as well as the use of some “emergency” contraceptives which also prevent implantation.

So, according to the various views presented thus far, the human being in utero
achieves personhood either with conscious experiences, viability, quickening, self-
initiated movement, sentience, human appearance, the development of the brain, or
implantation. Before the compelling characteristic is present, whatever that charac-
teristic may be, abortion is fully licit. After the compelling characteristic is present,
abortion would be morally problematic, if not always wrong for after that point a human
person is present in utero.

Implantation is Irrelevant to Personhood

Choice of implantation as a marker of personhood is ironic because usually it is argued
that being connected to the mother makes the human being in utero a non-person, but
in this case not being connected to the mother makes the embryo a non-person. In
any case, implantation has no essential connection to personhood. If artificial wombs
become a reality, it would be possible for a human being to develop from conception to
infancy without being connected to a mother. Would it follow that such children never
attain personhood? We can also imagine alien or angelic persons never implanted in
womb.

However, a closer examination of Nathanson’s argument is in order. The importance
of “recognition” could be understood in two very different ways. It could mean either
mean that this particular human embryo actually is recognized or that this particular
human embryo could, in principle, be recognized by someone outside the womb even
if not actually recognized by anyone. At least from Nathanson’s account of recognition,
the first alternative certainly won’t do, since it has happened that women go into labor
still not knowing they are pregnant, or even give birth in utter amazement that a child
has emerged from them. Nathanson doesn’t want to hold that all these women who get
pregnancy tests and know they are pregnant are carrying human persons but women
who don’t know they are pregnant are not carrying human persons. A difference in the
knowledge of these women or their physicians makes no difference whatsoever to what
zygote is or whether the human fetus is a person. So the first possibility is excluded. The
second possibility, that personhood arises whenever any given zygote can be detected,
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pushes personhood before implantation since at least some zygotes can be recognized
before implantation. As Nathanson himself notes,

If implantation is biologically the decisive point for alpha’s existence, what do we
do about the ‘test-tube’ conceptions? The zygote in these cases is seen in its culture
dish and could be said to announce its existence even before it is implanted. It seem
to me that when it is in the dish the zygote is already implanted, philosophically
and biochemically, and has established, the nexus with the human community,
before it is “re”-implanted into the mother’s womb (Nathanson 1979, 216–217).

So on Nathanson’s own grounds, not implantation but conception should be the
beginning of personhood since if some alphas can be recognized as existing before
implantation, than it doesn’t matter that not all alphas receive this recognition. For
the record, Nathanson changed his mind about the importance of implantation as a
significant marker for personhood. He now holds that conception is the signal moment
for human personhood.

The Developmental View

A pro-choice response to the critiques given thus far of various possible candidates
for marking the transition to personhood might take the form of the gradualist view
also sometimes known as the pluralistic view or the developmental view. Although
each of the proposed criteria might fail as sufficient conditions for personhood taken
individually, taken together they lead to the conclusion that the right to life gradually
increases in strength as the pregnancy continues. Indeed, rather than pitting viability
against quickening, the ability to move spontaneously against sentience, and recogniz-
able human form against formation of the brain and so forth, in the gradualist view all
these positions could be combined. As Ronald Green puts it:

Generally, the greater number of criteria a class of beings meets, the closer it is to
being fully protectable. . . . One is developmental potential, a being’s likelihood
to go on to birth and adulthood. Another criterion is the semblance of human
bodily form. Having a body is important. We respect the body and treat it with
reverence when someone has died. Also important is some degree of developed
cognitive ability, although a range exists here, from rudimentary sentience to full
self-consciousness and developed rationality. Independent existence is another
consideration. The fact that an entity can live on its own and therefore does not
physically have to impinge on the life of another person can be an important
reason for affording it greater moral weight (Green 2001, 62).

Each of these marks has been criticized as weak in part because each either includes
too many beings as persons (e.g., cockroaches are sentient, mosquitoes have brains) or
excludes too many beings as persons (prematurely born infants don’t have conscious
experiences, paralyzed adults cannot move). However, even if any given argument in
favor of personhood arising in the womb might be over- or under-inclusive and so not a
sufficient condition for personhood taken individually, the gradualist view builds upon
each argument in turn combining the various arguments.

One might compare the gradualist argument to the construction of a rope. Just as a
single thread is easily broken, so too, the human embryo of only a few cells has almost
no moral worth and can be destroyed without ethical qualm. When more threads are
bound with the original one, a string begins to exist that is more difficult to break
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than any thread taken individually but nevertheless may be fairly easily broken. So
too abortion early in pregnancy is more serious than mere embryo destruction but
is still easily justified. When still more threads are added a string becomes a rope
which is difficult to split, so too an abortion late in pregnancy would only be justified
in rather extreme circumstances. Each of the stages of development from conception
through birth are like threads added which gradually make the claims of the human
fetus stronger and stronger until shortly before birth the human being in utero has a right
to life equal to that of any other person. Although each individual thread of argument
may be weak considered in itself, either by being under-inclusive (for example, by
not including infants or handicapped adult humans) or over-inclusive (for example,
by including worms or cockroaches), when taken together these threads point to the
increasing moral importance of the human fetus over time.

Indeed, the rights of the human fetus should grow along with age and development,
just as do other rights of humans after birth. We have many examples of the gradual
attainment of rights. Indeed, in the United States at fifteen and a half, people gain the
right to drive a car with learner’s permit and its restrictions. At sixteen a human being
is said to be sufficiently mature to have the right to drive a car alone. At eighteen, the
right to vote is gained and for men the possibility of being drafted for military service.
At twenty-one, at least in most states, a person attains the right legally to drink alcohol.
At twenty-five, a U.S. citizen may serve in the U.S. House of Representatives, at thirty
in the U.S. Senate, and at thirty-five as President of the United States. So too with the
human being between conception and birth, we have a gradual attainment of rights
which become greater as age and physical development increase. A human being just
following conception has little or no rights but a human being just before birth has
greater rights. The right to life then is a right, like voting, that one attains sometime
between conception and birth. The gradualist approach holds that the newly conceived
embryo has no moral value (or extremely little) but this value increases throughout
the course of pregnancy and fetal development. The way of accounting for the value
of the fetus is pluralistic in that it takes into account a plurality of considerations
rather than assuming that one simple characteristic grants the human fetus personhood.
Thus, the gradualist view steers between the extremes of claiming personhood begins
at conception and claiming personhood begins at birth by finding a virtuous mean—
personhood gradually arises between conception and birth. This view also explains why
early abortions are less problematic than late term abortions, partial birth abortions, or
infanticide. The later in gestation, the greater the moral value possessed by the human
fetus.

A Critique of the Developmental View

How in turn might this gradualist, pluralistic, or developmental view be criticized?
Although the gradualist view is a mean between the extremes of holding personhood
begins at conception and personhood begins at birth as Aristotle pointed out, not every-
thing admits of a virtuous mean (Nicomachean Ethics book II, ch.6). The mathematical
mean between killing 100 innocent people and killing no innocent people would be
killing 50 innocent people—but this mean is not virtuous but vicious.

One can easily accept, however, that it is just and right that some rights are grad-
ually attained with age and maturity without holding that all rights are attained with
age and maturity. Although ultimately affirming the permissibility of abortion, Roger
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Wertheimer is skeptical about comparing the right to life to other rights attained later
in human development.

It needs to be stressed here that we are talking about life and death on a colossal
scale. It has been estimated that thirty million abortions are performed yearly,
[over] one million in the United States alone. So the situation contrasts sharply
with that in which a society selects a date like the eighteenth or twenty-first
birthday on which to confer certain legal rights, for the social costs of using
a less arbitrary measure of maturity can reasonably be held to outweigh any
injustices involved in the present system. Even the choice of a birthday for military
conscription, a morally ambiguous practice anyway, is not comparable for obvious
reasons (Wertheimer 1971, 83).

The radical difference between the right to life and other rights such as the right to
vote does not rest merely on the fact that without life one cannot exercise any other right
whatsoever. Voting, driving, and serving as an elected official are examples of rights
that have corresponding responsibilities. Five year olds cannot have a right to drive or
to vote or to serve in office because they cannot discharge the responsibilities that come
along with these rights. On the contrary, the right to life does not implicitly contain any
corresponding responsibilities—and so may be enjoyed by those who cannot discharge
any duties—like children before the age of reason or mentally handicapped adults. So
although it makes sense that some rights are gradually attained with maturity since
these rights have corresponding responsibilities, it does not follow that all rights are of
this kind.

Even if we could distinguish various kinds of rights, perhaps the rope analogy makes
sense. As illustrated by this analogy, should we link human development in the womb
with an increasingly significant moral status for the human fetus? One problem with
this view is that human development hardly ends with birth. Just as a human embryo is
less developed than a fetus, so a one year old, six year old, fourteen year old, and twenty
year old would all be “ropes” of increasing thickness. The gradualist position should
lead us to hold that killing a twenty year old requires a greater justification than killing
a fourteen year old and that killing a fourteen year old requires a greater justification
than killing a six year old, and so on. But of course this is nonsense. All persons have
equal rights to life and all murders are equally wrong. Human development and moral
status are not linked in the simple manner proposed by the gradualist position.

A second weakness of the rope-analogy for the gradualist view is the comparison
of the various arguments in favor of personhood to threads which though weak taken
individually make an increasingly strong case. For unlike a thread, an argument that is
invalid or unsound does not have any “strength” which could then be added to other
arguments the sum of which would amount to a stronger case for one’s view. If for
instance Tooley is correct that viability, spontaneous movement, and human form do
not distinguish mere human beings from persons, then putting viability, spontaneous
movement, and human form together would not make the gradualist case any stronger.
Let’s say I revive a thankfully forgotten but formerly widespread prejudice and argue
that human beings of Irish decent are not fully persons. My reasoning? The Irish are
not fully persons because (1) they have red hair, (2) they are Roman Catholic, and (3)
they are economically disadvantaged. You point out to me scores of blond, Protestant,
and rich Irishmen and note further that these three characteristics have absolutely no
relationship to personhood. My case for the Irish lacking personhood is not strengthened
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in the least by calling your attention to the fact that I have three (or three hundred) such
arguments that when taken together constitute an increasingly stronger case for my
view. An invalid or unsound argument is a zero, and even an infinite number of zeros
never adds up to more than zero. A thread has some strength; a bad argument has
none.

Having examined the most important arguments pro and con that personhood arises
sometime after conception, let us turn now to the next logical possibility. If personhood
does not arise after birth, nor at birth, nor between birth and conception, then the
next possibility would be that personhood arises at conception. Does the completion of
fertilization bring about a new human person? The next chapter focuses on this difficult
question.



CHAPTER 3

ALL HUMAN BEINGS ARE PERSONS

In order to answer any question, it helps to get clarity about what exactly is being
asked. Indeed, this chapter addresses not one but two questions: Is every human being
a person? And, do human beings begin to exist at conception? The first is a moral
question that inquires about who is a member of the moral community; the second is
a biological question that seeks to know when human life begins.

In asking whether every human being is a person, we should make clear that this
is not simply a question about abortion but comes into play in moral questions too
numerous to list exhaustively, questions about race relations, national rivalries, religious
conflicts, slavery, criminals, conjoined twins, deformed human beings, handicapped
human beings, and ethnic cleansing, to mention a few.

1. ARE ALL HUMAN BEINGS PERSONS?

At the same time, however, one should not confuse this question with another closely
related one: ‘What beings should be treated as persons?’ Although often linked with
discussions of the rights of non-human beings, answering the question: ‘Is every human
being a person?’ does not imply anything about the moral status of those that are not
human. One could hold that every human being is a person and also hold that some (or
all) animals should also be treated as persons or that divine, angelic, or alien beings do
(or might) exist and are also persons. One could even believe that all forms of life in
the universe (including plants and insects) are equally sacred and should be treated as
persons.

In other words, to answer the question ‘Is every human being a person?’ affirmatively
does not imply that the human species alone deserves respect. One can without any
contradiction hold that all human beings are persons and also, for example, believe that
dolphins or chimpanzees are also persons. Nor does a positive answer to this question
imply that the human species is the best species. An affirmation that all human beings
are persons is in no way a form of what some philosophers such as Peter Singer call
speciesism, the belief that one’s own species is superior to other species. One could hold
that all human beings are persons but also believe that there are beings who are much
greater in worth and dignity than human beings—for example, alien or angelic beings.
Conversely, one could deny that every human being is a person and also deny that there
are non-human persons altogether. Perhaps only select human beings are persons—
say those who can communicate in a sophisticated way—and there are no non-human
persons whatsoever because no known member of another species can communicate to
the degree of sophistication required. So, one can answer the question ‘Is every human
being a person?’ without taking any stand whatsoever on animal rights, alien rights,
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or angelic rights. To link these questions unnecessarily is to make a difficult question
much more difficult.

The moral question ‘Is every human being a person?’ is an extremely important one
considered in itself and not just because it appears in so many ethical controversies. In-
deed, in answering this question, one presupposes or reinforces some conception about
what makes each human being valuable. Drawing upon the work of the philosopher
Robert Spitzer in his book Healing the Culture (2000), we can contrast the ontologi-
cal view of human value with the functional view of the value of human beings. The
ontological view derived from the Greek word ousia or “being,” would hold that each
human being has inherent, moral worth simply by virtue of what kind of being it is.
The functional view of humanity, on the other hand, denies this and holds that human
beings are to be accorded respect, if and only if, they function in a given way. There are
numerous and conflicting accounts of what this function is, but some of the proposed
candidates include: self-awareness, rationality, sentience, desirability, ethnicity , eco-
nomic productivity, gender, nationality, native language, beauty, age, health, religion,
race, ethnicity, fertility, birth, and national origin. It is important to note that on the
ontological view, it is the human beings, themselves, who are valuable, not merely what
they are doing or experiencing.

With respect to human beings, the ontological view is inclusive; the functional
view is exclusive. According to the inclusive view, all human beings regardless of
any consideration whatsoever have fundamental dignity and are therefore owed re-
spect. According to the exclusive view, not all human beings deserve respect and share
fundamental dignity, but rather only those human beings possessing particular char-
acteristics. The exclusive view does not specify how many characteristics generate
personhood. Some think a single characteristic grants personhood while others claim a
multiplicity. Indeed, there is little agreement on which characteristics comprehensively
constitute personhood. Those who advocate self-awareness, rationality, or sentience
may dispute with those who advocate desirability, economic productivity, or gender,
and they, in turn, will also disagree with those who believe nationality, native language,
or national origin confer personhood. All these would disagree with those who advocate
beauty, age, health, religion, race, fertility, or birth as that which confers personhood.
So the functional view is not exclusive in the sense that it demands one adhere to a
particular view of what confers personhood, rather it is exclusive in the sense that it
sets a requirement of functional attributes as the test of personhood.

The ontological and functional views of human beings are not merely two theoretical
models originating with Spitzer, but are also reflected in important distinctions made
by Immanuel Kant between dignity and price. In his Groundwork for the Metaphysics
of Morals, Kant distinguishes beings with dignity from things with a price. One way of
capturing this distinction is that the price of a thing is determined by supply and demand.
Consider the difference between a Rolex and a cheap plastic watch. Both tell time but
the huge difference in price arises because there is a greater demand for the Rolex
than for the plastic watch. This greater demand arises because the Rolex functions for
many as a sign of prestige, craftsmanship, and excellence. Function and demand have a
relationship to one another such that if function fails, the demand recedes accordingly.
All things being equal, a working car is worth more than a car that won’t run. On
the other hand, a being with dignity has worth simply by virtue of being the kind of
being it is. Thus, for Kant, there is a difference in kind between the value of a thing
with a price and a being with dignity and the difference is that the former’s worth is
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its functional value as dictated by supply and demand whereas the latter has intrinsic
value independent of external conditions like supply, demand or even functionality.

Kant, of course, held that all beings with rational natures have dignity, so every
single human being would also share in that dignity. Every human being, simply in virtue
of human nature, has the source of characteristic human behavior—rationality—from
within himself or herself. This led Kant to the conclusion that we should always treat
humanity, whether in ourselves or in others, as an end in itself and never merely simply
as a means. Treating any human being, indeed any being with a rational nature, simply
as a means to our ends is to act irrationally, for it is to treat a being with dignity as
merely a thing, to trade ontological for functional value, to put a price on the head of a
priceless being. Indeed, once the functional view is taken, then the dignity possessed by
any human being cannot be traced back to the quality of being constitutive to humans.

In effect, if functional evaluation is adopted, then every human being, even those
who are granted the status of “person”, has the value only of a thing. Indeed, the very
idea of a person stands or falls with the inclusive view. In criticism of various forms of
functional evaluation, J. Budziszewski writes:

The cure for such blindness is not to tinker with the list of functions by which
we define persons, but to stop confusing what persons are with what they can
typically do. Functional definitions are appropriate for things which have no
inherent nature, things whose identity is dependent on our own purposes and
interests. Suppose I am building an automobile and I need to keep two moving
parts from touching each other. I don’t need an object of a particular natural kind
for that; anything which fills the space can be a spacer. Its very identity as a spacer
is relative to how I want to use it, or to what function I value in it. By contrast,
if I am a person then I am by nature a rights–bearer, by nature a proper subject
of absolute regard—not because of what I can do, but because of what I am. Of
course this presupposes that I have a nature, a “what–I–am,” which is distinct
from the present condition or stage of development of what I am, distinct from
my abilities in that condition or stage of development, and distinct from how this
condition, stage of development, or set of abilities might happen to be valued by
other people. In short, a person is by nature someone whom it is wrong to view
merely as a means. If you regard me as a person only because I am able to exercise
certain capacities that interest you, then you are saying that I am not a person.
And so the functional definition of personhood does not even rise to the dignity
of being wrong. It is incoherent (Budziszewski 2002a, 30).

According to the functional definition of personhood, some beings are indeed valu-
able enough to us in accordance with their function that we call these beings persons
and treat them accordingly. However, they differ from things that we do not regard as
persons not in kind, but only in degree. For example, at least on some accounts of ra-
tionality, the adult functioning human is only in degree more rational than the squirrel.
So ultimately, even for those who are in the end deemed “persons,” their personhood
does not pertain to them per se but to how they are functioning at the moment, and they
don’t differ in kind from lesser things but only in degree. In effect, they are things too,
things we happen to value since they function well, and so they are not truly persons
in a radical sense different from other things. Of course, for those who are not judged
worthy of being selected as “persons” in this weak sense the outcome is much worse.

Following the atrocities which occurred during the Second World War, on
December 10, 1948 the General Assembly of the United Nations proclaimed and
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adopted an inclusive view of the value of human beings as expressed in the Universal
Declaration of Human Rights whose very first line reads:

recognition of the inherent dignity and of the equal and inalienable rights of all
members of the human family is the foundation of freedom, justice and peace in
the world

Article two of this historic document reads:

Everyone is entitled to all the rights and freedoms set forth in this Declaration,
without distinction of any kind, such as race, color, sex, language, religion, polit-
ical or other opinion, national or social origin, property, birth or other status.

Among the very first of such rights and freedoms listed by the United Nations in
article three are the right to life and “security of person” which would include bodily
integrity. Almost all human rights documents understand human rights in this inclusive
way; each human being is also a person (see, for example, the African [Banjul] Charter
on Human and Peoples’ Rights and the American Convention on Human Rights, 1992).

Without affirming the ontological view, it is difficult to see how one can affirm the
existence of any human rights whatsoever, since human rights by definition are enjoyed
simply by virtue of one’s membership in the human family, as a member of the species
homo sapiens. When one speaks of human rights, the idea seems to be that each and
every human being, simply by being human, deserves respect and possesses inherent
dignity. Contrasting with this conception are systems of morality present in various
countries at various times in which one’s dignity comes from one’s possessions, one’s
gender, one’s parentage, one’s religion, one’s national origin, or one’s birth. Against all
these forms of discrimination, the ideal of human rights proposes that one’s humanity
should guarantee a fundamental level of respect.

Society, and each person in society, must choose between these two conceptions
of the worth of human beings. Human beings either have intrinsic dignity, inherent
value, simply in virtue of being human or they do not. If they do not, then we must
turn to a functional evaluation of human beings where only those who function in a
certain way are accorded dignity. Now the criterion of functioning that qualifies one as
deserving of respect will vary from society to society, and perhaps even from person to
person. Some will choose economic well-being, others a certain level of intelligence,
others perhaps utility to the society. But personhood must always be arbitrary and
capriciously recognized if the criterion is simply chosen as if out of a hat, whether the
criterion is brainwaves, viability, intelligent speech, self-determination, or the ability
to reproduce. Note that those who favor the functional view are deeply divided among
them selves as to what constitutes personhood. The more conservative propose viability.
The more radical have proposed the ability to communicate on a wide variety of topics.
The question remains, “Why these criteria rather than others?” One cannot ground
justice and equality on arbitrary choices, especially choices made by the strong where
the weak have no say in the matter.

Note too that these functional tests are qualitative measurements by which human
beings can and do differ by degree. Human beings are more or less intelligent, more or
less sentient, more or less sensitive to pain, more or less physically developed, more or
less independent, more or less self-aware, more or less wanted by others. Obviously,
such views by design exclude some human beings from personhood. However, not only
does the functional view deny that all human being are created equal and endowed with
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certain inalienable rights, but the view implies that not all persons are fundamentally
equal. How could we possibly arrive at the conclusion that all persons are equal if
not all persons equally possess the attribute that leads to personhood? If what gives
a person dignity and value is quality X, and quality X comes in various degrees,
then there should be degrees of dignity and value among persons. The more I have
of X, the greater dignity I have as a person. Alan Gewirth calls this the Principle of
Proportionality:

When some quality Q justifies having certain rights R, and the possession of Q
varies in degree in the respect that it is relevant to Q’s justifying the having of R,
the degree to which R is had is proportional to or varies with the degree to which
Q is had (Gewirth 1978, 121).

Thus, not only does the functional view divide human beings against one another,
functional valuation even divides persons among themselves. For example, if sentience
gives rise to rights, and not all human persons are equally sentient, then not all human
persons enjoy equal rights. It is unclear how one could ever affirm that all persons are
equal before the law or morally equal according to the functional view other than by
an arbitrary fiat that can be just as arbitrarily rescinded.

In contrast, the ontological view does not suffer from this defect. One either is a
member of the species homo sapiens or one is not. Barring the possibility of hybrid
offspring resulting from alien sex encounters, mythical centaurs, or Frankenstein cre-
ations, no one is partially a human. The ontological view holds that if a being is a
member of the human family, then that being has human rights and enjoys a fundamen-
tal equality as a person with every other human being. Fundamental human equality
stands or falls with the ontological view. In terms of natural and acquired abilities,
humankind displays a wild diversity. As John Adams asked rhetorically:

Was there, or will there ever be a nation whose individuals were all equal, in natural
and acquired qualities, in virtues, talents, and riches (quoted in McCullough 2001,
377)?

Indeed, it is impossible to find two human beings, let alone an entire nation of hu-
man beings, who are equal in regard to strength, intelligence, beauty, virtue, and other
valuable characteristics. Even a single one of these characteristics, rational functioning,
is not shared equally by any two human beings, for emotional intelligence, prudential
reasoning, mathematical ability, aptitude for physics, philosophical acumen, and liter-
ary gifts all come in degrees. If human beings are in any way fundamentally equal, this
equality must rest on something they share equally.

If every human being is recognized as a person, based simply on shared humanity,
then the problems that plague other attempts at deriving personhood are overcome.
These difficulties include (1) the “episodic problem,” where the personhood of a being
comes and goes and then returns, (2) the problem of degree where the characteristic
selected to grant personhood comes in degrees in human persons which undermines the
basic equality and equal rights of human persons, and (3) the problem of various forms
of under-inclusiveness and over-inclusiveness. If we understand a person as a member
of a kind of being that is rational and free, and since each and every human being is
a member of a kind of being (namely human beings) that is rational and free, then
all these problems are avoided. One’s biological humanity is not episodic, so we don’t
face the problem of one and the same human being getting personhood and then losing
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it and then regaining it again and so on. Being biologically human is a characteristic
equally shared by all human beings, so if one’s humanity grants personhood, then all
human persons are fundamentally equal in a moral sense and should enjoy fundamental
equal rights before the law. Basing the personhood of humans on their shared humanity
is not over-inclusive, including beings like worms that are obviously not persons, nor
under-inclusive, excluding human beings who are in comas, physically or mentally
handicapped, sleeping, or under anesthesia. Nothing in this account commits it to one
or another position with respect to animal, alien, or angelic rights. If we define ‘person’
as a member of a kind of being that is rational, then the moral status of (real or possible)
animal, alien, angelic, or divine beings remains an open question. Some people claim
that mature, uninjured dolphins possess freedom and rationality, and if they are right,
then dolphins (including immature and injured dolphins) count as persons. But one’s
views on these matters can be separated from one’s views on abortion, animal rights, and
other issues. We may dispute about whether a given kind of being possesses rationality,
but there is no dispute about whether human beings are the kind of being whose mature
and healthy members possess rationality and freedom.

1.1. Humans are Rational Animals

Many individual human beings do not function rationally, including the human embryo,
the human fetus, the senile, the sleeping, the temporarily comatose and the mentally
handicapped. However, every single human being is nevertheless properly described as
a rational being. Not a potentially rational being, but a currently existing actual rational
being. This claim might be clarified by considering human anatomy. A male with testi-
cles or a female with ovaries currently and actually (not later and potentially) possesses
genital or reproductive organs. Now not every human being having reproductive organs
actually reproduces. Some are too old, others too young. Some are permanently or tem-
porarily sterile, others never have sexual intercourse. But the reproductive organs of
such human beings, as well as the reproductive organs of those who do have children,
are properly named and described as the reproductive or genital (ordered to generating)
organs because these are the kinds of organs that in some circumstances perform the
act which uniquely specifies them. The reproductive organs are not merely potentially
the reproductive organs, simply because they are not functionally engaged in the act of
reproducing. They actually are the reproductive organs.

In the same way, every single human being is a rational being, even though hu-
man beings as individuals do not always function rationally. Obviously, not all human
beings function rationally at any given time, but every human being is a member of
a kind of being (namely human beings) who can, in certain circumstances, perform
actions specifically defined as rational. Just as a sterilized adult has reproductive organs
(though not properly functioning reproductive organs), so too an immature or mentally
handicapped human being is a rational being (though not properly functioning as a
rational being). Indeed, like reproductive organs, often even rational animals capable
of functioning rationally are not performing their specifying activity.

Every human being is, therefore, simply by virtue of being human also a rational
being, and is therefore due respect. In addition to being a characteristic that is easily
and empirically identifiable, recognizing that every human being is a person simply
because of biological humanity has another decisive advantage as well. It is not based
on human choice, pluralistic consensus, or social recognition, even though as showed
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by various human rights statements the view that every human being is a person enjoys
a widespread consensus in the contemporary world.

1.2. The Lessons of History

That biological humanity does not depend on human choice, pluralistic consensus, or
social recognition is a good thing for Jews in anti-Semitic societies, slaves dominated
by slaveholders, and women not recognized by patriarchal domination.

Any attempt to limit humanity to exclude some group runs the risk of furnishing
authority and precedent for excluding other groups in the name of the conscious-
ness or perception of the controlling group in society (Noonan 1996, 67).

History provides strong evidence in favor of an inclusive society in which all human
beings are respected as persons having dignity as opposed to an exclusive society.
Indeed, when considered in light of history it seems apparent that every single time
the functional view has been chosen over the ontological view, gross moral mistakes
were made. Although the legacy of discrimination is not entirely behind us, virtually
no one today would publicly defend any of the applications of the functional view—
slavery, misogyny, racism, sexism, ageism, anti-Catholicism, or anti-Semitism. Every
previous division of humankind into two classes by versions of functional evaluation in
which one half was permitted to dispose of the other at will—men exploiting women,
whites selling blacks, the young dispatching the old, the rich utilizing the poor, the
healthy overpowering the sickly—are nearly universally recognized as evil. Do we
really have reason to believe that for the very first time in human history we are justified
in treating some human beings as less than fully persons? Or will we be judged by
history as just one more episode in the long line of exploitation of the powerful over
the weak?

2. WHEN DO HUMANS BEGIN TO EXIST?

Although an answer has been given to the question ‘is every human being a person?,’ it
remains to be seen how this would apply to the issue of abortion. Hence, the subsidiary
question: Do human beings begin to exist at conception? Again, it is helpful to clarify
the nature of the question. This question is not primarily a moral question (‘When does
personhood begin?’) but rather a scientific question (‘When do human beings begin to
exist?’ or ‘Do members of the species homo sapiens begin to exist at conception?’).
Note too that the question is not ‘Do all human beings begin to exist at conception?’
Certainly it is logically possible for a human being to come into existence without
fertilization of an egg by a sperm. Greek mythology portrays Athena (admittedly more
goddess than woman) as springing fully-grown from the head of Zeus. Aristophanes
in Plato’s Symposium imagines the original human beings as circular people who roll
around like tires and were fashioned from sun, moon, and earth. These beings become
human as we are through an act of punishment from Zeus splitting them in two and
then arranging sexual intercourse as an imperfect attempt to recreate a lost unity.
Contemporary science also holds out the possibility of human life beginning without
union of sperm and egg. Parthenogenesis promises creation of a human being without
sperm by stimulating certain cell divisions in an egg alone. Indeed, the birth of a human
being brought into existence without fertilization of egg and sperm was announced on
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December 26, 2002. On this post-Christmas day, a statement was issued to major news
networks that a woman, sponsored by the Raelian cult (who believe that human life
arose from cloned aliens); had given birth to the first cloned human being, a baby girl
named ‘Eve’. Although as I write, this claim has yet to be independently confirmed,
there can be little doubt that someone, somewhere in the future will give birth to a cloned
child. Even before this took place, the phenomenon of the natural cloning known as
monozygotic twinning shows that at least some human beings do not begin to exist at
conception. So the question at hand here is not whether all human beings begin to exist
at conception (they clearly don’t) but rather whether some human beings, in fact the
vast majority of human beings, begin to exist at conception.

As mentioned, this is a biological question, and so we could quote here, for page after
page, numerous biologists, scientists, and physicians who have provided clear answers
to this question. In the interest of space, let’s consider only three. Leslie Brainerd Arey
in Developmental Anatomy writes:

The formation, maturation and meeting of a male and female sex cell are all
preliminary to their actual union into a combined cell, or zygote, which defi-
nitely marks the beginning of a new individual. This penetration of the ovum by
spermatozoon, and the coming together and pooling of their respective nuclei,
constitutes the process of fertilization (Arey 1974, 55).

In Keith L. Moore, Before We Are Born published by the Carnegie Institution of Wash-
ington we read that the zygote is defined in the following way: “This cell is the beginning
of a human being. It results from the fertilization of an ovum by a sperm. The expression
‘fertilized ovum’ refers to the zygote” (Moore, 1987, 9). William J. Larsen in his book
Human Embryology writes: “Embryonic life commences with fertilization, and hence
the beginning of that process may be taken as the point of departure of stage I” (Larsen
1993, 19). Indeed, summarizing hours of testimony, the official U.S. Senate report on
Senate Bill 158, the “Human Life Bill,” stated:

Physicians, biologists, and other scientists agree that conception marks the be-
ginning of the life of a human being—a being that is alive and is a member of
the human species. There is overwhelming agreement on this point in countless
medical, biological, and scientific writings (cited by Alcorn 2000, 55).

Patrick Lee quotes a number of scientists, some of whose words appear above, and
then goes on to suggest reasons why it makes sense to hold that fertilization marks the
start of a new human life.

The first consideration is that the idea that this new organism is the same organism
as the one which exists in the womb three weeks later, and then three months later,
and so on, is a simple, natural interpretation of the data. To say that the zygote is
not the same organism as the one which exists in the womb months later requires
one to posit significant changes in addition to what this interpretation requires
one to hold. Moreover, one is required to posit these additional changes with no
apparent additional agency at work (Lee 1996, 71).

Obviously, many changes take place between the one-cell stage and nine weeks
later when the human fetus can squint, swallow, move his or her tongue, and make
a fist. However, each new developmental achievement is an achievement of the same
entity that began when two cells with the potential to become human merged to become
a new human being.



ALL HUMAN BEINGS ARE PERSONS 49

Secondly, Lee notes:

The actual coming to be of an organism cannot be a gradual process. As Aristotle
noted long ago, there are no degrees of being a substance or a concrete thing: one
either is or is not a horse, one either is or is not an amoeba. Even if the changes
which lead to the coming to be of a new organism may be gradual, the transition
to actually being one must be instantaneous, and therefore involve a discontinuity.
. . . Fertilization is a radical discontinuity in a series of events in which it does not
seem possible to place necessary discontinuity anywhere else (Lee 1996, 71).

The radical discontinuity occurs at the completion of fertilization because it is
then that a being with 46 chromosomes, a being which previously did not exist, first
comes into existence and the individual gametes, the sperm having 23 and the ovum
having 23, cease to exist.

Why not claim that human life begins earlier, say with just egg and sperm? Is Monty
Python correct that ‘every sperm is sacred’? No one defends that view, even among
those who oppose contraception. In light of the fact that homo sapiens is a species
with 46 chromosomes, one cannot claim that either an egg or a sperm alone, each
having only 23 chromosomes, is human. As one philosopher, who defends the ethical
permissibility of abortion, points out:

Neither the sperm nor the egg could be, by itself, a human being any more than
an atom of sodium and an atom of chlorine could by itself properly be called salt.
One proof of this is that no one is in the least inclined to call a sperm or an egg a
human life (Wertheimer 1971, 79).

By no biological standard would either egg or sperm alone constitute a new human
life. Eggs and sperm are potential human beings; eggs fertilized by sperm are human
beings with potential.

Thirdly, as Lee indicates:

the information which will guide the development of this being is already present
within the DNA of the nucleus of the zygote, and the zygote is actively growing.
Unlike a dormant acorn, the embryo is actively developing itself. This means that
after the fusion of sperm and ovum to produce the zygote, the activities of this
new organism are organized and directed from within—it grows according to the
master plan contained within its genetic code (Lee 1996, 71).

When human beings are conceived outside the womb, one can observe some of the
earliest stages of development—such as development of the amniotic cavity and the
primitive streak. But what such observation makes clear is that following conception,
this organism develops and grows by an internal unfolding so to speak of its master
plan present in the DNA. Indeed, as Ronald Green points out:

Embryonic development is the most biologically active period in an organism’s
life (Green 2001, 56).

No outside agency is present changing the newly conceived organism into some-
thing else, but rather the human embryo is self-developing towards functional rational-
ity. Speaking analogously, the human embryo is therefore not merely a detailed map
of the house that will be built but a tiny house that constructs itself larger and more
complex through its active self-development towards maturity.
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Although no different from frog or rabbit embryos to the naked eye, embryos con-
ceived through the gametes of a man and woman are indeed human and exhibit char-
acteristics different from non-human embryos. Ronald M. Green notes that scientists
have developed

a large body of detailed knowledge about embryo development in frogs, mice,
cows, and rabbits. Much of this research suggested clinical directions in infertility
medicine and elsewhere might apply to human beings. But there was a problem:
in many ways the human embryo is different from other species, and its path of
development is unique. This is true even among primates. For example, we later
learned that even though early rubella vaccination research in monkeys indicated
that the vaccine did not cross the placenta, subsequent research in humans showed
otherwise. Since exposure to the rubella virus can seriously damage a developing
fetus, this made the vaccine unsafe for human use (Green 2001, 8).

If the human embryo were not uniquely human, such a judgment could not be made.
Green correctly notes that the path of human embryonic development is unique for hu-
man beings and differs intrinsically from other species. Indeed, despite the legalization
of abortion in the United States,

Currently at least twenty-nine states recognize expressly by statute or resolution, or
by decision of their appellate courts, that “fertilization” or “conception” initiates
the life of a human being” (Avila 2001, 213).

Such decisions reflect scientific reality—which clearly distinguishes a human em-
bryo from mere groups of human cells. Neurobiologist Maureen L. Condic notes:

From the earliest stages of development, human embryos clearly function as
organisms. Embryos are not merely collections of human cells, but living creatures
with all the properties that define any organism as distinct from a group of cells;
embryos are capable of growing, maturing, maintaining a physiologic balance
between various organ systems, adapting to changing circumstances, and repairing
injury. Mere groups of human cells do nothing like this under any circumstances.
The embryo generates and organizes distinct tissues that function in a coordinated
manner to maintain the continued growth and health of the developing body. Even
within the fertilized egg itself there are distinct “parts” that must work together—
specialized regions of cytoplasm that will give rise to unique derivatives once the
fertilized egg divides into separate cells. Embryos are in full possession of the very
characteristic that distinguishes a living human being from a dead one: the ability
of all cells in the body to function together as an organism, with all parts acting
in an integrated manner for the continued life and health of the body as a whole.
Linking human status to the nature of developing embryos is neither subjective
nor open to personal opinion. Human embryos are living human beings precisely
because they possess the single defining feature of human life that is lost in the
moment of death—the ability to function as a coordinated organism rather than
merely as a group of living human cells (Condic 2003, 52).

This scientific testimony bears witness that a human embryo is properly classified
as individual human being rather than a collection of human cells, a member of the kind
homo sapiens rather than simply a “heap” of cells of human origin. A shaving of your
skin may contain living human cells, but the skin shavings are just an uncoordinated
heap, whereas you are a self-developing and self-integrated whole whose various parts
(skin, eyes, arms, blood) serve the whole. The human embryo is also such a being, a
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living individual human being whose cells are in a coordinated effort of self-
development towards maturity. If all human beings are persons, then the human embryo
is a person.

3. THE CONSTITUTIVE PROPERTY ARGUMENT

To summarize the chapter thus far, if all human beings are persons and if human
beings begin to exist at conception, then persons begin to exist at conception. But let us
consider another approach to the question at hand which arrives at the same conclusion.
Following the formulation of Boonin (2003, 52), one could also make an ‘constitutive
property’ argument for personhood in the following way:

P1: If an individual being has an constitutive property at one point in time, then it
has that property at every point in its existence.

P2: You are the same individual living being as the zygote from which you devel-
oped.

P3: You are a person constitutively.
C: The zygote from which you developed was a person.

Of course, there is nothing particular about this argument that makes it apply only
to you and not every other human being, so if this argument is sound, it would show
that every human zygote is also a human person. Since human beings in later stages of
life are less contentiously held to be persons than human zygotes, a fortiori, if even a
human zygote is a person, then every other human being is also a person.

Let’s start with what is most easily shown. P1 (if an individual being has an constitu-
tive property at one point in time, then it has that property at every point in its existence)
is true by definition, since what X has constitutively must always be a characteristic
of X, otherwise it is not an constitutive characteristic, but an accidental characteristic.
Triangles constitutively have three sides, and if a figure doesn’t have three sides, then
this figure is not or is no longer a triangle. So if a figure is a triangle, then it must have
three sides from the very beginning of its being a triangle until the end of its being
a triangle, since having three sides is an constitutive characteristic of any triangle. That
the triangle’s sides are of equal measure is not a constitutive characteristic of a trian-
gle, but an accidental characteristic of a triangle. Some triangles have sides of equal
measure; others do not.

So P1 is true, but what about P2, namely that you are the same individual living
being as the zygote from which you developed? Before arguing for this premise I should
also make clear that accepting this premise does not of itself entail the impermissibility
of abortion. Recognizing a continuity before and after birth does not in itself lead to a
pro-life conclusion. As Boonin notes in his book A Defense of Abortion:

In the top drawer of my desk I keep another picture of [my son] Eli. This picture
was taken September 7, 1993, 24 weeks before he was born. The sonogram image
is murky, but it reveals clearly enough a small head tilted back slightly, and an arm
raised up and bent, with the hand pointing back towards the face and the thumb
extended out toward the mouth. There is no doubt in my mind that this picture,
too, shows the same little boy at a very early stage in his physical development.
And there is no question that the position I defend in this book entails that [it]
would have been morally permissible to end his life at this point (Boonin 2003,
xiv).
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The truth of the premise that you are the same individual living being as the zygote
from which you developed is a matter of observation and scientific data. It is shown
by the fact that you as an adult and you as a zygote share the exact same genetic code,
something not true even of twins or clones. You now, you at ten years old, you at ten
days following birth, you ten days after conception and you at all stages of your life in
between stand in bodily continuity. We also can have the experience of watching the
development of a single human being through various stages after birth and through
maturity. If wombs had windows, we would be able to watch this one human being
grow throughout various stages of development before birth as well. Pregnant women
and their physicians can have this experience at least partially in charting the course of
a pregnancy. The being whose existence became known through a pregnancy test is the
same being whose ultrasound picture was on the refrigerator, who stirred in the womb,
and who was finally born. If a stranger attacks the mother and permanently damages the
human fetus within her, then throughout all future phases of life from cradle through
kindergarten and from adulthood to grave, this human being will suffer on account of
the damage suffered while in utero.

Peter Singer disputes P2 by suggesting that you and I are not the same beings that
we were earlier in our existence, at the embryonic, fetal, and newborn stages of human
life. As Singer puts it:

I am not the infant from whom I developed. The infant could not look forward
to developing into the kind of being I am, or even into any intermediate being,
between the being I now am and the infant. I cannot even recall being the infant;
there are no mental links between us (Singer 2000, 136).

So if Singer is correct, then who I am, as a person, begins as far back as I can
now remember. In other words, my continuity as a person is not a matter of biological
continuity but mental continuity—a continuity of memory. Since this obviously does
not stretch back to conception, I am not the same being who was conceived by my
mother and father.

Singer’s conception of personal identity presupposes that “I” am my concep-
tions, memories, or thoughts. My body, which predates my conceptions, memories,
or thoughts, is something else that does not count as “me.” If Singer’s account of iden-
tity were true, in assaulting a person’s body through rape, torture, or mutilation, the
attacker does not really directly harm a person (which is merely the ghost in the machine
so to speak) but harms what might considered the person’s property. However, if you
chop off my arm, isn’t it accurate to say you have harmed me, not simply something I
own and make use of? Slashing the tire of my car is one thing; slashing my Achilles ten-
don is quite another. Singer’s conception of personal identity leads to other difficulties
as well. For instance, no man could say, “I was circumcised” unless his circumcision
took place after he began to remember. If I don’t remember graduating from 1st grade
(and I don’t), then I must not have graduated since there are no mental links connecting
the present me with the proud first grader. ‘When were you born?’ asks the shopkeeper
checking the age of someone wanting to buy alcohol. ‘Well, actually, I wasn’t born.
In fact, you were not born either. Indeed, I don’t know a single person who was born.’
The shopkeeper would have reason for thinking someone giving such an answer had
already had quite enough to drink.

If Singer’s conception of personal identity were true, it would provide a justification
not just of abortion and infanticide but also the killing of human toddlers. For most
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adults, their first memory of anything whatsoever goes back to about the age of three
years. Some people have no memories until a later age, some have memories earlier,
but virtually no one has memories of, for instance, their own second birthday party.
Singer’s conception of personal identity seeks to show that the person that is “you”
does not extend back to the fetus from which you developed because you, a person,
have existed only as far back as your mental links to the past extend. To be conservative
and to correct for people whose mental links extend further back, we could safely say
that such mental links go back no further than around two years old. Since this fact is
common to human persons, we can generalize and say that human persons begin to exist
at two years old, since this is the furthest back the mental links of human persons extend.
So killing a child at one and a half would not be killing a human person and would
be permissible for the same reasons that justify abortion. Hence Singer’s conception
of personal identity, if it were true, would justify not just abortion and infanticide but
also killing toddlers. Since Singer’s conception of personhood would justify more than
even he (presumably) can accept, this conception of personhood cannot be used to
undermine P2. (For more about P2, see Olsen 1998, 79–81; and Lee 1996, 31–45).

So if P1 and P2 are true, all that remains to be shown is P3, you are a person
constitutively. If one defines a person as an individual substance of rational nature
(Boethius), then P3 would be true by definition since what is by nature is constitutively
an aspect of a being. If one defines a person as a member of a kind of being that is
rational, then it is also the case that you are a person constitutively. An constitutive
characteristic is in contrast with all that is conventional, superficial, or by training. But
being a member of the species homo sapiens is just such a characteristic for it is not
a matter of convention (like which side of the road to drive on), nor is it a superficial
characteristic (like length of hair), nor does it arise from training (we don’t learn how to
be a member of the species homo sapiens). Being a member of a kind of being (human)
is a constitutive characteristic such that to cease being a member of this kind is for you
to cease to exist. You can change in countless ways, but if you ceased being a human
being and became say, 10,000 bits of plant fertilizer, then you would no longer exist.
Indeed, if anything is a constitutive characteristic of you, being a human being is.
I can get a sex change operation and live to tell; I cannot get a species change operation
and remain alive. So if a person is a member of a kind of being that is rational, and
being a kind of being is a constitutive property, then every person is constitutively a
person.

There are of course other proposed definitions of “person.” Some of these definitions
fail because they cannot secure the equality of all human persons or because they make
personhood an episodic quality. Other definitions fail because they include beings
that are obviously not persons or they fail to include actual or possible beings that
are clearly persons. Most proposed definitions fail for all these reasons. So all the
reasons provided that show the superiority of ontological valuation of human beings
over functional valuation, and thereby the superiority of an ontological definition (like
Boethius’s or mine) over functional definitions of person, also indicate the soundness
of P3. If all persons are persons because of being a certain kind of being, and being
a kind of being is a constitutive property, then P3 is demonstrated: You are a person
constitutively.

Boonin provides two arguments against the proposition that you are constitutively
a person, by arguing that accepting P3 has implications that many people, regardless
of their views on abortion, would find unacceptable, namely that human beings in
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irreversible comas have the same right to life as you or me and that capital punishment
is always wrong.

One implication concerns the case of the irreparably brain-damaged adult human
being in a complete and irreversible coma. He is clearly the same individual
living being he was as a younger adult, so if his right to life is an essential [or
constitutive] property, it will follow that he has the same right to life while in a
permanent coma (Boonin 2003, 55).

Although not fully spelled out, the implication seems to be that accepting P3 com-
mits one to certain views about euthanasia, physician assisted suicide, or treating human
beings in permanent comas that would be either questionable, unacceptable, or at the
very least inconsistent with the views of many who oppose abortion. We could call this
the ‘over commitment’ objection to P3.

However, the constitutive property argument does not necessarily lead to the con-
clusion that a being in a permanent coma or a brain-dead human being has the same
right to life as you or me. If one accepts neocortical brain death as the criterion for
the death of a human being, a very controversial presupposition to say the least, then
a human being in a permanent coma may be considered dead even if the body/corpse
of the human being were in some respects, even many respects, acting as it did when
the human being was still alive. Incontrovertibly, dead bodies still grow hair and may
on occasion move. So the fact that some bodily systems of a corpse still operate does
not necessarily mean that a human being is alive. If a being in a permanent coma is
considered brain dead, and if the death of the brain is legally and morally considered
the death of a human being, then even though his or her corpse may still perform many
vital functions, a human being in a permanent coma is considered both legally and
more importantly, morally deceased. Since only the living can have a right to life, such
dead human beings do not have a right to life even if various bodily activities continue.
So, one could hold both that persons are persons constitutively and that, following
neocortical brain death, the physical remains of what was once a human person does
not have a right to life.

Even if comatose patients are considered living human beings, it would not neces-
sarily follow, in one sense, that this human being has the same right to life as you or I.
Such a human being has a right to life equal to you or me in the sense that he or she has
a right not to be intentionally killed. But it does not follow from an equal right to not
be intentionally killed that each person should receive the same medical treatments. In
other words, some treatments that would be appropriate to give to you or someone in
a temporary coma may not be appropriate to give to the person in a permanent coma,
because though such treatments would be of tremendous benefit to the person in the
temporary coma, they may be of relatively little benefit to the person in a permanent
coma. What treatments should be given is a matter of prudential judgment and should
take into accounts both the burdens and the benefits of treatment. Assessing the burdens
and benefits of treatment may be importantly different in cases of temporary versus
permanent comas. In this imprecise sense of a right to life, the right to life of those in
a permanent coma differs significantly from the right to life of those who will recover
from comas. In Kantian terms, our imperfect duties to benefit others are not exactly
alike but must take into account various circumstances even though our perfect duties
not to intentionally harm others is alike for all human beings.
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Let’s suppose that these two responses are mistaken. It would still not necessarily
follow from holding that persons are persons constitutively that a person in a permanent
coma has the same right to life as you and me if one understood the right to life as
an alienable right. I have an alienable right to property I own which means that I can
give up my right to this property if I choose, as for example by giving it away as a gift.
Inalienable rights, on the other hand, cannot be “waived” in the same way. If liberty
is an inalienable right, then any contract I enter into to make myself (or another) a
slave is invalid even if I (or the other) want to become a slave. If the right to life is
understood as an alienable right, say a right that one can waive at least in extreme
circumstances, then persons could waive their right not to be to be killed and still
remain constitutively persons. (I add ‘extreme circumstances’ to exclude those who
would commit suicide for frivolous reasons, such as teenage broken heartedness). If
you or I are not in extreme circumstances, then perhaps we cannot waive our right to
life. However, unlike a depressed lovesick teenager, a person in a permanent coma is
in extreme circumstances. A human being in a permanent coma obviously cannot give
consent while in the coma to be killed but consent may be given through a living will,
the decision of one previously granted power of attorney, or through proxy consent. If
consent is given on behalf of the one in a permanent coma, and if the right to life is
an alienable right not a inalienable right, then the right to life of a person would not be
violated if the person in a coma were intentionally killed. Of course, the right to life
may very well be an inalienable right, and there are many other moral considerations
that must be taken into account in treating the case of euthanasia or physician assisted
suicide.

My point is not to defend the idea that the right to life is an alienable right, or
that neocortical death should be defined as death or that human beings in permanent
comas should be treated differently than human beings in temporary comas. Rather,
these remarks are simply meant to indicate that accepting that every person is a person
constitutively does not necessarily commit one to any given position on euthanasia or
physician assisted suicide or the treatment of those in permanent comas.

What of the other difficulty raised?

A second implication concerns the case of the convicted murderer. He, too, is
clearly the same individual being as he was before he committed murder, so if his
right to life is an essential [or constitutive] property, it will follow that he retains
his right to life after he has committed the murder (Boonin 2003, 55).

Must those who accept that persons are persons constitutively also believe that
capital punishment is always wrong? Indeed, since persons also enjoy the right to
liberty and property, the constitutive personhood argument would also be the abolition
of all fines and imprisonment as well. Constitutive personhood and criminal punishment
are irreconcilably opposed.

In fact, just punishment is not a denial of personhood. Application of retributive
justice, giving to each what is due, in fact recognizes and reaffirms the personhood
of the one being punished. Although the ancients put inanimate objects on trial and
punished them, we do not. We only put on trial and punish persons because only persons
enjoy true freedom and may be held responsible for their actions. The nature of a
person gives rise to freedom, and freedom leads to responsibility. Recognition of this
responsibility, by reward or by punishment, is thus an affirmation of personhood. If we
were to let criminals like elderly mafia dons or Nazi concentration camp officers “off the
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hook” without any punishment since they no longer posed a threat to society, we would
be acting on the same principle that they did: some human beings should be treated
as less than persons. We would fail to take their human responsibility seriously, and
we in fact would be responding to them as we might respond to a tree or a fire that
had caused human misery. Punishments of various kinds, including imprisonment,
fines, and the death penalty, need not therefore be a rejection of the personhood of
the one punished, because just penalties of all kinds affirm the personhood of the one
punished.

Although retributive punishment and constitutive personhood are compatible, there
is a debate about how to conceptualize the relationship between the two. According to
one account of the relationship of personhood and punishment, a criminal deserving
of punishment has waived the right to life, liberty, or property as the case may be.
According to another account, a person retains their rights, but these rights have built-
in exceptions for just punishment. The right to life is the right not to be intentionally
killed unless duly convicted of a serious crime. Finally, even if one understood the right
to life to be the right not to be intentionally killed as a means or as an end, according to
some theorists, capital punishment would not violate this norm. As John Finnis writes:

It seems possible to hold that, just insofar as the action chosen immediately and of
itself instantiates the good of retributive justice, the death of the one punished is
not being chosen either as an end in itself or as a means to an ulterior end (Finnis
1991, 80).

In all these accounts, the constitutive personhood argument does not entail that no
punishment, capital or otherwise, may ever be given to a person, indeed it suggests
the opposite. The ideal of justice, giving to each person what is due, suggests that the
innocent and guilty merit different treatment precisely as a response to their person-
hood. Of course, capital punishment might be wrong for other reasons, but it does not
follow necessarily from the constitutive personhood of all human beings that capital
punishment is always wrong.

Even if it were true that one would have to oppose euthanasia and capital punishment
in order for the constitutive property argument to work, this might not necessarily be a
problem. Advocates of what is sometimes called the “consistent life ethic” or “seamless
garment” would see opposition to all three kinds of killing not as a problem but rather
as consistency. They oppose all abortion, all capital punishment, and all euthanasia
because they oppose all intentional killing of human beings (see, for example, Grisez
1970). But even if the consistent life ethic is correct, much work must be done to
move from P3, you are a person constitutively, to any particular view about these other
‘life’ issues, including euthanasia, physician assisted suicide, treating human beings in
permanent comas, and capital punishment. Therefore, the over commitment objection
to P3 fails.

In sum, the constitutive property argument shows that every human zygote is a
person. If an individual being has a constitutive property at one point in time, then it
has that property at every point in its existence. You are a person constitutively, onto-
logically, and not accidentally, functionally. Furthermore, you are the same individual
living human being as the zygote from which you developed. Thus, it follows that the
zygote from which you developed was a person, and, since nothing in the argument
depends on any of your unique individual characteristics, this holds also for every
other human zygote. From the arguments considered thus far in this chapter it follows
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that all human beings, from the zygotic stage of development through to advanced old
age, enjoy the same fundamental rights, including, most fundamentally, the right to
life.

4. CRITIQUES AND CRITICAL REPONSES

Although the idea that all human beings are fundamentally equal has certainly been
criticized, since we have already examined several such critiques (e.g. Tooley, Singer,
Warren, Engelhardt, Boonin), here the focus will be on several major objections to the
view that human beings begin to exist or personhood begins to exist from conception.
Although most abortions take place eight weeks or more after conception, after the
human fetus has a beating heart, an individual blood type, and the ability to suck his or
her thumb, the issue of the personhood of the early embryo has particular relevance for
certain forms of chemical abortion, the most famous of which is RU-486 a method now
used for approximately 6% of all abortions. Even aside from debates about abortion, the
human embryo’s moral status has tremendous import for discussions about stem cell
research and other forms of inquiry that (at least at present) involve research methods
lethal to the human embryo.

The most important arguments against the embryo being a human person include
the following. First, although there is no momentous change at each tiny development
of an acorn into an oak tree, still it would be erroneous to claim that an acorn is
an oak tree. Similarly, although there is no momentous change at each tiny stage of
development from zygote to person, still it is erroneous to say that an embryo is a person.
Secondly, the tiny size of the embryonic being whose entire existence is no larger than
the period at the end of this sentence calls into question its moral significance. Just
look at the embryo (if you can find it)! How can it possibly be equal in value to me?
Third, the fact that early embryos can twin forming two separate embryos leading to
the birth of monozygotic “identical” twins casts doubt on whether there is an individual
human present from conception. How can we say that an individual human life begins
at conception if suddenly this “individual” human being becomes two individuals?
Fourth, two embryos conceived from two separate fertilized eggs can fuse together to
become a single zygote. This fusion, like twining, calls into question whether such
embryos really were individuals at all. These third and fourth arguments lead many to
hold the “primitive streak,” after which twinning and fusion is impossible, marks the
true beginning of an individual human life about two weeks after conception. Fifth,
scientists have estimated that more than 50% of zygotes spontaneously abort prior to
live birth. Such a high rate of “wastage” casts doubt on the importance of the zygote
and calls into question the authenticity of those who claim to believe life begins at
conception, since such people rarely act to stop what they should believe is a massive
loss of human life. Sixth, some adopt an Aristotelian hylomorphic theory via Thomas
Aquinas that a human being is made up of body and soul, and in order for a human
soul to exist the human body must be proportioned to the rational soul. The body can
only have a rational soul much later in pregnancy when rudimentary biological bases
for rationality develop, so early in pregnancy the human embryo or fetus is not human.
Finally some suggest that we ought to establish the boundaries of human personhood
by means of a cost benefit analysis of drawing the line in various places. When this
analysis is undertaken, one has a strong argument against the embryo being a human
person since both women, in the case of abortion, and other human beings, in the case
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of medical research using embryos, could be greatly served by embryo destruction. Let
us explore each argument in greater depth.

4.1. The Acorn Analogy

Judith Jarvis Thomson, advocate of the famous ‘violinist’ analogy, holds that the con-
tinuous development from the embryonic stage of development through more mature
stages does not show that a person is present from conception:

We are asked to notice that the development of a human being from conception
through birth into childhood is continuous; then it is said that to draw a line, to
choose a point in this development and say ‘before this point the thing is not a
person, after this point it is a person’ is to make an arbitrary choice, a choice for
which in the nature of things no good reason can be given. It is concluded that
the fetus is, or anyway that we had better say it is, a person from the moment
of conception. But this conclusion does not follow. Similar things might be said
about the development of an acorn into an oak tree, and it does not follow that
acorns ate oak trees, or that we had better say they are. . . . A newly fertilized
ovum, a newly implanted clump of cells, is no more a person than an acorn is an
oak tree (Thomson 1996, 36).

How might one committed to the equality of all human beings respond? If by ‘per-
son’ is meant ‘mature members of the species,’ then of course, no human embryo is
a ‘person.’ But no one has ever claimed this. Indeed, an acorn is not an oak tree, but
that fact in no way commits one to holding that a human embryo is not a person, in the
sense of a being owed respect. The proper analogy is therefore: Acorn is to oak tree
as embryo is to adult. Obviously there are developmental differences between more
and less maturely developed organisms be they plants, animals, or humans. Respecting
human life from its inception does not commit one to the idea that all human beings
are equally developed, that acorns are oak trees, or that embryos are adults. The dif-
ference between the two in each pair is maturity, but differences in maturity are not
significant to personhood. The human toddler is immature, but no less a person than an
adult.

4.2. Size

How small is too small ? The size of the human embryo or zygote has also called into
question its humanity and/or its moral value. Can anyone honestly believe that just a
few cells are a human being? Can anything that small be of any great significance? Just
look at how different a zygote is from an adult human being? An unborn human being
in the third trimester of pregnancy may be a person, but a tiny human embryo smaller
than a period certainly is not.

How could the pro-life advocate respond to such a critique? From a biological
perspective, the size of a being plays no role in determining which species a being
belongs to. Certainly, a newborn is smaller than a ten year old who in turn is smaller
than an adult. But each of these are truly persons and undoubtedly human. We do not
claim giants are more human so it is difficult to see why size would be decisive when
considering small, even extremely small beings. Nor does size play a decisive role in
determining personhood or the wrongfulness of killing. Indeed, to kill a child is often
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thought of as worse than killing an adult for a child is small and defenseless while most
adults are not.

As for the argument that the embryo is as small as a typographic period, and there-
fore of insignificant value, the author would love to write checks for anyone who
fails to approximate the difference that one period makes in writing $1.00000000
and $1000000.00 (Avila 2001, 223).

Many things much smaller than a period, indeed entities so small as to be invisible
to the naked eye entirely have incredible human significance such as the HIV virus
or penicillin. The human genome, though tiny, consists of thirty nine thousand genes,
made up of 3.2 billion base pair sequences that, in terms of information directing the
growth and development of a human being, has been compared to 200 New York City
phone books (Cioffi 2001, 132).

4.3. Twinning

Ronald Green writes:

In nature, embryo splitting happens spontaneously in two to five out of every 1000
human births. The result is identical (monozygotic) twins, triplets, or higher order
multiples. If biological humanness starts with the appearance of a unique diploid
genome, twins and triplets are living evidence that the early embryo is not yet one
human being, but a community of possibly different individuals held together by
a gelatinous membrane (Green 2001, 29).

About two weeks after conception, the potentiality of a single embryo to split
into two or more embryos sharing the same genetic inheritance cease to exist at the
appearance of what is known as the “primitive streak.” Only at this point do the cells of
the human embryo lose their ‘totipotency’ and begin to specialize. Since early embryos
can develop into more than one individual, they must not be in fact one human individual
but rather simply a cluster of cells. The human embryo is not a human being until it is an
individual, and not an individual until it has a unique genetic code, and so the embryo
does not have this until the possibility of twinning is excluded. So human life does not
begin at conception but rather about 14 days following conception at the development
of the primitive streak.

Does twinning show that the human embryo at conception is not an individual
human being? That depends on one’s answer to a related question. Is it true that a being
is only an individual human being if it possesses a unique diploid genome (human
genetic code) that cannot give rise to others? Does the lack of this potentiality mark the
beginning of an individual human life? The answer must be no, since any adult human
being can be cloned. Cloning is simply an artificial form of twinning which replicates
the human genetic code of the donor in order to create a being that is, genetically, an
identical twin. Put another way, cloning makes it true that every being of human origin,
from 24 hours after conception to 24 years after conception, can potentially give rise
to a genetically identical human being. So the individuality of a human being must not
arise from the lack of potential to twin.

Although it does not show that an individual human being is not present from
conception, the twinning argument is fascinating. As we have seen in the course of the
abortion discussion, the disability of the human embryo or fetus when compared to
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adult human beings is normally the stated ground for approving abortion. For example,
abortion is justified since the unborn human being cannot conceive of its own existence.
In twinning, the ability of the human embryo when compared to adult human beings is
the stated ground for approving abortion. Abortion is justified since the human embryo
can do something without external aid that adults cannot—create a genetically identical
copy. This is especially odd since a huge amount of time and a huge amount of money
has been spent to enable adult human beings to have this same ability—to copy the
unique human genetic code to make another human being. But the human embryo’s
ability to do this (albeit rarely) without such aid somehow decreases the value of the
tiny human being.

In any case, twinning does not show that there is no individual human being fol-
lowing conception. As Patrick Lee notes:

If a flatworm is cut in two (in the right place) the result is two flatworms. The
reason this division does not simply result in death seems to be that the parts of
the flatworm have the capacity to de-differentiate. This fact surely does not imply
that prior to the division the flatworm is merely an aggregate of cells or tissues. It
simply means that the parts of the flatworm have the potential to become a whole
flatworm when isolated from the present whole of which they are parts. Likewise,
at the early stages of development of the human embryo the cells seem to be as
yet relatively unspecialized and therefore can become whole organisms if they
are divided and have an appropriate environment after the division. But that fact
does not in the least indicate that prior to such an extrinsic division the embryo
is an aggregate rather than a single, multi-cellular organism (Lee 1996, 93).

4.4. Embryo Fusion

The mirror image of twinning is embryo fusion. For some, embryo fusion also casts
doubt on the idea that embryonic life is really human:

What are we to say when blastomeres from one fertilization event, which might
have gone on to become a person, join a cluster of other, genetically different
blastomeres to become a new individual? Has the first ‘person’s’ soul vanished?
Perhaps it is better to conclude that no ‘soul’ is present at this time and that
‘ensoulment’ occurs only when the appearance of the primitive streak, once the
possibility of these twinning and fusion events comes to an end (Green 2001,
31).

The argument seems to be that two individuals cannot fuse into one, and since two
embryos can fuse into one, human embryos must not be individuals. Rather, human em-
bryos become ‘hominized,’ an individual human being with the arrival of the primitive
streak and the lack of ability to fuse.

Unlike the case of embryo division and adult cloning, we have no examples of
adult human beings who actually fuse into one. Of course, we didn’t have cloning
until the 21st century either, so the real question is whether being an individual human
being logically implies that one cannot fuse with another human being. If something
is logically possible, we may not be able to do it now, but it may well be possible to
do later as technology advances. Is it logically possible for two adult human beings
to fuse into one? Or does the individuality of each human being logically exclude the
fusion of two human beings? Fusing doesn’t mean merely being joined together in
fairly superficial ways, like Dante portrayed Paolo and Francesca in the second ring of
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the Inferno locked in perpetual sexual intercourse. There are cases of humans fusing
depicted fairly recently which imagine the fusion of two human beings in various ways.
In the movie All of Me, the character played by Lily Tomlin dies and through an accident
ends up within the body of the character played by Steve Martin. The male and female
psyches exist simultaneously and fight for dominance in Steve Martin’s body (to great
comic effect) until eventually Lily Tomlin’s personality leaves. Or consider the Star
Trek transporter that can break down the molecular structure of a human being in one
place and then reassemble the person in a new place. In one episode, a transporter
malfunctions turning two characters Tuvok and Neelix into a new combination, not
identical to either, “Tuvix.” Finally, if the father had eaten his children along with the
breakfast cereal in Honey I Shrunk the Kids, the children would have been fused into
him through the digestive process and would have ceased to exist as human beings and
become one with his body.

Now how one analyzes these three cases, Martin, Star Trek, and Shrunk, will depend
in part on what one believes about the relationship of body and soul, matter and spirit,
or personality and corporality. The same is true for how one analyzes cases of embryo
fusion. Perhaps, two psyches can use one body, temporarily or permanently. Perhaps,
two human beings cease to exist and a third comes into existence from the materials
of the first two. Perhaps, one human being dies and nourishes the other who survives.
Whatever one’s view of the “mind/body problem” and how to understand the identity
of the being arising from these cases of fusion, one thing is clear: in all three examples
two human persons were present before fusion. Martin, Star Trek, and Shrunk all show
that the fusion of two into one does not in any way logically imply that there were
not really two independent human beings prior to fusion. Since adult human beings
could without logical contradiction fuse with one another, and no one doubts their
humanity or personhood, it follows that human personhood is completely unrelated to
the potentiality to fuse.

Obviously, early human embryos have characteristics which adult human beings
lack, such as the capability to fuse and to twin. But the existence of such characteristics
hardly shows that the embryo is not a human person. One could note the same thing
about fetal human beings who have liquid in their lungs without dying or newborns
who thrive drinking only breast milk or children who loose teeth but naturally grow
another pair. But such special characteristics, unique to various stages of human life,
hardly indicate that human beings in these various stages of life are not truly human
persons.

4.5. High Embryo Mortality Rate

According to some researchers more than 50% percent of fertilized eggs end in mis-
carriage rather than in live birth. Does this rate of mortality cast doubt on the human
personhood of the early embryo? Not really. For centuries throughout the world, indeed
until the 20th century, the rate of infant mortality was more than 50%. In some places
in Africa today, more than 50% of young people have died or will soon die from AIDS.
A person might live only a day and a thing like a tree might live a century, but that
doesn’t make the tree a person or the person a thing. Death rates have no relationship
to personhood.

Still, a problem remains. If people really believe that human life begins at con-
ception, then they should mount a massive campaign to prevent these spontaneous
miscarriages.



62 CHAPTER 3

Medical specialists have known about this high rate of early embryo loss for years,
but no one has ever lamented it as one of the great tragedies facing humanity.
No one has proposed a ‘National Institute for the Prevention of Early Embryo
Mortality.’ No ‘pro-life’ spokesperson has every denounced this medical neglect
of a whole class of human beings. Behind these attitudes lies a sense that the very
beginnings of life are too precarious and too lacking in qualities we care about to
elicit much concern on our part (Green 2001, 45).

According to Green, no one really believes that human life begins at conception
or they would act on this belief and attempt to prevent these miscarriages. Those that
defend the value of human life from conception in cases of abortion and embryonic
research do not show similar concern about other cases of loss of embryonic human
life.

However, as Green himself notes on the previous page of his book, miscarriages at
any stage of pregnancy are, for a great many women as well as other family members,
extremely traumatic experiences, more traumatic than simply not getting pregnant.
Green’s effort to de-emphasize the importance of the human embryo here overmasters
his legitimate recognition that for many people the loss of an human embryonic life
brings a time of great sadness and mourning.

But sadness or lack of sadness at a death is really beside the point when addressing
whether a being is human or a person. The death of a lonely 90 year old from a long
bout with cancer may not cause sadness to anyone, but such a human being was surely
as much as person as John F. Kennedy whose death caused such intense mourning.
We might weep bitterly over Old Yeller’s death and be indifferent to Ms. Haversham’s
death, but he’s not a human person and she nevertheless is. Differences in emotional
reactions to the news of a being’s death hinge on many factors including some obviously
irrelevant to determining personhood—such as the beauty or celebrity of the deceased,
how well we personally knew them, their achievements, and so forth.

The relatively high rate of ‘embryo’ loss, experts believe, results from grave abnor-
malities and serious deficiencies in the reproductive process, incomplete fertilization.
Thus, in perhaps the majority of cases a human being has not been formed and so a
human being does not die, since conception itself has failed to be completed. How-
ever, given some percentage of loss of actual human embryos, could such losses be
prevented? It is possible that efforts could be made with micro-surgery or some other
kind of intervention that might save human embryos that would spontaneously mis-
carry, but almost certainly at great expense and burden to all those involved and with
little hopes of success.

However, not attempting to save embryonic life in this context simply does not
indicate a tacit recognition that such human beings are not persons, or much less that
they are not biologically human. Just as we don’t make extraordinary efforts to attempt
to restore health to human beings in advanced old age, so we don’t make extraordinary
efforts to attempt to restore health to embryonic human beings. Neither implies a tacit
recognition that the aged or embryonic are not fully persons or not fully human. An
affirmation of the dignity of all human life simply does not imply that one must always
make every effort to save human life regardless of the burdens involved or the likelihood
of success.

In addition, and unlike the case of the elderly dying, we really don’t know with any
certainty the frequencies of early miscarriage. One can find statistics as low as 10% or
as high as over 50%. Even if we knew in general that early miscarriages happen fairly
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often, since we don’t have windows to the womb, we generally have no knowledge that
this woman bearing this human being within her is having a miscarriage right now. Just
as we are naturally more concerned about the death of a well-known neighbor than the
death of an unknown person thousands of miles away, so embryonic death at an early
stage is generally less alarming than the death of the unborn late in pregnancy.

If we did know exactly who was having a miscarriage, and if we had effective and
non-burdensome ways to save this life, then the inclusive view would entail that we
would have an obligation to try to save the human being in utero, and indeed a great
many people would vigorously try—not the least of which are the many people who
suffer from infertility problems.

4.6. Hylomorphism

According to this view, originating in Aristotle and defended by the medieval Domini-
can Thomas Aquinas as well as by some contemporary proponents (Donceel 1970,
Ford 1988, McCormick 1991), the human embryo cannot have a soul until the body of
the embryo, the ‘matter,’ is proportioned to receive a rational soul, the ‘form’. As its
most well known proponent put the argument:

The main philosophical principles are as follows. The soul is the substantial form
of man. A substantial form can exist only in matter capable of receiving it. In the
case of man’s soul this means: the human soul can exist only in a highly organized
body. . . . Yet, at the start there is not at once a highly organized body, a body with
sense organs and a brain (Donceel, 1970, 79, 80).

So until the embryo or fetus has a body sufficiently developed for rational func-
tioning, the embryo or fetus is not ‘ensouled’ and therefore not a human person.

Of course, the easiest way around this argument for those who oppose abortion
or lethal research on human embryos is simply to deny the relevance of hylomorphic
theory—the ‘soul’ simply does not or should not come into the discussion of moral is-
sues. Others have suggested that this argument proves too much—not only are embryos
not human beings (let alone persons) but infants as well are not human beings.

Its proponents do not wish to place ‘hominization’ at a point after birth, for it is
obvious to everyone that the newborn is at least a human organism. And yet were
they consistent in their requirement that the ‘biological presupposition’ for mental
actions be present before there is a human being with a rational soul, that is where
they would have to place it. The brain is certainly present at six weeks and it is
functioning even at eight weeks [after conception]. Also it is true that the cerebral
cortex develops later, present at three months, and connected with the rest of the
brain, the brain stem, at about three and a half months [after conception]. But
not until three months after birth, at the earliest, do the nerve cells in the cortex
have the kind of connections needed to provide the biological basis for mental
and reflective actions (Lee 1996, 89).

But of course, that won’t do. Even if one agrees with Tooley that newborns are
not persons, it would be difficult, to say the least, to deny that babies are biologically
human, members of homo sapiens.

Even if one accepts some form of hylomorphism in which the human person is a
unity of body and soul, an ensouled body, there is ample room for criticizing Aquinas’s
view as arising from a faulty understanding of the scientific facts. Thomas Aquinas
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certainly held a version of hylomorphism, but his understanding of the embryo as not
a human being did not arise so much from his understanding of Aristotle as from his
misunderstanding of basic biological processes. In an age without microscopes, the
best understanding learned people of the thirteenth century had of microbiology was
far from accurate. As Aquinas scholar Mark Johnson writes:

As a committed student of Thomas’s writings I must confess that none of his
efforts on this issue [of human embryology and ensoulment] is salvageable. It is
simply not possible to ‘tweak’ what Thomas has said, for the very simple reason
that the entire embryological basis upon which Thomas’s argument rests, and
from which the trajectory of his later claims about delayed hominization takes its
origin, is factually false, and completely so. Thomas thought that the male’s seed
did not become one with the female’s material contribution, which he believed
was in such a crude state that effort was needed to bring the maternal contribution
to even a minimal state of life; that is false, for we know now that the sperm
and the egg prior to fertilization are highly and equally organized, though ‘half-
organized,’ as it were, such that the union of the two at fertilization results in
a single body that is materially one, and formally or organizationally one, and
is indeed organizationally more sophisticated than either the sperm or the egg
had been, on it own, prior to fertilization—after fertilization occurs, of course,
it is improper in the discipline of biology to speak further of ‘the sperm’ or ‘the
egg,’ since those two erstwhile realities no longer exist, but have become ‘parts’
of another whole. Thomas thought that the embryo was the passive recipient of
the semen’s agency, since the semen worked-over, and shaped, and ‘built’ the
structures in the passive embryo, first developing in it the structures necessary for
nutrition, then eventually sensation, and so on; that [too] is false (Johnson 2002,
196).

So if one rejects the outdated biology, but accepts some version of hylomorphism in
which human persons are embodied spirits or ensouled bodies, what can one hold about
the human embryo? Put another way, if Thomas were familiar with modern embryology
and retained his philosophical beliefs, what would he hold about the beginning of human
existence? Benedict Ashley and Albert Moraczewski answer:

The principle organ required by [Thomas’s] argument need not be one that here
and now is capable of acting as the instrument of intellection. We are human
persons even when we are asleep or comatose from a brain injury. Instead, for
Aquinas a living organism is one capable of acting as the proportionate efficient
cause of its own self-organization and other vital activities. Thus the primary
organ that is required in the fetus for its intellectual ensoulment is not the brain
as such but a primary organ capable of producing a brain with the capacity for
intellectual cognition in the body at some appropriate phase of the human life
cycle. What is the primary organ that causes the human body to develop so as
to be proportionate to ensoulment and human personhood? Modern embryology
shows clearly that it is the nucleus of the zygote produced by the fertilization of
a human ovum by a human sperm, since that nucleus 1) contains all the genome
or information (formal cause) required to build the mature human body with
its brain as its primary organ and the instrument of intellection and 2) is the
principal efficient cause proportionate to the task of mature development of the
human organism. (Ashley and Moraczewski 2001, 199–200, emphasis in the
original).
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In other words, if one applies the philosophical principles adduced by Thomas
Aquinas to the findings of contemporary embryology, then one arrives at the personhood
of the embryo (see too, Haldane and Lee, 2003).

4.7. Cost Benefit Analysis

Finally, some suggest determining the lines of personhood for human beings by means
of judging the costs and benefits of “drawing the line” in various places. As Ronald
Green writes:

Every expansion of life’s boundaries represents a corresponding diminution of
living people’s rights, liberties, and resources. Determining a being’s status, that
is, the selection of appropriate marker events for according moral respect, requires
a careful ‘balancing judgment’ in which one must weigh the reasons for selecting
any particular point on a developmental path against the reasons for not selecting
that point (Green 2001, 38).

However, if personhood depends upon the weighing of costs involved in granting
personhood against the costs to others, the door is opened, in certain circumstances, for
that calculus to lead to the denial of personhood even to rationally functioning adults,
whether as individuals or as members of a class. Although this reasoning is often used
to justify the death penalty, even the rights and dignity of the innocent could not be
secured by this kind of justification. Green writes:

The alternative to abuse and exclusion is not to obscure the need for choice
and decision in these matters, but to make choice explicit and to be prepared to
rationally defend one’s criteria before the entire human moral community. Every
member of this community has a vital stake in these matters, and every person
has a right to be aware of and to participate in these determinations (Green 2001,
52).

However, one can hardly determine who is a member of the human moral com-
munity by discussion with members of the human moral community. This circular
reasoning occurs regularly in Green’s justification of lethal human embryo research:

Boundary decisions about life’s beginning and end affect us all and must be
thought of as being made by us all. No one capable of engaging in reasoned
discussion can arbitrarily be excluded from participating in making them. They
must also be made with the maximal degree of objectivity and impartiality we
can achieve, and they must embrace the interests of everyone affected by them
(Green 2001, 52).

Again, precisely the question at issue is who counts as “us” and “everyone.” Whose
interests, potential or actual, weigh in the deliberation? By its nature, a cost-benefit
analysis of whatever kind cannot determine who should benefit nor what counts as
a “cost” or a “benefit” (MacIntyre 1992). So a cost-benefit analysis is incapable of
answering questions of personhood.

5. THE UNCERTAINTY ARGUMENT

Now, many philosophers have noted that even if there is a reasonable probability that a
human person is present from conception, we should not proceed with abortion. Imagine
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if a building were slated for demolition. Suddenly, a few persons arrive urging that the
demolition not proceed because there are human beings still left inside. It would be
gravely irresponsible to destroy the building in such circumstances until these concerns
were adequately addressed. Or imagine a hunter who could not determine whether the
movement behind the bush was caused by a wolf or by a person. The hunter has an
obligation not to fire until determining that no person will be injured. Hence, even
if questions remain about the personhood of the human embryo, it would be unjust
to kill such a being precisely because serious doubts arise about the status of this
being. This consideration is immeasurably strengthened by recalling that in every other
instance where personhood was denied to a class of human beings, we judge that a
moral catastrophe took place. Since the human/person distinction has thus far had a
100% rate of failure, it is reasonable to adopt the inclusive view—every human being
is a person.

But the dignity of the person is not limited to cases where the person is the recipient
of another’s action. This dignity also extends to the acts of the person. In other words,
the dignity of the person includes not just the person as patient but also the person as
agent. It is to this topic that we now turn.



CHAPTER 4

HOW IS THE DIGNITY OF THE PERSON
AS AGENT RECOGNIZED?

Distinguishing Intention from Foresight

We have spoken thus far about the dignity of the human person as patient, that is,
as recipient of action. But human dignity also is seen in considering the person as
agent, as the source of responsibility for action. One way of doing this is through the
intention/foresight distinction.

Raymond G. Frey rightly notes that there is no issue in general ethics or in medical
ethics more vexing than the distinction between intention and foresight (Frey 1996,
66). It runs through arguments about abortion, physician-assisted suicide, self-defense,
war-time bombings and euthanasia. It is especially important for bioethical questions
treated throughout this book. Legal theory relies on the distinction in differentiating
criminal endangerment and neglect from homicide and murder of various kinds. De-
ontologists and consequentialists wrangle over it. Moral theology employs it when
differentiating direct from indirect cooperation in wrongdoing. It also is essential to
traditional formulations of double effect reasoning.

The debate focuses on two principle questions: Is the intention/foresight (I/F) dis-
tinction always, sometimes, or never morally relevant or determinative? And secondly,
can the distinction be consistently drawn so as to distinguish various cases or is the
distinction itself too vague to clarify moral dilemmas? Both questions are of great
importance in bioethical debates and both bring into play the dignity of the human
person.

Before addressing either question, however, it is important to understand more
precisely what is meant by the distinction. The distinction between intention and fore-
sight should not be confused with the distinction between omission and commission,
nor with the distinction between doing and allowing. Although every commission and
doing is intentional, some omissions and some allowings are also intentional while
some omissions and some allowings are not intentional. If one chooses not to go to
one’s wedding, then although this is an omission, it is clearly also intentional. One can
intentionally allow as well, when for instance, a fire chief chooses to allow a fire to
burn itself out. He is intentionally letting the fire burn. Thus the I/F distinction does
not correspond straight-forwardly to either the commission/omission distinction or the
doing/allowing distinction so one ought not to suppose that one merely foresees what
one allows or omits. One can allow or omit something intentionally.1

1 There is however one distinction that, if properly understood, would correspond to the I/F distinction. In
reference to killing, intentionally causing death is sometimes called “direct killing” and foreseeing, but
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Although some philosophers have raised difficulties, many ordinary common sense
judgments reflect not only the existence of but also the importance of the distinction
between intention and mere foresight (the I/F distinction) of consequences. Having
cleaned his car, a man foresees but does not intend that it will become soiled. The college
professor foresees that her lecture will bore a number of students in the class however
she does not intend to induce boredom. Studies show that greater access to education
in a society leads not only to an expansion of knowledge but also to increased levels
of suicide. Although one foresees that people will die, such universalizing of access to
education seems justified and surely cannot accurately be described as “killing” even
though the predicable result is an increased number of deaths. On the other hand, it
seems wrong to intend to kill people (in say, medical experiments) for the sake of
expanding knowledge. One can foresee that people will die in car crashes whenever a
freeway is built, but this differs from killing people in order to build a freeway.

When General Eisenhower ordered his troops into to take the beach at Normandy
on June 6, 1944, he knew that many would die on that long day. When Adolf Hitler
ordered that any German troops fleeing the advancing Russians be shot on sight as
guilty of treason, he intended that these troops die. Eisenhower and Hitler had differing
relationships to their troops on this account. The general who foresees his troops dying
differs from the general who intends his troops to die. The Christian prohibition of
suicide and laudation of martyrdom hinges on the importance of this distinction. The
suicide intends his own death often as means to be freed from a life “not worth living”;
the martyr foresees she will die but cannot be said to intend that she die (we cannot
after all intend the actions of others but only our own).

If one accepts the Kantian principle that humanity is always to be respected as
an end in itself and never used simply as a means, then the I/F distinction becomes
particularly important. In other words, to intend harm to another, to make them ‘fit’
into our plans by killing or injuring them, is an example of using someone as a means.
By its very definition, we use ‘means’ intentionally, otherwise they would not really
be means. Thomas Cavanaugh puts the point as follows: “By definition, an end or
means is intended. Ends and means are not only the effects of agents; they are the
intended effects of agents. Thus, something is a means or an end not merely because
an agent causes it, but only if the agent causes it-a means-to achieve something for
the sake of which the agent acts-an end” (Cavanaugh 1999, 184). So causing the very
same effect to a person may violate Kant’s categorical imperative if intended but may
not violate it if unintended. “Accordingly, the [means-end] principle depends on the
intended/foreseen distinction in so far as the distinction marks the difference between
causing something as an end or means and causing something voluntarily, but neither as
an end or a means. Similarly, the intended/foreseen distinction does not account for its
own ethical relevance, but relies on the end-not-means principle to do so” (Cavanaugh
1999, 185).

Jonathan Bennett sees a problem with this reasoning. “I can find no reading of the
‘end not means’ principle which makes it both plausible and relevant to [maintaining
that the intended/foreseen distinction has ethical import]. If there is one, it must not

not intending, that someone will die as a result of action is called “indirect” killing. The physical causality
of death is not at issue. You can “directly” kill someone by setting a trap which kills even in your absence,
and so without your “direct” and immediate intervention. Direct killing and indirect killing correspond
respectively to intentionally causing death and merely foreseeing that death will come about.



HOW IS THE DIGNITY OF THE PERSON AS AGENT RECOGNIZED? 69

only clear the tactical bomber of using the civilians as means, but must imply that he
is treating them as ends. Tell that to the civilians!” (Bennett 1995, 218). Dead is dead
after all, regardless of whether the death comes about intentionally or as a foreseen
effect of another’s action.

However, even from the perspective of the recipient of action, the I/F distinction
is important. The concentration camp survivor Harold Gordon, in his book The Last
Sunrise, recalls his reaction to nearly dying as the result of “friendly fire” that is to the
foreseen but not intended bombing of the Allies: “I felt that since death was just around
the corner, I would rather die by allied bombs than at the hands of the Germans” (Gordon
1992, 154). What would cause him to think this? Death is death whether brought about
intentionally or not, but there is a difference intuited by Gordon even in terms of those
harmed (or potentially harmed) by the action. To be intentionally killed is to undergo
an indignity not suffered by being killed through the side-effect of another’s morally
legitimate action. The I/F distinction made a difference to Gordon even though the
actual injuries that he would have suffered would have differed not in the least. When
one considers less severe injuries the difference perhaps becomes clear. When one child
intentionally hurts another, the offence to the child’s dignity is greater when the other
child ‘tried’ to injure even if the pain is the same as when the pain is not caused ‘on
purpose.’ There is a more acute offence to human dignity, as experienced by the victim,
when the harm is done intentionally, rather than as a foreseen side-effect of the agent’s
action.

Thomas Cavanaugh sees another problem with Bennett’s argument. Kant’s princi-
ple, he points out, can be read conjunctively or disjunctively. Conjunctively, the principle
would be that we must always benefit others and also at the same time never use other
persons merely a means. Taken disjunctively the principle would mean: either benefit
persons or at least don’t use persons simply as a means. Why prefer the disjunctive
reading to the conjunctive? Cavanaugh writes:

The disjunctive reading of the ends-not-means principle compares favorably with
Bennett’s reading on at least two counts. First, from one basis—that people are
ends in themselves—the disjunctive reading generates a variety of judgments
regarding the ideal, the permissible, and the impermissible. Read disjunctively, the
end-not-means principle articulates common morality’s intuitions that there are
minimum ethically acceptable norms of behaviors and acts that rise significantly
above the minimum. Moreover read disjunctively, the principle captures nuances
concerning the better and worse amongst those acts judged to be permissible or
impermissible. The conjunctive reading fails to capture these distinctions and
nuances. Second, although Kant’s precise meaning is not at issue, the disjunctive
reading is closer to what Kant himself proposes in his distinction between perfect
duties to others—for example, never to lie—and imperfect duties to others—for
example, to give to others from one’s own abundance (Cavanaugh 1999, 184).

For Kant, the fulfilment of perfect duties such as not lying, not killing the innocent,
and not committing suicide take precedence over imperfect duties such as benefiting
others or developing one’s talents. We should treat others as ends-in-themselves by
benefiting them, but our first duty is to make sure never to use them as a means.
Human dignity enjoins both perfect and imperfect duties and, in the formulation of
Kant’s categorical imperative considered here, implicitly affirms the importance of the
distinction between intention and foresight.
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Likewise, the Anglo-Saxon legal system presupposes the importance of the I/F
distinction through prosecuting crimes of criminal attempts, inchoate offenses, and
particular completed crimes. Of the criminal attempts, Mark P. Aulisio writes: “If
Gunner acts with the intention of causing severe bodily injury to Riddley and the fore-
sight that Riddley’s death is likely to result from her action, then, if she fails to cause
Riddley’s death, she is not guilty of attempted murder because she did not act with the
intention of causing Riddley’s death” (Aulisio 1996, 200). Likewise both attempted
(i.e., intended) murder and certain completed crimes such as larceny, burglary, treason,
conspiracy, and fraud presuppose the importance of intent. In sum, if the I/F distinction
does not have moral importance, then many common sense, moral, and legal assump-
tions will require extensive revision. If we are to accept that the distinction lacks moral
importance, advocates of various forms of utilitarianism or proportionalism owe us
an account of how these moral, legal, and commonsensical judgments can function
without this distinction in the many distinct realms in which it operates. They must
either trace these judgments to other elements than the foreseen/intended distinction
or they must deny the validity of the relevant judgments.

Although the distinction between intention and foresight has received the most
attention in the Catholic tradition in connection with Thomas Aquinas’s treatment of
self-defense, other places in Thomas’s corpus have a more explicit treatment of the
distinction presupposed by II–II, 64, 7. For instance, in I–II, 73, 8 ad 3, Thomas notes
that although spiritual death is worse than physical death, the one who murders commits
a worse act than the one who lures another into fornication because the murderer intends
to inflict injury on the other while the seducer presumably intends only the pleasurable
act and merely foresees that this leads the other into sin.

Thomas also provides a rationale for holding that effects that are intended by the
agent shape the agent’s character more than do effects that are merely foreseen but not
intended by the agent. Of course, foreseen effects are important in determining whether
or not an action as a whole is good. But despite this importance, a primary emphasis
should be properly given to intended effects if the dignity of the human person as agent
is to be preserved. Human actions, proceeding from human reason and will, sometimes
create effects in the world, and these effects differ radically in their moral meaning from
the effects brought about by non-human animals or inanimate objects. Taking seriously
the dignity of the human person as agent requires attention to the reason and will of the
agent in all its specificity and detail. To treat the causings of a tree and the ‘causings’ of
an acting human person without proper distinction is to fail to acknowledge the dignity
of the person as agent. From such considerations, the importance of the distinction
between intention and foresight becomes more readily apparent.

Thomas notes in De malo 2.2 that it is from the motion of the will that greater or lesser
merit is determined before God. Examples from common experience bear this out. If
John merely considers a wicked plan of action and believes it desirable (intellectus,
voluntas), he is better than Larry who considers it, delights in the possibility, and
moves to carry it out (intellectus, voluntas, fruitio, intentio). John and Larry are both
better than Bruce who considers, desires, delights in, moves to carry out, plans for,
and finally carries out a wicked end (intellectus, voluntas, fruitio, intentio, consilium,
electio, imperium, usus). For Thomas, the greater the motion of the will, the greater the
engagement or identification of the person with the action, both for good and for ill.
Thus, contra Abelard, the person who intends to give alms (intellectus, voluntas, fruitio,
intentio) merits less than the one who actually does give alms (intellectus, voluntas,
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fruitio, intentio, consilium, electio, imperium, usus). The analysis of these examples
leads us to conclude that the more acts of willing and knowing involved, the further the
agent proceeds down the chain of human action towards the execution called usus,
the more significant the end in forming his or her character becomes. Hence, Thomas
writes in Summa theologiae I–II, 20, 4 as well as in II–II, 76, 4 ad 2 that the exterior
acts add goodness or malice to the preceding interior acts.

This leads one to see a morally significant difference between the intended and the
foreseen effects of human action. Since the foreseen consequences of an action are
understood or foreseen by the intellect (intellectus), while the intended consequences
involve not only intellect but also three acts of the will (voluntas, fruitio, intentio), the
intended more fully engages the human person.2 Just as the one who intends an end
and carries out the end is more self-determined by that end, than the one who intends
the end but does not carry it out; so, ceteris paribus, the one who intends an end is
more self-determined by it than the one who foresees that an end will come about but
does not intend it as a means or a remote end.3 In other words, an agent intending
an end must want the end, and what an agent allows himself to want determines what
kind of character the agent develops. The intended pertains to the will of the person,
for intentio is an act of will. A good or bad will leads to a good or bad character. The
foreseen pertains to the person’s understanding (intellectus) but not to the will of the
person (voluntas, fruitio, . . .). The foreseen, in fact, does not engage the will properly
at all, but only the intellect.4 A person who foresees bad consequences coming from
her action can be said not to want that effect, though perhaps she does not want the
effect not to be. Needless to say, that one merely foresees an evil effect coming from
one’s action does not means that one is always or even often justified in not preventing
such an effect. On the other hand, the one intending an evil wants the evil object as
a means or an end sub ratione boni. If one in no way wanted or desired the object,
one’s will would not be drawn to it in one’s intention. Thus, death as a foreseen effect
of an act does not define the human action as killing since human acts proceed from
reason and will, and ex hypothesi a merely foreseen effect does not proceed from the
will desiring the effect as either as a means or end (electio/intentio).

Thomas Cavanaugh explicates this point, though not with explicit mention of
Thomas, by consideration of four different ways a dentist could cause pain. (1) A
dentist could cause a patient pain for its own sake because, say, she hates the patient.
(2) The dentist could cause pain as a means to teaching a lesson. “I told you that this
would happen if you didn’t brush your teeth!” (3) A dentist could cause pain as an end

2 Nor should Thomas’ account of human action be interpreted as “merely” psychological, for it appears not
in the discussion of the nature of man in the Prima Pars but between a treatment of man’s final end and
good and evil in human action. Given its context, Thomas’ account of the steps of human action must have
moral and not merely psychological significance.

3 I add “ceteris paribus” to cover the indirect voluntary, i.e., a consequences that one can and ought to effect,
but does not. Hence, even though the ship’s captain intends to take a nap and merely foresees that this will
mean the ship will be in danger of sinking, since the captain can and ex hypothesi should guide the ship,
he is responsible for the danger in which he puts the ship. The ‘indirectly voluntary’ does not help the
proportionalist however, for their denial has to do with foreseeing and intending the very same end, for
instance, abortion; their denial does pertain to the voluntarium in causa.

4 As Thomas Cavanaugh pointed out: “[A]n agent’s intention reveals the agent’s volitional commitment to
acting to effect the object apprehended as good and realizable. Foresight reveals an agent’s intellectual
apprehension of what will be. Thus, intention differs from foresight as volitional commitment differs from
intellectual apprehension” (148). Double Effect Reasoning. Notre Dame Diss. 1995.
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and as a means. She both hates the patient and also wants to teach him a lesson. (4) The
dentist causes pain, not as a mean or an end, but as a concomitant, a side effect. You
have a severe allergy to all known painkillers, but badly need dental work, so it must
be done in this painful way. Of these four, which would be the most easily to justify?
Other things being equal, it seems fairly clear we go from worst case scenario (the
masochistic dentist) to best case (fully justified). How do we explain this? Cavanaugh
writes:

If an act that has pain as its end is, other things being equal, worse than an act
that has [sic] pain as a means in so far as willing as an end is more intense than
willing as a means, then there is also a relevant difference, other things being
equal, between willing as a means and willing as a concomitant or side-effect of
what one does will as an end or a means. That is, just as willing harm as an end
in itself is worse, others things being equal, than either willing harm as a means
or willing harm as a side-effect, so too willing harm as a means is worse, other
things being equal, than willing harm as a side-effect. This is precisely the point
upon which the i/f distinction depends (Cavanaugh 1997, 138).

The various stages of willing described by Thomas mark distinct volitional states
and thus help both describe and explain the I/F distinction.

Suggesting that the intention/foresight distinction has moral import does not im-
ply that in all cases it is ethically permissible to foresee and not prevent the deaths
of others. Imagine I am sitting quietly by the poolside playing chess with my son
while my daughter is swimming. Unfortunately, she begins to drown but rather than
save her I continue to play (I nearly have him in check), keeping firmly in mind that
I merely foresee but do not intend for my daughter to die. It is at least logically possible
that I merely foresee her death but do not intend it. Nevertheless, I would clearly act
wrongfully in not preventing the drowning, and this has been explained in classical
terminology by saying that one must have a very serious or proportionate reason for al-
lowing someone to die when the death is fully foreseen and preventable. Circumstances
change cases, so for example, it might be morally licit not to try to rescue someone
from drowning if there was a very good chance you yourself might also die. Thus, it is
difficult to say a priori before the circumstances are fully described in what cases one
may allow foreseen bad effects and in what cases one ought to prevent such bad effects
even if not intended.

HOW SHOULD THE INTENTION/FORESIGHT DISTINCTION BE DRAWN?

Having examined why the intention/foresight distinction has importance, we can move
the focus from the first question about moral relevance to a second question of great
importance. Can the I/F distinction be non-capriciously drawn in a variety of cases?
Can it be non-arbitrarily applied?

The question could be reformulated thus: How do we distinguish the intended from
the foreseen? What is included in a means to an end? Even if the distinction between
intended and foreseen effects is morally important, the application of the distinction,
especially in hard cases, seems arbitrary, if not impossible.

First, I would like to examine some failed attempts to distinguish the intended and/or
chosen from the foreseen, failed at least if one takes for granted certain paradigmatic
cases. Secondly, I suggest four characteristics that differentiate the intended or chosen
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from the foreseen, thereby determining what is included in a means to an end. These
differentiating characteristics allow us to distinguish a number of similar but essentially
(that is, considered as human acts) different cases from one another.

Advocates of the I/F distinction have characteristically agreed that we should differ-
entiate the Terror Bomber (TB) from the Strategic Bomber (SB) and physician assisted
suicide (PAS) from terminal sedation (TS).5 Most also agree that we should distin-
guish the craniotomy case (CC) from hysterectomy case (HC) and, following Aquinas,
self-defense resulting in death from killing for the sake of self-defense, though not all
do. In clarifying the distinction, we will use agreed upon cases as reference points and
then use the clarified distinction to differentiate cases still in dispute such as dividing
conjoined twins or the use of methotrexate in ectopic pregnancy.6

Let me here begin by describing two sets of cases often contrasted, namely, the
Hysterectomy Case (HC) and the Craniotomy Case (CC) and the case of the Strategic
Bomber (SB) and the Terror Bomber(TB). In the HC, a woman is diagnosed with
aggressive uterine cancer. Coincidentally, she is also pregnant and the unborn child
is not yet viable. If the doctor waits to remove the uterus until the child is viable, the
aggressive cancer will assuredly lead to the woman’s death. If the doctor does not wait to
remove the uterus, and instead removes it immediately, then the woman will survive but
the child will certainly die. In CC however, a different problem exists. Though virtually
always detected before delivery in developed nations, cephalo-pelvic disproportion can
result in a situation in which a woman and child may die during an attempted delivery.
The child’s head is simply too large to pass through the birth canal. The alternatives
are stark: it would seem that either the doctor does nothing and both mother and child
perish or the doctor crushes the child’s skull, killing the child and facilitating an end
to the labor. If the doctor does nothing, four outcomes are possible. First, both mother
and child may die in the course of labor. Secondly, the baby may die in the course
of labor, thereby rendering entirely inconsequential the crushing of the skull ending
the labor and preserving the mother’s life. Or, it may happen that the mother dies in
the course of labor, in which case the child may be safely removed by cutting open the
corpse. Finally, both mother and child may live if the child’s head narrows or mother’s
birth canal distends enough to overcome the initial cephalo-pelvic disproportion. On
the other hand, the doctor may intervene by crushing the head of the child, thereby both
ending the life-threatening delivery and killing the child so that the mother may live.
In HC, the death of the child is normally said to be foreseen and not intended. In CC,
according to most but not all authors, the death of the child is intended.

The example of bombing civilians that sparked John Ford’s well known article on
double effect reasoning provides what has become another paradigm case of foreseeing
versus intending an evil effect (Ford 1944). Munitions factories are often located in or
near civilian populations. An act of bombing a munitions factory then often has two
effects, the destruction of the munitions factory and the destruction of innocent human
life. In the case of the Strategic Bomber (SB), the bomber undertakes the destruction

5 Although historically terror bombing is sometimes euphemistically called strategic bombing, e.g., when
England terror bombed Germany, they called the division strategic bombing division, I retain the term in
so far as it is common in the literature and Strategic Bomber (SB) allows for an easy contrast with Terror
Bomber(TB) that speaking of Tactical Bomber instead would not.

6 Needless to say, the paradigm cases are not universally accepted even though they are widely accepted.
Here I presuppose this wide acceptance to further clarify the distinction given certain presuppositions. To
examine these presuppositions falls outside the current enquiry.
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of a munitions factory, even though it is clear that innocent civilians will be killed in
the process. In the case of terror bombing (TB), the bomber seeks to kill civilians so
as to bring war to an early end. Both SB and TB know they will kill civilians and both
undertake this mission in order to bring war to a speedy end. However, SB is said to
solely foresee the deaths of the civilians while TB intends the deaths of the civilians.
Can we derive satisfactory criteria for distinguishing the intended from the foreseen
for these two sets of cases?

(I) Some Prior Attempts at Distinguishing the Intended/Chosen from the Foreseen

Authors have suggested several different ways in which to mark the distinction be-
tween the intended and the foreseen. These criteria include (1) the likely or inevitable
connection between one’s act and the evil effect, (2) the causal contribution of the bad
effect to the end of the agent, and (3) the agent seeks to affect another person making
him or her the object of the agent’s activity. By these criteria, one is said to be able to
distinguish the intended from the foreseen in various cases.

Perhaps the most common way of determining whether an effect is only foreseen
or also intended rests upon the distinction between effects that come about seldom
or rarely and those that come about often, characteristically, or always.7 Roderick
Chisholm writes:

I would say that if a rational man acts with the intention of bringing about a certain
state of affairs p and if he believes that by bringing about p he will bring about
the conjunctive state of affairs, p and q, then he does act with the intention of
bringing about p and q (Chisholm 1970, 636).

Thus, if an effect rarely comes about, then it is not intended. An injury brought
about in normal horseplay is an evil effect foreseen to follow in rare cases from this
mode of recreation, but certainly not intended. If, on the other hand, the effect always
or often comes about, then according to Chisholm’s principle of the diffusiveness of
intention (PDI), it is included in the means. Inflicting or suffering an injury in a duel,
then, cannot be a merely foreseen effect of dueling, but rather, is partially constitutive
of duelling. That which comes about for the most part from what one strictly intends
must be said to be included in the means to the end. Or, if one wanted to be more
restrictive in determining intention, then one could restrict one’s account of intention
to encompassing only those effects which inevitably come about from chosen activity.
Discomfort always accompanies long distance running, therefore, an intention to run
a marathon is also an intention to experience discomfort. If an effect follows from a
cause inevitably or is very “close” to the cause (Foot 1980, 156–165), then the effect
is included in the means.

7 See, Michael Bratman, Intention, Plans, and Practical Reason (Cambridge, MA. Harvard University
Press, 1987) p. 189. See too, Richard McCormick’s remarks on the “preprogrammed object” in Critical
Calling (Washington, D.C.; Georgetown University Press, 1989) pp. 224–225. McCormick suggests that
the “operation of another cause is necessary for a true side-effect” (McCormick, p. 225). This criterion
of distinguishing the intended from the foreseen would exclude, a priori, a distinction between the Terror
Bomber and the Strategic Bomber for in both cases no other cause brings about the effect of civilian
deaths. For more on McCormick and his proportionalism, see Christopher Kaczor, Proportionalism and
the Natural Law Tradition (Washington, D.C.: The Catholic University of America Press, 2002).
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Though intuitively plausible, a number of considerations seem to undermine the
PDI. As Mark P. Aulisio points out, if Chisholm is talking about logical entailment,
then he is right. If I intend to P and P logically entails Q, then I intend P and Q. However,
in the examples of intention discussed in the realm of practical reason, the entailment
of Q by P is not logical but causal. A man acts to kill a stag P knowing that the king on
the stag will fall and die Q. In cases of practical reasoning such as this if P, then Q is
not a logical entailment but a causal one (Aulisio 1995, 341–354 ). The plausibility of
Chisholm’s argument rests on this ambiguity.

Joseph Boyle and Thomas Sullivan offer a counter-example against PDI (Boyle and
Sullivan 1977, 358). Imagine a person with a stuttering problem whose father has been
unjustly impugned. The son rises up to properly explain the situation and defend his
father. Clearly, the son intends only to defend his father by his speech and not to stutter
which he strives as much as possible not to do. However, if PDI were right, the son
would also intend to stutter, but it is obvious from the facts of the case that he does not.

Aulisio thinks this rejoinder fails. “They simply assume that struggling to P and—Q
implies intending to P and—Q” (Aulisio 1995, 343). He continues: “Boyle and Sullivan
need a principle that would allow them to extend intention to wants or desires one has
in acting even in the face of what they acknowledge is a ‘certainty’ that the want or
desire will not be satisfied” (Aulisio 1995, 343).

It seems likely, however, that many such cases do exist in which people intend to do
something despite near certainty or certainty that they will not succeed. Teams down
by many runs late in the game, the lovesick who try to woo the distant and cold beloved,
and the fatally ill who still strive to stay alive are just a few examples. Of course, if
there is no chance whatsoever to realize some effect, then one cannot be said to intend
that effect as for example, someone who jumps out of a window cannot be intending
to fly. But in the stuttering example, there is a chance to control the stuttering a bit.
Though the son lacks complete control over his speech, he still enjoys at least partial
control. The principle needed is that although one cannot intend the strictly impossible,
one can still intend the extremely unlikely or that which is only possible in part.

Chisholm’s principle of diffusiveness of intention also leads to the conclusion that
the cases almost everyone agrees should be distinguished through the invocation of
the distinction between intention and foresight should not in fact be so distinguished.
Insofar as our intuitions about these cases are stronger than our intuitions about the
principle of diffusiveness of intention, we have reason to be suspicious of PDI. PDI
elides the difference between the Terror Bomber’s killing and the Strategic Bomber’s
killing. Both know that the dropping of bombs in this place at this time will inevitably
bring about the deaths of civilians. It is not that the Strategic Bomber merely risks
this bad effect, rather he has moral certainty that it will come about. The bad effect is
“inevitable” in both cases. Hence, if inevitable effects are included in a means, then
both the Terror Bomber and the Strategic Bomber intend the deaths of the civilians
as a means. Likewise, according to this criterion, the death of the child in both the
hysterectomy case and the craniotomy case is intended, since in both of these cases the
negative effect is inevitable. Hence, the criterion of an effect’s likelihood will not serve
both to distinguish the intended from the foreseen and to preserve the paradigm cases
that most agree are distinguishable.

Another possible criterion for determining what is included in a means is that there
is a causal connection between the bad effect and the good effect sought by the agent
such that the bad effect contributes to the good ends the agent has in view. The SB does
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not intend the deaths of the civilians because the bad effect (the deaths of the civilians)
does not contribute to his goal of destroying the munitions factory. For the TB, killing
the civilians is precisely his goal (an intermediate goal) to terrifying the other side into
surrendering. In HC and CC, the use of this criterion to distinguish the intended from
the foreseen leads Germain Grisez, John Finnis, and Joseph Boyle to the conclusion
that in neither the HC nor in the CC is the negative effect of death a means to the end
of saving the mother’s life (Hart 1968, 113–135; Boyle 1977, 303–318). The death of
the child does not contribute to the preserving of maternal life in either case. Means
then are understood as that which causally contributes to the desired end: a side-effect
is that which does not causally contribute to the desired end.

However, this criteria leads to the conclusion that physician-assisted suicide (PAS)
to relieve pain and terminal sedation (TS) should not be distinguished but rather placed
in the same category as intentional killing. Although there is no agreement as to whether
such cases actually exist, assume for the sake of argument that in certain cases of PAS,8

the doctor kills the patient as the only way to end pain. In the case of terminal sedation,
morphine is administered, itself a licit act, and this morphine suppresses the function of
the nervous system, which both relieves pain and can cause respiratory failure leading
to death. The death in this case contributes to the goal of ending pain by ensuring that
pain never again can arise. In both cases, the death contributes to the end sought by
the agent, namely the ending of pain.9 Likewise, in both self-defence resulting in death
and in killing another in order to defend oneself, the death of the other contributes
to the goal, that is, securing self defense. The criterion of “contributing to the ends
of the agent” will not even help distinguish the TB from the SB in those cases in
which the Strategic Bomber knows that he will kill civilians and that these civilians
deaths will bring about a quicker end to war. It is true that the civilians deaths do not
contribute to the Strategic Bomber’s proximate end of destroying the factory. However,
the Strategic Bomber and the Terror Bomber share the remote end of bringing the war
to an end, and the deaths of the civilians may in fact in both cases contribute to this end.
If all effects that contribute causally to the more remote ends sought by the agent are
intended, then the distinction between Terror Bomber and Strategic Bomber does not
obtain in cases in which the Strategic Bomber knows that the deaths of the civilians will
contribute to the remote end sought in dropping the bombs, that is, ending the war. The
criterion of causal contribution to the agent’s goals does not then serve to distinguish
the intended from the foreseen for the paradigm cases.

Warren Quinn and Kevin Flannery have suggested that the criterion should
be whether or not the agent seeks to affect the victim (Flannery 1993, 499–512;

8 The issue in PAS should not be cast merely in terms of pain control. Were someone to be in great pain and
a physician were about to kill that person to relieve this pain, surely if the one suffering were to protest
that he or she wanted to live, there would be little debate about whether or not the doctor should kill. It
may indeed be a necessary condition for some authors condoning PAS that the patient is in great pain, but
surely it is not a sufficient condition.

9 Aulisio suggests that this is a second problem for Boyle and Sullivan, namely that they must accept that
desire of even an unlikely consequence of one’s action is sufficient for intention (Aulisio 1995, 343–44).
Thus, they should hold but do not that terminal sedation is intentional killing. Aulisio however does not
distinguish between vel1eity as an act of will and intention. Velleity is distinguished from intention in part,
I will argue below, by the element of “struggle” or “endeavouring”. The doctor in the example may wish
or even desire that the patient die but he is not struggling or endeavouring to bring death about as would
someone who is intending death. In the stuttering case, the man is clearly struggling and endeavouring to
not stutter.
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Quinn 1989, 334–351). In the case of the TB, the bomber seeks to affect the civil-
ians by dropping bombs in their vicinity. On the other hand, the SB does not seek to
affect civilians in one way or another. Likewise, in CC, the object of the operation is
the child, and the operation has a negative effect upon the child. In contrast, in the HC,
the surgeon has the uterus and not the child as the object of his or her activity.

This criterion, though successfully distinguishing CC/HC and TB/SB, does not
provide us with means of distinguishing PAS from TS. In both PAS and TS, the subject
of the operation is the same. Physicians in both cases seek to have an effect on the
patient. Likewise this criterion does not distinguish self-defense leading to the death of
another from killing another so that one may preserve one’s life. Though the criterion
of whether or not one seeks to affect the other person helps to distinguish some of
the paradigmatic cases from one another, Quinn’s (and Flannery’s) account does not
provide a general means of distinguishing all of the cases. (Marquis 1991, 537–540).
How then can we distinguish what is intended from what is foreseen?

(II) Suggested Criteria for Determining What is Included in the Means to an End

Thomas Aquinas’ account of human action constitutes one of his important contri-
butions to philosophy. Although there is some dispute about the exegesis of Summa
theologiae I–II, 6–17, one might summarize that Thomas describes the procession of
human action from thought (intellectus), wish for the end (velle or velleitas), intention
of the end (intentio), deliberation about the means (consilium), consent to possible
means (consensus), choice of means (electio), command (imperium) and carrying out
the deed (usus), and enjoyment of the completed act (frui). This account in fact helps
provide an answer to the question of how one can non-arbitrarily distinguish intention
from foresight in determining what is included in the means to an end.10

In the order of human action, intention, and not foresight, characteristically gives
rise to deliberation about means to be taken in order to achieve the end. For the Terror
Bomber (TB), as Michael Bratman has noted, how to effect the deaths of the civilians
presents a problem of achievement for which a solution must be sought. The Terror
Bomber may select the bombs that are most efficient for killing people, for instance
chemica1 weapons. If the TB is seeking to especially terrorize the population, the TB
may seek to bomb a school filled with children. A further problem may now arise as
to when the children will be in the school and how the bombing can best take them
by surprise. In contrast, for the Strategic Bomber (SB), how to effect the death of the
children is not a problem the achievement of which occasions deliberation. The problem
is simply how to blow up the munitions factory. Hence deliberation for the SB will be
about what sort of bombs will best disable heavy machinery. Thus, if achievement of
the evil effect presents a problem for the agent and results in deliberation about how to
achieve the evil effect, the evil effect falls within intention.

Secondly, again as Bratman has noted, an evil effect is intended if bringing about the
evil effect constrains one’s other intentions, limiting those options for which the agent
can give consent. Let us suppose that both bombers are also commanders formulating
further plans for defeating the enemy. The Terror Bomber-commander must be careful

10 I am indebted here to both Thomas Cavanaugh and perhaps more directly to Michael Bratman for drawing
these characteristics to my attention. Readers familiar with their work will recognize their explicit influence
throughout this section.
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that other plans do not encroach on the plan to bomb the school. Hence, TB will not
move troops into the area, an action that would cause the evacuation of the school, unless
he or she aims to give up the intention of terror bombing. By contrast, the Strategic
Bomber-commander is not constrained by the intention to blow up the school. SB can
move troops into positions that will occasion the evacuation of the school without in
the least affecting his or her intention to destroy the munitions factory. He or she can
give consent to other options without being constrained by the aforementioned prior
intention. This is the “constraining” condition.

Thirdly, the Terror Bomber endeavors to kill civilians while the Strategic Bomber
does not (Bratman 1987). The Terror Bomber will keep track of the movements
of civilians, adjust his plans to account for their movements and their defenses,
while the Strategic Bomber need not. If the children have found secure defenses, the
Terror Bomber will need to deliberate about the possible means to breaking down
these defenses or about the possibility that the mission can in no way be success-
fully accomplished. In contrast, the civilians simply do not enter into the Strategic
Bomber’s calculations in the same way. He endeavors to destroy the factory and his
planning will be focused on achieving this end. This could be called the endeavoring
condition.

Finally, the intended from the foreseen can be distinguished according to the criteria
by which success is reckoned. If the Strategic Bomber were to learn contrary to his
expectations that no children were killed, this news would not indicate any failure
whatsoever in his planned attack. On the other hand, the Terror Bomber, having heard the
news, would have failed his mission (even if he was in a way glad to have failed). Hence,
this criterion should not be construed as “approval” or “disapproval” as registered by
one’s emotions or feelings but rather with what one reckons as success or failure in a
given endeavor. Failure to realize what one intends differs from failure to realize what
one foresees.

What is included in a means to an end? What falls within intention and what
lies outside intention? The following characteristics help determine what lies within
intention and is included in the means: (1) the achievement of the effect presents a
problem for the agent that occasions deliberation, (2) the achievement of the effect
constrains other intentions of the agent. (3) the agent endeavors to achieve the effect,
perhaps being forced to return to deliberation if circumstances change, and (4) the
failure of the agent to realize the effect is a failure in the agent’s plan.

These four criteria are linked with Thomas’s account of human action. For Thomas,
deliberation (consilium) about how to achieve some effect only arises if that effect is
intended. Insofar as actions with a single mean require no deliberation, this condition
would be sufficient but not necessary for establishing intention. The achievement of
the effect constraining other intentions of the agent belongs to consensus, which again
follows intention but not mere foresight and addresses which means are appropriate to
realize the end. The agent endeavoring to achieve the effect perhaps being forced to
return to deliberation if circumstances change, captures the idea of electio or choice for
Thomas; a striving to realize the intention by some means. Finally, Thomas expresses
the idea that a failure of the agent to realize the effect is a failure in the agent’s plan by
means of fruitio or enjoyment of the act, a rational evaluation of whether one’s plan has
been realized. Each of these criteria is a sufficient condition for distinguishing intention
from foresight, though not all criteria may be met in every case.
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Thomas’s account of human action also helps avoid problems of circularity. The
notions of (1) deliberation, (2) constraint, (3) endeavor, and (4) plan as explained seem
to be notions which Thomas defines without reference to intention, indeed as elements
of the human act separate from intention, even though they always follow intention in
the order of execution.

These criteria distinguish the cases of terminal sedation from physician assisted
suicide. First, the achievement of the evil effect presents a problem in PAS, and not
TS, that occasions deliberation about what sort of dosage to give and perhaps even
the choice not to use morphine but a drug that brings about death more efficiently.
Secondly, the achievement of the effect constrains the other intentions of the agent. If,
for instance, euthanasia is illegal or frowned upon in certain contexts, the physician
may choose to kill the patient in a way or time that will be conducive to the act being
seen as accidental to mask the killing. TS requires no such further planning.

A difficulty arises with this analysis. The difficulty with (2) is that foreseen but
unintended consequences can also constrain an agent’s plans, so (2) is not sufficient
to pick out intended consequences. Suppose I give Sam frequent doses of morphine
to alleviate his pain, I know that the cumulative effect of the morphine will kill Sam
within a month’s time but killing him is not my intention. The effect constrains my plans
because I will no longer enjoy Sam’s company. This is obviously a case of terminal
sedation rather than PAS, but according to the criterion as stated the death of the patient
seems to be intended.

Although it is true that one’s intentions are constrained not only by intended con-
sequences but also by foreseen consequences, the constraint in question here involves
the ante rem achievement of the effect in question not the question of post rem con-
straint. If I am to achieve the effect of relieving Sam’s pain, this may constrain my
intention to prescribe other drugs, such as Serevent, that would relieve Sam’s asthma,
but would partially inhibit pain relief. On the other hand, the achievement of his death
does not constrain my other intentions, e.g, as it might if I were intending his death.
Thus, one who intends to kill must be careful not to do anything that would inter-
rupt the achievement of this effect. The objection then does not distinguish between
constraints arising from efforts to achieve an effect before that effect is realized from
constraints arising from the simple fact of some foreseen effect has been realized. In the
first case, if one desires to achieve an effect, say pain relief, one must not realize another
possible intention that might interfere with the original intention, e.g, the intention to
relieve asthma. In the second case, the factual existence of some effect constrains one’s
intention.

Thirdly, the physician assisting the suicide of another endeavours to achieve the
effect of death, perhaps being forced to return to deliberation if circumstances change
or the first attempt fails. Endeavouring to achieve death does not interest the doctor
whatsoever in TS. Finally, a failure of death to be realized is to be accounted as a failure
of the first physician but not the second, though both may share the same remote end
of relieving pain.

How do these criteria apply to the Hysterectomy Case (HC) and the Craniotomy
Case (CC)? Although such cases are from a medical standpoint very rare, they help
illustrate the issue. Grisez, Finnis, Boyle and others have noted that in neither the
hysterectomy case nor the craniotomy case is it the death of the child that secures the
life of the mother (Finnis, Grisez, Boyle 2001). Indeed, applying the suggested criteria
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above to CC, the death of the child is not intended. The physician does not deliberate
about how to achieve the death of the child nor does seeking the death of the child
constrain the doctor’s other intentions. Unlike a partial birth abortion, the doctor does
not endeavour to achieve the death of the child and were the death not to come about
it would not be considered a failure of either the proximate or remote ends planned by
the doctor. Thus, the death of the child in the CC is not intended.

On this view of intention, one could still believe that craniotomy is prohibited by
maintaining that it is the crushing of the skull that is wrong and not the death of the
child. Donald Marquis notes a weakness in the strategy, a weakness that threatens to
undermine the distinction on which double effect reasoning relies.

The difficulty with this strategy is that if we ask why crushing the child skull
is morally wrong, the answer surely is that it causes the death of the child. If
the child’s skull could be crushed without irreparable harm or death to the child
and the child could be removed from the mother’s birth canal thereby saving the
mother’s life, it is hard to believe anyone would want to condemn the action.
Hence, strictly speaking, crushing the child’s skull is in itself wrong only because
the action can, as a matter of fact, be redescribed as killing the child. But, of
course, we can describe the hysterectomy . . . in the same way (Marquis 1991,
523).

There may, however, be an option that both preserves the account of intention
described here and also excludes the craniotomy case. Even if crushing the head of
a child is not killing as a means to saving the mother, it may involve another evil
means, namely the mutilation of the child. Were this to be true, we could distinguish
CC and HC and yet retain the insight that CC is not killing as a means to saving the
mother. But is it mutilation? And is this mutilation nothing other than killing as Marquis
assumes?

Mutilation is the destruction or removal of an organ (or other body part) that inhibits
the function that the organ (or body part) had in maintaining the health of the one
possessing the organ. Hence, removal of a diseased or threatening organ is not mutilation
because the organ either no longer contributes to the good of the body or threatens to no
longer contribute to the good of the body. Nor is removal of superfluous or duplicated
organs mutilation because this removal does not inhibit the function that such organs
may have had in maintaining health. Thus, kidney donation is licit because removal of
a single kidney does not inhibit the function that the kidney once had in the body of
purifying the blood supply.

Now, in CC, the crushing of the skull, along with the removal of the brain, destroys
the functioning of the skull as protecting the brain and destroys the most important organ
of the human person. This mutilation does indeed lead to death, as does the removal
of other organs without due replacement such as the liver or heart, but mutilation in
itself is not defined in terms of this consequence. Thus, removal of two healthy eyes is
mutilation, even though it does not lead to death. Is this mutilation, the crushing of the
skull and removing of the brain, intended? First, the achievement of the crushing of the
skull presents a problem for the doctor that occasions deliberation about what clamps,
forceps and other tools are best for crushing. Secondly, the achievement of the effect
constrains the other intentions of the agent. All intentions that are contradictory to the
intention to crush the skull must be set aside. Thirdly, the agent endeavors to achieve
the effect, perhaps being forced to return to deliberation if circumstances change, and



HOW IS THE DIGNITY OF THE PERSON AS AGENT RECOGNIZED? 81

earlier attempts at crushing the head are unsuccessful. Finally, a failure to crush the
child’s head will be accounted as a failure by the agent.

Hard cases make bad law, but interesting philosophy. By moving from established
cases, we were able to show how certain accounts of the I/F distinction fail to preserve
these paradigm cases. Next, four criteria were suggested to distinguish the intended
from the foreseen consequences of an act. How does one distinguish what is included
in a means to an end and what is a side-effect? If (1) the achievement of the effect
presents a problem for the agent that occasions deliberation, (2) the achievement of the
effect constrains the other intentions of the agent, (3) the agent endeavors to achieve
the effect, perhaps being forced to return to deliberation if circumstances change, and
(4) a failure of the effect to be realized is to be accounted as a failure by the agent,
then the effect is intended and not a side-effect. Finally, these criteria were used to
distinguish certain vexing cases from one another. These criteria will prove very useful
in handling disputed cases later in this book.



CHAPTER 5

AN ETHICAL ASSESSMENT OF BUSH’S
GUIDELINES FOR STEM CELL RESEARCH

Having addressed the dignity of the human person in terms of being the recipient of
action and also an agent, we can now consider the issue of stem cell research within this
framework. In addressing this issue, both senses of dignity are brought into play. On
August 9th of 2001, in his first televised address to the nation, President George W. Bush
announced his administration’s policy on federal funding for stem cell research. Stem
cells with their potential to develop into virtually any cell of the human body are held
as a key to future cures for human disease. When taken from adults or umbilical cords,
the use of stem cells is recognized by all as morally unproblematic. Obviously, if one
accords the human embryo the respect due a human person, there are profound ethical
issues at stake in carrying out and funding such research because as current performed
the process of embryonic stem cell research kills human embryos.

Although research on adult stem cells is not morally suspect, since the subjects who
give the cells can survive the donation and they consent to giving the cells, research
on human embryonic stem cells (hESC) lines involves the destruction of the embryo
in the process of removing the stem cells.1 “All of the ethical questions concerning the
use of embryos would be by-passed if it became technically possible to produce cells
equivalent to embryonic stem cells, without the creation [or destruction] of embryos.
This could, for instance, be the case if other methods for re-programming nuclei from
adult cells became available. PPL Therapeutics PLC has claimed to have done this using
bovine cells and is working towards doing it with human cells, but very few details
have been released because of commercial concerns” (Holm 2002, 498). Although it
is theoretically possible to create hESC lines without the destruction of any human
embryos, currently existing hESC lines have all been created through the destruction
of human embryos.

In his address, Bush discussed the moral aspects of his decision at length, weighing
the ethical arguments both pro and con. The President granted federal funding for
research on existing stem cell lines, but not for research that involved the destruction
of living embryos. “This allows us to explore the promise and potential of stem cell
research without crossing a fundamental moral line by providing tax payer funding
that would sanction or encourage further destruction of human embryos,” said Bush
in his address. His policy of limited federal funding for hESC research prompted both

1 I am limiting the question here to totipotent and pluripotent stem cells, as they are derived only from
fertilized eggs. Totipotent stem cells can give rise to all cells of the body; pluripotent stem cells can give
rise to many but not all stem cells. Still, less adaptable are adult donation of multipotent stem cells, cells
with some adaptability. Making use of multipotent stem cells given by a consenting adult donor has
different moral implications than deriving toti- and pluripotent stem cells from embryonic sources.

83
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approval as well as dismay from various scientists, ethicists, theologians, philosophers,
and pundits. Some questioned his assertion that there are more than 60 genetically
diverse stem cell lines, but most critical voices questioned his ethical judgment. For
some, Bush’s decision permitted too much; for others, it permitted too little.

Various assessments of the morality of obtaining stem cells by destroying human
embryos can characteristically be traced to rival judgments about the status of the human
embryo. To speak in the most general terms, those who view the living human embryo
as a person, or at least deserving the respect due a person, condemn the destruction
of embryos to obtain stem cells and hence stem cell research. Those who consider the
embryo as having little or no moral importance approve of the destruction of embryos
to obtain stem cells. Obviously, there are disputes about the beginnings of personhood
illustrated by discussions of hominization, twinning, and cloning, and as well as ongoing
disputes about the very nature of personhood itself as present in discussions of animal
rights, infanticide, and definitions of death. However, with the Presidential stem cell
guidelines, disagreements arose even among those who accept the proposition affirmed
by John Paul II in Evangelium Vitae: “The human being is to be respected and treated as a
person from the moment of conception” (1995, 60). Following Bush’s announcement,
philosophers and theologians working in the Catholic tradition including those who
fully accepted that every human embryo from its beginning must be accorded the
respect due a human person (Catechism of the Catholic Church 2274), and seemingly
even the Catholic Bishops of the United States, did not seem to be on the same page.
The President of the National Conference of Catholic Bishops (NCCB) called Bush’s
decision “an unacceptable compromise”; while the Massachusetts Catholic Conference
called the President’s decision “an act of courage;” and the NCCB sponsored National
Catholic Bioethics Center said it: “applauds the fundamental positions taken by the
president on embryonic stem cell research.” So a question seems to remain: If one
presupposes the personhood of the all human beings from conception, is President
George W. Bush’s policy morally objectionable?

The answer to this question is far from straight forward. Even if one accords the
human embryo the respect that should be accorded every human person and even if
one believes that there can be no justification for killing one person in hopes of aiding
another, one could still argue that Bush’s decision on hESC research permits too little.

Various ways to this conclusion offer themselves, for example, that the researcher is
not intentionally killing the embryo but rather just removing its stem cells, which results
in the side-effect of embryonic death. Even if all intentional killing is morally wrong,
it is not always wrong to do something which as a side-effect brings about death as is
the case for instance in the licit removal of ectopic pregnancies and gravid cancerous
uteruses. In the case of hESC research, this analysis presupposes an extremely narrow
conception of intention in which even fully forseeen and certain effects of one’s actions
are not intended, but it has been argued that the acceptance of the removal of ectopic
pregnancies and cancerous gravid uteruses, at least in the case of a previable human
fetus, presupposes just such a narrow conception of intention.

However, even if it were possible to argue that the death of the embryo in such
cases is merely a foreseen rather than an intended effect, the action may still not be
licit if there is no proportionate reason for allowing the evil effect. Because the side
effect is so severe for the human embryo and given that there is only a chance, and not
a certainty that others would benefit, it could be argued that there is no proportionate
reason for allowing the bad effect. The bad effect of fetal death, for instance, is allowed
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in the case of a cancerous uterus because the removal of the cancer prevents it from
taking the life of the mother. On the other hand, in hESC research, the bad effect is
immediate and certain (embryonic death) and the good effect remote and uncertain
(medical breakthroughs).

Even if, strictly speaking, no intentional killing is involved, and even if there is a
proportionate reason for allowing the bad effect of human embryonic death, a moral
difficulty remains. There is no way to construe the removal of the stem cells from the
human embryo as less than mutilation, indeed lethal mutilation of the embryo. Unlike
removal of a cancerous organ, the stem cells of a normal human embryo are doing
precisely what they ought to do and fostering rather than undermining the well-being
of the embryo. So, if the embryo is accorded the respect due a human person, then
either to intentionally kill the human embryo or to allow the human embryo to die
without a proportionate reason or to mutilate the embryo in the removal of its stem
cells is morally wrong. Such actions do evil so that good may come and since at least
for non-proportionalists such a justification is morally untenable, funding stem cell
research that destroys human embryos is equally wrong.

Another possible criticism of the decision as too restrictive is offered by Mary B.
Mahowald and Anthony P. Mahowald: “Regardless of whether developing embryos
are deemed persons, respect for human life in its earliest stages is compatible with
research on stem cells obtained from human embryos so long as the cells are retrieved
from embryos that have been allowed, respectfully, to die” (Mahowald and Mahowald
2002, 43). Although there is some dispute about the precise meaning of ‘extraordinary
means,’ there is widespread agreement that it is licit to allow adult human beings to
die when only the use of means which are expensive, burdensome for the patient or
others, and unlikely to succeed could prevent their deaths. In vitro human embryos
are in a state where their long-term survival depends upon means that are expensive
(payment to medical technicians in transfer of embryo), burdensome on others (most
obviously the mother who goes through a normal pregnancy), and unlikely to succeed
(numerous embryos fail to implant or spontaneously abort later). “Embryos formed
during IVF have a 20% change of surviving to produce a baby” (Savulescu 2002, 508).
Thus, it would seem that human embryos in vitro are a paradigm case of human beings
that could be licitly allowed to die. After they have died, it would be permissible to do
research on their stem cells just as it is permissible to do research on the organs of an
adult human being who has been allowed to die.

A difficulty with this suggestion is the current actual practice of hESC research.
Ronald M. Green explains: “Normally, embryos are disposed of by being exposed to
alcohol or a similar agent and then incinerated. But when a blastocyst is to be used as
a source for hESCs, it is kept alive in order to dissolve the trophoblast and expose the
inner cell mass. . . . the major difference between embryonic germ cell research (where
the pluripotent stem cells are derived from aborted fetuses) and embryonic stem cell
research is that in embryonic germ cell research ‘the abortion causes the death of the
fetus, and [in hESC] the research causes the death of the embryo”’ (Green 2002, 555).
Thus, the actual practice of hESC research does not involve ‘letting die’ but rather
intentionally killing or mutilating depending on the concept of intention adopted.

For Green this is not important, since “hESC research using any thousands of
embryos slated for destruction does not cause the death of those embryos; the decision to
discard them does that. Research causes only the manner of their destruction; however,
we can see that this is morally unimportant. Embryos used to produce hESC lines are
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tiny clusters of largely undifferentiated cells that have no ability to think or feel. While
the manner of killing a human child or adult is morally relevant (it certainly seems worse
to kill someone by dissecting them while they are alive than, say, by administering them
a lethal objection), this is not true for early human embryos” (Green 2002, 555). Of
course, once one has made the choice to kill, the means for killing the embryo does not
particularly matter, but those who accept that the human embryo should be respected as
a person would object to the killing or mutilation (but not always letting die) undertaken
by any means be it by alcohol, incineration, or dissection. The fact that the embryos
in question are ‘doomed to die’ replicates the questions surrounding euthanasia, and
whatever may be Green’s answers to these questions, the Catholic tradition is clear
about the important moral difference between intentionally killing and letting die, even
for those in the very final stages of life with no hope of survival.

There are those, finally, who are willing to posit for the sake of argument that human
embryos should be accorded the respect due a person and yet hold that hESC research is
legitimate because it is sometimes permissible to kill one person in order to help another.
As Julian Savulescu writes: “Society accepts some instances of killing an innocent to
save others. Well-known examples are multi-fetal reduction, fetal craniotomy and other
examples where the fetus must be killed to save the pregnant woman’s life. Recently,
this principle has been extended to killing infants after birth in the UK conjoined twins
case” (Savulescu 2002, 528). Embryos, therefore, may be killed in order to obtain
stem cells in part since “[k]i1ling a reasonably small fraction of the population at risk
significantly improves the chances of survivors of avoiding premature death or serious
disability and everyone in the population has an equal or otherwise fair chance of
being killed” (Savulescu 2002, 528). This is justified in part through appeal to Rawl’s
‘Original Position’ behind a ‘veil of ignorance’ that if we did not know what place we
would have in society, we would choose the ‘better possible world’ of a society with
many people with a greater standard of health even if some embryos die in order to
achieve this over a society with lower standards of health and more living embryos.
Savulescu is aware of the implications of his reasoning: “Surely this argument commits
us not only to ES cell research but killing innocent newborn babies and young children,
if the benefits are great enough? In truth, it does commit us to a Survival Lottery. But, as
‘A better possible world’ shows, I do not find this necessarily wrong” (Savulescu 2002,
527). Imagine a world in which without treatment children would die from radiation,
but with treatment (which requires a living human brain to be destroyed for every
l0 persons saved) some children could be saved. Isn’t the second world a better possible
world than the first? And therefore, is it not true that if the benefits to the group are high
enough, various individuals should be sacrificed in order to secure this greater good?

Presumably, Savulescu wants to convince those who disagree with him about the
personhood of human embryos. However, this justification of hESC research, though
it retains respect for the human embryo as a person, undoubtedly retains little else
from the tradition, which characteristically supports this view of humanity as always
deserving respect in either its Kantian or Catholic forms. From a Kantian perspec-
tive, one could scarcely find a clearer paradigm case of using humanity simply as
a means than intentionally killing one innocent person in order to (potentially!) im-
prove the health of others. From a Catholic perspective, such acts are undoubtedly
doing evil that good may come. And for that reason, the “widely accepted” cases cited
by Savulescu of killing one person to save others such as multi-fetal reduction, fetal
craniotomy, and killing infants after birth in the UK conjoined twins case are treated
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by Kantians or by the Catholic tradition as either cases of wrongdoing or as cases of
indirect, unintentional killing. Although Savulescu’s argument grants for the sake of
argument that the embryo is a person, it does invoke principles that would be rejected
by virtually all who believe the embryo should be accorded the respect due a person. It
is, therefore, utterly unconvincing. Although Rawls is cited for support, in fact Rawls
holds that in the Original Position behind a veil of ignorance, rational agents would
choose the maximin, namely the best case scenario for the least advantaged person.
Even if other outcomes produce a better situation for most people on the whole, rational
agents want to protect themselves against a worst-case scenario—which is precisely
what the maximin does. It secures the best position possible for the person who is the
worst off of all. Savulescu’s proposal puts the least advantaged persons, or at least a
random selection of them, to death in order to potentially help others and so can hardly
be considered in accord with Rawl’s maximin principle.

The implications of Savulescu’s argument are far reaching. Since no liberty
whatsoever may be exercised without life, a fortiori that which justifies taking a
person’s life also justifies taking a person’s liberty. So if many others would benefit
from various services, and if the persons are chosen by random lottery, then slavery
would be permissible as well. If many people would enjoy watching children being
sexually abused on television, and the children were chosen by the random lottery
of being physically beautiful, then sexual slavery (so long as enough other people
enjoyed it, say through distribution of pornographic videos) would be permissible.
Such slavery need not even last an entire lifetime. So unlike the killing of a person,
which takes away any experience of human happiness they might have had, after a
period of sexual slavery in youth, the adult of fading beauty could possibly be freed
from sexual servitude. One begins to run out of reductiones after room is made in
a theory for the permissibility of intentionally killing innocent newborn babies and
young children. This perhaps partially explains why G.E.M. Anscombe in her fa-
mous essay, “Modern Moral Philosophy,” said that she would not discuss ethics with
those who approve of intentionally killing the innocent, for example, in judicial exe-
cution: “But if someone really thinks, in advance, that it is open to question whether
such an action as procuring the judicial execution of the innocent should be quite ex-
cluded from consideration—I do not want to argue with him; he shows a corrupt mind”
(Anscombe 2002, 40).

While Bush’s proposal was criticized for not permitting enough, even on the suppo-
sition that the embryo is a person, there were also criticisms of Bush’s decision as too
permissive.2 There are a number of major criticisms of the presidential policy leading
to this conclusion: (1) the decision constitutes formal cooperation in the wrongdoing
of another, specifically the wrongdoing of destroying human embryos, (2) the policy
constitutes approval of the wrongdoing of others, and so is a form of scandal, (3) the
guidelines constitute unjustified material cooperation in the wrongdoing of another,
(4) the rules allowing funding for such research are unjust because doing research on

2 There are many other criticisms of Bush’s decision for being too restrictive untreated here. Normally, such
objections rest on the belief that the embryo is not a person, a view already discussed in chapter two.
The argument most ubiquitously made is that funding research on only existing stem cell lines potentially
delays or prevents important breakthroughs in the treatment and prevention of many diseases including
Parkinson’s, diabetes, MS, Alzheimer’s and Huntington’s. However, if killing persons is the only means
that promises to end these diseases, then presumably we must wait for other cures.
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existing hESC lines is wrong in itself, and (5) the policy will not be able to be upheld
given the political climate.

Formal cooperation in evil might be defined as intentionally helping, encourag-
ing, advising, or in some way assisting another in doing wrong, and unlike material
cooperation which can sometimes be justified, formal cooperation in the wrongdoing
of another is always wrong. Ronald M. Green describes one kind of such formal co-
operation: “One who knowingly and intentionally uses an agent is a major cause of
wrongdoing, and cannot escape responsibility or blame for apparent non-involvement.
Indeed to spare employers of agents’ blame and punish only their agents would multiply
the number of wrongdoers by encouraging powerful individuals to enlist others to their
purposes” (Green 2002, 548–549). Although the guidelines explicitly reject funding
for the destruction of any further embryos, the administration may have leaked the
forthcoming guidelines and thereby encouraged scientists to destroy embryos to make
additional stem cell lines before the guidelines were officially announced.

If Bush administration officials leaked the forthcoming guidelines in hopes that re-
searchers would create new stem cell lines so that the President would be able to appease
critics by pointing to numerous existing stem cell lines in his address announcing his
policy, this would indeed be formal cooperation in the wrongdoing of others by admin-
istration officials. However, it would not follow that the stated policy itself constitutes
formal cooperation, for the alleged actions of these officials cannot be simply equated
with the Bush’s stated guidelines. Indeed, if the announced policy had banned all fed-
eral funding for stem cell research, the alleged actions of the administration officials
encouraging destruction of embryos would still be formal cooperation. Thus, the Bush
administration may have formally cooperated in the destruction of embryos if they
leaked the forthcoming decision in order to prompt the creation of more stem cell
lines, but the guidelines announced by the President do not in themselves constitute or
encourage formal cooperation. Indeed the guidelines explicitly reject any funding for
the creation of new stem cell lines by means of destruction of embryos.

Another objection raised against Bush’s decision is the problem of scandal, which
can be defined as “an attitude or behavior which leads another to do evil.” As the
Catechism of the Catholic Church notes scandal is particularly grave when done by
those in authority: “those who by nature or office are obliged to teach and educate
others” (CCC 2284–7). Approval of the wrongdoing of another is a form of scandal,
and to allow hESC research is implicitly to approve of the destruction of embryos. Thus,
the administration’s decision to fund stem cell research constitutes a form of scandal.
In the words of Bishop O’Malley of the Fall River Diocese: “there is serious worry that
even minimal public promotion and funding of embryonic stem-cell research will only
lead to the more widespread creation and destruction of human embryos and a greater
devaluing of human life” (O’Malley 2001, 1).

However, the possibility of scandal is not definitive in determining the right course
of action. The possibility of scandal exists also in the removal of ectopic pregnancies
or gravid cancerous uteruses justified by even the most ardent opponents of abortion
through double effect reasoning. Those unfamiliar with the “principle of double effect,”
and indeed many who are quite familiar with it and consider double effect a form of
“double think,” could argue that approval of even “indirect abortions” should not be
permitted lest others be drawn to approve direct or intentional abortion. However,
such actions, despite the risk of scandal, are tolerated. If some important good is at
stake, and the proposed action is not evil in itself, then one may risk scandal. In the
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case of the gravid cancerous uterus, since the mother’s life is at stake, one may remove
the uterus even though the life of the unborn is taken and others may be scandalized.
In Bush’s stem cell policy, the protection of still living embryos was at stake (since
an absolute ban probably would have been overridden) as well as the possibility of
medical breakthroughs. As the statements of many bishops indicated, the President
went out of his way to affirm many important ethical principles including that one may
not do evil that good may come and that potential medical breakthroughs should not
trump respect for human life. It would be difficult to construe his address as callous
with respect to the ethical questions involved or the value of human life. “Life,” said
the President’s address, “is a sacred gift from our Creator. I worry about a culture that
devalues life, and believe as your President I have an obligation to foster and encourage
respect for life in America and throughout the world.” The guidelines themselves and
the way in which Bush emphasized the value of life diminished the possibility of
scandal.

Although Bush’s guidelines did not prohibit granting funds to those who have
destroyed embryos (thereby rewarding their wrongful deed, if only indirectly), these
scientists were not rewarded for their destructive act in itself. Funding research on ex-
isting stem cells does not necessarily indicate approval of the method by which the stem
cells were obtained. Working with the assumption that usury is wrong, in his Letter
to the Grand Duchess of Brabant, Thomas Aquinas addressed the case of a medieval
prince of a realm who seizes “ill-gotten gains” from usurers. May the prince keep these
ill-gotten gains? No, says Thomas, but he can use them for the common good if the
original owners of the money are dead or cannot be found. For Aquinas, even though
using “stolen” money for the common good, the prince is not justifying, lending gov-
ernment support to, or formally cooperating in usury. In Summa Theologiae II–II, 78,
4, Thomas argues that although usury is a sin, it is not wrong to accept a loan even if the
lender charges usury. In the article, Aquinas notes that Augustine approved of making
use of an oath someone had taken to a false god. Thomas concludes: “Accordingly
we must also answer to the question in point that it is by no means lawful to induce
a man to lend under a condition of usury: yet it is lawful to borrow for usury from a
man who is ready to do so and is a usurer by profession; provided the borrower have a
good end in view, such as the relief of his own or another’s need.” Thus, according to
Aquinas (who argues similarly in Summa theologiae II–II, 98, 4 ad 4), it is permissible
to use another person’s wrongdoing for a good end, even as God uses human sin (O felix
culpa). Other cases are commonly accepted whereby good is brought from an evil deed.
It is morally acceptable to transplant the bodily organs of a person killed by a drunk
driver and making use of those organs in no way constitutes an acceptance of or support
of the original act of drunk driving. Accepting an inheritance from someone who has
ended her own life is not an implicit approval of suicide. In itself, benefiting from the
wrongdoing of others is not necessarily approving of the wrongdoing of others which
would be a scandalous act. Therefore, of itself funding hESC research, so long as there
is no incentive for further destruction of embryos, as is the case in the Bush policy,
which permits funding only on currently existing hESC lines, does not constitute an
acceptance of killing embryos.

Consider now a more difficult case. A murderer kills a person precisely in order
that the victim’s organs might be derived for transplantation. What would we say about
transplanting the organs then? To answer this question requires some kind of account
of action whereby one attempts to distinguish one act from another closely related
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act. One way to do this, as John Paul II does in Veritatis Splendor, is to distinguish
the act itself (object), from the motivation of the act (end), and that in turn from the
circumstances in which the act takes place. According to this analysis, the killing of an
innocent person would be wrong but the wrongfulness of this does not thereby make
the transplantation also wrong. Conversely, giving alms would be an act good in itself,
even if done from an improper motivation such as misrepresenting oneself to others.
It is the deception and not the relief of the poor that is wrong. Of course, one ought
not to kill in order to transplant or give alms in order to deceive but in both cases, the
wrongfulness is in the one element and not in the other aspect of the action when con-
sidered as a whole (object, end, and circumstances). Bush’s statement did not approve
of the destruction of human embryos nor is the destruction of the embryos in itself
rewarded.

Others objected that although funding research on existing stem cell lines is not
scandalous in the strict sense, it is wrongful material cooperation. By material cooper-
ation I mean helping someone perform an evil act, though not approving or intending
the evil act oneself, by means of some act that is not in itself evil. Thus, the bank teller
materially cooperates when he hands over cash to robbers, the grocery store clerk ma-
terially cooperates in the drunkenness and gluttony of some customers, the taxi driver
materially cooperates when he helps some people get to places where they intend to
do wrong. Material cooperation is permissible in some circumstances, but not others,
depending upon the presence or absence of a “proportionate reason.”

It is notoriously difficult to define what constitutes a proportionate reason (Kaczor
2002). Some understand this condition of double effect reasoning as a principle of
fairness that an agent should not do to another what he would not want done in similar
circumstances to himself. Others construe it as meaning that an agent must always
choose to allow the lesser of two evils or seek the greatest possible good. The original
meaning it had for Thomas Aquinas in his famous article on self-defense (Summa
theologiae II–II, 64, 7) is that one ought to use the least amount of force possible to
achieve the end of defense or else the act of defense is not proportionate to its end.

There is a probable argument to be made that a proportionate reason in this sense
does not exist to justify stem cell research. This sense of proportion is reflected in this
statement from President Clinton’s National Bioethics Advisory Commission (NBAC):
“the derivation of stem cells from embryos remaining following infertility treatments
is justifiable only if no less morally problematic alternatives are available for advancing
research.” President Bush himself, as well as many others, have highlighted the promise
of adult stem cell research. In fact, hESC research is less advanced than adult stem cell
research. As Maureen L. Condic observes:

There are real, possibly insurmountable, scientific challenges to the use of em-
bryonic stem cells as a medical treatment for disease and injury. In contrast,
adult stem cell research holds out nearly equal promise while circumventing the
enormous social, ethical, and political issues raised by the use of human em-
bryos for research. There is clearly much work that needs to be done before
stem cells of any age can be used as a medical treatment. It seems only practi-
cal to put our resources into the approach that is most likely to be successful in
the long run. In light of the serious problems associated with embryonic stem
cells and the relatively unfettered promise of adult stem cells, there is no com-
pelling scientific argument for the public support of research on human embryos
(Condic 2002, 34).
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These problems arise for a number of reasons:

First and foremost, there are profound immunological issues associated with
putting cells derived from one human being into the body of another. The same
compromises and complications associated with organ transplant hold true for
embryonic stem cells. The rejection of transplanted cells and tissues can be slowed
to some extent by a good ‘match’ of the donor to the patient, but except in cases
of identical twins (a perfect match), transplanted cells will eventually be targeted
by the immune system for destruction (Condic 2002, 34).

Another serious problem is the possibility of stem cells developing into lethal tumors:

Transplanting incompletely differentiated cells runs the serious risk of introduc-
ing cells with abnormal properties into patients. This is of particular concern
in light of the enormous tumor–forming potential of embryonic stem cells. If
only one out of a million transplanted cells somehow failed to receive the cor-
rect signals for differentiation, patients could be given a small number of fully
undifferentiated embryonic stem cells as part of a therapeutic treatment. Even in
very small numbers, embryonic stem cells produce teratomas, rapid growing and
frequently lethal tumors. (Indeed, formation of such tumors in animals is one of
the scientific assays for the ‘multipotency’ of embryonic stem cells.) No currently
available level of quality control would be sufficient to guarantee that we could
prevent this very real and horrific possibility” (Condic 2002, 33).

In part because stem cells are so “flexible,” they may also be dangerous. Without proper
direction, stem cells inserted into the brain may develop into bone tissue with horren-
dous consequences for the patient. There is a real but seldom acknowledge possibility
that human embryonic stem cell research may prove to be an avenue of investigation
whose promise and potential never comes to fruition. The relative usefulness of hESC
research in comparison to adult stem cell research is an empirical question, and one
that has not been definitively answered. The only way to find out definitively is to do the
research, but since funds and scientific ability are not limitless they should be focused
on the most promising of possibilities.

However, in connection with justifying material cooperation, a proportionate reason
is not usually understood as requiring a “last resort.” The grocery clerk may keep his
job even if other jobs would not put him in a position in which he materially cooperates
with gluttons. In connection with material cooperation, a proportionate reason is one
that takes into account the gravity of the evil allowed, the evils that will take place if
cooperation is refused, and the proximity of the cooperator’s act with the evil act. A
proportionate reason justifies not preventing foreseen evils (which, of course, is not
at all the same thing as proportionalism which justifies intending some evil that good
may come) in light of all the concrete circumstances. Thus, a taxpayer normally does
not have an obligation to withhold the portion of his taxes that would fund immoral
practices because great evils including imprisonment may befall those who don’t pay
their taxes in full and since his cooperation is quite remote from the evil done.

According to this sense of proportionate reason, a good case can be made that Bush’s
guidelines are not wrongful material cooperation. Although the embryo is accorded the
respect due a person, and the gravity of the evil allowed in the destruction of embryos
is great, there was a real risk of congressional override and that even more embryos
would have been destroyed had Bush not permitted research on existing stem cell lines.



92 CHAPTER 5

In fact, Bush’s decision cannot be said to be material cooperation in any traditional
sense, for material cooperation applies only to future or ongoing action, not accom-
plished action. I cannot be said to cooperate materially or otherwise in the invasion on
D-day or in the moon landing because these events happened before my birth, even if
now I approve of those actions in some way. Helping, encouraging, advising or assisting
another can only take place in terms of future or ongoing action. As one scholastic put
it: “Favor shown to a delinquent before or during the execution of a crime constitutes
real cooperation; not so, however, if shown after the completion of the offense. Since
the crime has already been consummated, favor shown at this stage can exert no in-
fluence either on the will of the offender or on the execution of the crime” (Palazzini
1962, 331). According to the Bush policy, stem cell lines created before the date of
August 9th 2001 will be eligible for federal funding but lines created after this date will
not. Picking this date was arbitrary, but the principle involved is not. We cannot change
the past, but within limits we can choose for the future. Green sees a difficulty: “This
rule sets up a moral quandry for future presidents (or for the same president in a future
decision). It is likely that, eventually, additional hESC lines may be needed to continue
beneficial research or therapy and that private researchers or clinicians will have cre-
ated many additional hESC lines. It will be very attractive for a president to reason,
‘The life and death decision has already been made. Refusing to use these cells will
not bring the embryos back and it will needlessly cause people to suffer from diseases
that can be cured.’ To ease concerns, a future president may insist that no use will be
made of lines created after the date of the new decision. However, this merely repeats
the pattern of reasoning that led to the renewed decision” (Green 2002, 553). This new
policy would, however, not do anything other than encourage more destruction of em-
bryos. Green describes not so much a problem with the policy as a temptation that
arises because of the policy, since repeating ‘new dates’ would encourage destruction
of more embryos. The very same temptation however would have existed if Bush’s pol-
icy had forbidden all funding for hESC research. Since Bush’s policy excludes funding
research on any stem cell lines created by the destruction of human embryos after his
August 9th 2001 address, the guidelines cannot be considered any form of material
cooperation in the death of human embryos.

The most powerful arguments against the guidelines is that allowing funding for
such research is unjust because doing research on existing stem cell lines is wrong
in itself. Why? Some major objections to hESC research as being intrinsically evil
include: (1) stem cell lines can develop into embryos and so should be accorded the
dignity of embryos, (2) it is unjust to use what was obtained in an evil manner, and (3) it
is wrong to use human remains without proper authorization, which would necessarily
be lacking in the case of hESC research.

Dianne Irving has argued that the totipotent human stem cells can develop into
human embryos, so existing stem cell lines should be accorded the dignity of a human
embryo (Irving 2001). Hence, experimental research on stem cell lines is morally
equivalent to experimental research on human embryos, which is forbidden by Federal
law (45 CFR § 46.101.ff) and obviously contrary to respecting each human embryo as
a person.

However the advent of cloning makes this argument more difficult to make. Every
cell in my body is potentially the beginning of a new human embryo, but certainly that
doesn’t make experimentation on various cells from my body experimentation on a hu-
man person. Human gametes certainly have the potential to become human embryos,
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and even an egg without sperm through parthenogenesis has the same potential. How-
ever, we can draw an important moral distinction between what actually is now a human
embryo and that which has the potential to become a human embryo. A limitation on
experimentation on all human cells with any potential to become a human embryo casts
far too wide a net.

In a second line of argument, Paul Greenberg argues that any use whatsoever
of research derived from illicit sources is impermissible. “Consider the case of the
Japanese medical experiments on prisoners of war during the 1940s. No one approved
of the inhumanity that was then obvious in such research, but, after all, its subjects
were no longer living. And here were the results all neatly filed in the Japanese Army’s
archives. Why not take a look? What harm would it do? Great advances might await
in those neat, carefully kept records. Why keep Science waiting? And yet something
held us back, some inner revulsion all still shared, some respect for life even when it is
past. . . . All those ghastly records, even the blank pages, had been rendered unfit for use
because they had been produced by a deep disrespect for human life, by an arrogance
disguised as Science” (Greenberg 2001, 79). Ronald M. Green gives another concrete
example: “In the mid-1990s, the medical library at the US National Institute of Health
was found to house on its shelves a multi-volume anatomy text published by SS doctors
in Vienna in 1943 and 1944. The text contained color plates showing circumcised
male genitals. These plates are now believed to have been based on the cadavers of
murdered Jewish concentration camp inmates. . . . Although they remain among the
most accurate anatomy studies available, and could be useful to NIH scientists pursuing
important research, there was something deeply disturbing about the thought of a
modern researcher blandly utilizing information resulting from wicked deeds” (Green
2002, 547).

Obviously, the sentiments of righteous revulsion and visceral disgust at evil ex-
pressed by Green and Greenburgh are noble. However, even though such emotions
reflect a proper sensitivity to the evil involved (and bracketing the normally attendant
problems of cooperation and scandal), there is nothing in itself wrong with studying or
making use of information, which only comes about because of evil deeds. Criminolo-
gists make a study of what went wrong, as do detectives, as do historians of the holocaust,
as do moral philosophers and theologians. There is a difference between knowing evil
as evil (doing evil) and knowing evil as true (examining evil). Dr. Sigmund Rascher,
a Nazi scientist at Dachau and Auschwitz, did experiments to see at what temperature
and conditions people would die from hypothermia and, when brought to the brink
of death, under what conditions they could recover. In the experiments, he found out
that reviving those exposed to extreme cold is best done through placing the exposed
person in water and gradually increasing the water temperature rather than through
using heat lamps, ingesting hot fluids, or using body heat from another person. It seems
clear that we should treat victims of hypothermia with the most effective treatment
possible even though this treatment was discovered in an immoral way. In a case more
closely resembling the use of stem cells, Catholic theologians have accepted the use
of vaccines derived from the tissue of aborted fetuses. Benjamin Freedman speaks in
favor of “salvaging good from ashes” just as Thomas Aquinas noted that God brings
good from human wrongdoing generally, and so human agents may follow the divine
example (Summa theologiae II–II, 78, 4). Those who examine evil deeds, and from such
crimes glean information that is helpful for humanity, attempting to draw good from a
bad situation. Ronald Green suggests a principle to guide decision making about using
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such information: “Researchers may use scientific information that has been created by
wicked research on human subjects so long as 1) the information can benefit humanity
and 2) there is no chance that those who created the information will be encouraged
to repeat their deeds” (Green 2002, 550). According to the Bush’s policy, those who
created the hESC lines would not be eligible for funding were they to repeat their deeds
and clearly the research is undertaken to benefit humanity through various potential
cures.

The third argument against the scientific use of hESC lines is based on the belief
that hESC research makes illegitimate use of human tissue and abandons ethical limits
previously also stipulated by law because either no consent whatsoever or no legitimate
consent was obtained for the use of embryonic remains (42 U.C.A. § 289g-2 (d) (3)).
In order to “donate one’s body to science” in the case of an adult, there must be
voluntary, informed consent or, in the case of a minor, informed consent from a parent.
In the words of Tom Beauchamp and James Childress, “Wide agreement exists that
the patient’s closest family member is the first choice as a surrogate. The family’s
role should be presumptively primary because of its presumed identification with the
patient’s interest, depth of concern about the patient, and intimate knowledge of his or
her wishes, as well as its traditional role in society” (Beaucamp and Childress 2001,
155). In the case of children, normally this legitimate title to represent the interest
of the young is held by the parents. Proxy consent takes place often in medicine when
for example a child is too young to understand the risks and benefits of some surgery
and so a parent makes a proxy decision for the child. Thus, were a child to die in some
tragic accident, it would be permissible, indeed laudable, for her parents to donate her
organs to a needy person or to donate the corpse for legitimate scientific research.
Similarly, after the death of still-born baby, parents may decide what takes place with
the remains—cremation, burial, organ donation, or scientific research.

How would these widely accepted norms for tissue and organ donation apply in
the case of stem cell research? According to U.S. law, even though parental consent
indeed must be given for donation of the embryo; a moral problem definitely remains.
According to Kant (Kant 1991, 99), parental rights over their children arise because
of parental duties. In procreating a human being, parents incur duties to that human
being. The duties of parents to their child include looking after the child’s well-being
and development until that child can exercise reason on his or her own. However, Kant
notes that parents cannot exercise this duty over children unless they have rights to
control and command the obedience of children. The limits of parental authority then
are defined by what gives rise to parental authority, namely the duty to do good for the
child. Thus, parental authority never extends to a right to do anything whatsoever that
is intentionally harmful to their children, e.g. sexual abuse, selling into slavery, killing,
etc. Parental authority over children derives from their duties to protect and nurture
their children, and their authority over their children is, therefore, strictly circumscribed
by these duties.

Thus, if parental rights arise from parental duties, should a parent fail to care for
a child in a sufficiently grave manner, that parent’s rights over his or her child are
morally, and also sometimes legally, terminated. The parent who grossly abuses his
child has failed in his duty to that child and so no longer enjoys parental authority
over that child. Clearly, intentionally killing one’s own offspring is a grave failure of a
parent’s duty to care properly for that child. Thus, the parent, in having seriously failed
in his or her parental duties, lacks any authority whatsoever over that child. However, to
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procreate a human being, either naturally or by IVF, and then to fail to care for the proper
development of that human being, would seem to be a paradigm case of the sort of action
that morally terminates the right of a parent over his or her progeny. Parents who inflict
lethal harm on their own embryos by permitting their destruction in pursuit of stem cells
do not have a proper identification with their offspring’s interests. Paradoxically, the
insistence of those who favor embryonic research on getting the consent of those who
donate the embryos only makes sense if the embryos are not mere tissue but, unlike a
clump of hair, rather beings of great import under the jurisdiction of the parents. Those
who donate “spare” embryos for stem cell research have no moral right to do so. Such
research is, therefore, impermissible even if the death of the embryo is not considered
for it lacks the requisite consent to experiment on the remains of human embryos.

In response, it might be said that even if proper parental consent was not given for
use of human embryonic matter, one could posit, in these cases, a ‘presumed consent’
or in other cases, a ‘proxy consent’ to the research. Janet Smith argues for presumed
consent: “Perhaps it is reasonable to assume consent on the part of the embryos; indeed,
if I were the victim of some crime, I would approve use of my cells and organs for
medical and research purposes and I suspect others would also, especially if it would
prevent other innocent human beings from being killed for such purposes.” (Smith
2001, 4).

Situations arise in which legitimate proxy parental consent can be given for hESC.
In the Tennessee court case Davis vs. Davis (842 S.W. 2nd 588 [Tenn. 1992]), a post-
divorce custody battle erupted over seven frozen embryos. The father and the mother
went to court over whether their “extra” seven in vitro embryos should be destroyed.
He wanted all the embryos to be destroyed so as not to incur parental responsibilities.
She wanted at least some of the embryos given to another couple who had fertility
problems. (We could perhaps alter the case slightly and also imagine that she wanted
the embryos implanted within her because she believes human life begins at conception
and that these are indeed her offspring). Daniel Avila explains the court’s ruling: “[T]he
Tennessee high court recast the dispute into one involving the interests of ‘avoiding
parenthood’ and ‘achieving parenthood.’ In such a context, the court concluded that
‘[o]rdinarily, the party wishing to avoid procreation should prevail, assuming that the
other party has a reasonable possibility of achieving parenthood by means other than
the use of the preembryos in question.’ In this context, ‘prevailing’ means having the
authority to prevent the embryos from being thawed, implanted, and allowed to mature”
(Avila 2001, 218). The court ordered that the embryos could not be implanted (and
hence would be eventually destroyed) because the consent of both parents is needed to
allow the further development or continued freezing of the embryos (since both parents
would incur responsibilities for the children) but the consent of only one is needed to
destroy the embryos (since the embryos in the eyes of the court are not fully persons
and it would be unfair to force parental responsibilities on an unwilling party).

So, imagine further that the father desires that the embryos be destroyed and doesn’t
care in which way this happens. The mother tries to talk him out of this course of
action but fails. The father, in this case, who agrees to the destruction of the embryos
would thereby forfeit the moral right to decide what happens to the embryonic remains.
However, in this case the mother would still retain a moral right to dispose of the remains
of the diseased offspring, and could, therefore, be free to give the remains to science.
In such cases, the parent who did not consent to the destruction could give legitimate
proxy consent for the use of the remains of the embryo for scientific purposes just as
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could take place were the child killed in some other way. Hence, either proxy consent
or presumed consent could allow licit stem cell research to take place.

The final argument I will mention against hESC research involving no further killing
of embryos on existing stem cell lines is that a funding limitation to already existing
stem cell lines is an arbitrary line that will probably not hold up in practice and over
time.

This judgment is based on prudential considerations of the likely long-term outcome
of Bush’s decision, and it may indeed be correct that this policy cannot be sustained in
the present political climate. However, it would seem that a complete ban on any federal
funding would be even more difficult to maintain. If some scientists and politicians are
unhappy and frustrated with this policy, would they not be even more vexed at a complete
ban? Although limited research may increase pressure to change the policy, depending
on the outcome it may not. If the research on existing stem cell lines proves to be
fruitful, pressure will indeed increase to create more lines. If, however, the research
does not prove to be fruitful, as seems to be the case with fetal tissue research, and as
some scientists presently argue, then the pressure will decrease.

In conclusion, how can we answer the question at hand? If the human embryo is
accorded the respect due a person, is President Bush’s decision to allow federal funding
on existing stem cell lines morally legitimate? Many claim the policy does not permit
enough; others say it permits too much. It would seem, rather, that the truth is in the
middle.

But ethical questions concerning the human embryo are not, of course, limited to
cases of stem cell research for the potential benefit of others. The difficult case of ectopic
pregnancy raises similar questions, questions to be addressed in the next chapter.



CHAPTER 6

MORAL ABSOLUTISM AND
ECTOPIC PREGNANCY

If one accepts an absolute prohibition against the intentional taking of innocent human
life from conception, cases of ectopic pregnancy pose particularly vexing difficulties.
How can one adequately treat the urgent situation at hand within this moral perspective?
How can one reconcile this philosophical principle with the medical practices used to
treat ectopic pregnancy? The ongoing discussion of ectopic pregnancy begun in the
1880s has not abated.1 A flurry of articles of late have addressed the issue and several
positions have been offered.

Recent interest in the topic may be fostered by current circumstances. Ectopic
pregnancy is up some 600% in the last two decades (Diamond 1995, 5). In such cases,
the embryo implants in the fallopian tube (or even more rarely elsewhere) eventually
leading to profuse bleeding and loss of both maternal and embryonic human life. The
four options of treatment most often discussed in the literature are non-intervention,
salpingectomy (removal of tube with embryo), salpingostomy (removal of embryo
alone), and use of methotrexate (MXT) (DeBlois 1996, Curran 1995; Keenan 1993).
In this chapter, I will review these four options and also introduce a fifth option, the
“milking technique,” into the discussion.

In approximately 40% to 64% of the cases, non-intervention leads to the embryo
naturally being expelled from the fallopian tube (Rock 1992, 420). When the embryo
is naturally dispelled, the fallopian tube often is relatively undamaged and there are
no negative side effects for the mother. Unfortunately, non-intervention does not always
result in the embryo naturally leaving the fallopian tube. Sometimes, a grave situation
ensues in which both the embryo and mother will surely die. Obviously in such a case,
non-intervention is no longer an option.

In the past, doctors commonly turned to salpingectomy, the removal of the entire
fallopian tube with the embryo inside it. At later stages of ectopic pregnancy, when
the fallopian tube has already been badly damaged, salpingectomy is still medically
indicated.

Since its first proposal by T. L. Bouscaren, S.J. (1933), it has become the standard
view among ethicists in the Catholic tradition that salpingectomy is acceptable because
the tube itself is pathological and its removal justified by double effect reasoning (DER)
as can a cancerous but gravid uterus in the hysterectomy case. Although the embryonic
human life within the tube will die, the surgeon does not intend the embryo’s death
but only foresees it has a side effect of removing the tube that threatens the woman’s
life.

1 A short but interesting summary of this history is provided by Diamond (1999, 7).
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Virtually all in the discussion recognize the legitimacy of salpingectomy, the re-
moval of the pathological portion of the tube including the ectopic pregnancy. A caveat
is offered by James Keenan who, though he himself approves of salpingectomy as well
as salpingostomy and the use of MXT, holds that salpingectomy cannot be justified
by traditional principles of double effect. This leads him to imply that in fact direct
or intentional killing of the embryo is already de facto accepted by absolutists, and
hence less invasive treatments such as MXT also would be acceptable. Though Keenan
is not an absolutist, his arguments are relevant here insofar as they cast doubt on the
customary way in which absolutists have handled ectopic pregnancy. He writes that in
the case of ectopic pregnancy,

we are cutting the tube [i.e., in salpingostomy] only because the embryo is
there . . . the embryo’s removal is intrinsic to the object of the activity: the only
part of the tube to be removed is that in which the embryo adheres (Keenan, 1993,
309).

On this basis, Keenan and Gerard Gleeson (1999) argue that removing the tube is
not justified by double effect since one intends as the object of one’s act to affect the
embryo. They hold that indeed the removal of the embryo alone or its death by MXT
is justified as defensive activity protecting maternal health, even if intentional harm is
inflicted on the embryo.

But is it true that double effect reasoning does not justify salpingectomy as previ-
ously thought? Indeed the case of a gravid cancerous uterus and the case of ectopic
pregnancy are not analogous in every way, for in the first case the uterus is removed
because of cancer and in the second case the tube is removed because of the embryo.
However, the cases are analogous in so far as in both cases a pathological organ is
removed. Both the uterus and the tube are damaged; they both threaten the well be-
ing of the mother, if not immediately then certainly in the future. Thus, the cases are
analogous in the relevant way. In both, a pathological organ is removed with the death
of unborn human life being foreseen but not intended. The fact that the cause of the
pathology differs is irrelevant. Pathologies, after all, arise from various causes includ-
ing accidents, the misuse of drugs and alcohol, and genetic defects. In double effect
reasoning, it is the fact of pathology and not the cause of the pathology that justifies
the intervention in removal of pathological organs.

In salpingectomy, however, both the embryo and the tube are lost, the loss of the
tube diminishing the woman’s fertility as well. A number of authors have pointed out
the counter-intuitiveness of the judgment that salpingectomy alone is licit while more
“conservative” interventions preserving the tube (e.g., salpingostomy, MXT) are not.
If one removes the tube with the embryonic life in it, one loses the developing human
life and diminishes the reproductive capacity of the woman. Why not just remove the
embryo (salpingostomy), saving the only thing that can be saved, the woman’s fertility?2

The newly conceived embryo is surely doomed, so why not preserve that which one
can preserve, the fertility of the tube? Use of MXT, a drug which inhibits cellular
reproduction in rapidly dividing cells, has the same advantages as salpingectomy and
the further advantage of being a non-surgical intervention. Use of MXT has now become

2 This consequentialist analysis usually leaves out one important consideration. In cases of salpingostomy,
the chances of future ectopic pregnancies increases by 26 percent, while removal of the pathological tube
reduces the chance of ectopic pregnancy.
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a common way of treating early ectopic pregnancy. For the absolutists, which of these
interventions are acceptable and which are not?

Although there is widespread agreement among absolutists that salpingectomy is
licit, the fact that the child’s death inevitably follows from salpingostomy is thought
to entail that this intervention is “direct” or intentional abortion. As Gerald Gleeson
writes:

That an agent knowingly and voluntarily does what is certain to be lethal is surely
strong evidence that the agent is intending to kill. Some effects of what one does
are simply “too close” to the realisation of one’s formal intention to be merely
incidental effects (Gleeson 1999, 364).

Gleeson here applies the criterion of closeness to determine what effects are or are
not included in the objective of a human act. If an effect always or almost always comes
about with a strictly intended effect, then that effect is intended as well. Salpingostomy
invariably results in the death of the embryo, thus salpingostomy is direct or intentional
abortion. Thus, Eugene Diamond concludes: “It is difficult to see how the direct removal
of both the embryo and the trophoblast with a forceps could constitute indirect abortion”
(Diamond 1999, 11).

Though intuitively plausible, this criterion for defining what is included in a means
leads to the conclusion that the cases normally distinguished through the invocation of
the distinction between intention and foresight should not in fact be so distinguished.
This inevitable connection excludes both the Terror Bomber’s killing and the Strategic
Bomber’s killing. Both know that the dropping of bombs in this place at this time
will inevitably bring about the deaths of civilians. It is not that the Strategic Bomber
merely risks this bad effect, rather he has moral certainty that it will come about. The
bad effect is “inevitable” in both cases. Hence, if inevitable effects are included in a
means, then both the Terror Bomber and the Strategic Bomber intend the deaths of
the civilians as a means. Likewise, according to this criterion, the death of the child
in the hysterectomy case (removal of gravid cancerous uterus) is intended, since the
negative effect of fetal death is, at least in some cases, inevitable. Even salpingectomy
would not be acceptable on this ground for the embryo would surely die in this case as
well. Hence, the criterion of likelihood of effect will not serve both to distinguish the
intended from the foreseen and to preserve paradigm cases that most agree should be
so distinguished as was argued in chapter four.

As mentioned earlier, there are no universally accepted criteria to distinguish in-
tention from foresight which is one of the difficulties encountered when absolutists
consider the case of ectopic pregnancy. I would suggest, and defended in chapter four,
that the following characteristics help determine what lies within intention and is in-
cluded in the means: (1) the achievement of the effect presents a problem for the agent
that occasions deliberation, (2) the achievement of the effect constrains other intentions
of the agent, (3) the agent endeavors to achieve the effect, perhaps being forced to return
to deliberation if circumstances change, and (4) the failure of the agent to realize the
effect is a failure in the agent’s plan.

When one applies the suggested criteria for distinguishing the intended from the
foreseen to the case of ectopic pregnancy, the embryo’s death is the means to the end in
neither salpingectomy nor, contrary to traditional belief, in salpingostomy. The natural
law tradition did not develop an account of how to distinguish intention from foresight,
but if the suggested account is correct, both procedures should be permissible to the
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absolutist. In neither case does the death of the embryo present a problem that occasions
deliberation nor does an intention to bring about death constrain the other intentions of
the agent. The agent does not endeavor to achieve death in either case nor is a failure
to bring about death reckoned as a failure of the agent’s proximate or remote aims.

Although at present successful implantation is seldom achieved, there are already a
number of documented cases of salpingostomy resulting in live births (Wallace 1917;
Shettles 1990).3 With this in mind, it is difficult to see how the direct removal of both the
embryo and the trophoblast with forceps would of itself necessarily constitute direct
abortion. Advances in microsurgery could make salpingostomy an even more attractive
option for preserving the newly conceived life while also retaining the capacity of the
fallopian tube.

Within an absolutist framework, is the use of methotrexate to treat ectopic pregnancy
licit?4 Can the negative effects involved in the use of MXT, a drug which inhibits cellular
reproduction in the embryo as well as the trophoblast, to treat ectopic pregnancy be
considered foreseen in the same way? The effects following the use of MXT are both
the death of the embryo and an end of the threat to the mother.

For Gerald Gleeson the chance of embryonic survival marks the crucial circum-
stance distinguishing licit from illicit use of MXT:

[I]n circumstances in which the judgment is rightly made that nothing can be
done to save the embryo, and that an intervention to protect the mother from
invasive action of implantation is necessary, the use of MXT might embody the
prudential judgment that is the minimally invasive treatment, clinically indicated
with respect to effectiveness and side-effects (Gleeson 1999, 366).

However it is not clear that the proximity of embryonic death is decisive. In other
cases, the fact that the victim will soon suffer a loss does not excuse an agent who is
contemplating inflicting that same loss. That a woman was about to lose her money
would not justify our taking her money or that a man was about to be attacked would
not justify our attacking him. It would seem then that imminent embryonic death would
not justify killing the embryo.

Although use of MXT does enjoy the advantage of being non-invasive and non-
surgical, one wonders, even on a consequentialist account, how decisive this advantage
is. The use of MXT itself often brings about many bad side-effects, including upset
stomach, nausea, vomiting, sleeplessness, hot flashes, sores in the mouth, abdominal
pain, loss of appetite, diarrhea, dizziness, mood alterations, decrease in red blood
cell count requiring blood transfusion, and, rarely, lung and liver damage. As Louis
Weinstein wrote: “Simply stated, the use of a potent antineoplastic, antimetabolite drug,
MXT, for treatment of an ectopic pregnancy is inappropriate and potentially dangerous”
(Weinstein 1986, 1304). One might also question why surgical intervention is according
to advocates of MXT a decisive evil much to be avoided in the case of ectopic pregnancy
but a matter of little or no discussion in the case of tubal ligation, especially since a
woman’s life is endangered in the case of ectopic pregnancy but not in the case of
sterilization for birth control.

Some have criticized the use of MXT to treat ectopic pregnancy on the grounds
that embryonic death invariably results (Diamond 1999, 11) assuming, it would seem,

3 In an article still in preparation, Dr. John O’Neill has reported four other cases more recently.
4 For other considerations regarding intention, see Kaczor 1999.
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that what invariably results is also intentional. Roderick Chisholm spoke of this belief
that the inevitable or likely consequences of an action are also intended as the principle
of the diffusiveness of intention (PDI) (Chisholm 1970, 535).

As we saw in chapter four, Joseph Boyle and Thomas Sullivan offer a counter-
example against PDI (Boyle and Sullivan 1977, 358). The stuttering son merely foresees
but does not intend to stutter. In addition, PDI would make removal of a gravid cancerous
uterus intentional killing of the innocent, for in at least some such cases the death of
the not yet viable fetus invariably results.

Albert Moraczewski argues that indeed the use of MXT is not the intentional killing
of the embryo but rather should be seen as a healing act which has the death of the
embryo as a foreseen and regretted consequence.

The moral object is to stop the destructive trophoblast by stopping further protein
synthesis; this is not achieved by killing the trophoblast or the embryo proper.
Rather, death follows subsequently (Moraczewski 1996, 4).

His analysis depends on the assumption that MXT blocks DNA synthesis, cell
division, and proteolytic action prior to the death of the embryo. For Moraczewski, the
chronological sequence of effects helps determine intention.

However, it is not clear that the chronological sequences of effects determine what
is intended versus what is merely foreseen. In running to get in shape, one intends
to become healthy and merely foresees the painful burning of the legs and lungs. Yet
invariably the first result to appear chronologically is the pain and not the health. One
can imagine situations in which the bombs of the Strategic Bomber would kill civilians
first before damaging a munitions factory as would happen for example were an indoor
track to be located on the top floor of the factory where civilians take exercise. Yet
ex hypothesi the Strategic Bomber does not intend to kill these civilians even though
this effect may be the first to appear chronologically. Although it has been pointed
out that the importance of the chronology of effects does play a role in the many
manual formulations of double effect reasoning (Kaczor 1998, 302), such formulations
are subject to many counter examples indicating the problematic nature of basing the
distinction between intention and foresight on the sequence in which the effects appear.

Although the grounds for his view may be subject to criticism, Moraczewski seems
correct in arguing that use of MXT in treating ectopic pregnancy is not intentional
killing. The achievement of the effect of death does not present a problem for the agent
that occasions deliberation. Nor does the achievement of this effect constrain the other
intentions of the agent. The agent does not endeavor to achieve the death of the embryo
nor would embryonic survival be accounted a failure in the agent’s plan.

However, MXT runs afoul of the absolutist prohibition against mutilation, not of
the prohibition against killing. The use of MXT in treating ectopic pregnancy consti-
tutes mutilation, mutilation of the tissues of the embryo. The trophoblast can only be
construed as a temporary part of the embryo much as the placenta will be a temporary
organ of the fetus and baby teeth a temporary part of a child. But even if the trophoblast
and embryo are considered separate entities (Moraczewski 1996, 4), MXT acts on both
the trophoblast and the embryo, and it is the growth of both that presents the threat to
maternal health. How to inhibit cellular reproduction in both is precisely the problem
for the agent that occasions deliberation about how powerful a dose and at what fre-
quency doses of MXT should be given. The achievement of the effect constrains the
other intentions of the doctor who must be careful not to prescribe any medications that
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will interfere with MXT’s ability to inhibit cellular reproduction. The doctor endeavors
to achieve the effect, perhaps being forced to adjust dosages if the desired effect does
not transpire. Finally, it will be accounted a failure for the doctor prescribing MXT if
the cellular inhibition does not take place. The use of MXT to treat ectopic pregnancy
may not be intentional killing, but it is intentional mutilation.5

Even if the use of MXT is not considered mutilation, circumstantial reasons suggest
that other alternatives are to be preferred, alternatives that present less risk to the
developing embryo, offering a possibility of life, and that may put women’s health at
less risk.

Fortunately, there are other less risky ways of treating the problem of ectopic preg-
nancy that are less morally problematic as well as arguably more healthy for women.
Arguably, the most promising way of treating this vexing problem is neither removal of
the tube, removal of the embryo alone, nor the use of methotrexate but what is called the
“milking” or “squeezing” technique. Diamond and DeCherney describe this technique
as follows:

In this procedure, the tube is grasped just proximal to the site of dilation and
then compressed, advancing toward the infundibular aspect of the tube. In this
manner, the products of conception are excluded from the fimbria (Diamond and
DeCherney 1987, 205).

Like the salpingectomy, the “milking” technique avoids the intentional bringing
about of the evil effect on either a broad or a narrow account of intention. This “squeez-
ing” technique leaves open the possibility of the pregnancy proceeding in a normal way.
Most often the newly conceived dies; but implantation in the uterus is not excluded
and presumably could be facilitated by microsurgery.

This “milking” technique when compared with the use of MXT is better not only
for the newly conceived but also for the mother. The milking technique avoids the side
effects associated with the use of MXT while also being effective in preserving both
maternal health and respect for the newly conceived. A study in Clinical Obstetrics
and Gynecology concludes:

[T]he postoperative results [of the milking technique] are remarkably good, even
when compared with the more popular salpingostomy. When tissue is handled
gently and vigorous ‘milking’ efforts are avoided, this procedure is not only
harmless but may technically prove to be the simplest and the most beneficial in
terms of subsequent fertility (Caspi and Sherman 1987, 162).

Some studies report an increase in the rate of future extrauterine pregnancies (Oelsner
1987, 226) but other studies note no such increase (Caspi and Sherman 1987, 162).
Although further clinical studies still need to be done, at present this option seems
like the most promising way of treating ectopic pregnancy detected at an early
stage.

5 There is, however, a case of ectopic ‘pregnancy’ in which the use of methotrexate per se is not morally
objectionable. These are cases of what is called ‘persistent ectopic pregnancy.’ (See, for instance, Hagström
et al., 1994). Sometimes, although the human conceptus is no longer present, the trophoblast (the layer of
tissue which normally nourishes the newly conceived) continues to develop. This continued growth can
lead to hemorrhaging, just as in the case of the growth of the human embryo in the tube. Use of methotrexate
in cases of “persistent ectopic pregnancy” would be neither intentional killing nor intentional mutilation,
and hence would not be, other things being equal, illicit on absolutist grounds.
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If one accepts a version of absolutism that excludes the intentional killing of any
innocent human person from conception to natural death, ectopic pregnancy poses
vexing difficulties. Given that the embryonic life almost certainly will die anyway, how
can one retain one’s moral principles and yet adequately respond to a situation that
gravely threatens the life of the mother and her future fertility? The four options of
treatment most often discussed in the literature are non-intervention, salpingectomy
(removal of tube with embryo), salpingostomy (removal of embryo alone), and use of
methotrexate (MXT). In this chapter, I reviewed these four options and also introduced
a fifth, the milking technique. In order to assess these various options in terms of the ab-
solutism mentioned, I reviewed various accounts of the intention/foresight distinction
finding accounts of the problematic, at least problematic if one accepts certain paradig-
matic cases distinguishing intention from foresight. Based on an alternative account of
the intention/foresight distinction, as well as on the clinical evidence in treating ectopic
pregnancies requiring intervention, I conclude that salpingectomy, salpingostomy, and
the milking technique are compatible with absolutist presuppositions, but not the use
of methotrexate.

Potential maternal-fetal conflict is not, of course, limited to cases of ectopic preg-
nancy. Women experience crisis pregnancy for a variety of reasons, and many of these
women seek abortion through chemical means like methotrexate or RU-486 or through
surgical means. The next chapter explores a possibility that would ease such maternal-
fetal conflicts, preserving the well-being of both mother and offspring.



CHAPTER 7

COULD ARTIFICIAL WOMBS END
THE ABORTION DEBATE?

If there is any contemporary debate that is intractable, the debate about abortion is.
The intractability arises particularly on account of those who oppose all abortions and
those who oppose no abortions. Each year opinion polls differ as to the exact percent-
age of those who call themselves “pro-life” or “pro-choice.” Although many people,
including a number of those strongly committed to one view or the other, have changed
their minds, there does not seem to be any end to the debate on the horizon. It is as
difficult to imagine the National Abortion Rights Action League abandoning its advo-
cacy of abortion as it is to imagine that the Catholic Church giving up its criticism of
abortion. But what if, somehow, both sides could secure that which they desire? What
if the defender of abortion could be assured that no woman would ever have to carry
an unwanted pregnancy and the critic of abortion could be assured that no human fetus
would ever be destroyed by abortion? What if there existed readily accessible artificial
wombs that could free women from unwanted pregnancies and free the fetus from the
threat of death? Would artificial wombs end the abortion debate?

Some might consider artificial wombs an impossible flight of the imagination and
so consider the question unimportant. This would be a mistake. If one examines the
progression of viability between 1943 and 1973, the results are dramatic (Nathanson
1979, 280). In 1973, the U.S. Supreme Court in the Roe decision spoke of viability at
28 weeks. In 2003, premature babies have survived at 18 weeks (Oderberg 2000, 5).
If this rate of progress continues, then the predictions of some scientists that workable
artificial wombs will be available with in the next twenty-five years may very well be
vindicated. Since achieving viability is linked in the minds of many who favor abortion
as well as by the U. S. Supreme Court in the Roe v. Wade decision with the human fetus
becoming a person with rights, if technology enables the fetus to be viable throughout
pregnancy, then from the very beginning of life, all human beings would be accorded
the full protection of the law. In a sense, artificial wombs are already at work. At
present, Neonatal Intensive Care Units (NICUs) save thousands of premature babies,
many of whom survive without major long-term health risks. Both the care given and
the advanced technology applied help “premies” to carry on their growth until they are
similar in development to full term babies.

Although much work remains to be done, in particular a method of transferring
the fetus without causing fetal or maternal injury, it is reasonable to believe these
“artificial wombs” will grow more and more sophisticated as time goes on until one
day the development of a newly conceived human being could take place entirely
without a mother’s womb. Perhaps just as living without a kidney was an impossibility
but is now a relatively common place occurrence, so too an 8 week old human fetus,
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which would not be viable today, could be placed in an advanced Neonatal Intensive
Care Unit—an artificial womb. If such wombs were available, relatively affordable and
the procedure was no more intrusive than present day abortion, what effect would this
have on the abortion debate?

Ending the debate about abortion might mean different things to different people
so I should say a word about what I mean by the title of this chapter. Obviously,
some matters were once discussed in quite heated terms, which no longer arouse much
discussion at all, for example whether slavery is moral, or whether the use of makeup
for women is permissible. Once topics of divisive disagreement, these issues are now,
for all practical purposes, matters of settled consensus. This is not to claim that there
is absolute unanimity. A debate is ended not when there is no one left to defend a view
or practice (I imagine somewhere there are a few defenders of slavery or great critics
of makeup). Rather a debate is over when the vast majority, an overwhelming majority,
holds one position in preference to another. Obviously, such widespread consensus
is not determinative of truth. It sometimes happens that a single person is the only
one who is right, and the rest of the planet has opinions that do not correspond to
what is in fact the case. This takes place with each scientific discovery. However,
when almost everyone agrees to one view rather than another, one can safely say that
the debate’s political and social significance has ceased. This brings us to the question:
could one of the most heated debates in the 20th century end with artificial wombs in the
21st century?

With respect to abortion, there are a vast variety of possible positions. However,
one might summarize them into four main views: consistent critics of abortion, mod-
erate critics of abortion, moderate defenders of abortion, and consistent defenders of
abortion. (The “consistent” or “moderate” labels are not meant to indicate a moral or
logical judgment of the views in question. To be a “consistent” opponent of racism or
genocide is a good thing, and to be only “moderate” in opposition to Nazis is a bad
thing. Even if moderation in most things is better, not everything admits of a mean.)
The consistent pro-life position views abortion at any stage, and for any reason, as
morally and/or legally impermissible, where abortion means the intentional destruc-
tion of human embryonic or fetal life. This is the position of the Catholic Church.
The moderate pro-life view (itself a label under which various different views hud-
dle) would hold that most abortions are morally and/or legally impermissible, but that
some abortions, for example for rape, incest, or fetal deformity, are permissible. Most
“pro-life” politicians, including for example George W. Bush, hold this view. On the
other hand, a moderate pro-choice view would hold that most abortions are morally
and/or legally permissible but that some abortions, perhaps for sex selection or partial
birth abortions, are impermissible. This view is held by those, for example, who would
believe that abortion after viability should be strictly forbidden, but those before via-
bility are permissible. Finally, the consistent pro-choice view holds that all abortions
are morally and/or legally permissible without exception. This view is held by most
“pro-choice” politicians, including for example former President Bill Clinton, as well
as by some groups, including the National Abortion Rights Action League (NARAL).

When it comes to public policy, it is relatively easy to satisfy the moderate but
more difficult to satisfy the extreme viewpoints. Now to end the abortion debate, not
just the moderates but also at least most proponents of the consistent viewpoints must
be, at least for the most part, satisfied. So the discussion from this point forward will
focus on those consistent views that represent ‘extremes’ on the spectrum of opinion
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on abortion. I will focus first on ectogenesis considered from the point of view of
the consistent defender of the abortion who considers abortion morally permissible
until birth and denies that any fetus is a person like you or me. Then I will consider
ectogenesis from the perspective of one who believes human personhood begins at
conception and abortion is unjustified killing.

ECTOGENESIS AND CONSISTENT DEFENDERS OF ABORTION

Consistent defenders of abortion hold that abortion is morally permissible in all cir-
cumstances. Just as consistent critics assert an absolute right of the fetus not to be
intentionally killed, so consistent defenders of abortion assert an absolute right to abor-
tion. But in what precisely does this right consist? Answering this question depends,
in part, on how one defines ‘abortion’. Abortion could be defined as the right not to be
pregnant, the right of evacuation. On the other hand, abortion might be defined as the
right to end the life of the human fetus, the right to terminate not just the pregnancy
but also the fetus. These two different standpoints, though distinct, are at least for the
present linked, since one cannot currently accomplish evacuation at an early stage of
pregnancy without also terminating the life of the human fetus. Accordingly, let us
speak of the right of evacuation, that is the right to have the fetus removed from the
woman’s body, and the right of termination, that is the right to have the fetus killed
within the woman’s body. When someone advocates the right to an abortion, does this
include only evacuation or also termination?

If the right to abortion means simply the right to not be pregnant, then partial
ectogenesis would solve the problem. Abortion understood as the right of evacuation and
not termination seems to be the majority view of the medical community as well as those
who defend abortion rights philosophically. The American College of Obstetricians and
Gynecologists in 1977 wrote: “The College affirms that the resolution of such conflict
(between woman and fetus) by inducing abortion in no way implies that the physician
has an adversary relationship towards the fetus and therefore, the physician does not
view the destruction of the fetus as the primary purpose of abortion. The College
consequently recognizes a continuing obligation on the part of the physician towards
the survival of a possibly viable fetus where this can be discharged without additional
hazard to the health of the mother.” (as cited by Nathanson 1979, 179–80). Since the
medical community defines abortion as evacuation, if methods of non-lethal evacuation
were available and safe for maternal health, then this statement would require that
doctors use these means. This alone would dramatically change the abortion debate. If
the medical community refused to perform terminal abortions and would only perform
evacuation abortions, then the abortion debate as we know it today would be over.

Among philosophers defending abortion, including many of the most prominent
such as Mary Ann Warren, Judith Jarvis Thomson, and David Boonin, the right to
abortion is also understood as a right of evacuation and not a right of termination.
In Thomson’s words: “While l am arguing for the permissibility of abortion in some
cases, I am not arguing for the right to secure the death of the unborn child. It is easy
to confuse these two things in that up to a certain point in the life of the foetus it is not
able to survive outside the mother’s body; hence removing it from her body guaran-
tees death. But they are importantly different” (Thomson 1996, 79). She notes that if
I detach myself from the violinist and miraculously he lives, I do not have the right to
cut his throat. Similarly, Mary Anne Warren writes: “If and when a late-term abortion
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could be safely performed without killing the fetus, she would have no absolute right
to insist on its death (e.g., if others wish to adopt it or pay for its care), for the same
reason that she does not have a right to insist that a viable infant be killed” (Warren
2000, 267). In her essay she concludes that the rights of the fetus to be in the womb do
not trump the woman’s right of freedom, which is violated by the pregnancy. However,
if the fetus were removed and placed in an artificial womb, the rights of the woman
would no longer be violated. As David Boonin notes in his book A Defense of Abortion:

The claim that the woman has such a right [to terminating fetal life] would entail
that if the baby survived an attempted abortion, or was born prematurely, before
the woman had an opportunity to have the abortion performed, then she would
still have the right to have it killed. And this is plainly unacceptable. It may well be
true that many women who seek abortions do so because they want the fetus that
they are carrying to be killed. And such women will, to that extent, be dissatisfied
with a position on which it is morally permissible for them to have their viable
fetuses extracted but not killed. But in the absence of an independent reason to
think that they are entitled to have the fetus die when it is already viable, this
seems to count more as a criticism of their desires than as an objection to the
good Samaritan argument (Boonin 2003, 257).

So, for these philosophers abortion is understood as the right of evacuation of the
fetus from the mother’s womb and not the right of termination of the fetus’s life. Safe,
practical artificial wombs would end the abortion debate for them, since they defend
only evacuation abortion and not termination abortion. An added advantage would be
that the right to evacuation abortion would be relatively, if not absolutely, uncontested
unlike the present, heavily contested abortions, heavily contested because they include
termination of the life of the human fetus.

One possible objection implicitly raised by the statement from the American College
of Obstetricians and Gynecologists is that partial ectogenesis could be more danger-
ous for the woman and therefore abortion as termination would be preferable. David
N. James makes this concern explicit: “A foetal transplant would be an elaborate sur-
gical procedure aimed at the delicate removal of the foetus from the mother’s placenta
and its transfer and attachment to the external artifical womb. Unlike an early abortion,
foetal transplantation would thus require general anaesthesia as well as a surgical inci-
sion through the abdominal wall and uterus, with all the risks of medical complications
which accompany these more invasive procedures” (James 1987, 87). James also notes
that intensive care for such children could be massively expensive and lead to many
new orphanages, foster care homes, and related services.

Of course, these concerns could turn out not to be empirically true. Even if they were,
they would be really technological, economic, or social difficulties and not per se moral
difficulties. Ex hypothesis, partial ectogenesis, as imagined in the future, would not be
dangerous for women. Many procedures that were dangerous and invasive 40 years
ago, now are safe. Even so, the choice would presumably not be between no danger and
danger, but between the dangers of abortion, the dangers of ectogensis, and the dangers
of later term childbirth. All three include some dangers. As medical care advances,
it is likely that the differences in danger among the various procedures will be negli-
gible as well as the cost for such treatments less expensive—as is seen, for example,
in the cheap, fast, and powerful computers of today when compared with the expen-
sive, slow, and relatively unpowerful computers of the 1970s. Of course, a natural or
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human-caused disaster could return all of us to the stone age, but at least if the past is
any indication of the future, the projected course of technological development strongly
suggests that the technological and economic problems that James foresees could be
overcome.

The foreseen social cost of ectogenesis may also prove to be mistaken. The countries
most likely to use partial ectogenesis in lieu of abortion are the very countries facing
underpopulation problems in the near future—Western Europe, and to a lesser extent
(due to immigration) the United States. These countries face grave financial difficulties
in the future with fewer and fewer workers to support a growing class of retirees, and
so for them an increase in the number of children and future workers may be a social
boon. So these considerations do not seem to be decisive arguments against evacuation
abortion and the use of artificial wombs. Of course, the value of a human being’s life
does not and should not rest on a cost-benefit analysis. My point is that, even assuming
for the sake of argument such an analysis, the result is far from clear.

Of course, not all doctors, philosophers, or activists defending abortion understand
abortion rights in terms of evacuation rather than termination. For them, abortion
includes the right to secure the death of the child. It sometimes happens that during
an abortion procedure, the fetus leaves the uterus alive. At times, the infant is lethally
injured and dies immediately. However, this is not always the case and sometimes,
healthy infants are born. What, then, is the status of such unwanted children?

When he was still an abortion provider, Bernard Nathanson, while at a conference
of abortion rights supporters responded to this problem of unborn offspring who survive
the process of abortion. Nathanson writes:

Since I was the only obstetrician there, as N.A.R.A.L.’s medical chairman, the
‘living abortus’ problem kept getting bounced to me. I was puzzled by the con-
sternation that was epidemic around that rectangular motel-room table. It has
always seemed clear to me that the object of abortion was only to rid the unwill-
ing woman of the burden of pregnancy. If a living child resulted, it was perfectly
obvious that it was to be cared for like any other premature baby. There was no
conflict of medical purpose or ethics in that policy, but when I presented that
position there were so many furrowed brows that the place looked like a recently
plowed field of foreheads. A committeewoman from Iowa, hawk-faced and with
a prosecutorial mien, piped up: ‘What about hysterotomy, doctor? Isn’t that surer
than salting-out?’ She meant, surer to kill. The pro-abortion woman seemed dis-
turbed by the thought that a stray alpha [fetus] or two might manage to live. I
replied that hysterotomy would not ‘guarantee’ death and, on the contrary, always
produced a live birth because it is nothing but a miniature Caesarean section. It
also has an unacceptably high ‘complication’ rate for the mother. The Iowan sat
there puzzled as if I had spoken in Esperanto. What were these people thinking?
Were we to take living fetuses fresh from the uterine wound and wring their necks?
(Nathanson 1979, 274).

So, for at least some, such as apparently most of those at this conference, the right
to abortion is understood not simply as a right of evacuation but also as a right to
termination.

Leslie Cannold, author of The Abortion Myth, interviewed a number of people in her
book, who feel ectogenesis will not end the debate on abortion since only a termination
abortion provides the closure many women seek in abortion. Artificial wombs do not
really remove responsibility from the mother, since her child would exist somewhere
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even if she did not have to care for him or her. It is precisely wishing to avoid this
responsibility that leads to the choice of abortion. Since only ending fetal life will end
the responsibility, termination abortion is preferable to evacuation abortion.

In other words, perhaps the right to become or not to become a mother gives rise
to the right to termination abortion. “I was struck by the possibility that the inevitable
advance of technology could lead to women losing the capacity to decide if and when
they would become mothers, leaving them with only the more limited ability to decide
the future of their pregnancies” (Cannold 2000, 8). So, excluding termination of fetal
life limits women by excluding their right to become or not to become a mother. If one
has the right to determine whether one will become a mother, and if the exclusion of
termination abortion in favor of artificial wombs undermines this right, then it would
seem that one has the right to a termination abortion.

One might object to this line of argumentation by rejecting the idea that there is
a right to become or not to become a mother. Since motherhood is constituted by the
relationship between mother and child, the right to become a mother implies a right to
a child, and it is doubtful at best that one human being has a right to another human
being. Human beings have rights to things such as possessions, or to their own bodily
integrity, but human beings do not have rights to one another, as if some human beings
were a kind of property. So, if the right not to be a mother arises from the right to be a
mother, then the right not to be a mother is untenable.

However, one can reasonably assume that these rights, the right to be a mother
and the right not to be a mother, are not symmetrical, so whatever its basis, it does
seem reasonable to assert a right not to be a mother even if one rejects the right to
be a mother. The assumption of the argument against partial ectogenesis is that the
continued existence of this child makes the woman in question a mother. So the issue
is, in part, what constitutes motherhood, a question that has become more complicated
with the advent of various reproductive technologies.

One could draw distinctions between genetic motherhood, gestational motherhood,
and social motherhood. Typically, one woman is a mother in all three senses. In cases
of adoption, one woman is the genetic and gestational mother, commonly known as
the ‘birth’ mother, and another woman is the social mother, that is the one who parents
the child (perhaps alone or perhaps with others) by taking care of his or her every day
needs such as food, clothing, hygiene, love, affection, and support of various kinds.
In some cases of surrogate motherhood, one woman is the genetic and social mother,
and another woman is the gestational mother. In other cases of surrogate motherhood,
three different women ‘mother’ a given child in different senses. The genetic mother
provides the egg that with the sperm gives rise to the child; the gestational mother bears
the human fetus in her uterus; and a third woman, the social mother, raises the child
following birth.

Would partial ectogenesis instead of termination abortion undermine a woman’s
right to become or not to become a mother? If one distinguishes motherhood into these
various components, it turns out that in none of these three senses of motherhood would
the right not to be a mother be undermined by the use of partial ectogenesis in lieu of
abortion. A woman who is pregnant has already become a mother in two of the three
senses—she is already a genetic mother and she has also become a gestational mother.
So once she is pregnant, it is logically impossible for her to exercise her right not to
become a genetic or gestational mother, since whatever she chooses, she cannot turn
back time. Once pregnant, genetic motherhood is established for the fetus is genetically
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her progeny; gestational motherhood is established for she carries this progeny in her
womb. She may still, however, choose to become or not to become a social mother.
But exercising this right does not imply a right to termination abortion, since it can be
fully exercised without termination of the human life involved by placing the child for
adoption either at full term birth or earlier through ectogensis. So, one can fully affirm
the right of every woman to become or not become a mother without also having to
affirm a right to termination abortion.

However, we could perhaps say that women have not only a right to become or
not to become a mother (in any of the three senses) but also they have the right to
remain or not to remain a mother (in any of the three senses). So, just as a mother
can sign away her parental rights a few months following birth (thereby, no longer
remaining a social mother), so too a mother should be able to no longer remain a
genetic and gestational mother. If a gestational mother has an evacuation abortion, then
she ceases being a gestational mother (though of course she will have always have
been at one time a gestational mother). If a genetic mother has a termination abortion,
then she ceases being a genetic mother (though of course she will have always have
been at one time a genetic mother). The use of artificial wombs would allow a woman
to choose to no longer remain gestational mother without having to end fetal life.
However, since the only way to no longer remain a genetic mother is to end the life of the
offspring, the right to no longer remain a genetic mother includes the right to termination
abortion.

Do women have the right to no longer remain genetic mothers? This question might
be clarified by considering the right to no longer remain a social mother. It is clear that
the duties of being a social father or social mother are much more burdensome than the
duties of being a genetic parent. Indeed it is possible, for both men and women with the
advent of egg and sperm donation, to be a genetic parent without even realizing it. So, it
would seem then that if you have a right not to remain a parent in these various senses,
then your right not to remain an social mother or father would be much stronger than
your right not to remain a genetic parent, since the duties of a social mother or father
are many and burdensome and the duties of a genetic parent per se are non-existent.

But one cannot exercise the right not to remain a social parent at the expense of
one’s progeny’s well-being. Let’s say a mother is alone with her daughter and giving
her a bath. During bath time, the little girl is frolicking in the tub, splashing water,
and pulls some of the bathroom reading off a nearby shelf into the tub. To her shock
and horror, her dissertation is among the reading material destroyed. This is the last
straw. The woman decides to exercise her right to no longer remain a social mother,
and so she simply walks out of the bathroom, out the door, and visits a friend down the
street. If the daughter ends up drowning, the mother is rightly held morally and legally
responsible. Even if the daughter does not drown, merely risking her well being in this
way is both morally and legally unacceptable. So, the right not to be a social mother
does not allow one to endanger or neglect the life of one’s progeny. Since the right
not to remain a social mother is much stronger than the right not to remain a genetic
mother, and since even the right not to be a social mother does include a right to
dangerously neglect a son or daughter, let alone kill, a fortiori we can safely conclude
that the right not to remain a genetic mother does not include the right to kill one’s
progeny, even if this were the only way to discharge this right. Since this is the only
way to discharge the right not to remain a genetic mother, there simply is no such thing
as the right not to remain a genetic mother.
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This proposed right not to remain a genetic parent by killing one’s offspring also
leads to absurdities. If one affirms that men and women have equal rights, then it would
follow that men just as much as women also have the right to no longer be a genetic
parent. This right for men would actually not be a new one, but the restoration of an old
Roman custom that allowed fathers to terminate the lives of their children, including
their adult children. Unlike the Romans, the proposed right not to be a genetic parent
would also extend to women, but the gender equity of the right makes this perpetual
right to kill one’s children no less absurd.

One might revise the proposed right not to remain a genetic parent by saying that
one can only exercise this right not to remain a genetic parent before birth, but this ad
hoc exclusion would unfairly limit this right to women because a man could not exercise
his right to kill his offspring without interfering with a woman’s bodily integrity in cases
where the woman wanted the baby and the man did not. To avoid this difficulty, one
might revise the proposed right again to be the right not to remain a genetic parent,
excercisable only until the child is one month old, but this ad hoc revision invites
charges of arbitrariness and the specter of infanticide.

A final consideration about the use of artificial wombs in lieu of abortion arises
from infanticide. If infanticide were morally permissible, then it would be difficult
to see why termination abortion would not also be permissible. Although the actual
killing of newborns happens all too regularly around the world, infanticide has found
relatively few philosophical proponents and, to my knowledge, no political proponents
or groups. In terms of whether artificial wombs will end the abortion debate, the fact
that those who advocate infanticide would also approve of termination abortion, does
not make a great deal of difference, at least for now. It is, therefore, fully compatible
with ending the abortion debate that such views exist, so long as they are a small
minority. After all, ending a debate does not require that every single person agrees
to the use of artificial wombs in lieu of abortion but rather, that the vast majority of
people agree. Since the vast majority of people agree that infanticide is impermissible,
one could not attempt to convince people of the permissibility of termination abortion
by appealing to infanticide.

ECTOGENESIS AND CONSISTENT CRITICS OF ABORTION

In assessing whether ectogenesis would end the abortion debate, I will make particular
reference to the teachings of the Catholic Church, since this institution represents a
consistent and influential pro-life view on the issue of abortion. If one could show
artificial wombs acceptable on principles accepted by the Catholic Church, a fortiori
artificial wombs would be acceptable to those who hold less committed views about
the value of human life. Of special importance in accessing artificial wombs will be
its Instruction on Respect for Human Life often identified by the first two words of its
Latin version Donum Vitae, the Gift of Life as well as Pope John Paul II’s encyclical
Evangelium Vitae (The Gospel of Life). These documents present the Catholic Church’s
teaching on certain contemporary issues in the creating of human life including in vitro
fertilization, surrogate motherhood, and embryo experimentation.

Although the Catholic Church has never explicitly addressed the question of the
moral permissibility of artificial wombs in place of abortion, Catholic teaching does
provide principles that could be applied to artificial wombs. Indeed, although these
principles might at first glance seem to imply the moral impermissibility of using
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artificial wombs rather than abortion, I believe nothing proposed by the magisterium
thus far, would necessarily lead to an comprehensive condemnation of the use of artifi-
cial wombs in such circumstances. Indeed, I believe fundamental principles of Catholic
moral thought as well as accepted practice lead to the opposite conclusion. However, in
order to argue for this conclusion, several important arguments against artificial wombs
must first be acknowledged: (1) the artificiality objection, (2) the IVF objection, (3) the
embryo transfer objection, (4) the deprivation of maternal shelter objection, (5) the
birth-within-marriage objection, (6) the integrative parenthood objection, (7) the sur-
rogate motherhood objection, and finally, (8) the wrongful experimentation objection.
These objections suggest that the use of artificial wombs in lieu of abortion is not
morally acceptable based on principles proposed by the magisterium, and although
there is a great deal of plausibility to this view, after examining the teaching in greater
detail, I believe this view to be incorrect.

In order to better address how principles of Catholic teaching might apply to artifi-
cial wombs, a terminological clarification is in order since separate matters, although
sometimes related, should not be confused, namely complete ectogenesis, partial ecto-
genesis, artificial wombs, and embryo/fetus transfer. By complete ectogenesis, I mean
the generation and development of a human being outside the womb from the beginning
of embryonic existence until the equivalent of 40 weeks gestation. By partial ectoge-
nesis, I mean the development of a human being during the typical gestational period
outside the maternal womb but not during the entire gestational period. An artificial
womb could be used for either complete or partial ectogenesis. In other words, an
artificial womb might be used to generate and sustain development of an embryo or
fetus during the entire period of gestation or it might be used to sustain development
after partial development within the maternal womb. Embryo transfer (ET) moves the
embryo, having never been planted in a womb, to another location, artificial womb or
maternal womb. Fetal transfer (FT) moves the fetus from a maternal womb to another
maternal womb or to an artificial womb. So, let us now consider some of the likely
objections to artificial wombs.

(1) One possible argument would be that the Catholic Church would reject artificial
wombs precisely because they would be artificial. However, the mere fact that such
wombs would be artificial would not be sufficient grounds for rejecting them. In speak-
ing of various interventions to create human life such as in vitro fertilization, Donum
Vitae indicates that “These interventions are not to be rejected on the grounds that they
are artificial. As such, they bear witness to the possibilities of the art of medicine. But
they must be given a moral evaluation in reference to the dignity of the human person,
who is called to realize his vocation from God to the gift of love and the gift of life.”
(Donum Vitae 3). Indeed, incubators for premature infants are artificial, but hardly
morally problematic on that account. Artificial wombs are not problematic simply be-
cause they are artificial, if only because artificial wombs would be nothing more than
extremely advanced versions of incubators routinely used today. Nor of course would
their artificiality necessarily make such wombs acceptable, for the technical feasibility
of something does not indicate its moral acceptability. So even if artificial wombs are
not to be rejected because artificial, they nevertheless may be problematic for other
reasons. So, the artificiality of advanced incubators does not settle the question one
way or the other.

(2) The IVF objection might be summarized as follows. The Catholic Church should
oppose complete ectogenesis since it presupposes the use of cloning, parthenogenesis,
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or IVF in creating an embryo. From the perspective of Donum Vitae, these forms of
creating human life are morally objectionable: “attempts or hypotheses for obtaining
a human being without any connection with sexuality through ‘twin fission’, cloning
or parthenogenesis are to be considered contrary to the moral law, since they are in
opposition to the dignity both of human procreation and of the conjugal union. . . . Such
fertilization (IVF) is in itself illicit and in opposition to the dignity of procreation
and of the conjugal union, even when everything is done to avoid the death of the
human embryo” (Donum Vitae I.6 and II.5, emphasis removed). However, in terms
of the abortion debate, condemnation of complete ectogensis is not decisive, since a
woman who is seeking an abortion for herself already has a human fetus within her.
Partial ectogenesis does not involve generation and development entirely outside the
womb, but rather the continued development of an already generated human being in
an artificial womb after transfer from a maternal womb. In other words, from the fact
that the Catholic Church opposes IVF, twin fission, cloning or parthenogenesis, it does
follow that it would oppose complete ectogenesis but it does not follow that it would
necessarily oppose partial ectogenesis.

(3) One possible reason would be that embryo transfer (ET) is morally impermissible
(Donum Vitae II.B.5). If embryo transfer were impermissible, then fetal transfer from a
maternal womb to an artificial womb would also be impermissible. Partial ectogenesis
would necessarily involve FT and so partial ectogensis is wrong. We could call this the
embryo transfer objection to ectogenesis.

It is important to note, however, that the condemnation of embryo transfer in Donum
Vitae is always in connection with IVF. The claim, therefore, could be that IVF and ET
are objectionable as a combination, but this could leave ET alone as morally permissi-
ble. Although Donum Vitae condemns IVF, and although it excludes implantation into
a surrogate mother, it does not explicitly condemn the reimplantation of an embryo
created through IVF in the genetic mother’s womb. Indeed, if the rescue of abandoned
frozen embryos and implantation in an adoptive mother is permissible, then ET is in
itself permissible. If removal of an ectopic pregnancy and attempted reimplantation
in the uterus is acceptable, then ET is in itself permissible. If ET is permissible, then
it would seem that transfer of a human being prior to full term from one location to
another is not in itself impermissible—which is what is required for partial ectogenesis.

Even if ET is unacceptable, it may not be the case that fetal transfer (FT) is prob-
lematic. After all, an emergency c-section of a premature baby in danger of dying is
not morally problematic, and may in some situations even be morally obligatory. The
treatment of premature babies now involves what amounts to primitive artificial wombs
in helping the baby survive. If incubator technology advances, premature babies who
now die will become viable. So the use of artificial wombs, partial ectogenesis, or
highly advanced incubators would not in principle be excluded by Catholic teaching.

(4) However, there are other expressions of Catholic teaching on bioethical matters
that would seem to call this conclusion into question, an expression of which is the
deprivation of maternal shelter objection. “The freezing of embryos, even when carried
out in order to preserve the life of an embryo—cryopreservation—constitutes an offence
against the respect due to human beings by exposing them to grave risks of death or
harm to their physical integrity and depriving them, at least temporarily, of maternal
shelter and gestation, thus placing them in a situation in which further offences and
manipulation are possible” (Donum Vitae I.6). This quotation directly concerns the
freezing of embryos, but does mention as a reason for this judgment the deprivation of
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maternal shelter and gestation. Of course, this would not be a reason to reject freezing
of embryos unless this deprivation were itself morally blameworthy. Partial ectogenesis
involves the deprivation of maternal shelter and gestation, and so it would seem to be
objectionable.

It is possible however to recognize that deprivation of maternal shelter and gestation
is prima facie wrong without condemning all such deprivations without exception. For
example, if a woman with a premature but viable baby begins to die, or actually dies,
then surgeons often will remove the premature baby, depriving him or her of maternal
gestation, but of course this is not in itself morally objectionable. There are other
situations where the child must be removed or else he or she will die, such as mothers
with incompetent wombs or a situation in which the mother has been poisoned, and the
poison will kill the child unless it is immediately removed from the womb. But clearly in
these cases, we do not wrong the child by removing the child from the maternal womb.
Securing maternal gestation and shelter presumably is only important to preserve if it
is to the advantage of the human being in utero. In circumstances in which it endangers
the life of a human being to remain in utero, depriving a human fetus of maternal
gestation is not morally objectionable, but may be morally praiseworthy.

Of course, an important difference between what would be the case of partial
ectogenesis in lieu of abortion and the examples given above would be that in the
abortion case, the danger to the child comes from the free act of a person undertaking
an abortion. In the case of a dying woman, the danger arises because of a medical
pathology. Depriving the human being in utero of care and shelter may be permissible
in the second case, but not permissible in the first case where the danger to the child is
voluntary caused and could be voluntarily removed.

I am not sure, however, that the voluntary or involuntary nature of the danger marks
a morally decisive difference between the two cases. It certainly would seem to make
little difference from the perspective of the unborn who are threatened with death, death
which would be just as final if from a voluntary cause as from an non-voluntary cause.
Indeed many ‘natural’ causes which are of danger to the human fetus are themselves
in origin voluntarily caused. For example, perhaps the woman who is dying is dying
because she was in a car accident that she caused by her irresponsible driving or perhaps
she is dying from lung cancer because she smoke three packs a day. The details of the
causal chain that ends with a human fetus being in danger of death unless removed
from the womb do not, therefore, appear to be morally decisive in determining the
permissibility of highly advanced incubators.

Another difference that may be morally significant between partial ectogenesis in
lieu of abortion and removing the viable child from the womb because of maternal
pathology is that in the first case the removal is for the good of the mother and in the
second case the removal is for the good of the child.

But there are other widely accepted cases of removal of the child from his or her
mother’s womb before full term delivery for the mother’s good. For example, the mother
may have a cancerous uterus which must be removed to save the mother’s life and which
if not removed will lead to the mother’s death. In such cases, the removal of the child
from the woman’s body will be for the good of the mother, not the good of the child.
According to classic double-effect reasoning, such removal is morally permissible even
if the premature child would die. If the child is viable, such removal is much easier to
justify as the evil effect otherwise in question (the child’s death) simply does not take
place. For a variety of reasons, many women choose to induce labor so as to deliver
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their babies before their due date, and such practices are morally unproblematic so
long as the safety of the mother and child is not endangered. Removal of an unborn
human being from his or her mother’s womb before the due date is, therefore, not only
justifiable exclusively on the grounds that it is better for the child in question. It may
also be justified for the sake of the good of the mother. If highly advanced incubators
function as envisioned, then induction of labor or surgical removal of the human fetus
early in pregnancy could become no less dangerous than induction of pregnancy is now
with contemporary technology a few days before the due date.

(5) Another objection to the use of highly advanced incubators in the context of
possible abortion arises from the right of a child to be born within marriage. “Techniques
of fertilization in vitro can open the way to other forms of biological and genetic
manipulation of human embryos, such as attempts or plans for fertilization between
human and animal gametes and the gestation of human embryos in the uterus of animals,
or the hypothesis or project of constructing artificial uteruses for the human embryo.
These procedures are contrary to the human dignity proper to the embryo, and at the
same time they are contrary to the right of every person to be conceived and to be born
within marriage and from marriage” (Donum Vitae I.6, emphasis in the original). A
child whose gestation took place within an artificial uterus would not be born within
marriage, and so the passage in question would seem to condemn ectogenesis. One
might call this the birth-within-marriage argument.

This passage clearly indicates the morally impermissibility of complete ectogenesis,
but it does not necessarily exclude partial ectogenesis. By definition, a human embryo is
a pre-implantation human being because the change from human embryo to human fetus
takes place at implantation. Although every person has the right to be conceived and
to be born within marriage, this right does not necessarily exclude partial ectogenesis,
which involves the human fetus and not the human embryo. In addition, when the
human fetus emerges from his or her mother’s womb, whether by surgical intervention
or naturally, whether full term or earlier, a human being can rightly be said to be born.
Since partial ectogenesis takes place after human birth, albeit a preterm, surgically
initiated human birth, partial ectogenesis is not within the scope of this passage from
Donum Vitae, which discusses the right to be born within marriage.

(6) However, Donum Vitae itself clarifies the meaning of this right in the following
passages in ways that seem to also exclude partial ectogenesis. One might call this the
integrative parenthood objection to partial ectogenesis. “The child has the right to be
conceived, carried in the womb, brought into the world and brought up within mar-
riage: it is through the secure and recognized relationship to his own parents that the
child can discover his own identity and achieve his own proper human development”
(Donum Vitae II.1). Artificial insemination using gametes from someone outside the
marriage is also impermissible for the same reason: “Heterologous artificial fertiliza-
tion violates the rights of the child; it deprives him of his filial relationship with his
parental origins and can hinder the maturing of his personal identity. Furthermore, it
offends the common vocation of the spouses who are called to fatherhood and moth-
erhood: it objectively deprives conjugal fruitfulness of its unity and integrity; it brings
about and manifests a rupture between genetic parenthood, gestational parenthood and
responsibility for upbringing” (Donum Vitae II.2). At first glance, this passage would
seem to clearly exclude any use of artificial wombs as undermining gestational par-
enthood, which is important in securing the well being of the child. We could call this
the integrative parenthood objection to ectogenesis, namely that integrative parenthood
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involves not separating genetic parenthood, gestational parenthood, and what might be
called social parenthood, namely the responsibility for raising and rearing the child. A
child has a right to integrative parenthood, and even partial ectogenesis violates this
right by depriving the human fetus of gestational parenthood, so partial ectogenesis is
impermissible.

However, if this right to be conceived, gestated, and raised within marriage were un-
derstood to mean that every child once conceived must be brought up within marriage,
it would follow that all women who find themselves pregnant outside of marriage (even
by rape) must marry the father. Although in many cases of extramarital pregnancy a
marriage of father and mother constitutes the best response to the situation, marriage
following pregnancy is not always advisable, let alone a moral duty. In some cases of
extra-marital pregnancy, marriage is not only gravely imprudent but indeed would not
be permissible or possible, such as when a pregnancy occurs as the result of incest or
when a prior valid marriage exists for one or both of the parties in question. Moreover,
if the right to integrative parenthood is understood as the right for every existing child
to be nurtured in his or her mother’s womb until full term birth and then raised in a
marriage, it would follow that every birth mother placing a child for adoption and every
couple accepting an adopted child would be doing something wrong. On the contrary,
birth mothers who generously and bravely place their child in another family through
adoption, when this is in the child’s best interest, perform a loving and heroic act and
those who adopt children likewise perform a generous act. Far from being something
wrong, the Instruction notes that adoption is an important service to life: “Physical
sterility in fact can be for spouses the occasion for other important services to the life
of the human person, for example, adoption, various forms of educational work, and
assistance to other families and to poor or handicapped children” (Donum Vitae II.8).
Donum Vitae is therefore, best understood as proposing that one should not cause a
human being to come into existence unless one can properly care for the child. A child’s
right to integrative parenthood involves the marriage of the child’s mother and father,
conception by mother and father in the act of marriage, nurturing within the maternal
womb, and then raising the child within marriage. However, once conception takes
place, inside of marriage or outside, it is in certain circumstances permissible, and
even praiseworthy, to choose the option of adoption, if in the given circumstances, this
option is judged by sound prudential judgment to be in the best interest of the individual
child. The Catholic Church’s ongoing support of adoption makes it clear that, although
it would be wrong to conceive a child simply in order to place him or her for adoption,
it is not wrong to choose adoption following the conception of a child. Whether this
adoption takes place at 40 weeks of full gestation, at 25 weeks following conception
on account of premature birth, or at 7 weeks following conception does not, in itself,
seem morally relevant so long as the well being of the child is not endangered.

(7) Taking a different approach to the ectogenesis issue, one might also argue that
if surrogate motherhood is wrong, then ectogenesis must also be wrong as a form
of surrogate motherhood. Donum Vitae clearly indicates that surrogate motherhood is
morally impermissible. “Surrogate motherhood represents an objective failure to meet
the obligations of maternal love, of conjugal fidelity and of responsible motherhood;
it offends the dignity and the right of the child to be conceived, carried in the womb,
brought into the world and brought up by his own parents; it sets up, to the detriment
of families, a division between the physical, psychological and moral elements which
constitute those families.” (Donum Vitae II.3). If surrogate motherhood is wrong, and
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if ectogenesis is a form of surrogate motherhood, indeed artificial motherhood, then
ectogenesis would also be wrong. This might be called the surrogate motherhood
objection to ectogenesis.

It is helpful in this regard to consider how Donum Vitae defines surrogate mother-
hood. A surrogate mother is defined by the instruction as:

(a) the woman who carries in pregnancy an embryo implanted in her uterus and
who is genetically a stranger to the embryo because it has been obtained through
the union of the gametes of “donors”. She carries the pregnancy with a pledge to
surrender the baby once it is born to the party who commissioned or made the
agreement for the pregnancy.

b) the woman who carries in pregnancy an embryo to whose procreation she has
contributed the donation of her own ovum, fertilized through insemination with
the sperm of a man other than her husband. She carries the pregnancy with a
pledge to surrender the child once it is born to the party who commissioned or
made the agreement for the pregnancy (Donum Vitae II.3).

However, by neither of these definitions would partial ectogenesis be a form of
surrogate motherhood. Both definitions speak of transfer of an embryo. But partial
ectogenesis involves transfer of a fetus and not transfer of an embryo, since partial
ectogenesis would move the human fetus from a maternal womb to an artificial womb.
Furthermore, both definitions of surrogate motherhood involve pledges by the surro-
gate mother to surrender the baby once it is born to the party who commissioned or
made the agreement for pregnancy. Obviously, an artificial womb cannot pledge or
agree to anything, nor would partial ectogenesis necessarily involve giving the baby
to those who initiated creation of the baby. Indeed, in typical cases, the woman who
otherwise would have chosen abortion does not want to raise the baby. Furthermore,
surrogate motherhood according to the definitions given in Donum Vitae necessarily
involves IVF; while as was mentioned earlier partial ectogenesis does not. So the im-
permissibility of surrogate motherhood as understood in Donum Vitae does not entail
the impermissibility of using highly advanced incubators in lieu of abortion.

(9) However, even if all these objections can be overcome, the most powerful
objection to partial ectogenesis is that, at least until well developed, partial ectogenesis
would involve wrongful experimentation. Pope John Paul II writes in Evangelium Vitae:

This [negative] evaluation of the morality of abortion is to be applied also to
the recent forms of intervention on human embryos which, although carried
out for purposes legitimate in themselves, inevitably involve the killing of those
embryos. This is the case with experimentation on embryos, which is becoming
increasingly widespread in the field of biomedical research and is legally permitted
in some countries. Although one must uphold as licit procedures carried out on
the human embryo which respect the life and integrity of the embryo and do
not involve disproportionate risks for it, but rather are directed to its healing,
the improvement of its condition of health, or its individual survival it must
nonetheless be stated that the use of human embryos or fetuses as an object of
experimentation constitutes a crime against their dignity as human beings who
have a right to the same respect owed to a child once born, just as to every person
(Evangelium Vitae 63).

If experimentation on human beings before birth is only licit if directed to the healing,
the improvement of its condition of health, or the individual survival of the embryo or
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fetus, then to attempt partial ectogenesis would be wrong. Use of artificial wombs in
lieu of abortion would subject the human fetus to risks, not for the sake of the human
fetus’s own welfare, but for the sake of the mother being free from pregnancy. Even
if techniques of partial ectogenesis are eventually made routine, all early attempts at
partial ectogenesis would be wrongful experimentation.

However, as Peter Singer pointed out in his book The Reproduction Revolution,
ectogenesis could be developed naturally as an extension of saving premature babies.
Experimental procedures undertaken to save the life of premies are acceptable given the
principles suggested by John Paul II, since they would be directed towards the individual
survival of the premature babies in question. As these techniques are improved by means
of this acceptable experimentation, one could arrive at a time when partial ectogenesis
occurring very early in pregnancy is no longer an experimental but common procedure
subjecting its human subjects to no disproportionate risks. Indeed, one could imagine
ectogenesis becoming less risky than normal gestation, since an artificial womb would
not, presumably, get into car crashes, slip and fall, or be assaulted. In other words,
accepting that experimentation should only be undertaken for the good of the one
experimented upon still leaves room for the legitimate development of artificial wombs,
if these artificial wombs are developed in the process of trying to save premature infants
who would otherwise die. For the many couples who can conceive a child but have
difficulty bringing a pregnancy to full term, highly advanced incubators would help
remedy a deficiency present in nature and so are artificial in the best sense of the term.

Since the artificiality objection, the IVF objection, the embryo transfer objection,
the deprivation of maternal shelter objection, the birth-within-marriage objection, the
integrative parenthood objection, the surrogate motherhood objection, and finally the
wrongful experimentation objection all fail to cover the case of artificial wombs in lieu
of abortion, it would seem then that magisterial teaching as presently articulated does
not exclude partial ectogenesis as an alternative to abortion.

Even if it were to turn out that Catholic principles did lead to the morally imper-
missibility of highly advanced incubators in place of abortion, partial ectogenesis still
might be counselled as the lesser of two evils in situations where a woman is deter-
mined not to be pregnant. In situations in which someone is determined to do wrong, it
is permissible to counsel him or her to do the lesser of two evils. So for example if an
agent is intent on harming an innocent person, one can counsel the agent to do less harm
rather than more. It is clear when comparing abortion to the use of artificial wombs that
abortion involves a more serious evil, since abortion involves the intentional taking of
human life and partial ectogenesis, even if morally problematic, does not. So even if
artificial wombs are morally impermissible considered in themselves, their use might
still be urged in lieu of abortion, if a woman was determined to terminate her pregnancy
in one way or another as it seems that many women indeed are.

My remarks, thus far, have sought to remove very reasonable, but I believe ultimately
mistaken, objections to partial ectogenesis based on magisterial Catholic teaching. But
what would the positive case for partial ectogenesis be? Although it may not be wrong
in light of recent Catholic teaching on bioethical questions, what reason do we have to
believe it a permissible course of action?

The most obvious answer is that artificial wombs could save innocent human life.
There are approximately 43 million abortions year round worldwide and between 1.2
and 1.6 million per year in the United States alone. If only a small percentage of
abortions were eliminated by using artificial wombs, this would be a great service to the
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human community. Like orphanages long sponsored by the Church, support of highly
advanced incubators would help preserve the well being of innocent human persons
who otherwise would be lost.

Partial ectogenesis could also be a great service to many women. Even aside from
the abortion issue, such advanced incubators would help many married couples who
repeatedly lose pregnancies prior to viability because of maternal health problems or
various kinds of maternal-fetal incompatibility or pathology. In addition, although some
people allege that the Church’s teaching on abortion arises from an explicit or implicit
desire to subjugate women by tying them down to children and pregnancy, in fact the
teaching arises from an affirmation of the equality and dignity of every single human
being. It is precisely care and concern for the well being of all human beings that leads
to a condemnation of abortion, and this care and concern for all people also leads to
the approval of highly advanced incubators in lieu of abortion. The foreseen effects
of not choosing abortion in cases of crisis pregnancy are characteristically much more
difficult for the women involved than for the men. It can happen that the effects of not
choosing abortion may be quite challenging, calling those involved to heroic generosity.
Since the Church is clearly committed to helping all people to develop morally and
humanly, the Church as an institution already works to lessen the difficulties involved in
such crisis pregnancy situations through offering homes for mothers in need, providing
child care, and making available other material and spiritual support. Support of partial
ectogenesis would be an extension of these efforts to make less difficult the burdens
placed uniquely on pregnant women.

Consider this thought experiment. What if instead of considering the use of highly
advanced incubators in lieu of abortion, we discovered an injection that sped up the
time of gestation? Rather than 9 months of pregnancy, a woman who received this
injection would be able to give birth to a full term, perfectly healthy baby 9 minutes
later. Suppose further the injection was equally risky for mothers and their babies as
normal childbirth—that is to say not absolutely risk free but well within reasonable
parameters. Would use of such injections be acceptable and welcomed by the Church?
I think the answer would be yes. Although the injections would hardly be natural,
they are no more contrary to nature than pain medication to ease the agony of labor.
Rather than enduring morning sickness, interruption of educational or work schedules,
and other hardships associated with 9 months of pregnancy, women would be able to
forego these difficulties, if they chose, without endangering the well being of the child in
question. Women who might otherwise chose abortion rather than adoption (due to the
long months of bonding with the child making adoption later extremely difficult) would
be able to place their baby with another family before extensive bonding developed.
Those who would choose abortion out of shame could speed up the gestation and
deliver before anyone found out. Rape victims would not have to be reminded for nine
months of their sexual assault. Women would be helped; children would be preserved.
These considerations apply equally well to the use of artificial wombs as an alternative
to abortion.

The phrases ‘partial ectogenesis’ and ‘artificial wombs’ can conjure images of
Huxley’s Brave New World or scenes from Star Wars: Attack of the Clones, but what
we are talking about is no more ominous than highly advanced versions of the neo-
natal intensive care units widely used today to save the lives of thousands of premature
infants. Each year in the United States alone, nearly half a million babies, more than
10 percent of births, take place at 36 weeks or before. Although at present saving
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these children is very expensive and many of them become seriously disabled, we can
hope that both these drawbacks might be eliminated in the future. In other words, we
have primitive artificial wombs and stone-age partial ectogenesis right now—and they
are accepted by everyone. The use of technologically advanced incubators in lieu of
abortion is therefore morally acceptable, especially when the other likely alternative
ends with a dead child and a wounded woman.

In summary, if this analysis of the situation is correct, the vast majority of those
who consistently oppose abortion as well as the vast majority of those who consistently
defend abortion could agree that use of artificial wombs is morally permissible, indeed
morally preferable, in lieu of (termination) abortion. Although many scientific, as well
social and economic hurdles remain until this vision is a practical reality, the day may
come when the abortion debate is as settled and distant as debates over slavery now are
to us.

We have spoken of the maternal-fetal conflict and the possibility that artificial
wombs could help both parties secure that which is valuable to them. However, conflicts
between persons who are bodily linked are not limited to mother and child. The case
of conjoined twins also can pit the well-being of two different persons joined bodily
in seemingly irresolvable conflict. In the next chapter, we turn to the case of Jodie and
Mary to attempt to resolve this famous and difficult case where both twins would die if
they were not separated but in separating them one would necessarily cause the death
of one twin.



CHAPTER 8

SOLOMON’S DILEMMA

Should Conjoined Twins Jodie and Mary Have Been Separated?

The tragic case of conjoined twins “Mary” and “Jodie,” pseudonyms given to the
children to preserve anonymity, made news around the world and sent ethicists into
speculation. Born in Manchester, England on August 8, 2000, Mary and Jodie’s appear-
ance was so unusual and their disabilities so severe that several doctors had to excuse
themselves from giving care to the twins. Jodie and Mary were joined at the lower
abdomen and shared a spine and so were classified as “ischiopagus conjoined twins,
which means they were joined in the pelvic region and had four lower legs between
them” (Kaveny 2001, 756). Though both twins had nearly a full complement of organs,
Jodie’s heart and lungs maintained both of their lives since Mary’s were not sufficiently
developed to pump oxygenated blood. Doctors predicted that Jodie’s circulatory system
would give out in a matter of weeks under the strain of supporting both girls. Thus, they
came to a decision to rival Solomon’s: Should one twin be sacrificed in order to save
the other or should both be allowed to perish? In light of medical testimony, a British
high court judge ordered that the twins be separated against the wishes of their Catholic
parents and the Catholic archbishop of Westminster, Cormac Murphy-O’Connor, who
objected to the procedure for a variety of reasons in a tightly argued submission to the
court. On November 7, 2000, surgeons in St. Mary’s Hospital, following the judge’s
ruling, separated the twins and Mary died. About eight months later, Jodie returned to
Malta with her parents and remains relatively healthy.

The case raises profound ethical questions. Obviously, not all these issues can be
addressed here. I will limit myself to these three questions: (1) Was the separation of
Mary and Jodie intentional killing? (2) Was the separation of Mary and Jodie intentional
mutilation? (3) Was the separation of Mary and Jodie obligatory?

Answers to these questions led Murphy-O’Connor to the judgment that the twins
must not be separated. Different answers to the same questions led Lord Justice Ward
of the appeals court to the judgment that the twins must be separated. My answers to
these questions have led to the conclusion that conjoined twins such as Jodie and Mary
may be licitly separated but that there is no obligation to separate them.

1. WAS THE SEPARATION OF MARY AND JODIE
INTENTIONAL KILLING?

Some have argued that separating conjoined twins violates the principle that human
life is sacred, that it is inviolable, so that no one should ever intend to cause an innocent
person’s death by act or omission. David C. Thomasma, et al. note arguments that
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construe the separation of conjoined twins as killing one to save another. “[T]he double
effect doctrine includes a strong proviso that the ‘evil’ effect cannot be the means of
achieving the good one, since we cannot condone an evil means to accomplish a good
end (the ends do not justify the means). Under this principle, directly killing one twin
is a bad effect and cannot be used as the means to accomplish the good effect, a chance
for the other one to live” (Thomasma 1996, 9).

However, in the case of Jodie and Mary, as with the Lakeburg twins, it is not the
death of one twin that secures the life of the other even though in both cases the surgeons
themselves did not seem to view the death of the weaker twin in negative terms. Suppose
that the twins were separated and the weaker twin received donated organs that secured
her life. The fact that the weaker twin did not die would not in any way hinder (or help)
the survival of the stronger. It is not the death of the weaker twin that is the means
of survival for the stronger twin any more than the death of the fetus is the means to
securing the life of the mother in the case of a gravid cancerous uterus. In both cases,
the death is not a means but rather is a foreseen side effect.1

Although in chapter four, we argued for an account of the parsing of the distinction
between intention and foresight, it remains to be seen how this applies to the case at hand.
Thomas D. Kennedy proposes another standard for distinguishing what is intended from
what is merely foreseen. He suggests, agreeing with the substance of what was argued
in chapter four, that in the removal of an ectopic pregnancy, the embryonic death though
certain and fully foreseen is nevertheless not intended. However, he believes that the
case of Mary and Jodie differs significantly. Kennedy writes:

In the case of ectopic pregnancy, the death of the fetus does not save the life
of her mother. We could imagine a removal of the fallopian tube in which the
fetus lives and the immediate transfer of the fetus to an artificial womb in which
the baby might develop through “birth.” Unlikely, indeed, but possible. It is not
unreasonable, thus, to consider the death of the fetus an undesirable effect rather
than the means to the mother’s preservation in the removal of the fallopian tubes.
We cannot think of the removal of Mary analogously. Mary has no functioning
heart or lungs. To surgically separate the twins is, thus, to separate Mary from the
function of vital organs. We cannot imagine a human being living without vital
organs. Thus, to aim at the separation of Mary from her vital organs is to aim at
her death, to intend that she die so that her sister may live (Kennedy 2000, 3).

1 An objection has been raised to this point by Michael Therrien, in his article “Did the Principle of Double
Effect Justify the Separation” The National Catholic Bioethics Quarterly (Autumn 2001) 417–427. He
writes: “Killing and death are distinct realities insofar as killing is always a cause of the effect, death; and
thus, death is always an effect. What this means is that death can never be chosen as a means to an end;
properly speaking, it can only be an end or an unintended effect. In other words, the fact that death was
not the object of the act should be obvious; but this in no way proves that the surgery was not a direct act
of killing. Thus, it is possible to maintain that Mary’s death contributed in no way to Jodie’s survival while
at the same time maintaining that the surgery involved the direct killing of Mary. Kaczor and others who
employ this argument seem to miss the more central concern of those opposed to the surgery, ‘Was the
surgery a direct act of killing Mary?’” (422). Although killing and death are distinct realities, since killing
is a human act and death is the object of the human act, it does not follow that death can never be a means
to some other end. If someone kills to gain a large inheritance, the death of the rich person is the means
to getting the inheritance. Death can be the object of a human act and such human acts are acts of direct
killing. If the death is neither a means nor an end to a human act, then such an act is not direct killing but
indirect killing as was the case in the separation of Jodie and Mary.
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Just as separating someone from food and water is intending to kill them, so too,
argues Kennedy, is separating someone from the function of vital organs.

About the case of ectopic pregnancy, Kennedy is absolutely correct. As suggested in
chapter six, not only is it possible to conceive of the fetus being removed and surviving
initial implantation outside the uterus, in fact there are several reported cases of healthy
children born from such transplantation from a fallopian tube. Clearly, removing an
ectopic pregnancy from a fallopian tube is not necessarily intentional killing. However,
Kennedy seems to be mistaken that one cannot imagine a human being living without
vital organs. Unlike, say a married bachelor or a square circle, a human being living
without vital organs is certainly a logical possibility. Imagine a person living without
vital organs, no heart or lungs perhaps, through divine intervention. In fact, one might
argue that a human embryo at an early stage of development is a living human being but
lacking any vital organs. In addition, separating someone from his or her vital organs
does not in fact always result in death. One could argue that Mary, for instance, was
living without her vital organs, using instead Jodie’s. Similarly, those who use kidney
dialysis machines, iron lungs, respirators, etc. all survive without their own vital organs.
Separating a person from their own vital organs cannot in itself be considered killing
as is shown by artificial heart transplants. Finally, comparing the separated conjoined
twins to the removal of food and water from a person would seem to strengthen the case
against considering the separation as intentional killing. Kennedy writes: “As surely as
refusing me access to food and water is to aim at my death, so surely is removing Mary
from the vital organs she shares with Jodie to aim at her death” (Kennedy 2000, 4).
However, were I to refuse all food and water on a hunger strike, this action would not
necessarily be suicidal. If a family in grave danger of starvation were to refuse access
to food and water to a stranger, they would nevertheless not be intending the stranger’s
death even if they knew he would die. These counter examples suggests that we have
not yet properly distinguished intention from foresight.

If one were to distinguish intention from foresight in the way proposed earlier, then
the separation of conjoined twins would not be intentional killing, even if one foresaw
that one twin would die. In separating Jodie and Mary, the achievement of Mary’s death
does not present a problem for the doctors that prompts deliberation. If Mary’s death
were the goal, there would be more efficient ways of achieving the lethal effect that
would also be less dangerous to Jodie. Secondly, achievement of the effect of Mary’s
death does not constrain the other intentions of the doctors. They would not hesitate
to follow a given means of separating the children because it risked the possibility of
Mary’s living. Thirdly, the doctors do not endeavor to achieve the death of Mary nor
would they “finish the job” if by some miracle Mary survived. Finally, were Mary,
per impossibile, to survive, the original plan of the doctors would have been in no
way thwarted. Thus, in separating Mary and Jodie, the death of the weaker twin is an
unfortunate side effect, but not an intended means, of saving the stronger twin.

2. WAS THE SEPARATION OF MARY AND JODIE
INTENTIONAL MUTILATION?

A second question about the intervention has to do with whether it is mutilation. The
norm in question was formulated by Murphy-O’Connor as follows: “A person’s bodily
integrity should not be invaded when the consequences of doing so are of no benefit
to that person; this is most particularly the case if the consequences are foreseeably
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lethal” (Murphy-O’Connor 2000, 23). In separating Jodie and Mary, did doctors violate
Mary’s bodily integrity? As William May wrote: “Thus even if Mary’s death were
merely ‘foreseen’ and ‘not intended,’ the invasion of her bodily integrity clearly is.
This consideration seems to me to clinch the matter. . . . Even if Mary’s death were
not directly intended, surgery intentionally performed on her body, for someone else’s
benefit and her harm, clearly is involved” (May 2000, 23). In other words, though the
surgery may not have been intentional killing, it was intentional mutilation. Clearly, to
lethally mutilate one person by harvesting their organs in order to save another person’s
life would be wrong.

Important questions must be considered at this juncture. Did Jodie and Mary share
just one human body? Did they have two human bodies? Did they have two human
bodies with a portion shared? In terms of organs and other body parts, who ‘owns’ what?
In connection with this case, M. Cathleen Kaveny distinguishes the Bodily Distinctness
View (BDV) from the Bodily Relatedness View (BRV).

In brief, the Bodily Distinctness View encourages us to identify as precisely as
possible the components of each baby’s physical make-up as distinct from her
sister’s, while the Bodily Relatedness View is more inclined to accept that the two
little girls “share” one body (at least in important respects). The Bodily Distinct-
ness View sees Jodie as “supporting’ Mary’s life to her own detriment or as Mary
“drawing off” Jodie’s blood supply, preserving her own life by slowly draining
her sister’s. In contrast, the Bodily Relatedness View would not acknowledge one
baby to be “doing” anything to the other, but would understand them both as
simply continuing to live with the body they both share (Kaveny 2001, 757).

As Kaveny suggest, both BDV and BRV may be used in analysis of the state of conjoined
twins and in deciding whether separation is mutilation.

Do Jodie and Mary have two distinct human bodies as the BDV suggests? In some
cases of conjoined twins, this is clearly the case. Constituting about 20 percent of all
conjoined twins, consider what are called “Pygopagus” conjoined twins joined at the
rump and never by a shared heart. They could be easily separated, and it would be fairly
easy to distinguish between the twins’ bodies. William May and the Court consider
the case of Jodie and Mary by making use of the Bodily Distinctiveness View. Where
Mary’s body ends and Jodie’s starts is clearly distinct, and according to May the surgery
was on Mary’s side of the divide thus constituting mutilation of Mary.

However, according to a surgeon testifying to the court, however, the division could
be biased toward Jodie, thereby directly treating her body and not Mary’s:

Separation of the twins would necessarily involve exploration of the internal
abdominal and pelvic organs of both twins and particularly the united bladder.
It is expected however that each twin would have all its own body structures
and organs. It is not anticipated or expected to take any structure or organ from
either twin to donate to the other. . . . Interruption of the blood supply from Jodie
supporting Mary would occur at the level of the united sacrococcygeal vertebrae.
The site could be biased towards Jodie (cited by Lord Justice Ward 2000, 9).

On this analysis, it would seem that no mutilation is taking place. The body cavity of
both girls is explored and then Mary’s body is separated from Jodie’s. This exploration
and separation is for Jodie’s sake and not Mary’s, but the same is true in cases of organ
donation between adults. The body cavity of the organ donor is opened and explored
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for the benefit of another.2 Since organ donation is licit, the opening and exploring
of Mary’s body considered in itself would not constitute mutilation. Although Mary’s
inevitable death will be hastened once the separation is initiated (again biased on Jodie’s
side), this hastening is not intended but is a foreseen accepted consequence of the
separation.

On the BDV, the case that the separation was not mutilation could be made even
stronger. One might argue with Lord Justice Brooke that Mary and Jodie both receive
some benefit from the operation insofar as each receives her rightful bodily integrity
and physical autonomy through the separation of what nature had misjoined together
(Brooke 2000, 34). On the BDV, the separation itself would not be a mutilation but rather
a restoration of what was lacking in nature, the independent, physically individual
bodies of Jodie and Mary.

But what if instead one adopted the Bodily Relatedness View (BRV)? Although
one could clearly distinguish Jodie’s head from Mary’s, Jodie’s arms from Mary’s arms,
the BRV would emphasize they shared a torso, aorta, bladder, and spinal cord. Even if
one accepts the surgeon’s description of the proposed separation, clearly there is some
shared portion where what can reasonably said to be both Mary’s and Jodie’s, including,
on the BRV, all vital bodily organs. The BRV would emphasize that the surgery was
performed on this shared portion, and not merely on Mary. Would then it be permissible
to “invade” the shared portion, especially to the detriment of one of the sisters?

Consider sisters who jointly own some real estate and where selling the land would
benefit one, but harm the other. Presumably, the sale would go through only if both
agreed to it. But let us say that the shared property was a life preserver, and the situation
was the sinking Titanic. They could share the life preserver and both surely die. Or
perhaps, they would agree that whoever has the greater chance at life should take the
life preserver. It is plausible to suggest that the more fragile sister, if she were generous
or even if she were just sensible, would let the sister with the greater chance at life
have the life preserver. If the weaker sister had no chance to live, if, say, she had a
heavy weight attached to her leg that would inevitably pull her under, it would be
unreasonable and selfish if she insisted they both share the life preserver so she could
extend her life just a bit longer. Indeed, few would blame and most would simply pity
the stronger sister if she simply took the life preserver from the weaker in a desperate
act of attempting to preserve her life. The life preserver, after all, also belonged to the
stronger sister and both weaker and stronger would soon no longer be able to use it.
Since neither infant sister is capable of intentional action, being selfish or reasonable,
it is highly questionable to attribute “aggression” to Mary or “saving” to Jodie (Kaveny
2001, 760–772). Nevertheless, it still makes sense to choose benefiting one person over
benefiting no one if these are the only options available.

So even though a portion in common is shared, the question is improperly framed
if understood simply as the benefiting of one person and harming another. The real
options are benefiting one party and harming another or harming both parties. So
the separation of Jodie and Mary, even on the BRV, would be justified. As Kaveny

2 An important question to consider in this context would be whether legitimate proxy consent could be
given for the procedure in this situation. An adult may give consent for risky transplantation procedure
but perhaps parents do not “have the right to volunteer children for organ transplants” as William May
suggests in his article, “‘Jodie’ and ‘Mary’: Separating the Maltese Twins” The National Catholic Bioethics
Quarterly 1:3 (Autumn 2001) 407–416, at 414–416.
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writes: “In sum, the evidence suggests that with the operation, Jodie had a substantial
chance of living a long and normal life; without it, she would soon die. If the operation
was performed, Mary’s death would be painless and instantaneous. Without it, she
would live only a few more months. Furthermore, the time left to her might very
well be increasingly uncomfortable, if not downright painful. This evidence supports
a judgment that the benefit of separation to Jodie is considerable. It also supports a
judgment that the detriment to Mary is slight. . . . Consequently, the separation of Jodie
and Mary can be defended on the Bodily Relatedness View” (Kaveny 2001, 779).

Would this reasoning justify the ghastly possibility that a doctor might remove the
organs of one person and implant them in several waiting subjects? Sacrifice one person
to save five others? Unlike the case of Jodie and Mary, the organs of the ordinary person
indisputably “belong” to that person and are not shared with others. The heart and lungs
in question with the conjoined twins perhaps belong to both but, at least if the BDV is
correct, it is more accurate to describe them as belonging to the stronger twin Jodie.
Yet their connection with one another threatens the well-being of Jodie. Hence, the
case of Mary and Jodie is more like Judith Thomson’s famous violinist who survives
through using another person as a kidney dialysis machine and quite unlike harvesting
the organs of one person to help five others. Even if not a good argument for abortion
insofar as it is a false, analogy,3 it does seem plausible that a person would not act
wrongly in ending the connection with the violinist, nor would those who decided on
behalf of Jodie act wrongly in separating her from Mary. It is quite a different situation
where one person’s death is brought about in order to help five others. In this case, the
cause of death would not be the underlying pathology (as it was in the case of Mary
who would have survived if her heart and lungs were properly formed) but rather the
operation itself.

In another way of approaching these questions, the objection that separating Jodie
and Mary is lethal mutilation is again handled by appealing to double effect reasoning.
The acts done, considered as generic kinds of acts, namely exploring the body cavity
and separating the twins, are not intrinsically evil. Clearly there are many cases in
which it is permissible to separate conjoined twins in which no mutilation or invasion
of bodily integrity is present. Nor is exploring the body cavity of Mary intrinsically
evil, for in the case of organ donation, the body cavity is explored not for the good
of the donor but for the good of the receiver. The good effect is the cessation of the
strain on Jodie’s heart and lungs; the bad effect is the cessation of oxygenated blood
to Mary. It is not the cessation of oxygenated blood to Mary that per se aids Jodie. If
Mary’s heart and lungs had been sufficiently developed, the bad effect would not have
materialized. In fact, a surgeon involved was asked before the operation whether Mary
could be kept alive if she were immediately hooked up to a heart and lung machine. He
answered that artificial support of Mary’s life was indeed possible. The surgeons had
not considered that option because there was “no point” in artificial support of Mary’s
life in light of her gravely disabled condition, the lack of technical feasibility in child
organ transplants, and the lack of an available heart and lungs to transplant for such a
small patient (Ward 2000, 11). Thus, in this case, the removal of the evil effect was not

3 I’ve addressed Thomson’s argument in a book tentatively called, The Ethics of Abortion: Women’s Rights,
Human Life, and the Question of Justice.
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only a theoretical possibility but could have been attempted. Thus, the bad effect was
not the means to the good.

However, Lord Justice Ward argued that double effect reasoning is not appropriate in
this case: “I can readily see how the doctrine works when doctors are treating one patient
administering pain-killing drugs for the sole good of relieving pain, yet appreciating
the bad side-effect that it will hasten the patient’s death. I simply fail to see how it can
apply here where the side-effect to the good cure for Jodie is another patient’s, Mary’s,
death, and when the treatment cannot have been undertaken to effect any benefit for
Mary.”4 Although the Lord Justice is correct that double effect has been often used
in medical ethics for cases in which the harmful and the helpful effects are borne by
the same person, the origin of double effect reasoning came from lethal self-defense,
and its application for hundreds of years in cases such as ectopic pregnancy and the
gravid cancerous uterus has often involved effects that would benefit one person but
harm another. Thus, applying this kind of reasoning to conjoined twins is not a radical
departure from established uses of double effect.

The final condition of double effect reasoning is proportionality. In order to licitly
cause (not intend) and not prevent some evil, the good brought about must be propor-
tionate to the evil brought about. In other words, there must be a serious reason for
allowing, and not preventing, the evil effect. Was there a serious reason for allowing
the evil effect in the case of Jodie and Mary? This is one aspect of the next difficult
question.

3. WAS THERE AN OBLIGATION TO SEPARATE MARY AND JODIE?

The classic reason that justifies allowing one person to die is saving another person’s
life. In self-defense, one may preserve innocent life even by means that one foresees
will take the attacker’s life even if the attacker is not intentionally causing harm. In
the case of a gravid cancerous uterus and ectopic pregnancy, defending the life of the
mother justifies allowing the fetus to die. It would seem that efforts to save Jodie would
justify the foreseen (but not intended) lethal effect on Mary. However, even if it is
justified to separate the twins, another question remains: was separation of Jodie and
Mary also obligatory?

An answer to this question must take into account more than just the two lives at
stake. In preserving life, one must avoid two extremes. On the one hand, some would
say that without a certain quality of life, a person should not live. But as Cormac
Murphy-O’Connor wrote:

It is seriously unreasonable to seek to justify the ending of someone’s life on
the grounds that that human being’s life lacks value or worth,[note omitted] so
that he or she would be better off dead. Judgments of that kind should not be
admitted as justifications of intentional killing since they are both arbitrary and
admit of no principled way of containing their extension to a variety of other

4 Lord Justice Ward, Central Manchester Healthcare Trust vs. Mr. and Mrs. A section 4.2; the same reasoning
is found in the index to the judgment of Lord Justice Brooke Central Manchester Healthcare Trust vs. Mr.
and Mrs. A section 15 and Lord Justice Robert Walker, Central Manchester Healthcare Trust vs. Mr. and
Mrs. A section 31.
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conditions, and so are incompatible with the justice which the law should uphold.
The indispensable foundation of justice is the basic equality in worth of every
human being (Murphy-O’Connor 2000, 17).

On the other hand, a “vitalistic” ethic, which promotes and preserves human life
at any and all cost without consideration of other values, also misses the mark. There
is no obligation to preserve human life regardless of the burdens on others and on the
one whose life is preserved. Again, in the words of Murphy-O’Connor:

There is no duty to adopt particular therapeutic measures to preserve life when
these are likely to impose excessive burdens on the patient and the patients’
careers. Would the operation that is involved in the separation involve such ‘ex-
traordinary means’? If so, then quite apart from its effect on Mary, there can be
no moral obligation on doctors to carry out the operation to save Jodie, or on the
parents to consent to it (Murphy-O’Connor 2000, 3).

Like so many issues, what is to count as “ordinary” as opposed to “extraordinary”
means is itself the subject of some debate.

Although what counts as extraordinary means and how to understand quality of
life are themselves vast topics, here let me simply propose a standard that would be
fairly widely accepted. William E. May in his article “Criteria for Withholding or
Withdrawing Treatment” writes:

[M]edical treatment is “extraordinary” or “disproportionate” and hence not
morally obligatory if objectively discernable features in the treatment itself, its
side-effects, and its negative consequences impose grave burdens on the person
being treated or on others. Excessive burdensomeness is the major criterion,
therefore, for determining whether or not to withhold or withdraw medical treat-
ments. Excessive burdensomeness is, one could say, the genus. Species of exces-
sive burdensomeness include riskiness of the treatment, the excessive pain of the
treatment, the severely negative impact the treatment will have on the subject’s
life, treatments judged morally or psychologically repugnant, and treatments that
would be too costly and severely imperil the economic security of the patient, the
patient’s family, or the community (May 1990, 88).

In this case of conjoined twins, most of these kinds of burdensomeness were in play.
Although the surgeons said that treatment would not be excessively risky for Jodie (they
projected a 94% likelihood of survival), it was not only risky but also certainly lethal
to Mary. And even though Jodie is alive at the moment I write, one study suggests
that there is no case in which one twin was sacrificed and the other twin survived
more than a year (Dreger 1998). Although Jodie’s quality of life might be reasonably
good, doctors fear that Jodie will experience incontinence, difficulty in walking, and
the need for protracted reconstructive surgery (Walker 2000, 28). The treatment was
judged morally and psychologically repugnant by the parents whose care and love for
both children were not questioned but assumed by the court. The treatment was costly
and severely imperiled the economic security of the children’s family. The father of
the twins had been unemployed for eight years; the mother stopped working when she
found out she was pregnant. They foresaw years of expensive treatments and disruption
to their family if the twins were separated. In fact, they predicted that they would have
to place Jodie in an adoptive family living nearer to needed medical care. Of course,
one cannot dismiss the possibility of a morally dubious self-interest on the part of the
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parents, but the multiplicity of burdens,5 not least of which was the death of Mary,
would seem to make the treatment clearly extraordinary. At least according to May’s
standard, the separation of Jodie and Mary was a paradigm case of extraordinary means,
and there is never a duty, even though it may be permissible, to use extraordinary means
to preserve human life.

Unfortunately, the court turned what was permissible into what was obligatory. The
court noted “every instinct of the medical team has been to save life where it can be
saved . . . [S]incere professionals could not allay a collective medical conscience and
see children in their care die when they know one was capable of being saved” (Ward
2000, 21) Since the operation could not take place against the wishes of the parents
unless ordered by the court, the hospital asked the court to let the doctors fulfill their
vitalistic desires. Unfortunately, the court obliged them.

The case of Jodie and Mary prompts many questions, and I have tried to answer
only three here. Was the separation intentional killing? Was the separation intentional
mutilation? Was the separation obligatory? The answer to each of these questions is the
result of complex considerations, uncertain assumptions, and considered deliberations,
but I believe the deceptively simple reply to each question is the same: No.

In the final chapter of the book, we take up the question of killing another not
in self-defense but rather as a form of punishment. Given the dignity of the person
talked about in the first three chapters, how might one respond to the issue of killing
(intentionally or not) one person not to save another person directly (as was the case of
Jodie and Mary) but rather to respond to other goods (such as justice or the common
good)?

5 M. Cathleen Kaveny, in her article “Conjoined Twins and Catholic Moral Analysis : Extraordinary Means
and Casuistical Consistency,” Kennedy Institute of Ethics Journal vo. 12, no.2 (June 2002) 115–140, calls
attention to the ambiguity that may be present in assessing the difficulty of allowing the child to live but
without parental contact. She compares the pain of women in crisis pregnancies when considering adoption
with the pain experienced by the parents of Jodie and Mary considering being without their surviving
daughter while she underwent extensive medical treatment. In both case, the contemplated choice to allow
the child to live but without parental involvement is too painful to make, even at the cost of the child’s
life. Perhaps one difference would be a possible third option for a woman faced with crisis pregnancy that
was not possible for the parents of Jodie and Mary, namely that the child lives with his or her mother.
The choices available for the parents of Jodie and Mary (as they understood it) were either separation (via
hospitalization) or letting die (by rejecting hospitalization). The choices available for a woman experiencing
an unwanted pregnancy is letting die (if one supposes that abortion can sometimes be indirect), separation
(via adoption) or keeping the baby herself. Nevetheless, Kaveny provides an important caution for judging
women in crisis pregnancies as selfish for not wanting to place their children for adoption and therefore,
preferring that the children die in abortion and yet sympathizing with Jodie and Mary’s parents who did
not want to be separated from their children even if both would die. These cases do have something in
common, though in other respects they are markedly different.



CHAPTER 9

CAPITAL PUNISHMENT AND THE
CATHOLIC TRADITION

Contradiction, Circumstantial Application, or Development of Doctrine?

What place does a chapter on capital punishment have in a book on bioethics? Although
consideration of bioethics generally pertains to “private” choices such as physician
assisted suicide or abortion, if we understand bioethics in its literal sense, ethics having
to do with what might be called “life issues,” then an inclusion of capital punishment
within this scope is not at all out of place. Particularly, in the Catholic tradition one
hears often of a “consistent life ethic” or a “seamless garment” which would explicitly
link the various life issues in moral consideration. Or, those outside the tradition wonder
how an absolute exclusion of abortion squares with acceptance of inflicting death in
other cases. As Bernard Nathanson wrote years before his conversion, “I also wonder at
Catholicism’s inconsistency in holding alpha’s [the fetus’s] life to be so absolutely sacred
and yet often accepting intentional killing [in] war or execution” (Nathanson 1979, 241;
see also Boonin 2003, 55). Recent years have brought continued discussion of the death
penalty within the Catholic tradition, a discussion that raises important questions about
how this tradition handles questions of the dignity of those guilty of capital crimes.

By way of context, I would like to first briefly state the traditional Catholic teaching
followed by current teaching as articulated by Pope John Paul II. Then I will explore
various understandings of this teaching. Some see contemporary teaching as a radical
rejection of previous tradition. On this view, contemporary teaching is in contradiction
with previous doctrine. Others highlight tradition, downplaying the significance, im-
portance, and novelty of the contemporary teaching. They argue that nothing has really
changed and that the contemporary view of capital punishment is merely a circum-
stantial application of the traditional teaching. The first tendency emphasizes change
to the detriment of continuity; the second emphasizes tradition without sufficiently
taking note of development. I believe both these views are mistaken and that rather a
development of doctrine has taken place–a development that does not contradict what
was taught in the past but also a development that significantly moves beyond what was
taught in the past. The final section of the chapter will explore the ramifications of this
view of capital punishment for building a culture of life.

1. JUSTIFICATION FOR THE DEATH PENALTY
IN THE CATHOLIC TRADITION

Drawing on Thomistic resources, Thomas Higgins defines punishment as the act of
a legitimate authority depriving an offender of a good of which the offender is no
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longer worthy (Higgins 1992). The Catholic tradition has accepted the use of the death
penalty as fulfilling the four purposes of punishment: retribution, defense of society,
deterrence, and rehabilitation of the criminal. Although there is some debate among
scripture scholars about the interpretation of these texts, numerous scriptural passages
have been cited to justify the death penalty as fulfilling one of more of these purposes
of punishment. “Whoever sheds the blood of man, by man shall his blood be shed,
for God made man in his own image” (Genesis 9:6). God is sometimes portrayed
as putting evildoers to death (Numbers 16). Perhaps the most common passage used
to justify capital punishment as retribution is: “He who kills a man shall be put to
death. . . . as he has done it shall be done to him, fracture for fracture, eye for eye, tooth
for tooth” (Lev. 24:17). In the Old Testament, murder, adultery, idolatry, incest, rape,
kidnapping, pederasty,witchcraft, blasphemy, bestiality and other forms of wrongdoing
are punishable by death.

In the New Testament as well, there are passages that seem to affirm the right of the
state to administer the death penalty. Governmental authority “does not bear the sword
in vain; for he is the servant of God to execute his wrath on the wrongdoer” (Romans
13:4). As Cardinal Avery Dulles notes: “Jesus commends the good thief on the cross
next to him, who has admitted that he and his fellow thief are receiving the due reward
for their deeds (Luke 23:41)” (Dulles 2001a, 30). Again, according to Cardinal Dulles,
“In the New Testament the right of the State to put criminals to death seems taken for
granted” (Dulles 2001a, 30).

This view is certainly taken for granted in the patristic tradition and later in the work
of medieval theologians. Although a sermon by St. John Chrysostom on the wheat and
the weeds argues against the death penalty,1 the patristic tradition is fairly united in
support of it. Offering what would become the standard understanding in the West, St.
Augustine argued that the fifth commandment does not forbid the taking of any human
life, but only the taking of innocent human life. By understanding the commandment
in this way, Augustine made room for both a theory of just war as well as legitimate
use of capital punishment.

St. Thomas Aquinas followed Augustine on this matter and argued that the death
penalty can satisfy the four purposes of punishment. Finally, he understood the retribu-
tive aspect of punishment as demanding that only the unjust, and never the innocent,
may be executed (Summa contra Gentiles (ScG) III, 146 [9]). Thomas compared state
execution to individual self-defense arguing that the body politic, like an individual,
has the right to protect itself against criminals (ScG III, 146 [4]). He also compared
capital punishment to amputation of a diseased limb in which someone protects the
common good of the body by removing the private good of the limb (ScG III, 146
[4] [5]). Thomas argued that capital punishment deters others from sinning by making
them fear doing evil (ScG III, 144 [11]). The death penalty even serves the purpose
of rehabilitation by ensuring that the sinner cannot commit further sins and by con-
fronting the wrongdoer with immanent death, which can efficaciously stir a person to
repent (ScG III, 146 [10]). As Samuel Johnson noted imminent death concentrates the
mind.

1 John Chrysostom, Homily 46 on Matthew 13:24–30, in Nicene and Post-Nicene Fathers of the Christian
Church, ed. Philip Schaff (Grand Rapids, Mich.: Wm. B. Eerdmans, 1975 reprint) 10:288f. Throughout
the historical section of this work, I am particularly indebted to James J. Megivern’s massive work The
Death Penalty: An Historical, and Theological Survey. (Mahwah, New Jersey: Paulist Press, 1997).
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Approved manuals of moral theology, the consensus of theologians, and the writings
of pontiffs well into the twentieth century do not differ substantially from the position
articulated by Thomas. Among the most germane of papal teaching on this matter
comes from Pope Innocent III, who in 1210 demanded that the Waldensians (a splinter
group who had rejected capital punishment) affirm the following proposition in order
to be restored to communion with the Church: “the secular power can, without mortal
sin, exercise judgment of blood, provided that it punishes with justice, not out of hatred,
with prudence, not precipitation” (DZ 257).2

2. CONTEMPORARY TEACHINGS ON THE DEATH PENALTY

The most significant papal statement on the death penalty in recent times comes from
John Paul II’s encyclical Evangelium Vitae. It apparently marks a change in the tra-
ditional teaching: “It is clear that, for these purposes [retribution, defense against the
criminal, deterrence, rehabilitation] to be achieved, the nature and extent of the pun-
ishment must be carefully evaluated and decided upon, and [the state] ought not go to
the extreme of executing the offender except in cases of absolute necessity: in other
words, when it would not be possible otherwise to defend society. Today, however, as
a result of steady improvements in the organization of the penal system, such cases
are very rare, if not practically non-existent” (EV 56, emphasis in the original). This
teaching is echoed also in the revised edition of the Catechism of the Catholic Church
(CCC ). Many questions have arisen about the relationship between these statements
and the statements cited earlier from tradition. Do we have in Evangelium Vitae a re-
jection of previous teaching? Are the remarks in Evangelium Vitae merely a prudential
application of traditional teachings in new circumstances?

A Contradiction within Church Teaching?

Needless to say, scholars have debated a great deal about the above quoted passage
taken from EV, as well as other statements drawn from official sources which echo the
teaching. In this reflection, some have claimed that this teaching represents a radical
departure, reversal, and rejection of previous teaching. Justice Antonin Scalia sees a
tension between retribution and Evangelium Vitae’s insistence that the use of the death
penalty is rarely if ever appropriate in contemporary society. “If just retribution is a
legitimate purpose (indeed, the principal legitimate purpose) of capital punishment,
can one possibly say with a straight face that nowadays death would ‘rarely if ever’ be
appropriate? So I take the encyclical and the latest, hot-of-the-presses version of the
catechism (a supposed encapsulation of the ‘deposit’ of faith and the Church’s teaching
regarding a moral order that does not change) to mean that retribution is not a valid
purpose of capital punishment” (Scalia 2002, 21). On this view, the teaching of EV
represents a radical departure from previous doctrine because it replaces retribution
with defense of society as the valid purpose of capital punishment.

2 E. Christian Brugger, Capital Punishment and the Roman Catholic Tradition. (Notre Dame: University
of Notre Dame press, 2003) offers a fascinating treatment of the death penalty in the Catholic tradition
using a wide variety of sources and, following Germain Grisez, Brugger argues that Innocent III’s required
profession of faith is not addressing the objective morality of the act of execution, but the question of
culpability.
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Scalia presupposes a disjunctive understanding of the purposes of punishment: it
must be either for retribution or to protect society. Although the standard interpretation
of the phrase “when it would not be possible otherwise to defend society” emphasizes
a movement away from the death penalty, it is seldom noticed that the statement also
implies that the death penalty is justified when needed to defend society. But surely
defending society alone does not justify judicial execution. Imagine a pathologically
insane person who continually escapes mental hospital confinement and harms others.
His mental pathology renders him innocent and guiltless despite the harmful effects
he causes. Since such a person is innocent, it would always be wrong to intentionally
kill him according to Catholic teaching (CCC 2268, Evangelium Vitae 57), although
it would be permissible to stop him with lethal force when he is in the process of
attack (CCC 2263, Evangelium Vitae 55). Since the death penalty intentionally kills an
incapacitated person, capital punishment for the insane, but innocent, is impermissible.
However, imagine a different person, not insane but just very wicked, who continually
escapes confinement and harms others. It would not be contrary to the teaching of
Evangelium vitae to execute such a person since capital punishment would be needed
in such a situation to defend society and the person executed would be guilty and
therefore, a fit object for retribution. These ‘exceptions’ may be in fact fairly numerous
if one takes into account those who escape from prison and kill, those who order ‘hits’
or coordinate terrorist activities from within the prison walls, as well as those who
kill other inmates or guards without escaping. However, these examples considered
together indicate both that “defense of society” has not supplanted “retribution” (since
defense of society alone does not justify the death penalty) and that these purposes of
punishment should not be read disjunctively (capital punishment is either for defense
or for retribution) but rather conjunctively (capital punishment is both for retribution
and for the defense of society).

In EV, John Paul II is suggesting an answer to a question never formally dealt with
by the magisterium before: what is the relationship of the various purposes of punish-
ment in the case of the death penalty? Are they necessary or sufficient conditions for
exercising capital punishment? The answer seems to be that both defense of society and
retribution are necessary for the legitimate exercise of capital punishment, and neither
alone suffices. Arguably, this is a development of doctrine. The teaching of Evangelium
Vitae on the death penalty does not reject or reverse any previous Church teaching, since
no previous Church teaching had addressed the question of the relationship among the
various purposes of punishment in the case of the death penalty.

Indeed, applying Scalia’s own theory of judicial interpretation to this controversy
would suggest that reading a contradiction between prior and current teaching on the
death penalty is unwarranted. In his book A Matter of Interpretation, Justice Scalia
proposes the following hermeneutic in interpreting ambiguous legal texts: “Another
accepted rule of construction is that ambiguities in a newly enacted statute are to be
resolved in such a fashion as to make the statute, not only internally consistent but also
compatible with previously enacted laws” (Scalia 1998, 16). If we apply this rule of
construction to the current ambiguity about how to understand EV ’s teaching on the
death penalty, then we should favor readings that make EV internally consistent and
consistent with previous magisterial teachings. In contrast on Scalia’s view, EV would
be rendered internally inconsistent for it would be explicitly asserting that the primary
purpose of punishment is retribution and then within the very same paragraph also
implicitly rejecting the notion that the primary purpose of punishment is retribution.
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EV would also be incompatible with previously enacted Church teaching as Scalia
notes. So the very hermeneutic suggested by Scalia in interpreting ambiguous texts
leads one to believe that it is Scalia’s understanding of EV that should not be accepted.

Indeed, John Paul II puts his own consideration of the death penalty squarely within
the context of the traditionally recognized purposes of punishment. Admitting that
punishment is for retribution, defense of society, rehabilitation of the criminal, and
deterrence, he nevertheless concludes that there is no necessity in imposing the death
penalty. To properly understand the teaching on capital punishment one must again
consider these purposes.

Of the four purposes of punishment mentioned, the most commonly misunderstood
is retribution, which is too often characterized as simple vengeance. Vengeance arises
from feelings of anger or hatred and typically punishes until that emotion is satisfied.
On the other hand, retributive justice has to do with the expiation of guilt and the
recognition of a moral order that may or may not be tied to any emotional state. In
fact, the Church teaches that retributive justice is punishment’s primary purpose. As
the The Catechism of the Catholic Church says: “Punishment has the primary aim of
redressing the disorder introduced by the offense. When it is willingly accepted by the
guilty party, it assumes the value of expiation” (CCC 2266).

What is meant by “primary aim”? As Aristotle noted in the Categories (12), one
thing can be primary to another in time, in existence, in some particular order or in
importance. What is meant by primary in this context is probably not a primacy of
importance. The most important purpose of punishment, in John Paul II’s thought
at least, is arguably the defense of society. Securing the common good is the most
important function of the state, and discharging punishment, like any other activity
of the state, is only legitimately done in light of promoting the common good. In-
deed, it would be contrary to the duties undertaken by legitimate authority to punish
someone if to do so would destroy the common good—say putting to death a bril-
liant scientist who was desperately needed to develop a cure for a disease ravaging
society. So, of the various aims of punishment, retribution is not the most impor-
tant, at least in the sense of being the overriding consideration (ST II-II, 43, 7, ad 1).
Primary might also mean first in the order of time, since before deterrence or de-
fense of society from the criminal can take place, retribution is inflicted on the guilty
party.

However, it is probably best to understand the notion that the “primary aim” of
punishment is retribution to mean that retribution is a necessary condition for the
existence of any just punishment. In other words, what is going on is not really just
punishment unless there is a guilty party whose good is deprived by legitimate authority
on account of his or her wrongdoing. The state can justly punish only those who are
guilty of a crime. Were such a restriction not in place, the state could imprison innocent
people if such an act would serve the goals of deterring crime (such as punishing an
innocent person who the public at large believed to be guilty), or detaining people for
what they are likely to do in the future but which they have not in fact done (defense
against likely criminals). Punishment of any kind may be justly administered only upon
the guilty and never upon the innocent.

Critics of capital punishment have argued that the penalty dehumanizes the crim-
inal even if the criminal’s guilt is established. Thurgood Marshall argued that capital
punishment “has as its very basis the total denial of the wrongdoer’s dignity and worth”
(Marshall 2000, 373). Put another way, a person might oppose capital punishment
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primarily because they hold retribution, in itself, to be inhumane or contrary to human
dignity. Or if they see a value in retribution, they might oppose capital punishment as a
denial of the dignity or goodness of the life of the criminal though other punishments
they might see as not opposed to that dignity. In the words of Rudolf Gerber:

Politicians regularly defend the death penalty on the ground that human life is so
sacred that to snuff it out demands the highest penalty possible. Only by using
the highest penalty, they argue, can we deter the taking of life and spread the
message that life, above all other values, is never to be taken. The death penalty
directly contradicts this message. If human life is so sacred that it is never to be
taken, the argument also applies by the same logic to governmental killing of a
criminal. The death penalty exemplifies that killing is permissible, even desirable,
by a powerful entity responding to provocation (Gerber 1996, 351–52).

On this view, there would be a contradiction in Church teaching between upholding
the value of every human life and admitting that capital punishment may be used
(Nathanson 1979, 241; Boonin 2003, 55).

Some see this contradiction within the teaching of John Paul II himself. For Chris-
tian Brugger, there is an important natural law argument against any use of the death
penalty that arises from the goodness of life. In his book Capital Punishment and
the Roman Catholic Tradition, Brugger argues that John Paul II’s teaching in Veritatis
Splendor, provides all the premises needed for an absolute prohibition of capital pun-
ishment. Natural law, on this view, excludes the death penalty in an exceptionless way,
just as it excludes abortion or ‘direct’ euthanasia. Brugger writes:

In summary, the logic of Veritatis Splendor’s account of the foundations of moral-
ity is as follows: “human dignity,” appealed to as a moral principle, is shorthand
for the intrinsic goodness proper to human persons as such; human persons are a
unified body-soul reality; human bodily life, because inseparably and irreducibly
part of the body-soul reality which is the human person, is invested with the
full value (goodness) of human personhood; and deliberate acts that do not have
“absolute respect” for human life are wrong, that is, human life is to be abso-
lutely respected. The encyclical’s formulation of the relevant exceptionless norm
is traditional: “it is always morally illicit to kill an innocent human being.” It says
nowhere that killing the guilty is morally licit, nor, in light of its own moral logic,
does it account for why the norm is formulated as it is (Brugger 2003, 30).

Indeed, for Brugger, the logic of Veritatis Splendor leads one to the conclusion that
all intentional taking of human life, guilty or innocent, is morally wrong.

In fact, application of retributive justice actually recognizes and reaffirms the hu-
manity of the one being punished nor does it involve a denial of the goodness of human
life. As noted earlier, although the ancients put inanimate objects on trial and pun-
ished them, we do not. We try and punish human beings because only human beings
enjoy freedom in such a way that they may be held responsible for their actions. The
dignity of the person gives rise to freedom, and freedom gives rise to responsibility.
We should not let criminals like elderly murderers, or terrorists “off the hook” with no
punishment whatsoever since they no longer pose a threat to society. We should not
act on the same principle that they did: some human beings should be treated as less
than human. We should take their human responsibility seriously, and we in fact should
not respond to them as we might respond to a tree or a fire that had caused human
misery.



CAPITAL PUNISHMENT AND THE CATHOLIC TRADITION 139

In reply to the second concern, that capital punishment, uniquely among punish-
ments, denies the dignity and goodness of the criminal’s life, it may be helpful to return
to the previously mentioned definition: punishment deprives an offender of a good of
which the offender is no longer worthy. If wealth were not a good, then a fine would
not be a punishment. If liberty were not a good, then imprisonment would not be a
punishment. If the criminal’s life were not a good, then the death penalty would not
be a punishment. Rather than denying the goodness of the life of the one put to death,
capital punishment, on the model proposed, presupposes that goodness, as a fine pre-
supposes the goodness of wealth or imprisonment presupposes the goodness of liberty.
Since judicially imposed fines or imprisonment do not “send a message” that private
theft or kidnapping is permissible, capital punishment need not be understood as a tacit
approval of taking innocent human life.

The thought of John Paul II supports the idea that capital punishment does not of
itself violate the natural law in part because freedom, like bodily life, is an intrinsicly
good aspect of a human being. In this passage from Veritatis Splendor, the pope criti-
cizes a view of freedom that pits freedom against the biological nature of humankind.
According to John Paul II, these theories hold that:

human nature and the body appear as “presuppositions or preambles,” materially
“necessary” for freedom to make its choice, yet extrinsic to the person, the subject
and the human act. Their functions would not be able to constitute reference points
for moral decisions, because the finalities of these inclinations would be merely
“physical” goods, called by some “pre-moral”. To refer to them, in order to find in
them rational indications with regard to the order of morality, would be to expose
oneself to the accusation of physicalism or biologism. In this way of thinking,
the tension between freedom and a nature conceived of in a reductive way is
resolved by a division within man himself. This moral theory does not correspond
to the truth about man and his freedom. It contradicts the “Church’s teachings
on the unity of the human person,” whose rational soul is “per se et essentialiter”
the form of his body. The spiritual and immortal soul is the principle of unity of the
human being, whereby it exists as a whole–“corpore et anima unus”– as a person.
These definitions not only point out that the body, which has been promised the
resurrection, will also share in glory. They also remind us that reason and free
will are linked with all the bodily and sense faculties (Veritatis Splendor 48).

In other words, freedom, linked to our bodily capacities, is an intrinsic aspect of
the human person properly understood, just as is the good of life. Elsewhere, private
property is also spoken of as a proper good of the person (Veritatis Splendor 13). But
given that both freedom and private property are proper goods of persons, it would
follow given Brugger’s reasoning that fines and imprisonment imposed by legitimate
authorities in punishment for crime contradict the just relationship between states and
individuals. Thus, Brugger’s argument proves too much because for the pope not only is
life a proper good of the person but also freedom and property, but obviously freedom
and property can be curtailed through the just punishment of wrongdoers. So too, the
good of life can be justly taken away without denying that life is a good or denying that
life is an intrinsic aspect of the person.

Retribution is also sometimes misunderstood by advocates of capital punishment.
Retribution demands that there must be a proportion between crime and punishment.
Everyone agrees that one may not legitimately exceed proportionality in retribution.
Thus, it is unjust to sentence a man who stole a loaf of bread to life in imprisonment, even
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if this will greatly deter others from stealing bread. However, from these considerations
it would seem to follow that the worst crime, such as first degree murder, deserves the
worst punishment, the death penalty (Oderberg 2000, 159). So a failure to execute a
murderer is a failure to do what justice requires.

Although justice does demand a proportionality between crime and punishment,
there is no duty to impose capital punishment because retribution is not a matter of
geometrical precision. Although crime and punishment must be proportionate, they
can never be perfectly proportionate, save perhaps in financial matters. Obviously, we
could not put Timothy McVeigh to death 168 times. We cannot sexually abuse the adult
child molester in his youth. Even death for death for someone who has taken a single
human life is not exactly proportionate, since all the details of the original killing could
never be perfectly reproduced. The truth of the Biblical adage “An eye for an eye, a
tooth for a tooth” rests in its affirmation of the need for retributive justice, but not for
a justice understood as a geometrical correspondence. Indeed, an “eye for an eye” is
best understood as a principle limiting violence and, therefore, as an alternative to the
more severe punishment prompted by vengeance.

Nor should the more exact retribution of capital punishment in the case of murder(s)
be understood as a necessary divine imperative (Budziszewski 2002b). As St. Ambrose
noted, Cain’s fratricide of Abel brought an divine injunction against killing the murderer.
Unlike Kant, the Catholic tradition never maintained that a state must impose the death
penalty, rather it allowed that in some cases the state may impose it. The state has a
right to execute, but it does not follow from a right to execute that the state must execute
or should execute. The natural law tradition recognizes the right of the state to execute,
but never claimed that capital punishment must be discharged.

Indeed, understanding retribution as implying that the worst crime must be met with
the worst punishment is difficult to reconcile with the Biblical and Christian tradition.
Scripture and tradition recognize that idolatry is the worst crime of all, but nevertheless
approves of punishing lesser crimes, such as adultery, with the death penalty (Leviticus
20:10), and in Christian societies many other lesser crimes were also punished by
capital punishment, including theft. It is clear then that the tradition does not understand
retributive justice in terms of an obligation to inflict the worst punishment for the worst
crime, since it was accepted that death may be inflicted for lesser crimes. Retributive
justice punishes serious crime with a serious punishment, but it does not require and
indeed in most cases cannot respond with a mathematically understood retribution. For
Thomas, the natural law requires that wrongdoers be punished, but exactly how they
should be punished is a determination of the natural law, which human beings must
bring to resolution by means of prudential consideration of concrete circumstances
(ST II-II, 85, 1, ad 1).

There is, therefore, no need to administer capital punishment in the name of re-
tributive justice. Lifelong imprisonment is an extremely serious punishment that is
proportionate to an extremely serious crime. Consider the punishment of the “Un-
abomber” Ted Kaczynski in a new “super-maximum” security prison. He lives in
a 7-by-12 foot cell, for 23 hours a day. He has a one hour exercise period to pace
by himself through a concrete yard. He has no group activities, no vocational pro-
grams, and no reading material. Some consider this punishment worse than death,
even cruel and unusual. Undoubtedly, such punishment is extremely severe, fitting ex-
tremely serious crimes, and it is this fittingness that fulfills the purpose of punishment as
retribution.
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Let us move now to the second purpose of punishment: defense of society. Although
the death penalty absolutely excludes the chance of the criminal harming society again,
imprisonment in contemporary Western society can usually serve to defend other peo-
ple against the aggression of the criminal. In Aquinas’s justification of self-defense
(ST II-II, 64, 7), the violence of the means used in defense cannot exceed that which
is necessary to save innocent life. So too in St. Thomas’s justification of amputation—
amputation would not be justified if a less radical remedy can accomplish the same
goal of protecting the rest of the body. In his treatment of the death penalty, Thomas
compares the death penalty to private self-defense and amputation. “Now every part
is directed to the whole, as imperfect to perfect, wherefore every part is naturally for
the sake of the whole. For this reason we observe that if the health of the whole body
demands the excision of a member, through its being decayed or infectious to the other
members, it will be both praiseworthy and advantageous to have it cut away. Now every
individual person is compared to the whole community, as part to whole. Therefore,
if a man be dangerous and infectious to the community, on account of some sin, it
is praiseworthy and advantageous that he be killed in order to safeguard the common
good, since “a little leaven corrupteth the whole lump” (1 Cor. 5:6)” (ST II-II, 64, 2).
If the punishment of criminals is understood as analogous to amputation or individual
self-defense, then capital punishment is only permissible if it is the only means available
for the defense of the physical well-being of society.

Christian Brugger argues that the focus on the importance of the defense of the
society indicates a rather radical shift in the Church’s understanding. On this view,
the death penalty is now under the ‘model’ of private self-defense (Brugger 2001, 8).
He points out that the word ‘aggressor’ rather than ‘criminal’ is used in formulations
treating the death penalty (CCC 2267). He notes further regarding the language used
in the Catechism: “‘Rendering aggressors incapable of doing further harm’ is classical
terminology used to refer to the lawful killing of aggressors by private citizens in
self-defense” (Brugger 2001, 8).

However, this approach is not without its difficulties. Cardinal Dulles points out
that double effect reasoning, which justifies violent self-defense, excludes intending
the evil effect of death, but in the death penalty the death of the criminal is intended
(Dulles 200lb, 14). In addition, the treatment of the death penalty is itself within
Evangelium Vitae and the Catechism explicitly put in the context of punishment, not
within the treatment of killing in self-defense. Furthermore, in private self-defense,
one may not kill an attacker who has been, at least for the moment, incapacitated. If
someone attacks me and I knock him out and then tie him up, I would not be justified
in going a step further and killing him. But virtually all forms of capital punishment
(hanging, electric chair, guillotine, lethal injection) presuppose that the ‘aggressor’ is
not, at least for the time being, an aggressor. Thus, if capital punishment were simply
a form of community self-defense governed by the same norms as private defense,
then justified capital punishment should not be described in Evangelium Vitae as “rare,
if not practically non-existent” but rather as entirely non-existent.3 Lethal private self

3 This was pointed out also by Steven Long, “For if we interpret Evangelium Vitae as assimilating the
ratio of public justice to the ratio of wholly private self-defense, then Evangelium Vitae will appear to
miscontextualize the teaching of Thomas while suggesting grave difficulties for the Catholic tradition’s
distinction between private and public authority.” Steven Long, “Evangelium Vitae, St. Thomas Aquinas,
and the Death Penality” The Thomist 63 (999): 511–52, at 516.
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defense is not justified in cases where the aggressor is incapable of inflicting harm, but
that is precisely the circumstance in which capital punishment is exercised.

The shifts noted by Brugger are significant in that they highlight the development of
communal defense as a necessary condition for justly administering capital punishment.
The shifts do not, however, indicate a rejection of the traditional four-fold purpose of
punishment, the context within which John Paul II treats the death penalty, nor do
they indicate the assimilation of capital punishment to the norms governing private
self-defense.

It would also be mistaken to hold that the defense of society includes retribution.
As Scalia writes: “The text [of EV ] limits the permissibility of the sanction to one
situation: ‘when it would not be possible otherwise to defend society.’ No reasonable
speaker, much less careful draftsman of an encyclical, would use that language to
describe or include the goal of retribution” (Scalia 2002, 17). It is quite easy to see
how the physical defense of society is facilitated by contemporary prisons, the “steady
improvements in the organization of the penal system,” that lessen the likelihood of
escape. It is hard to see how such penal improvements would make any difference
whatsoever in manifesting the transcendent order of justice.4

The third purpose of punishment, deterrence, is also subject to discussion. In itself,
the practical abolition of capital punishment does not impede the traditional purpose
of punishment as a deterrent. Study of the issue has not determined, to the best of
my knowledge, a definitive answer to the question of whether capital punishment is
a better deterrent than other forms of punishment. Some suggest capital punishment
does deter, if well publicized nationally (Stack 1987). Others argue strongly that no
discernable deterrent is provided by capital punishment (Gerber 1996). Still others
hold that homicide increases immediately before and after the use of the death penalty
(Bowers et al. 1984)! At best the jury is out, and in cases of doubt one should err on
the side of not taking human life.

Although Aquinas is correct that the death penalty keeps the sinner from committing
more sins, and although imminent death may prompt conversion (it seems better to
foresee and prepare for death than to be surprised and unable to prepare as happened
with Jeffrey Dahmer), capital punishment completely excludes rehabilitation in any
ordinary sense. Even if there is an end of life conversion, the death penalty does not
allow conversion to bear fruit. Many grave sinners, even murderers, have later led
exemplary lives and done great good. In the Old Testament, Moses killed a man but
then gave the Ten Commandments to the people of Israel. David committed adultery
and ordered the death of the innocent husband, but in the Psalms composed some

4 Long rightly points out this misreading, “The primary purpose of punishment is stated as being ‘to
redress the disorder caused by the offence,’ yet the reductionist reading has interpreted the ‘rehabilitative’
goal highlighted in the following sentence as the complete and sufficient meaning of ‘redressing the
disorder.’” Long, “Evangelium Vitae, St. Thomas Aquinas, and the Death Penality” 516. However, I
believe that Long is not entirely correct that the defense of the physical order of society did not play
a role in Catholic considerations of the death penalty prior to Evangelium Vitae. In the first edition of
the Catechism of the Catholic Church (that is, pre-Evangelium Vitae), it reads: “If bloodless means are
sufficient to defend human lives against an aggressor and to protect public order and the safety of persons,
public authority must limit itself to such means, because they better correspond to the concrete conditions
of the common good and are more in conformity to the dignity of the human person” (2267, emphasis
added). A proper interpretation of Evangelium Vitae must take into account that for John Paul II, the
physical protection of society does play a role in the interpretation and development of the tradition in the
encyclical.
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of the most beautiful and influential of all passages in Scripture. In the New Testament,
St. Paul persecuted and colluded in the death of Christians but later went on mission
to the Gentiles and offered his own life rather than hurt that Body of Christ he once
persecuted. Admittedly, not all killers experience this metanoia, but our world is a
better one because some have. In sum, the contemporary teaching is in continuity with
received doctrine regarding the purposes of punishment and is not in contradiction with
other teachings of the Church past or present.

Change in Circumstances or Development of Doctrine?

Some scholars, however, have viewed contemporary teaching on the death penalty as
only a restatement of past teaching applied in a new situation. In other words, they see
John Paul II’s statements about the death penalty as refinement of Catholic teaching
in the sense of an application of the traditional doctrine to new circumstances. New
circumstances can certainly render a new application of a traditional teaching. Just
as shifts in economic models brought a change in the understanding of usury, so too
perhaps shifting contemporary circumstances has made a difference in the application
of the death penalty.

Since capital punishment is compared by Aquinas and others in the tradition to
communal self-defense (though as noted it is not simply a form of self-defense), and
since it is generally agreed that the use of protective force in self-defense must never
exceed that which is necessary for defense (it would be wrong to kill, if injuring
provides defense; wrong to injure, if one can simply detain the attacker), it follows that
if bloodless means can secure communal defense, such means should be used. Perhaps
our contemporary circumstances of the modern penal system have brought a change
in the application of teaching.

A difficulty can be raised with this argument in that the physical protection of
society from criminals could be secured long before the 20th century. Ancient Greeks
and Romans could enslave entire peoples for life. In the middle ages, the oubliette
left prisoners to languish until the end of their lives. The Tower of London likewise
contained many prisoners without parole. So, the ability of society to imprison for life
does not seem to be a radical new contemporary development.

Secondly, even with contemporary technology, it is not clear that capital punishment
would only rarely contribute to the defense of society. The Department of Justice
recorded 83 murders in prison during 1993 alone, and untold numbers of convicted
murderers have escaped and killed again or have killed guards or fellow inmates within
prison walls. Unfortunately, the modern criminal justice system has many times failed
to render the incarcerated harmless. Even when not killing personally, mafia bosses
in jail have ordered hits executed by subordinates on the outside. The circumstances
are, therefore, not really new, for societies have for centuries had the technological
capacity to imprison criminals for life and even with contemporary technology, many
such prisoners have continued to harm society. Thus, the notion that there is simply an
application of a traditional teaching in contemporary circumstances is implausible.

Perhaps contemporary society may itself be viewed as a change in circumstance
with respect to the application of the death penalty. Experience of the horrid abuse
of human life at the hands of the state in the 20th century has led to an increasing
awareness that justice is sometimes not well served by the “justice” system, and that
perhaps the state should not have jurisdiction over life and death. Not only are the
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innocent sometimes put to death, but sadly sometimes the holiest of saints. Robert
Royal’s Catholic Martyrs of the 20 th Century (2000) details the way state power exer-
cising capital punishment has been particularly abusive to religious believers in various
totalitarian regimes. The Thomistic understanding of the parable of the wheat and the
weeds (Matt 13.24–30) allowed that if the good cannot be distinguished from the bad,
then it is better to spare both than to lose both. To the extent that the criminal justice
system does a poor job in the discernment of innocent from guilty, then to that extent
the death penalty ought not be administered.

Although the abuse of capital punishment has been regular during the twentieth
century, it is not clear that this abuse is a new circumstance unique to contemporary
experience. From the very beginning, innocent people have been unjustly killed or
imprisoned. The death penalty took the lives of Socrates, St. Peter, St. Paul, Boethius—
and of course Jesus—to cite just a handful of examples. What may be new is an
increasing unwillingness to risk harming innocents. That innocents have been harmed
by capital punishment has clearly been a consideration from the earliest stages of the
discussion and applies also to lesser punishments such as imprisonment or exile.

A third circumstance that would seem to differentiate current administration of
the death penalty from its theoretical justification in the past is the contemporary
understanding of the state. In medieval times, theologians justified capital punishment
by saying that the state does not act on its own authority but on God’s. But as Cardinal
Dulles notes:

Retribution by the State can only be a symbolic anticipation of God’s perfect
justice. For the symbolism to be authentic, the society must believe in the existence
of a transcendental order of justice, which the State has an obligation to protect.
This has been true in the past, but in our day the State is generally viewed as
simply an instrument of the will of the governed. In this modern perspective, the
death penalty expresses not the divine judgment on objective evil but rather the
collective anger of the group (Dulles 2001a, 33).

The traditional justification of the death penalty rested on the idea of a natural law
or transcendental moral order reflected by laws of the state which state has an obliga-
tion to protect. This transcendental moral order presupposed by traditional defense is
completely absent in the administration of justice in the United States, based as it is
on an explicit rejection (in most legal quarters) of a transcendent moral order and an
explicit acceptance of a positivistic understanding of law.

One way of construing this argument is that the corruption of modern states renders
them unjustified in the administration of the death penalty. Contemporary states have
so abused their authority that even though, in principle, a state might have the right
to administer the death penalty, contemporary states may no longer exercise this right,
just as parents who abuse their children have their parental rights terminated. As Ralph
McInerny notes: “The traditional justification for the death penalty sees the state as
the instrument of the common good. But modern states, most notably in the matter
of abortion, have farmed out to some members of society the right to take innocent
life. Is the Holy Father suggesting that such states no longer meet the conditions of the
traditional justification for the death penalty?” (McInerny 2001, 10). In the words of
Cardinal Dulles: “The classical vision of the state has fallen on hard times, perhaps
because of the outrageous abuses of governmental power by the Nazis, Stalinists, and
Maoists of the past century. For better or for worse, the state in our secular democratic
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societies is seen as a creature and instrument of the people, bound to carry out the will
of the majority. In a society so governed, it becomes difficult to see the death sentence as
representing the divine order of justice. Rather, it is seen as implementing the sovereign
will of the people, whose appetite for vengeance grows with what it feeds on” (Dulles
2001b, 15).

However, this way of construing the argument fails to establish a true change in
circumstance, for the argument could equally well apply to many states throughout
history that were arguably even more corrupt than contemporary governments. Yet
these prior states administered capital punishment without ecclesiastical condemna-
tion. Many ancient states not only condoned abortion, but also infanticide, murder of
foreigners, slavery and blood sports. They had not merely a malignant indifference to
religion but actively imposed, at least in Christian judgment, idolatrous practices on
citizens. It is certainly true that states are viewed differently by contemporary society
than they were viewed during the height of Christendom, but again this does not seem
entirely new. As Mary Kochan observers: “There is no reason to think that, at the time
that St. Paul wrote the Romans, belief in a ‘transcendent order of justice’ generally
informed the civil authority. This authority, which permitted infanticide, slavery, and
blood sports, was according to the Apostle, ‘the servant of God to execute his wrath,’
not because of what society believed but because God had instituted this authority”
(Kochan 2001, 10–11). Contemporary Catholic teaching as expressed in the Catechism
of the Catholic Church echoes the idea that the contemporary state, whether consciously
or not, whether acknowledged by society at large or not, still shares in the administra-
tion of God’s authority (CCC 2238). Corrupt states, like corrupt religious superiors,
may still exercise authority (though obviously within limits) over their subjects.

Nor is the emergence of democracy a circumstance that necessarily gives rise to a
change in Church teaching on the death penalty. U.S. Supreme Court Justice Antonin
Scalia, for example, sees in the teaching of EV an excessive deference to democracy:

The death penalty is undoubtedly wrong unless one accords to the state a scope of
moral action that goes beyond what is permitted to the individual. In my view, the
major impetus behind modern aversion to the death penalty is the equation of pri-
vate morality with governmental morality. This is a predictable (though I believe
erroneous and regrettable) reaction to modern, democratic self–government. . . .
These passages from Romans [affirming the morality of the death penalty] repre-
sent the consensus of Western thought until very recent times. Not just of Christian
or religious thought, but of secular thought regarding the powers of the state. That
consensus has been upset, I think, by the emergence of democracy. It is easy to
see the hand of the Almighty behind rulers whose forebears, in the dim mists of
history, were supposedly anointed by God, or who at least obtained their thrones
in awful and unpredictable battles whose outcome was determined by the Lord
of Hosts, that is, the Lord of Armies. It is much more difficult to see the hand of
God—or any higher moral authority—behind the fools and rogues (as the losers
would have it) whom we ourselves elect to do our own will. How can their power
to avenge—to vindicate the “public order”—be any greater than our own? (Scalia
2002, 18–19).

Clearly, it is more difficult to envision a higher moral authority operating in the rough
and tumble world of celebrity politicians and hanging chads, than it was in a society
that believed in the divine right of kings. However, even in democracies, a distinction
between individual rights and state rights, between private morality and governmental
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morality, is clearly rational and overwhelmingly recognized. If one follows Kant in
arguing that rights arise from responsibilities, and then notices further that governments
in democratic societies have many responsibilities that individuals qua individuals do
not have (such as securing public order and building public works), then it would follow
that there are many rights enjoyed by the state but not by private citizens, even if the
powers of the state come directly or indirectly from these private citizens. This truth is
widely recognized. After all the government as government, and no private individual
as private individual, may tax, throw criminals in prison, and fine wrongdoers. None
of these prerogatives are licitly discharged by a private individual who cannot tax but
only steal, cannot imprison but only kidnap, and cannot fine but only rob. So there is
no problem in itself with a state discharging the death penalty in a democratic society
based on the presumption that the state enjoys no more power than the individual since
everyone recognizes, in a number of other cases, that the state does enjoy greater rights
than private individuals. Democracies both modern (U.S.) and ancient (Athenian) used
the death penalty without such problems arising and there is no theoretical contradiction
in so doing. In sum, the allegedly ‘new’ circumstances are not really new and so it does
not seem plausible to say, therefore, that contemporary Catholic teaching on the death
penalty is merely an application of traditional doctrine to new circumstances.

If the allegedly new circumstances are not actually new, then it would appear that a
development of doctrine has taken place rather than just an application of the traditional
teaching in new circumstances. What then has been developed? I believe there has been
development in two ways, the first of which has been addressed at some length already,
namely the newly considered relationship among the purposes of punishment, and
the second of which relates to a major theme in Evangelium Vitae—the culture of
life.

In contemporary teaching on the death penalty, there is a new emphasis on the
primacy—in the sense of importance—of defending the community. Although the four
purposes of punishment are retained, there is for the first time an ordering among them,
at least in the case of capital punishment. The pope does not say explicitly that he is
establishing a hierarchy among the various purposes of punishment (Evangelium Vitae
takes up the question only briefly), but his emphasis on the defense of the common good
seems to highlight this goal of punishment as the most significant, indeed along with
retribution, a necessary condition for its justified use. If bloodless means secure the
protection of society, capital punishment should not be used even if the death penalty
would secure other goals of punishment. Although retribution remains a necessary
condition of any just punishment (and so remains in this sense “the primary purpose
of punishment”), the pope seems to be clarifying that the most important aim of pun-
ishment is to protect public order and the safety of persons. It is not that contemporary
circumstances are so remarkably different from the past that has elicited the change,
but rather, that there is a greater refinement in our understanding of the purposes of
punishment.

Since new contemporary circumstances cannot really explain the teaching, and if
it is correct to understand the teaching of Evangelium Vitae as in no contradiction
with previous teaching (as apparently John Paul II does), it seems most reasonable to
understanding the teaching as a development of doctrine. As a study of the history of
theology makes clear, the understanding of revealed truth deepens in the course of time.
This is true of all areas of theology. Scripture speaks of the Father, Son, and Holy Spirit,
but a more precise understanding of God as a Trinity of three Divine Persons sharing
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one divine nature arose in the post-apostolic Church. Likewise, an understanding of
Jesus Christ as fully God and fully human, with two complete natures, one human and
another divine, arises from the New Testament but is not explicitly contained therein.
The Catholic understanding and appreciation of the role of Mary, her Immaculate Con-
ception, and her Assumption body and soul into heaven likewise took time to develop.
Nor is development restricted to matters of dogma alone. For, developments may also
be seen in the Church’s moral teaching, for example, in the issues of slavery and reli-
gious liberty. Why is there development of doctrine? What distinguishes true develop-
ments from corruptions? Great minds including Thomas Aquinas (Kaczor 2001), John
Paul II and most especially John Henry Cardinal Newman have wrestled with these
questions. However, to consider the question of development at length in relation to cap-
ital punishment falls outside of the scope of the present discussion.5 However, suffice it
to say that from what has been said earlier in this chapter this development should not
be characterized as simply a filtering of the true propositions from a previous mixture
of true and false propositions taught by the magisterium. Nothing formally taught pre-
viously by the magisterium is formally “revoked” by Evangelium Vitae. Neither should
this development be characterized as development of specification whereby imprecise
language becomes more precise. Rather, the development in part should be considered
as an answer to a question never formally proposed before: What is the relationship
among the purposes of punishment in the case of the death penalty?

Capital Punishment and a Culture of Life

Contemporary Catholic ethical reflection has developed a deeper understanding of the
dignity of all persons, an intrinsic dignity that cannot be lost. For some in the tradition,
such as Aquinas, it seems that the criminal loses human worth: “although it be evil in
itself to kill a man so long as he preserve his dignity, yet it may be good to kill a man
who has sinned, even as it is to kill a beast. For a bad man is worse than a beast, and is
more harmful, as the Philosopher states (Polit. i, 1 and Ethic. vii, 6)” (ST II-II, 64, 2,
ad 3). Rejecting this element of the tradition, John Paul II, on the other hand, repeatedly
affirms “Not even a murderer loses his personal dignity, and God himself pledges to
guarantee this” and that “great care must be taken to respect every life, even that of
criminals and unjust aggressors” (EV 9, 57). In this he may not be entirely rejecting
Aquinas after all, for Thomas states that even those in hell do not completely lose the
goodness of their nature (ST I-II, 85, 2, ad 3). Every human person is made in God’s
image, even if every person does not always live up to that dignity.

This development in moral teaching is sometimes called the “consistent life ethic,”
which holds, that all human beings have intrinsic dignity and value regardless of con-
dition, size, health, beliefs, past, present, or future—period. One might speak of a
growing understanding of a ‘bias’ or ‘preferential option’ for life—the dignity of the
person must always be respected, and respecting this dignity involves the respecting of
the goods of the person, fundamental among them is the good of life, the foundation
of all other goods. In the face of an increasingly lethal culture of death, the Church’s
consciousness of the value of each human life and its unwillingness to allow for the

5 For a valuable discussion of the question of capital punishment and development of doctrine, see E. Christian
Brugger, Capital Punishment and the Roman Catholic Moral Tradition. (Notre Dame: University of Notre
Dame Press, 2003) chapter seven.
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taking of life, except perhaps to save the life of another, leads naturally to a careful
reconsideration of the death penalty.

Two objections might be raised at this point. First, is not contemporary culture after
all just another ‘circumstance’ marking not so much a change in teaching but a change
in application? Furthermore, didn’t ancient cultures clearly also disrespect human life,
perhaps even more than contemporary culture? Yes, but theoretically the response to
these abuses did not lead to the theorizing about what all the abuses had in common,
namely a disrespect for the human person. Hence, even were all contemporary abuses
of human life to end, the ‘consistent life ethic’ would still theoretically make sense in
those new circumstances.

Secondly, it is not clear that those working for a culture of life should also oppose
the use of the death penalty because in failing to punish those who take innocent
human life as severely as we could, in fact punishing cold blooded murder with the
same punishment in some cases as repeated robbery or drug dealing, the law indicates
a societal disrespect for life. In response, it might be said that whatever is received
is received in the manner of the receiver. Although theoretically punishing murderers
more severely might underscore a lesson about the value of human life, contemporary
society does not as a whole seem to understand that as the lesson. The law certainly
teaches, but Cardinal Dulles’ argument in part seems to be that the lesson society takes
is not the correct one. Rather, there is a moral danger that the use of capital punishment
in fact reinforces the belief of many people in contemporary society that some human
beings are expendable and may be killed for the good of others.

Some have argued that the consistent life ethic neglects important distinctions
between aggressors and the innocent, and in its most popularized form this is true.
However, even among seminal advocates of the consistent life ethic, not all ‘life’ issues
are held to be of the same importance. The person who first brought the ‘consistent life
ethic’ or ‘seamless garment of life’ to prominence, Joseph Cardinal Bernadin, said:

I made it very clear that by the consistent life ethic I was articulating I was not
saying that all the problems or issues were the same. . . . but that they were all
related in some way. Some of the people who didn’t like the consistent ethic
accused me of down-playing abortion, just making it one issue among many,
but . . . they [the life issues] are not all the same or equally important, but they
are all important and all related, and to be truly ‘pro-life,’ you have to take all of
those issues into account (Megivern 1997, 378).

Underscoring this idea and formulating more completely the relationship among
life issues, the National Conference of Catholic Bishops wrote:

Adopting a consistent ethic of life, the Catholic Church promotes a broad spectrum
of issues seeking to protect human life and promote human dignity from the
inception of life to its final moment. Opposition to abortion and euthanasia does
not excuse indifference to those who suffer from poverty, violence and injustice.
Any politics of human life must work to resist the violence of war and the scandal
of capital punishment. Any politics of human dignity must seriously address
issues of racism, poverty, hunger, employment, education, housing, and health
care. Therefore, Catholics should eagerly involve themselves as advocates for the
weak and marginalized in all these areas. Catholic public officials are obliged to
address each of these issues as they seek to build consistent policies which promote
respect for the human person at all stages of life. But being ‘right’ in such matters
can never excuse a wrong choice regarding direct attacks on innocent human life.
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Indeed, the failure to protect and defend life in its most vulnerable stages renders
suspect any claims to the ‘rightness’ of positions in other matters affecting the
poorest and least powerful of the human community. If we understand the human
person as the “temple of the Holy Spirit”—the living house of God—then these
latter issues [such as racism, poverty, hunger, employment, education, housing,
and health care] fall logically into place as the crossbeams and walls of that house.
All direct attacks on innocent human life, such as abortion and euthanasia, strike
at the house’s foundation. These directly and immediately violate the human
person’s most fundamental right—the right to life. Neglect of these issues is the
equivalent of building our house on sand (NCCB 1998, 23 authors’ emphasis).

For the National Conference of Catholic Bishops, the pre-eminent human dignity
issues are abortion and euthanasia. Abortion and euthanasia undermine the very foun-
dation of the house, the temple of the human person in whom dwells the Spirit. Concerns
about education, poverty, hunger, and unemployment are moot for the dead. Further-
more, although the state retains the right, in principle, to administer capital punishment
even though in practice it may not legitimately do so, according to Catholic teaching, no
state or person ever has the right to take innocent life. The very magnitude of the killing
involved (some 1.25 to 1.5 million deaths each year from abortion versus around 100
a year from capital punishment) suggests urgency to the abortion issue vis-à-vis other
life issues. Therefore, the U.S. Bishops have written: “Because victims of abortion are
the most vulnerable and defenceless members of the human family, it is imperative
that we, as Christians called to serve the least among us, give urgent attention and
priority to this issue of justice . . . This focus and the Church’s firm commitment to a
consistent ethic of life complement each other. A consistent life ethic, far from dimin-
ishing concern for abortion or equating all life issues touching on the dignity of human
life, recognizes the distinctive character of each issue while giving each its proper role
within a coherent moral vision” (NCCB 1985, 3–4). Without ever acting as if all life
issues were of equal importance, those committed to reducing the number of abortions
should also be committed to a critical examination of the death penalty as used in the
United States. Commitment to the value of all human life makes witness to the value
of innocent life even more powerful.

Returning to John Paul II, it is interesting to note that although he is a philosopher,
Evangelium Vitae’s treatment of capital punishment, indeed all life issues, emphasizes
salvation history rather than philosophy. Christ was only once directly asked about
capital punishment. A woman was caught in adultery and was about to be stoned by
an angry mob. “The law of Moses says she has merited death. What do you say?”
Jesus said, “Let him without sin cast the first stone.” For John Paul II, the Gospel of
Jesus is the Gospel of Life. And so the people of this Gospel message stand on the
side of life, even when it is unpopular, difficult, and trying. Debbi Morris who was
raped by Robert Willie, the subject of Dead Man Walking, once noted: “We don’t sing
‘Amazing Justice’. We sing ‘Amazing Grace.’ ” We give witness to life and grace even,
no especially, in the face of death and sin. For John Paul II this means opposition to the
death penalty, even for the most horrid criminals, save in those cases where execution
is necessary to save innocent lives.



BIBLIOGRAPHY

Alcorn, R. (2000). Pro-life Answers to Pro-choice Arguments, (Expanded and Updated Edition).
Sisters, OR: Multnomah Publishers.

Anscombe, G. E. M. (2002). From Parmenides to Wittgenstein: Collected Philosophical Papers
vol. I. Oxford: Blackwell Publishers.

Arey, L. (1974). Developmental Anatomy, 7th edition. Philadelphia: Saunders.
Aristotle. (1984). The Complete Collected Works of Aristotle, revised Oxford translation,

Jonathan Barnes (ed.). Princeton: Princeton University Press.
Aquinas, T. (1975). Summa contra Gentiles. Notre Dame: University of Notre Dame Press.
Aulisio, M. (1995). “In Defense of the Intention/Foresight Distinction.” American Philosophical

Quarterly, (32) 4, pp. 341–354.
. (1996). “On the Importance of the Intention/Foresight Distinction.” American Catholic

Philosophical Quarterly, (70) 2, pp. 189–205.
Avila, D. (2001). “The Present Standing of the Human Embryo is U.S. Law.” National Catholic

Bioethics Quarterly, (1) 2, pp. 203–226.
Beaucamp, T. and J. F. Childress (2001). Principles of Biomedical Ethics. Oxford: Oxford Uni-

versity Press.
Bennett, J. (1995). The Act Itself. Oxford: Clarendon Press.
Budziszewski, J. (2002a). “The Second Tablet Project.” First Things, 124, pp. 23–31.

. (2002b). “Categorical Pardon: On the Argument for Abolishing Capital Punishment.”
Notre Dame Journal of Law, Ethics & Public Policy, (16) 1, pp. 43–56.

Boonin, D. (2003). A Defense of Abortion. New York: Cambridge University Press.
Bouscaren, T. L., S. J. (1933). Ethics of Ectopic Operations. Milwaukee: The Bruce Publishing

Company.
Bowers, William J., et al. (1984). Legal Homicide: Death as Punishment in America, 1864–1982.

Boston: Northeastern University Press.
Boyle, J. (1977). “Double Effect and a Certain Type of Embryotomy.” Irish Theological Quarterly,

44, pp. 303–318.
Boyle, J. Jr. and T. Sullivan (1977). “The Diffusiveness of Intention: A Counter-Example.”

Philosophical Studies, 31, pp. 357–360.
Bratman, M. (1987). Intention, Plans, and Practical Reason. Cambridge: Harvard University

Press.
Brooke, (Lord Justice) H. (2000). Central Manchester Healthcare Trust vs. Mr. and Mrs. A,

section numbers not page numbers cited.
Brugger, C. E. (2003). Capital Punishment and the Roman Catholic Tradition. Notre Dame:

University of Notre Dame Press.
Cannold, L. (2001). The Abortion Myth: Feminism, Morality, and the Hard Choices Women

Make. Boston: Wesleyan University Press.
Card, R. (2000). “Infanticide and the Liberal View on Abortion.” Bioethics, (14) 4, pp. 340–351.
Caspi, E. and D. Sherman (1987). “Tubal Abortion and Infundibular Ectopic Pregnancy.” Clinical

Obstetrics and Gynecology, 30, pp. 155–163.
Cavanaugh, T. (1997). “Double-Effect Reasoning and the Ethical Significance of Distinct Voli-

tional States.” Journal of Christian Bioethics, 3, pp. 131–141.
. (1999). “Double Effect and the End-not-means Principle: A Response to Bennett.”

Journal of Applied Philosophy, (16) 2, pp. 181–185.
Chisholm, R. (1970). “The Structure of Intention.” The Journal of Philosophy, 67, pp. 633–

647.

151



152 BIBLIOGRAPHY

Condic, M. (2002). “The Basics About Stem Cells.” First Things, 119, downloaded from
http://www.firstthings.com/ftissues/ft0201/articles/condic.html, April 28, 2004.

. (2003). “Life: Defining the Beginning and the End,” First Things, 133, pp. 50–54.
Congregation for the Doctrine of the Faith (1987). Donum vitae. Vatican City: Libreria Editrice

Vaticana.
Curran, C. (1995). “The Manual and Casuistry of Aloysius Sabetti.” In J. Keenan and T. Shannon,

(eds.), The Context of Casuistry (pp. 161–187). Washington, DC: Georgetown University
Press.

Davidson, D. (1984). Truth and Interpretation. Oxford: Clarendon Press.
DeBlois, J. (1996). “Ectopic Pregnancy’ in J. DeBlois, C. S. J., (ed.), A Primer for Health

Care Ethics: Essays for a Pluralistic Society. Washington, DC: Georgetown University
Press.

Derrida, J. (1973). Speech and Phenomena. Evanston, IL: Northwestern University Press.
Diamond, E. (1999). “Moral and Medical Considerations in the Management of Extrauterine

Pregnancy.” Linacre Quarterly, (66) 3, pp. 5–15.
Diamond, M. and A. DeCherney (1987). “Surgical Management of Ectopic Pregnancy.” Clinical

Obstetrics and Gynecology, 30, pp. 200–209.
Dreger, A. D. (1998). “The Limits of Individuality: Ritual and Sacrifice in the Lives and Medical

Treatment of Conjoined Twins.” Studies in the History of Philosophical Biology and the
Biomedical Sciences, (29) 1, pp. 1–29.

Donceel, J. (1970). “Immediate Animation and Delayed Hominization.” Theological Studies,
(31) 1, pp. 76–105.

Dulles, A. (2001a). “Catholicism and Capital Punishment.” First Things, 112, pp. 30–35.
. (2001b). “Avery Cardinal Dulles and His Critics: An Exchange on Capital Punishment.”

First Things, 115, pp. 7–16.
Engelhardt, H. T. (2000). “The Sanctity of Life and the Concept of a Person.” In L. P. Pojman

(ed.), Life and Death: A Reader in Moral Problems. Belmont, CA: Wadsworth Publishing Co.
Flannery, K. (1993). “What is Included in a Means to an End?” Gregorianum, 74,

pp. 499–512.
Foot, P. (1980). “The Problem of Abortion and the Doctrine of Double Effect.” In B. Steinbock

(ed.), Killing and Letting Die. New York: Prentice Hall.
Ford, J. (1944). “The Morality of Obliteration Bombing.” Theological Studies, 5, pp. 261–309.
Finnis, J. (1991). Moral Absolutes: Tradition, Revision, and Truth. Washington, DC: The Catholic

University of America Press.
Frey, R. (1996). “Intention, Foresight, and Killing.” In T. L. Beauchamp (ed.), Intending Death:

The Ethics of Assisted Suicide and Euthanasia. Washington, DC: Georgetown University
Press.

Gerber, R. J. (1996). “Death is Not Worth It.” Arizona State Law Journal, 28, pp. 335–356.
Gewirth, A. (1978). Reason and Morality. Chicago: University of Chicago Press.
Gleeson, G. (1999). “Is the ‘Medical Management’ of Ectopic Pregnancy by the Administration

of Methotrexate Morally Acceptable?” in L. Gormally (ed.), Issues for a Catholic Bioethic
(pp. 359–370). London: Linacre Center.

Gordon, H. (1992). The Last Sunrise: A True Story. Middleton, ID: CHJ Publishing.
Green, R. (2001). The Human Embryo Research Debates: Bioethics in the Vortex of Controversy.

New York: Oxford University Press.
. (2002). “Benefiting from ‘Evil’: An Incipient Moral Problem in Human Stem Cell

Research.” Bioethics, (16) 6, pp. 544–556.
Greenberg, P. (2001). “Toward That Brave New World.” The Human Life Review, 27, p. 79.
Hagstrom, H. G., et al. (1994). “Prediction of Persistent Ectopic Pregnancy After Salpingostomy.”

Obstetrics and Gynecology, 84, pp. 798–802.
Hart, H. (1968). Punishment and Responsibility: Essays in the Philosophy of Law. New York:

Oxford University Press.



BIBLIOGRAPHY 153

Higgins, T. (1992). Man as Man, The Science and Art of Ethics. Rockford, IL: Tan Books and
Publishers, Inc.

Holm, S. (2002). “Going to the Roots of the Stem Cell Controversy.” Bioethics, (16) 6, pp. 493–
507.

Irving, D. (2001). “Stem Cells that Become Embryos” downloaded from http://www.ewtn.com/
library/issues/stemcell.htm, April 28, 2004.

James, D. (1987). “Ectogenesis: A Reply to Singer and Well’s ‘The Reproductive Revolution’
and ‘Making Babies.’” Bioethics, 1, pp. 80–89.

John Paul II. (1993). Veritatis Splendor. Vatican City: Libreria Editrice Vaticana.
John Paul II. (1995). Evangelium Vitae. Vatican City: Libreria Editrice Vaticana.
Kaczor, C. (1998). “Double-effect Reasoning: From Jean Pierre Gury to Peter Knauer.” Theo-

logical Studies, 59, pp. 297–316.
. (1999). “Is the ‘Medical Management” of Ectopic Pregnancy by the Administration

of Methotrexate Morally Acceptable?” In L. Gormally (ed.), Issues for a Catholic Bioethic
(pp. 353–358). London: Linacre Center.

. (2001). “Thomas Aquinas on the Development of Doctrine.” Theological Studies, 62,
pp. 283–302.

. (2002). Proportionalism and the Natural Law Tradition. Washington, DC: The Catholic
University of America Press.

Kant, I. (1991). Metaphysics of Morals. Cambridge: Cambridge University Press.
Kaveny, C. M. (2001). “The Case of Conjoined Twins: Embodiment, Individuality, and Depen-

dence.” Theological Studies, 62, pp. 753–786.
Keenan, J. (1993). “The Function of the Principle of Double Effect,” Theological Studies, 54,

pp. 294–315.
Kennedy, T. (2002). “Shall We do Evil . . . The British Siamese Twin Dilemma.” A Center

for Bioethics and Human Dignity Paper. Downloaded from http://www.cbhd.org/resources/
healthcare/kennedy 2000-10-06.htm, May 7, 2004.

Kochan, M. (2001). “Avery Cardinal Dulles and His Critics: An Exchange on Capital Punish-
ment.” First Things, 115, pp. 10–11.

Larsen, W. (1993). Human Embryology. New York: Churchill Livingstone.
Lee, P. (1996). Abortion and Unborn Human Life. Washington, DC: The Catholic University of

America Press.
Mahowald, M. and A. P. Mahowald (2002). “Embryonic Stem Cell Retrieval and a Possible

Ethical Bypass.” American Journal of Bioethics, (2) 1, pp. 42–43.
Malcolm, N. (1977). Thought and Knowledge. Ithaca: Cornell University Press.
Marshall, Thurgood. (2000). “The Death Penalty is a Denial of Human Dignity.” In L. P. Pojman

(ed.), Life and Death: A Reader in Moral Problems. Belmont, CA: Wadsworth Publishing Co.
Marquis, D. (1991). “Four Versions of Double Effect.” Journal of Medicine and Philosophy, 16,

pp. 537–40.
May, W. (2000). “Why the Parents’ of Jodie and Mary Were Right.” Our Sunday Visitor,

October 15, pp. 23.
May, W. (1990). “Criteria for Withholding or Withdrawing Treatment.” Linacre Quarterly, 3,

pp. 81–90.
McCullough, D. (2001). John Adams. New York: Simon & Shuster.
McInerny, R. (2001). “Avery Cardinal Dulles and His Critics: An Exchange on Capital Punish-

ment.” First Things, 115, p. 10.
Megivern, J. (1997). The Death Penalty: An Historical and Theological Survey. Mahwah, NJ:

Paulist Press.
Mill, J. (1979). Utilitarianism, ed. Mary Warnock. Glasgow: William Collins and Sons.
Moraczewski, A. (1996). “Managing Tubal Pregnancies, part II.” Ethics and Medics, 23.3,

pp. 3–4.
Moore, K. Before We Are Born, 2nd edition. Washington DC: Carnegie Institution of Washington.



154 BIBLIOGRAPHY

Murphy-O’Connor, C. (2002). A Submission by Archbishop Murphy-O’Connor, Archbishop of
Westminster, to the court of appeal in the case of Central Manchester Healthcare Trust v.
Mr. and Mrs. A and Re A Child, 23.

Nathanson, B. (1979). Aborting America. Fort Collins, CO: Life Cycle Books.
Noonan, J. (1996). “An Almost Absolute Value in History.” In R. Munson (ed.), Intervention

And Reflection: Basic Issues in Medical Ethics: 5th Edition. Belmont, CA: Wadsworth
Publishing Co.

Palazzini, P. (1962). “Cooperators (in evil),” In F. C. Robert (comp.) and P. Palazzini (ed.),
Dictionary of Moral Theology. Westminster, MD: The Newman Press.

Oelsner, G. (1987). “Ectopic Pregnancy in the Remaining Tube and the Management of
the Patient with Multiple Ectopic Pregnancies.” Clinical Obstetrics and Gynecology, 30,
pp. 225–229.

Oderberg, David S. (2000). Applied Ethics: A Non-Consequentialist Approach. Oxford:
Blackwell Publishers.

O’Malley, S. (2001). “Statement on Stem Cell Research.” Downloaded from
http://www.macathconf.org/stem cell statements law o.htm, January 10, 2002.

Ory, S. J., et al. (1986). “Conservative Treatment of Ectopic Pregnancy with Methotrexate.”
American Journal of Obstetrics and Gynecology, 154, pp. 1299–1306.

Olsen, E. (1998). The Human Animal: Personal Identity without Psychology. New York: Oxford
University Press.

Purdy, L. and M. Tooley (1974). “Is Abortion Murder?” In R. Perkins (ed.), Abortion Pro and
Con (pp. 129–49). Cambridge, MA: Schenkman Publishers.

Quinn, W. (1989). “Actions, Intentions, and Consequences: The Doctrine of Double Effect.”
Philosophy and Public Affairs Quarterly, 18, pp. 334–51.

Rock, J. (1992). “Ectopic Pregnancy.” In R. TeLinde (ed.), TeLinde’s Operative Gynecology.
Philadelphia: Lippincott-Raven Publishers.

Royal, R. (2000). Catholic Martyrs of the 20th Century: A Comprehensive World History. New
York: Crossroad Publishing.

Scalia, A. (1998). A Matter of Interpretation. Princeton: Princeton University Press.
. (2002). “God’s Justice and Ours.” First Things, 123, pp. 17–21.

Savulescu, J. (2002). “The Embryonic Stem Cell Lottery and the Cannibalization of Human
Beings.” Bioethics, (16) 6, pp. 508–529.

Shettles, L. (1990). “Tubal Embryo Successfully Transplanted in Utero.” American Journal of
Obstetrics and Gynecology, 163, p. 2026.

Singer, P. (1979). Practical Ethics. New York: Cambridge University Press.
. (1994). Rethinking Life & Death. New York: St. Martin’s Press.
. (2000). Writings on an Ethical Life. New York: HarperCollins.

Smith, J. (2001). “Did the President Get It Right on Stem Cells?” National Catholic Register,
September 2–8.

Spitzer, R. (2000). Healing the Culture. San Francisco: Ignatius Press.
Stack, S. (1987). “Publicized Executions and Homicide.” American Sociological Review 52,

pp. 532–539.
Stich, S. (1983). From Folk Psychology to Cognitive Science: The Case Against Belief. Boston:

MIT Press.
Thomasma, D., et al. (1996). “The Ethics of Caring for Conjoined Twins: The Lakeburg Twins.”

Hastings Center Report, (26) 4, pp. 4–12.
Thomson, J. (1996). “A Defense of Abortion.” In R. Munson (ed.), Intervention and Reflection:

Basic Issues in Medical Ethics: 5th Edition. Belmont, CA: Wadsworth Publishing Co.
Tooley, M. (1999). “Abortion and Infanticide.” In H. Kuhse and P. Singer (eds.), Bioethics: An

Anthology. Malden, MA: Blackwell Publishers, Ltd.
United States Catholic Conference of Bishops (1985). Reaffirmation of the Pastoral Plan for

Pro-Life Activities. Washington, DC: USCCB.



BIBLIOGRAPHY 155

United States Catholic Conference of Bishops (1998). Living the Gospel of Life: A Challenge to
American Catholics. Washington, DC: USCCB.

United States Catholic Conference of Bishops (2001). Pastoral Plan for Pro-Life Activities: A
Campaign in Support of Life. Washington, DC: USCCB.

Walker, (Lord Justice) R. (2000). Central Manchester Healthcare Trust vs. Mr. and Mrs. A section
number, not page number cited.

Wallace, C. J. (1917). “Transplantation of Ectopic Pregnancy From Fallopian Tube to Cavity of
Uterus.” Surgery Gynecology, and Obstetrics, 24, pp. 578–579.

Ward, (Lord Justice) A. (2000). Central Manchester Healthcare Trust vs. Mr. and Mrs. A section
not page numbers cited.

Warren, M. A. (1996). “On the Moral and Legal Status of Abortion.” In T. Mappes and D. De-
Grazia (eds.), Biomedical Ethics. New York: McGraw Hill.

. (2000). “The Personhood Argument in Favor of Abortion.” In L. P. Pojman (ed.), Life
and Death: A Reader in Moral Problems, Belmont, CA: Wadsworth Publishing Co.

Wertheimer, R. (1971). “Understanding the Abortion Argument.” Philosophy and Public Affairs,
(1) 1, pp. 67–95.

Weinstein, L. (1986). “Response to ‘Conservative Treatment of Ectopic Pregnancy with
Methotrexate’ by Steven J. Ory et al.” American Journal of Obstetrics and Gynecology,
154, p. 1304.

Zeisel, H. (1977). “The Deterrent Effect of the Death Penalty: Facts v. Faiths.” 1976 Supreme
Court Review. pp. 317–26.


