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PREFACE
Since the promulgation of the new Code of Canon Law, 

numerous treatises on special sections and commentaries as well 
as manuals for the use of professors and students have been pub
lished. Many of these, while excellent in themselves from the 
scientific point of view, are too complicated for readers who 
stand in need of a simple and clear explanation of the Canons— 
of a work in which the essentials are stressed to the exclusion of 
the mere intricacies of law. Among these are students in the semi
nary who approach the study of Canon Law for the first time, 
and priests who are actively engaged in the pastoral ministry.

The Sacred Congregation of Studies had in mind the former 
group (those preparing for the priesthood) when, shortly after 
the promulgation of the Code, it laid down a method of teaching 
Canon Law. It prescribed that the students are to be “led as it 
were by the hand” to a thorough knowledge of the Code; the 
professor must not be content with a mere synthetic presentation 
of the matter, but must give an analysis of each and every Canon, 
adhering strictly to the order of the Code itself and to the 
sequence of its titles and chapters. Before proceeding to the 
interpretation and explanation of the Canons on any juridical 
institution, the origin and historical evolution of such institution 
must be properly explained so that with this background the 
student may gain a more thorough knowledge of the law.

When this method is followed, the Sacred Congregation de
clared, the students need use no other textbook than the Code 
itself. If, however, professors prefer to have them use some 
other book, the norm to be strictly observed is that the order of 
the Code must not be modified to fit the order of the textbook, 
but rather the order of the textbook must be adapted and accom
modated to fit the order of the Code.

Those who are actively engaged in the pastoral work of the 
ministry meet with numerous problems for which they must 
have a ready and clear solution. They have not the time to delve 
into controversies over the intricacies of law, and indeed the 
divergent opinions of canonists often serve only to confuse such 
inquirers. They must have a source which gives a ready answer, 
and in controverted matters presents them with a safe and prac
tical opinion backed up by authority and experience.

“A Practical Commentary on the Code of Canon Law” was 
written to serve the needs of these two classes, and the late 
author was highly gifted with the two qualifications necessary 
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for the compilation of such a work: he possessed not only a keen 
and scientific knowledge of the law, but also a deeply sympa
thetic understanding of the difficulties which can and so often 
do beset the student and the pastor. On the one hand, from his 
long years of teaching in the classroom he knew intimately the 
needs of students; on the other hand, he had had rich experience 
in solving the problems of law and casuistry encountered by 
those to whom the care of souls has been entrusted.

This work blends in an easy, readable style a clear rendering 
and explanation of each Canon of the Code with an account of 
the origin and historical evolution of the important juridical 
institutions. The opinions of canonists and the authoritative 
Decrees and Decisions of the Apostolic See are thoroughly di
gested and inserted after each Canon. Where canonists differ on 
the more important matters, the opinions of both sides are set 
down briefly, and then, drawing on his canonical skill and his 
ripe pastoral experience, the author presents his own solution for 
the guidance of students and pastors.

In the present Revised Edition, without deviating from the 
original scope and aim of the author, the text has been amended 
in the light of later official declarations of the Holy See. In 
earlier editions the numerous authoritative decisions and instruc
tions on the meaning and application of the Canons were given 
in the Appendixes, with suitable references in the text. The 
inconvenience of this arrangement for the reader increased with 
the growing number of these documents. In the present Revised 
Edition all the decisions have been incorporated into the text 
itself in their proper place where they contribute most to the 
interpretation and clarification of the pertinent Canons. The 
Appendixes have been reserved for the more lengthy documents 
having a bearing on the Code of Canon Law.

It is the hope of the reviser that the new edition of “A Prac
tical Commentary on the Code of Canon Law” will continue to 
enjoy the popularity and esteem of the earlier editions among 
those who are engaging for the first time in the study of Canon 
Law, and those zealously engaged in the active pastoral work of 
the priesthood.

The aim of all ecclesiastical legislation is the sanctification and 
salvation of souls. If this aim is to be fully achieved, the legisla
tion must be clearly understood and faithfully obeyed. May this 
new edition of a standard work contribute towards furthering 
this aim!

CALLISTUS SMITH, O.F.M.
St. Bonaventure9s Seminary, 
Allegany, N. Y.



FOREWORD
When, in 1918, we prepared a paraphrased rendition of those 

parts of the Code which the clergy need to consult more fre
quently in their sacred ministry, we promised to write at a later 
date a more complete work on the Code. We have now done so, 
and offer it respectfully with the hope that the “Practical Com
mentary on the Code of Canon Law” may help in some slight 
measure to further the understanding and observance of the 
universal law of our Holy Mother Church.

Although several commentaries on the Code or on parts of 
it have been recently published in English, and a goodly number 
have appeared in Latin, German, French, and Italian, we be
lieve that our present work, in two volumes, is not untimely 
or superfluous, but that it answers a real need. Commentaries 
on the Code which extend over many volumes are not convenient 
for frequent and casual consultation, and those commentaries 
that deal with the entire Code in one volume are not sufficiently 
complete to offer explanation of important difficulties arising 
from the succinct texts of the Canons. Even a mere paraphrase 
of the Code, without any study of its problems, would make a 
large volume, so that at least two large volumes are needed to 
contain the entire text and the necessary discussion of the more 
important controversies.

Many commentaries do not strictly adhere to the order of 
the subjects and of the Canons in the Code, but dislocate certain 
topics and Canons for convenience’ sake. The Holy See has 
commanded that the Code be the text-book of Canon Law in all 
theological schools and therefore does not favor any disarrange
ment of the order of the Code. Hence we have faithfully adhered 
to the Code in its sequence of books, titles, chapters, articles and 
Canons, and this will facilitate the use of our commentary as a 
reference work on the Code.

While it is impossible to treat all difficulties which arise 
from a careful perusal of the Code even in the space of a two- 
volume commentary, we have endeavored to give an explanation 
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of all the important practical difficulties. In many instances we 
have consulted a large number of the available commentaries 
and summed up the opinions of authors who have dealt with 
the subject under discussion, indicating which of the opinions 
seemed preferable to us.

Since our commentary is intended chiefly for the clergy, 
secular and religious of the United States, all or the vast ma
jority of whom are very busy men engaged in parish work 
(which still has in many places the character of the pioneer 
work, including the building, or clearing from indebtedness, of 
churches, schools, parochial residences, School Sisters’ convents, 
and charitable institutions of many kinds), we have thought it 
best not to overload our commentary with references to many 
works on Canon Law, but have merely given those necessary to 
indicate either as sources of the laws of the Code or as authorities 
whose opinions we discuss. We intend to publish, either semi
annually or annually, as the new matter may call for, decrees, 
decisions and official declarations affecting the Code, so as to 
keep this Commentary up to date. The supplements will serve 
also to correct any errors or faulty statements that may have 
crept into our Commentary.

That this work may aid in the furtherance of God’s honor 
and glory, through a loving study of and faithful obedience to 
the laws of His Church of which He said: “He who heareth 
you heareth Me,” is the hope and desire of

THE AUTHOR.
Written on the Feast of The Seraphic Doctor, St. Bonaventure, 1925. 
St Bonaventure’s Seminary and College, Allegany, N. Y.
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A PRACTICAL COMMENTARY 
ON THE CODE OF CANON LAW

The First Book

GENERAL RULES
These general rules (Canons 1-86) are introductory regu

lations affecting the entire Code. They explain the nature and 
extent of the laws of the Code and the effect of the Code on the 
former Canon Law, both universal and particular.

1. The first Canon of the Code states that its laws are 
obligatory for the Catholic Church of the Latin Rite exclusively, 
except in matters which of their very nature affect also the 
Oriental Church (Canon 1). It is evident that in matters of 
faith and morals all Catholics, without distinction of race, 
nationality or rite, are bound by the authoritative pronounce
ments of the Holy See. There can be but one rule in these 
matters for all who belong to the Catholic Church. In matters 
of discipline the Supreme Authority of the Church may sanction 
various rules for various countries, nations or rites. The Church 
takes into consideration the particular circumstances under 
which her children live in the different parts of the world— 
the manners, customs and habits of races and nations. The 
Oriental peoples differ widely in their national characteristics 
from the Western races. Besides, the ecclesiastical discipline 
of the Churches of the Oriental Rites has a venerable antiquity 
which the Supreme Authority of the Church is anxious to 
respect.1 Therefore, the Code states that the disciplinary laws 
of the Latin Church are not to be extended to the Oriental

1 Benedict XIV, Encyclical “Allat® aunt,” July 26, 1755; Gasparri, 
u Fontes Cod. jur. can.,1’ II, 456, n. 434.
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Rites. To maintain the disciplinary laws of the Oriental Rites 
in their purity and in harmony with their ancient customs, the 
Holy See has established a special Sacred Congregation of 
Oriental Rites.2

2. All liturgical laws heretofore decreed for the celebration 
of Holy Mass, the recitation of the Divine Office, the admin
istration of the sacraments and sacramentals and other sacred 
functions, retain their force, except in so far as the Code ex
plicitly corrects these laws (Canon 2). There are not many 
Canons which deal with liturgical matters. Most of these are 
found in the section of the Code which deals with the sacra
ments and with sacred places. The Sacred Congregation of 
Rites has jurisdiction over liturgical functions, and its decrees 
and declarations are published in the Acta Apostolica Sedis. 
At various intervals the Sacred Congregation of Rites publishes 
these decrees in its official collection, called Decreta Authentica.

3. The agreements entered into between the Holy See and 
the various nations are not abolished or modified by the Code, 
but remain unaffected by the laws of the Code (Canon 3). The 
relation between the Church and the State is a big and inter
esting subject of study. Every Christian is necessarily subject 
to both the temporal or civil and the spiritual or ecclesiastical 
power. Exercising authority over the same subjects under dif
ferent aspects, the two powers naturally come into contact with 
each other in many matters. Both authorities are instituted by 
God, and in that, respect are alike competent and independent 
of each other, each in its proper sphere of jurisdiction. If the 
two powers are compared in rank and importance, it is evident 
that the purpose for which God ordained the spiritual power is 
far above the purpose of the civil power. The spiritual power 
should, therefore, get the preference in a conflict of jurisdiction. 
However, frequently the rights of the spiritual power have been 
disregarded by the civil authority, not only in heathen nations 
but also in Christian and Catholic nations. For the sake of 
peace, the Church has been obliged to allow the civil power 
certain rights in ecclesiastical affairs to obtain assurance from 
the civil power of the free exercise of her most essential rights. 
Again, at times the civil authority has granted to the ecclesi
astical power certain rights of a purely civil nature. The

■ Motu Proprio of Benedict XV, May 1, 1917; Acta Ap. Sedis, IX, 529. 
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written agreements between the Holy See and the civil power 
are usually called concordats. Here in the United States there 
have never been any permanent diplomatic relations between 
the Church and the civil power, and therefore we have no con
cordats with the Holy See.8

4. Acquired rights, privileges and indults which have been 
granted by the Holy See to individuals or organizations up to 
the present time, if they are still in use and have not been 
revoked, remain in force unless they are explicitly repealed in 
the Canons of this Code (Canon 4). Ecclesiastical legislation 
is usually conservative. Laws introducing sudden and far- 
reaching changes in the discipline of the Church are rare. A 
careful perusal of the Code will convince the reader that this 
monumental work contains a systematic summary of former 
laws rather than new laws. The changes, which in the course 
of time become necessary, are made slowly and with much 
deliberation. Just as the laws are not easily changed, so also 
the rights and privileges of individuals and organizations. The 
Holy See has its own special reasons in granting rights and 
privileges, and the Church does not lightly recall them, accord
ing to an ancient axiom of law: Beneficium principis decet 
manere. Therefore, rights and concessions rightfully obtained 
and enjoyed up to the time of the publication of the Code are 
not abolished unless some Canon of the Code plainly revokes 
them.4

5. Now existing immemorial customs, both local and uni
versal, when at variance with the Canons of the Code, are 
abolished if the Code explicitly disapproves of them. In so far 
as they are not rejected by the Code, immemorial customs or 
those observed for a century may be tolerated if the Ordinaries 
judge that they cannot prudently be abolished because of the 
local circumstances and the peculiarities of the people. Cus
toms disapproved explicitly by the Code are to be considered 
corruptions of law and must be abolished: theycan never in 
future be revived and obtain the force of law. Ordinary cus
toms at variance with the laws of the Code are to be consid
ered suppressed, unless the Code explicitly states otherwise 
(Canon 5). This is the law in reference to customs before the

•Coronata, “Jus Publicum Ecclesiasticum” (Turin, 1924).
•Ayrinhac, “General Legislation of the New Code,” n. 84. 
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promulgation of the Code. In Canons 25-30 the laws governing 
future customs are outlined.

6. In reference to the former Canon Law the Code states 
that, as a rule, the old discipline is retained though there are 
some modifications of the old law. The following rules are laid 
down by the Code:

(1) All laws, both universal and particular, which are op
posed to the provisions of the Code are abolished, unless the 
Code explicitly rules otherwise in reference to some particular 
laws;

(2) Those Canons which re-state former laws in their en
tirety must be interpreted in accordance with the old law, and 
hence the interpretations accepted by approved authors are to 
be followed in the interpretation of these laws of the Code;

(3) Those Canons which agree only in part with the former 
law must be interpreted according to the old law in the part 
in which they agree with the former law; in the parts which 
differ from the old law, the Canons must be interpreted ac
cording to the meaning of the words employed;

(4) In case of doubt whether some provision of the Canons 
differs from the old law, one must adhere to the old law;

(5) All former ecclesiastical penalties of which no mention 
is made in the Code are abolished. This rule covers all classes 
of penalties, spiritual and temporal, corrective (medicinales) 
and punitive (vindicative), penalties incurred ipso facto (late 
sententie) and incurred after the sentence of the ecclesiastical 
judge or superior (ferende sententie);

(6) All other disciplinary laws of the old law which were 
in force until now, and which are neither explicitly nor im
plicitly contained in the Code, have lost all force of law with 
the exception of the laws contained in the approved liturgical 
books and laws derived from the natural and the positive divine 
law (Canon 6).

The student of Canon Law must keep in mind the rules of 
Canon 6 throughout the whole course of study of the Code, for 
these rules are the key to the correct interpretation of all the 
laws of the Code. When the Code states that all disciplinary 
laws not contained explicitly or implicitly in the Code are 
abolished, it speaks only of laws which were of universal appli
cation in the Church, and does not speak of particular laws 
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(e.g., for a country, diocese, religious organization), for Canon 
22 rules that a general law does not abolish particular laws 
unless the general law explicitly abrogates the particular law. 
Furthermore, the first rule of Canon 6 already states that par
ticular laws opposed to the laws of the Code are abolished, not 
other particular laws. Therefore, the great bulk of particular 
laws remain in force, for generally the particular laws cover 
matters not covered by the universal law.

Here may be mentioned the declaration of the Sacred Con
gregation of the Holy Office, March 22, 1918, which ruled that 
the regulations concerning the oath against Modernism pre
scribed by Pius X are to remain in force until such time as 
the Holy See shall otherwise ordain, but that they could not be 
incorporated in the Code because of their transitory character. 
As the Code made no mention of the laws against Modernism, it 
was generally believed that the rule of Canon 6 applied, and 
that these laws were abolished.5

7. By the term “Apostolic See” or “Holy See,” wherever 
it occurs in the Code, is meant not only the Roman Pontiff, 
but also, unless the context proves the contrary, the Sacred 
Congregations and the Roman Tribunals and Offices through 
which the Roman Pontiff usually transacts the affairs of the 
Universal Church (Canon 7).6

TITLE I

ON ECCLESIASTICAL LAWS

Promulgation of Laws

8. Laws become effective by their promulgation. Laws are t 
not presumed to be personal but territorial, unless the law indi
cates that it is a personal law (Canon 8).

The promulgation of a law is the official act of the legislator, 
by which he makes the law known to his subjects. The manner 
of that promulgation depends on the will of the legislator. He 
must, however, promulgate his laws in such a manner that his

* Acta Ap. Sedis, X, 136.
•Reorganization of the Roman Curia by Pius X, Constitution uSapienti 

Consilio,M June 29, 1908; Acta Ap» Sed», I, 7. 
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subjects can with a reasonable effort acquire a knowledge of 
the law. Laws are territorial, as the Code states in conformity 
with the unanimous opinion of commentators on the old Canon 
Law. By residence in the territory persons become subject to 
the law. The universal laws of the Church affect the entire 
world, * wherefore the distinction between the territorial and 
personal effect of law is of little practical value in universal 
laws. The territorial effect of law is of importance, not only 
in the particular laws of a diocese or a country, but also in 
the indults and dispensations granted by the Holy See to a 
diocese or country by which the universal law is modified. The 
universal law as modified in a particular place by the Holy 
See binds the residents of those places, and outsiders share in 
the indults and dispensations while they are staying in these 
places.7

9. The laws issued by the Holy See are promulgated by 
being published in the official organ of the Holy See, the Acta 
Apost ohcce Sedis, unless in particular cases another mode of 
promulgation is prescribed. The laws thus promulgated do not 
begin to bind in conscience until three months have elapsed 
after the date of the issue of the periodical containing the law, 
unless the nature of the law is such that its immediate enforce
ment is evident, or the law itself explicitly and specially pro
vides for a longer or shorter period of suspension (Canon 9).

The publication of the Acta Apostolicce Sedis began.^n Janu
ary, 1909, and from the very beginning it was declared the 
official organ of the Holy See.8 Prior to the appearance of this 
publication, the laws and declarations of the Holy See had been 
published in periodicals which did not bear an official character. 
Several of the Sacred Congregations have from time to time 
published their own decrees and declarations in official records 
usually called Collectanea (or Collections).

The provision of Canon 9 obviates to a great extent the 
former uncertainty about the existence of decrees and declara
tions of the Sacred Congregations. One difficulty remains, 
namely, to ascertain whether a given decree or declaration is 
of universal obligation or merely a particular answer which

’Cfr. Canons 13 and 14 (see below, n. 12).
“The Constitution “Promulgandi” of Pius X, Sept. 29, 1908; Acta 

Ap. Sedi», I, 5. 
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concerns only the diocese or country whence the inquiry was 
submitted to the Holy See. The mere fact that the decree or 
answer of the Sacred Congregations appears in the Acta Apos- 
tolicoB Sedis does not determine its universal character, for it is 
evident on inspection of the Acta Apost olicce Sedis that many 
documents which have already appeared therein are entirely 
particular and do not concern the Church at large. The wording 
has to be carefully considered to determine whether a certain 
decree or answer of the Sacred Congregations is universally 
binding. If it is apparent from the tenor of the answer given 
to an inquiry that it is an interpretation of a former general 
decree or order, then, independently of the particular circum
stances in the inquiry, the answer is to be understood as of 
universal application.9

The authentic interpretation of the laws of the Code is re
served exclusively to the Commissio ad Codicis Canones authen
tice interpretandos, by Motu Proprio of Benedict XV, Sept.
15, 1917.10

Laws Are Not Retroactive

10. Laws concern future actions and not acts done before 
the law was made, unless they make special mention of past 
actions (Canon 10).

Justice demands that the legislator abstain from subjecting 
persons to punishments for actions which were not against any 
law before the new law was promulgated. In this sense a ret
roactive law would be an unpardonable oppression. But the 
Code itself indicates that the law may have a retroactive effect 
if the law specially so provides. What retroactive effect is 
meant? It is certain that the new law cannot punish actions 
which were legitimate under the old law. In other respects, 
however, the new law may be retroactive as, for instance, by 
depriving persons of offices or of other acquired rights legiti
mately obtained under the former law or by other means. Laws, 
however, are not to be regarded as retroactive unless they ex
plicitly state so. The public welfare demands that the Supreme

•On the authority of the Decrees of the Sacred Congregations, cfr. 
Noldin, “De principiis thcol. mor.,” I, 161; Wernz, “Jus decretalium” 
(2nd ed.), I, n. 146.

10 Acta Ap. Sedis, IX, 483.
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Authority of the Church have the authority to pass such laws, 
though it causes hardship to individuals. The civil power pro
ceeds in like manner in its legislation. It is but one of the in
stances where the rights of the individual have to be sacrificed 

, for the sake of the common welfare.

Invalidating Laws

11. Those laws only are to be considered invalidating or 
inhabilitating which explicitly or equivalently state that an 
action is null and void, or that a person is incapacitated from 
acting (Canon 11).

Laws which annul an action for reason of certain formalities 
and requirements, or which render a person unqualified to act 
validly for certain specified reasons, are odious because of their 
severity. Therefore, the Code states that no law should be con
sidered invalidating or inhabilitating unless the wording of the 
law plainly gives it this effect. From ancient times it has been 
an axiom of law that many things, though forbidden, are never
theless valid when done against the law. Invalidity is not to be 
presumed, but must be clearly proven from the law.

Persons Subject to Ecclesiastical Laws

12. Laws which are purely ecclesiastical in their nature do 
not bind: (1) unbaptized persons; (2) baptized persons who do 
not have sufficient use of reason; (3) children under seven years 
of age, unless the law explicitly rules otherwise (Canon 12).

The general laws bind the persons for whom the law was 
made in any part of the world. Laws which were given for a 
particular territory, bind those for whom the laws were made 
and who have their domicile or quasi-domicile in that territory, 
while they actually stay in that territory (Canon 13),

Strangers are not bound by the particular laws of their 
regular place of residence during their absence from this place, 
unless their transgression of the law does harm in such place of 
residence, or unless the laws are personal. Nor are strangers 
bound by the particular laws of the place where they are ac
tually staying except by the particular laws which concern the 
safeguarding of public order, or laws which determine the for
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malities of actions (for instance, in the matter of contracts). 
Strangers are bound by the general laws, though these laws are 
not in force in their own homes; but, if a general law is not in 
force in the strange place, though it is in force in their own 
homes, they may enjoy the exemption from the law. Persons 
with no domicile or quasi-domicile anywhere, called vagi in law, 
are bound by both the general and the particular laws in force 
in the place in which they actually stay (Canon 14).

Canon 8 stated that the laws of the Church are to be con
sidered territorial. Canons 13 and 14 are particular applica
tions of that principle to practical cases. Canons 92-95 treat 
of domicile and quasi-domicile (see below, nn. 69-72). A person 
becomes subject to the law in a certain place by establishing 
there his domicile or quasi-domicile, but he is held to the par
ticular laws of his domicile only while he is actually in the place 
(that is, diocese or country). When a person who has a canon
ical domicile or quasi-domicile in some place is temporarily 
absent from that place, he is called a peregrinus (stranger or 
traveler) in the place outside his own diocese or country. The 
brevity of the time which the stranger stays in the strange place 
is immaterial; thus, he may cross over the boundary line merely 
to take a meal. The law does not oblige him to stay* in his place 
of residence, and, if in the neighboring diocese or country some 
general law of the Church is dispensed with (e.g., a fast, holy- 
day of obligation, etc.), and he wishes to be in that place on 
such a day, he participates in the indult or dispensation. On 
the other hand, if a stranger stays in a place where the uni
versal law is observed, while in his own home that law is not in 
force, he must observe the law in the strange place. Thus, 
Americans traveling in Europe where there are more holy days 
of obligation in force than in the United States, must keep 
those holydays which are mentioned in the Code as days of 
obligation.

Strangers are generally free from the obligation of particu
lar laws of places through which they travel or where they stay 
temporarily. The exceptions of the Code as to matters of public 
order and the formalities of actions are quite logical. Scandal 
must be avoided by strangers and that may be another reason 
why, in a particular case, they must conform themselves to 
some prohibition peculiar to the diocese or country where they 
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are staying. Persons who have no canonical domicile or quasi
domicile are considered residents of the place where they actu
ally stay, and they have the obligations and the privileges of 
residents as to the observance of laws. They are not exempt 
from the particular laws of the place where they stay, but they 
do participate with the residents in the indults and dispensa
tions given to the place.

Force of Doubtful Laws

13. All laws including invalidating and inhabilitating laws 
lose their binding force in a dubium juris. In a dubium facti 
the Ordinary can dispense from the laws, provided there is a 
question of laws from which the Roman Pontiff usually dis
penses (Canon 15).

When the existence, meaning, or extent of the obligation of 
a law is doubtful, it is called a dubium juris; when the existence 
of some circumstance relating to a person, his status, or his 
actions, or of any other fact under consideration is doubtful, it 
is called a dubium facti. The distinction between the two kinds 
of doubts often becomes very difficult in its application to con
crete cases. • Laws are necessarily based on facts, and in some 
instances it is difficult to determine whether the doubt is caused 
by the uncertainty of the meaning of the law as applied to the 
facts, or whether some circumstance or fact of the case is un
certain and causes the doubt. In the dubium juris, the facts of 
the case are clear and undoubted, but it is doubtful whether a 
certain law applies to the case. In the dubium facti, the law is 
clear, but some facts or circumstances of the case are doubtful.

The majority of moralists maintain that a doubtful law is no 
law, and has no force to bind in conscience. This is true if the 
existence, meaning, or scope of the law is in doubt, and the 
Code admits that a law in a dubium juris has no binding force. 
The moralists also hold that, in a dubium facti, the law does not 
bind, but they limit the exemption to cases where there is ques
tion only of the licitness of the act. They exclude cases in which, 
besides the action, a certain effect of the action has to be ob
tained or a certain evil has to be avoided. These exceptions they 
group under three heads: (1) where there is question of the 
necessary means of salvation; (2) where there is question of the 
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validity of a sacrament, and (3) where the certain right of a 
third person is involved.

The Code, in Canon 15, indirectly denies the force of the 
axiom “lex dubia non obligat” in a dubium facti, for it grants 
to the Ordinaries power to dispense from the law, and it limits 
that power of dispensation to matters in which the Holy See 
usually dispenses. Some commentators on the Code hold that 
this ruling of the Code on the dubium facti has reference to 
matters of the external forum, and that in matters affecting the 
internal forum only we may follow the teaching of moralists, 
which holds that, with the exceptions enumerated above, a law 
does not oblige in conscience in a dubium facti.11

Ignorance of the Law

14. No ignorance of invalidating or inhabilitating laws ex* 
cuses from their observance, unless the law explicitly admits 
ignorance as an excuse. As a rule, ignorance or error is not 
presumed when it concerns the law or its penalty, or one’s own 
action, or the notorious action of third persons; concerning the 
non-notorious action of third persons, ignorance is presumed 
until the contrary is proved (Canon 16).

Canon 16 rules that ignorance does not impede the effect of 
invalidating or inhabilitating laws. It does not make any differ
ence whether such ignorance was culpable or without fault. The 
force of these laws is absolute as to their legal effect. The law 
does not decide whether a person is guilty of sin when violating 
these laws through ignorance. That is a moral question, and 
the answer depends on the fact whether or not his ignorance 
was morally culpable. Ignorance and good faith are immaterial, 
as far as the effect of invalidating and inhabilitating laws is con
cerned. The common welfare demands that these laws have 
absolute effect. Canons 2202 and 2229 speak of ignorance and 
of the effects of culpable and inculpable ignorance in reference 
to canonical penalties.

In the external forum everybody is presumed to know the 
law. Wherefore, Canon 16 states that ignorance of the law or 
the penalty is not presumed. It must be proved to the ecclesi-

“Maroto, “Inst. Juris Can.,” I, 242; Vermeerseh, “Theol. Moral.” 
(1922), I, 330.
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astical superior that one’s inculpable ignorance was the cause 
for breaking the law. The law, furthermore, does not permit 
one to plead ignorance as to facts and actions of one’s own, nor 
as to the notorious facts of third persons. The law presumes 
knowledge, and he who denies having had such knowledge must 
prove this lack. The law presumes ignorance of non-notorious 
facts concerning third persons.

Interpretation of Laws

15. Laws are authoritatively interpreted by the law-maker 
and his successor, and by those to whom the law-maker has 
committed the power to interpret the laws. The authoritative 
interpretation of the law given in the form of law has the same 
force as the law itself. If that interpretation merely declares 
the meaning of the words of law that were certain in themselves, 
the interpretation need not be promulgated, and it has retro
active effect. If the interpretation restricts or extends the orig
inal law, or explains a doubtful law, such interpretation does 
not have retroactive effect, and it must be promulgated to be 
binding. An interpretation of the law given by way of a judicial 
sentence, or by a rescript in a particular affair, has no force 
of law, and it binds those persons only to whom it is given and 
in the matters affected by the sentence or rescript (Canon 17).

Canon 17 speaks of the official interpretation of laws made 
by the competent authorities. The Committee for the Authentic 
Interpretation of the Code is the body which has been exclu
sively delegated to interpret officially the laws of the Code.12 
Accordingly, doubts and questions concerning the meaning of 
the Canons of the Code are to be proposed to this Committee, 
though by a declaration of December 9, 1917, it regulated the 
procedure to be followed in submitting such questions. In future 
it will answer only those questions which are proposed by Ordi
naries, major Religious Superiors of Orders and Congregations, 
etc., and those proposed by private individuals only when they 
are submitted through their own Ordinary.13 It declared 
(ibid.), however, that doubts and questions which are of minor

u Motu Proprio of Benedict XV, Sept. 15, 1917; Acta Av. Sed., IX, 
483.

« Acta Ap. Sed., X, 77.
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importance or which do not offer much difficulty may be an
swered by the President of the Committee.14

The Code states the various modes of authoritative interpre
tation of the law and its effect. It is difficult to understand what 
is meant by an interpretation of “the words of a law certain in 
themselves,” for, if the meaning of the words is certain, there 
is no need of an interpretation. Very likely that kind of inter
pretation which the canonists call declaratio or interpretatio 
comprehensiva, is meant.15 It is an interpretation in other terms 
and clearer expressions of the words of a law sufficiently clear 
in itself. Such declarations are considered embodied in the law 
from the beginning, and therefore need not be specially promul
gated to obtain binding force; they have retroactive effect be
cause the law-maker supposes that the meaning of the law was 
understood from the beginning in the sense in which it is now 
interpreted. If the official interpretation is a determination of 
a doubtful meaning of a law, or if the interpretation restricts 
or extends the law beyond the natural and obvious meaning of 
the terms of the law, such interpretation, being to all practical 
purposes a new law, must be promulgated and has not retro
active effect.

Judicial sentences determine the rights betwen the parties 
engaged in the litigation, and do not bind non-litigants. Inci
dentally, such sentences are at times a declaration of a disputed 
point of law, but they do not oblige other persons not concerned 
in the lawsuit to follow the interpretation of the law as given 
in a judicial sentence.

16. The ecclesiastical laws are to be interpreted according 
to the proper meaning of the terms of the law considered in 
their context. If the meaning of the terms remains doubtful or 
obscure, one must have recourse to parallel passages of the Code 
(if there are any), or to the.purpose of the law. and its circum
stances, and the intention of the legislator (Canon 18). This 
Canon has reference to the private interpretation of the law. 
ijhe manner of interpretation here indicated by the Code has 
been followed by canonists generally in the study of law before 
the Code appeared.

Laws which decree a penalty, or restrict the free exercise of

“Ibid., XI, 480.
«Wernz, “Jus Decretalium1’ (2nd ed.), I, 145. 
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one’s rights, or establish an exception from the law, must be 
interpreted in a strict sense (Canon 19). These classes of laws 
are considered odious and according to the Regula juris 15, in 
the “Liber Sextus”: Odia restringi et favores convenit ampliari. 
It may seem strange that a law which contains an exception 
from the general law is called odious, whereas in fact it may be 
very acceptable. However, it is a recognized principle of legis
lation to favor the universal or common law and to discourage 
exceptions.

If there is no explicit provision concerning some affair either 
in the general or in the particular law, a norm of action is to be 
taken from laws given in similar cases, from the general prin
ciples of law applied with the equity proper to Canon Law, from 
the manner and practice of the Roman Curia, and from the 
common and constant teaching of doctors (Canon 20). In the 
matter of canonical penalties, one may not apply the rule of 
the similarity of cases, because according to the Regula juris 
49, in the “Liber Sextus”: In poenis benignior est interpretatio 
facienda.

Laws made for the purpose of safeguarding the public 
against a common danger bind, even though in a particular ease 
there is no danger (Canon 21). The teaching of canonists gen
erally agrees with the teaching of the Code in Canon 21. Thus, 
for instance, in some mixed marriages there may be no danger 
to the faith of the Catholic party and the children, and yet this 
absence of danger is no excuse from the laws concerning mixed 
marriages.

Abrogation of Laws

17. A more recent law given by the competent authority 
abolishes a former law, if the new law explicitly says so, or if 
it is directly contrary to the old law, or if it takes up and read
justs the entire subject-matter of the former law. A general 
law does not abolish laws for particular places or the statutes 
of inferior legislators, unless the contrary is explicitly stated 
in the general law, or the particular law is directly contrary to 
the new general law, as was pointed out in Canon 6, n. 1, in 
reference to laws existing before the Code (Canon 22). The 
Church is conservative in her legislation. Changes in the univer
sal law of the Church are made solely by the Holy See, and only 
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for serious reasons and after mature deliberation. Even after the 
Code of Canon Law, it will undoubtedly at some time be neces
sary to pass new general laws, as is foreseen in the Motu Proprio 
of Pope Benedict XV of September 15, 1917 (cfr. II and III), 
which lays down the rules of procedure to be followed in that 
eventuality. It is a fundamental principle that the general pre
sumption is always in favor of an old law remaining unchanged 
unless it is certain that the new law intends to change the older 
one. Canon 6 gives the criteria by which it may be known when 
the Code has changed the laws existing before its promulgation. 
Canon 22 now gives the principles and criteria by which it may 
be known when a new general law after the Code (about which 
alone there is question in Canon 22) abolishes a former general 
law—that is, one already in the Code. Such a new general law 
can be made only by the Holy See. It abolishes a former law if 
it explicitly declares the former law abolished, or is itself directly 
contrary to the former law, or if it takes up again and readjusts 
the entire subject-matter of the former law. In this eventuality 
too, just as with the promulgation of the Code, the question may 
arise about the effect of such a new general law upon existing 
particular laws or statutes. Canon 6, n. 1, laid down the prin
ciple that the Code abrogated general and particular laws con
trary to the Code, unless the contrary is explicitly stated in 
regard to the particular laws. Now Canon 22 lays down the 
principle for determining the effect of a new general law passed 
after the Code on existing statutes, or laws for particular places 
(such as diocesan statutes) or particular persons (whether moral 
persons, such as Chapters of Canons, or individual persons). It 
states that such a new general law does not abolish such particu
lar statutes as may be in existence at the time, unless the new 
general law explicitly states that they are abolished.

In the case of a doubt whether the former law has been re
voked, the repeal of the law is not to be presumed, but the more 
recent laws are to be, as far as possible, reconciled with the 
former laws so that one may supplement and not contradict the 
other (Canon 23)

Force of Precepts

18. Precepts given to individuals bind them wherever they 
go, but they cannot be urged in a canonical trial, and they ex-
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pire with the expiration of the authority of the one who imposed 
the precepts, unless they were given in the form of a legal docu
ment, or before two witnesses (Canon 24). There is a difference 
between laws and precepts. The most obvious difference is that 
laws, as a rule, directly affect the territory and indirectly the 
persons resident in the territory, and they bind the persons only 
while they actually stay in the territory. Precepts are directly 
attached to the persons subject to the superior, and they bind 
the persons irrespective of the territory in which they stay. 
Laws are generally permanent obligations imposed on the public, 
e.g., the whole Church, a country, a diocese, or an autonomous 
body like the various religious organizations. Moreover, ecclesi
astical jurisdiction in the external forum must be possessed by 
the person to empower him to make a law. Precepts are issued 
by superiors for the guidance of individuals primarily, and any 
superior who has authority over others may issue precepts, 
though such authority be merely private or domestic. In the 
case where a superior vested with ecclesiastical jurisdiction in 
the external forum issues an order to all his subjects, it may 
be difficult to determine whether it is a law or a precept. Canon
ists explain that the temporary character of a precept distin
guishes it from a law in such cases.16

The provision of the Code for the permanence of precepts 
after the expiration of the office or authority of the superior is 
new in Canon Law. The term “legitimum documentum” is 
difficult to understand. When is a bishop’s letter a “legitimum 
documentum”? The general formalities as to place, date and 
signature are so common today that they cannot be a distin
guishing mark between legal and non-legal documents. At the 
same time the law nowhere prescribes any further formalities 
in issuing a precept of the ordinary kind. In the canonical pro
cedure special kinds of precepts are spoken of (e.g., the sum
mons to appear in court), but these formalities are part of the 
procedural law, and have no application to Canon 24. It seems 
that, if the bishop’s letter has the ordinary formalities required 
in all documents (place, date, signature), and if it is plain from 
the wording of the letter that the bishop means to use his autho-

“Cfr. any of the leading canonists and moralists on the difference 
between law and precept. 
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rity to impose a precept on the subject to whom he gives his 
orders, such a letter can be called a “legitimum documentum” 
in the sense of Canon 24.

title n

ON CUSTOMS

19. Custom can obtain the force of law in the Church only 
by the consent of the competent ecclesiastical superior (Canon 
25).

A community which is capable of receiving a law can intro
duce a custom which obtains the force of law (Canon 26).

No custom can abrogate or modify the divine law, either 
positive or natural. In order that a custom may have the power 
to change an ecclesiastical law, it must be reasonable and law
fully prescribed by a continuous and uninterrupted usage of 
forty years. Against a law of the Church which contains a 
clause forbidding contrary customs in the future, only a rea
sonable custom that is either immemorial or of a hundred years’ 
standing can obtain the force of law. A custom which is ex
plicitly reproved in the law, is not a reasonable custom (Canon 
27).

A custom outside the law (prater jus}, which has been 
knowingly introduced by a community with the intention of 
binding itself, obtains the force of law if it is reasonable and 
legitimately prescribed by having been observed for fully forty 
successive years (Canon 28).

Custom is the best interpreter of laws (Canon 29). This 
axiom is taken from the old law, and it is to be understood of 
customs secundum jus (i.e., in harmony with the law). Such 
customs are the practical applications of the law to the life and 
activity of the subjects of the Church.

In reference to customs which were in existence before the 
Code was promulgated, and which are.contrary to the laws of 
the Code, Canon 5 stated that, if these customs are explicitly 
reproved by the Code, they must be abolished and may never 
in future be revived. Furthermore, the law of Canon 5 abolishes 
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ordinary customs contrary to the Code. An exception is made 
in favor of existing immemorial customs and those of a century’s 
standing in so far as they are not explicitly condemned by the 
Code. These the Ordinaries may allow to continue if their abo
lition does not seem advisable to them because of special circum
stances connected with the place or people.

20. Customs against law and customs outside of law are re
voked by contrary custom or by a contrary law. A law contrary 
to centurial and immemorial customs does not revoke these cus
toms unless the law explicitly mentions these customs. A general 
law contrary to existing particular customs does not revoke 
these customs unless the law explicitly says so (Canon 30).

Canon 30 lays down the limits within which customs may 
develop after the promulgation of the Code, and has no appli
cation to customs in existence before the promulgation of the 
Code, for Canon 5 has already ruled on those customs.

Future customs contrary to the Code can be introduced 
under the limitations of Canon 27. The ordinary universal cus
tom of forty years’ standing is considered to have the same force 
as a common law, and it can be revoked in the same manner as 
common laws are revoked, namely, by contrary custom or by a 
contrary law. The immemorial and centurial customs are 
favored, inasmuch as they are not revoked by a contrary law 
unless the law explicitly states that they are revoked. A par
ticular custom has the same force as a particular law, and the 
same rule applies to the revocation of a particular custom as 
to the repeal of a particular law. Therefore, a general law con
trary to a prior particular custom does not abolish that custom 
unless the law explicitly revokes the custom.

21. All canonists and moralists treat of customs in their 
commentaries, and, generally speaking, the rules of the Code 
on customs are the same as in the former Canon Law. The 
length of time required for ordinary customs has been definitely 
fixed by the Code. On this point the commentators on the old 
Canon Law did not agree. For other points concerning the law 
of customs, the commentators on the old law can.be read with 
profit. It is important to remember that Canon 5 clears the field 
as to customs in existence before the promulgation of the Code, 
and Canons 25-30 state the law on future customs. The Church 
by the institution of Christ is governed by the hierarchy, not 
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by the will of the majority of the members of the Church. The 
subjects of the Church can, therefore, neither introduce nor 
abolish a law. The Supreme Authority of the Church, however, 
has granted that under certain conditions it will give its consent 
to the customs introduced by the people, and it is by this con
sent that the customs obtain the force of law. The conditions 
under which the Church admits customs are given in the Code. 
With the exception of the period of time necessary for a legal 
unless the Canons explicitly decree otherwise. The manner of 
are the same as in the old law.

title m

ON THE RECKONING OF TIME

22. Time is to be reckoned according to the following rules, 
unless the Canons explicitly decree otherwise. The manner of 
reckoning time in the liturgical laws is not changed (Canon 31).

A day consists of twenty-four consecutive hours to be 
counted from midnight to midnight; a week consists of 7 days; 
a month in law means a period of 30 days, and a year a period 
of 365 days, unless month and year are said to be taken accord
ing to the calendar (Canon 32). If the month and year are to 
be taken as in the calendar, they differ of course according to 
the various months and years (e.g., leap years).

23. In reckoning the hours of the day, the common usage of 
the place is to be followed; but in the private celebration of 
Mass, in the private recitation of the Divine Office, in receiving 
Holy Communion and in observing the law of fast and absti
nence, one may deviate from the usual system of reckoning time 
and follow that time of the place which is either local, whether 
true or mean, or legal, whether regional or some other extraordi
nary time (Canon 33, § 1). The time for determining the obli
gations arising from contracts is to be reckoned according to the 
rules of the civil law in each region, unless the contracting 
parties have made a special agreement on this point (Canon 33, 
§2).

Canon 33, § 1, mentions various kinds of time, namely, usual 
time, local time (which may be true or mean solar time), and 
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legal time (which may be regional or some extraordinary time, 
e.g., daylight-saving time). Zone time and standard time are 
other terms commonly used to describe regional time as estab
lished by custom or law. A short explanation of the meaning 
and evolution of all these times may be given.

Usual time signifies that system of reckoning time which is 
commonly followed in a place. Generally, it is either local mean 
solar time (rarely true solar time), or legal regional (or extraor
dinary) time. Local time is true solar time when noon is reck
oned by the precise moment when the sun is directly over a 
place (e.g., in countries near the equator) or directly to the 
south (for most countries in the northern hemisphere). Briefly, 
local time is true solar time when noon is determined in the 
place by the sun-dial. However, because of astronomical factors, 
this noon does not occur at precise intervals of twenty-four 
hours, but varies appreciably in the same locality. To follow 
true solar time, then, we would have to adjust our clocks daily 
by the sun-dial (when the sun was shining) or according to the 
data supplied by some observatory.

The inconveniences caused by this variation (to commerce, 
communications, etc.) prompted the adoption of mean solar time, 
first in France in 1820 and later elsewhere. Local means solar 
time is, of course, a fiction, being based on the hypothesis of a 
year-round uniform rotation of the earth. It is obtained by tak
ing the average length of the days of the year and then dividing 
the year into days of equal length. But with the further develop
ment of modern commerce, communications, etc., it was found 
that local mean solar time did not abolish all the confusion aris
ing from mere local variations in time. Except for places on the 
same meridian as that selected for the reckoning, the time dif
fered even in nearby places, as explained below. Railroads were 
the first to introduce a uniform system synchronized ovr all 
their lines to the time of the place from which the trains were 
controlled, with the result that on all eastward and westward 
runs the trains were never in conformity with the time in use in 
the towns and cities through which they traveled. To obviate 
this confusion, a system of reckoning time for extensive regions 
was devised and fixed by law. This is called regional time.

Regional (zone) time was obtained as follows: the circumfer
ence of the earth at the equator was divided into 360 degrees, 
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and imaginary lines were drawn from these divisions to the 
poles, dividing the surface of the earth into 360 degrees of longi
tude. Since the earth rotates on its axis once every twenty-four 
hours, fifteen out of the 360 degrees of its longitude pass beneath 
the sun every hour, that is, one degree every four minutes. 
Hence, if one place is situated fifteen degrees east of another, 
12 o’clock noon (or midnight) reaches the former place one hour 
earlier than it reaches the latter; or if one place is situated one 
degree east of another, noon (midnight) arrives in the former 
place four minutes earlier than in the latter. To obviate the 
divergencies of time in nearby places, the mean solar time, of 
noon (midnight) of one place in a region was selected and fixed 
by law as the time for noon (midnight) throughout the entire 
region. At first the meridian passing through some central or 
capital city (e.g., Rome, Paris) was selected for the purpose of 
fixing by law the regional time for the whole nation. Thus, each 
nation had its own legal regional time.

With the confusion created by the differences in time within 
the same country eliminated, it remained to establish a definite 
relationship of time between one country and another—in other 
words, to establish by law a uniform way of reckoning time for 
all the countries of the world. Accordingly, by international 
agreement the time was fixed for definite regions or zones 
(tempus legale zonarium), each consisting of fifteen degrees of 
longitude. The meridian passing through the Greenwich Ob
servatory in England was selected as the starting point from 
which the zones of fifteen degrees would be measured, and was 
designated 0°. When it is noon (midnight) at Greenwich, it is 
11 a.m. at the 15th meridian West; 10 a.m. at the 30th meridian; 
9 a.m. at meridian 45; 8 a.m. at meridian 60 (passing through 
Labrador, Eastern Quebec and Newfoundland); 7 a.m. at merid
ian 75 (passing near Montreal and through Philadephia, East
ern Standard Time); 6 a.m. at meridian 90 (passing near Fort 
William, Ont., and through Belleville, Ill., Central Standard 
Time); 5 a.m. at meridian 105 (passing near Regina, Sask., and 
through Denver, Col., Mountain Standard Time); 4 a.m. at 
meridian 120 (passing through British Columbia and Fresno, 
Cal., Pacific Standard Time). The above-mentioned times are 
taken as the standard times for the whole zone of which these 
meridians are the centers (that is, for the regions which lie 
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within 7% degrees east or west of these meridians). In practice, 
the outer limits of the time zones do not follow precisely the 
geographical zone limits. The limits have been arbitrarily re
stricted or extended to serve the convenience of particular locali
ties—sometimes to follow State boundaries, sometimes to include 
adjacent border towns or cities.

In view of the fact that there may be an appreciable differ
ence between mean solar time and standard time in many places, 
Canon 33, § 1, grants us the option of using whichever time we 
find more convenient in the matter of the private celebration of 
Mass, the private recitation of the Divine Office, the reception 
of Holy Communion, and the observance of the law of fast and 
abstinence. Since Standard Time takes the time of noon (mid
night) at the standard meridian and fixes such time as noon 
(midnight) for the whole zone, it will indicate noon (midnight) 
four minutes late for every degree that a place is to the east 
of this meridian, and four minutes early for every degree that 
a place is west of such meridian. To determine the discrepancy 
between the mean sun time and Standard Time in any given 
place, one should find on a reliable map or atlas how many de
grees such place lies to the east or west of the standard meridian. 
Multiply the number of degrees by four, and you will have the 
number of minutes by which Standard Time anticipates or falls 
behind mean solar time. It may be pointed out by way of gen
eral indication that in places to the east of the standard meridian 

.noon (midnight) has already passed by the time that noon 
(midnight) is indicated by Standard Time. Consequently, per
sons living in the eastern part of a time zone have nothing to 
gain by the use of solar mean time. Those living in the western 
part of a time zone, however, may still have an appreciable in
terval available. In the following list of cities the difference is 
so computed.17 Plus (J-) means that noon (midnight) as indi
cated by Standard Time is earlier by the number of minutes 
given than noon (midnight) reckoned by mean sun time; minus 
(—) means that it is later by the designated number of minutes 
than when reckoned by mean sun time.

17Dub6, “The General Principles for the Reckoning of Time in Canon 
Law,” pp. 258-262 (Catholic University, 1941).
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EASTERN STANDARD TIME

Albany, N. Y............ — 5.0 min.
Altoona, Pa................+13.5 ”
Baltimore, Md........... +6.5 ”
Boston, Mass .............—16.0 ”
Brooklyn, N. Y. .... — 4.5 ” 
Buffalo, N.Y............. +15.5 ”
Burlington, Vt.......... — 7.0 ”
Camden, N. J............+0.5 ”
Charleston, S. C. ... +19.5 ” 
Cincinnati, 0............. +38.0 ”
Cleveland, O..............+26.5 ”
Columbus, O. ...... +32.0 ” 
Detroit, Mich...........+32.5 ”
Prie, Pa......................+20.5 ”
Pall River, Mass ... —15.5 ” 
Grand Rapids, Mich. +42.5 ” 
Harrisburg, Pa..........+7.5 n
Hartford, Conn. ___ — 9.5 n
Lansing, Mich............+38.5 n
Manchester, N. H. .. —14.0 ” 
Marquette, Mich. ... +49.5 ” 
Newark, N. J............— 3.5 min.

New York, N. Y. ... — 4.0 ” 
Ogdensburg, N. Y. + 2.0 ” 
Paterson, N. J...........— 3.0 w
Philadelphia, Pa. ... 0.0 ”
Pittsburgh, Pa..........+20.0 ”
Portland, Me............. ..... 19.0 ”
Providence, R. I. ... —14.5 » 
Raleign, N. C........... +14.0 ”
Richmond, Va........... +9.5 ”
Rochester, N. Y. ... +10.5 ” 
Saginaw, Mich......... +36.0 ”
St. Augustine, Fla... +22.5 ” 
Savannah, Ga........... +24.5 ”
Scran tun, Pa............. +2.0 ”
Springfield, Mass. .. — 9.5 ” 
Syracuse, N. Y......... +4.5 ”
Toledo, O................... —34.0 M
Trenton, N. J............— 1.0 M
Washington, D. C. .. + 8.0 M 
Wheeling, W. Va. .. +23.0 ” 
Wilmington, Del. ... + 2.5 ”

CENTRAL STANDARD TIME

Alexandria, La.....+10.0 min.
Amarillo, Tex...... +47.5 ”
Atlanta, Ga.......... -22.5 ”
Belleville, Ill.............. 0.0 ”
Bismarck, N. Dak. . +43.0 ”
Chicago, Ill........ - 9.5 ”
Corpus Christi, Tex. +30.C ”
Covington, Ky.......... —22.0 ”
Crookstcn, Minn. .. +26.5 ”
Dallas, Tex................. +27.0 ”
Davenport, la. . .. + 2.0 0
Des Moines, la........... +14.0 ”
Duouque, la..........  +2.5 ”
Duluth, Minn..............+8.5 ”
El Paso, Tex............ +66.0 ”
Fargo, N. Dak.............+27.0 ”

Fort Wayne, Ind. .. —19.5 ” 
Galveston, Tex.......... +19.0 ”
Grand Island, Neb... +33.5 ” 
Green Bay, Wis. ... — 8.0 ” 
Indianapolis, Ind. . —15.5 M 
Kansas City, Mo. . +18.5 ” 
La Crosse, Wis. ... + 3.G ” 
Lafayette, La............+8.0 ”
Leavenworth, Kan... +19.5 ” 
Lincoln, Neb............. +27.0 min.
Little Rock, Ark. . . + 9.0 M
Louisville, Ky.. —17.0 ”
Milwaukee, Wis. ... — 8.5 ”
Mobile, Ala......- 7.5 ”
Nashville, Tenn.—13.0 ”
Natchez, Miss..+5.5 ”
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New Orleans, La. .... +0.5 St Paul, Minn......... +12.5 tf

Oklahoma City, Okla. +30.0 n San Antonio, Tex. .. +34.0 99

Omaha, Neb............. +23.5 » Sioux City, la........... +25.5 99

Owensboro, Ky. ..... -11.5 ft Sioux Falls, S. Dak. +26.0 99

Peoria, Ill. '.............. - 2.0 99 Springfield, Ill.......... — 1.5 99

Rockford, Ill........... .. - 3.5 tf Superior, Wis........... + 8.5 99

St Cloud, Minn. . .. +16.5 tt Tulsa, Okla................ +24.0 99

St Joseph, Mo. ..... +19.0 ft Wichita, Kan............ +29.0 99

St Louis, Mo......... . + 1.0 ft Winona, Minn........... + 6.5 99

MOUNTAIN STANDARD TIME

Boise, Ida.............. . +45.0 min. Helena, Mont............ +28.0 min.
Cheyenne Wyo. .. .. - 1.0 ” Rapid City, S. Dak. - 7.0 ”
Denver, Colo......... 0.0 ” Salt Lake City, Utah +27.5 ”
Gallup- N. Mex. .. .. +15.0 ” Santa Fl, N. Mex. .. + 4.0 ”
Great Falls, Mont. .. +25.0 ” Tucson, Ariz.......... +24.0 ”

PACIFIC STANDARD TIME

Baker City, Ore. .... — 8.5 min. Sacramento, Cal. ... + 6.0 min.
Fresno, Cal............. .. — 0.5 ” San Diego, Cal......... —11.5 ”
Los Angeles, Cal. . .. - 7.0 ” San Francisco, Cal. +10.0 ”
Monterey, Cal......... .. + 7.5 ” Seattle, Wash........... + 9.5 ”
Portland, Ore......... .. +10.5 ” Spokane, Wash......... —10.5 ”
Reno, Nev............... ,. - 0.5 ”

Extraordinary time is any departure from the usual or legal 
system of reckoning time fixed, however, by law or ordinance 
(legale tempus locale extraordinarium). Daylight Saving Time 
as at present employed in the United States is extraordinary 
time. During the first World War it was imposed in 1918 on 
the whole nation by federal law, which so changed the reckoning 
of Standard Time that the former ordinary system of reckoning 
it was no longer legal and therefore could not be used in the 
sense of Canon 33, § 1. The law of 1918 was repealed in the fol
lowing year, and the question of adopting Daylight Saving Time 
was left to the State governments, which in turn often left it to 
the local option of the municipal governments. The State gov
ernments and municipalities can impose Daylight Saving Time 
within their respective spheres of jurisdiction, thereby making it 
legal extraordinary local time. The federal law, however, by which 
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Standard Time is legislated remains in force, because it cannot 
be repealed by State and municipal governments. Consequently, 
Standard or Zone Time is then for the same places also legal 
time {tempus locale legale). In this case for the acts mentioned 
in Canon 33, § 1, one may follow either of these two legal sys
tems of time. In those places where the outer limits of the 
Standard Time Zone do not follow precisely the two designated 
meridians 15 degrees of longitude apart, but rather are adjusted 
to State boundaries (restricted to exclude or extended to include 
border towns and cities), one may follow the Standard Time of 
the zone, if it is fixed by law to include the place, even though 
it is not included within the designated meridians. On the other 
hand, however, in those places included within those meridians, 
but not included within the legally defined time zone, the zone 
time is not legal and therefore may not be used for the acts 
mentioned in Canon 33, § 1. Thus, the Committee for the Au
thentic Interpretation of the Code declared on November 10, 
1925, that the so-called zone time (one hour’s difference for 
every fifteen degrees of longitude) may be used for the acts 
mentioned in Canon 33, § 1, provided it is recognized as legal 
in the place.17®

When the actions and obligations mentioned, and accorded 
the option of the system of reckoning the time in which they 
may be performed or must be fulfilled, occur separately, it is the 
clear sense of Canon 33, § 1, that one may compute the time now 
by one system, now by another. Odd cases, however, may arise 
from the concession of Canon 33, § 1, when there is concurrence 
between the actions and obligations for which the option of sys
tems of reckoning time is conceded. The meaning of this conces
sion as applied to such concurrences was formerly the occasion 
of differences of opinion among canonists. It must be said now 
that when these actions and obligations concur and are formally 
the same, e.g., the Eucharistic fast for each of the three Masses 
which a priest is permitted to celebrate on Christmas, one may 
not, after selecting one system for beginning the fast for the first 
Mass, vary it, but must retain it for the other two Masses. Thus, 
he could not begin the Eucharistic fast for the first Mass at mid
night reckoned by mean solar time and after celebrating it eat 
something because it is not yet midnight reckoned by Standard

™Acta Ap. Sedis, XVII, 582.
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Time, and then proceed to celebrate the other two Masses. The. 
Committee for the Authentic Interpretation of the Code, in an
swer to a query concerning Canon 33, declared on May 29, 1947, 
that the three Masses celebrated on Christmas are not formally 
different actions.18

In the same decision the Committee for the Authentic Inter- 
, pretation of the Code declared that, once a system of reckoning 
time has been chosen, it may be varied for actions and obliga
tions which are formally different.18® Consequently, the right of 
option conceded by Canon 33, § 1, obtains so that divergent sys
tems of time may be used simultaneously whenever the actions 
or obligations for which they are used, although materially the 
same, are formally different. It is important, therefore, to 
analyse the various cases in which concurrence happens in order 
to ascertain whether the concurring actions or obligations are 
formally the same, or, while materially the same, are formally 
different.

Such concurrence may happen when one and the same pre
cept must be fulfilled on two or more successive days, for 
instance, the law of abstinence on Friday and Saturday of 
Ember Week, or in the case of the Breviary to be recited each 
day, etc. When the precept is positive (that is, imposes a 
work to be done positively on the day assigned), one may use 
one system of time on one day and another system on the 
next day etc. This is clear when the positive precept must be 
fulfilled within a designated part of the day—for instance, the 
obligation to celebrate Mass or receive Holy Communion before 
one o’clock after noon, or the obligation to observe the Eucharis
tic fast from midnight until the reception of Holy Communion. 
It is equally applicable in the case of the recitation of the Brevi
ary, which urges from the first minute with which the day 
begins until the last minute with which it ends. In this case the 
system of computing the day may be chosen according to Canon 
33, § 1, provided the obligation of the day preceding the change 
of system of time has been fulfilled before the other system is 
chosen; or, if the obligation has not yet been entirely fulfilled, 
provided the last hour of the preceding day, computed by the 
same system by which the beginning of that day was computed,

“ Acta. Ap. Sedis, XXXIX, 373. 
“•Ibid. 
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has elapsed. Thus, if one has begun the recitation of Matins at 
midnight computed according to local mean time, one cannot 
omit Compline and then begin the office of the next day at the 
next midnight computed according to legal regional time, because 
there still remain, for instance, fifteen minutes according to local 
mean time to end the time for fulfilling the obligation to recite 
Compline.

When, however, the precept is negative, consisting of an act 
to be omitted on two or more continuous days (such as the 
Lenten fast), no change of the system of computing the time is 
permitted, but the system of computation chosen to begin the 
obligation must be retained until it is finished. The reason is 
because in this case the mind of the legislator is not to impose 
the obligation on different days taken separately, but for a space 
of a number of continuous days to be computed according to 
Canon 35 without any interruption, so that even the smallest 
space of time without that obligation must be excluded.

Other cases will arise in which different precepts not intrinsi
cally connected, but only de facto, concur. Thus, if two or more 
precepts must be fulfilled simultaneously on the same day (such as 
the recitation of the Breviary and the law of abstinence on Fri
day), one may follow one system of computing the time for one 
and another for computing the time for the other precept; for 
instance, one may adopt local true or mean time for the obliga
tion to recite the Divine Office, and legal regional or extraordi
nary time for the law of abstinence In still other cases there 
will be question of two or more precepts to be fulfilled on con
secutive days immediately following and contiguous with each 
other, so that the end of one precept and the beginning of the 
other are both marked by one and the same midnight with which 
one day ends and the next begins. Certainly, if such precepts 
are concerned with acts which are in no way joined intrinsically 
(such as the recitation of the Breviary and the law of abstinence 
or fast), one may choose a different system of computing the time 
for fulfilling each obligation. Thus, for the obligation of the 
Breviary one may compute the beginning and end of the day to 
which it is affixed according to legal regional time, and at the 
same time compute the beginning of the day of abstinence accord
ing to local mean time. Accordingly, at midnight by legal re
gional time a person need not recite Compline which he has
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inculpably omitted; and then he may begin the obligation of 
abstinence for the next day with midnight computed according 
to local mean time, so that an interval of possibly fifteen minutes 
may intervene between the ending of the obligation of the Brevi
ary on one day and the beginning of the law of abstinence for 
the next. The reason for this is because for the recitation of the 
Breviary a day of twenty-four hours computed by legal time 
according to Canon 33, § 1, was allotted, and the law of absti
nence for the next day does not begin before midnight computed 
by local mean time according to the same Canon 33, § 1. In this 
case each obligation has its own day of twenty-four hours com
puted by any of the systems of computing time according to the 
Canon mentioned. During the interval (for instance) of fifteen 
minutes, between the ending of one and the beginning of the 
other precept, one may eat meat.

Since the connection between the cessation of the law of ab
stinence and the beginning of the law of the Eucharistic fast is 
not an intrinsic one but merely material and accidental, cases of 
concurrence of these two precepts are covered by the same prin
ciple. When these two precepts are considered separately, all will 
agree that there is option of the system of computing the time 
for each according to Canon 33, § 1; therefore, the same option 
should be accorded also when they concur. Consequently, on 
Friday one may end the precept of abstinence at midnight by 
legal regional time, which obligation one began at the preceding 
midnight computed by the same time; and then begin the Eucha
ristic fast of Saturday at midnight computed according to local 
mean time. In the intervening time, for instance, of fifteen min
utes, a priest may eat meat, because the precept of abstinence 
has ended for the day of twenty-four hours computed by one 
system; and he may still celebrate Mass on Saturday because he 
observes the Eucharistic fast beginning with midnight computed 
by another time system, according to which midnight is (e.g.) 
fifteen minutes later.18®

Meaning of Month and Year

24. If the month and year is designated in law by its own 
proper name or its equivalent—for example, “in the month of

M“Cfr. Michiels, “Norms Generales,” II, pp. 134-149.
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February,” “the next following year”—they are to be taken 
as in the calendar having the precise number of days as the 
calendar of that year indicates.

If the day on which a certain period of time is to begin 
(terminus a quo) is neither explicitly nor implicitly determined 
—e.g., suspension from the celebration of Holy Mass for a month 
or two years, three months' vacation in a year, etc.—the time 
is to be calculated to the exact minute. If the time is continuous 
(as in the first example given), the months and years are to be 
taken as in the calendar. If the period of time is intermittent, a 
week means 7 days, a month 30 days, and a year 365 days.

If the time consists of one or several months or years, one or 
several weeks, or several days, and the starting point (terminus 
a quo) is explicitly or implicitly set in law, the following rules 
obtain:

(1) The months and years are to be taken according to the 
calendar;

(2) If the starting point coincides with the beginning of 
the day (e.g., two months’ vacation from the fifteenth of Au
gust), the first day is to be counted in the number of days 
and the time expires with the beginning of the last day of the 
same number. In the given example, the vacation expires at 
midnight between October 14 and 15;

(3) If the starting point does not coincide with the begin
ning of the day (e.g., the fourteenth year of age, the year of 
novitiate, eight days after the vacancy of a bishopric, ten days 
for appeal, etc.), the first day is not to be counted and the time 
expires with the end of the last day of the same number;10

(4) If the month in which the term expires has not a cor
responding date (e.g., one month from January 30), the term 
expires either at the beginning or the end of the last day of such 
month. It expires at the beginning of the last day, if the start
ing point coincided with the beginning of the day; it expires

“The Committee for the Authentic Interpretation of the Code declared 
that the year of novitiate is to be figured by this rule and that it is 
obligatory for validity (Nov. 12, 1922; Acta Ap. Sedis, XIV, 661). In 
periods of eight or ten days one cannot properly speak of the day of the 
same number, but it is clear that the Code means to say that, when the 
starting point does not coincide with midnight, the first day does not count 
and that one has eight or ten full days after the first day before the time 
expires. 
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at the end of the last day, if the starting point did not coincide 
with the beginning of the day;

(5) In the case of periods appointed for the renewal of acts 
of the same kind (e.g., the three years’ interval between the 
taking of temporary and of perpetual vows, three years or any 
other period of time between elections, etc.), the time expires 
on the same day of the month on which it began, but the new 
act may take place throughout the entire day (Canon 34). The 
fact that the profession of temporary vows took place (e.g.) at 
9 a.m., on August 15, 1920, does not oblige one to delay solemn 
profession or simple perpetual profession to a later hour, but it 
may take place at any hour on August 15, 1923.

The term, “tempus utile,” means that the time for the ex
ercise or prosecution of one’s rights does not lapse if one was 
ignorant of his rights, or could not act at that time (Canon 35), 
For instance, ten days are granted in law for appeal from the 
sentence of a lower court or a decree of a superior. Now, if a 
person is prevented by sickness or other cause from availing 
himself of this concession of the law, or if he did not know of 
this privilege, the ten days begin only from the day on which 
he knew of such rights and was able to avail himself of them. 
The term, “tempus continuum,” means in law a space of time 
which does not suffer any delay or suspension by reason of one’s 
ignorance or inability to act during that interval.

TITLE IV

ON RESCRIPTS

25. Rescripts of the Holy See as well as of other Ordinaries 
may be freely petitioned by all who are not explicitly forbidden 
in law to make such petitions (Canon 36, § 1). Favors and dis
pensations of any kind granted by the Holy See are valid even 
for those who'are under censure with the exception of the per
sons mentioned in Canons 2265, § 2, 2275, n. 3, and 2283 
(Canon 36, § 2). An excommunicatus vitandus, and a person 
excommunicated by a condemnatory or declaratory sentence of 
the ecclesiastical judge, cannot validly receive any favor from 
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the Holy See, unless the papal rescript states that it shall be 
valid notwithstanding the excommunication of the recipient by 
the court (cfr. Canon 2265). The same rule applies to those 
personally interdicted (cfr. Canon 2275), or suspended by sen
tence of an ecclesiastical court (cfr. Canon 2283). The terms, 
“condemnatory” and “declaratory” sentences, recur fre
quently throughout the Code. In the condemnatory sentence the 
court itself inflicts the penalty of the law, and for that reason 
these penalties are called ferenda sententia (penalties to be in
flicted by sentence of the court). In the declaratory sentence, 
the law itself has already inflicted the penalty immediately on 
the breaking of the law, and the court in which the offender is 
arraigned merely declares that it has found the person guilty, 
and that therefore he has incurred a certain penalty of the law. 
These penalties are called lata sententia (sentence already pro
nounced). The law imposing a penalty usually makes it quite 
plain whether the penalty is incurred immediately on the com
mission of the offense, or whether the court is ordered to inflict 
the penalty when the offender is found guilty. Though declara
tory and condemnatory sentences of censures and other penalties 
are usually issued by the ecclesiastical courts, superiors vested 
with external jurisdiction may (under the rules of Book V) also 
issue such sentences. A sentence of censure by any legitimate 
authority disqualifies one for a papal rescript.

26. Rescripts may be obtained for a third person without 
his consent. Though such a person is free to use or not to use 
the favor granted by the rescript, it is nevertheless valid before 
it is accepted, unless the contrary appears from the clauses 
added to the rescript (Canon 37).

How long may one wait to decide whether one wants to 
accept the rescript or refuse it? The Code does not give a time 
limit. Can a rescript asked with the consent of the person in 
whose favor it is given, be refused when he receives the docu
ment? There is no Canon in the Code which obliges a person 
to accept a privilege or a dispensation granted exclusively in his 
own favor, but, as Canon 69 remarks, there may be an obliga
tion from some other source. There was a clear illustration of 
this point in the decision of the Sacred Congregation of the 
Religious, August 1, 1922. The Sacred Congregation was asked 
whether a religious, who has asked either for an indult of secu
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larization or a dispensation from simple vows, might refuse to 
accept the rescript even though the Superior General has al
ready executed the same in accordance with Canon 56. The 
Sacred Congregation answered that he may refuse, provided the 
superiors have no grave objections against his change of mind; 
if they have, and he refuses to accept the rescript, they should 
refer the case to the Sacred Congregation.20 It may be further 
noted that a rescript, which grants a dispensation extending for 
some length of time, ceases not only with the total failure of the 
motive reason, but also for the same reasons for which a privi
lege ceases. Among such reasons is a renunciation accepted by 
the competent superior, namely the one who issued the rescript 
or a higher superior.

27. Rescripts by which a favor is granted without requiring 
the ministry of an executor take effect from the moment at which 
the letters were issued [i.e., written and signed: the date which 
the rescript bears is presumed to be the date on which it was 
signed by the person competent to issue the document] ; other 
rescripts take effect from the time of execution (Canon 38). 
The execution of such rescripts is regulated by Canons 51-59.

28. Conditions demanded in the rescripts are essential, for 
their validity in those cases only where they are expressed by 
the particles “if,” “provided” (si, dummodo), or any other 
particle of the same signification (Canon 39). This explicit rule 
that conditions obliging under pain of nullity in rescripts are to 
be expressed by particles denoting a condition is important. 
Formerly, conditions were often expressed by the Latin ablative 
absolute (e.g., impleta poenitentia, restitutione facta), which 
might or might not be a necessary condition.

29. All rescripts are considered as given upon the condition, 
“provided the petition is truthful” (si preces veritate nitan
tur), with the exceptions given in Canons 45 and 1054 (Canon 
40).

30. In rescripts in which no executor is required, the peti
tion must be true at the time when the rescript is issued; in 
others at the time of execution (Canon 41). The Code takes into 
account the possibility that a change of circumstances in the 
interval between the time when the petition was forwarded to 
the Holy See and the time of the signing of the rescript (or the

• Acta Ap. Sedts, XIV, 501. 
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time of its execution), may change the situation of the petitioner 
and make his petition untrue.

31. The concealment of truth (which is called in law sub
reptio) does not invalidate the rescript provided those particu
lars are expressed in the petition which are demanded for 
validity by the custom and practice of the Roman Curia (de 
Stylo Curios). Nor is a rescript invalidated by adding reasons 
which are not true (obreptio, in law), provided the one motive 
reason is true, or at least one of the several motive reasons stated 
in the petition is true. If the suppression of the truth or the 
statement of a falsehood is found in one part only of the peti
tion, this fault does not invalidate another part of the rescript, 
if several favors are granted by one and the same rescript 
(Canon 42).

Note that the Code does not speak of the subjective truth
fulness of the reasons advanced in the petition, but rather of 
the objective truth of facts stated: good faith is immaterial, if in 
fact the statement is untrue. Consequently, the rescript is in
valid according to the foregoing rules, even though the misstate
ment was made in good faith. In matters of the internal forum, 
where the motives for asking a favor from the Holy See are to 
a great extent subjective (at least in many cases), good faith is 
essentially the same as truth, for the only way of ascertaining 
the truthfulness of the petition is the petitioner’s good con
science.

32. If any Roman Congregation or Office has refused a favor 
asked of it, the same favor cannot be validly obtained from an
other Sacred Congregation or Office or from the bishop of the 
diocese (though they have ordinarily the power to grant the 
favor), unless the Congregation or Office from which the favor 
was first asked gives its consent. This rule does not deprive the 
Sacred Penitentiary of its right to grant favors in the internal 
forum independently of any previous application in the same 
matter to one of the Sacred Congregations (Canon 43).

This law is taken substantially from a decree of Pope Inno
cent XII, “Ut occurratur,” June 4, 1692.

33. A favor which has been refused by one’s own Ordinary 
shall not be asked from another Ordinary without making 
known the refusal of the first: if the petitioner informs the 
second Ordinary of the refusal, the latter shall not grant the 
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favor until he has been informed by the first Ordinary of the 
reasons for the refusal (Canon 44, § 1). The Code does not at
tach the pain of invalidity to the violation of this rule.

A favor, which has been refused by the vicar-general, can
not afterwards be validly obtained from the bishop without 
mentioning the refusal by the vicar-general; a favor refused 
by the bishop cannot be validly granted by the vicar-general, 
even though the refusal by the bishop is mentioned in the peti
tion to the vicar-general (Canon 44, § 2). If there are several 
vicars-general with equal powers in the diocese (as is the case 
in some dioceses in the United States), it seems that a favor 
refused by one vicar-general cannot validly be obtained from 
another vicar-general without mentioning the refusal, because 
there is the same (if not a stronger) reason for this procedure 
as in the law making the granting of the favor by the bishop 
invalid unless refusal by the vicar-general is mentioned.

34. If rescripts in answer to the petition of a person are 
given with the clause of Motu proprio, they are valid even 
though certain truths (or facts) which should otherwise have 
been stated are suppressed: they are, however, invalid if the 
only motive reason or principal cause alleged in the petition is 
false, the dispensation from impediments of marriage of minor 
degree (cfr. Canon 1054) being the only exception to this rule 
(Canon 45).

Though a rescript is given in the form of a Motu proprio, 
it is invalid if the person to whom the favor is granted is by 
the common law made incapable of receiving the favor. Fur
thermore, rescripts which grant favors contrary to the legitimate 
custom of some place, or against a particular law, or. against 
the certain rights of a third person, are invalid unless the re
script contains a clause to the effect that, notwithstanding such 
contrary particular custom, law, or the right of third persons, 
the grantee may enjoy the favor (Canon 46). Canon 36 states, 
as we have seen, who may or may not obtain rescripts.

35. Rescripts are not rendered invalid by an error in the 
name of the person to whom or by whom they are issued, nor 
by a mistake in the place of residence of the petitioner, or an 
error concerning the subject matter of the rescript, provided 
that in the judgment of the Ordinary there is no doubt as to 
the identity of the person or the object of the favor (Canon 47).
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36. If it happens that two mutually contradictory rescripts 
have been obtained in one and the same matter, the particular 
rescript prevails against the general rescript in the points which 
are specially detailed; if both rescripts are equally particular 
or general, the rescript issued first in the order of time prevails 
over the one issued on a later date, unless the second rescript 
makes mention of the first, or unless the first petitioner has not 
made use of his rescript either through guile or notable negli
gence; if both rescripts were issued on the same day, and it is 
not known which of the two rescripts was issued first, both are 
invalid and, if the occasion warrants, recourse must be had 
again to the superior (Canon 48).

37. Rescripts must be interpreted according to the proper 
signification of the words and the common usage of the lan
guage, and they ,may not be extended to other cases besides 
those expressed (Canon 49).

If the meaning of a rescript is doubtful, the following re
scripts must be strictly interpreted: (1) rescripts which refer 
to litigations; (2) those which infringe on the acquired rights 
of third parties; (3) those which grant to private individuals 
favors against the law; (4) those which were obtained for the 
purpose of acquiring an ecclesiastical benefice. All other re
scripts may receive a liberal interpretation (Canon 50).

Execution of Rescripts

38. A rescript of the Apostolic See in which no executor is 
appointed need not be exhibited to the Ordinary of the peti
tioner unless this is demanded in the document, or there is a 
question of public affairs, or it is an affair in which the Ordi
nary must examine certain conditions (Canon 51). Matters of 
the public forum are controlled by the bishop of the diocese as 
the one local authority vested with ecclesiastical jurisdiction in 
that domain. His government of the external affairs of the 
Church in the diocese is not to be interfered with, unless the 
law of the Holy See gives such authority to others. The Holy 
See does not readily grant to private individuals rights and 
powers in the external forum, and, when they are granted, the 
Holy See demands that, out of respect for the Ordinary, the 
rescript be shown to him, even though no clause to that effect 
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appears in the document. The same rule applies to a subject 
of a religious organization and his superior of the rank of an 
Ordinary. The clauses of the rescript have to be observed, for 
they may stipulate (even in the case of a faculty of the internal 
forum) that the document be exhibited to the Ordinary, or that 
certain faculties cannot be used except with the consent of the 
Ordinary.

39. Rescripts which do not specify the time in which they 
must be presented by the petitioner to the executor, may be 
presented any time, provided there is no guile or fraud in the 
delay (Canon 52). The executor of a rescript cannot act validly 
before he has received the rescript, and has established its 
authenticity and integrity. The only exception to this rule is 
the case in which the superior who issued the rescript notifies 
the executor in advance of the contents of the same (Canon 53).

40. If in a rescript the mere office of execution is committed 
to a person (e.g., bishop, confessor, etc.), the execution of the 
rescript cannot be refused, unless it is evident that the rescript 
is null and void because of a suppression of facts or a state
ment of falsehood, or because there are conditions demanded 
in the rescript which the executor knows have not been com
plied with, or because, in the judgment of the executor, the 
recipient of the rescript is so unworthy of the favor that its 
concession would be a scandal to others. In the last-mentioned 
circumstance, the executor shall at once inform the superior 
who has granted the rescript, and meanwhile suspend its execu
tion. If the rescript refers to the executor the granting of the 
favor, he shall follow his own judgment and conscience in 
granting or denying it (Canon 54).

This Canon distinguishes between two kinds of executors: 
one has merely ministerial duties, while the other has delegated 
powers and discretion to make use of them or to refuse to do so. 
The powers of the first are limited by this Canon; the powers 
of the second are largely at his discretion. The wording of the 
rescript must be consulted to decide what powers an executor 
has. Commentators on the old law speak of executor necessarius 
and executor voluntarius. The executor necessarius is ordered 
by the rescript to give the favor to the petitioner, and has no 
discretion in the matter, unless it is evident that the rescript is 
null and void or the conditions are not fulfilled, or the recipient 
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is so unworthy of the favor that it would be a scandal to grant it 
to him (as is stated in the first part of Canon 54). The executor 
voluntarius is delegated to confer the favor, but it is left to his 
prudent judgment and conscience to grant or refuse the favor.

41. The executor must proceed according to the form of the 
mandate contained in the rescript, and the execution becomes 
invalid unless he conforms to the essential conditions expressed 
in the rescript, and observes the essentials in the manner of 
procedure (Canon 55). The execution of rescripts which deal 
with matters of the external forum should be done in writing 
(Canon 56). The writing is not demanded under pain of in
validity of the execution.

42. The executor of rescripts may substitute another person 
for the execution according to his prudent judgment, unless 
either the rescript or the law forbids such substitution, or the 
rescript itself determines the person who may be substituted; 
if, however, the executor has been appointed because of “per
sonal qualifications,” he may not entrust to another the execu
tion, but only acts preparatory to the execution (Canon 57).

Any rescript may be executed also by the executor’s suc
cessor in the dignity or office, unless the executor was appointed 
because of personal qualifications (Canon 58).

The Latin term “industria personae,” which we translate 
“personal qualifications,” implies that because of special confi
dence placed in his ability the Holy See wants the executor to 
execute the rescript personally. The wording of the particular 
rescript has to be considered to determine whether the executor 
was appointed because of personal qualifications.

43. If the executor makes any mistake in the execution of 
rescripts, he has the right to repeat the execution. In refer
ence to the tax for the execution, the law of Canon 1507 is to 
be observed (Canon 59).

In that Canon it is stated that the tax for the execution of 
rescripts of the Iloly See can be determined by a Provincial 
Council or by the bishops in convention, but that such regula
tion has no force until it has been approved by the Holy See, 
to which it must be submitted. See Canon 1056 in reference to 
the prohibition of a tax for dispensation of marriage impedi
ments. According to the Normoe peculiares for the Sacred Con
gregations, the tax which the bishop may collect for the 
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execution and other taxes for the rescript are indicated in the 
rescript itself.

Revocation of Rescripts

44. If a rescript is revoked by a special act of the superior, 
it is valid until the one who obtained the rescript is notified of 
the revocation. Rescripts are not revoked by a contrary law, 
unless the law states otherwise, or unless it has been issued by 
an authority superior to the one who issued the rescript (Canon
60) .

45. Rescripts of the Holy See or of an Ordinary are not 
rendered invalid by a vacancy of the Holy See or of a diocese, 
except in two cases: (1) if the clauses in the rescript indicate 
its cessation at the vacancy of the Holy See or the diocese; (2) 
if the rescript confers on some individual the power to grant 
a favor to particular persons mentioned in the document, and 
the one who has such power under the rescript has not yet 
begun to make use of it when the see becomes vacant (Canon
61) .

The clause “ad beneplacitum nostrum” is the most common 
one of those which indicate that the rescript ceases when the 
grantor goes out of office. If the clause reads “ad beneplaci
tum Apostolic® Sedis,” or “ad beneplacitum Ordinarii pro 
tempore,” the rescript does not cease when the grantor goes 
out of office. Usually rescripts of the Holy See in matters of 
the external forum give power to the Ordinary of the diocese 
to grant the favor. The death, transfer, etc., of the Ordinary 
do not effect the rescript, for the power goes to the successor 
in office. If the Ordinary has not yet begun to act on the 
powers given him by the rescript and the Holy See becomes 
vacant, the rescript ceases to exist. If the Ordinary has begun 
to act on the powers given him by the rescript before the 
vacancy of the Holy See, though he has not yet come to the final 
execution of the same, the rescript is not affected by the vacancy.

If a rescript contains, not merely a favor, but a privilege 
or a dispensation, the Canons of the Code on privileges and 
dispensations must be observed (Canon 62).
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TITLE V

OF PRIVILEGES

46. Privileges may be acquired not only by the direct con
cession of the competent authority and by communication, but 
also by legitimate custom or by prescription. Possession of a 
privilege for one hundred years or from time immemorial justi
fies the presumption that a privilege has been granted (Canon 
63).

A privilege may be defined “a private law conceding a 
favor which dispenses the privileged person from obedience to 
some law or gives him powers beyond those fixed by the ordi
nary provisions of law.” A privilege is called a private law, 
because as a rule a privilege is perpetual like a law, and more
over a privilege indirectly forbids others to interfere with the 
rights of the privileged person. The term “private law” given 
by commentators in the definition of a privilege is not very 
correct (at least in the case of the privileges of individuals), 
for the idea of a law supposes a society or community to which 
a law is given.

47. Before we speak of the acquisition of privileges by com
munication, three more Canons must be considered. Canon 64 
states: In the communication of privileges, even in forma deque 
principali, those privileges only are considered communicated 
which have been conceded to the primarily privileged person 
directly and perpetually and without special relation to a certain 
place, object, or person. Moreover, the capacity of the person 
to whom the communication is granted has to be considered. 
Canon 65 states: Privileges acquired by communication in 
forma accessoria, are increased, diminished, or lost ipso facto, 
if the privileges of the principally privileged person are in
creased, diminished, or lost; but privileges communicated in 
forma c&que principali, are not affected by the increase, diminu
tion or cessation of the privileges of the primarily privileged 
person. Canon 613 rules: Any religious organization has such 
privileges only as are contained in the Code, or have been 
granted to them directly by the Holy See, all communication of 
privileges being forbidden in future.

The laws of the Code on the communication of privileges 
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repeat the old Canon Law in most of its provisions. The rule 
forbidding the future communication of privileges between re
ligious organizations is new. The distinction between communi
cation in forma accessoria and in forma ceque principali is taken 
from the former law. and so are the different effects attributed 
to the two kinds of participation in privileges granted to another 
person. The communication in the accessory form gives to the 
participant the privileges of the first grantee in such a manner 
that those privileges suffer the same fate as the privileges of 
the first grantee. The communication which declares the par
ticipant a principal grantee equally with the person who first 
received the favor, makes the participant independent of the 
first grantee in the enjoyment of the privileges. There can be 
no communication of privileges granted to special places (e.g., 
a celebrated shrine), to special objects (e.g., relic of a saint in a 
certain place), or for personal reasons (e.g., exceptional.services 
rendered to the Church).

48. Canon 613 deals with the communication of privileges 
between religious organizations. Canon 4 states that privileges 
granted by the Holy See to individuals or to organizations which 
were in force before the promulgation of the Code, remain un
less they are explicitly revoked by the Code. The Committee for 
the Authentic Interpretation of the Code declared on December 
30, 1937, that privileges acquired by religious organizations by 
communication before the Code are not revoked by it.21

Faculties

49. The habitual faculties which are granted either per
petually, or for a definite period of time, or for a certain number 
of cases, are considered privileges prater jus (Canon 66, §1). 
Unless they contain a direct statement to the contrary, or were 
given to the bishop on account of personal qualifications, the 
habitual faculties granted by the Apostolic See to the Ordinaries 
and to others mentioned in Canon 198, do not lapse with the 
vacation of the see by the Ordinary to whom they were given 
(even though he had begun to make use of the faculties), but 
are transmitted to the succeeding Ordinary; moreover, the facul-

*> Acta Ap. Sedis, 'XXX, 73.
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ties granted to the bishop are also granted to the vicar-general 
(Canon 66, §2). However, according to a decision of the Sacred 
Penitentiary, July 18, 1919, the local Ordinary cannot habitu
ally communicate to the priests of his territory the faculty of 
blessing with indulgences rosaries and other religious articles, 
spoken of in Canon 349, n. I.22

Faculties granted by the Holy See include also such other 
powers as are necessary for their exercise; wherefore, the faculty 
to dispense includes the power to absolve from ecclesiastical 
penalties if such happen to prevent the granting of the dispen
sation. This absolution, however, has no other effect than to take 
away the incapacity to receive the dispensation (Canon 66, § 3). 
The faculty to dispense in one certain case differs from the 
habitual faculties, and must, according to Canon 85, be strictly 
interpreted.

Interpretation of Privileges

50. The extent of a privilege must be judged from the word
ing of the document, and its scope must not be extended or 
abridged (Canon 67).

If there remains a doubt as to the meaning of certain terms, 
the rule of Canon 50 is to be followed—namely, those conces
sions which contain a mere favor are to receive a liberal inter
pretation, but privileges which infringe on the rights of third 
parties, or refer to ecclesiastical trials, or grant an exemption 
from the law in favor of private individuals, or deal with the ac
quisition of a benefice, must be strictly interpreted: in no case 
should the interpretation be so rigorous that the privilege con
fers no benefit, for some benefit must acrue from the privilege 
(Canon 68).

51. Nobody is obliged to make use of a privilege which has 
been conceded him for his own private benefit, unless the obli
gation to exercise it comes from some other source (Canon 69). 
The Regula Juris 61, in the “Liber Sextus,” states that what 
has been conceded in one’s favor should not be turned into a 
burden. Wherefore, authors generally hold that one is not 
bound to make use of a privilege to fulfill some other ecclesiasti
cal law which could not under the circumstances be observed

10 Acta Ap. Sedis, XI, 332.
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except by the use of the privilege. When, therefore, the Code 
states that one may be held to use the privilege, if the obligation 
arises from some other source, we must infer that source to be 
either the natural or the divine positive law, for it would be a 
strange kind of privilege that bound one to observe an ecclesi
astical law from which one would be otherwise excused. Thus, 
the privilege to anticipate Matins and Lauds on the previous 
day does not oblige the priest to anticipate even though he knows 
that he will not be able to say the Office on the next day, or will 
have so much work as to excuse him from the obligation.

Cessation of Privileges

52. A privilege is to be considered perpetual, unless the 
contrary is certain (Canon 70). Thus, a privilege granting 
faculties for a certain number of cases, ceases of its very nature 
when the number of cases has been exhausted.

Privileges contained in the Code are revoked by a general 
contrary law; otherwise, the law of Canon 60 is to be observed 
which rules that privileges are not revoked by a contrary law 
unless the law explicitly states their revocation, or the law is 
passed by a legislator superior to the one who granted the 
privilege (Canon 71).

53. Privileges are terminated by renunciation after such 
renunciation has been accepted by the competent superior 
(Canon 72). The competent superior is the person who had 
the power to grant the privilege, or a higher superior. Any 
private individual can renounce those privileges which have 
been conceded in his own personal favor. A privilege which 
has been granted to some community, dignity or place, may 
not. be renounced by a private individual. Even the com
munity or body is not at liberty to renounce a privilege which 
was given in the form of law (e.g., the privileges contained in 
the Code), nor can it renounce a privilege if such a renunciation 
would be prejudicial to the Church or to other persons.

54. If the ecclesiastical superior who granted the privilege 
goes out of office, privileges conceded by him do not cease unless 
granted under the clause ad beneplacitum nostrum, or an equiva
lent phrase (Canon 73).
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55. Personal privileges follow the person, and may be exer
cised wherever the person goes; they become extinct with the 
death of the person (Canon 74).

Real privileges which adhere to an object or place, lapse 
with its complete destruction. If the place (e.g., a church or 
monastery) is rebuilt in the same or about the same location 
(cfr. Canon 924) within fifty years, the privileges revive (Canon 
75). The Code distinguishes between privileges adhering to 
objects and those adhering to places. Places may be rebuilt, 
and therefore provision is made for the revival of the privileges 
granted to a place. If the privileges adhere to an object (e.g., 
a miraculous image), they perish with the object when it is 
totally destroyed.

56. Privileges are not lost by non-use or by usage contrary 
to a privilege, if they are not burdensome to others; privileges 
which are a burden to others cease by non-use or contrary usage, 
if there is a legitimate prescription against them, or if the non
use is a tacit renunciation (Canon 76).

57. Privileges also cease if in the course of time circum
stances change in such a way that, in the judgment of the 
superior, they have become injurious, or their use is illicit. 
If the privileges were granted for a definite period of time, or 
for a definite number of cases, they become extinct with the 
expiration of the period of time or the exhaustion of the num
ber of cases (Canon 77). In matters of the internal forum, 
however, Canon 207 provides that if by inadvertence the priest 
has not noticed that the time of his faculties has expired, or 
that he has used the faculties to the limit of the number of 
cases, his action on the supposed faculties shall nevertheless be 
valid.

If a person abuses the power granted to him by a privilege, 
he deserves to be deprived of the privilege, and the Ordinary 
should not fail to notify the Holy See of the grave abuse of a 
privilege which it has conceded (Canon 78).

Though privileges which have been orally granted by the 
Holy See to some person may be made use of in the forum of 
conscience, no one may cite such a privilege in the external 
forum against anyone, unless he can furnish legal proof that 
he has received that privilege (Canon 79).
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HUB VI

ON DISPENSATIONS

Nature of Dispensations

58. A dispensation is a relaxation of the law in a particular 
case: it can be granted by the legislator, by his successor in 
office, by a superior legislator and by a person delegated by the 
foregoing (Canon 80).

Ordinaries other than the Roman Pontiff cannot dispense 
from the general laws of the Church, even in a particular case, 
unless (1) this power has been conceded to them explicitly, 
or (2) recourse to the Holy See is difficult, while there is danger 
of grave harm in delay, and the case is one in which the Holy 
See usually dispenses (Canon 81).

If communication with the Holy See is difficult or impossible 
for others (e.g., in time of war), the Papal Delegate may, by 
diplomatic privileges, still be able to communicate by mail, 
cable, or radio. If this is the case, Canon 81 cannot be applied. 
The Committee for the Authentic Interpretation of the Code has 
interpreted the clause of Canon 81, “unless recourse to the Holy 
See be difficult,” in this way.23n There is no question here of 
easy access to the Delegate of the Holy See having special facul
ties to dispense, for this does not bar the Ordinary from using 
Canon 81 whenever communication with the Holy See directly, 
or through the medium of the Apostolic Nuncio or Delegate as 
already explained, is difficult.

It has also been ruled that vows reserved to the Holy See are 
not included under the phrase, “from the general laws of the 
Church,” and that Canon 81 does not grant to Ordinaries the 
faculty under the conditions mentioned to dispense subdeacons 
and deacons from the obligation of celibacy.23b

59. Bishops and other local Ordinaries can dispense from 
diocesan laws, from the laws of Provincial and Plenary Coun
cils, according to the rule of Canon 291; but they cannot dis
pense from laws which the Roman Pontiff has specially passed

June 26, 1947, Acta Ap. Sedis, XXXIX, 373-374.
January 26, 1949, Acta Ap. Sedis, XLI, 158. 
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for a particular territory, except in the case indicated in Canon 
81 (Canon 82). Canon 291 states that the laws of a Provincial 
or Plenary Council, after the approval of the Holy See and pro
mulgation of those laws, bind the respective territory, and that 
the local Ordinary can dispense from them only in particular 
cases and for a just cause.

60. Pastors cannot dispense either from a general law of the 
Church or from the particular laws of a diocese or country, 
unless this power has been expressly conceded to them (Canon 
83). By custom introduced from time immemorial and con
firmed by Canon 1245, pastors can dispense individual parish
ioners or families from the fast and abstinence and from the 
laws forbidding servile work and binding to assist at Mass on 
Sundays and holydays of obligation.

Dispensations Not to be Granted without a Good Reason

61. No dispensation from an ecclesiastical law should be 
granted without a just and reasonable cause, which should be 
in due proportion to the gravity of the law from which dispensa
tion is given: otherwise a dispensation granted by an inferior 
is both illicit and invalid. When it is doubtful whether the 
reason for a dispensation is sufficient, one may licitly ask for 
the dispensation, and the superior may validly and licitly grant 
the same (Canon 84). .

62. Dispensations must be strictly interpreted as stated in 
Canon 50, as also must the faculty to dispense in a certain case 
(Canon 85).

63. Dispensations which have a recurrent application cease 
not only for the same reasons as a privilege, but also with the 
total cessation of the motive cause or reason for which they 
were granted (Canon 86). This Canon refers to dispensations 
which are virtually multiple—e.g., dispensations from the reci
tation of the Divine Office, from fast or obstinence, etc. In 
other -cases—e.g., dispensations from marriage impediments, 
vows, etc.—the dispensation is granted once, and by it the 
status of the person is changed. It suffices in these dispensa
tions that the reason for which they were granted existed at 
the time when the dispensation was granted. Canon 38 deter
mines the moment when a dispensation is granted, namely: in 
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dispensations which are granted directly to the petitioner with
out the intervention of an executor, the dispensation is granted 
at the moment when the document granting it was issued 
(usually the date which it bears); dispensations which are 
granted through the intervention of an executor take effect 
from the moment of execution.

The rules of the Code on the interpretation of dispensations 
are practically the same as in the old law. Therefore, the com
mentators on the old law may be consulted upon this subject 
in the many practical cases which are liable to arise in the 
matter of dispensations.



The Second Book

LAWS CONCERNING PERSONS
64. By baptism a person becomes a subject of the Church of 

Christ with all the rights and duties of a Christian, unless, in/- 
so far as rights are concerned, there is some1'obstacle impeding)* 
the bond of communion with the Church, or a&ensure inflicted l 
by the Church (Canon 87).

The Code simply states that all baptized persdi^are subject 
to the laws of the Church. There is but one baptism and one 
Church authorized by Christ. Consequently, all validly bap
tized persons are in principle subject to the Church. It does 
not depend on the person who administers baptism to determine 
whether or not the baptized person shall be a subject of the 
Church; wherefore, persons baptized outside the Church be
come subjects of the Church by baptism. Among Catholic 
authors there can be no controversy on the question whether 
baptized non-Catholics are in principle subject to the Church. 
Some authors, however, have maintained that the Church does 
not intend to bind non-Catholic baptized persons by those laws 
which are intended primarily for the sanctification of the indi
vidual. The Church has never exempted them from her laws 
in a general way; where she wants to grant an exemption, she 
states it plainly—for instance, in the law on the form of mar
riage and in the impediment of disparity of cult.

65. The question has also been discussed by commentators 
on the law whether persons whose baptism is of probable valid
ity are to be considered subjects of the Church. This doubt 
may arise in two forms: whether the persons were baptized at 
all, and whether a certain ceremony of baptism which was ad-

x ministered is valid. If the fact of baptism is not certain, no 
obligation can arise. If the fact of baptism is certain and only 
the validity of its administration is in doubt, the validity must 
be presumed unless there are reasons which contradict this pre-

47
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sumption. With the great disregard of the necessity of baptism 
in many non-Catholic denominations, the presumption that bap
tism was validly administered is very much weakened. In 
reference to marriage, Canon 1070 rules that, if at the time 
of contracting marriage one of the parties was generally con
sidered baptized, or if his baptism was doubtful, the validity of 
the marriage must be upheld until it is proved with certainty 
that one party was baptized and the other was not.. /

Classification^ PgRSONg

1 66. A person who has completed his twenty-first year, is
J called a major; under twenty-one, he is called a minor. A boy 

is regarded as having reached the age of puberty when he com
pletes his fourteenth year; a girl when she completes her twelfth. 
A child who is under the age of seven years (called infans, 
puer, parvulus), is not considered responsible for his actions. 
When fully seven years of age, the law presumes that the child 
has attained the use of reason. Persons habitually devoid of 
the use of reason are regarded by the law as equivalent to in
fants (Canon 88).

A person of major age is entitled to the full exercise of his 
^rights; minors remain subject to their parents or guardians in 

the exercise of their rights, excent in matters in which the law 
holds them exempt from the paternal power (Canon 89). The 
exemption from the paternal power refers mostly to matters 
touching the salvation of their own souls (e.g., reception of the 
sacraments, vocation for the priesthood or for the religious life).

Classification of Persons, Place and Domicile

67. By a child’s place of origin is meant that place where 
the father had a domicile or (failing a domicile) a quasi-domicile 
at the time of the birth of the child. This rule also applies to a 
convert. In the case of illegitimate or posthumous children, the 
domicile or quasi-domicile of the mother, determines the place 
of origin. If the parents have neither domicile nor quasi- 
domicile, the child’s place of origin is where it was actually born. 
A foundling’s place of origin is where it was found (Canon 90).

The place of origin, or locus originis in Latin, is of impor
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tance especially in candidates for the priesthood. In most of the 
provisions in Canon 90 the Code repeats the former law. There 
are a few changes: first, under the old law the place of origin 
of children whose parents had no domicile or quasi-domicile at 
the time of the birth of a child was considered to be the same 
as the place of origin of the father. Second, in reference to 
converts, some canonists held that the place of baptism might 
be considered as their place of origin.

If a father has two domiciles at the time of the birth of a 
child, it seems that both places may equally be considered as 
the place of origin. If the father has deserted his wife and 
has no domicile or quasi-domicile, and the wife has obtained 
from the Ordinary a decree of separation, the child born under 
these circumstances probably can claim the domicile or quasi- 
domicile of the mother as his place of origin: for a wife who is 
legitimately separated from her husband by authority of the 
bishop can have a domicile of her own (Canon 93), and as a rule 
the innocent party has the custody of the children (cfr. Canon 
1132)? As to foundlings, writers discuss the question whether 
a foundling’s domicile is changed into that of his parent, if the 
parent later on claims the child as his own. Probably that is 
the case, because the fiction of law gives way to the reality, oi 
rather he ceases to be a foundling.2 |

68. A person is called an incola in the place where he has 
ja^domicile; an advena in the place where he has a quasi-domi
cile; a peregrinus, while he is actually outside the place of his 
domicile or his quasi-domicile; a vagus, if he has nowhere a 
domicile or quasi-domicile (Canon 91).

69. ^A domicile is acquired by residence in any parish or 
quasi-parish (or at least in a diocese, vicariate apostolic or pre
fecture apostolic). This residence must either be associated with 
the intention to stay there permanently, unless something calls 
one away, or must extend over ten complete years3[A. quasi- 
domicile is acquired by residence in a parish, or a diocese, with 
the intention to stay there for the greater part of the year unless 
something calls one away, or by having actually lived there for

1 The Committee for the Authentic Interpretation of the Code declared 
that a woman deserted by her husband cannot acquire a domicile of her 
own without authorization from the local Ordinary (July 14, 1922: Acta 
Ap. Sed., XIV, 526).

aVermeersch-Creusen, ”Epit. Jur. Can.,” I, 84, n. 164. 
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the greater part of the year7| The domicile or quasi-domicile in 
a parish or quasi-parish is called parochial; residence in a 
diocese, vicariate or prefecture (though not in the same parish 
or quasi-parish), constitutes a diocesan domicile or quasi-domi
cile (Canon 92).

There is no doubt that a person acquires a domicile in a new 
place from the moment he arrives in the new place with the 
intention to stay there permanently. According to the common 
teaching of canonists, the intention must be unconditional to 
stay permanently or indefinitely in the place. Unforeseen cir
cumstances, or causes which may make one change one’s mind 
later on, are not conditions in the strict sense of the term. 
Temporary absence, whether for reasons foreseen or unforeseen, 
does not invalidate the intention to stay permanently. The 
intention must be manifested in some external way to be con
sidered in the external forum. The explicit declaration to 
others of the intention to stay permanently is one way. Cir
cumstances which show such intention without any explicit 
declaration may also prove the intention. Can a seminarian 
who is of age, and who wants to establish his domicile in the 
diocese of the bishop who has adopted him, do so by going to 
the diocese and there expressing his intention to stay perma
nently, and thus acquire a domicile so that the bishop becomes 
authorized, under Canon 956, to ordain him? Some writers on 
Canon Law hesitate to admit this manner of acquiring a domi
cile because the intention is conditional—viz., “if I shall be 
ordained.” A conditional intention is not sufficient, as we 
stated above. However, is that intention de facto conditional ? 
Assuming the previous agreement of the bishop to accept him 
for his diocese, it is no more conditional than any other intention 
in which there is always a possibility of circumstances arising 
which may make one change his mind. To all appearances, his 
ordination is certain, and therefore his intention cannot be called 
conditional.
y 70. A wife necessarily shares the domicile of her husband, 
unless she is legitimately separated from him; an insane person 
shares that of his guardian; a minor that of his parents or 
guardian. After the years of infancy, a minor can acquire a 
quasi-domicile of his own; likewise, a wife not legitimately sepa
rated from her husband can acquire a quasi-domicile, and a 
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legitimately separated wife can also acquire a domicile of her 
own (Canon 93).

It was not clear what was meant by “legitimately sepa
rated,” for Canon 1131 states that a husband or wife may for 
reasons assigned in that Canon separate privately without the 
intervention of the local Ordinary, if the case is urgent. 
Wherefore, some canonists held that a woman who lived sepa
rately for a canonical reason but without authorization from 
the local Ordinary, could acquire a domicile of her own. On 
being asked whether a wife maliciously deserted by her husband 
can obtain a domicile of her own, the Committee for the Authen
tic Interpretation of the Code answered: No, unless she has 
obtained from the ecclesiastical judge a perpetual separation or 
a separation for an indefinite length of time.8

71. Through domicile, or quasi-domicile, each of the faithful 
acquires his proper pastor and Ordinary. The proper pastor \ 
or Ordinary of the vagi is the pastor or Ordinary of the place 
where the vagi actually stay. Persons who have only a diocesan 
domicile or quasi-domicile, have for their proper pastor the 
pastor of the parish in which they actually stay (Canon 94).

72. Domicile and quasi-domicile are lost by the act of leaving 
the place with the intention of not returning, except in the 
cases mentioned in Canon 93 (Canon 95).

Thus, the necessary domiciles of minors and married women 
are not lost by leaving the place with the intention of not 
returning; the law provides that domicile, and it cannot be 
given up by the will of the minor during minority or a married 
woman. Canonists generally hold that one may have two 
canonical domiciles by living half the year continually in one 
place, and half the year in another. Some canonists hold that 
a person can have more than two domiciles if he lives annually 
for part of the year in each of several homes. Two quasi
domiciles are possible with minors and married women, who 
can have a quasi-domicile of their own and share also the domi
cile or quasi-domicile of parent or husband. Whether other 
persons can have two quasi-domieiles at the same time is con
troverted by canonists; some hold that one having acquired a 
quasi-domicile in one place, may leave that place intending to 
return, and, if he stays for the greater part of the year in the

July 14, 1922 (Acta Ap. Sedis, XIV, 526).
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other place, he acquires there a quasi-domicile, while the other 
was not lost because he intends to return. Other canonists 
maintain that the fact of his stay for the greater part of the 
year in the new place shows his intention not to return to the 
first quasi-domicile.4

Classification of Persons by Blood and Affinity

73. Consanguinity is traced by lines of descent and degrees. 
In the direct line there are as many degrees as there are genera
tions, or as many degrees as there are persons, not counting the 
stipes or ancestral head. In the collateral lines there are as 
many degrees as there are generations in one line, if the dis
tance from the common parent or ancestor is equal; if the 
distance is not equal, there are as many degrees as there are 
generations in the longer line (Canon 96).

The Code repeats the former Canon Law on consanguinity, 
and any of the old commentators may be consulted on this 
subject. The only difference of the law on blood relationship 
between the Code and the old law is the manner of counting 
multiple consanguinity. The old law on that point was quite 
complicated. The Code in Canon 1076 simplifies the method by 
the rule that consanguinity is multiplied only when the common 
stock from which two persons descend is multiplied. This matter 
and the reduction of the impediment of consanguinity from the 
fourth to the third degree are discussed in the study of the 
marriage impediments.

74. Affinity arises from valid marriage, either consummated 
or unconsummated. Affinity (exists only between the husband 
and the blood relations of the wife, and the wife and the blood 
relations of her husband^ The degrees of affinity are counted 
in the same way as the degrees of consanguinity, so that the 
blood relations of the husband become the relations by marriage 
(affines) of the wife in the same line and degree as they are 
towards the husband, and vice versa (Canon 97).

The Code changes the law of affinity in the important point 
that it makes the basis of the affinity a valid marriage, not the 
copula carnalis as in the old law. It follows that the affinity 
arising from illicit intercourse is abolished by the Code, and it

‘Maroto, “Inst. Juris Can.,” 1, 478, n. 413; Vermeersch-Creusen 
“Epit. Jut. Can.,” I, 87, n. 167. 



CANONS 96-98 53

further follows that the affinity is contracted immediately on 
the conclusion of a valid marriage, not only on the consumma
tion of the marriage. Furthermore, the term matrimonium 
ratum means a marriage between two baptized people; where
fore, only such marriages produce the affinity, according to 
some writers.5 We doubt whether the term “ratum” is used 
in Canon 97 in its technical meaning, for the position of the 
word in the Canon seems rather to indicate that it is employed 
merely to indicate non-consummation of the marriage. There 
are a few authors who take the term “ratum” merely in the 
sense of “non consummatum,” and interpret the Canon to the 
effect that affinity arises from every valid marriage, whether 
consummated or unconsummated (Noldin, “Theol. moral.,” Ill, 
n. 598; Chelodi, “Jus matrim.,” n. 99). Canon 1077 deals with 
affinity as an impediment of marriage.

Classification of Persons According to the Various Rites

75. A person belongs to that Rite by /the ceremonies of which 
he was baptized^ unless (1) the baptism was administered by a c 
priest of another Rite, who had no right to baptize but did so « 
fraudulently, or who baptized in a case of necessity where no • 
priest of the proper Rite could be secured; or (2) by apostolic * 
indult a person obtained permission to be baptized according to 
a certain Rite without the obligation of adhering thereto.

The clergy shall not presume to induce either Catholics of 
the Latin Rite to join an Oriental Rite, or Catholics of an 
Oriental Rite to join the Latin Rite. Nobody is allowed with
out permission from the Apostolic See to go over to another 
Rite or, after a legal transfer, to return to his former Rite 
(Canon 98, §§ 1-3). For a time by concession of the Sacred 
Congregation for the Oriental Church, December 6, 1928, Nun
cios and Delegates Apostolic had the faculty to permit members 
of the laity, but not priests, to change from an Oriental Rite to 
the Latin, or vice versa, which faculty is reserved to the Holy 
See by Canon 98, § 3. Now, however, by Decree of the same 
Sacred Congregation, this faculty is withdrawn and is again 
reserved solely to the Sacred Congregation for the Oriental 
Church, whether it be a question of clerics or of the faithful in 
general.6

• Vermeersch-Creusen, “Epit. Jur. Can.,” I, 90, n. 173.
•Acta Ap. Sedis, XX, 416, XXXIII, 28.
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The wife who belongs to a Rite different from her husband’s 
may, at the time of marriage or any time during the marriage, 
join the Rite of her husband. When the marriage is dissolved, 
she is free to return to her own Rite, unless particular laws 
rule otherwise (Canon 98, § 4).

The custom, no matter of what duration it may be, of re
ceiving Holy Communion in another Rite does not entail a 
change of Rite (Canon 98, § 5).

(] Canon 756 contains further rules in reference to baptism, 
^namely: the child is to be baptized in the Rite of its parents; 
* if father and mother belong to different Rites, the child is to 
‘ be baptized in the Rite of the father, unless particular laws rule 

otherwise; if one of the parents is a non-Catholic, the child is 
to be baptized in the Rite of the Catholic party.7

Legal or Moral Persons

J*. 76. Besides physical persons, there are also in the Catholic
Church the so-called moral or legal persons instituted by the 
public authority of the Church: these artificial or legal persons 
are distinguished into collegiate and non-collegiate bodies—e.g., 

vfhurches, seminaries, benefices, etc. (Canon 99).* 
luj^The Catholic Church and the Apostolic See have the nature; 

. of a legal person by divine ordinance. The other inferior legal' 
persons get their personality either by the law itself, or by a 
special concession of the competent ecclesiastical superior | 
through a formal decree, for the purpose of religion or charity..

(To constitute a collegiate moral person, there must be at least 
3 three physical persons or individuals. The legal or moral pcr- 
J sons, both collegiate and non-collegiate, are regarded as equiva
lent to minors under the law (Canon 100).

The civil laws of the various States of the United States 
provide corporation laws by which legal persons or bodies are 
created, and their rights and duties defined. Since there is no 
official recognition of any church in the United States, the 
dioceses, parishes, and other institutes of the Church must

7Littera» Apost. "Ea Semper” of Pius X, June 14, 1907, by which 
the Ruthenian Rite was established in the United States; Acta 8. Sedis, 
XLI, 3. Decree of the Sacred Congregation of the Propaganda on the 
spiritual administration of the Greek Ruthenian Church in the U. 8., 
August 17, 1914; Acta Ap. Sedis, VI, 458. Renewed for another ten years 
on November 23, 1940 (Acta Ap. Sedis, XXXIII, 27). 
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protect their rights by availing themselves of the right to in
corporate. Generally speaking, little difficulty has been ex
perienced in this matter, and the Church in the United States 
has been able to develop a marvelous activity in the short his
tory of our country as is evidenced by the thousands of 
churches, monasteries, convents, schools, hospitals, and all other 
kinds of charitable institutions.

77. The actions of collegiate legal bodies in the Church are 
subject to the following rules:

(1) Unless the common law or particular statutes explicitly 
prescribe a different course of action, that which has been voted 
for by the absolute majority of those who vote (not counting 
invalid votes), shall have force in law. [A vote may be invalid 
for various reasons given in law—e.g., the incapacity of the 
voter (cfr. Canon 167), voting for a person who is incapacitated 
for the office (cfr. Canon 170), or if a vote be blank, or not 
sufficiently explicit, etc.] If no absolute majority be obtained I 
on the first ballot, a second is taken. If no absolute majority 
be obtained in the second, the relative majority decides in the 
third ballot. If there is no relative majority because the votes r 
are equally divided in the third ballot, the president of the 
voters shall by his vote destroy the tie vote and thus decide the 
issue; if there is question of elections and the president does 
not want to destroy the tie by his vote, the person who is the^ 
senior in ordination, in the profession of the first vows after 
the novitiate, or in age, is to be considered elected.

(2) Matters which concern all as individuals, must be ap-( 
proved by all (Canon 101, § 1). This rule is taken from the 
Regula Juris 29, in the “Liber Sextus.” In every community 
the individual has to sacrifice certain rights and assume certain 
obligations for the benefit of the entire body. Nevertheless, there 
remain to the individual other rights of which he may not be 
deprived even by the vote of the majority. There is an illustra
tion of this principle in Canon 172 dealing with election by 
compromise. The right of the individual voter to his vote can
not be taken from him by a majority of the voters who vote I 
in favor of the compromise; only unanimous consent can make 
a compromise legal.

78. If there is question of the actions of non-collegiate legal 
persons, the particular statutes and the rules of the common 
law regarding such persons are to be followed (Canon 101, § 2).
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(S. 79. A legal person is of its very nature perpetual. How
ever, it becomes extinct on suppression by the legitimate author
ity, or by having ceased to exist for a space of one hundred
years. If at least one individual of a collegiate legal person 
remains, the rights of all the others devolve on such survivor 
(Canon 102).

80. Actions .which are done by either a physical or a moral 
| person througlvextrinsic compulsion that could not be resisted, 
Tare considered as though they were nqiLdone. Actions based on 
'S?reat fear unjustly created or on^oeceTt, are valid unless the 

law rules otherwise. They can, however, be declared null and
void by the ecclesiastical judge, according to Canons 1684-1689, 

rat the instance of the injured party, or even without such peti
tion (Canon 103).

j, ^-Error annuls an action, when the error concerns the sub
stance of the action, or amounts to a conditio sine qua non 
that is to say, if the action would not have been done except 
for the error; otherwise the action is valid, unless the law states 
the contrary. In contracts, however, error may give the person 
contracting under such error the right to an action in court 
for the rescinding of the contract (Canon 104). The rules 
concerning actions done through physical compulsion or vio
lence, moral force or fear, deceit or error, are all taken from 
long-standing rules of Canon Law and moral theology, and the 
commentaries of approved theologians and canonists may be 
consulted for a further study of these interferences with the 
free will and deliberation of human actions.

Legal Persons Acting through the Superior

81. Whenever the law requires the Superior to seek the con
sent or counsel of some persons before acting, the following 
rules obtain:

(1) If consent is required, any action taken by the Superior 
i contrary to the vote of these persons is invalid. If consultation 
only is demanded (by words like de consilio consultorum, audito 
capitulo, parocho, etc.), it suffices for the validity of the action 
if the Superior consults the persons specified. Though he is not 
obliged to follow their vote (even if unanimous), he should have 
great regard for a unanimous vote where several persons had 
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to be consulted, and he should not without very good reason— 
of which he is the judge—act contrary to their counsel;

(2) If the consent or the consultation of several persons is 
required (not of one or other only), these persons must be 
legitimately convoked, and thus assembled express their minds; 
the failure to convoke them, however, does not matter if those 
not notified were nevertheless present (cfr. Canon 162). The 
Superior may, if he thinks the matter of sufficient importance, 
oblige the councillors to take the oath of secrecy concerning 
the affair;

(3) All persons whose consent or counsel is required, must 
respectfully, truthfully and sincerely state their opinion on the 
matter (Canon 105).

Precedence Among the Various Physical and Legal Persons

82. In reference to the precedence between various physical 
or legal persons, the following rules are to be observed, subject 
to the special regulations which are given in various places of 
the Code:

(1) He who represents another person, takes precedence $ 
according to the rank of the person whom he represents. How-^ 
ever, persons who are present as proxies in Councils and other
similar meetings, take their places after the persons present in
their own right and of the same rank as the principal of the
proxy: thus, the proxy for a bishop takes his place after all
the bishops who attend in person; a proxy for an archbishop 
takes his place after all the archbishops;

(2) He who has authority over either physical or legal per
sons, has the right of precedence over such persons; X

(3) Between various ecclesiastical persons, none of whom 
have any'authority over the others, the following rules obtain: 
Persons who belong to a higher rank precede those of an in
ferior rank. Persons of the same rank but of a different order,
have precedence according to higher or inferior order. [The 
rank has reference to the hierarchical degree of jurisdiction, 
the order means the same as ordination in the various degrees 
of the hierarchy of orders.] If several persons stand in the 
same degree of rank and orders, they precede in the order of 
time in which they were elevated to the rank. Thus, the Com
mittee for the Authentic Interpretation of the Code, November 
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10, 1925, declared that the precedence among suffragan bishops 
in Provincial Councils and meetings is to be determined by the 
day on which a bishop was raised to the episcopal dignity by 
the Holy See, and not from the day of promotion to the suffra
gan see.8 If they were promoted to the rank at the same time, 
seniority in the reception of the orders determines precedence, 
unless the junior was ordained by the Roman Pontiff; if they 
are equal in rank and in time of promotion to orders, seniority 
of age determines the precedence;

£»• (4) In the matter of precedence the diversity of Rites is 
not considered;

(5) Among various legal persons of the same kind and de
gree, that person precedes who is in undisputed quasi-possession 
of precedence. If there is no certainty about the right of quasi- 
possession, that person precedes who was first instituted in the 
place where the question arises. Among the members of the 
same college or body of men, the right of precedence is deter
mined by their own legitimate constitutions or otherwise by 
legitimate custom; if there is no such custom, the rules of the 
common law decide the precedence;

(L, (6) The local Ordinary has authority in his diocese to decide
questions of precedence among his subjects with due regard to 
the principles of the common law, the legitimate customs of the 
diocese, and the offices committed to them. In more urgent 
cases the Ordinary has the right to decide all questions of prec
edence, even among exempt persons whenever they appear in 
a body with others. No appeal suspending the decision of the 
Ordinary is allowed in law, but any person whose rights are 
affected by such a decision retains the right of recourse;

(7) The precedence of persons attached to the papal house
hold is regulated by the special privileges, rules and traditions 
of the papal palace (Canon 106).

Distinction between Clergy and Laity

83. By divine ordinance the clergy are distinct from the 
laity in the Church, though not all of the orders of the clergy 
are of divine institution. Both clerics and laymen may be 
Religious (Canon 107).

• Acta Ap. Sedis, XVII, 582.
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PART ONE

LAWS CONCERNING THE CLERGY

Section I

OF THE CLERGY IN GENERAL

84. Those who have been assigned to the divine ministry at 
least by the first tonsure» are called clerics. They are not all of 
the same grade, for they form a sacred hierarchy in which some 
are subordinate to others. By divine institution, the sacred 
hierarchy of orders consists of bishops, priests and ministers; the I 
hierarchy o>f jurisdiction consists of the Supreme Pontificate, 
and the subordinate episcopate. By institution of the Church 
other degrees have been added (Canon 108).

The Code repeats the dogmatical teaching of the Council of 
Trent on the hierarchy of orders and of jurisdiction. It leaves 
unsettled the question as to what is meant by the “ministers” 
in the above enumeration of bishops, priests and ministers. The 
common teaching of theologians is that the deacons only are 
meant by the term “ministers,” and that the subdeacons are 
not included.

85. Persons who are received into the ecclesiastical hier-^ 
aijchy, are not accepted by the consent or at the call of the 
people or of the secular power, but are constituted in the de
grees of the power of orders by sacred ordination. In the 
Supreme Pontificate, the person legitimately elected and freely 
accepting the election receives jurisdiction by the divine law 
itself; in all other degrees of jurisdiction by canonical appoint-] 
ment (Canon 109)7

86. Though the Holy See gives some of the clergy the title
of prelate without jurisdiction as a mere honorary title, the term, 
“prelates” properly denotes in law clerics, either secular or 
religious, who have ordinary jurisdiction in the external forum 
(Canon 110). t
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TITLE I

OF THE MANNER OF ASCRIBING CLERICS TO A 
DIOCESE

87. Every cleric must belong either to some diocese or to 
some religious organization, and no recognition may be extended 

. to vagrant clerics. By reception of the first tonsure, a cleric is 
? ascribed to—or as it is called, incardinated in—the diocese for 

the service of which he was promoted (Canon 111).
Canon 956 determines what bishop has the right to promote 

a candidate to the clerical rank: it is the bishop where the man 
has a canonical domicile. Here are to be considered the rules of 
the Code on the acquisition of a domicile (Canon 92; cfr. above, 
nn. 69-72). Canon 969 rules that the bishop of domicile should 
promote to the ranks of the clergy only as many candidates as 
he needs for his diocese and no more. If another bishop needs 
men, and agrees with a bishop to take a certain number, the 
bishop of domicile may promote these men and later on transfer 
them to the bishop who wanted them: in this transfer the for
malities of excardination and incardination are to be observed.

88. With the exception of the cases mentioned in Canons 114 
^’and 641, the valid incardination of a cleric into another diocese 

requires that his own bishop issue letters of perpetual and un
conditional excardination, and that the bishop receiving him 
likewise issue letters of perpetual and unconditional incardina
tion. The letters of excardination and incardination must be 
signed by the respective bishops (Canon 112).

The vicar-general cannot grant excardination or incardina- 
R tion without a special mandate from his Ordinary, nor can the 

vicar-capitular do this jexeept after one year’s vacancy of the 
bishopric, and only with the consent of the Cathedral Chapter 
(Canon 113). In the United States and oth’er countries where 
there are no Cathedral Chapters, the administrator takes the 
place of the vicar-capitular, and the diocesan consultors take 
the place of the Cathedral Chapter.

Implied Incardination

£>' 89. If the Ordinary gives to a cleric of another diocese a 
benefice requiring residence (e.g., a parish) with the written 
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consent of the proper Ordinary of that cleric, the cleric is incar- 
dinated in the new diocese. Likewise, if a cleric has obtained 
from his own bishop written permission to leave the diocese 
permanently, and another bishop gives the cleric a benefice re
quiring residence, the cleric is thereby incardinated in the new 
diocese (Canon 114). Another case of implied incardination is 
found in Canon 641. If a bishop accepts a secularized religious 
in major orders for three years’ trial, he may prolong the period 
of probation for a second period of three years; but, if he does 
not dismiss the ex-religious before the second period has elapsed, 
the latter is automatically incardinated.

[According to the law of Canon 585, a person making religious 
profession is thereby excardinated from his proper diocese^ 
(Canon 115).

General Rules Governing Excardination and Incardination
90. Excardination may not take place without just reasons,^, 

and it does not take effect unless incardination into the other 
diocese follows. The Ordinary of the incardinating diocese must 
as soon as possible inform the first Ordinary of the accomplished 
incardination (Canon 116).

A bishop shall not incardinate a cleric of another diocese, 
except under the following conditions: >

(1) The need or good of the diocese must demand it, and 
the rules of law concerning the canonical title of ordination 
must be observed;

(2) The bishop must have received through legitimate docu-.^ 
ment notice of the legitimate excardination, and have moreover v 
obtained from the Curia of the excardinating diocese letters (sub 
secreto, if necessary) concerning the birth, life, character and 
studies of the cleric, especially in case of a cleric of a different 
language and nation. The Ordinary who excardinates the cleric, 
has the grave obligation in conscience to see that the testimonials 
are truthful;

(3) The cleric shall under oath declare before the Ordinary , 
or his delegate that he desires to be ascribed permanently to 
the service of the diocese according to the law of the sacred 
canons (Canon 117).
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/ TITLE n

OF THE RIGHTS AND PRIVILEGES OF CLERICS

91. Only clerics can obtain the power of either orders or 
ecclesiastical jurisdiction, and ecclesiastical benefices and pen
sions (Canon 118).

All the faithful owe the clergy reverence according to their 
various degrees and offices, and they become guilty of sacrilege 
if they inflict personal injury on clerics (Canon. 119).

92. All lawsuits against clerics, both civil and criminal, must 
'be brought into the ecclesiastical court, unless other provisions

have been legitimately made for some countries (Canon 120, 
§ i).

Y&' Cardinals, Legates of the Apostolic See, bishops (including 
titular bishops, abbots or prelates nuZZius), the supreme heads 
of religious organizations approved by the Holy See, and the 
major officials of the Roman Curia may not be sued in the secu
lar courts in matters relating to their offices without permission 
of the Apostolic See. All others who enjoy the privilege of the 
forum, may not be sued in the secular courts without permission 
of the Ordinary of the place in which the case is to be tried. 
The Ordinary, however, should not refuse such permission with
out a just and serious reason, especially when the plaintiff is a 
lay person—all the more so, when the bishop has vainly en
deavored to effect a friendly settlement between the parties 
(Canon 120, § 2).

}>. If clerics are sued in the secular courts by one who has not 
obtained permission from the respective authority, they may 
through necessity and to avoid greater evil appear, but they 
must inform the superior from whom the permission should have 
been obtained (Canon 120, § 3).

93. All clerics are exempt from military service and from 
all civil duties and offices which are alien to the clerical state 
(Canon 121).

Clerics who are compelled to pay their creditors, may not be 
deprived of what is necessary for their decent maintenance, ac
cording to the prudent judgment of the ecclesiastical judge; but 
they remain under the obligation to satisfy their creditors as 
soon as possible (Canon 122).
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94. A cleric cannot renounce the aforesaid privileges: he j 
loses them, however, if he is reduced to the condition of the laity, 
or is punished by the perpetual deprivation of the ecclesiastical 
garb (Canons 213 and 2304); if the penalty is remitted, or if he
is again received into the ranks of the clergy, the privileges are o 
recovered (Canon 123).

The rights and privileges of the clergy enumerated here by 
the Code are but a restatement of the ancient law of the Church. 
The origin of these laws can be traced to the early centuries 
when the Church christianized the nations of Europe. The de
mand of the Church on the Christian nations to respect these 
rights and privileges of the clergy, is certainly reasonable and 
proper. The civil power of the State and the Church stand side 
by side, both having been instituted by the will of God; one 
power has charge over the temporal, and the other over the 
spiritual affairs of men, and each is independent of the other in 
its own sphere. The Church has as much right to demand what 
she thinks necessary and proper for carrying on the work that 
God has committed to her, as the civil * power has to manage its 
own affairs. In those matters which bring the two powers into 
contact, mutual respect for each other’s rights and goodwill 
for each other’s progress offer the only practical solution of 
difficulties which may arise between the two powers. However 
there are few, if any Christian states today which recognize 
that the Church has her power and her constitution by the will 
of God; and that, in a comparison between the two powers, the 
Church is the superior, inasmuch as the purpose for which God 
instituted her is by far superior to the purpose for which He 
instituted the civil power. Owing to this unbelief and disregard 
of sound principles, the Church and her clergy have to suffer 
indignities at the hands of the State in many countries.

TITLE in

OF THE OBLIGATIONS OF CLERICS

95. Both the interior life and the exterior conduct of the 
clergy should be superior to that of the laity, to whom they 
should furnish an example of virtue and good deeds (Canon 
124).
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The Ordinary should take care: (1) that all the clergy go 
frequently to confession; (2) that they devote some time daily 
to meditation, visit the Blessed Sacrament, say the rosary and 
examine their conscience (Canon 125).

96. At least once in three years, all secular priests must make 
a retreat for an interval of time to be specified by the Ordinary 
in some pious or religious house designated by the bishop: no 
priest may be exempted from the retreat, except in a particular 
case for a just reason and with the explicit permission of the 
Ordinary (Canon 126).

97. All clerics, particularly the priests, are bound by a spe
cial duty to respect and obey their Ordinary (Canon 127). Any 
office assigned to clerics by the Ordinary, must be accepted and 
•Faithfully discharged as often and as long as the bishop judges 
that the needs of the Church demand it, unless a legitimate im
pediment excuses (Canon 128).

The extent of this so-called canonical obedience is defined 
nowhere in Canon Law. The various writers on Canon Law 
comment on canonical obedience, but nothing very definite can 
be gathered from their discussion of this obligation. The gen
eral understanding of this duty is that it extends to the pur
poses for which the Church demands the obedience—namely, for 
the regulation of the life and activities of clerics in their capac
ity of ministers of the Church. It would be preposterous to 
assert that a cleric has lost all his liberty and freedom of action 
by joining the clergy, but it is hard to draw the line of demar
cation between a cleric’s private rights as an individual and his 
duties as a minister of the Church and subject to his superior.

Clerics and Study of Sacred Sciences

98. After their ordination to the priesthood, clerics must not 
neglect study, especially that of the sacred sciences. In the 
sacred sciences, they must always follow the sound doctrines 
handed down by the Fathers and commonly accepted by the 
Church, and they must avoid profane novelties of expression 
and what is wrongly called scientific (Canon 129).

99. Even though they have a parochial or canon’s benefice, 
all priests must for three years after their ordination undergo 
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an annual examination in various branches of the sacred sciences 
designated a sufficient length of time before the date of the ex
amination: the manner of conducting the examination is to be 
determined by the Ordinary, who may for good reasons grant 
exemption from the examinations. In the appointment to offices 
and benefices those ought to be preferred who, other things being 
equal, excelled in the examinations (Canon 130). Pastors and 
parochial vicars of religious organizations who, according to 
the prescription of Canon 590, must for at least five years after 
the completion of their studies undergo such examinations be
fore their religious superior or his delegate, are not obliged to 
undergo the examination, spoken of in Canon 130, before the 
Ordinary or his delegate. Even if the religious superior is negli
gent in this matter, the local Ordinary cannot force those 
religious to submit to this examination before himself or his 
delegate, but may only recur in each case to the Sacred Congre
gation of Religious.1

100. The diocesan conferences shall be held repeatedly dur
ing the year in the episcopal city, and in each deanery; they 
shall deal with questions of moral theology and sacred liturgy, 
to which subjects the Ordinary may add other exercises which 
he thinks useful for the promotion of the learning and piety of 
the clergy. If it should be very difficult to hold the meetings, 
the answers to the cases or questions should be made in writing 
and sent by mail according to the directions of the Ordinary. 
All priests should attend the conference (or, failing the confer
ence, make written answers), unless they have expressly been 
excused beforehand by the Ordinary. This rule applies not only 
to all secular priests, but also to exempt regulars who have the 
care of souls (even if they have conferences in their own house) 
and all other religious to whom the Ordinary has granted the 
faculty of hearing confessions in the diocese, if the religious do 
not have conferences in their own houses (Canon 131). It fre
quently happens that religious priests are engaged in a diocese 
to act as catechists, or as assistants in parishes, or as chaplains 
dependent upon the pastor in hospitals and other pious houses 
or institutions. Concerning these the Committee for the Au
thentic Interpretation of the Code, February 12, 1935, declared

x June 14, 1922 (Acta Ap. Sedis, XIV, 526).
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that, with the exception of those who are merely acting as cate
chists, all of the others are included among those “ having the 
care of souls,” and if according to the norm of Canon 476, § 6, 
they really take the place of the pastor and assist him in the 
entire parish ministry, they are bound to attend the diocesan 
priests’ conferences.2

Obligation of Celibacy of the Clergy

101. Clerics in major orders are forbidden to marry, and 
are so bound by the obligation of observing chastity that sins 
against chastity are also a sacrilege. However, Canon 214 rules 
that, if a cleric received major orders through grave fear or 
force, and did not ratify his ordination at least tacitly by the 
exercise of the orders, thereby freely assuming the obligations 
of the clerical state, he may bring his case before the bishop, 
and, if he can prove his case, he must be pronounced free from 
the obligations of the major orders. Clerics in minor orders may 
get married, but they cease to be clerics by the very fact of mar
riage; if such marriage was invalidated by the use of force or 
grave intimidation, they remain clerics. A married man who in 
good faith receives major orders without dispensation from the 
Holy See, is forbidden to exercise those orders (Canon 132).

102. Clerics should beware of having in their houses, or asso
ciating with, women who may give reason for suspicion. They 
are allowed to reside only with women about whom there can be 
no suspicion, either because of a natural bond (as mother, sister, 
aunt) or of advanced age, combined in both cases with good 
repute. It is the Ordinary’s prerogative to decide in individual 
3ases whether the retention or further visitation of women (even 
af those who enjoy a good repute) may be the cause of scandal 
and a danger to continency, and to forbid the clergy to retain 
ar visit such women in future. If the priest has been admon
ished repeatedly, and yet continues to be obstinately disobedient 
n the matter, he is to be presumed guilty of concubinage 
(Canon 133). Suspension and privation of office are the penal
ties for concubinage. The manner of procedure is outlined in 
Janons 2176-2181.

a Acta Ap. Sedis, XXVII, 92.
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Various Duties Affecting the Life and Conduct of the 
Clergy

103. The custom of the secular clergy to lead a community 
life is praiseworthy and is to be encouraged, and, where it is 
in vogue, it should be continued as far as possible (Canon 134).

104. Clerics in major orders are under the obligation to 
recite daily all the Canonical Hours according to their proper 
and approved liturgical books. Those clerics who have been 
reduced to the state of laics, as described in Canons 213 and 
214, are not obliged to recite the Divine Office (Canon 135).

The obligation spoken of in this Canon is not new, for it was 
introduced by custom many centuries ago, and was commonly 
recognized as a law. Discussions on this duty may be found in 
all textbooks on canon law or moral theology, old and new. We 
only draw attention to the tendency of the modern world to get 
away from prayer or to hurry through it as much as possible. 
The priest must guard his soul against the subtle influence of 
the spirit of today; if he is not a man of prayer, he is no priest 
at heart, and, not being spiritually minded, he cannot make 
others spiritual. The successful management of a parish or other 
ecclesiastical establishment is not the only goal of a priest’s life; 
the more important part of his life’s work is of a spiritual 
nature.

105. All clerics are bound to wear a becoming clerical garb 
according to the legitimate local customs and the regulations of 
the Ordinary. They shall also have the clerical tonsure, unless 
the custom of the country is against it, and must avoid vanity in 
the dressing of their hair. Clerics are not allowed to wear a ring, 
unless it is conceded to them either by law or by Apostolic 
privilege. Clerics in minor orders, who on their own authority 
and without a legitimate cause discard the ecclesiastical garb 
and the tonsure and, after being admonished by the Ordinary, 
do not obey within a month, forfeit by that very fact the cleri
cal state (Canon 136). The Sacred Congregation of the Council 
on January 10, 1920, declared that the Code of Canon Law does 
not give liberty to all the secular clergy to wear a beard, and 
that the bishops may forbid it in their respective dioceses.3

The Code wisely leaves the matter of the clerical garb and
9 Acta Ap. Sedis, XII, 43. 
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the tonsure to the legitimate customs of the various countries, 
because a universal rule on these matters is impossible. For the 
United States the law of the Third Plenary Council of Balti
more, n. 77, regulates the clothing of the clergy. Cleanliness 
and neatness are in harmony with the dignity of the sacred 
ministers; any affectation in dress is absolutely unbecoming to 
their sacred calling.

106. Clerics are forbidden to give bail or be surety for any 
one, even with their own money, unless they have the permis
sion of the Ordinary (Canon 137).

107. Clerics must absolutely abstain from all things that are 
unbecoming to their state: they must not practice unbecoming 
arts, nor play games of chance for money, nor carry weapons 
(unless there is just cause for fear), nor indulge in hunting 
(never in hunting associated with much display and publicity), 
nor visit saloons or other places of that nature except in cases 
of necessity or for any other just reason approved by the 
Ordinary (Canon 138).4 The Sacred Congregation of the 
Council on June 11, 1921, declared that “quiet” hunting is per 
se permitted to the clergy, and that the hunting which is for
bidden is the so-called venatio clamorosa. According to the 
former law, the Ordinary, because of scandal or peculiar local 
circumstances, could absolutely forbid even “quiet” hunting to 
his clerics, and this authority is not restricted by the Code. He 
can also inflict penalties with the prohibition (not, however, 
suspension to be incurred ipso facto, unless there are grave and 
special reasons for such a severe prohibition).6

108. Clerics must also avoid affairs which, although not un
becoming in themselves, are foreign to the clerical state. With
out Apostolic indult, they shall not practice medicine or surgery; 
nor act as notary public, except in the ecclesiastical curia; nor 
accept public offices that entail secular jurisdiction or admin
istrative duties (Canon 139, § § 1-2). The Holy Office on Jan. 
11, 1951, forbade the clergy to join the Rotary Club (declared 
inexpedient by the Consistorial Congregation on Feb. 4, 1929 ),Oa 
or to be present at their closed meetings.06

4 Concerning conduct of priests on sick-leave, cfr. App. Ill, 2, a. Con
cerning immigration of priests from European countries to America and 
the Philippine Islands, cfr. App. Ill, 2, e. Clerics are forbidden to engage 
in radiaesthctic consultations (cfr. App. Ill, 2, f).

*Acta Ap. Sedis, XIII, 498.
•• Ibid., XXI, 42. »Ibid., XLHI, 95.
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109. Without permission from their Ordinaries the clerics 
shall not act as agents for the goods and property of lay people, 
nor assume secular offices that impose the obligation of render
ing an account, nor exercise the office of solicitor or attorney, 
except in the ecclesiastical court, or in the civil court when there 
is question of their own case or church. Clerics shall not take 
any part at all—not even as witnesses, unless they are forced 
to act as such—in criminal cases in secular courts, if it is a case 
in which the criminal may be punished with a grave personal 
penalty (Canon 139, § 3).

110. Without permission of the Holy See, the clerics are not 
allowed to compete for, or accept, the offices of senator or rep
resentative in those countries where this is forbidden by the 
Holy See; in other countries they shall not seek or accept these 
offices without the permission of their own Ordinary as well as 
of the Ordinary of the place where the election is to take place 
(Canon 139, § 4). In the United States it is not the custom for 
priests to seek any public office, and the Third Council of Balti
more, n. 83, forbids the priests to meddle in political affairs 
unless the defense of morality and sound principles is at stake. 
Some States exclude clergymen generally from holding any 
public office.7 The Sacred Congregation of the Council in a dec
laration of March 15, 1927, ruled that the local Ordinary has the 
right and duty to forbid ecclesiastics by precept to engage in 
political activities when their actions are not in harmony with 
the instructions of the Holy See, and he has the right to punish 
them according to the rules of Canon Law if they violate his 
precept and after due admonition still refuse to obey.8

111. The clergy must keep away from all theatrical per
formances, dances and shows (especially in public theatres), 
which are unbecoming to the clergy, and where their attendance 
might cause scandal (Canon 140). Much depends in this mat
ter on the customs of particular localities and on the general 
reputation of a play-house or a theatre. As a rule, people in 
the United States regard theatre-going as a proper amusement 
and recreation, and take no offense at the clergy’s going to re
spectable places of amusement or recreation. The Code does not 
absolutely forbid theatre-going, but qualifies its prohibition.

’ Declarations concerning secular public offices, cfr. App. Ill, 2, b.
8 Acta Ap. Sedis, XIX, 138.
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The Ordinary has the right to prohibit the clergy from attend
ing anything scandalous of this nature. The Sacred Consistorial 
Congregation on March 31, 1916, issued a Decree forbidding 
priests to promote or favor (ne promoveant, ne foveant) or to 
be present at dances, if arranged by laymen, for the purpose of 
raising funds for the benefit of their parishes or providing rec
reation for the Catholic people under the supervision of the 
priest.0 The Third Plenary Council of Baltimore had already 
forbidden this. This Decree was passed specially for the United 
States, and is not contrary to the Code, which (Canon 140) for
bids clerics to be present at shows, dances and celebrations un
becoming to the clerical state or where their presence causes 
scandal. Since, however, a particular law not contrary to the 
Code is not abolished by the Code (cfr. Canon 22), the Decree 
of March 31, 1916, remains in force. The reason is because, 
though Canon 140 forbids the presence at dances and other 
amusements only when they are unbecoming to the clerical state 
or cause scandal, this Decree cannot be considered contrary to 
the Code, but rather an extension of the prohibition laid down 
by the Third Plenary Council of Baltimore.

112. Clerics shall not volunteer for military service, unless 
they do so with the permission of their Ordinary for the pur
pose of getting free sooner from the service in countries where 
there is compulsory military service for all able-bodied men. 
Clerics must not take part in, nor help in any manner internal 
revolts or disturbances of public order. Clerics in minor orders 
who, in violation of this law, volunteer for military service, for
feit thereby their clerical rank (Canon 141).

113. Clerics are forbidden to engage either personally or 
through others in any business or trading, whether for their 
own benefit or for that of others (Canon 142). That the clergy 
must attend to their spiritual work, and not involve themselves 
in secular business, has been the law of the Church for many 
centuries, and the Code repeats the ancient law. The terms 
“business” and “trading” are well understood in their plain 
and ordinary meaning. One may not conduct a business of 
one’s own through others, nor trade through others. It is gen
erally held by canonists and moralists (with a few exceptions) 
that a cleric may buy shares of stock or bonds in corporations

•Acta Ap, Sedis, VIII, 147. 
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engaged in any legitimate business or trade. It is a common 
form of investing money, and the cleric may invest his own 
money without engaging in any business or trade. As nobody 
in modern times considers such investment as business or trade, 
it cannot be said to be forbidden by the Code. The directors 
of the corporation conduct the business for the corporation, and, 
though the directors are elected by the stockholders and the 
priest who holds stock may vote in this election, he cannot be 
said to engage in 'business, but rather to have lent his money 
in return for interest or dividends and certain rights for the 
safeguarding of the money thus invested. Trading may be done 
not only by a continuous series of actions (as in a store), but 
also by a single action (e.g., buying a piece of property to sell 
when the price advances). It is trading to buy shares of stock 
for the purpose of selling them at a profit. Business cares, trad
ing with its hazards, speculations for profits—all these things 
are not becoming to clergymen, who must be satisfied with a 
safe and sane investment of their money so that their minds 
may be free to devote themselves undividedly to God and to the 
Church.

114. Clerics, including those who have no benefice or office 
which requires residence, are forbidden to be absent from their 
diocese for a notable length of time without at least the pre
sumed permission of their own Ordinary (Canon 143). For 
absence of pastors, cfr. Canon 465.10

Clerics who go into another diocese with the permission of 
their bishop, but are not excardinated, may be recalled for a 
just reason, but the laws of equity must be observed. Similarly 
the bishop of the other diocese may for a just reason deny a 
priest permission to prolong his stay in that diocese, unless he 
has given the extern priest a benefice (Canon 144). In the 
United States there are practically no other benefices than 
parishes, cfr. Canon 114.

In Decrees of December 23, 1929, and January 2, 1937, the 
Sacred Congregation for the Oriental Church published rules to 
be followed in the case of Oriental clerics who go to America or

10 Priests teaching at secular schools, App. Ill, 2, c. Clerics studying 
at laical universities, App. Ill, 2, d. The Sacred Congregation of Sem
inaries and Universities has withdrawn for the present, in all regions 
except Italy, the prohibition forbidding clerics to enroll in secular univer
sities without permission of the Sacred Cougregation.
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Australia for the spiritual care of members of their own Rite, as 
well as for those who go there for a short time for reasons other 
than that of spiritual ministration. In a Decree of September 26, 
1932,11 the same Sacred Congregation laid down regulations for 
both the secular and religious clergy of the Oriental Church who 
leave their patriarchate or country to stay in any other country. 
Such clerics must obtain from their own Ordinary the litterae 
discessoriales and through him the litterae commendatitice of the 
Sacred Congregation for the Oriental Church, which latter will 
indicate the place to which the priest is going and how long he 
may remain there. Although his subjection to his own proper 
prelate or patriarch is not affected, such a priest is subject also 
to the local Ordinary in all matters of discipline, and he must 
obey him. On arrival in the diocese named in the letter of the 
Sacred Congregation, he may not go into another diocese, except 
for a reason approved by both local Ordinaries; and if conditions 
are attached to the permission, he must comply with them. After 
the lapse of the time specified by the Sacred Congregation, he 
must return to his own diocese. If he remains longer without 
reason, the Ordinary shall not permit him to celebrate Mass, and 
shall report the matter to the Apostolic Nuncio or Delegate, or 
directly to the Sacred Congregation. He may not, even tem
porarily. exercise the sacred ministry, unless he was admitted to 
the diocese for that purpose, or has been ordered or expressly 
permitted to do so by the local Ordinary. If he stays for more 
than one year to exercise the sacred ministry in a diocese, he 
must at the end of each year (to be reckoned from the date of his 
appointment by the Sacred Congregation) send to the Holy See 
a report, according to a formula published by the same Congre
gation, concerning the religious condition of the faithful whom 
he has served and his sacred ministry for them. This report must 
be submitted to the local Ordinary, who must vouch for its cor
rectness, endorse it with his signature, append his own remarks 
(if he has any to make), and forward it to the Sacred Congre
gation. This was reiterated on November 16, 1938.12 The priest 
must be forbidden to take up collections and to gather Mass sti
pends, according to the Decree of January 7, 1930, unless he has 
authentic letters from the Sacred Congregation. This, too, was

aActa Ap. Sedis, XXIV, 344.
**Acta Ap. Sedis, XXXI, 169.
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reiterated on July 20,1937,13 by the Sacred Congregation, which 
also declared that, if such permission is granted in some ex
traordinary case, the local Ordinaries will be informed either 
directly or through the Apostolic Nuncio or Delegate.

In reference to the celebration of Mass during his journey to 
the foreign country or his return to his own diocese or country, 
the rector of the church where he wishes to celebrate Mass may, 
if he sees fit, permit him to do so a few times, provided the priest 
exhibits the above-mentioned letter of the Sacred Congregation. 
The rector, however, must write on the letter the date and church 
when and where Mass was said, and add his signature. If the 

- priest remains longer than seems reasonable, the rector must in
form the local Ordinary, who should not allow him to celebrate 
Mass when he remains an unreasonably long time in a place on 
his journey or goes travelling here and there. The Ordinary 
must in this case inform the Apostolic Nuncio or Delegate, or the 
Sacred Congregation.

Finally, the Sacred Congregation urgently requested the local 
Ordinaries to enforce these regulations, if they have Oriental 

• clerics in their dioceses. Meanwhile, it warned the Oriental 
priests to conform to them, and admonished them to ask for a 
rescript from the Sacred Congregation, if they did not already 
have one, for without it they can no longer be permitted to cele
brate Mass outside their own country.

TITLE IV

OF ECCLESIASTICAL OFFICES

115. In the broad sense of the term, an ecclesiastical office 
is [any employment which is legitimately practiced for a spirit
ual purpose?] In the ^strict sense, an ecclesiastical office means a 

[stable position created either by the divine or the ecclesiastical I 
law, conferred according to the rules of the sacred canons, and 
entailing some participation at least in ecclesiastical power, 
whether of orders or jurisdiction^ In law, the term “ecclesias
tical office” is used in its strict sense, unless the context clearly 
indicates the contrary (Canon 145).

“Acta Ap. Sedis, XXIX, 342.
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& • In reference to offices which come under the name of bene
fices, the following Canons on the appointment to ecclesiastical 
offices are to be applied, and also the precepts of Canons 1409- 
1488 on ecclesiastical benefices (Canon 146).

Chapter I

OF APPOINTMENT TO ECCLESIASTICAL OFFICES

, 116. An ecclesiastical office cannot be validly obtained with- 
' out canonical appointment. By canonical appointment is under

stood [the conferring of an ecclesiastical office by the competent 
ecclesiastical authority in harmony with the sacred canonsj 
(Canon 147).

The appointment to an ecclesiastical office is made: (1) by 
free appointment on the part of the legitimate superior; (2) 
by the so-called “institution” in cases where a patron has the 
right to nominate or present to the ecclesiastical superior the 
person who is to obtain the office; (3) if the person is elected, 
the superior who accepts the result of the election is said to give 
the “confirmation”; (4) if the voters postulate the appointment 
of a person to a certain office, the superior who accepts the pos
tulation is said to grant “admission”; (5) finally, an office may 
be obtained simply by election and acceptance of the election 
by the elected, if the law does not require confirmation of the 
election. In reference to the institution in office of a person 
presented or nominated by a patron, special laws are laid down 
in Canons 1448-1471 (Canon 148).

Candidates elected, postulated, presented or nominated by 
any persons for an ecclesiastical office shall not be confirmed, 
admitted or instituted by a superior below the Roman Pontiff, 
unless these persons have first been adjudged suitable by their 
respective Ordinary. The Ordinary thus has the right to subject 
them to an examination, if either the law or the nature of the 
office requires it, or the Ordinary judges it opportune (Canon 
149).
u 117. The conferring of an office which is not legally vacant 
in the manner described in Canon 183, is ipso facto invalid, and 
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the appointment is not validated by a subsequent vacancy. The 
promise of an office not legally vacant has no legal effect, no 
matter who makes the promise (Canon 150).

If an office is vacant by law, but is perhaps actually held JO 
in illegal possession by some one, it may be conferred, provided 
the declaration of illegal possession has been issued according 
to the sacred canons, and mention is made of this declaration 
in the letters of appointment (Canon 151).

ARTICLE I.—OF FREE APPOINTMENT

118. The Ordinary has the right to fill ecclesiastical offices 
within his own territory, unless a limitation of his power is 
prbved. The vicar-general does not possess this power, unless 
he has a special mandate to exercise it (Canon 152).

The candidate for promotion* to a vacant office must be a 
cleric, and must have the qualifications which are demanded I 
either by the common law, or the particular lawL or the rules 
of the foundation of the office or benefice. Candidates are to 
be appointed for their merits, not for any human consideration. 
When the person appointed to an office lacks the requisite quali
fications, the conferring of the office is null and void, if either 
the common or the particular law or the rules of the foundation 
contain, this stipulation; otherwise, it is valid, but it may be 
declared void by the sentence of the legitimate superior (Canon 
153).

119. Offices which entail the care of souls either in the ex-^ 
ternal or the internal forum, cannot be validly conferred upon 
clerics who are not ordained priests (Canon 154). The former 
Canon Law did not insist on the priesthood at the time of ap
pointment, but ruled that within a certain time after the 
appointment the cleric had to receive the priesthood.

Unless special laws specify the term of vacancy, the confer
ring of offices which have become vacant must never be deferred 
over six months from the time when the vacancy becomes known 
to the superior and he is able to act. In the appointment of 
pastors to vacant parishes, Canon 458 leaves it to the judgment 
of the Ordinary to defer the conferring of the pastorship, when 
special reasons make such delay advisable (Canon 155). 
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s • 120. No one shall be given two incompatible offices—that is, 
offices which cannot be filled simultaneously by the same person. 
The concession of a second office by the Holy See is invalid, un
less in the petition for such mention was made of a prior incom
patible office, or unless a clause is added in the papal rescript 
dispensing with this rule of law in the case. Furthermore, in 
virtue of Canon 188, n. 3, a person who accepts and takes posses
sion of a second office incompatible with the first, loses the first 
office ipso facto (Canon 156).

121. An office which has become vacant either through resig
nation or by the sentence of deprivation of the ecclesiastical 

court cannot validly be conferred by the Ordinary who accepted 
the resignation or issued sentence: (1) on members of his own 
household or of the household of the recent incumbent of the 
office; (2) on his own blood relations or relations by marriage 
to the second degree inclusive, or the corresponding relations of 
the recent incumbent (Canon 157).

h A person who confers an office which he ordinarily has no 
power to confer, but only acts for another to supply his negli
gence or his inability to make the appointment, does not thereby 
acquire any jurisdiction over the man thus appointed, and the 
legal status of the latter is the same as though the appointment 
had been made according to the ordinary process of law (Canon 
158). Thus, for instance, Canon 432, § 2, ordains that if, when 
a see becomes vacant, the Cathedral Chapter does not elect 
within the prescribed time the vicar-capitular to take charge of 
the diocese, the archbishop has the right to appoint the vicar
capitular, but he does not thereby obtain any jurisdiction over 
the vicar or over the diocese.

k- 122. The appointment to any office is to be made in writing 
(Canon 159). The Code does not say that the appointment to 
an office is invalid when made orally, but it commands that it 
be done in writing. In those cases only where the Code makes 
the appointment in writing necessary for validity, would an 
oral appointment be invalid.

ARTICLE IL—OF ELECTIONS

^•123. The election of the Roman Pontiff is governed exclu
sively by the Constitution of Pope Pius X, “Vacante Sede 
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Apostolica,” December 25, 1904.11 In other ecclesiastical elec
tions the laws of the following Canons are to be observed, and 
also such special regulations as may have been legitimately en
acted for the election to individual offices (Canon 160). In ref
erence to elections by the Chapters of religious congregations, 
the Code (Canon 507) rules that the special laws on election of 
the various organizations may be retained only in so far as they 
are not contrary to the general laws on election contained in the 
Code (i.e., Canons 160-182).

124. If the right to elect to a vacant office rests with an elec-^ 
toral college, the election, unless stated otherwise in the law, 
shall never be deferred for more than three months reckoned 
from the day on which notice of the vacancy was received. If 
the electoral college has neglected to hold the election within the 
three months, the superior who has the right of confirming the 
election, or to whom passes the right of appointment in default 
of the college, shall freely appoint a person to the vacant office 
(Canon 161).

The three months are called “trimestre utile” to indicate 
that the election may be held at a later date, if impossible within 
the three months. The Code uses the phrase “ or to whom passes 
the right of appointment,” because there may be elections in 
which no confirmation of the election is required by law. If the 
election was held within the prescribed time but did not take 
effect because the elected did not accept the election, or died, or 
if the election was annulled by the superior, or was invalid for 
some reason for which the law does not deprive the voters of 
the right of election, the election may be held again.

Convocation of the Voters

125. Unless particular constitutions or customs regulate the I 
manner of convoking the voters, the president shall convene all 
the members of the electoral college in the prescribed manner

“Amended by the Motu Proprio of Pius XI, March 1, 1922. The most 
important amendment is the extension of time for the holding of the election 
of the new Pope from ten to fifteen days after the death of his predecessor 
and two or three additional days at the option of the members of the Con
clave. The law was further amended and completely revised by the Constitu
tion “Vacantia Apostolic© Sedis” of December 8, 1945. The most notable 
change introduced by this Constitution is the requirement of one vote more 
than two-thirds of all the votes for the election of the Supreme Pontiff. Cfr. 
App. I; App. Ill, 3, a. 
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at a place and a time convenient to the voters. If the convo
cation is to be announced to each one personally, it suffices for 
validity, if the notice be addressed either to the place of domicile 
or quasi-domicile of the voters, or to the place where they actu
ally stay. If one of the voters was neglected, and for that reason 
missed the election, the election is valid, but the person thus 
neglected may demand that,the competent superior recind the 
election provided lack of notification and absence from the elec
tion is proved. The party retains this right even after the 
election has been confirmed, provided he can furnish legal proof 
that he forwarded his objection to the competent superior within 
at least three days after obtaining knowledge of the election.
.If more than one-third of the voters were neglected in the con
vocation, the election is ipso jure invalid. The lack of notice 
does not invalidate the election, if those who were not called 
are nevertheless present. If the election is to an office which is 
to be held for life, the convocation of the electors made before 
the office was vacant has no legal effect at all (Canon 162).

The Code uses the phrase “neglected” (neglectus fuerit) to 
indicate the intentional failure to send the announcement of an 
election to a voter. If the failure to notify a voter was acci
dental, the voter who did not get the notice has no right to de
mand an annulment of the election. The Code seems to suppose 
that the slighted voter will make this objection to the election 
by mail, as the term “forwarded” (transmissum) indicates. If 
it is done by mail or telegram, the letter must be posted (i.e., 
put into a mail box or post office), or the telegram given to the 
company for transmission, within three days after knowledge 
of the election was obtained from any source that gave certainty 
of the fact.

126. The convocation having been legitimately made, the 
right to elect rests with those who are present on the day fixed 
in the notice, and no one has a right to vote either by letter or 
by proxy, unless the particular law rules otherwise (Canon 163).

Qualified Voters

127. Even though one and the same person may have the 
right to vote* under several titles, he may nevertheless cast but 
one vote (Canon 164), No one who does not belong to the elec- 
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toral college, may be admitted, except in virtue of privileges M2 
legitimately acquired; otherwise the election is ipso facto null 
and void (Canon 165). If laymen meddle in any way in the / 
ecclesiastical election, or interfere with its canonical freedom, 
the election is ipso facto invalid (Canon 166).

128. The following persons may not cast a vote: fC>
(1) Persons incapable of a human act;
(2) Persons under the age of puberty; \
(3) Persons suffering from censure or infamy of law, if such 

censure or infamy has previously been inflicted by a declaratory 
or condemnatory sentence;

(4) Persons who have joined an heretical or schismatical 
sect, or publicly adhered to such. This refers to Catholics who 
have fallen from the faith, as a similar phrase in Canon 542 was 
explained by the Committee for the Authentic Interpretation 
of the Code;12

(5) Persons deprived of the active vote either through legi
timate sentence of the ecclesiastical judge or by the common or 
the particular law.

If any one of the aforesaid persons is admitted to the elec
tion, his vote is invalid, but the election is valid unless it is 
certain that the elected would not have had the required num
ber of votes without the illegal vote; and the election is invalid i if a person excommunicated by a declaratory or condemnatory 
sentence has knowingly been admitted to vote (Canon 167).

If any of the voters is present in the house in which the 
election takes place, but cannot be present at the election on 
account of ill-health, his written vote shall be taken by thef 
tellers, unless particular laws or. legitimate customs provide 
otherwise (Canon 168).

Manner of Voting

129. A vote is null and void unless it is: (1) free, wherefore |
a vote is null and void if, through grave fear or deceit, the 
voter was led directly or indirectly to cast his vote for a certain 
person, or for several persons separately; (2) secret, certain, 
absolute, and determinate. Conditions attached to a vote before 
the election are to be ignored (Canon 169). No one can validly 
vote in his own favor (Canon 170). 1

«October 16, 1919 (Acta Ap. Sedis, XI, 480).
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> 130. Before the election at least two tellers from among the 
voters are to be appointed by secret ballot, unless they are al
ready appointed by the proper statutes of the organization. The 
tellers and the president, if the latter is one of the body of 
voters, smust take the oath^to discharge their office faithfully, 
and to a;eep secret the transactions in the assembly even after 
the completion of the election.

The tellers shall take care that the votes are cast secretly. 
faithfully, individually and in the proper order of precedence. 
After all the votes have been cast, they shall collect the same 
and shall in the presence of the president of the election ascer
tain whether the number of votes corresponds to the number of 
voters; then they shall open the ballots and make known to the 
voters how many votes each candidate received. In the inspect* 
ing and counting of the votes the particular constitutions or 
legitimate customs are to be followed.

If the number of votes be larger than the number of voters, 
the ballot is null and void.

The votes are to be burned immediately after each ballot, or, 
if there are several ballots in the same session, after the session. 
All the proceedings of the election shall be accurately recorded 
by the one who acts as secretary, and they must be signed by 
the secretary, the president and the tellers and kept carefully 
in the archives of the electoral college (Canon 171). Regarding 
the number of ballots, cfr. above, n. 77.

Election by Compromise

> 131. Unless the law rules otherwise, the election may be made 
also by compromise, if the voters by unanimous and written 
consent agree to transfer for that one election the right of elec
tion into the hands of one or several qualified persons, either of 
their own body or outsiders, who shall by the power thus re
ceived hold the election in the name of all. If the electoral col
lege be a clerical one, the persons chosen by compromise must 
be priests, or otherwise the election is invalid.

The persons appointed by compromise must, under pain of 
nullity of the election, observe the conditions attached to the 
compromise, if these are not contrary to the common law. If no 
conditions were attached, they must observe the common law 
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regulating elections. Conditions contrary to the common law 
are considered as though not made.

If the voters by compromise appointed only one person, this 
one cannot elect himself; if several were designated, no one of 
these can add his vote to that of the others who vote for him^ 
in order to effect his election (Canon 172).

132. The compromise ceases and the right of election is re-(6 
turned to the voters: (1) by revocation of the body of voters 
before the persons appointed by compromise have begun to 
exercise their right; (2) if one of the conditions of the compro
mise was not fulfilled or observed; (3) if the election was held, 
but proved invalid (Canon 173).

Result of the Election

133. The person who obtained the majority of the votes (as r 
defined in Canon 101, § 1, n. 1, cfr. above, n. 77), is considered 
elected and is to be proclaimed as such by the president of the 
electoral college (Canon 174). The election is to be made known 
at once to the person elected, and within eight days at the most < 
from the time he received the notice he must declare whether 
he accepts the election or not; otherwise he loses every rights 
acquired by the election (Canon 175). The period of eight days 
is called “octiduum utile” to indicate that the person elected 
does not lose his right to the election, if for any reason the notice 
did not come to him or was delayed, or if he was not able to 
answer within that time.

134. If the person elected renounces his election, he thereby 
forfeits all rights acquired by the election, even though he after
wards regrets his renunciation. He may, however, be re-elected. 

Vrhe body of voters must proceed with a new election within one 
month from the date on which they receive notice of the re
nunciation?}

[By the acceptance of the election the one elected obtains im
mediately the full right of the office, unless confirmation of the 
election is necessary .J If the law requires confirmation, the 
elected acquires only a claim to the office. Before confirmation 
of the election has been received, the person elected is forbid
den to meddle in the administration of either the spiritual or 
temporal affairs of the office under the pretext of his election. 
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sand any acts which he may execute are null and void (Canon 
176).

135. A particular law, if approved by the Holy See since 
the promulgation of the Code, may deprive the person elected 
of the liberty to renounce the election, as is done by some of the 
constitutions of religious organizations. The old Canon Law 
gave the person elected one month’s time to accept or refuse the 
election. If the elected first renounces his election and after
wards changes his mind and accepts the election, the matter is 
decided by whichever notice gets first to the president of the 
election. If he first accepts and afterwards refuses the election, 
the effect of such action depends on the nature of the election. 
If the election does not require confirmation, the acceptance 
which has come to the president of the voters finishes the entire 
matter, for the law confers the office immediately when ac
cepted: the laws on renunciation of offices govern after the 
acceptance. If the election needs confirmation, it seems that the 
elected may within the eight days withdraw his first acceptance, 
if the confirmation has not yet been requested of the competent 
superior. This is the opinion of commentators on the old Canon 
Law, and these same commentators state that, if the petition for 
confirmation has been sent to the superior and received by him, 
it is left to the judgment of this superior whether he will con
sider the resignation. The voters cannot in such a case elect 
another without permission from the superior.13

Confirmation of the Election

i 136. If the election needs confirmation, the person elected 
must, either in person or through another, ask the competent 
superior for such confirmation within eight days after accept
ance of the election; otherwise he loses all right to the office, 
unless he can prove that he was prevented by some just impedi
ment from asking for the confirmation within the appointed 
period.

The superior may not refuse the confirmation, if he has ascer
tained that the person elected is suitable, and that the election 
was conducted according to the rules of law. The confirmation 
must be given in writing. Upon the receipt of the confirmation,

“Wernz, “Jus Decret.,” II, 145, n. 380.
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the person elected obtains full rights to the office, unless the law 
rules otherwise (Canon 177). In some offices the law forbids the 
person elected and confirmed to exercise any of the powers oft| 
the office until after the canonical installation in office.

137. If the election was not completed within the prescribed 
period, or if the body of voters has been punished with depriva
tion of the right to elect, the free appointment to the office 
devolves on the superior who would have had the right to con
firm the election, or on him who succeeds to the rights of the 
voters to fill the office (Canon 178).

ARTICLE IH.—OF POSTULATION
r

138. If the election of the person whom the voters think r
most capable and preferable, is obstructed by some impediment 
on the part of that person, and if the impediment is of a nature 
that it can be, and usually is dispensed from, the voters may by r 
their votes request the competent superior to admit this person m 
to the office, even when there is question of an office for which
the elected person does not need confirmation (Canon 179, § 1) 
This is called postulation in law, and it is permissible under th 
above conditions unless the law rules otherwise. In the electiod
made by religious organizations, Canon 507 rules that election 
by postulation can be admitted only in extraordinary cases, and 
provided the constitutions of the particular organization do not 
forbid the postulation.

The persons appointed by compromise of the voters to make $ 
the election in the name of all, cannot postulate unless this is' 
explicitly granted to them in the mandate or compromise 
(Canon 179, § 2).

In order that the postulation may be valid, the majority of 
votes must be in its favor, and, if it concurs with the election, 
there must be at least two-thirds of the votes in favor of postu- 
lation. The vote for postulation must be expressed by the term 
” postulo,” or its equivalent; the formula, “eligo vel postulo,” 
or an equivalent one, stands for election if there be no impedi
ment, otherwise for postulation (Canon 180).

139. The Committee for the Authentic Interpretation of the 
Code has decided that if, in the third balloting (which is final), 
some voters postulate one person, while others elect another, and 
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the one postulated does not have the required two-thirds of all 
votes, the other is elected on a relative majority of votes; he does 
not need an absolute majority. If votes are cast for one who 
is postulated, and also for two or more candidates who can be 
elected; then, in the third balloting, if the one postulated does 
not have two-thirds of all the votes cast, one of those who could 
be elected and who has a relative majority of votes, excluding 
the one who was postulated, is to be considered elected.14 The 
person postulated must, therefore, have two-thirds of all the 
votes cast, and unless he has that number of votes at least in 
the final balloting, one of the persons who could be elected is 
preferred to the one postulated on a relative majority of votes.

140. The postulation must be forwarded within eight days to 
the superior who has the power to confirm the election, if he has 
also the power to dispense from the impediment; otherwise to 
the Roman Pontiff or to another authority having the faculty to 
dispense. If the postulation was not sent to the superior within 
the prescribed time, it becomes ipso facto null and void, and the 
voters lose for this one election the right to vote or to postulate, 
unless they can prove that they were prevented by a just impedi
ment from forwarding the postulation. By the postulation the 
person nominated for the office does not acquire any right, and 
the superior is free to reject the postulation. After the presen
tation of the postulation to the superior, the voters cannot re
voke it except with the consent of the superior (Canon 181).

141. If the superior rejects the postulation, the right to elect 
rests with the body of voters, unless the voters knowingly postu
lated a person who was affected by an impediment of such a 
nature that the dispensation could not be, or usually is not 
granted; in that case the filling of the office in question rests 
with the superior. If the postulation is admitted, the person 
thus chosen for the office is to be notified of his admission to the 
office, and he must within eight days answer whether or not he 
accepts the appointment to the office, as is prescribed in Canon 
175: if he accepts, he thereby at once acquires full right to the 
office (Canon 182).

“July 1, 1922 (Acta Ap, Sedis, XIV, 406).
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Chapter II

OF THE LOSS OF ECCLESIASTICAL OFFICES

142. An ecclesiastical office may be lost by renunciation^ by 
deprivation, by removal, by transfer and—in the case of offices 
to which one was appointed or elected for a definite period of 
time—by the, lapse of this period. An ecclesiastical office is not 
lost by the fact that the superior who made the appointment r 
goes out of office in any way, unless the law ordains otherwise, '' 
or the appointment to the office was made by the superior under 
the clause: “ad beneplacitum nostrum” or an equivalent phrase 
(Canon 183)

Resignation of Offices

143. Anyone capable of performing a human act may resign 
an ecclesiastical office for a good reason, unless the resignation 
is forbidden to him by a special prohibition (Canon 184). The 
Code mentions several cases where resignation is forbidden o 
is subject to certain restrictions: for instance, the resignatio: 
of benefices by clerics in major orders (Canon 1484), the resig
nation of a benefice under the title of which a cleric was or
dained (Canon 1485), the resignation of a cleric’s benefice 
during his novitiate (Canon 568). In religious organizations 
the constitutions may forbid the resignation of offices conferred 
by election in the Chapter.

A resignation based on grave and unjust intimidation, or^ 
on deceit, substantial error or simony, is ipso jure void (Canon 
185).

The validity of a resignation requires that it be made in\ 
writing, or orally before two witnesses, or by a proxy appointed 
by special mandate. A written statement of the resignation 
made in any of the foregoing ways is to be deposited in the re
spective Curia (Canon 186).

The resignation, to be valid, must usually be made to him, 
who has the right to accept it, or, if it does not need acceptance, 
to him from whom the cleric received the office or who takes the 
latter’s place. Wherefore, if the office was conferred by con
firmation, admission, or institution, the renunciation must be 
made to the superior in whom the right to grant the confirma- 
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tion, admission, or institution is vested by ordinary law (Canon 
187).

144. All offices shall be vacant ipso facto by tacit resignation 
i in the following cases:
' (1) If a cleric makes religious profession, the rules of Canon

584 being observed in the case of benefices. That Canon states 
that one year from any religious profession parochial benefices 
become vacant, and after three years all others;

(2) If a cleric who has obtained an office neglects to assume 
the office within the time fixed by law, or, in default of a term 
fixed by law, within the time determined by the Ordinary. The

>time is called “tempus utile” to indicate that the office is not 
‘ lost by the lapse of time, if the cleric appointed did not receive 

notice or was unable to act during the specified period of time;
(3) If a cleric has accepted another office incompatible with 

the first, and has obtained peaceful possession of the second, 
in which case the first one is ipso facto vacant;

(4) If a cleric has publicly lapsed from the Catholic Faith;
(5) If a cleric has contracted marriage, though only by the 

ceremony of a so-called civil marriage;
(6) If a cleric has volunteered for military service contrary 

to the law of Canon 141;
(7) If a cleric has put aside his clerical garb on his own 

initiative and without a just cause, and has not resumed the 
clerical garb within a month from the warning of his Ordinary 
to do so;

(8) If a cleric has unlawfully deserted the residence to 
which he is bound, and, despite his Ordinary’s warning, has 
neither appeared, nor answered within a reasonable time fixed by 
the Ordinary, without having a legitimate excuse for not appear
ing or answering (Canon 188).

145. The superiors shall not accept resignations unless there 
ris a just and proportionate cause for them. The local Ordinary 
shall either accept or reject resignations within one month 
(Canon 189). The Committee for the Authentic Interpretation 
of the Code has declared that the Ordinary may accept a resig
nation even after the month has elapsed, unless the resigner 
has revoked his resignation and has notified the Ordinary to 
that effect before the latter accepted the resignation.15

«July 14, 1922 (Acta Ap. Sedis, XIV, 526).
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146. The resignation having been legitimately made and ( 
accepted, the office becomes vacant after the resigner has re
ceived notice of the acceptance. The resigning cleric remains 
in office until he has received authentic notice of the acceptance 
of his resignation by the superior (Canon 190). Once the resig- 
nation has been legitimately made, there is no more time for 
reconsideration, but the resigning cleric may again acquire 
the office under another title (Canon 191, § 1). The Committee 
for the Authentic Interpretation of the Code in the decision just 
cited has declared that the resigning cleric may revoke the resig
nation before the superior has accepted it. The term “accepted” 
does not refer to the receipt of the letter or other instrument 
containing the resignation, but the statement of the superior 
that he accepts the resignation and releases the cleric from 
the office.

The notice of the acceptance of the resignation is to be f 
sent promptly to those persons who have any rights concerning 
the appointment to that office (Canon 191, § 2).

Deprivation of Office i

147. The deprivation or loss of an office may be incurred < 
either according to the law itself, or through the act of the 
legitimate superior. The Ordinary cannot deprive a cleric of 
an irremovable office, except by the process prescribed by law.t

In the case of a removable office, the deprivation may be 
decreed by the Ordinary for any just reason according to his 
prudent judgment, even though there is no offense on the part 
of the cleric. While the Ordinary should observe natural equity, 
he is not bound to follow a certain form of procedure except 
in the removal of rectors from removable pastorates in which 
the Canons prescribe the manner of procedure (cfr. Canons 
2157-2161). The deprivation of office has no effect until it has 
been communicated by the superior, and from the decree of 
the Ordinary recourse to the Apostolic See is granted “in devo- 
lutivo” only (Canon 192). The recourse “in devolutivo” means 
that the decree of the Ordinary is not suspended by such appeal, 
and that the person removed has therefore to obey and vacate 
the office.
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Transfer from One Office to Another

fj 148. The transfer from one ecclesiastical office to another 
can be ordered only by him who has the right both to accept 
the resignation, to remove the incumbent from the first office, 
and transfer him to another. When the transfer is made with 
the consent of the cleric, any reasonable cause suffices. When 
the transfer is made against the will of the cleric, the regula
tions regarding the cause and procedure in the case of depri
vation of office (Canon 192) should be observed. In reference 
to the transfer of pastors, Canons 2162-2167 are to be followed 
(Canon 193).

In the transfer, the first office becomes vacant when the 
cleric takes canonical possession of the second office, unless the 
law or the legitimate superior has provided otherwise. The 
transferred cleric receives the income of the first office until 
he has taken possession of the second (Canon 194).

The persons who elected, postulated or presented a cleric 
to an office cannot deprive him of the office, nor can they recall, 
remove or transfer him to another office (Canon 195).

TITLE V 
OF ORDINARY AND DELEGATED POWER

149. The Catholic Church possesses, by divine institution, 
the power of jurisdiction or government. This power is two
fold : that of the external forum, and that of the internal forum, 
or forum of conscience. Finally, the internal forum is subdivided 
into the sacramental and the extra-sacramental forum (Canon 
196).

es. 150. Ordinary power of jurisdiction is that which is auto
matically atached to an office; delegated power is that which is 
committed to a person. Ordinary power may be either proper 
or vicarious (Canon 197).15b Ordinary power is obtained 
through an office to which the law automatically attaches certain 
powers; the delegated power by commission from the superior 
(or in certain instances, from the law). The delegated power 
supposes a superior as the principal and the inferior acting in 
the name of the superior.

By Ordinaries are^to be understood in law (unless explicitly 
“bCfr. App. Ill, (6) (e).
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excepted in individual instances): the Roman Pontiff, within fl 
their respective territories the residential bishop, abbot and fj 
prelate nullius (and their vicar-general), administrator, vicar i 
and prefect Apostolic. Furthermore, those persons are Ordi- 
naries who, in case of vacancy of the above offices, succeed to the 
office during vacancy by the provisions of the law or of approved < 
constitutions. In exempt clerical religious organizations, the 
major superiors are grdigarijg over their subjects. By the term C 
Ordinarius loci or locorum are meant ^11 persons enumerated _ 
in this Canon with the exception of the religious superiors^ 
(Canon 198). <

Delegation of Ordinary and Delegated Power

151. The person who has ordinary power of jurisdiction can 
delegate it to another, either totally or» in part, unless the law 
explicitly restricts the power of delegation.

Jurisdiction delegated by the Holy See can be subdelegated, 
either for one act or even habitually, unless the first person 
was delegated for personal qualifications, or subdelegation was 
forbidden.

Jurisdiction delegated for a “universality of affairs” (i.e., f 
all cases of a certain category) by an Ordinary inferior to the < 
Roman Pontiff can be subdelegated in individual cases. U* *

In all other cases, the delegated power of jurisdiction may 
not be subdelcgated without explicit concession. Duties, how-*4 
ever, which do not entail jurisdiction, can be subdelegated by 
delegated judges, even though subdelegation was not explicitly 
granted.

No subdelegated power can be further subdelegated, unless ' 
this faculty has been explicitly granted (Canon 199).15c

The general rule is that he who has ordinary power, can 
delegate the same, unless the law states otherwise. Sometimes 
the Code plainly forbids it; in other cases, the prohibition must 
be inferred from other Canons of the Code. Thus, the pastors 
have ordinary jurisdiction to hear confessions, and no express 
prohibition of delegation is found in the Code, but the Com
mittee for the Authentic Interpretation of the Code declared 
that the pastors cannot delegate other priests.10 The reason is

Cfr. App. Ill, (6) (e).
10 Oct. 16, 1919; Acta Ap. Sedis, XI, 477. 
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that Canons 874 and 875 explicitly state who may delegate 
priests for the hearing of confessions, and the pastors are not 
mentioned.

152. The Code rules that one who is delegated by the Holy 
See can subdelegate his powers, not only for an individual case 
but also habitually, unless the delegation was given for reason 
of personal fitness of the one delegated, or the subdelegation 
was forbidden. With reference to the faculties granted to the 
bishops by the Code, the Sacred Penitentiary declared that the 
bishop cannot delegate these faculties to his priests.17 The 
reason evidently is that these faculties are privileges (which 
the Code calls them in Canon 349), given to the episcopal dig
nity; these faculties stand, therefore, in a class by themselves, 
and do not come under the delegated powers of jurisdiction 
of which Canon 199 speaks.

The delegate “ad universitatem negotiorum” may sub
delegate his powers in individual cases. The “universality of 
affairs” does not necessarily mean a delegation of all the powers 
which a person vested with ordinary power possesses; it may be 
universal in reference to a certain part of the business of the 
superior. The Committee for the Authentic Interpretation of 
the Code has declared that general delegation ad universitatem 
negotiorum according to Canon 199, § 1, is not understood to 
confer eo ipso upon the delegate of the Bishop general delega
tion to assist at marriages, nor even that such general delegation 
to assist at marriages according to Canon 1096, § 1, may be so 
granted to him.18

Interpretation of Ordinary and Delegated Power

153. The ordinary power of jurisdiction and the delegated 
jurisdiction for a “universality of affairs” are to be interpreted 
liberally; all other jurisdiction strictly. It is understood, how
ever, that the person to whom jurisdiction has been delegated, 
has been granted all power necessary to make his jurisdiction 
effective. He who claims to possess delegated jurisdiction, has 
the burden of proving the delegation (Canon 200).

” July 18, 1919; Acta Ap. Sedis, XI, 332.
“January 25, 1943; Acta Aps Sedis, XXXV, 58.
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How Jurisdiction Is to Be Exercised

154. The power of jurisdiction may be exercised directly^ 
over subjects only. The judicial power, both ordinary and 
delegated, may not be exercised for one’s own convenience nor f 
outside the proper territory (Canon 201, §§ 1-2). Exceptions f 
to this rule are contained in Canons 401, 881, and 1637. Canon > 
401 states that the canon penitentiary at the cathedral and at * 
a collegiate church has ordinary power, and may absolve sub- ( 
jects of the diocese even outside the territory of the diocese. 
Canon 881 extends this same ruling to one who has ordinary 
power to absolve. Canon 1637 refers to an ecclesiastical judge 
who is either expelled from his territory or prevented from 
exercising his power, in which case he may exercise it in a 
territory outside his jurisdiction, notifying the local Ordinary 
of his action.

155. The non-judicial or so-called voluntary jurisdiction can fC 
be exercised even in one’s own favor, and made use of even 
outside one’s territory, and in favor of a subject who is outsid 
the territory, unless the nature of things or the law forbids sue 
use of jurisdiction (Canon 201, § 3).

156. Acts of jurisdiction based on either ordinary or dele- 
'gated power granted for exercise in the external forum, are .
valid also in the internal forum; acts based on jurisdiction for^ 
the internal foilum only, are not valid in the external forum. 
Power given for the internal forum can be exercised also out
side of confession, unless the faculty is restricted to the sacra
mental forum. If the forum for which power was granted is 
not expressed, the power is considered granted for both the < 
internal and external forum, unless the contrary is certain from! 
the very nature of the power (Canon 202). The priest’s facul
ties usually extend to the internal forum only. The internal 
forum deals with matters of conscience, with affairs which are 
not public; the external forum deals with matters of a public 
character, the public standing of persons in the Church.

The delegate who acts beyond his mandate, either as to the 
matters or the persons over which he received power, acts in
validly : a mere deviation from the method of transacting the 
affair as desired by the person delegating authority, is not 
considered a transgression of the limits of the delegation, unless 
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the method was prescribed as a condition of the delegation 
(Canon 203).

2>. 157. If a person applies to a higher superior, passing over 
a subordinate, the so-called voluntary jurisdiction of the latter 
—whether ordinary or delegated—is not thereby suspended: 
he shall not, however, interfere in a matter submitted to the 
higher superior except for a grave and urgent reason, and in 
this case shall immediately notify the superior of his action 
(Canon 204). The term “voluntary jurisdiction” is used in 
contrast to “jurisdictio contentiosa or judicialis.” The volun
tary jurisdiction embraces the legislative and administrative 
power; the judicial, as the name suggests, has to do with the 
power exercised in the ecclesiastical court of deciding litigated 
questions of rights by judicial procedure and punishing trans
gressions of the law after trial and conviction. Here must be 
noted the rules laid down in Canons 43-44 regarding favors 
asked from and refused by one of the Sacred Congregations 
(which cannot be obtained from another Congregation without 
the consent of the first), and favors refused by the Ordinary 
(which may then under no condition be granted by the vicar
general).

Several Delegates in the Same Case

158. If several men have received delegated power over the 
same affair, and doubt arises whether the delegation was given in 
solidum (to each independent of the other) or colie cjialit er (to. 
each as members of a body), it is to be considered given in 
solidum in matters which do not require judicial proceedings, 
and given collegialiter in matters which do require judicial pro
cedure. If several persons are delegated in solidum, he who first 
makes use of his power in the case excludes the others from act
ing, unless the first delegate is afterwards impeded, or does not 
wish to continue to act in the affair. If several persons are 
delegated collegialiter, all must act together in the matter to 
make their action valid (cfr. Canon 207, § 3), unless the rescript 
of delegation provides otherwise (Canon 205).

If several persons have been delegated for the same affair 
successively, the first delegate in the order of time must trans
act the affair unless the later rescript of delegation given to 
another person explicitly revokes the power of the first dele
gate (Canon 206).
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Cessation of Delegated and Ordinary Power

159. The delegated power expires in the following cases: fl 
@ when the mandate has been executed; (2) when the time 
of delegation has expired, or the number of cases for which it 
was given has been exhausted; when the final motive or 
cause of the delegation ceases; (4J by recall of the delegation 
by the delegating superior conveyed directly to the delegate; 
(5) by renunciation of the delegate conveyed directly to then* 
delegating superior and accepted by him. Delegated jurisdic-^ 
tion does not cease on the retirement from office of the delegat- A 
ing superior, except in the two cases mentioned in Canon 61 
(Canon 207, § 1; cfr. above, n. 45). Privileges granted ad 
beneplacitum nostrum cease when the superior who granted 
them goes out of office (cfr. Canon 73). The same rule, applies 
in dispensations which extend over a certain length of time, if 
given ad beneplacitum nostrum (cfr. Canon 86).

Power granted for the internal forum is still validly exer 
cised, if through inadvertence the priest has not noticed tha 
the time for which the faculties were given has elapsed, or that 
the number of cases has been exhausted (Canon 207, § 2).

When several persons are delegated collegialiter, all lose their 1 
delegated powers if one fails to act (e.g., owing to death, 
absence, refusal), unless the contrary is stated in the delegation 
(Canon 207, § 3).

160. As stated in Canon 183, the ordinary power does not 
cease on the retirement of the superior who conferred an office 
to which ordinary power is attached: it ceases on the loss of 
office; it is suspended by legitimate appeal, unless the appeal 
is only in devolutivo, and its use is invalid in the cases specified 
in Canons 2264 and 2284 (Canon 208). The first of these 
Canons states that the exercise of power by a person excom
municated by condemnatory or declaratory sentence of the 
ecclesiastical court is invalid. Canon 2284 extends this ruling 
to suspensions which forbid acts of jurisdiction, and declares 
these acts invalid after the suspension has been inflicted by 
condemnatory or declaratory sentence.
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Jurisdiction Supplied by the Church

161. The Church supplies jurisdiction both for the external 
;and the internal forum: (1/in common error; (2) in a positive 
'and probable doubt whether of fact or law (Canon 209).18a Com
mon error consists in the erroneous belief of all or nearly all 
the people of a place, parish, community, that a man has juris
diction. The fact that the person knows that he has no juris
diction, does not interfere with the validity of his acts if by 
common error he is believed to have jurisdiction. In the old 
Canon Law the great majority of canonists and moralists did 
not admit that common error alone was sufficient to make the ex
ercise of jurisdiction valid; they demanded in addition the 
“titulus coloratus,” that is to say, some act on the part of the 
superior which is ordinarily sufficient to confer jurisdiction, 
but which, on account of some secret impediment, was ren
dered invalid. That “color of title” is no longer required, and 
in the case of common error, no matter how created, the Church 
supplies the jurisdiction for the benefit of the people.19

162. The Church likewise supplies jurisdiction in a positive 
and probable doubt. Authors do not agree on the interpretation 
of the terms, “negative” and “positive” doubt. Generally 
speaking, a negative doubt means that one has no reason to 
serve as a basis for deciding a question, and it is about equal 
to ignorance on that question. A positive doubt means that one 
has a good reason for deciding a question one way, but that 
there is also a reason in favor of a contrary • decision of the 
question. For example, the reasons for and against the existence 
of jurisdiction in a certain case create a positive doubt; and, if 
the reasons on both sides are of such weight so as to create a 
bona fide doubt, the Church supplies the jurisdiction, even 
though actually the person did not possess it.

The Power of Orders May Not Be Delegated 
b • 163. The power of orders which has been attached to an 
office by the legitimate ecclesiastical superior or has been com- 

“*Cfr. App. Ill, (6) (e) and (14) (b).
“In a study of the question of the supplying of jurisdiction in common 

error to a priest for the hearing of confessions, Raus in the Linzcr Quartal- 
schrift, LXXV, 297, sums up the opinion of commentators on the Code, 
and states that they fere communiter, require necessity or a grave reason 
to hear confessions licitly with jurisdiction supplied by conwn error. 
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mitted by him to a person, cannot be delegated to others, unless 
the law or an indult explicitly allows such delegation (Canon 
210). There are two distinct powers in the Church, the power 
of jurisdiction and the power of orders. The rules of the Code 
on ordinary and delegated power have reference to the power 
of jurisdiction only. As to the power of orders, both ordinary 
and delegated, the Code does not admit delegation or subdele
gation except by explicit concession. The power of jurisdiction 
imports the government of the faithful, in its legislative, ad
ministrative and judicial functions; the power of orders refers 
to the sacred ministry and the divine cult. Some acts necessi
tate the exercise of both powers, as, for instance, the adminis
tration of the Sacrament of Penance which partly partakes of 
the power of jurisdiction or government (since it involves the 
judgment of the conduct of the faithful), and partly pertains 
to the power of orders (because of conferring a sacrament).

TITLE VI

OF THE REDUCTION OF CLERICS TO THE STATE 
OF THE LAITY

164. Though sacred ordination once validly received cannot S 
be invalidated, a cleric in major orders may be reduced to the • 
state of the laity by rescript of the Holy See, by decree or 
sentence of the ecclesiastical court in the case mentioned in 
Canon 214. or by the penalty of degradation. A cleric in minor 
orders may be reduced to the state of the laity not only for 
reason of the causes laid down in law which ipso facto effect 
the reduction, but also by his own free will, after first notifying 
the local Ordinary of his intention. Furthermore, for a just 
cause, the local Ordinary may on his own initiative issue the 
decree of reduction when he prudently judges that, all things 
considered, the cleric cannot with due respect for the clerical 
state be promoted to sacred orders (Canon 211).

If a cleric in minor orders has for any reason returned to 
the state of the laity, he may again be admitted to the clergy 
with the permission of the Ordinary into whose diocese he was 
incardinated by ordination. The Ordinary shall grant the per-
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mission only after a diligent inquiry into the life and character 
of the individual, and after a test the length of which is to 
be determined by the judgment of the same Ordinary. [A cleric 
in major orders who has returned to the lay state cannot be 
admitted again to tlie clerical state without the permission of 
the Holy SeeJ (Canon 212).

f(5 All clerics who have been legitimately reduced, or have 
returned, to the state of the laity, thereby lose the offices, 
benefices, rights and privileges of the clergy, and are forbidden 
to wear the cassock and the tonsure. A cleric in major orders, 
however, is bound by the obligation of celibacy, except in the 
case mentioned in Canon 214 (Canon 213). foRCX

165. A cleric who received a major order through grave 
fear may be reduced to the state of the laity by sentence of 
the ecclesiastical judge, provided he can prove that he was 
ordained out of grave fear and has not ratified the ordination 
afterwards, at least tacitly, by the exercise of the order with 
the intention of undertaking the obligations of the major orders. 
By the sentence of reduction he is freed from the obligation 
of celibacy and from the duty of saying the Divine Office. The 
compulsion and absence of ratification must be proved in the 
manner prescribed in Canons 1993—1998 (Canon 214).

Section II

OF CLERICS INDIVIDUALLY

166. The Supreme Authority of the Church has the exclusive 
right to erect ecclesiastical provinces, dioceses, abbeys and prel- 
atures nullius, vicariates and prefectures apostolic, or to change 
their limits, divide, unite, and suppress them. In law, the term 
“diocese” refers also to abbeys or prelatures nullius, unless the 
nature of things or the context show the contrary (Canon 215).

167. The territory of every diocese shall be divided into 
distinct territorial sections, and each portion shall have its own 
proper church to which the Catholic population of the district 
shall be assigned. Such a church is presided over by a rector 
as the proper pastor for the necessary care of souls. The vicari
ates and prefectures apostolic shall be divided in like manner,
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where it can conveniently be done. The parts or sections of a 
diocese are called parishes; those of vicariates and prefectures 
apostolic are called quasi-parishes, and the priests assigned 
to the quasi-parishes are called quasi-pastors (Canon 216, 
§§ 1-3).20

168. Without special permission from the Holy See, the 
constitution of parishes may not be based on the difference of 
languages of the people in the same town or territory. It is 
likewise forbidden to establish purely personal parishes for 
certain families or persons. Where such parishes have been 
already established, no change shall be made without consulting 
the Apostolic See (Canon 216, § 4). In the United States there 
are many parishes for people of different languages, and these 
do not as a rule have any boundary lines because such a divi
sion is practically impossible. For the efficient care of the 
foreigners such parishes are necessary in many places. The 
Code demands that the Holy See be consulted in future, before 
any others are established. It is evidently the intention of the 
Holy See to have one uniform system of parishes everywhere, 
and, if peculiar circumstances demand a deviation from the 
common system, the Holy See wants to be consulted concerning 
the matter.

169. By declaration of the Committee for the Authentic In
terpretation of the Code, Sept. 26, 1921, the doubts as to the 
canonical standing of many parishes in the United States were 
settled. The Committee declares that: (1) no special or formal 
decree of erection of the parish by the bishop is required; 
(2) that it suffices for the erection of a parish that the Ordi
nary define the territorial limits and assign a rector to the 
people and the church; (3) in reference to parishes established 
by the bishop before the promulgation of the Code, these 
parishes became ipso facto canonical parishes, and no decree of 
erection is necessary beyond the definition of the territorial 
limits and the appointment of a pastor to take charge of such 
territories. The declaration was not published in the Acta Apos- 
toliccc Sedis, but sent to the bishops of the United States by 
the Apostolic Delegate by letter of November 10, 1922. The 
decree does not speak of the status of the language parishes in 
the United States, but, as the Code recognizes the language

90 What are canonical parishes, App. Ill, 4, a and b. 
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parishes established before the Code was promulgated and does 
not allow the Ordinary to change them without consulting the 
Holy See (cfr. Canon 216, § 4), they may be considered canoni
cal parishes.21

170. The bishop shall divide his diocese into regions or dis
tricts consisting of several parishes, which districts are known 
under the name of foraitei, decanat us, archipresby-
teratus, etc.: if this division is impossible or impracticable for 
reason of peculiar circumstances, the bishop shall consult the 
Holy See, unless the same has already provided for such cases 
(Canon 217). The dioceses in the United States are usually 
divided into deaneries.

title vn

OF THE SUPREME AUTHORITY AND THOSE WHO BY 
ECCLESIASTICAL LAW SHARE IN IT

/
Chapter I

OF THE ROMAN PONTIFF

J). 171. As the successor to the primacy of St. Peter, the Roman 
Pontiff has not only the primacy of honor, but also supreme 
and full power of jurisdiction over the universal Church, in 
matters of faith and morals as well as in those pertaining to 

' the discipline and government of the Church throughout the 
whole world. This power is episcopal, ordinary and immedi
ate, and extends over each and every church, and over each 
and every pastor as well as over the faithful, and is inde
pendent of all human authority (Canon 218).

ft. The Roman Pontiff legitimately elected obtains, from the 
moment he accepts the election, the full power of supreme 
jurisdiction by divine right (Canon 219). The position of the 
Roman Pontiff is altogether without parallel in the world. In 
all other independent human organizations and societies, the

a The Committee for the Authentic Interpretation of the Code declared 
that in countries of mixed languages which politically constitute one State, 
but where several so-called official languages are in use, an Apostolic indult 
is required, in virtue of Canon 216, to erect a language parish, though that 
language is one of the official languages and the parish has its own terri
torial boundaries (May 20, 1923; Acta Ap, Sedis, XVI, 113). 



CANONS 217-222 99

form of government is dependent on the will of the majority, 
but the form of government of the Church is fixed by Christ, 
and thus cannot be changed by men. The authority of the 
Supreme Pontiff does not come from the Church, but from 
Christ. All that the Church can do is to determine the manner 
of electing her Supreme Head. The power of the Pope comes 
directly from God, for he is not merely the representative of 
the people of the Church, but the representative of Christ. 
The Church has all the characteristics of an independent human 
society, but it has its own peculiar constitution, which is well 
adapted to its spiritual nature and purpose.

Affairs of greater importance, which are reserved exchi- < 
sively to the Roman Pontiff either by their very nature or by 
the positive rulings of the law, are called causa majores (Canon 
220).

172. If it should happen that the Roman Pontiff wishes to / 
resign his office, it is not necessary for the validity of the<? 
renunciation that the Cardinals or any other persons accept 
the resignation (Canon 221). The reason for this rule is that 
the Pope has no superior above him who could accept the 
resignation; neither the College of Cardinals, nor all the bishops 
as a body, nor the faithful have any authority over the Supreme 
Pontiff, who is, as his title indicates, supreme.

Chapter II

OF (ECUMENICAL COUNCILS

173. There can be no (Ecumenical Council unless it is con
voked by the Roman Pontiff. It is the right of the Roman 
Pontiff to preside over the (Ecumenical Council either in per
son or through nthnrs; tn determine the matters to be discussed 
and in what order; to transfer, suspend, or dissolve the Coun
cil, and to confirm its decrees (Canon 222).

174. The following persons shall be called to the Council 
and have a decisive vote:

(1) The Cardinals of the Holy Roman Church, even though 
they are not bishops;

(2) The patriarchs, primates, archbishops, and residential 
bishops, even those not yet consecrated;
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*2 (3) The abbots or prelates
(4) The Abbot Primate, attSots who are superiors of mon

astic congregations, the supreme heads of exempt organizations 
of religious clergy. The superiors general of other religious 
bodies are not to be called, unless the bull of convocation ex
plicitly states otherwise.

If titular bishops are called to the (Ecumenical Council, they 
also have a decisive vote, unless it is otherwise provided in the 
decree of convocation. Theologians and experts in Canon Law 
who may be invited to the (Ecumenical Council have but a 
consultive vote (Canon 223).

175. If any one of the above-mentioned clergy, who, accord
ing to the foregoing Canon must be summoned to the Council, 
cannot come on account of some just impediment, he shall send 
a proxy and prove the impediment. If the proxy is one of 
the Fathers of the Council, he shall not have a double vote; 
if he is not, he shall be allowed to be present only at the public 
sessions, but without a vote. At the completion of the Council, 
he is entitled to subscribe his name to the acts of the Council 
(Canon 224).

3' 176. No one of those who should be present at the Council 
is allowed to leave before the Council isx lawfully finished, 
unless the President of the Council shall have approved of the 
reason for leaving and have granted permission to leave (Canon 
225).

The Fathers of the Council may add other questions to those 
proposed by the Roman Pontiff, but they must have been previ
ously approved by the President of the Council (Canon 226).

177. The decrees of the Council have no definite binding 
force, unless they shall have been confirmed by the Roman 
Pontiff and promulgated by his orders (Canon 227). The 

• (Ecumenical Council has supreme jurisdiction in the whole 
Church. From the judgment of the Roman Pontiff there is no 
appeal to the (Ecumenical Council (Canon 228).22

If the Roman Pontiff should die during the celebration of 
the Council, the Council is by law automatically suspended

aBy Canon 2332 all persons of whatever rank, degree or dignity, in
cluding bishops and Cardinals, who appeal from the then reigning Roman 
Pontiff to an (Ecumenical Council, are ipso facto excommunicated, which 
excommunication is reserved speciali modo to the Pope. 



CANONS 223-231 101

until the new Pontiff shall have ordered its resumption and 
continuation (Canon 229).

Chapter HI

OF THE CARDINALS OF THE SOLY ROMAN CHURCH

178. The Cardinals of the Holy Boman Church constitute (J 
the Senate of the Roman Pontiff, and assist him in the gov
ernment of the Church as principal advisers and assistants 
(Canon 230).

The Sacred College is divided into three orders: the episco-& 
pal order, which includes only the six Cardinals appointed tofy 
the suburbicarian sees; the presbyteral order, consisting of^J 
fifty Cardinal Priests, and the diaconal order, consisting of 
fourteen Cardinal Deacons. Each of the Cardinal Priests and 
Deacons is assigned by the Roman Pontiff a cardinalitial title 
or deaconry respectively in the City of Rome (Canon 231). 1

The name of Cardinal is derived from the Latin cardo 
(hinge), and the derived adjective, cardinalis (chief or princi
pal), came to be applied to the head priest of a church; where
fore, in ancient documents, bishops and sometimes canons of a 
cathedral are called cardinals (cfr. Decretum Grat., c. 3, D. 24). 
In the course of time the term was restricted to the principal 
priests at the seven ancient churches of Rome and to the head 
deacons of the seven diaconice regionarics of the same city. Thus, 
in the sixth century, we have the titles Cardinalis Presbyter 
and Cardinalis Diaconus Romance Ecclesioe (cfr. Decretum 
Grat., c. 5, D. 93). The bishops of the towns in the vicinity of 
Rome were considered attached to the cathedral church of the 
Pope, the Lateran Basilica, and in the eighth century they came 
to be called Cardinals. By the law of Pope Pius V, the clergy of 
other churches were forbidden to assume the title of Cardinal, 
and of the Roman clergy only the suburbicarian bishops, fifty 
priests and fourteen deacons were permitted to use the title. By 
this Constitution of Pope Pius V, there are thus six Cardinal 
bishops, fifty Cardinal priests and fourteen Cardinal deacons. 
This number of the Sacred College has not since been changed, 
as the Code retains the three orders and the respective numbers 
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of Cardinals, the Cardinal priests and deacons being assigned 
to certain presbyteral or diaconal churches in the City of Rome,

Creation of Cardinals

, 179. The creation of Cardinals is reserved to the free choice 
of the Roman Pontiff. The men must be at least priests, and 
be endowed with exceptional learning, piety and prudence. The 
following persons are barred from the dignity of the cardinalate:

(1) Illegitimates, though legitimized by subsequent mar
riage; men suffering from canonical irregularity or impediment 
to sacred orders (cfr. Canons 984, 985, 987), even though the 
Holy See has granted them a dispensation to receive orders and 
to be promoted to the episcopal dignity;

(2) Men who have a child or a grandchild, legitimate or 
illegitimate ;

(3) Men who are related in the first or second degree of 
consanguinity to any living Cardinal (Canon 232).

. 180. The Cardinals are created and nominated by the Roman 
Pontiff in consistory, and by this creation and nomination 
obtain the right to vote in the election of the Roman Pontiff 
and the other privileges of Cardinals. If the Roman Pontiff 
announces in consistory the creation of a Cardinal, but reserves 
the name to himself (reservatio in pectore), the person thus 
promoted does not in the meantime enjoy any of the rights and 
privileges of Cardinals, but, after the Roman Pontiff has pub
lished his name, he partakes of the rights and privileges from 
the time of the publication, and takes precedence over other 
Cardinals created after the time of the reservation in pectore 

>{ Canon 233). If the person promoted to the dignity of the 
cardinalate is not at Rome, he must on receiving the red biretta 
take the oath that he will go to see the Supreme Pontiff within 
one year, unless he is legitimately excused by some impediment 
(Canon 234).

>• Unless the Holy See provides otherwise in particular cases, 
not only all dignities, churches or benefices which the new 
Cardinal held are ipso facto vacant, but also all ecclesiastical 
pensions are forfeited by the promotion to the cardinalate 
(Canon 235).
£>181. By option made in consistory and approved by the 
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Supreme Pontiff, the Cardinals of the order of priests may 
choose another titular church, and the Cardinals of the order 
of deacons may change to another of the deacons’ titular 
churches; the priority of order and of promotion to the car- 
dinalate determine the precedence in this connexion. If a 
Cardinal Deacon has stayed in that order of Cardinals for fully 
ten years, he has the right of option also for a title of the order 
of Cardinal Priests. The Cardinal Deacon who by option trans
ferred to the order of Cardinal Priests precedes in the Sacred 
College all those Cardinal Priests who were created Cardinals 
after him.

If one of the suburbicarian sees is vacant, the Cardinal f 
Priests who are present at the Papal court at the moment when 
the vacancy occurs, or are absent for a while on account of some 
business committed to them by the Roman Pontiff, have an 
option in consistory for that see in the order of the priority of 
their promotion to the cardinalate.

The Cardinals who hold one of the suburbicarian bishoprics 
do not have an option for another see. When, however, t 
Cardinal succeeds to the title of Dean of the Sacred College 
he combines his own diocese with the See of Ostia which see 
is therefore always united with one or another of the suburbi
carian bishoprics in the person of the Cardinal Dean (Canon 
236).

182. The Sacred College of Cardinals is presided over by I 
the Cardinal Dean, that is to say, the Cardinal who is the 
oldest in promotion to a suburbicarian see, but the Dean has no 
jurisdiction over the other Cardinals, and is regarded merely as 
the first among equals. If the position of Dean is vacant, the 
sub-dean succeeds automatically by law, whether he is at the mo
ment of vacancy present at the Papal court or absent at the 
time on account of some duty committed to him by the Roman 
Pontiff (Canon 237).

183. The Cardinals are obliged to reside at the Papal court, 
and they are not allowed to leave the City without permission 
of the Roman Pontiff with the following exception: Though 
the Cardinals who have a suburbicarian bishopric are also 
obliged to reside at the Papal court, they do not need permis
sion to go to their dioceses whenever they deem it necessary. 
The Cardinals who are bishops of non-suburbicarian sees, are
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exempted from the obligation of residence at the Papal court; 
but, when they come to the City of Rome, they must visit the 
Roman Pontiff and cannot leave the City before they have 
obtained from him leave to go (Canon 238).

Privileges of Cardinals

184. Besides other privileges given to Cardinals in various 
Canons of the Code, all have the following faculties from the 
time of their promotion in consistory:

(1) to hear confessions anywhere in the world, even of re
ligious of either sex, and to absolve from all reserved sins and 
censures, with the exception of the censures reserved specialis- 
simo modo to the Holy See and those attached to the breaking 
of the oath of secrecy of the Holy Office;

$ (2) to choose a confessor for themselves and the members of 
their household. If this confessor should not have jurisdiction, 
he obtains it automatically by his choice as confessor, and he 
has power to absolve from all reserved sins and censures with 
the restrictions mentioned in the preceding paragraph;

(3) to preach the word of God everywhere;
(4) to celebrate or to allow another to celebrate in their 

presence one Holy Mass on Holy Thursday and three Masses on 
Christmas Night;

(5) to bless everywhere merely by the sign of the cross and 
attach the indulgences usually granted by the Holy See to 
rosaries and other prayer beads, crosses, medals, statues and 
scapulars approved by the Holy See, without the obligation of 
having the names of those received into the scapular put on 
record;

(6) to erect the Stations of the Way of the Cross and bless 
them under one formula in any church, oratory (even private 
ones), and other religious places. The Cardinals may bless 
crucifixes with the indulgences of the Way of the Cross for 
the benefit of the faithful who, through illness or other legiti
mate impediment, cannot visit a place where the Stations are 
erected;
VM?) to celebrate Holy Mass on a portable altar, not only 

in their own residences but wherever they are, and to allow 
another Holy Mass to be said in their presence;
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(8) to say Holy Mass on the ocean, due precaution being f
taken that the chalice will not be upset; I

(9) to say Holy Mass in all churches and oratories in con-'M 
formity with their own calendar;

(10) to enjoy on any day the benefit of the personally privi
leged altar;

(11) to gain in their own private chapel those indulgences 
for which a visit to some church or sacred shrine is prescribed 
in the town or city in which the Cardinal actually stays. The 
members of the household participate in this privilege;

(12) to bless the people of any place after the manner of 
bishops; in the City of Rome, however, only inside the churches, 
pious places and meetings of the faithful;

(13) to wear the pectoral cross after the manner of bishops, 
even over the mozzetta, and to use the mitre and crozier;

(14) to celebrate Holy Mass in any private oratory without 
prejudice to the person having the privilege of the private 
oratory, so that if the privilege allows only one Mass a day, 
the Mass of the Cardinal does not take the place of that Mass;

(15) to perform pontifical functions with the throne and 
canopy in all churches outside the City of Rome, notifying the 
local Ordinary if he wishes to celebrate in the cathedral church;

(16) to receive the honors usually shown to local Ordinaries 
wherever the Cardinal goes;

(17) to authenticate for the external forum oral pronounce
ments of the Supreme Pontiff;

(18) to have a private oratory which is exempt from visita
tion by the local Ordinary;

(19) to dispose of the revenues of their benefices even by last 
will, with the exceptions mentioned in Canon 1298;

(20) to bless and consecrate anywhere churches, altars, 
sacred vessels, to bless abbots and perform similar functions— 
with the exception of the consecration of jioly oils, if the Car
dinal is not a bishop. In reference to the consecration of places, 
Canon 1157 must be observed which rules that the consent of the 
local Ordinary is always required for the blessing or consecra
tion of a sacred place;

(21) to precede all prelates, even patriarchs and papal le
gates, unless the papal legate is also a Cardinal, in which case 
he precedes within the territory of his jurisdiction all the 
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i Cardinals. Outside the City of Rome, the Cardinal Legate a 
latere (i.e., a Cardinal sent by the Roman Pontiff to represent 
him in some affair) takes precedence of all other Cardinals;

(22) to confer first tonsure and minor orders, provided the 
candidates have dimissorial letters from their proper bishop;

(23) to confer the Sacrament of Confirmation with the obli
gation, as prescribed by law, that the names of those confirmed 
be entered in the records of their respective parishes;

(24) to grant an indulgence of two hundred days, even 
toties quoties, in places and institutions and for persons under 
the Cardinal’s jurisdiction or protection. He may grant these 
indulgences also in other places, but they can be gained only by 
those present and once only (Canon 239, § 1). Since July 20,

‘ 1942, an indulgence of three hundred days may be granted.23
185. The Cardinal Dean of the Sacred College enjoys the 

privilege of ordaining and consecrating the elected Roman 
Pontiff, if he needs ordination and episcopal consecration, and 
in that case the Cardinal Dean has the right to use the pallium. 
In absence of the Cardinal Dean, this privilege devolves on 
the sub-dean, and if he also is absent, on the oldest suburbi- 
carian Cardinal Bishop.

Finally, the Cardinal Proto-Deacon in the name of the Pope 
places the pallium on archbishops and bishops (who have the 
privilege to wear it) or on their proxies, and he announces 
to the people the name of the newly elected Roman Pontiff 
(Canon 239, §§ 2-3).

186. A Cardinal who has been promoted to a suburbicarian 
bishopric, and has taken canonical possession of the same, is 
truly a bishop of the diocese, and has the same powers over it 
which residential bishops have over their dioceses.

The other Cardinals, after having taken canonical posses
sion of their titular churches, can perform in those churches 
all the functions which local Ordinaries perform with the excep
tion of canonical trials and acts of jurisdiction over the faithful, 
but they have authority in matters pertaining to the discipline 
and correction of abuses and the service of the church. The 
Cardinal Priests may perform pontifical functions with throne 
and canopy in their titular church, and the Cardinal Deacons 
may assist in pontificals in their own titular church, but no one

aActa Ap. Sedis, XXXIV, 240.
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else can perform pontifical functions in that church without the 
consent of the respective Cardinal. In other churches of the 
City of Rome the Cardinals cannot make use of the throne and 
canopy without the permission of the Roman Pontiff (Canon 
240).

During the vacancy of the Holy See, the Sacred College of / 
Cardinals and the Roman Curia have no powers except those 
defined by the Constitution “Vacante Sede Apostolica,” of 
Pope Pius X, December 25, 1904 (Canon 241).

These powers are now defined in the Constitution “Vacantis 
Apostolic® Sedis” of Pope Pius XII, of December 8, 1945, which 
supplants the Constitution “Vacante Sede Apostolica” of Pope 
Pius X (see Appendix I, Doc. I).

Chapter IV

OF THE ROMAN CURIA

187. The Roman Curia consists of the Sacred Congrega
tions, Tribunals, and Offices as described in the following 
Canons (Canon 242).

From ancient times the Roman Pontiffs employed the help 
of various colleges of clerics in the government of the Universal 
Church. Thus, in the time of Pope Clement (died 100), we 
read of seven notaries who originally had the duty of investi
gating and recording the acts of the martyrs, and who, after 
the cessation of the persecutions, were employed in the writing 
of the papal documents and in other affairs of the Holy See. 
Again, we read of seven defenders (defensores regionarii), who 
had the duty of defending the rights and property of the Church 
and of providing for the widows and the poor, and who, espe
cially from the time of Pope Gregory I, were employed in other 
important affairs. Furthermore, there was the college of the 
clerus palatinus, whose members assisted the Supreme Pontiff 
in liturgical functions, in the affairs of the government of the 
Church, and in personal service. Of these the seven judices 
palatini were the most important up to about the thirteenth 
century.

With the rapid spread of the Church in Europe and in far 
distant countries, the business of the Holy See increased in 
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proportion. While the Supreme Pontiffs had employed the help 
of the above-mentioned standing committees, and had called into 
council the clergy of the City of Rome, especially the heads of 
the ancient parishes of the city and the bishops of the suburban 
dioceses, it became necessary to establish standing committees 
of Cardinals and other dignitaries, each attending to a specific 
division of Papal affairs. Pope Paul III instituted the Sacred 
Congregation of the Inquisition on July 21, 1542. By the Con
stitution “Immensa,” January 22, 1588, Pope Sixtus V put 
the Roman Congregations on a basis which has practically been 
retained to this day, with some modifications as to the number 
of these Congregations and their various duties.

188. In each of the Congregations, Tribunals and Offices, 
that discipline shall be preserved and those rules for the transac
tion of business followed which have been prescribed, either in 
general or particular, by the Roman Pontiff. All who belong 
to any of the Congregations, Tribunals and Offices of the Roman 
Curia are bound to secrecy within the limits and according to 
the laws laid down for each (Canon 243). The Constitution 
“Sapienti Consilio,” of Pope Pius X, June 29, 1908, brought 
about a reorganization of the Roman Curia, and detailed the 
rules and regulations whereby the various branches of the Curia 
are governed.

189. Nothing of importance or of an extraordinary character 
^is to be decided by the Sacred Congregations, Tribunals, and

Offices without the president of the respective committee hav
ing first notified the Roman Pontiff. All concessions and reso
lutions need the Papal approval, except those affairs for which 
special faculties have been given to the presidents of the Offices, 
Tribunals and Congregations, and excepting the sentences of 
the Tribunals of the Roman Rota and Apostolic Signatura 
(Canon 244). By the Motu Proprio of Pope Benedict XV, 
September 15, 1917, establishing the Committee for the Authen
tic Interpretation of the Code, legislative authority was with
drawn from the Sacred Congregations. They may not issue new 
General Decrees unless the needs of the Universal Church call 
for them, but must urge the faithful observance of the Code, and 
issue Instructions by which the prescriptions of the Code are 
explained and their observance made effective. If a new General 
Decree becomes necessary and it disagrees with the Code, the 
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Sacred Congregation must inform the Supreme Pontiff of the 
fact. After he has approved the Decree, it must be submitted to 
the Sacred Congregation of the Council to be adapted to the 
form of the Canons of the Code. If the new Decree differs from 
some prescription of the Code, the Sacred Congregation of the 
Council shall indicate what Canon is to be replaced by the new 
Decree; if the Decree covers a point on which the Code is silent, 
the Sacred Congregation shall indicate where the new Canon is 
to be placed, and it shall then receive the number of the Canon 
immediately preceding with the annotation bis, ter, etc.24

If any controversy concerning competency arises between 
the Sacred Congregations, Tribunals and Offices of the Roman 
Curia, a committee of Cardinals which the Roman Pontiff shall 
appoint in each individual case will decide the question (Canon 
245).

ARTICLE I.—OF THE SACRED CONGREGATIONS

190. Each of the Congregations is presided over by a Car 
dinal Prefect, unless the Roman Pontiff himself is the Prefec 
of the Congregation, when it is directed by a Cardinal Sec 
retary. With the prefect are associated as many Cardinals as 
the Pope may think fit to assign, together with other necessary 
assistants (Canon 246).

191. The Congregation of the Holy Office, of which the Su
preme Pontiff is the Prefect, guards the doctrine of faith and 
morals. It judges crimes which according to its own proper 
law are reserved to it, with the power to judge these criminal 
cases not only in the case of appeals from the court of the local 
Ordinaries, but also in the first instance, if the case has been 
brought directly before this Congregation.

|lt has exclusive jurisdiction in cases which involve directly 
or indirectly the Pauline Privilege in marriage, disparity of 
cult and mixed religion, and to this Congregation belongs the 
power to dispense from these impediments^ Wherefore every 
question of this kind must be submitted to the Congregation 
which may, according to its judgment and as the case demands, 
refer it to another Congregation or to the Tribunal of the 
Sacred Rota.

To it pertains not only the careful examination of the books
“Aota Ap. Sedis, IX, 483.
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denounced to the Holy See and, if necessary, their prohibition, 
but also the granting of dispensations from this prohibition to 
read forbidden books. It is its task also to investigate ex officio 
in the best available manner the censurable writings of any 
kind which are published, and to remind the Ordinaries of their 
duty to proceed conscientiously against pernicious writings and 
to denounce them to the Holy See in accordance with Canon 
1397 (cfr. n. 1412). The Holy Office exclusively is competent 

»kin all matters which relate to the Eucharistic fast for priests 
celebrating Holy Mass (Canon 247).

192. The Consistorial Congregation has the Roman Pontiff 
as Prefect. The Cardinal Secretary of the Holy Office, the 

1 Prefect of the Congregation of Seminaries and Universities and 
the Secretary of State belong ex officio to this Congregation. 
Among the consultors of the Consistorial Congregation are num
bered the Assessor of the Holy Office, the Secretary of the Con
gregation of Extraordinary Affairs of the Church, and the 
Secretary of the Congregation of Seminaries and Universities.

This Congregation not only prepares the agenda in Con
sistories, but also establishes in places not subject to the 
Congregation of the Propaganda [new dioceses and provinces, 
cathedral and collegiate chapters; divides already existing dio
ceses; proposes bishops, administrators Apostolic, coadjutor and 
auxiliary bishops; gives orders for the canonical investigation 
or process concerning the men who are to be promoted to the 
aforesaid positions, carefully examines the acts of the process, 
and conducts the examinations of these men in regard to their 
knowledge^ If in these appointments the Church has to deal 
with the civil governments, Canon 255 commits the proceed
ings relative to these appointments to the Congregation for 
Extraordinary Ecclesiastical Affairs.

On this Congregation depend all those matters which per
tain to the establishment, conservation and state of dioceses. 
Wherefore, it inquires whether or not the Ordinaries fulfill 
their duties; examines the written reports of the bishops on the 
state of their dioceses, orders Apostolic, visitations and ex
amines the report of the same, and in both cases remands to 
the various Congregations for their deliberation those matters 
which particularly pertain to each (Canon 248). The Com
mittee for the Authentic Interpretation of the Code on Novem- 
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ber 13 and 27, 1922, declared that the Consistorial Congregation 
is also competent to erect or suppress one or another dignity in 
Chapters already constituted, and is competent in all matters 
pertaining to the revenue and goods of the mcnsa episcopalis.2*

193. The Congregation of the Sacraments has charge of the 
disciplinary regulations of the Seven Sacraments, with the ex
ception of matters reserved to the Holy Office in Canon 247 and 
to the Sacred Congregation of Rites in reference to the sacred 
rites and ceremonies to be observed in their administration. 
Dispensations from marriage impediments and from other dis- I 
ciplinary laws in other sacraments are under the jurisdiction of 
this Congregation, except in cases expressly assigned to other 
Congregations. To it belong the dispensation from the matri
monium rattim non consummatum and the investigations neces
sary in the case. Also questions of the validity of marriage,20 
sacred orders and other sacraments may be brought before this 
Congregation, which, according to its own judgment, may turn 
the cases over to the Roman Rota (Canon 249). The Com
mittee for the Authentic Interpretation of the Code on Novem
ber 13 and 27, 1922, declared that for religious, too, the Sacred 
Congregation of the Sacraments decides all matters regarding 
the obligations attached to major orders or the validity of 
sacred ordination, in accordance with Canon 1993.27

194. The Congregation of the Council has charge over the j 
entire discipline of the secular clergy and the Christian people. ,

Wherefore, it has the duty to see that the precepts of Chris- ’ 
tian life are observed, and has the faculty to dispense, when 
advisable, the faithful from their observance. It has charge of 
affairs concerning pastors and canons, of pious sodalities and 
unions (even though they are dependent on religious or are 
erected in their churches or houses), of pious legacies and works, 
Mass stipends, benefices or offices, ecclesiastical goods both mov
able and immovable, diocesan taxes, taxes of episcopal Curias 
and other affairs of this kind. To it is reserved the faculty to 
exempt from conditions required for the obtaining of benefices, 
whenever the conferring of them belongs to the Ordinaries; to 
accept a settlement from persons who have taken possession of

a Acta Ap. Sedis, XV, 39.
"Regarding its competence in nullity cases, cfr. App. Ill, 5, a.
” Ibid., XV, 39.
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ecclesiastical goods (even though these belong to religious); 
to permit the faithful to acquire ecclesiastical goods which have 
been seized by the civil powers (Canon 250, §§ 1-2). The Com
mittee for the Interpretation of the Code on November 13 and 
27, 1922, declared that the Sacred Congregation of the Council 
is competent in reference to priests, either students or professors, 
in laical schools, as well as over all associations of the clergy or 
their federation; but when there is question of the association 
or federation of the clergy of entire nations, it must not fail to 
ask information of the Sacred Consistorial Congregation.28

It also attends to all matters relative to ecclesiastical im
munity, and to controversies over precedence without prejudice 
to the rights of the Congregation of Religious and the Cere
monial Congregation.

It has charge over all affairs relative to the holding of 
Councils and the approval of proceedings therein, and over 
meetings or conferences of bishops, outside the places which 
are under the jurisdiction of the Congregation of the Propa
ganda. In all controversies arising out of the affairs committed 
to the Congregation of the Council it is competent to render 
decisions if the cases are conducted in the disciplinary form; 
if they are to be discussed in the form of a canonical trial, the 
Congregation shall remand the cases to the competent court 
(Canon 250, §§ 3-5). In controversies about the administrative 
acts, decrees, orders, etc., of Ordinaries no appeal to the Tri
bunal of the Roman Rota is permitted, but merely recourse 
to the Sacred Congregation of the Council (cfr. Canon 1601, 
n. 1585).

195 The Congregation of Religious has exclusive jurisdic
tion over the religious organizations of all kindsr even including 
communities or societies which have no vows but lead a com
munity life after the manner of religious. Their government, 
discipline, studies, goods and property, privileges, dispensa
tions from the common laws of the Church, with the exception 
of the Eucharistic fast for the celebration of Holy Mass, are 
subject to this Congregation. In districts subject to the Sacred 
Congregation of the Propaganda certain of these matters come 
under the jurisdiction of that body.

While questions which are to be decided by canonical trial 
•Ibid.
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are to be turned over to the proper tribunal, and matters sub
ject to the Holy Office and to the Sacred Congregation of the 
Council are to be referred to these Congregations by the Sacred 
Congregation of the Religious, the latter decides all cases of its 
competency in the disciplinary form. A controversy between a 
religious and one who is not a religious, may, especially if the 
non-religious requests it and the request seems fair, be referred 
to another Congregation or Tribunal (Canon 251).

A special Committee of Cardinals on March 24, 1919, de
clared: (1) that all questions which concern some right or 
advantage or interest of some religious family or of some indi
vidual religious belong exclusively to the Sacred Congregation 
of Religious with the exception of matters proper to the Holy 
Office (e.p., the Eucharistic fast for the celebration of Mass, 
matters of faith, censure of objectionable books, etc.); (2) the 
concession of sanations and condonations for the past and reduc
tions for the future of obligations attached to chaplaincies and 
other legacies which, though not entrusted to the Religious 
Order or family as such, are erected in or transferred to their 
churches, pertain not to the Sacred Congregation of the Council, 
but exclusively to the Sacred Congregation of Religious for the 
time that the administration and fulfillment of the legacies are 
entrusted to the religious; (3) the Sacred Congregation of 
Religious is competent to grant to religious a dispensation for 
the reception of Sacred Orders either in the case of lack of the 
required age, or irregularity, or lack of the other conditions 
required for reception of Orders, or the required studies before 
the various Orders; (4) religious priests who on account of 
sickness, or for any other reason, are physically or morally 
impeded from celebrating Mass (e.g., if they are unable to 
stand on their feet long enough), are to obtain a dispensation 
to celebrate Mass, without observing all of the ceremonies, 
from the Sacred Congregation of Religious.20 The Committee 
for the Authentic Interpretation of the Code on November 13 
and 27, 1922, declared that the faculty to grant to religious 
men or women a dispensation from the Eucharistic fast for the 
reception of Holy Communion belongs to the Sacred Congrega
tion of Religious.30

29 A eta Ap. Sedis, XI, 251.
"Ibid., XV, 39.
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196. The Congregation of the Propagation of the Faith has 
charge of the Catholic missions for the spread of the faith, and 
whatever is connected with and necessary for the management 
of the missions. Councils held in missionary districts are sub
ject to the Propaganda. Its jurisdiction is limited to those dis
tricts where either the hierarchy is not yet established, or, if 
established, is still in its initial stage. Societies and seminaries 
founded exclusively for the training of missionaries are under 
the jurisdiction of the Propaganda. The Propaganda is bound 
to refer to the competent Congregations all cases concerning 
faith, marriage, and the general rules governing the sacred 
liturgy.

In reference to the religious in the mission territories, the 
Propaganda has jurisdiction in all matters which concern them 
as missionaries, whether individually or collectively. All mat
ters that concern them as religious, either individually or as 
a body, come under the jurisdiction of the Sacred Congregation 
of the Religious (Canon 252).

197. The Congregation of Sacred Rites has authority to 
supervise and regulate all matters pertaining directly to the 
sacred rites and ceremonies of the Latin Church. Matters which 
are concerned only remotely with the sacred rites (e.g., questions 
of precedence and other rights of that kind), are not subject to 
this Congregation. The Congregation grants exemptions from 
the liturgical laws, insignia to be worn at the sacred functions, 
and other privileges of honor. The causes of beatification and 
canonization, and all questions concerning sacred relics, are sub
ject to the Congregation of Sacred Rites (Canon 253).

198. The Ceremonial Congregation regulates the ceremonies 
in the papal chapel and the papal court, and the sacred func
tions which the Cardinals perform outside the papal chapel. It 
decides also questions of precedence among the Cardinals, as 
well as among the legates whom the various nations send to the 
Holy See (Canon 254).

199. The Congregation for Extraordinary Affairs of the 
Church has jurisdiction to constitute or divide dioceses and 
appoint suitable bishops in countries where the civil govern
ments have to be dealt with in doing these things^ It also has 
to handle those matters which the Supreme Pontiff may refer 
to this Congregation through the Secretary of State, especially 
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affairs connected with the civil laws and the agreements of the 
Holy See with the various nations (Canon 255).

200. The Congregation of Seminaries and Universities has / 
jurisdiction over the government, discipline, temporal adminis
tration and studies in seminaries, except those in charge of the 
Propaganda. Its jurisdiction also extends to universities and 
faculties established with the authority of the Church, includ
ing those directed by some religious order or society. It ap
proves new universities, gives authority to confer academical 
degrees, prescribes the conditions under which these degrees 
should be conferred, and, in the case of a man distinguished 
for exceptional learning, may itself confer the degrees. The 
Cardinal Secretary of the Consistorial Congregation is included 
among the Cardinal members, and the Assessor of the Consis
torial Congregation among the consultors of this Congregation 
(Canon 256). The Committee for the Authentic Interpretation 
of the Code on November 13 and 27, 1922, declared that the 
Congregation of Seminaries and Universities is competent to 
grant the faculty to alienate goods which belong to diocesan 
seminaries.31

201. The Congregation for the Omental Church has for i 
Prefect the Roman Pontiff. To this Congregation are reserve 
all affairs of every kind relating to persons, discipline, and Ritel 
of the Oriental Churches, even those of a mixed nature—that 
is to say, such as affect partly a Catholic of the Oriental and 
partly a Catholic of the Latin Rite (e.g., marriages between a 
Catholic of the Latin Rite and a Catholic of an Oriental Rite; 
Oriental priests celebrating Mass in a church of the Latin Rite, 
and vice versa). This Congregation has all the powers of the 
other Congregations combined in its jurisdiction over the Ori
ental Rites, subject however to the jurisdiction of the Holy 
Office, as stated in Canon 247 (Canon 257). j

cf pJtjLA’/U (mi JjA*'**' p
ARTICLE II.—OF THE TRIBUNALS OF THE ROMAN CURIA

202. The Sacred Penitentiary is presided over by a Cardinal 
called the Major Penitentiary. The jurisdiction of this tribunal 
is limited to affairs of the internal forum, both sacramental and 
non-sacramental. It grants favors for the internal forum ex
clusively, such as absolutions, dispensations, commutations, sana-

nActa Ap. Sedis, XV, 39.
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tions, condonations. The Sacred Penitentiary, moreover, 
considers and decides questions of conscience.

All questions connected with the use and concession of In
dulgences are also decided by the Sacred Penitentiary, subject 
to the rights of the Holy Office to decide dogmatic questions 
on indulgences and to approve new indulgenced prayers and 
devotions (Canon 258). The Sacred Congregation for the Ori
ental Church on July 26, 1930, declared that also the faithful 
who belong to an Oriental Rite must have recourse to the Sacred 
Penitentiary in all matters pertaining to the internal forum, 
both sacramental and non-s a crament al
^. 2pc3. TJie Tribunals of the SacreaRofnan Rota and the Apos

tolic Sig^ibTS^a^ieeide cases which must be settled by canonical 
trial, within the limits and according to the rules laid down in 
Canons 1598-1605. The rights of the Holy Office and of the 
Sacred Congregation of Rites in the cases proper to their juris
diction are not affected by this Canon (Canon 259).

ARTICLE in.—OF THE OFFICES OF THE ROMAN CURIA

204. The Apostolic Chancery, in charge of the Cardinal 
Chancellor of the Holy Roman Church, has the duty of drawing 
up and mailing the Apostolic Letters or Bulls for the appoint
ment to benefices and offices made in consistory, for the insti
tution of new provinces, dioceses, and chapters, and for other 
very important affairs of the Church. Such letters and bulls 
are not to be issued except by orders of the Sacred Consistorial 
Congregation in those matters over which it has authority, or 
by order of the Supreme Pontiff in other affairs, and the in
structions given in each individual case must be observed 
(Canon 260).

205. The Apostolic Dataria, which is in charge of the Car
dinal Datary of the Holy Roman Church,[Bas the duty of in
vestigating the qualifications of candidates to be promoted to 
non-consistorial benefices reserved to the Holy See] It draws 
up and sends out the Apostolic letters of appointment to these 
benefices, and may simultaneously grant exemptions from the 
conditions required by these offices, in so far as the conferring 
does not devolve on the Ordinary. It also provides for the 
pensions and the execution of the duties which the Supreme 
Pontiff may appoint in conferring these benefices (Canon 261).

“Acta Ap, Sedis, XXII, 394.
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206. The Camera Apostolica, in charge of the Cardinal 
Camerlengo of the Holy Roman Church, has the care and admin--» 
istration of the temporal goods and rights of the Apostolic See,^ 
especially for the time of vacancy, in which case the laws of f. 
the Constitution of Pope Pius X, “Vacante Sede Apostolica,” 82a 
of December 25, 1904, must be observed (Canon 262).

207. The Secretariate of State, in charge of the Cardinal 
Secretary of State, consists of three divisions:

(1) The first division, presided over by the Secretary of the 
Congregation for Extraordinary Affairs, attends to those mat
ters which must be subjected for examination to that Congrega
tion according to Canon 255;

(2) The second division, under the direction of the Substi
tutus, attends to ordinary affairs;

(3) The third division is under the direction of the Chan
cellor of Apostolic Briefs and attends to the drafting and mail
ing of these documents (Canon 263).

The Secretariate of Briefs to Princes and of Latin Letters C 
has the duty of writing in Latin the pontifical documents which 
the Supreme Pontiff commits to it (Canon 264). G264).e Supreme Pontiff commits to it

/) Chapter

OF THE LEGATES OF THE ROMAN PONTIFF

208. Independently of any civil power, the Roman Pontiff i 
has the right to send legates to any part of the world, either 
with or without ecclesiastical jurisdiction (Canon 265). A Papal 
Legate is called “Legate a latere," when the Supreme Pontiff* 
sends out a Cardinal with this title to represent him personally 
(tanquam alter ego), and with such powers as the Pope may 
grant (Canon 266).

Legates who are sent with the title of Nuntius or Internun
tius have the following rights and duties:

(1) To foster according to the usual rules of the Holy See 
the relations between the Holy See and the civil government 
of the country where they act as permanent legates;

(2) In the territory assigned to them they must watch over 
the condition of the Church, and report to the Roman Pontiff;

“■Now superseded by t(Vacantis Apostolic» Sedis” (see Vol. II, Ap
pendix I, Doc. I). . . . •



118 PRACTICAL COMMENTARY ON THE CODE

(3) Besides these two ordinary powers, they usually receive 
other faculties which are of the nature of delegated jurisdiction 
(Canon 267, § 1).

Legates who are sent with the title of Delegate Apostolic 
have but one ordinary duty or power, viz., that of watching 
over the condition of the Church and informing the Holy See. 
They have no official relations with the civil government of the 
territory. Other powers may be granted to them by the Holy 
See in the form of delegated faculties (Canon 267, § 2).

) 209. The office of the legates, with all the faculties com
mitted to them, does not expire at the vacancy of the Holy See, 
unless the contrary is stated in the papal letters. It ceases, 
however, when the object for which they were sent is accom
plished, by revocation conveyed to the legate, and by resig
nation accepted by the Roman Pontiff (Canon 268).

The legates shall not impede the free exercise of jurisdic
tion by the local Ordinaries. Even though perhaps the legates 
may not be consecrated bishops, they take precedence of all 
Ordinaries except Cardinals. If they are bishops, they may 
without the permission of the Ordinaries bless the people and 
perform the liturgical functions in pontificals in all churches, 
except cathedral churches, using also the throne and canopy 
(Canon 269). Bishops who on account of their see have the 
honorary title of Apostolic Legates, do not thereby acquire any 
special right (Canon 270).

Chapter VI

OF PATRIARCHS, PRIMATES, METROPOLITANS

n -i
210. The title of patriarch or primate does not confer any 

special jurisdiction, unless particular law rules otherwise in 
some affairs. They have, however, the prerogative of honor and 
precedence as specified in Canon 280 (Canon 271).

The distinction between bishops of higher and lower rank 
occurs as early as the Council of Nictea (held in 325), where 
the Bishops of Rome, Alexandria and Antioch are distinguished 
by superior jurisdiction as well as by special prerogatives of 
honor. The same Council also confirms the special honor due 
to the Bishop of Jerusalem, based on custom and ancient tradi- 
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tion. In the First Council of Constantinople (381), the Ori
ental bishops conceded to the Bishop of Constantinople the place 
of honor immediately after the Roman Pontiff for the reason 
that Constantinople is the New Rome. Though the Pope did 
not for many centuries admit this ruling of the Council of 
Constantinople, the bishop of that city actually obtained soon 
after the Council the jurisdiction of an exarch over all the 
provinces of Thrace and over Proconsular Asia Minor and 
Pontus. The Bishop of Jerusalem secured independence from 
the Patriarch of Antioch, and, with the rights of a metropolitan, 
obtained the power of a primate over the three ecclesiastical 
provinces of Palestine. The Roman Pontiffs and the bishops of 
the West, however, did not recognize any patriarchs other than 
the Roman Pontiff and the Bishops of Alexandria and Antioch. 
On the invasion of the Arabs in the seventh century, practically 
all the patriarchates of the Orient disappeared. At present 
these patriarchates exist as mere titular ones. The conferring 
of these titles is reserved to the Roman Pontiff. After the dis
solution of the ancient patriarchates of the Oriental Church, 
minor patriarchates arose of which several returned to com
munion with the Holy See—namely, the patriarchs of the 
Maronites, Chaldeans, Armenians, Melchites, Syrians and Copts.

211. The name “exarch,” which corresponds to the Latin 
“primate,” occurs in the First Council of Constantinople (381) 
and again in the Council of Chalcedon (451). In the Latin 
Church, the Primate of Carthage in Africa comes nearest to 
the Oriental exarchs, for, as St. Cyprian testifies (about 258), 
quite a few rights over the ecclesiastical provinces of Northern 
Africa had been conceded to the Bishop of Carthage. In the 
other countries of the Western dr Latin Church, the dignity and 
jurisdiction of a primate was claimed by many bishops, and it 
thus came to pass that each country had at least one, and some
times several primates. Their rights may be traced, not so much 
to ancient custom, as to a special concession of the Holy See.

212. The title of Metropolitan (now usually archbishop) 
occurs in the Council of Nicaea. The metropolitan had not only 
the first place of honor, but also various powers of jurisdic
tion over the bishops of an ecclesiastical province. Though the 
rights of jurisdiction were gradually limited by the Supreme 
Pontiff, still the Decretals of Pope Gregory IX and the Liber
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Sextus of Pope Boniface VIII contain a number of powers 
proper to the metropolitan. In Canon 274, the Code finally 
specifies explicitly the rights which they have at present over 
the dioceses of the bishops of the province.

J. The metropolitan or archbishop presides over an ecclesiasti
cal province, and this dignity is attached to that episcopal see 
which the Roman Pontiff has constituted or approved as the 
metropolitan see (Canon 272). Besides the special duties men
tioned in Canons 275-280, the metropolitan has in his own arch
diocese the same obligations and the same rights as the bishop 
in his diocese (Canon 273).

> 213. Over the dioceses of the suffragan bishops of the prov
ince the metropolitan has the following rights only:

(1) If a suffragan bishop, without a legitimate excuse, omits 
to put into office clerics presented by patrons for a benefice 
within the time fixed by law, the metropolitan has the right to 
canonically invest those presented with the benefice;

(2) He can grant an indulgence of one hundred days in 
the dioceses of the province as well as in his own (by concession 
of the Sacred Penitentiary, July 20, 1942, he can now grant an 
indulgence of two hundred days);83

(3) If the cathedral chapter (or, in dioceses without chap
ters, the diocesan consultors) neglect to elect a vicar-capitular 
(or, in dioceses without a chapter, an administrator) within the 
time prescribed in Canon 432, the archbishop has the right to 
appoint the vicar (or administrator);

(4) The archbishop has the duty to watch over the faith 
^and ecclesiastical discipline of the Church in the province and 
to inform the Roman Pontiff of abuses;

(5) If a suffragan bishop neglects to hold the canonical 
visitation of his diocese, the archbishop is to supply the neglect, 
but, before he does so, the Holy See must first have approved 
of the reason ;

(6) The archbishop has the right to hold the pontifical func
tions in all churches (even exempt) within the ecclesiastical 
province, notifying the bishop in advance if he wants to pontifi
cate in the cathedral. He may bless the people, as the bishop 
does in his own diocese, and have the cross carried before him,

nActa Ap» Sedis, XXXIV, 240. 
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but he may not perform other acts importing jurisdiction in 
the diocese of the suffragan bishops;

(7) The archbishop receives appeals from the judicial sen
tences of the suffragan dioceses, and acts as the judge of the 
second instance;

(8) He acts as judge of the first instance in cases concern
ing the rights or the temporal goods of the bishop, or the 
diocesan curia, according to Canon 1572, § 2. The bishop does 1 
not necessarily have to submit the case to the archbishop, but ( 
may appoint a committee of three judges (Canon 274).

214. Within three months from his consecration or, if he 
is already consecrated bishop, from his appointment in con
sistory, the metropolitan must ask the archiepiscopal pallium 
from the Roman Pontiff either in person or through a proxy. 
The pallium signifies the archiepiscopal power (Canon 275). 
Before the imposition of the pallium, the archbishop, unless 
authorized by special Apostolic indult, acts illicitly in exe? 
cising metropolitan jurisdiction or episcopal functions in whic 
the liturgical laws demand the use of the pallium (Canon 276/ 
The metropolitan can make use of the pallium in all churches 
of his province (both non-exempt and exempt) in the celebra
tion of Solemn Holy Mass on the days designated in the Ponti- 
ficale Romanum and other days that may have been conceded 
to him. Outside his province he cannot use the pallium even 
with the consent of the local Ordinary (Canon 277). If the , 
archbishop loses the pallium, or if he is transferred to another 
archiepiscopal see, he must obtain a new pallium (Canon 278). 
The pallium may not be loaned or donated, or bequeathed to 1 
anyone by the dying archbishop, but all pallia which the arch
bishop got must be buried with him (Canon 279).

215. The patriarch precedes the primate, the primate pre
cedes the archbishop, the archbishop precedes the bishop, but’ 
according to Canon 347, the bishop within his own diocese 
precedes all archbishops and bishops with the exception of 
Cardinals, Legates of the Pope, and his own proper archbishop. 
Canon 106 determines the rule of precedence outside the dio
cese (Canon 280). A metropolitan archbishop outside his own 
province does not precede an archbishop who is not a metropoli
tan, that is, one lacking suffragan bishops (Pontif. Comm., 
August 5, 1941; Acta Ap. Sedis, XXXIII, 378).
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Chapter VII

OF PLENARY AND PROVINCIAL COUNCILS

216. The Ordinaries of several ecclesiastical provinces may 
Pineet in Plenary Council, but they must first ask the permission

of the Holy See, which will appoint a legate to convoke and 
preside over the Council (Canon 281).

At the Plenary Council should be present the following 
persons who have a decisive vote: besides the Papal Legate, 
the archbishops, the residential bishops (who may send coadju
tor or auxiliary bishops to take their place), the Apostolic ad
ministrators of dioceses, the abbots and prelates 'nullius, vicars 
and prefects Apostolic, and vicars-eapitular. If the titular 
bishops who are staying in the territory where the Council is 
held, are also summoned by the Papal Legate in accordance with 
his instructions, they should appear at the Council, and have 
a decisive vote, unless the document of convocation explicitly 
provides otherwise. Other members of either the secular or the 
regular clergy, who are invited to the Council, have only a 
consultive vote (Canon 282).

217. In each ecclesiastical province a Provincial Council 
shall be held at least every twenty years (Canon 283). The 
metropolitan chooses the place of the Council after having con-

»* suited all who are entitled to a decisive vote: ordinarily the 
metropolitan city should be the place, unless there are good 
reasons why that is inadvisable. If the metropolitan see is 
vacant, or the metropolitan is legitimately impeded from calling 
the Council, the suffragan bishop who is the oldest in promotion 
to a suffragan bishopric shall convoke the Council. The metro
politan is president of the Council, or otherwise the oldest suf
fragan who takes his place (Canon 284).

218. Bishops who are not subject to any metropolitan, ab
bots and prelates nullius, and archbishops who have no suffra
gan bishoprics shall choose permanently (if they have not 
already done so) one of the neighboring metropolitans with the 
approval of the Apostolic See, and they shall take part in the 
Provincial Council of that province and observe the laws made 
at the Council and see that these are observed in their respective 
territories (Canon 285).
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219. Besides the dignitaries just mentioned, the suffragan 
bishops, the vicars and prefects Apostolic and the vicars- 
capitular must be called to and must attend the Council, at 
which they have a decisive vote. The titular bishops staying in 
the province may be called with the consent of the majority of 
the members of the Council. If they are called, they have a 
decisive vote, unless the document of convocation states other
wise. The Cathedral Chapter, or the diocesan consultors of 
every diocese of which the Ordinary is of right invited to the 
Council, should be also invited to attend, and, if invited, should 
send two of their number selected by common vote, who shall 
have only a consultive vote in the Council. The major superiors 
of clerical exempt religious organizations and the superiors of 
monastic congregations who live within the province should be 
invited, and, when invited, should either appear or make known 
to the Council the reason that prevents them from taking part 
in the Council. These as well as other members from the secu
lar or regular clergy who may be summoned, have only a con 
sultive voice in the Council (Canon 286).

220. Persons who are under obligation to attend a PlenarL 
or Provincial Council, and who have a decisive vote, shall send 
a proxy if they are legitimately impeded from coming in per
son, and they shall prove such impediment to the Council. The 
proxy, if he be one of the Fathers of the Council who has a 
decisive vote, shall not have a double vote; if he is iiot one of 
the Fathers of the Council, he has a consultive vote as proxy 
(Canon 287).

221. In a Plenary or Provincial Council, the president de-ri 
termines the order of business, opens the Council, and trans
fers, suspends, oi* closes it. In the Provincial Council these acts 
must be done with the consent of the Fathers of the Council 
(Canon 288). Once the Plenary or the Provincial Council has { 
been opened, none of those who are obliged to be present may 
leave without a just cause which must be approved in the 
Plenary Council by the Papal Legate, or in the Provincial 
Council by the Fathers of the Council (Canon 289).

In Plenary and Provincial Councils are to be discussed and 
decided matters that serve for the increase of the faith, the 
guidance of morals, the correction of abuses, the settling of 
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controversies, and the promotion of uniformity of discipline 
in the respective territory (Canon 290).

On the conclusion of the Plenary and the Provincial Council, 
the president shall submit all the acts and decrees to the Holy 
See, and these shall not be promulgated until the Sacred Con
gregation of the Council has considered and approved the same. 
The Fathers of the Council shall designate the .manner of pro
mulgation and the time when, after promulgation, the decrees 
are to go into force. The decrees of a Plenary or the Provincial 
Council, after their proper promulgation, bind all persons in 
the respective territory, and the Ordinaries of the dioceses can
not dispense from them except in individual cases and for a just 
cause (Canon 291).

222. Unless the Holy See has provided otherwise for par
ticular places, the metropolitan (or the senior suffragan as 
pointed out in Canon 284) shall at least every five years ar
range for a meeting of the local Ordinaries of the province to 
discuss the ways and means of promoting the cause of religion 
in the province and to prepare the matters to be treated in the 
next Provincial Council. The bishops and other persons men
tioned in Canon 285 are to be called, and should take part in 
the meeting. The Ordinaries shall in the meeting designate the 
place where the next meeting is to be held (Canon 292).

Chapter VIII

OP VICARS AND PREFECTS APOSTOLIC

, 223. Territories which are not erected into dioceses are gov
erned by vicars and prefects Apostolic, whose nomination is 
reserved exclusively to the Holy See. Vicars and prefects 
Apostolic take possession of their territories by exhibiting, 
either in person or through a proxy, their credentials to the one 
who according to Canon 309 governs that district. The proper 
credentials of the prefects Apostolic are their letters of appoint
ment from the Sacred Congregation of the Propaganda; the 
vicars Apostolic exhibit the Apostolic letters (Canon 293).

In missionary lands where there are few Catholics, regular 
canonical divisions into dioceses cannot be made without previous 
preparation and organization. The Church, therefore, proceeds 
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step by step to prepare for the erection of dioceses in which the 
administration and pastoral care are to be exercised in virtue of 
the divine law by bishops under the Supreme Pontiff. Until that 
time, however, the Supreme Pontiff in virtue of his universal 
jurisdiction assumes more direct charge of the territory through 
prelates who have ordinary but vicarious jurisdiction to be exer
cised in his name. The stages through which such territories pass 
are well defined. First, some missionaries are assigned to the 
territory, generally without definite limits, under a prefect of 
the mission with the faculty to erect quasi-parishes or stations. 
If the mission prospers, limits are assigned, and it is erected into 
a Prefecture Apostolic. If it continues to prosper, it is erected 
into a Vicariate Apostolic. After this it may become a canonical 
diocese subject to the Sacred Congregation of the Propaganda. 
Thus, by the Constitution “Quotidie Nos,” April 11, 1946, Pope 
Pius XII canonically erected many Prefectures and Vicariates 
Apostolic into archdioceses and dioceses in the vast missionary 
region of China.33® Finally, with further development it may be 
placed under the common law.

Vicars and prefects Apostolic enjoy in their respective terri
tories the same rights and faculties as the residential bishops,^ 
unless the Apostolic See has made some restriction in a par
ticular case. Within the limits of their territory and during 
the time of their office, they may perform all the blessings re
served to the bishops (except the pontifical blessing), even 
though they may not be consecrated bishops; they can conse
crate chalices, patens and portable altars with the holy oils 
blessed by a bishop; they can grant fifty days’ indulgence, and 
confer confirmation, first tonsure and minor orders subject to 
the restrictions defined in Canons 782 and 957 (Canon 294). 
The Sacred Congregation of Rites, however, declared on March 
8, 1919, that vicars and prefects Apostolic do not have the right 
to be mentioned in the Canon of the Mass, because according to 
the Rubrics and Decrees still in force in the Canon of the Mass 
after the words “Antistite nostro” is to be inserted only the 
name of the patriarch, archbishop or bishop who is the Ordinary 
of the place where the Mass is said.34 Canon 782 states that they 
can validly confirm only in their own territory. Canon 957 rules

Acta Ap. Sedis, XXXVIII, 301-313.
**Acta Ap. Sedis, XI, 145. 
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that the conferring of tonsure and minor orders is limited to the 
lay subjects of their own territory, and, if they ordain men who 
are not their own subjects, these latter must produce dimissorial 
letters from their proper Ordinaries. These conditions are re
quired for validity. It should be noted here that by concession 
of the Sacred Penitentiary of July 20, 1942, they may now grant 
an indulgence of one hundred days.35

224. Vicars and prefects have the right and duty to demand 
that all priests, secular and religious, show them their letters 
of appointment to the mission. Priests who fail to produce 
such letters should be prevented from exercising any acts of 
the sacred ministry. All missionaries, secular and religious, 
must ask the vicar or prefect for permission to exercise the 
sacred ministry, which permission should not be denied except 
in special cases and for grave reasons (Canon 295). The mis
sionaries of religious orders are also subject to the jurisdic
tion, visitation and correction of the vicar or prefect in matters 
pertaining to the management of the missions, care of souls, 
administration of the sacraments, direction of schools, alms 
given for the mission, fulfilment of pious bequests for the 
benefit of the missions. The religious discipline depends on 
the religious superior, except in cases where the law provides 
otherwise. If a conflict arises between the orders of the vicar 
or prefect and those of the religious superior in matters in 
which according to this Canon the vicar or prefect has jurisdic
tion, the order of the vicar or prefect must be obeyed. Recourse 
in devolutivo to the Holy See is open to the religious. If the 
religious have been conceded certain rights in special statutes 
approved by the Holy See, these must be respected by the vicar 
or prefect (Canon 296). An accurate definition of the respective 
rights and duties of the vicars and prefects Apostolic, that is, the 
ecclesiastical superiors and those of the superiors of religious 
missionaries, that is, the religious superiors, is contained in an 
Instruction published December 8, 1929, by the Sacred Congre
gation of the Propaganda.30
j. If there are not enough secular priests to do the work in 
the vicariate or the prefecture, the vicar or prefect can after 
consulting the superior oblige all the religious (both non-

* Acta Ap. Sedis, XXXIV, 240.
"Ibid., XXII, 111.



CANONS 295-302 127

exempt and exempt) attached to the mission to exercise the 
care of souls. Any special statutes that may have been ap
proved by the Holy See for the religious, must be observed 
(Canon 297). AU differences regarding the care of souls that 
may arise between individual missionaries (secular or religious) 
or different orders, shaU be decided by the vicar or prefect, 
and his decision must be foUowed. Recourse in devolutivo to 
the Holy See is open (Canon 298).

225. Vicars Apostolic are obliged to make the visit to the $ 
tomb of the Holy Apostles Peter and Paul at Rome by the same 
law which is laid down for residential bishops in Canon 341; if, 
however, anything gravely impedes them from fulfilling it per- 
sonaUy, they can discharge this duty by a procurator, even one 
residing in Rome (Canon 299). By Canon 340, vicars and|? 
prefects Apostolic are obliged to make the quinquennial report 
on the state of their mission district to the Holy See. That 
report must be signed by the vicar or prefect and at least one 
of their consultors spoken of in Canon 302. Moreover, at the 
end of each year, they shall send to the Holy See a statemen 
of the number of converts, of baptisms, and of the sacrament: 
administered during the year, together with other items o': 
special importance (Canon 300). The Sacred Congregation of 
the Propaganda, April 16, 1922, published a revised question
naire for this quinquennial report, adapting that of June 1, 
1877, to the changes and rearrangements introduced by the 
Code.37

Vicars and prefects Apostolic are obliged to reside in their 
respective territories, and are not permitted without a grave and 
urgent cause to be absent for a notable length of time without 
first consulting the Holy See. They should make the visitation 
of their district, whenever it is necessary—either in person or, 
if legitimately impeded, through a delegate. The visitation is 
concerned with the same matters as that of bishops in their 
dioceses (Canon 301).

226. Vicars and prefects Apostolic shall appoint a council 
of at least three of the older and more experienced missionaries 
whose opinion they shall seek, at least by letter, in more serious 
and difficult affairs (Canon 302). As far as circumstances per
mit, they should once a year call together at least the principal

n Acta Ap. Sedis, XIV, 287 sqq.



128 PRACTICAL COMMENTARY ON THE CODE 

missionaries of their district (both secular and religious), so 
that they may ascertain from the experience and the counsel 
of these men what affairs need closer attention (Canon 303).

, 227. The laws of the Code in reference to the archives which
bishops should establish, apply also to vicars and prefects 
Apostolic as far as the circumstances of the missions permit. 
Likewise, the rules of the Code on Plenary and Provincial 
Councils (Canons 281—291) extend to the Plenary or Regional 
and Provincial Councils in the districts subject to the Sacred 
Congregation of the Propaganda, in so far as they are applic
able; and the laws on Diocesan Synods (in Canons 356-362) 
apply to the synods in vicariates and prefectures Apostolic. 
However, no time is fixed for Provincial Councils and for 
synods. Before promulgation, the laws of the Councils in mis
sion districts must be submitted to the Sacred Congregation of 
the Propaganda for approval (Canon 304).

£> 228. Vicars and prefects Apostolic are bound in conscience
to make a zealous effort to provide from among the Christian 
natives or inhabitants of their district tested candidates for 
the clerical state, who should be properly trained and raised 
to the priesthood (Canon 305).

y 229. Vicars and prefects are obliged to apply Holy Mass 
for the people of their district at least on the feasts of Christ
mas, the Epiphany, Easter, the Ascension, Pentecost, Corpus 
Christi, the Immaculate Conception and Assumption of the 
Blessed Virgin, St. Joseph, Sts. Peter and Paul, and All Saints, 
observing the rules of Canon 339 (Canon 306).

Without consulting the Holy See, they may not grant any 
missionary sent by the Holy See permission to leave the vicari
ate or prefecture permanently, or to go elsewhere, nor may they 
expel them. In case of public scandal, they may, after consult
ing their council, remove the missionary immediately; if there 
is question of a religious, his superior shall also be informed 
before action is taken, in so far as this is possible. The Holy 
See shall at once be informed of the removal (Canon 307).

5- 230. Vicars and prefects Apostolic who are bishops are en
titled to the same privileges of honor as the law gives to titu
lar bishops. If they are not bishops, they have during their 
office and within their own territory the insignia and privileges 
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of Prothonotaries Apostolic de numero participantium (Canon 
308).88

231. As soon as they come into their territory, vicars andlft 
prefects Apostolic shall appoint a qualified pro-vicar or pro- i 
prefect from among either the secular or regular clergy, unless
a coadjutor with the right of future succession has been ap- . 
pointed by the Holy See. The pro-vicar or pro-prefect has no 
power during the lifetime of the vicar or prefect, except such 
as is committed to him by his superior. When the vicar or 
prefect goes out of office, or when his jurisdiction is impeded 
in the manner described in Canon 429, the pro-vicar or pro
prefect must assume the entire government and retain it until 
the Holy See has made other provision. The pro-vicar or pro
prefect who succeeds in office, as said before, must immediately 
appoint an ecclesiastic who shall succeed him in case of death, 
etc. If perchance it should happen that nobody was appointed 
as administrator either by the vicar or prefect (or by the pro
vicar or pro-prefect), then the senior missionary present in 
the vicariate or prefecture is to be considered delegated by the 
Holy See to assume the government of the vacant vicariate or 
prefecture. Seniority is determined by the letters of appoint
ment of a missionary to the district; if several were appointed 
on the same date, the senior in the priesthood is preferred 
(Canon 309). The Sacred Congregation of the Propaganda on 
December 8, 1919, declared that vicars and prefects Apostolic 
may also appoint each one a vicar delegate after the manner 
of a vicar general.80

232. The men who succeed to the government of a district^ 
in virtue of the laws of the preceding Canon must as soon as 
possible inform the Apostolic See of the vacancy. Meanwhile 
they can make use of all the faculties, both the ordinary ones 
mentioned in Canon 294 and the delegated ones which the vicar 
or prefect had, unless they were given to the latter for reason of

“ The rights and privileges of the class of Prothonotaries Apostolic here 
referred to are outlined in the Motu Proprio of Pope Pius X “Inter Multi
plices/’ Fob. 21, 1905. In general, they r.re allowed to wear the episcopal 
apparel and to perform pontifical functions with certain restrictions. For 
instance, they cannot in a Pontifical Mass make use of the throne and 
crosier, and they must give the blessing to the people in the form of the 
priest’s, not of the bishop’s blessing (cfr. Ecclesiastical Review, XXXIII, 
73).

".data Ap. Sedis, XII, 120.
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personal qualifications (Canon 310). He who is appointed to 
‘ the government of a vicariate or prefecture for a certain length 

of time, must retain the government with all the faculties con- 
ceded to him, until the successor has taken canonical possession 
of his office, even though the definite period specified has elapsed 
(Canon 311). The Committee for the Authentic Interpretation 
of the Code, on July 20, 1929, declared that the pro-vicars 
Apostolic may during the vacancy issue dimissorial letters be
fore the lapse of one full year of vacancy.40

Chapter IX

OF APOSTOLIC ADMINISTRATORS

233. The administrators spoken of in this chapter of the 
Code are men who for grave and special reasons are appointed 
by the Holy See to administer a canonically erected diocese, 
either while the bishop is still alive and in possession of the 
diocese, or during the vacancy; the administrators may be ap
pointed either permanently or only for a certain length of time 
(Canon 312).

The Holy See may appoint an Apostolic administrator sede 
plena (i.e., while the Ordinary is in legal possession of the see) 
in case the Ordinary is incapacitated through old age or other 
habitual infirmities from governing the diocese, or in case of his 
expulsion, imprisonment, etc., by the civil power, or for any 
other reason that the Holy See thinks sufficient. The same 
authority may appoint an Apostolic administrator sede vacante, 
i.e., during the vacancy of the see, if (e.g.) the men who have 
the right to elect the diocesan administrator choose an unworthy 
or otherwise disqualified person.

234. Every Apostolic administrator who is appointed to gov
ern a diocese while the bishop is still in possession of the see 
must for the purpose of taking canonical possession of the ad
ministration exhibit his letters of appointment to the bishop, if 
he is of sound mind and lives in the diocese, and also to the 
Cathedral Chapter or the diocesan consultors in the manner 
prescribed in Canon 334. If the see is vacant, or if the bishop is 
not of sound mind, or does not live within the diocese, the

40 Ibid., XXI, 573.
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Apostolic administrator takes possession in the same manner as 
a bishop (Canon 313).

The rights, duties, and privileges of the Apostolic adminis
trator are to be judged from his letter of appointment, or, if 
the letter does not expressly state otherwise, his faculties are 
to be determined by the following Canons (Canon 314). The 
Apostolic administrator whose appointment is perpetual enjoys 
the same rights and honors, and has the same obligations as 
the residential bishop. If he is appointed temporarily, (1) he 
has the same rights and duties as the vicar capitular (or the 
diocesan administrator, in countries where there are no 
Chapters), but if the bishop is still in possession of his see, the 
administrator may nevertheless hold the canonical visitation, 
but he is not bound to say Mass for the people, since this obli
gation rests with the bishop; (2) as far as privileges of honor 
are concerned, Canon 308 is decisive. A bishop who is trans
ferred to another see, but retains the administration of his 
former diocese, can claim in this diocese also all the privileges 
of honor due to residential bishops (Canon 315).

235. When an Apostolic administrator is placed over a 
diocese while the bishop is still in possession of the see, thJ 
bishop’s and his vicar-general’s jurisdiction is suspended. 
Though the administrator is not subject to the authority of the 
bishop, he should not interfere in matters concerning the bishop 
personally, nor should he institute canonical procedure against 
or otherwise punish the vicar-general for reason of acts done 
under the former administration of the diocese (Canon 316). 
If the jurisdiction of the Apostolic administrator is impeded, 
or if the administrator dies, the Holy See is to be informed 
immediately. Meanwhile, if the diocese is vacant or the bishop 
is not of sound mind, the law of Canon 429 is to be applied 
—namely, the Cathedral Chapter (or the diocesan consultors) 
shall elect an administrator; otherwise the bishop governs the 
diocese, unless the Holy See has in advance made other arrange
ments (Canon 317).

The jurisdiction of the Apostolic administrator does not ex
pire at the death of the Roman Pontiff or of the bishop. It 
ceases when the new bishop takes legitimate possession of the 
vacant diocese in the manner prescribed in Canon 334 (Canon 
318).
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Chapter X

OF INFERIOR PRELATES

236. Prelates who rule over the clergy and people of a dis
trict that is separated from every other diocese are called either 
abbots or prelates nullius (i.e., of no diocese). They are called 
abbots nullius, if their church is an abbey, and prelates nullius, 
if their church is a secular prelacy. An abbacy or prelacy nul
lius that does not consist of at least three parishes is ruled by 
special laws, and to such does not apply what the Canons state 
concerning abbacies and prelacies nullius (Canon 319).

237. The abbots and prelates nullius are nominated and insti
tuted by the Roman Pontiff, without prejudice to the right of 
election or presentation, if such legitimately belongs to anyone: 
in the latter case, the Roman Pontiff has the right of confirming 
the election or of instituting the one presented. Clerics who are 
to be raised to an abbacy or prelacy nullius must have the same 
qualifications as the law requires for bishops (Canon 320). If 
an electoral college has the right to elect an abbot or prelate 
nullius, an absolute majority of votes is necessary for a valid 
election, not counting invalid votes. If a particular law requires 
a greater number of votes than the absolute plurality—for in
stance, two-thirds of all the votes—that law shall stand (Canon 
321).

Under no title whatsoever may the abbot or prelate nullius 
interfere in the government of the abbacy or prelature either 
personally or through others before he has taken canonical 
possession of his office as prescribed in Canon 334. The abbots or 
prelates nullius who either by Apostolic precept or by the 
proper Constitutions of their Order must receive the abbatial 
blessing, are obliged to ask this blessing of any bishop of their 
choice within three months after the receipt of the Apostolic 
letters of appointment, unless they are prevented by a just im
pediment (Canon 322).

238. Abbots or prelates nullius have the same ordinary 
powers and the same obligations under the same penalties as 
a residential bishop in his diocese. If they do not have episcopal 
consecration and have received the abbatial blessing (if bound 
to receive it), they have, besides the faculties mentioned in 



CANONS 319-328 133

Canon 294, the power to consecrate churches and immovable 
altars.41 In the matter of the appointment of a vicar-general 
they shall observe the rules of Canons 366-371, which speak of 
the appointment by the bishop of the vicar-general and the 
rights attached to that office (Canon 323). The Chapter of the 
religious of an abbacy or prelature nullius is governed by its 
own laws and constitutions. If the Chapter consists of the 
secular clergy, it is governed by the rules of the Code on Cathe
dral Chapters (Canon 324).

An abbot and prelate nullius, though not possessing episcopal 
consecration, may use the pontifical insignia in his own territory 
of jurisdiction with throne / and canopy, and celebrate there 
liturgical functions according to the pontifical rite. The pectoral 
cross, the ring with the gem, and the purple skull cap (pileolus) 
may be worn by these prelates even outside their territory 
(Canon 325).

239. If a secular prelacy nullius has no Chapter, consultors 
are to be elected as prescribed by Canons 423-428 (Canon 326). 
At the vacancy of the abbacy or prelature nullius, the Chapter 
of the Religious (if it is a religious abbacy or prelature nullius) 
succeeds in the government of the district, unless the Consti
tutions rule otherwise. If the prelature is a secular one, the 
Chapter of Canons succeeds. Either Chapter must within eight 
days after the vacancy elect a vicar-capitular, according to 
Canons 432 sqq.; and the vicar-capitular shall govern the abbacy 
or prelature nullius until the election of the new abbot or pre
late. If the abbot or prelate nullius is prevented from exercis
ing his jurisdiction, the precepts of Canon 429 are to be observed 
(Canon 327).

240. Regarding the clergy attached to the Papal Household, 
whether they enjoy the title of prelate or not, the special privi
leges, regulations, and traditions of the Papal Palace shall be 
observed (Canon 328).

41 Outside their own territory, however, even with the permission of the 
local Ordinary they cannot validly consecrate churches, as the Committee 
for the Authentic Interpretation of the Code declared on January 29, 1931 
(Acta Ap, Sedis, XXIII, 10).
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TITLE vm

OF THE EPISCOPAL JURISDICTION AND THOSE 
PARTICIPATING IN IT

Chapter I

OF BISHOPS

241. The bishops are the successors of the Apostles, and 
are placed by divine institution over the individual churches, 
which they govern with ordinary power under the authority 
of the Roman Pontiff. They are freely appointed by the Pope. 
If some college has been granted the right to elect a bishop, 
the precepts of Canon 321 shall be observed, which requires an 
absolute majority of the votes of all those who have the right 
to vote (Canon 329).

In this Canon the Church repeats the dogmatic teaching 
on the nature of the office of bishops. They are the successors 
of the Apostles, and, as the latter had St. Peter as their head, 
so have the bishops the Roman Pontiff, the successor of St. 
Peter, as their head. Thus there is perfect unity of govern
ment. There is but one Supreme Head, the Roman Pontiff, who 
appoints the bishops to the various places, for to St. Peter and 
his successors was committed the care of the whole Church. 
The power, however, which the bishops exercise, they have in 
virtue of their office which was instituted by Christ Himself. 
The extent of the power which the bishops possess was not 
defined by Christ; it is left to the Supreme Head of the Church 
to determine the government of the Church. Here also the 
commentators of the old law consider the question of the dif
ference between the episcopate and the priesthood, which is not 
properly a question of Canon Law, but rather one of dogmatic 
theology and church history.

242. Before a person is elevated to the episcopate, proof 
must be furnished in the manner prescribed by the Holy See 
that the individual is qualified for the office (Canon 330). The 
requisites of a candidate for the episcopate are: (J) he must 
be born of legitimate wedlock. Those legitimized by subsequent 
marriage are also excluded; (2) he must be at least thirty years
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of age; (3) he must have been ordained priest for at least five 
years; (4) he must possess good character, piety, zeal for souls, 
prudence and other qualifications to govern the diocese in ques
tion; (5) he should have obtained the degree of doctor or licen
tiate in theology or Canon Law from a school approved by the
Holy See, or must at least be well versed in these sciences. If 
the candidate is a religious, he must have received from his
major superiors a similar degree, or at least a testimonial certi
fying to his learning (Canon 331, § 1).

243. Also those who are elected, presented, or designated for
a bishopric by persons who have the privilege from the Holy 
See to elect, present, or designate, must have the aforesaid quali
fications. The Holy See has the exclusive right to pass judg-zs 
ment on the suitability of any candidate for the episcopatui
(Canon 331, § § 2-3). Every candidate for the episcopate, even . 
though elected, presented, or designated by the civil government, 
needs the canonical provision or institution in order to be the
bishop of a vacant diocese, which institution is exclusively the 
right of the Roman Pontiff. Before the canonical institution, 
the candidate must make the profession of faith mentioned in
Canons 1406-1408, and take the oath of fealty to the Holy See 
by the formula approved by the Holy See (Canon 332).

244. Unless prevented by legitimate impediment, the person 
promoted to the episcopate, even though he be a Cardinal, must 
within three months from the receipt of the Apostolic Letters 
receive the consecration and go to his diocese within at least 
four months. A single exception is given in Canon 238, namely, 
that the bishops of the suburbicarian sees of Rome are obliged 
(as Cardinals) to reside at the Papal Court, not in their dioceses 
(Canon 333).

245. The residential bishops are the ordinary and immediate | 
pastors in the dioceses entrusted to them. They cannot enter : 
upon the government of the diocese either in person or through? 
others or under any title until they have taken canonical posses
sion of their diocese. However, if they were vicars-capitular, 
judges (officiales), or oeconomi in the diocese before their ap
pointment to the bishopric, they may continue to retain and 
exercise these offices even after the appointment. ^They take 
canonical possession of the dioceses as soon as they exhibit, in 
person or by a proxy, the Apostolic Letters of appointment to the 
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Cathedral Chapter, in the presence of the secretary or chancel
lor of the Chapter who shall make entry of the fact into the acts 
of the diocesej( Canon 334). In countries where there are no 
Cathedral Chapters the letters of appointment must be exhibited 
to the diocesan consultors.

246. The bishop has the right and the duty to govern the 
f diocese both in spiritual and temporal affairs, and to this end

he possesses legislative, .judicial, and coercive power which must 
be exercised according to the precepts of the Sacred Canons. 
The laws of the bishop begin to bind immediately when promul
gated, unless he provides otherwise in the same laws. The man
ner of promulgation is determined by the bishop himself (Canon 
335).

247. The bishop must urge the observance of the laws of the 
Church, and he cannot dispense with the common law except 
in so far as Canon 81 allows. (That Canon rules that the bishop 
cannot dispense unless the law or a special concession gives 
him power: in emergencies, however, where the good of souls 
requires immediate action, he may dispense in those laws in 
which the Holy See usually dispenses, if recourse to the Holy 
See is difficult, e.g., because of great distance and the consequent 
delay in getting the dispensation.)

The bishop has the duty to guard ecclesiastical discipline 
against abuses, especially in reference to the administration of 
the sacraments and sacramentals, the worship of God and the 
veneration of the saints, preaching, indulgences, and the fulfill
ment of last bequests in favor of pious causes. He must watch 
over the integrity of faith and morals, and must see that the 
people (especially the children and the illiterate) are properly 
instructed in Christian doctrine, and that the schools for chil
dren and young men and women are conducted according to the 
principles of the Catholic religion. In reference to preaching, 
Canon 1327 must be observed which states that the bishop’s 
obligation to preach is personal, unless a legitimate impediment 
excuses him from this duty (Canon 336).

248. The bishop can in his diocese hold pontifical functions 
anywhere, even in exempt churches. Outside the diocese he 
cannot make use of the mitre and crozier except with at least 
the reasonably presumed consent of the local Ordinary, and, 
in the case of an exempt church, with the consent of the re
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ligious superior. The phrase, to “exercise the pontificals,” 
means to perform those functions in which by the laws of the 
sacred liturgy the use of the pontifical insignia of the crozier 
and mitre is required. When one bishop grants another the per- 
mission to exercise the pontificals in his diocese, he may also 
allow the use of the throne with the canopy (Canon 337). The 
bishop who gives permission to a bishop of another diocese to 
hold some pontifical function in his own cathedral, may allow 
the visiting bishop the use of his own throne so that it is not 
necessary to erect another on the Epistle side. A bishop may 
not allow the use of his own throne to a dignitary of the same 
diocese (e.g., a coadjutor or an auxiliary bishop, or the vicar
general).42

249. The bishop is obliged to reside personally in the diocese, F 
even though he has a coadjutor bishop. Absence from the 
diocese for at most three months a year, either continuous o: 
interrupted, is allowed. Besides this, the bishop may be absen 
to make the prescribed visit ad limina, as the official visit to th*. 
tomb of the Apostles and to the Holy Father at Rome is called; 
he may be absent to take part in Councils which the law obliges 
him to attend, or to comply with the duties of the civil office 
which is legitimately attached to his bishopric. Except for these 
reasons, however, he must not be absent more than at most three 
months, continuous or interrupted, and the bishop must see to 
it that his absence does not injure the interests of his diocese. 
The time of absence to make the visit ad limina, or to attend a 
Council, or the duties of the civil office, may not be prolonged 
by adding the months of vacation; the vacation should be.taken 
at another time. The vacation of two years may not be com
bined, nor may a newly appointed bishop delay for more than 
four months to take up his residence in the diocese by adding 
the months of vacation to the four months. The bishop may not 
be absent from his cathedral church during Advent, or Lent, 
or on Christmas, Easter, Pentecost, or Corpus Christi, except 
for a grave and urgent reason. If without a legitimate reason 
they have been absent from the diocese for more than six months, 
the Metropolitan, according to the norm of Canon 274, n. 4, shall 
denounce the bishop, but the senior suffragan bishop who is in

"Sacred Congregation of Rites, Nov. 29, 1919; Acta Ap. Sedis, XII, 
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residence shall denounce the Metropolitan (in case he is un- 
► lawfully absent) to the Apostolic See (Canon 338). Canon 274, 

n. 4, in general terms obliges the Metropolitan to inform the 
Holy See of abuses in his ecclesiastical province.

Application op Holy Mass for the People

250. After having taken canonical possession of his diocese, 
the bishop must apply Holy Mass for the people of the diocese 
on all Sundays and holydays of obligation, including the sup
pressed holydays; neither the small amount of revenue or salary 
nor any other reason excuses the bishop from this obligation. 
On Christmas, and on Sundays on which a holyday of obliga- 
tion falls, it suffices to apply one Holy Mass for the people. 
If a holyday of obligation is transferred in such a way that, on 
the day to which it is transferred, not only the Mass and Office 
but also the obligation of hearing Mass and the duty to abstain 
from servile work are transferred, Holy Mass is to be applied 
on the day to which the feast is transferred, otherwise on the 
day itself. (In the United States this case does not happen 
with any of the six feasts to which the holydays of obligation 
have been reduced by special concession.)

The bishop must on these days apply Holy Mass himself; 
if he is legitimately prevented from saying these Masses, he 
must have them said by another priest on these days; if this 
also is impossible, he must as soon as possible make up these 
Masses either personally or through another. If a bishop has 
two dioceses which are united ceque principaliter (by which 
union each diocese retains its individual identity), or if in ad
dition to his own diocese he is administrator of another, he 
satisfies his obligation by applying one Holy Mass for all the 
people in his charge. If the bishop has not satisfied the obliga
tion spoken of in this Canon, he shall as soon as possible supply 
the number of Masses omitted (Canon 339).

251. The obligation to say the Mass for the people is bind
ing: (1) on all Sundays of the year; (2) on the ten holydays 
of obligation stated in Canon 1247, namely, Christmas, Cir
cumcision, Epiphany, Ascension, Corpus Christi, Immaculate 
Conception, Assumption of the Blessed Virgin, St. Joseph 
(March 19), Sts. Peter and Paul, and All Saints; (3) on the 
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suppressed holydays. The Committee for the Authentic Inter
pretation of the Code on February 17, 1918, declared that in 
regard to the suppressed feasts the Code has made no change in 
the former discipline.43 As there was some uncertainty as to the 
number of suppressed holydays on which Holy Mass has to be 
applied for the people, the Holy See issued an instruction on 
this matter,44 enumerating the following:

1. Monday and Tuesday after Easter and after Pentecost;
2. Finding of the Holy Cross, May 3;
3. The Purification or Candlemas Day, February 2;
4. The Annunciation, March 25;
5. Nativity of the Blessed Virgin, September 8;
6. Dedication of St. Michael, September 29;
7. Nativity of St. John Baptist, June 24;
8. St. Andrew, Apostle, November 30;
9. St. James, Apostle, July 25;

10. St. John, Apostle, December 27;
11. St. Thomas, Apostle, December 21;
12. Sts. Philip and James, Apostles, May 1;
13. St. Bartholomew, Apostle, August 24;
14. St. Matthew, Apostle, September 21;
15. Sts. Simon and Jude, Apostles, October 28;
16. St. Mathias, Apostle, February 24;
17. St. Stephen, Protomartyr, December 26;
18. Holy Innocents, December 28;
19. St. Lawrence, Martyr, August 10;
20. St. Sylvester, Pope, December 31;
21. St. Ann, Mother of the Blessed Virgin, July 26;
22. Patron of the Country;
23. Patron of the Town or City.

In reference to the last two feasts in the United States, we 
have the Immaculate Conception as Patron Feast of the Church, 
and, this being already included in the list of days on which 
Holy Mass must be said for the people, there is no additional 
obligation for the Patron Feast. Patrons of towns and cities 
are practically unknown here in the United States, except in 
some places in the districts first settled by the Spaniards and 
the French where a patron of a town had been legitimately 
chosen.

Report on the Status of the Diocese and Visit to Rome

252. Every bishop is bound to make a report on the status 
of his diocese every five years according to the formulas issued

aActa Ap. Sedis, X, 170.
44 Sacred Congregation of the Council, December 28, 1919; Acta Ap. 

Sedis, XII, 42. 
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by the Holy See.45 The five years’ term is fixed for all dioceses, 
and runs from January 1, 1911. In the first year of each 
quinquennium reports must be made by the bishops of Italy, 
the islands of Corsica, Sardinia, Sicily, Malta, and the other 
small islands off the coast; in the second year the bishops of 
Spain, Portugal, France, Belgium, Holland, England, Scotland, 
and Ireland with the adjacent isles; in the third year the other 
bishops of Europe with the adjacent isles; in the fourth year 
the bishops of all America and the adjacent isles; in the fifth 
year the bishops of Africa, Asia, Australia and the islands in 
these parts of the world. If the year assigned for the report 
should fall entirely or in part within the first two years of 
the bishop’s reign of the diocese, the bishop may for that term 
abstain from sending a report to the Holy See (Canon 340).

The bishops who are to make the report are to go to Rome 
that same year to venerate the tomb of the Holy Apostles, Sts. 
Peter and Paul, and to appear before the Roman Pontiff. The 
bishops, however, who are outside of Europe have permission 
to make the visit ad limina every ten years (Canon 341). The 
bishop should make the visit ad limina in person or through 
the coadjutor if he has one; for a just reason approved by 
the Holy See, he may also delegate a qualified priest who resides 
in his diocese (Canon 342).

Visitation of the Diocese

253. The bishop must visit at least part of his diocese annu
ally so as to cover the entire diocese at least once in five years 
either in person, or, if legitimately excused, through his vicar
general, or another priest. The bishop has the right to take 
two of the clergy (even those of the Cathedral or Collegiate 
Chapter, or any others he may choose), as companions on his 
visitation. No contrary custom or privilege restricting the 
bishop’s right of choice is recognized in law. If the bishop 
neglects to hold the visitation the archbishop has the right to 
interfere (according to Canon 274, nn. 4-5) by reporting the 
matter to the Holy See, and, if the Holy See approves of it,

“ These formulas were revised and published by the Sacred Consistorial 
Congregation, November 4, 1918; Acta Ap. Sedis, X, 487. 
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the archbishop then has the right to hold the visitation in such 
diocese (Canon 343).

To the visitation of the bishop are subject the persons, ( 
goods and pious institutions (even though exempt) within the^ 
limits of his diocese, unless special exemption is proved to have 1 
been granted them by the Holy See. The bishop can visit the 
exempt religious only in the cases explicitly stated in law 
(Canon 344). The Canons which have reference to the visita
tion and the religious are: Canons 512, 615-619, 631, 690, 1261, 
and 1491.

254. The bishop should proceed in a paternal manner con
cerning the object and purpose of the visitation. From the 
precepts and decrees given in the visitation, an appeal is al
lowed only in dcvolutivo—i.e., the orders must be obeyed until 
the Holy See grants relief. In other cases (i.e., matters outside 
the scope of the visitation), the bishop, even at the time of 
visitation, must proceed according to the rules of law which 
prescribe the manner of procedure (Canon 345).

The visitation must not be unduly prolonged, no unneces
sary expense shall be put on the place visited, and no donation 
shall be accepted either by the bishop or any of his companions. 
All contrary customs are hereby condemned. Concerning the 
living and traveling expenses of the bishop and his companions, 
the legitimate custom of the diocese shall be adhered to (Canon 
346).

Privileges of Bishops

255. In his own diocese, the bishop precedes all archbishops 
and bishops, except his own archbishop, Cardinals and Papal1 
Legates; while he is outside his own diocese, the rules of prec
edence of Canon 106 are to be observed (Canon 347).

Titular bishops cannot exercise any act of jurisdiction in 
the diocese of their title, neither do they take possession of 
that diocese. Charity should prompt them to apply sometimes 
Holy Mass for the titular diocese, but there is no obligation 
to do so (Canon 348).

256. The following privileges are granted to bishops, both 
residential and titular, from the time they receive authentic 
notification of their canonical promotion:

Besides other privileges mentioned in the respective titles 
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of the Code, they enjoy many of the privileges of Cardinals 
enumerated in Canon 239: (1) the privilege to choose a con
fessor for themselves and their households, and, if such confessor 
has no jurisdiction in the place, he obtains it automatically for 
the confession of the bishop and his household, and has also the 
faculty to absolve from all sins and censures including the dio
cesan reserved cases, except the censures reserved specialissimo 
modo to the Holy See and censures inflicted for the violation of 
the secret of the Holy Office; (2) the privilege to preach in any 
place, with at least the presumed consent of the local Ordinary; 
(3) the privilege to celebrate, or to permit another to celebrate 
in their presence, one Holy Mass on Holy Thursday, and three 
Holy Masses at midnight on Christmas, provided they are not 
obliged to celebrate in their cathedral; (4) the privilege to bless 
everywhere with the prescribed rites of the Church rosaries 
and other prayer beads, crosses, medals, statues, scapulars 
approved by the Holy See, with all the indulgences usually at
tached by the Holy See; to erect the Way of the Cross, with 
the formula of the Rituale, in churches, oratories (even private 
ones), and other pious places, and to bless crucifixes with the 
indulgences of the Way of the Cross for those who through 
sickness or other legitimate impediment cannot make the Way 
of the Cross in places where the Stations are erected;40 (5) the 
privilege to celebrate Mass on a portable altar not only in their 
own residence but wherever they travel, and to permit another 
Mass to be celebrated in their presence; to say Mass on the 
ocean, observing due precautions; to celebrate Holy Mass ac
cording to their own calendar in all churches and oratories; 
to have the benefit of the personal privileged altar every day; 
to gain in their own private chapel those indulgences for which 
the visit to a church or public place of worship is prescribed 
in the town or city where they actually stay (which privilege 
is shared by the members of their household); to bless the 
people after the manner of bishops, but in the City of Rome in 
churches, pious institutes and at gatherings of the faithful only 
(Canon 349, § 1, n. 1). The Committee for the Authentic 
Interpretation of the Code declared on March 12, 1929, that the 
phrase ritibus ab Ecclesia praescriptis in Canon 349, § 1, n. 1, 
permits the bishop to bless sacred objects with the mere sign of

"Cfr. Vol. H, App. Ill, 12, a, for recent decisions on form of blessing. 
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the cross whenever the liturgical books prescribe no special form 
of blessing.47

257. Bishops have the right to wear the episcopal insignia 
according to the liturgical laws. Residential bishops from the 
moment that they have taken possession of their diocese have 
the right: (1) to receive the income of the mensa episcopalis; 
(2) to grant fifty days’ indulgence in places of their jurisdic
tion; (3) to erect in all churches of their diocese the throne 
with canopy (Canon 349, § 1, n. 2, § 2). It should be noted 
here that by concession of the Sacred Penitentiary, July 20, 
1942, they can now grant one hundred days’ indulgence.48 
The Sacred Congregation of Rites on November 26, 1919, clari
fied a number of liturgical difficulties in reference to the privi
leges, insignia and functions of bishops which can arise either 
when they perform pontifical functions in their own dioceses or 
in that of another bishop, or when several bishops take part in 
the sacred ceremonies.40

The Sacred Penitentiary declared on July 15, 1919, that the 
faculties of the bishop to bless the various religious objects, 
Stations of the Cross, etc., are given as personal privileges in 
recognition of the episcopal dignity, and cannot be delegated 
habitually, nor even for individual acts or per modum actus.60

Chapter II

OF COADJUTORS AND AUXILIARY BISHOPS

258. The Roman Pontiff only can assign to a bishop a coad
jutor. A%oadjutor is usually assigned to the bishop personally, 
with the right of succession; sometimes, the coadjutor isngiven 
to the episcopal see. An assistanAissigned to the person of the 
bishop without the right of succession is called by the special 
name of auxiliary (Canon 350).

The rights of the coadjutor given to the person of a bishop 
are to be learned from the Apostolic letters of appointment. 
Unless otherwise stated in these letters, the coadjutor given a

" Acta Ap. Sedis, XXI, 170.
“Ibid., XXXIV, 240.
*9Ibid., XII, 177; cfr. Homiletic and Pastoral Review, XX, 1070-74.
“Acta Ap. Sedis, XVIII, 500.
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bishop who is entirely incapacitated, has all the rights and 
duties of the bishop; in other cases he can exercise only such 
duties as the bishop may commit to him. What the coadjutor 
can do and is willing to do, the bishop should not habitually 
delegate to another. Whenever the bishop requests him to do 
so, the coadjutor, unless prevented by some just impediment, 
is obliged to perform the pontifical and other functions which 
the bishop is bound to hold (Canon 351).

& 259. A coadjutor who is assigned to the episcopal see, may
* exercise the functions of the episcopate in the territory of the 

diocese, except sacred ordination. In other affairs he can do 
only as much as has been committed to him either by the Holy 
See or by the bishop (Canon 352). In order that the coadjutor 
may take canonical possession of his office, it is necessary that 
he show his Apostolic Letters of appointment to the bishop.^ 

. A coadjutor with the right of succession and a coadjutor given 
to the see must show these Letters also to the Cathedral Chapter 
(or to the diocesan consultors in dioceses which have no Chap
ters), in the manner prescribed in Canon 334. The Chapter 
or the consultors are to be assembled, and the secretary or 
chancellor must be present and put the fact on record in the 
diocesan archives. If the bishop’s condition of health is such 
that he is not capable of a human act, coadjutors of any kind 
need not show the letters of appointment to the bishop but 
only to the Chapter or the consultors (Canon 353).

260. Every coadjutor is bound, like the bishop himself, to 
reside in the diocese from which (outside the period of vacation 
as provided by Canon 338) he may not absent himself except 
for a short time and with the permission of his bishop. Canon 
338 speaks only of the two or three months’ vacation which 
the bishop may take each year, and does not there mention the 
coadjutor bishops. Canon 354 states that the coadjutors have 
the same vacation as that of the bishops in Canon 338 (Canon 
354).

261. When the see becomes vacant, the coadjutor with the 
right of succession immediately becomes the Ordinary of the 
diocese, provided he has taken legitimate possession of his office, 
as demanded in Canon 353. The office of the auxiliary bishop 
expires with the death or removal of the bishop whose personal 
assistant he was, unless the Apostolic Letters of appointment 



CANONS 351-357 145

provide otherwise. If the coadjutor was given to the see, his 
office continues also during the vacancy of the see (Canon 355).

Chapter IU

OF THE DIOCESAN SYNOD

262. The diocesan synod is to be held at least every ten 
years. In it should be treated only questions which touch the _ 
particular needs of the clergy and the people of that diocese. 
If the bishop governs several dioceses which are united ceque 
principaliter, or if, besides his own diocese, he holds another as 
permanent administrator, he may convoke a common synod 
for these dioceses (Canon 356). The bishop convokes and pre-(\P 
sides over the diocesan synod; the vicar-general cannot preside 
except by special mandate of the bishop, nor can a vicar-capitu
lar preside. It is to be held in the cathedral, unless there is 
good reason to have it elsewhere (Canon 357).

263. As to the history of the diocesan synod, we find that 
in the days when every town had its own bishop, and the diocese 
did not extend beyond the town, the clergy were naturally in 
close contact with their bishop. Later, when diocesan territories 
became large and parishes were established in the country 
district, the contact of the clergy with the bishop was not so 
frequent, and consequently the bishops began to call meetings 
of the clergy. The first recorded instance of a diocesan synod 
is said to be that which Patriarch Alexander held at Alexandria 
in 321, in which synod he deposed Arius. In the Western 
Church the first synod on record is said to be that held at 
Auxerre, France, in 585. That synod ruled that each year in 
the middle of May all the priests shall assemble. Soon provincial 
councils passed the law that diocesan synods must be held yearly, 
that in these synods the bishop give an account of the adminis
tration of the diocese and that the decrees of the provincial 
council be promulgated in the synod. The Fourth Lateran Coun
cil (1215) passed the general law that diocesan synods were to 
be held yearly. That law was confirmed by the Council of Trent, 
and remained valid until the promulgation of the Code, although 
historians say that the law was never universally introduced in 
the Church. The Code insists that the diocesan synod be held at 



146 PRACTICAL COMMENTARY ON THE CODE

least once in ten years, and leaves it to sthe discretion of the 
bishop to hold it more frequently.

Persons to be Called to the Synod

264. The following persons must be called to, and should 
attend the synod: (2)) the vicar-general; (jS) the canons of the 
cathedral or the diocesan consultors; (® the rector of the dio
cesan seminary, at least of the major seminary; vicars- 
foranes or deans; one deputy from each collegiate church 
to be chosen by the Chapter from among their own members; 
(© the pastors of the city where the synod is held; one 
pastor at least from each deanery to be elected by all the priests 
of the district who have care of souls, and such pastors must 
provide a priest to take their place in the parish during his 
absence; @) the abbots who are actual superiors of abbeys, and 
one of the superiors of each clerical religious organization in 
the diocese to be designated by the provincial superior. If the 
residence of the provincial is in the diocese, he himself may 
go to the synod instead of sending one of the local superiors.

If the bishop wishes, he may also call others to the synod, 
namely, all the canons, pastors, religious superiors, any or all 
of the secular priests of the diocese, provided enough priests 
are left to attend to the care of souls. Those invited have the 
right tocvotej?ist as the others, unless the bishop in the invita
tions states otherwise (Canon 358).
, Those who should come to the synod, but are impeded by 

some legitimate impediment, may not send a proxy to take their 
place at the synod, but they must notify the bishop why they 
cannot come. Those who neglect to attend (except exempt 
religious who are not pastors), may be compelled by the bishop 
with just penalties (Canon 359).
, 265. Before the synod the bishop may appoint committees to 
prepare the subjects for discussion in the synod. Before the 
sessions open, a schedule of the subjects to be discussed is to be 
given to all who answered the call to the synod (Canon 360). 
The proposed questions are to be submitted by the bishop, or 
the one presiding in his place, to the free discussion of the 
members of the synod in the preliminary sessions (Canon 361). 
j The bishop is the only legislator in the synod, the others 
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having only a consultive vote. He alone signs the laws passed 
in the synod, which, if they are promulgated in the synod, 
go into force immediately, unless the bishop decrees otherwise 
(Canon 362).

Chapter IV

OF THE DIOCESAN CURIA

266. The Diocesan Curia consists of those persons who assist 
the bishop—or the prelate who takes the place of the bishop— 
in the government of the diocese. To the Curia belong the 
vicar-general, the officialis (cfr. Canon 1573 as to his appoint
ment and office), the chancellor, the promoter of justice, the 
defensor vinculi, the synodal judges and examiners, the paro
chial consultors, auditors, notaries, cursors and summoners 
(Canon 363).

The nomination of those who are to hold the aforesaid 
offices and appointments shall be done in writing, as Canon 155 
demands. Those nominated must: $D) take oath before thf 
bishop that they will faithfully discharge their office without 
respect to persons; @) transact their respective duties under 
the authority of the bishop and according to the rules of law; 
® preserve secrecy within the bounds and in the manner pre
scribed by law or the command of the bishop (Canon 364).

Concerning the officialis, the promoter of justice, the defensor d 
vinculi, the synodal judges, the auditors, cursors and sum-' 
moners, the laws of Canons 1573-1593 shall be observed; the 
other officials are to be guided by the following Canons (Canon
365) .

ARTICLE I.—OF THE VICAR-GENERAL

267. Whenever the proper government of the diocese de
mands it, the bishop should appoint a vicar-general, who shall 
enjoy ordinary jurisdiction in the entire diocese. The vicar-1 
general’s appointment is left to the free choice of the bishop, 
who can also remove him at will. As a rule, there should be 
but one vicar-general, unless either the diversity of Rites or 
the size of the diocese demand otherwise. If the vicar is absent 
or unable to act, the bishop may appoint a substitute (Canon
366) .
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In the early history of the Church we find that, as the dio
ceses became larger through the rapid conversion of the heathens 
at the beginning of the fourth century, the duties of the bishop 
increased in proportion, and it was then that the need of 
assistants in the government of the diocese made itself felt. 
Among those called to assist the bishop we find, in the fourth 
century, the archdeacon who was the head of seven deacons, 
which number was kept at many cathedrals in memory of the 
first seven deacons chosen by the Holy Apostles at Jerusalem. 
The archdeacon’s duties were the supervision of the care for 
the poor, the distribution of the offerings of the faithful, assist
ing the'bishop at ordinations, the government of the inferior 
clerics, the visitation and correction of the clergy generally. In 
the Decretals of Pope Gregory IX the archdeacon appears 
vested with ordinary jurisdiction as judge of the first instance 
in court proceedings and also in matters of administration of 
the diocese. At first the bishops had been entirely free in the 
choice of the archdeacon, but, in the course of time, some 
Cathedral Chapters had obtained the right to elect the arch
deacon, and in some countries the king nominated this official.

268. As a reaction against the almost independent power of 
the archdeacon, the bishops began, in the twelfth century, to 
appoint an officialis (later called vicar-general), who was de
pendent on the bishop in the exercise of the powers delegated 
to him by the bishop. In the Liber Sextus of Pope Boniface 
VIII these officials are recognized and their duties are defined. 
In some countries—for instance, England, Belgium, France, 
Germany—two officials were instituted, one called vicar-general 
for acts of the so-called voluntary jurisdiction (granting of 
favors and other affairs not connected with judicial procedure), 
and for the administration of the temporalities of the diocese; 
the other, called the officialis, vested with jurisdiction in court 
affairs, both civil and criminal. The archdeacon thus lost prac
tically all the powers connected with his office in former times, 
and the Council of Trent explicitly deprived the archdeacon 
of the power to judge matrimonial cases (Session XXIV, Chap
ter 20, On Reformation) and of jurisdiction over criminal cases 
of the clergy (Session XXV, Chapter 14, On Reformation), 
and limited his power of visitation (Session XXIV, Chapter 3, 
On Reformation). Finally, the archdeacon’s office came to be 
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nothing more than a dignity in the Cathedral Chapter without 
any ordinary jurisdiction.

269. In the old Jus Decretalium, the names of the officialis 
and vicar-general are used promiscuously to designate one and 
the same person. The new Code of Canon Law distinguishes 
between the vicar-general and the officialis-, the latter has none 
of the duties of the vicar-general, but is the judge of the epis
copal court with ordinary power to judge all cases except those 
which the bishop reserves to himself, or where the law demands 
a special court of three or more judges.

Qualifications of the Vicar-General

270. The vicar-general must be a priest of the secular clergy, i 
at least thirty years of age, a doctor or licentiate in theology 
and Canon Law, or at least highly skilled in these subjects, an 
conspicuous for sound doctrine, probity of life, prudence and eJ 
perience. If the diocese has been committed to a religion 
organization, the vicar-general may be a member of that organi
zation. The office of vicar-general must not be given to the_ 
CanonJELenitentiary, nr tn a blood-relation of the bishop, espe
cially one in the first or in the second degree mixed with the 
first, or, excepting the case of necessity, to a_pastor or others 
having the care of souls. The bishop is not forbidden to take 
the vicar from his own diocese (Canon 367).

Many canonists who wrote before the promulgation of the 
Code maintained that the vicar-general should not be chosen 
from among the priests of the diocese, but should be an out
sider. Their opinion was based on declarations of the Sacred 
Congregations, especially those of the Bishops and Regulars, 
which had been given to individual dioceses and for reason of 
special circumstances. The Council of the Roman Province, in 
1725, passed a decree to that effect for the Province (cfr. 
Wernz-Vidal, II, n. 638).

Powers of the Vicar-General

271. The AdcarrgeneraL has, by virtue of his office, jurisdic
tion J)ven the_ entire diocese in spiritual and temporal matters 
Jo_the extent of_Jhe bishop’s ordinary jurisdiction, except in 
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> those affairs which the bishop has reserved to himself, or which 
by law require a special mandate from the bishop.

Unless it is explicitly stated otherwise, the vicar-general 
can execute the rescripts of the Holy See which are sent to 
the bishop or his predecessor in the diocese, and in general he 
has the faculties which are habitually given to the local Ordi
nary by the Holy See, according to Canon 66 (Canon 368), 
This Canon states that also the faculties for a certain number of 
cases and those for a limited length of time come under the name 
of habitual faculties. The same Canon rules that faculties given 
to the bishop personally can be exercised only by the bishop. 
Thus, the Sacred Penitentiary declared on November 10, 1926, 
that the vicar-general does not enjoy the faculties given to the 
bishop by Canon 349, § 1, n. I.51

272. The vicar-general needs a special mandate for the fol
lowing affairs: (1) incardination and excardination (Canon 
113); (2) appointment to offices (Canon 152); (3) acceptance of 
resignation of offices (Canon 187); (4) convocation of synods 
(Canon 357); (5) confirmation of persons elected, or institution 
of persons presented for office, appointment of pastors and 
parochial vicars and of assistants in parishes (Canon 455); 
(6) removal of parochial vicars (Canon 477); (7) erection of 
pious associations (Canon 686); (8) reservation of sins. (Canon 
893); (9) issuing dimissorial letters (Canon 958); (10) per
mission for matrimonium conscientia (Canon 1104); (11) con
secration of sacred places (Canon 1155); (12) permission to 
build a church (Canon 1162); (13) authentication of relics 
(Canon 1283); (14) permission to expose for veneration relics 
lacking document of authenticity (Canon 1285); (15) permis
sion to a poor church to collect from extern priests a small fee 
for the use of vestments, sacred vessels, etc., in celebrating 
Mass for their own devotion (Canon 1303); (16) erection, 
union, conferring, giving canonical institution, exchange of 
benefices (Canons 1414, 1423, 1466, 1487); (17) matters incum
bent on the Ordinary in a process of canonization and beatifica
tion (Canon 2002); (18) inflicting of penalties ab homine 
(Canon 2220); (19) remission of penalty inflicted by judicial 
sentence (Canon 2236); (20) absolution in the external forum 
of apostates, heretics, schismatics (Canon 2314).

nActa Ap. Sedis, XVIII, 500,
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273. The vicar-general shall refer to the bishop the prin-H 
cipal acts of the Curia, inform him of what has been, or should^! 
be done to safeguard discipline among the clergy and people. 
He must take care not to use his powers contrary to the good » 
pleasure of the bishop. Canon 44, § 2, decrees that a favor\ 
asked of and refused by the vicar-general, cannot validly be/ 
granted by the bishop unless the refusal of the vicar is made I 
known to the bishop; and a favor which the bishop has re-( 
fused, cannot validly be granted by the vicar, even though I 
the refusal of the bishop is made known to the vicar (Canon 
369).

Within the diocese, the vicar-general has precedence over C 
all other priests, even the dignitaries of the Cathedral Chap
ter. The only ones who precede him are those who have the 
order of the episcopate (e.g., a titular bishop). If the vicar
general is a titular bishop, he has all the privileges of honor 
of these bishops; if he is not a bishop, he has during the tim 
of his office the privileges and insignia of a titular prothonotar 
Apostolic (Canon 370). The Sacred Congregation of the Com 
oil on May 17,1919, declared that he has the right of precedence 
over the prior and pastor of the cathedral, and when he assists 
in the choir vested in the robes of the canons he has the right 
of precedence over all dignitaries and canons of the cathedral 
church.52 The same Sacred Congregation on December 15, 1923, 
ruled that, even if he is not a canon, he has, in accordance with 
Canon 370, a right to a place in the choir and in the acts of the 
Chapter, and the right of precedence over all canons and dig
nitaries.53 It is disputed whether titular prothonotaries have the 
title of monsignori. Their cassock is black as is also the silken 
sash which hangs down on the left side; this girdle may end in 
two tassels. They may wear the rochettum and black mantle. 
At Holy Mass and other solemn functions, they may use the 
extra candle on a small stand with a handle, called the palma- 
toria.

274. The jurisdiction of the vicar-general expires by resig
nation made according to Canons 183-191, or by the revocation 
of the bishop made known to the vicar, or by the vacancy of the

63 Acta Ap. Sedis, XI, 349.
aIbid., XVI, 371. 
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bishopric. If the bishop’s jurisdiction is suspended, that of the 
vicar is likewise suspended (Canon 371).

275. Recourse from the orders of the vicar-general to the 
bishop may be had by anyone who feels himself injured. The 
commentators of the old Canon Law do not admit appeal to 
the bishop, but they usually speak of the judicial power of 
the vicar-general and of the sentences pronounced by him. In 
former times the vicar-general had judicial power in all cases 
coming under the ordinary jurisdiction of the bishop, but by 
the Code the vicar-general has only the so-called voluntary 
jurisdiction, and Canon 1573 forbids the bishop to appoint the 
vicar-general as officialis, unless the diocese is so small that it is 
superfluous to have a special judge of the Curia. Canon 1573 
states that the judge of the diocesan Curia constitutes one tribu
nal with the local Ordinary, and hence no appeal from judicial 
acts of diocesan judges (whether the vicar-general or the 
officialis) to the Ordinary is possible. That recourse from acts 
of the voluntary jurisdiction of the vicar-general is possible, 
seems to be indicated by the fact that the Code speaking of 
favors denied by the vicar-general (cfr. Canon 44) supposes 
the recourse to the bishop, and it states that the refusal of 
the vicar must be made known to the bishop, otherwise his 
granting of the favor would be invalid.54

276. Abbots and prelates nullius may appoint a vicar-gen
eral, but the vicars and prefects apostolic do not have the 
power, as Canon 198 states; however, the Holy See has allowed 
them to appoint a delegatus generalis, with all the faculties of a 
vicar-general.55

ARTICLE n.—OF THE CHANCELLOR, OTHER NOTARIES 
AND THE EPISCOPAL ARCHIVES

277. In every Curia the bishop shall appoint a chancellor 
• who must be a priest, and whose principal office is to -keep 
-the acts of the Curia in the archives, to arrange them in chrono
logical order, and make an index of the same. If needs be, he 
may have an assistant whose title shall be vice-chancellor. The 
chancellor is by his very office a notary (Canon 372).

“Chelodi, "Jus de Personis,” n. 200.
“ Sacred Congregation of the Propaganda. Dec. 8, 1919; Acta Ap» 

Sedis, XII, 120.
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Notaries have been used in the Church from very early times. 
Thus, in Rome, and very likely elsewhere, there were seven 
notaries assigned to record the acts of the martyrs. In the fourth 
century they are found employed to write the acts to be kept in 
the papal archives. They are variously designated as scribes, 
chartularii, actuaries, secretaries, and notaries. The function of 
authenticating documents, with consequent accordance of public 
faith in his certification, was conferred upon the office of notary 
by Pope Innocent III.

Similarly, after the manner of the subdivisions of the civil 
government, from very early times it has been the practice of the 
Church in each diocese to keep archives in which the acts of 
Councils, documents pertaining to discipline, and to faith and 
morals, etc., are preserved. The archives of the Church of Rome 
are mentioned by St. Jerome.

278. The bishop may also appoint other notaries beside 
the chancellor, and their signature will be recognized by tl 
Church in her courts. The bishop may appoint a notary eithe 
in general (for all acts), or for specified acts or occasions only. 
He may also appoint laymen as notaries, if clerics are not avail
able ; but in criminal cases of the clergy, the notary must beji 
priest. The chancellor and the other notaries must be men of 
unblemished reputation and above all suspicion. Any of the 
notaries may be removed or suspended by the person who 
appointed them, or by his successor, or by a higher superior; 
but they cannot be removed by the vicar-capitular except with 
the consent of the Chapter (Canon 373).

The office of the notary is: (3)) to write the acts and trans-{ 
actions in judicial proceedings; (S') to consign faithfully to 
writing the proceedings, adding place, day, month and year, and 
his own signature; (3s) to show to those who have a right to see 
them the acts and documents on file and to attest that copies 
agree with the original. The notary cannot write acts outside 
the diocese where he is appointed as notary, nor draw up papers 
in affairs beyond his appointment (Canon 374).

The Diocesan Archives

279. The bishop shall provide a safe and convenient place 
for the archives of the diocese. A catalogue or index of all the 
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documents with a summary of their contents shall be carefully 
made (Canon 375). Each year, within the first two months, the 
catalogue should be brought up to date, and all the documents 
of the past year classified. The Ordinary shall institute a care
ful inquiry about documents missing from the archives, and he 
has authority to use any necessary means to have them returned 
(Canon 376).

The archives shall be locked, and nobody shall be allowed 
* to enter them without the bishop’s or the vicar-general’s and 
the chancellor’s permission. The chancellor only shall have a 
key to them (Canon 377). Without the bishop’s or the vicar
general’s permission, no one is allowed to take any document 
out of the archives, and all documents must be returned after 
three days. The Ordinary only may allow a longer interval, 
and this favor should not be easily granted. He who takes any 
document out of the archives, must leave a signed receipt for 
it with the chancellor (Canon 378).

280. The bishop shall also have a special place for docu
ments that must remain secret. Each year, as early as possible, 
the documents of trials for bad behavior, the subjects of which 
have passed this life, or in whose case ten years have elapsed 
since their sentence was pronounced, shall be taken out of the 

r archives and burnt. A brief summary of the case and the text 
of the final sentence is to be kept for reference. A catalogue 

“"of the documents contained in the Secret Archives shall be 
drawn up and revised each year, as is demanded by Canon 375 
for the general archives (Canon 379, §§ 1-2). The Committee 
for the Authentic Interpretation of the Code on August 5, 1941, 
declared that the words, “retento facti brevi summario cum 
textu sententiae definitivae,” of Canon 379, § 1, are to be referred 
only to causes which have been completed for ten years by con
demnatory sentence—not, however, to causes whose defendants 
have died.50

l The Secret Archives should be so constructed that they can 
be opened only by the use of two different keys—one to be kept 
by the bishop (or administrator Apostolic) and the other by 

’the vicar-general (or, if there is no vicar-general, by the chancel
lor). Only_-the_hishop_or _the Apostolic administrator may ask 
for the other key to open, without any witness, the secret

69 Acta Ap. Sedis, XXXIII, 378. 
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archives (Canon 379, § § 3-4). Immediately after having taken j 
possession of the diocese, the bishop shall designate a priest who, 
during a vacancy or during the time that the bishop is hindered 
from exercising his jurisdiction, shall keep the key of the secret 
archives which the bishop had (Canon 380).

281. Unless an Apostolic administrator has been appointed i 
for the diocese, the priest designated as stated in the preceding * 
Canon shall give the key to the priest delegated by the bishop 
to govern the diocese during the time that he is impeded from 
the exercise of his jurisdiction (cfr. Canon 429); if the vicar
general governs the diocese, the priest shall keep the key. If 
the bishopric becomes vacant, or the bishop is impeded and there 
is no one to take his place so that the Cathedral Chapter or the 
diocesan consultors must choose a priest to govern the diocese 
(cfr. Canon 429), the key must be given to the cleric chosen 
by the Chapter or the consultors. The vicar-general or the 
chancellor shall give the key he holds to the first dignitary of 
the Cathedral Chapter, or to the senior diocesan consultor. Th 
secret archives are to be sealed with the seal of the Curia, anc 
are not to be opened until a bishop or Apostolic administrato] 
has taken over the government of the diocese (Canon 381). Only A 
in case of urgent necessity, may the vicar-capitular or adminis
trator chosen by the diocesan consultors break the seal and open 
the secret archives, and he must do so in the presence of two 
canons or two consultors. In their presence he may consult the 
documents, but may not take them away; after the consultation, 
he replaces them and seals the archives in the presence of the 
two witnesses. When the new bishop arrives in the diocese, the 
vicar-capitular or the diocesan administrator who opened 
the secret archives shall give the bishop an account of the reason 
for opening the archives (Canon 382).

Archives at Other Churches

282. The bishop shall insist that an inventory or catalogue 
be made in two conies of the documents of cathedral, collegiate c 
and parochial churches and of confraternities and diocesan in
stitutions. One copy shall be kept in the respective archives 
and the other in the episcopal archives. The rules of Canons 
470, § 3, 1522, nn. 2-3, and 1523, n. 6, must herein be observed. 
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Original documents shall not be taken away from any of the 
> ecclesiastical archives, except under the conditions laid down 

by Canon 378 (Canon 383).
283. The documents of the parochial and of the diocesan 

archives which are not of such a nature that they must be 
kept secret, may be inspected by anyone who has an interest 
in them. Anyone may also ask that a legal copy be made at 
his expense and given to him. In the matter of exhibiting docu
ments or issuing copies of the same, the chancellor of the Curia, 
the pastor and other custodians of archives shall observe the’ 
rules made by the legitimate ecclesiastical authority, and shall 
in doubtful cases consult the local Ordinary (Canon 384).

ARTICLE IU.—OF SYNODAL EXAMINERS AND PAROCHIAL 
CONSULTORS

j 284. Every diocese should have synodal examiners and 
parochial consultors, of whom all are to be appointed in the 
synod, at the proposal of the bishop and with the approbation 
of the synod. There should be as many as the bishop judges 
necessary—however, not less than four nor more than twelve

• (Canon 385). If any of the synodal examiners or parochial 
consultors should die in the time between the synods, or other
wise go out of office, the bishop may appoint others (called 

L pro-synodal) with the advice of the Cathedral Chapter or the 
diocesan consultors. The same shall be done in the appointment 
of examiners and parochial consultors, whenever the synod is 
not held (Canon 386).

The synodal examiners were created by the Council of Trent, 
and their principal duty was to assist the bishop in the concur
sus or examinations of men desiring to become pastors. The 
parochial consultors are first mentioned in the Decree of the 
Sacred Consistorial Congregation of August 20, 1910.57 The 
duties of the synodal examiners are pointed out in Canon 389. 
The parochial consultors are employed in the proceedings for 
the removal of pastors, as stated in Canons 2147 sqq.

Synodal examiners and parochial consultors, whether insti
tuted in the synod or outside of it, go out of office after ten 
years, or even sooner, when a new synod is held. They can,

67 Council of Trent, Session XXIV, ch. 18, On Reform; Decree *1 Maxima 
Cura, ° Acta Ap. Sedis, II, 636. 
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however, finish an affair of their office which they had begun 
to handle, and they may be reappointed, provided the rules of . 
law are observed as to their appointment. Those who are ap-\^ 
pointed in place of examiners or parochial consultors who go 
out.of office before their term expires, remain in office only as 
long as those would have remained in whose place they were 
chosen (Canon 387). They cannot be removed by the bishop 
except for a grave cause and with the advice of the Cathedral ' 
jjhapter or the diocesan consultors (Canon 388).

The synodal examiners should faithfully give their services, yp 
especially in the examinations for the appointment of pastors 1' 
and in the proceedings for the removal of pastors, as outlined 
in Canons 2147 sqq. In the examinations of the candidates 
for ordination and of priests who apply for faculties to hear 
confessions and to preach, and for the examinations of the 
junior priests (cfr. Canon 130), the bishop is at liberty either 
to employ the synodal examiners or others (Canon 389). On 
and the same person may be synodal examiner and parochia 
consultor, but not in the same case (Canon 390).

Chapter V

OF THE CHAPTERS OF CANONS

fa

285. In the earliest days of the Church we read of priests 
and deacons at the church of the bishop, assisting the latter 
in the care of souls and in administrative duties and forming 
his council in important affairs. In Spain, Italy, England and 
France, church history tells of the community life of the cathe
dral clergy under the presidency of the bishop. St. Chrodogang, 
Bishop of Metz (d. 766), was a great promoter of the com
munity life of the cathedral clergy. But the contrary tendency 
to be independent and to have one’s income at one’s free dis
posal gained the upper hand and the common funds of the 
cathedral clergy came to be assigned in certain proportionate 
shares to the individual clerics serving at the cathedral.

From the twelfth century the clergy of the cathedral 
churches began to be formed into a legal body with certain 
honors and rights. In that body itself there were certain per
sons vested with powers of jurisdiction (dignitates), others with 
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certain honors and precedence (personatus), others with offices 
importing certain rights and duties. Many of the Cathedral 
Chapters obtained the right to administer the diocese during 
the vacancy and to elect the bishop. The wars and disturbances 
caused by the Reformation and by revolutions brought about 
the dissolution of many Cathedral Chapters, and, in the reor
ganization of the affairs of the Church in the various countries, 
most of the Cathedral Chapters lost the right to elect the bishop 
of the diocese. Chelodi states that the right of election exists 
in Switzerland, Prussia, Hanover, in the provinces of the Upper 
Rhine and in the dioceses of Olmiitz and Salzburg?8

286. A chapter of canons, of either a cathedral or a col
legiate church, is a body of clerics instituted for the purpose 
of rendering the service of God more solemn in these churches, 
and the Cathedral Chapter has the additional purpose of assist
ing the bishop as his senate and council according to rules of 
Canon Law, and to administer the diocese during a vacancy. 
Capitulum insigne or perinsigne are titles obtained by Colle
giate Chapters either by Apostolic privilege or by immemorial 
custom (Canon 391).

The creation, re-establishment and suppression of cathedral 
and collegiate Chapters is reserved to the Apostolic See (Canon 
392). In every capitular church there shall be dignitaries and 
canons among whom the various offices of the Chapter are to 
be distributed. There may be also other minor benefices in 
one or more degrees. The Chapter consists of the dignitaries 
and canons, unless the constitutions of the Chapter rule other
wise regarding the dignitaries; the holders of inferior benefices 
(called mansionarii), who assist the canons, do not belong to 
the Chapter. Canonries without income attached to them shall 
not be established without special permission of the Holy See 
(Canon 393). The Committee for the Authentic Interpretation 
of the Code declared on November 24, 1920, that after the pro
mulgation of the Code beneficiaries who are not canons and the 
mansionarii are not members of the Chapter (cfr. Canon 393), 
and therefore have no vote in the Chapter, if the right to vote 
had previously been given to them merely by the statutes of the 
Chapter.50

att Jus de Personis” (1927), n. 188, p. 309.
• Acta Ap. Sedis, XV, 115.
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287. In Chapters in which the number of canons is fixed, 
there shall be as many prabendce as there are canons. The

is the income or salary attached to the position of a 
canon. In Chapters where the number of canons is not limited 
to a definite number, there shall be as many canons as can be 
properly maintained from the revenues of the Chapter; the 
bishop, after having consulted the Chapter, may determine the 
number. The establishing of dignities is reserved to the Apos
tolic See. The bishop has the power, with the consent of the 
Chapter, to restore dignities which had become extinct and to 
add other canonries or mere benefices to the prabendce already 
existing in the Chapter. In cathedral and prominent (insignia) 
collegiate Chapters, where the salaries and distributions are so 
small that they do not suffice for the support of the canons, 
the bishop shall with the advice of the Chapter apply for per
mission from the Holy See to unite some simple benefices with 
the canonries, or to suppress some canonries. If lay patrons 
have the right to present persons for the canonries, the consent 
of these persons must be obtained before their suppression 
(Canon 394).

288. If a cathedral or collegiate church has no fund from 
which daily distributions can be made, or if they are so small 
that they are negligible, the bishop may set aside one-third 
of the income of all dignitaries, canons, offices and other bene
fices of the cathedral or collegiate church and convert them 
into a fund for daily distributions. Besides the salary of the 
canons, there was to be a fund from which a certain amount 
was given to those canons who attended faithfully to the duty 
of reciting the Divine Office in choir, those who absented them
selves being deprived of their share in it.

If the distributions cannot for any reason be introduced, the 
bishop shall decree a money fine to be paid by all dignitaries, 
canons and other holders of benefices at that church for neglect 
of the choir, which fine should correspond to the distributions and 
it shall take their place (Canon 395, § § 1-2). The Committee 
for the Authentic Interpretation of the Code on October 16, 
1919, declared that in virtue of Canon 395, § 1, the bishop is 
obliged to set apart for daily distributions for cathedral and 
collegiate chapters one-third of the revenue of the Chapter, even 
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though in these churches the choral distributions, however small 
they may be, originated by Apostolic privilege.00

289. The distributions go to those who are faithful in at
tending choir and all collusion or remission of the distributions 
is forbidden. If the salary of the dignitaries of the Chapter is 
derived from a fund separate from that of the other canons, 
the distribution lost by them goes to the other dignitaries who 
attended choir, otherwise to the church, or, if the church does 
not need it, to some other ecclesiastical institute specified by 
the bishop. Every Chapter must have one or more censors or 
so-called pundatores, who must each day mark down the names 
of those absent from choir; they must take the oath before the 
Chapter or its president that they will faithfully do their duty. 
The bishop may add a censor of his own choice. If no censor 
is present in choir, the senior canon present has the duty to 
record the absentees (Canon 395, § § 3-4).

290. The conferring of dignities in both cathedral and col
legiate Chapters is reserved to the Holy See (Canon 396, § 1). 
The reservation holds even if no prebend or benefice, or emolu
ments, or only very meagre ones are attached to the dignities, as 
the Committee for the Authentic Interpretation of the Code 
declared on July 1, 1922.01.

The option is forbidden, and all customs favoring it are con
demned. If the option exists in virtue of agreements with the 
founder of the dignity or canonry, the option continues (Canon 
396, § 2). The Committee for the Authentic Interpretation of 
the Code on October 16, 1919, declared that the prohibition 
extends also to cases where it has been in vogue by special 
Apostolic indult.02 On November 24, 1920, the same Committee 
declared that the prohibition extends not only to the option of 
dignities but also to all canonries.08 By the option the senior 
canon could obtain the lowest dignity, and an inferior dignitary 
could rise to a higher dignity. The Sacred Congregation of the 
Council on June 9, 1923, clarified this provision of Canon 396, 
§ 2, that founders of certain benefices may stipulate the right of 
option among the “laws of the foundation.” The term “founda
tion” here refers, not to the erection of a benefice (which is

“Zbtd., XI, 477.
® Acta Ap. Sedis, XIV, 406.
“Ibid., XI, 477.
“Ibid., XII, 573. 
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also sometimes called a “foundation,” cfr. Canon 1435), but to 
the endowment of a benefice by a benefactor.04

The first dignitary in the Cathedral Chapter should, when
ever possible, be a doctor in sacred theology or Canon Law 
(Canon 396, § 3). Unless stated otherwise in the statutes of the 
Chapter, the dignitaries and canons in the order of precedence 
have the right and duty: (1) to supply the place of the bishop 
in holding the sacred functions on the solemn feasts of the year; 
(2) to give to the bishop pontificating the aspersorium at the 
entrance to the church and to act as presbyter assistant; (3) to 
give the last sacraments to the bishop, and to hold his funeral; 
(4) to convoke the Chapter, preside at it and ordain what refers 
to the direction of the choir, provided the dignitary belongs to 
the body of the Chapter (Canon 397). The dignitaries are of 
the body of canons unless the constitutions of particular Chap
ters rule otherwise (cfr. Canon 393). The Sacred Congregation 
of the Council declared on December 11, 1920, that according to 
the norm of Canon 397, n. 4, the dignitaries and canons, in the 
order of precedence, have the right and the duty to convoke the 
Chapter and preside over it. The coadjutor of the “pneposi- 
tus,” however, does not have the right to preside over the meet
ings of the Chapter, unless the statues provide otherwise.05

291. Every cathedral church should have the office of 
“canon theologian,” and, where possible, that of “canon peni
tentiary.” Also in collegiate Chapters, especially in those having 
the title of insigne capitulum, the office of the canon theolo
gian and canon penitentiary can be established (Canon 398). 
The canon theologian and canon penitentiary should be men 
specially qualified for their position, preferably doctors in sacred 
theology or Canon Law. The Code desires that the canon peni
tentiary should be at least thirty years of age. These offices 
should not be conferred without previous investigation of the 
character of the candidates. If the concursus or examinations 
are demanded by particular law, that law must be observed. 
The canon penitentiary is forbidden to accept or to exercise any 
other office to which jurisdiction in the external forum is at
tached (Canon 399).

292. The canon theologian has the duty of explaining the
"In Causa Nicusiensi; Acta Ap. Sedis, XVI, 432.
*ln Causa Placentina; Acta Ap. Sedis, XIV, 42.
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Sacred Scriptures publicly in church on the days and at the 
hour fixed by the bishop with the advice of the Chapter. If 
the bishop considers it more useful, he may order the theologian 
to explain other matters of Catholic doctrine. The canon theo
logian must attend to this duty personally; if he is impeded 
for more than six months, he must get another priest at his own 
expense to do the work; the bishop has the right to appoint such 
a priest. For a grave reason the bishop may appoint the theo
logian to teach the sacred disciplines in the seminary, instead of 
holding lectures in church (Canon 400).

293. The canon penitentiary of cathedral and collegiate 
churches obtains by law ordinary power to hear confessions 
and to absolve from the sins and censures reserved to the bishop. 
He can hear the confessions of persons from other dioceses 
coming into the diocese, and he can hear the subjects of the 
diocese even outside its limits. This ordinary jurisdiction can
not be delegated by the penitentiary. The bishop shall prescribe 
the days and hours when the penitentiary must be at the con
fessional in the capitular church; he may oblige him to be there 
also at the time of divine services (Canon 401).

If the care of souls is attached to the Chapter, the Chapter 
must elect, in the manner defined by Canon 471, a parochial 
vicar who is to take care of the parish (Canon 402).

294. With the exception of the dignities, the bishop has the 
right with the advice of the Chapter to confer each and every 
benefice and canonry in cathedral and collegiate churches. Con
trary custom of any kind is rejected, and every contrary privi
lege is revoked. Contrary agreements with founders remain in 
force and the laws of Canon 1435 reserving the conferring of 
canonries and other benefices under certain conditions to the 
Holy See must be observed (Canon 403). The Sacred Congrega
tion of the Council on November 12, 1921, and June 10, 1922, 
declared that the term “conferre” or “collatio” in Canon 403 
means free appointment to benefices, and that, therefore, the 
right of presentation to canonries and other benefices of the 
Chapter is abolished. The sole exception is where the right of 
nomination or presentation for benefices or canonries in cathe
dral and collegiate churches is granted in the charter of the 
foundation of the benefice. It should, however, be noted that 
there is no foundation unless a benefactor has endowed the bene- 
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fiee, and that, if benefices are erected and endowed from the 
goods of other benefices, it is no benefice in the proper sense, as 
the same* Sacred Congregation ruled on February 10, 1923. The 
Committee for the Authentic Interpretation of the Code, how
ever, declared on November 10, 1925, that the local Ordinary 
before making appointments to benefices and canonries must 
consult the Chapter of the respective cathedral or collegiate 
churches in which the appointments are to be made.00

The bishop must confer the canonries on properly qualified 
persons (Canon 404). As soon as the dignitaries, canons and 
other beneficiaries have taken, possession in the manner pointed 
out in Canons 1443-1445, they obtain the rights and privileges 
proper to their respective benefices. Canon 1406, § 1, n. 5, re
quires that those promoted to a dignity or a canonry make the 
profession of faith before the local Ordinary or his delegate 
(Canon 405).

295. The Committee for the Authentic Interpretation of the 
Code has declared in reference to the “properly qualified per
sons” spoken of in Canon 404, that the particular laws, privi
leges and customs by which the canonries are to be conferred 
exclusively on natives or citizens born in the respective city 
in which the Chapter exists, or that they are to be preferred 
to others, are abolished by the Code. Only if by concordat or 
by the law of the foundation of a canonry such restrictions are 
made, they continue in force but only under the condition that 
worthy candidates can be found among these persons; other
wise the canonries may and must be conferred on other worthy 
candidates.07

296. The bishop, not the vicar-general or the vicar-capitular, 
has the right to nominate honorary canons from among men 
of the diocese (or outsiders), having first consulted the respec
tive Chapter. If he nominates a man from another diocese as 
honorary canon, the consent of the proper bishop is required 
for validity of the nomination. The nominating bishop should 
inform the proper bishop of the insignia and privileges which 
the honorary canon will have by the nomination. The honorary 
canons residing outside the diocese for which they are nomi-

"Acta Ap, Sedis, XIV, 459, XV, 544, XVII, 582.
r November 26, 1922; Acta Ap. Sedis, XV, 128. 
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nated must be one-third less than the titular canons (Canon 
406).

Men who are made honorary canons of some basilica or 
collegiate church of the City of Rome, can make use of the privi
leges and insignia only within the territory of such basilica or 
collegiate church and its dependent churches or chapels. Men 
who are made honorary canons of churches outside of Rome 
may use the privileges and insignia only in the diocese where 
they are nominated—not outside the diocese except when they 
accompany the bishop on a journey or represent the bishop or 
the Chapter in councils and on other solemn occasions. Hon
orary canons obtain together with the insignia and privileges 
a place in choir (Canon 407).

297. The Cathedral Chapter precedes all other Chapters of 
the diocese (Canon 408). Further rules on precedence of the 
various dignitaries, canons, honorary canons, and beneficiaries, 
are given in Canon 408 but this matter is largely regulated by 
particular law and particular customs which the Code allows to 
be retained.

In the cathedral and collegiate churches the dignitaries who 
are bishops wear in choir the episcopal garb; all others must 
wear in choir the garb assigned in the document of erection of 
the chapter or conceded by Apostolic indult; otherwise they are 
considered absent from choir. The canons may wear the choir 
garb and the special insignia of the Chapter in the whole diocese 
where the Chapter exists; outside the diocese they may not wear 
their insignia except when they accompany their bishep or rep
resent the bishop in a council or on other solemn occasions. 
Every contrary custom is rejected (Canon 409). In similar 
fashion, their respective places in the choir are to be assigned 
for orderliness and decorum. Once the places are assigned, they 
must be used by the persons designated. The Sacred Congrega
tion of the Council has declared that a canon who refuses to 
occupy during choir the seat or stall legitimately assigned to 
him by the bishop forfeits his right to the choral distributions.08

298. Each Chapter shall have its own statutes, and all digni
taries and canons and beneficiaries are held to their observ
ance. The Chapter can make its own statutes by legitimate 
common action. The statutes must be submitted for approval

“July 8, 1922; Acta Ap. Sedis, XV, 115. 



CANONS 406-413 165

to the bishop, and they cannot afterwards be abolished or 
changed without his authority. If the bishop orders the Chap
ter to make the statutes and the Chapter neglects to do so, the 
bishop may after six months have elapsed make statutes and 
impose them on the Chapter (Canon 410). At stated times and 
at the appointed place, the Chapter shall meet to discuss the 
affairs of their church and of the Chapter. Besides the regular 
meetings, the bishop, or the president of the Chapter, or the 
majority of the canons may call for special meetings. For the 
ordinary meetings no special convocation is necessary; it is 
necessary for extraordinary meetings and shall be done in the 
manner pointed out by the statutes. In the meetings of the 
Chapter the canons, excluding honorary canons, have a vote 
and also the dignitaries if they are of the body of the Chapter. 
Canon 393 states that they are of the body of the Chapter unless 
the constitutions of the Chapter show the contrary (Canon 
411).

299. The canons of cathedral and collegiate Chapters must 
assist the bishop at solemn services, not only in the respective 
church of the Chapter, but also in other churches of the city 
or its suburbs, if the bishop invites them. Enough canons must 
be left at the church of the Chapter for the divine worship 
The bishop may take two men from the cathedral or the col
legiate Chapter and retain them to assist him in the ecclesi
astical ministry and the service of the diocese (Canon 412).

300. Every Chapter is under the obligation of performing 
daily the Divine Office in choir and the services demanded by 
agreements with founders. The Divine Office comprises the reci
tation of the Canonical Hours in choir and the celebration of 
the Missa conventualis cum cantu, besides other Masses required 
by the rubrics or by agreements with founders. The Chapter 
Mass may be a Low Mass on the days when the bishop, or some
one else in his name, has a Missa pontificalis in the church of 
the Chapter (Canon 413). In decisions of March 13, 1920, and 
March 12, 1921, the Sacred Congregation of the Council holds 
that, in accordance with Canons 413 and 417, the hebdomada- 
rian of the Chapter must say the Conventual Mass and apply it 
for the benefactors, for the Mass of the bishop is not a Missa 
conventualis, nor is the Pontifical Mass which a dignitary of 
the Chapter says in place of the bishop. If, however, by eente- 
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nary custom or legitimate prescription, the dignitaries of the 
Chapter say the Conventual Mass on certain feasts, and one of 
them celebrates the Pontifical Mass on the days when the bishop 
should celebrate in the cathedral, it is a Missa conventualis, 
and then it devolves upon the dignitary to celebrate and apply 
it for the benefactors.69

Each and every one who holds a choir benefice is obliged to 
perform the Divine Office in choir daily, unless service in turn 
has been allowed by indult of the Holy See or by the conditions 
of the foundation (Canon 414). The Sacred Congregation of 
the Council on May 2, 1927, declared that after the promulga
tion of the Code the privilege to say the Office per turnum (ius 
alternatives) cannot be obtained by custom or statute of the 
Chapter, but only by explicit concession of the Apostolic See, 
saving however the regulations stipulated in the foundation. 
It was also decided that attendance at choir during the week 
when canons are free from choir service cannot supply for ab
sences during their week of choir service. Finally, in accordance 
with the ruling of March 15, 1924 (that, namely, a canon is 
considered absent for an entire day, if he unlawfully absents 
himself from some of the Canonical Hours), the Sacred Con
gregation declared that this same rule applies to absences from 
some Hour committed by those canons who have obtained the 
indult pro diebus et horis™ In similar vein the same Sacred 
Congregation has ruled that a centenary and immemorial cus
tom formerly obtaining in Spain, in virtue of which a benefici
ary present in choir at only one or two Canonical Hours within 
a natural or liturgical day could share in the daily revenue of 
his benefice, can no longer be sustained.71

301. If the cathedral or collegiate church is at the same time 
a parish church, the following rules apply unless an indult of 
the Holy See or particular agreements legitimately made and 
accepted by the Ordinary at the time of the erection of the 
parish provide otherwise. The pastor must apply the Missa pro 
populo, preach and hold catechetical instructions, keep the paro
chial books and attest copies of the records, and hold the paro
chial functions mentioned in Canon 462.

* Acta Ap. Sedis, XIII, 438.
10 Ibid., XIX, 415.
"July 10, 1920; Acta Ap. Sedis, XII, 357.
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The pastor officiates at funerals, except those of dignitaries, 
canons, honorary canons and beneficiaries of the Chapter; he 
discharges other functions which are not strictly parochial but 
are usually held in parishes, provided they do not disturb the 
choir service, and the Chapter does not hold the same func
tions; the pastor may collect alms for the poor of the parish, 
accept those directly or indirectly offered, administer and dis
pense them according to the will of the donors.

To the Chapter belongs the custody of the Blessed Sacra
ment, but one key to the tabernacle must be in the hands of the 
pastor; the Chapter watches that the pastor in his functions 
in church keeps the liturgical laws; the Chapter takes care of 
the church building, administers its goods and pious legacies. 
The Chapter and the pastor should not interfere with each 
other’s rights. If a controversy arises, the local Ordinary shall 
decide. He should specially see to it that the catechetical in
structions are given at a time convenient for the people. The 
Chapter is in charity bound to help the pastor in his work, 
especially if he has no assistants, and the Ordinary shall deter
mine the method in which this assistance shall be given (Canon 
415).

302. The statutes of the Chapter should furnish the regula
tions whereby the canons and beneficiaries discharge in rota
tion the services at the altar, as celebrant, deacon or subdeacon. 
The dignitaries, the canon theologian, and the canon peniten
tiary should not be employed for the offices of deacon and sub
deacon. In Chapters where there are distinct prebends for 
canons who are deacons and subdeacons, priests also should not 
be employed as deacon and subdeacon (Canon 416). The Sacred 
Congregation of the Council, however, in decisions of February 
14, 1920, and March 10, 1923, has ruled that the canon theo
logian and canon penitentiary are not exempted in virtue of 
Canon 416 from the office of subdeacon and deacon to the bishop 
when he celebrates solemnly. In this case the Carimoniale Epis
coporum is to be observed.72

The Conventual or Chapter Mass must be applied for the 
benefactors generally. A canon who, on account of sickness, 
cannot say this Mass when his turn comes, need not give a Mass 
stipend to the canon who says Mass in his place, unless the

nActa Ap. Sedis, XII, 117, XV, 588.
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statutes of the Chapter or particular customs rule otherwise. 
The custom of giving a stipend to the celebrant of the Conven
tual Mass out of the fund set apart for the daily distributions 
or out of the revenue of all prebends by contribution of all 
holders of the prebends may be continued (Canon 417).

303. Canons and holders of benefices who are liable for daily 
choir service, may not be absent for more than three months 
a year, either continuous or interrupted. Contrary custom 
allowing a longer absence is condemned. If the statutes of the 
Chapter or legitimate custom demand a longer service, the par
ticular law governs. Without legitimate cause and special per
mission of the bishop, the vacation cannot be taken during Lent 
and Advent or on the principal feasts of the year enumerated 
in Canon 338, nor may more than one-third of the canons be 
absent at one and the same time. During the vacation every 
kind of distribution is lost to those absent notwithstanding any 
remission made by the other members of the Chapter. The 
revenue of the prebend is not lost during the vacation, and if 
all revenue of the prebends consists in distribution, two-thirds 
are received during the vacation (Canon 418). In response to 
various doubts the Sacred Congregation of the Council has 
made the following declarations: (a) The prescription of Canon 
2381 must be carried out even in cases of non-residence which 
are not grievously sinful, or only materially and not formally 
culpable and notorious, unless there are other grounds for ex
cuse as mentioned in Canons 420-421 or an Apostolic indult is 
had. (b) In view of the prescription of Canon 2381, a bene
ficiary or canon who has been unlawfully absent from his resi
dence may not retain even that part of revenue of the benefice 
which corresponds to the private recitation of the Divine Office, 
(c) The holder of a residential benefice who has neglected the 
duty of residence and who is still absent unlawfully, while re
taining possession of the benefice, may not put aside and retain 
a portion of its revenue to be determined by the Ordinary, and 
which is to be sufficient for his maintenance, (d) That part of 
the revenue lost by violators of the duty of residence must be 
disposed of according to the norms of Canons 1475 and 2381, 
and the statutes of the Chapter even with the approval of the 
Ordinary cannot apply it in whole or in part to the upkeep of 
needy churches, (e) Whenever days of unlawful absence are 
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required to constitute non-residence and grounds for proceeding 
against the offender in accordance with the norm of Canons 
2168-2175, the time of absence is to be computed by entire days, 
and its reckoning is to be begun immediately after the expira
tion of the three months’ vacation or any other legitimate vaca
tion. (f) The violator of the law of residence is obliged, even 
before a declaratory sentence has been passed, to make restitu
tion of the proportionate part of the income of the benefice.73 
In keeping with these declarations, the same Sacred Congrega
tion has also ruled that, unless he has an apostolic indult to the 
contrary, a capitular who enters a religious community loses 
his right to the fruits of his benefice, even before it is vacated 
according to the norm of Canon 584.74

In those churches where all are not obliged to attend choir 
at the same time, those whose turn it is cannot satisfy their 
obligation through a proxy, except in particular cases and for 
a just and reasonable cause, and provided the substitute is not 
bound to attend choir at that time. The substitute must be a 
canon of the same church if he substitutes for a canon, and a 
holder of a benefice if he substitutes for a holder of a benefice. 
During the days that the members of the Chapter are not 
obliged to be in choir, they are not obliged to reside in the place 
of the benefice (Canon 419, § 1). The Committee for the 
Authentic Interpretation of the Code declared on July 25, 1926, 
that such substitution for choir duty in Chapters of Canons 
may be made without the permission of the Holy See or that of 
the local Ordinary.75

If one on the same day has the obligation of saying Mass for 
the people and also the Conventual Mass, he shall say and apply 
the latter Mass himself, and shall have the other said by another 
priest, or say it himself on the day following (Canon 419, § 2).

304. Excused from choir duty with the right to get both the 
income of the prebend and the daily distributions, are the fol
lowing :

(1) jubilarians of the Chapters, according to Canon 422;
(2) the canon theologian on the days only on which he ful

fills his office of preaching;
"July 10, 1920; Acta Ap. Sedis, XII, 357.
"April 19, 1940; Acta Ap. Sedis, XXXII, 374-378.
nActa Ap. Sedis, XVIII, 393.
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(3) the canon penitentiary when he hears confessions dur
ing the choir service;

(4) the parochial vicar or another priest of the Chapter 
appointed by the bishop as pastor or assistant, while they are 
occupied in parochial duties;

(5) those who through sickness or other physical impedi
ment cannot attend choir;

(6) those who are sent elsewhere as Papal legates or actu
ally are in the personal service of the Roman Pontiff;

(7) those who are making their annual retreat (only once 
a year does this excuse them from choir service);

(8) those who go with or in place of the bishop for the 
visit ad limina;

(9) those who are sent by the bishop or the Chapter to an 
(Ecumenical, Plenary, or Provincial Council, or to the Diocesan 
Synod;

(10) those who with the consent of the Chapter, and with
out the opposition of the bishop, are absent from choir to attend 
to affairs for the benefit of the Chapter or the capitular church;

(11) those who assist the bishop pontificating in some 
church of the same city or its suburbs;

(12) those who accompany the bishop in the visitation of 
the diocese, or make the visitation as his delegates;

(13) those who are occupied on a process of beatification or 
canonization, or are called as witnesses in these cases, are ex
cused from choir for the days and hours during which they 
attend to this;

(14) parochial consultors, synodal examiners and judges 
while they attend to their duties (Canon 420, § 1). The Sacred 
Congregation of the Council has declared that a canon who 
misses choir in the discharge of his duties as synodal judge is 
entitled to the daily distribution, even though he receives a 
stipend for his work as synodal judge, and that this also holds 
for canons who, in accordance with Canon 421, n. 1 (cfr. be
low), teach theology or Canon Law with permission of the 
bishop in schools approved by the Church. These latter are en
titled to the revenue from their benefices, even though they re
ceive a salary for teaching.76

” Committee for the Authentic Interpretation of the Code, November 
24, 1920 {Acta Ap. Sedis, XII, 573); S. Congregation of the Council) 
February 23, 1942 (Acta Ap. Sedis, October, 1942).
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Distributions which by the statutes of the Chapter are to 
be made 4 ‘ inter praesentes,” may be received by those absentees 
mentioned above under 1, 7, 11, and 13, unless the will of the 
founder expressly forbids even such absentees to get the distri
butions called “inter praesentes” (Canon 420, § 2).

305. Excused from choir duty with loss of the daily con
tributions but with payment of the income from the prebend 
are the following:

(1) those who, with the permission of the local Ordinary, 
teach sacred theology or Canon Law in a school recognized by 
the Church;

(2) those who, with the permission of the Ordinary, are 
engaged in the study of sacred theology or Canon Law in 
schools approved by the Church;

(3) the vicar-capitular, vicar-general, judge and chancellor, 
if they are of the body of the Chapter, while they are engaged 
in the duties of their respective offices;

(4) canons who, in accordance with Canon 412, § 2, serve 
the bishop continually in the ecclesiastical ministry and the 
service of the diocese (Canon 421, § 1).

In regard to canons who have the obligation attached to their 
benefice to teach theology and Canon Law in the seminary, the 
Committee for the Authentic Interpretation of the Code de
clared on November 24, 1918, that they are free from choir 
duty on days on which they lecture, even though the lectures 
take place outside the hours of choir, but that they forfeit the 
daily distributions. On holydays and during vacations—that is 
on days on which they do not lecture—they are not excused.77 
The Committee also declared on November 24, 1921, that the 
terms, “theology and Canon Law,” are not to be applied strictly 
to those sciences, but may be applied also to church history, 
sacred archeology, biblical languages, etc.78 The Sacred Con
gregation of the Council on July 9, 1921, ruled that the canon 
theologian who, at the wish of the bishop, teaches theology in a 
seminary outside the diocese in which the seminarians of his 
own diocese are educated, is excused from choir duty, and has 
the right to the daily distributions, even though he receives a

n Archiv filr kathol. Kirclienredit, IC, 61.
nActa Ap. Sedis, XII, 573.
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salary for teaching; and he is not obliged to provide out of his 
own means a substitute to preach in the cathedral church.70

If the entire income of the prebend consists of daily dis
tributions, or if the income from the prebend is so small that 
it does not amount to one-third of the daily distributions, then 
the persons mentioned shall get two-thirds of the distributions 
made up of the income of the prebends and the distributions 
(Canon 421, § 2). The principle is that the men mentioned here 
shall get two-thirds of the stipend of those who attend choir.

306. If a canon has served his church in a praiseworthy 
manner for forty successive years, or in various churches of 
the same city, or has done choir service for that length of time 
in the diocese, he can get from the Holy See the indult of an 
emeritus or jubilarian. No one else can grant this indult. By 
this indult the jubilarian becomes free from choir service, and 
retains the right to receive the income of his prebend and the 
daily distributions, including those “inter praesentes,” even 
though he does not reside in the place of his benefice. If in 
reference to the daily distributions the laws of the foundation, 
or the will of those who gave the offerings for the daily distri
butions, or the statutes, or the custom of the particular church 
absolutely exclude from the distributions all who are not pres
ent in choir, these regulations prevail. If the right of option 
exists by the laws of the foundation, a canon jubilarian is ex
cluded from the option (Canon 422).- The Committee for the 
Authentic Interpretation of the Code declared on October 16, 
1919, that the canon jubilarian is exempted by Canon 422 from 
the service of the altar, notwithstanding contrary custom.80 The 
Sacred Congregation of the Council has declared that those who 
are permitted by apostolic indult to be absent from choir with 
the right to receive the daily distributions except the portion 
reserved exclusively for those who are actually present, have a 
right to the fallentia, unless the fallentia are made up of the 
distributions destined for those who are actually present.81

n Ibid., XVI, 397.
60 Ibid., XI, 477.
“January 15, 1921; Acta Ap. Sedis, XIII, 198.
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Chapter VI

OF DIOCESAN CONSULTORS

307. In those dioceses in which it has not yet been possible 
to institute or to revive former Cathedral Chapters of canons, 
the bishop shall appoint diocesan consultors, except where the 
Apostolic See has given special laws to some diocese. The con- 
sultors are to be priests commendable for piety, good character, 
knowledge and prudence (Canon 423). They are nominated by 
the bishop according to the rules of Canon 426 (Canon 424). 
There shall be at least six consultors, or, even in dioceses with o 
few priests, at least four. All the consultors must live either 
in the episcopal city or in adjacent places. Before they enter 
upon their office, they must take an oath to perform their dutie 
faithfully without respect for. persons (Canon 425). The Con 
mittee for the Authentic Interpretation of the Code declare» 
on January 29, 1931, that religious and secularized religious 
priests may not be appointed as diocesan consultors.82

The diocesan consultors are a group of priests who are out
standing in piety, good moral character, learning, and prudence. 
The group is established by the bishop to supply the place and 
role of the Chapter of Canons, for ordinarily, according to Canon 
423, the administration of a diocese calls for the establishment in 
the cathedral church of a Chapter of Canons, who assist the 
bishop in governing and administering the diocese. It is only by 
way of exception that a board of diocesan consultors may supply 
the place of the Cathedral Chapter. This happens when on ac
count of various circumstances, especially the lack of priests and 
the lack of sufficient temporal goods and income or endowments 
to support a Chapter of Canons, the establishment of a Cathedral 
Chapter cannot be carried out. Thus, it happened that, due to 
these circumstances in the second half of the nineteenth century, 
the Second and Third Plenary Councils of Baltimore introduced 
into the United States the Board of Diocesan Consultors. This, 
however, is not the origin of the diocesan consultors, for previous 
to this it was the custom in other regions under the same circum
stances to supply the place of the Chapter of Canons with a 
group or board of selected priest-advisers to the bishop. Thus,

•Mota Ap. Sedis, XXIII, 110. 
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the Acts of the Council of Mount Libanon, published at Rome in 
1820, contained provisions for such a board of consultors. The 
Holy See in approving the acts of the Councils mentioned also 
gave approval to the use of diocesan consultors in such circum
stances. The Sacred Consistorial Congregation in a Decree of 
December 31, 1909, supposes that there is some obligation to 
institute diocesan consultors in places where the Cathedral Chap
ter cannot be had. Now, however, for the first time the appoint
ment of the board of diocesan consultors, as the bishop’s senate, 
is prescribed in the common law. The Board of Diocesan Consul- 
tors is a true college, that is, an ecclesiastical moral person having 
the rights and obligations enumerated in this chapter of the 
Code.

308. The office of consultors lasts three years. When the 
three years expire, the bishop shall either appoint others, or 
reappoint the same consultors for another term of three years. 
This rule shall be followed every three years. If any of the 
consultors retire from office for any reason before the three 
years expire, the bishop shall appoint others in their place, 
with the advice of the remaining consultors; these substitutes 
shall remain in office for the rest of the unexpired term.

If the three years’ term expires during the vacancy of the 
bishopric, the consultors remain in office until the new bishop 
takes possession, and he must appoint successors within the 
first six months according to the rules of this Canon. If, during 

"tihe vacancy, any one of the consultors dies or resigns, the vicar
capitular (or the administrator) shall, with the consent of the 
other consultors, nominate a substitute who needs the confirma
tion of the new bishop to continue in office after the bishop has 
taken possession of the diocese (Canon 426).

> 309. The body of diocesan consultors takes the place of the
Cathedral Chapter as the council of the bishop. Wherefore, 
whatever part in the government of the diocese the Canons give 
the Cathedral Chapter during the reign of the bishop, during 
the time that the exercise of his jurisdiction is impeded, or 
during the vacancy of the bishopric, is also assigned to the 
body of consultors (Canon 427).
a. During their term_of_office_the consultors shall not be re- 
mpyed except for a just cause and with the advice of the other 
consultors (Canon 428).
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310. The Code does not prescribe any regular meetings of 
the diocesan consultors, but the Third Plenary Council of Balti
more demands that the bishop convoke them to meeting four 
times a year at stated intervals; only where this is impossible, 
may the bishop limit the meetings to two a year (no. 21). As 
to the matters in which the bishop must consult the diocesan 
consultors, and in a few cases get their consent, the Code refers 
us to the same cases in which the bishop must get the advice 
or consent of the Cathedral Chapter. The consultors’ advice 
must be obtained in dismemberment, division and union of 
parishes (Canon 1428); the union of a parish with a religious 
communit/ requires both consultation of the bishop with the 
diocesan consultors and permission of the Holy See (Canons 
452, 1423); the appointment of the two committees, one for 
the discipline and the other for the temporal administration of 
the diocesan seminary, is to be done with the advice of the 
diocesan consultors (Canon 1359); pro-synodal examiners and 
pro-synodal parochial consultors must be appointed with the 
advice of the diocesan consultors, and their advice is also re
quired in the removal of synodal examiners and parochial con
sultors (Canons 386, 388); the alienation of church property 
of the value of one thousand and not over thirty thousand lire 
or francs needs the consent of the diocesan consultors (Canon 
1532). The gold standard is used. As the normal exchange rate 
is about five francs or lire to a dollar, this is the value according 
to which the francs or lire of the Code must be taken, for other
wise there is no firm basis for the laws of the Code in this 
matter. The tax to be paid on the occasion of funerals is to 
be fixed by the bishop with the advice of the diocesan consultors 
(Canon 1234)the consultors’ advice is required in the erection 
of removable parishes and in raising removable to irremovable 
parishes (Canon 454); but the bishop does not need to consult 
them in the appointment of pastors (Canon 455). By the law 
of the Third Plenary Council of Baltimore (no. 273), the bishop 
must consult the diocesan consultors on the amount of the 
salaries of pastors and questions connected with the salaries. 
The consultors’ advice is required for the making of diocesan 
reserved cases outside of a synod (Canon 895); also when the 
bishop wants to order extraordinary processions for public cause 
(Canon 1292). Their advice is required for fixing (outside of a
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synod) the tax which the bishop allows a poor church to collect 
from extern priests saying Mass there for their own convenience 
(Canon 1303); the committee for the administration of the 
diocesan church property consisting of the bishop and two or 
more men is to be established with the advice of the diocesan 
consultors (Canon 1520).88

Chapter VH

OF OBSTRUCTION IN THE GOVERNMENT OF THE DIOCESE, 
VACANCY, VICAR-CAPITULAR

311. If the bishop is in captivity, or banished, exiled, or 
' otherwise inhabilitated, so that he cannot even by letter com- 
’ municate with the people of his diocese, the government of the 
diocese shall rest with the vicar-general or another priest dele
gated by the bishop,, unless the Holy See has made other pro
vision. The bishop may in such circumstances for grave reasons 
delegate several persons who are to succeed each other in turn. 
If all of them fail, or are impeded in any of the ways described 
above, the Cathedral Chapter—or the diocesan consultors, where 
there is no Chapter—shall elect a vicar who shall assume the 
government with the powers of a vicar-capitular. Those called 
upon to take the government of the diocese in such circum
stances, shall as soon as possible inform the Holy See of the 
state of affairs and of their having assumed the government.

If the bishop should have incurred excommunication, inter
dict, or suspension, the archbishop or—if the archbishop is un
der censure, or fails to act—the oldest suffragan bishop shall at 
once have recourse to the Holy See that proper provision may 
be made. The vicar-general’s jurisdiction is suspended together 
with that of the bishop (Canon 371). In the case of bishops 
and prelates nullius, who belong to no ecclesiastical province, 
but who have to choose an archibishop to whose jurisdiction 
they wish to belong for the purpose of the Provincial Council 
(cfr. Canon 285), the archbishop thus chosen shall report to the 
Holy See (Canon 429).

“Klekotka “Diocesan Consultors/’ 112 s<]. The right of the consultors 
to elect the administrator of the vacant diocese is treated in the next 
chapter.
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Vacancy of the Episcopal See

312. The episcopal see becomes vacant on the^leath of the/vj 
bishop, on his^resignation accepted by the Roman Pontiff, oi\ 
his^transfer, and on his deprivation of office made known to 
the bishop. Nevertheless, all acts of the vicar-general are valid 
until he has received certain notice of the bishop’s death; and, 
in the case of removal or transfer by the Holy See, all acts of 
the bishop or his vicar-general are valid until official notice 
from the Roman Pontiff has reached them. Only appointments 
to benefices and offices are excepted from this rule.

If a bishop is transferred to another diocese, he must within 
four months, from the receipt of the notice take possession of 
the new diocese (cfr. Canons 333-334); the first diocese beA 
comes fully vacant from the day the bishop takes possession^ 
of the new diocese. In the meantime, the bishop has the fol-3 
lowing powers in the diocese from which he was transferred: 
(1) he has the jurisdiction and obligations of a vicar-capitular, 
the jurisdiction of the vicar-general ceasing entirely; (2) he 
retains the honorary privileges of residential bishops; (3) h( 
receives all the income of the mensa episcopalis, according t( 
Canon 194 (Canon 430). In the United States, there is no 
mensa episcopalis as a distinct source of revenue, but the salary 
of the bishop is meant whether this is derived from the cathe- 
draticum or from any other source.

313. In case of vacancy the government of the diocese de
volves on the Cathedral Chapter (or on the diocesan consultors 
in dioceses where there are no chapters), unless there is an 
Apostolic administrator or the Holy See has otherwise provided. 
If, by special arrangement of the Holy See, the archbishop, or^ 
another bishop, has the right to appoint an administrator for 
a vacant diocese, such administrator has all those—and only 
those—faculties and powers which the vicar-capitular has, and 
is subject to the same obligations and penalties (Canon 431).

In the early centuries the administration of the diocese dur
ing the vacancy was usually carried out by the body of the clergy 
or by one designated by them, such as the archdeacon. In the 
fourth and following centuries the metropolitan began to assume 
the administration through a visitor appointed by him. In the 
eighth century the right of administration began to revert to the 
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Chapter of Canons, and it is so regulated in the Decretals. The 
Council of Trent (Session XXIV, cap. xvi on Reformation), 
to abolish abuses, determined more accurately the provisions of 
the Decretals, and further ordained that the Chapter must elect 
a vicar-capitular within eight days from the notice of the vacancy 
of the see, and that he must be elected with full and independent 
power and be irremovable during the vacancy.

Kt-khtth-nt of the Vicar-Capitular by the Chapter, or of the 
Administrator by the Diocesan Consultors

314. Within eight days from the notice of the vacancy of 
the episcopal see, the Cathedral Chapter must elect the vicar
capitular for the government of the diocese (Canon 432, § 1). 
In the United States and other places which have no chapters, 
the diocesan consultors have the same right and duty as the 
Cathedral Chapter. If the Chapter for any reason whatsoever 
neglects to hold the election within that time, the archbishop 
has the right to appoint the vicar-capitular, and, in case of the 
vacancy of the metropolitan see, this right devolves on the 
senior suffragan bishop (Canon 432, § 2).

In case of the vacancy of an abbacy or prelature nullius, 
the Chapter must within eight days nominate the vicar or 
oeconomus, and, if they neglect to do so, the metropolitan of the 
province which was legitimately chosen (according to Canon 
285) by the abbacy or prelature for the purpose of taking part 
in the provincial council, has the right to appoint the vicar. 
However, if the constitutions of an abbacy or prelature nullius 
belonging to a religious organization have other provisions for 
the appointment of the vicar of the vacant abbey or prelature, 
those regulations govern (Canon 432, § 3).

The Chapter, or the diocesan consultors, shall as soon as 
possible notify the Holy See of the vacancy and of the election 
of the vicar-capitular, or the administrator (Canon 432, § 4).

315. There is no doubt that the diocesan consultors of the 
dioceses in the United States have the right to elect the ad
ministrator of the diocese in the case of a vacancy. In answer 
to doubts submitted by the Apostolic Delegate, the Committee 
for the Authentic Interpretation of the Code declared on 
November 24, 1918, that the dispositions of the Council of Balti
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more in reference to the right of nominating the administrator 
of a vacant diocese have been abolished by the Code, and that 
in the case of the vacancy of a bishopric Canon 427, which gives 
the diocesan consultors the right to elect the administrator, must 
be applied. It also ruled that, if circumstances at the time make 
the application of Canon 427 impossible, the Sacred Consistorial 
Congregation will issue temporary instructions as to the man
ner of appointment of the administrator to the exclusion of all 
right of the bishop to nominate one to assume the office of ad
ministrator on his death. 84 The Sacred Consistorial Congrega
tion on February 22, 1919, issued such a Decree, which was to 
be in force for three years, and which was extended on May 8, 
1919, to the dioceses of Canada and Newfoundland.85 Thus, it 
was explicitly declared that, where there are at least five or six 
diocesan consultors, they elect the administrator. Where there 
are fewer, thd~ archbishop—or, during vacancy of the arch
bishopric, the senior suffragan bishop—receives faculties for 
three years to nominate the administrator, with the approval 
of the Apostolic Delegate. If the number of consultors is in 
creased to five or six before the three years expire, the facultj 
does not apply. The Code does not indicate which of the con
sultors should convoke the meeting for the election of the ad
ministrator. It may be safely said that the consultor first in 
precedence has the right to convoke the board; the precedence 
should be regulated by Canon 106. If there is an auxiliary 
bishop in the diocese and he does not belong to the consultors, 
he has no right to convoke them. Now, among the consultors 
themselves, one of a higher rank precedes the others of an in
ferior rank; if there are no prelates or dignitaries among them 
but all are merely priests, the seniority of ordination to the 
priesthood decides precedence, and, if several were ordained the 
same day, the senior in age precedes. The seniority in the office 
of consultor cannot be considered because all are supposed to be 
appointed at the same time and for three years only. The rules 
of the Code on election (Canons 160-178) must be followed by 
the consultors.

The Chapter, or the consultors, may appoint only one vicar
capitular, all contrary customs being condemned; otherwise

•Acta Ap, Sedis, XI, 75.
•Ibid,, XI, 233. 
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the election is null and void. The election of the vicar-capitular 
and the oeconomus must be done by action in a body according 
to the rules on election of Canons 160-178, without prejudice 
to special rules of the respective chapter. An absolute majority 
of votes, not counting invalid votes, is required for validity. 
The same person may be elected vicar-capitular and oeconomus 
(Canon 433).

The oeconomus mentioned in Canons 432-433 appears only 
during the vacancy of an episcopal see and his office ends with 
the rendering of an account to the new bishop. He is to be 
elected by the Cathedral Chapter (or the diocesan consultors). 
His office is to take care of the revenues of the mensa episcopalis 
so that the income which belongs to the bishop may be kept for 
the successor. If there are no goods to be preserved for the 
successor (e.g., in dioceses where the government pays the salary 
of the bishop and where such payments are suspended during 
the vacancy), Cocchi remarks that the appointment of an oecon
omus is quite useless (“Commentarium,” III, n. 319). The Code 
suggests that he is to be appointed only when there are goods 
to be administered for the benefit of the successor to the episco
pal see. The Council of Trent (Session XXIV, cap. 18, De Re
form.) stated: “When a see is vacant, the chapter, in those 
places where the duty of receiving the fruits devolves upon it, 
shall appoint one or more faithful and diligent stewards to take 
care of the property and revenues of the church,” which pre
cept is repeated in Canon 432 of the Code.

Qualifications of the Vicar-Capitular

316. The vicar-capitular must be a priest, fully thirty years 
of age, and must not have been elected, nominated or presented 
to the vacant see in question. These requirements bind under 
pain of invalidity. (In the United States the diocesan con
sultors have to attend only to the requirements of priesthood 
and age, because we have no dioceses where the bishop can be 
elected, nominated or presented.) The vicar-capitular should 
be a doctor or licentiate in theology or in Canon Law, or at least 
well versed in these sciences; his character must be blameless, 
and he must possess piety and soundness of doctrine combined 
with prudence. If the Chapter or the consultors choose a man 
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who has not the requirements demanded for validity by the 
first section of this Canon, the archbishop—or, in case of the 
vacancy of the archbishopric, the senior suffragan bishop of 
the province—shall appoint a vicar as soon as he learns of the 
invalid choice. The acts of the invalidly elected vicar are ipso 
jure null and void (Canon 434).

Powers of the Vicar-Capitular or the Administrator

317. At the vacancy of the bishopric, the ordinary juris
diction of the bishop in temporal and spiritual affairs devolves 
on the Chapter or the diocesan consultors; after the election of 
the vicar or the administrator, that power is vested in the man 
elected, except in matters wherein his jurisdiction is expressly 
denied by the law. The Chapter and, after the election, the 
vicar can do all things which the vicar-general can do according 
to Canon 368. They can also allow any bishop to hold pontifical 
functions, and, if the vicar-capitular (or the administrator) is 
a bishop, he can himself hold pontifical functions, but he may 
not use the throne with the canopy.

The vicar-capitular (or the administrator) and the Chapter 
may not do anything which prejudices the rights of the diocese 
or of the future bishop. It is specially forbidden to the vicar
capitular or others (either of the Chapter or outsiders), clerics 
or laymen, by themselves or through others, to take away, 
destroy, conceal, or change any document belonging to the 
episcopal Curia (Canon 435).

318. During the vacancy no innovations shall be made 
(Canon 436). In the election of the vicar-capitular (or the 
administrator), the Cathedral Chapter (or the diocesan con
sultors) cannot retain for themselves any jurisdiction, nor fix 
the duration of the office, nor attach any other restrictions 
(Canon 437). Once he has made the profession of faith before 
the Chapter or the consultors, as required by Canons 1406- 
1408, the vicar-capitular or administrator immediately obtains 
jurisdiction, and does not need confirmation of the election 
from any person (Canon 438). The vicar also enjoys the privi
leges of honor assigned to the vicar-general in Canon 370 
(Canon 439). He is obliged to reside in the diocese and to 
apply Mass for the people in the same manner as the bishop
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is bound by Canons 338-339 (Canon 440). The vicar-capitular, 
or the administrator, and the oeconomus have a right to a just 
salary, to be determined either by the Provincial Council or 
approved custom, which is to be taken from the revenue of the 
mensa episcopalis or from other sources. The rest of the income 
of the bishopric, which accumulates during the vacancy, shall 
be reserved for the future bishop for the needs of the diocese, 
if it would have gone to the bishop had he been in office (Canon 
441). The oeconomus shall have the care and administration of 
the ecclesiastical goods and their income, under the authority 
of the vicar-capitular (Canon 442).

Removal of the Vicar-Capitular and the CEconomus

319. The removal of the vicar-capitular (or administrator) 
and the oeconomus is reserved to the Holy See. If they want 
to resign, they must present to the Chapter (or consultors) a 
written document in authentic form, but the acceptance of it 
by the Chapter (or consultors) is not necessary for its validity. 
After the resignation, the election of a new vicar-capitular (or 
administrator) or ceconomus rests with the Chapter (or con
sultors). The new election must be held according to the same 
rules as the first election of the vicar and the oeconomus, as 
outlined in Canon 432. The office of the vicar and ceconomus 
ceases when the new bishop takes possession of the diocese by 
presenting in person or through a proxy the Apostolic Letters 
of appointment to the assembled Chapter or the diocesan con
sultors as stated in Canon 334 (Canon 443).

320. The new bishop has authority to demand from the 
vicar-capitular (or administrator), the oeconomus and all other 
officials constituted during the vacancy of the diocese an ac
count of the administration of their respective offices. The 
bishop has the right to punish them for delinquencies in office, 
even though the Chapter (or consultors) may have exonerated 
them. They must also give an account of the documents per
taining to the diocese that arrived during the vacancy (Canon 
444).
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Chapter VIII 
$uA-O&. •$£>*-**

OF VICARS-FORANES OR DEANS

321. A dean (vicarius foraneus) is [a priest who presides t 
over a deanery by appointment of the bishop (Canon 445). 
Canon 217 demands that the bishop divide the territory of his 
diocese into districts, called deaneries. The bishop shall ap
point to the office of dean worthy priests, especially from among 
the pastors. The bishop may at will remove a dean from office 
(Canon 446).

Rights and Duties of Deans

322. Besides the faculties which the Provincial Council, or k 
the Diocesan Synod, or the bishop gives to them, they have the ! 
right and duty: ($) to watch over the clergy of their district X 
so that they may live according to the laws of the Church, 
and attend to the duties of their respective offices; especially 
that they keep residence, attend to preaching and the instruc
tion of the children and adults, and do their duty towards 
the sick; to see that the clergy carry out the decrees and 
orders of the bishop issued at the time of his visitation; to 
see that the rules about the reservation of the Blessed Sacra
ment are observed; @) to see that the churches, vestments 
and sacred vessels are kept in proper condition; that the 
church property is properly and faithfully administered, and 
the obligations attached to church endowments (especially 
foundation Masses) are fulfilled; that the church records of 
the parishes are correctly and properly kept.

323. To obtain information on these matters, the dean must 
at stated times (to be fixed by the bishop) visit the parishes 
of his district. It is the dean's duty, as soon as he hears of 
the serious illness of any pastor of his district, to see that such 
a priest receives the necessary spiritual and bodily care, and, 
in case of death, a becoming funeral. He has, moreover, the 
duty to see that, during the illness or after the death of a pastor, 
the books, documents, sacred utensils and other objects belong
ing to the parish are not lost or taken away (Canon 447).

324. On the days appointed by the bishop the dean must 
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summon the priests of his district for the conferences of which 
Canon 131 speaks, and preside over them. If they are held 
in various places of his district, he must see that they are 
properly attended. If the dean is not a pastor, he must reside 
in the territory of the deanery or in an adjacent place, ac- 

k cording to the regulations to be made by the bishop (Canon 
448). At least once a year the dean must submit a report to 

» the bishop about his district, detailing not only the good that 
has been accomplished during the year, but also any evils that 
may have crept in, any scandals that may have arisen, what 
has been done to rectify them, and what he has to suggest for 
the complete eradication of the evils (Canon 449). The dean 
shall have a special seal for the deanery. He precedes all 

5 pastors and other priests of his district (Canon 450). It was 
declared, however, by the Committee for the Authentic Inter
pretation of the Code on November 10, 1925, that when the 
vicar forane is at the same time a canon of a Collegiate Chapter 
in his district, he does not precede the other canons in the choir 
and other capitular acts.86

Chapter IX

OF PASTOBS

325. The pastor is^an individual priest or a *4 moral person” 
(college chapter, etc.), to whom a parish has been given “in 
titulum” with the care of souls to be exercised under the au
thority of the local Ordinary (The phrase “in titulum” may 
be translated “with rightful possession,” designating the office, 
rights and duties of the legal holder of the parish.) The fol
lowing persons come in law under the name of and are held 
equal to pastors with all parochial rights and duties: @) the 
quasi-pastors who are in charge of quasi-parishes in vicariates 
and prefectures Apostolic, where the territory has been divided 
into districts, and individual rectors have been appointed over 
the districts. In countries, like the United States and others 
which have been recently withdrawn from the jurisdiction of 
the Sacred Congregation of the Propaganda, there are no quasi- 
parishes, but parishes in the canonical sense of the term; (§)

Ap. Sedis, XVH, 582.
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the parochial vicars, if they have full parochial charge of the 
parish during the time of their office. The Code treats of 
parochial vicars in the following chapter, Canons 471-478. 
Concerning the major and minor military chaplains, the special 4 
regulations of the Holy See determine the extent of their A 
power (Canon 451).

326. Without an indult of the Apostolic See the bishop I 
cannot unite a parish with a so-called legal or moral person

' (e.g., a monastery, college) so completely that the legal person 
itself becomes the pastor of a parish, as is stated in Canon * 
1423. The legal person to whom a parish has been given in 
full right, can retain only the habitual care of souls; the actual 
exercise of the pastoral rights rests with the parochial vicar 
who is presented by the legal person; and must be instituted 
by the bishop if he finds him duly qualified, as is stated in 
Canon 471 (Canon 452). The union in full right (i.e., with 
regard to both the spiritual and the temporal rights over the* 
parish) is, in Canon 1425, contrasted with the union ad tem
poralia tantum. Since we have no parishes in the United States- 
which are endowed in the manner of many European parishes,, 
the. union of a parish for the temporal goods only is not likely 
to occur. If a parish is given to a religious organization, the 
consent of the bishop cannot be given unless he first consults 
the diocesan consultors (cfr. Canon 1428), and the consent of 
the Apostolic See is likewise required. A union in full right 
transfers, according to the common law, the title of all property 
and income to the legal person to whom the parish is thus 
united.

327. In order that a cleric be validly appointed pastor, he 
must be a priest. He should, in addition, have those qualifica
tions of character, knowledge, virtue, prudence and experience 
which will enable him to govern the parish properly, and which 
are demanded by both the common and the particular law 
(Canon 453).

Removable and Irremovable Pastors

328. Those who are appointed as the proper rectors for the 
government of a parish, should remain permanently in office. 
This rule, however, does not forbid the change of any pastor» 
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provided the rules of law are observed. Not all pastors have 
the same stability; those who enjoy greater stability are called 
irremovable; those who have a lesser degree of stability are 
usually called movable pastors. Irremovable parishes cannot be 
made movable without the beneplacitum of the Holy See. The 
movable parishes can be made irremovable by the bishop (not, 
however, by the vicar-capitular or administrator) with the 
advice of the Cathedral Chapter or the diocesan consultors. New 
parishes to be established should be made irremovable, unless 
the bishop, after consulting the Chapter or the diocesan con
sultors, prudently judges that under the peculiar circumstances 
of the place and persons a movable rectorship is more advisable. 
All pastors of quasi-parishes are movable. i

Pastors belonging to religious communities are always, as 
far as the individual person is concerned, movable, and they can 
be removed from the pastor’s office both by the will of the bishop 
(notifying the religious superior), and also at the will of the 
respective religious superior (notifying the bishop). Both have 
equal rights, and the one does not need the consent of the other, 
nor has one to give to the other the reason for his action, much 
less proof of such reason. Both have the right of recourse in 
devolutivo to the Holy See in case of disagreement (Canon 454).

Right of Bishop to Appoint Pastors

329. The right to nominate and institute pastors belongs 
to the bishop, except for parishes reserved to the Holy See; 
all contrary customs impairing this right of the bishop are 
disapproved. Those, however, who have been legitimately 
granted the privilege to elect or present the pastor, retain this 
right (Canon 455, § 1).

330. When the diocese is vacant, or the bishop is prevented 
from exercising jurisdiction (as described in Canon 429), the 
vicar-capitular (or administrator) or whoever rules the diocese 
has the right: (1) to institute parochial vicars according to Can
ons 472-476; (2) to confirm the election or accept the presenta
tion to vacant parishes and to grant the canonical institution to 
the men elected or presented to the pastorship; (3) to appoint 
pastors to parishes generally, if the see has been vacant for at 
least one year. The vicar-general has no power to confer 



CANONS 454-458 187

parishes without a special mandate from the bishop, except in 
cases where the bishop is in captivity, exile, inhabilitated to act, 
etc. (cfr. Canon 429): in such cases, the vicar-general has the 
same powers as are given in this Canon to the vicar-capitular 
or the administrator (Canon 455, §§ 2-3).

In the United States all the secular pastors are freely ap
pointed by the bishop, because we have no parishes that are 
reserved to the Holy See (see, however, Canon 1435, § 1, n. 1), 
nor have we any parishes where other persons have the right to 
elect or present the pastor. A Decree of the Sacred Congrega
tion for the Oriental Church, November 23, 1940, extended for 
another ten years the Decree “Cum data fuerit” of March 1, 
1929, and amended it (Art. 15) to provide that all rectors of 
Greek-Ruthenian parishes and missions in the United States are 
to be appointed by decree of their own Ordinary of the Greek- 
Ruthenian Rite, without any intervention on the part of the 
laity. Such rectors are removable at the will of the same Ordi
nary, although for such removal grave and just reasons are 
required.87

331. In parishes given to religious organizations, the su
perior presents the pastor, and the bishop has the right to ex
amine him as to his fitness for the position, but, if he finds him 
qualified, he must give him the canonical institution (Canon 
456).

332. Quasi-pastors are nominated from the secular clergy 
by the local Ordinary with the advice of his council. These 
quasi-parishes are found only in vicariates and prefectures 
Apostolic, and in these the vicar or prefect Apostolic has, ac
cording to Canon 302, to appoint at least three of the older 
missionaries as his advisory board, and must consult these men 
in the appointment of quasi-pastors (Canon 457).

Manner of Appointment of Pastors

333. The bishop, should not delay the appointment of a 
pastor to a vacant parish for more than six months, unless 
peculiar local or personal considerations seem to render a 
delay advisable (Canon 458). The local Ordinary is bound 
under grave obligation of conscience to give the vacant parish

"Acta Ap, Sedis, XXXIII, 27.
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to the priest whom he judges best qualified, and to avoid all 
favoritism. In judging the qualifications of the candidates for 
the pastorship, he must consider not only learning, but also 
all the other qualities required for the proper administration 
of the parish (Canon 459, §§ 1-2).

?> Wherefore the Ordinary shall not neglect to (1) gather 
information prudently from every source as to the character of 
the priest; (2) refer to the examinations he passed when be
longing to the junior clergy (cfr. Canon 130); (3) subject the 
candidate to an examination as to his theological knowledge 
before himself and the synodal examiners, unless there is ques
tion of a priest well known for his theological learning, in which 
case he may with the consent of the same examiners dispense 
him from the examination; (4) in countries where the confer
ring of parishes is done by a concursus—either in the form of 
the Constitution “Cum illud” of Pope Benedict XIV, Dec. 14, 
1742, or by a general concursus—that form shall be retained 
until the Holy See shall have otherwise provided (Canon 459, 
§§ 3-4). The Committee for the Authentic Interpretation of 
the Code, however, declared on June 25, 1932, that when a 
newly erected parish is provided with a pastor for the first time, 
the concursus for the pastorship (Canon 459, § 4) need not be 
observed.88

334. For appointment to an irremovable parish, the Third 
Plenary Council of Baltimore (Chapter V De rectoribus ina~ 
movibilibus, n. 26) decreed: (a) that a priest must have exer
cised the sacred ministry in the diocese for at least ten years; 
(b) during those years he must have proved himself capable of 
administering a parish; and (c) he must make the concursus 
according to the form set down in the Constitution “Cum illud” 
of Benedict XIV. At the request of the Hierarchy of the United 
States, however, the Sacred Congregation of the Council on 
June 24, 1931, abolished this law of the Council of Baltimore, 
and decreed that thenceforth the appointment of pastors, irre
movable and removable, must be made according to the prescrip
tion of Canon 459, § 3.80

335. In reference to the examination of candidates for the
a Acta Ap. Sedis, XXIV, 284.
• Letter of the Apostolic Delegate, August 1, 1931; Homiletic and Pas

toral Review, November, 1931. 
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office of pastor (Canon 459, § 3, n. 3), which is held before 
the Ordinary and the diocesan examiners, the Holy See has 
given the following declarations to various cases: © if a pastor ( 
is transferred from one parish to another because the bishop 
proposes and desires such a change, there is no need of a new 
examination; if the pastor himself requests the change, he is 
liable to a new examination, unless the bishop with the synodal 
examiners judge that the priest is absolutely qualified for the 
new position; if an irremovable pastor is changed to another 
parish after proceedings of removal, he need not take a new 
examination; (S) in the case of a removable pastor who was; 
transferred to another parish in the manner specified in Canons 
2162-2167 (namely because the transfer is judged by the bishop 
to be to the advantage of the diocese), though against the wishes 
of the pastor, no new examination is required; if none of 
the priests whom the Ordinary thinks fit for the office of pastor 
in a certain parish wish to undergo the examination, for the 
reason that the parish is very small, the Holy See desires that re
course be had to the Sacred Congregation of the Council;
the examination prescribed in Canon 996, § 2, for the reception 
of major orders, when held in the presence of the Ordinary and 
the synodal examiners, may serve also for the examination for 
the first parish, provided it extends over the entire matter 
required in the examination for a pastorship; @ the examina
tion to which the junior priests must submit in accordance with 
Canon 130, is not sufficient for the conferring of a pastorship, 
but in the appointment to the pastorship, all other things being 
equal, those are to be preferred who received the higher marks' 
in those examinations, as stated in Canon 130.00

336. A pastor may hold title to one parish only, according 
to Canon 156, unless there is question of two parishes which 
have been united ceque principaliter. i.e., each parish retaining 
its legal personality or entity. Canon 1423 allows the Ordinary 
to unite parishes thus where necessity or great evident advan
tage justifies the union. In one and the same parish there can 
be but one pastor who has the actual care of souls; all contrary 
customs are disapproved and all contrary privileges recalled

* Committee for the Authentic Interpretation of the Code, November 
24, 1920 (Acta Ap. Sedis. XII, 574) ; cfr. also S.C.C., In Causa Romana, 
June 21, 1919 (Acta Ap. Sedis, XI, 318).
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(Canon 460). The Holy See was asked whether this law ap
plies only to parishes to be erected after, or also to those erected 
before the promulgation of the Code, and replied that it refers 
also to those erected before the Code. To the further question 
whether this Canon applies to parishes in which several pastors 
were introduced, not by custom or privilege, but by a legitimate 
statute, the answer was that it applies also to these parishes. To 
decide which of the several pastors is to retain parochial juris
diction—whether the one in the more prominent parish or the 
oldest in possession—the Holy See wants the matter submitted 
to the Sacred Congregation of the Council in each case.91 In 
the United States, we have several pastors in one district only 
in the case of the language parishes, and such parishes erected 
before the promulgation of the Code are sanctioned by the Holy 
See, as is evident from Canon 216.

Powers of the Pastor

, 337. The pastor assumes the care of souls in his parish from 
the moment of taking possession. The manner of taking pos
session may, according to Canon 1444, be regulated by particu
lar law or by custom. Before taking possession, or in the act 

„of taking possession, he must make the profession of faith 
prescribed by Canon 1406, § 1, n. 7 (Canon 461). In the United 
States there is no form of taking possession of the parish 
prescribed by the Plenary Councils of Baltimore, wherefore it 
is left to the statutes or custom of the individual dioceses to 
determine the manner of taking possession.

338. The functions reserved to the pastor, unless the law 
states otherwise, are the following:

(Q) to confer solemn baptism;
@) to carry the Blessed Sacrament publicly to the sick 

within the parish. In the United States the Blessed Sacrament 
is not carried publicly to the sick. Canon 849 states that any 
priest may privately take Holy Communion to the sick;

(§) to administer the Holy Viaticum, whether publicly or 
privately, and to give Extreme Unction. The bishop receives 
the last sacraments from the canons of the Cathedral Chapter,

w Committee for the Authentic Interpretation of the Code, July 14, 
1922 (Acta Ap, Sedis, XIV, 527). 
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or where there is no chapter, from the diocesan consultors; 
the order of precedence in these bodies determines who is to 
administer the last rites. In clerical religious communities the 
administration of the last rites to the religious and to all per
sons of the household of the monastery, abbey, etc., belongs to 
the religious superior. In case of necessity any priest may 
administer the last rites, and sometimes also by presumed per
mission ;

(© to announce the ordination of candidates from the 
parish and the marriage banns. To assist at marriages and 
give the nuptial blessing;

to perform the funeral services of his parishioners un
less they themselves selected before their death another church 
for burial;

(jfy to bless the houses on Holy Saturday (or any other 
day according to local custom) with the blessing of the ritual. 
In the United States it is not the custom to bless the houses 
on Holy Saturday or any other fixed day. The ordinary bless
ing of houses is not reserved to the pastor;

(J) to bless the baptismal font on Holy Saturday, to hold 
public processions outside the church with great pomp and 
ceremony, unless in the case of a capitular church the Chapter 
performs such functions (Canon 462). The Committee for the 
Authentic Interpretation of the Code declared on November 
12, 1922, that the right of the pastor to hold public processions 
outside the church extends, not only to processions which start 
from the parochial church, but also to those which start from 
other churches located within the territory of the parish, even 
though these churches are not subsidiary churches of the parish 
and have their own rectors. This, however, must not violate the 
rights granted to all non-parochial churches by Canons 482 and 
1291.02 In another decision of November 10, 1925, the Com
mittee ruled that this right of the pastor extends also to proces
sions held by religious, even exempt religious, outside their 
churches and cloisters, unless they have the permission of the 
local Ordinary. The Corpus Christi procession, however, is 

•regulated by Canon 1291, § 2.03
339. The pastor has the right to the revenue to which legi-

"Aota Ap, Sedis, XIV, 661.
"Ibid., XVII, 582. 
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timate custom or legal taxation (cfr. Canon 1507) entitles 
him. If he exacts more than he is entitled to, he is bound to 
make restitution. If any of the parochial affairs are discharged 
by another priest, the fees or offerings belong to the pastor, 
unless it is certain that those making the offering wished 
otherwise concerning the sum that is over and above the ordi
nary tax. The pastor must not refuse to serve gratuitously 
those who are not able to pay for the services (Canon 463). 
The amount of the salary is not determined by the Code, and 
it is evident that such a law is practically impossible on account 
of the great difference of financial standing of the parishes in 
the various countries. The Third Plenary Council of Balti
more (no. 273) orders that the individual bishop fix the amount 
of the salary, and the same Council (no. 281) rules that the 

t pastor who does not draw his salary within a Vear/from the time 
it became due, loses the right to it, unless a written demand 
for it was submitted to and approved by the Ordinary or his 
chancellor.

340. The pastor is bound, in virtue of his office, to exercise 
the care of souls over all who are not legitimately exempt from 
his jurisdiction. The bishop may for just and grave reason 
exempt from the authority of the pastor a religious community 
or a pious institution located within the territory of a parish, 
though they are not exempted by the common law (Canon 464).

Obligations of the Pastor

341. The pastor is obliged to live in the parochial house, 
near his church. The Ordinary may permit him for a just 
reason to live elsewhere, provided the house is not so far away 
from the church that the attendance to the duties of his office 
suffers. He is allowed at most two months* vacation in a year 
(either continuous or interrupted), unless the Ordinary restricts 
or prolongs that period for a grave reason. The days spent 
in the annual retreat of the priests of the diocese do not count 
as part of the vacation (Canon 465, §§ 1-3).

342. Whether the pastor takes his vacation for two months 
in succession or with interruptions, the rule is that, whenever 
he goes away for more than a week, he must in addition to a 
legitimate cause of absence have the written permission of the 
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Ordinary. While away from his parish, the pastor must pro-o^ 
vide a substitute approved by the Ordinary. If the pastor isz* 
a religious, he must have also the consent of his superior, and 
the substitute must be acceptable both to the Ordinary and 
the religious superior (Canon 465, § 4).

343. If the pastor is obliged to leave his parish suddenly ff. 
for some very urgent reason, and must be away for over a 
week, he shall as soon as possible inform his bishop by letter 
of the facts, and make known what priest he left in charge, and 
obey the orders of the bishop. Also when the pastor is away 
from the parish for less than a week he must provide for the 
wants of the people of the parish, especially if the peculiar 
circumstances of the place require constant attention (Canon 
465, §§ 5-6). With reference to the pastor’s substitute during 
his absence, several questions have been decided by the Holy 
See: (1) the substitute appointed by the pastor with the ap
proval of the bishop may licitly and validly assist at marriages 
in the parish, if no limitation of his powers was made when 
he was appointed; (2) the substitute may not assist at mar
riages before his approval by the bishop; (3) the substitute 
of a pastor of a religious community may assist at marriages 
after the approval of the bishop and before the approval of the 
religious superior has been obtained; (4) the substitute of 
the pastor who has to leave the parish suddenly may, provided 
the Ordinary was notified by the pastor of the appointment, 
assist at marriages before he receives the approval of the Ordi
nary until he has ruled otherwise.04

344. Pastors are strictly bound to apply Holy Mass for I 
their congregation on all Sundays and holydays of obligation, < 
even on the abolished holydays, just as the bishop according 
to Canon 339 has to apply Holy Mass for the people of the 
diocese (Canon 466, § 1).

The fluasi-pastors, that is to say, the pastors in districts 
subject to the Sacred Propaganda, are obliged to say Holy 
llass for their congregation on the greater feasts of the year 
enumerated in Canon 306 (cfr. above, n. 229). In the United 
States there was considerable doubt whether the pastors were 
obliged to apply Holy Mass for the people as this Canon de-

M Committee for the Authentic Interpretation of the Code July 14, 
1922, and May 20, 1923 (Aeta Ap. Sedis, X1N, 528, XVI, 113).
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mauds, because the canonical standing of many parishes in 
our country was doubtful; there did not seem to be the neces
sary formalities demanded by the Code to make them canonical 
parishes. However, as we saw under Canon 216 (cfr. n. 169), 
there is now the official declaration that our parishes are canoni
cal and that the pastors have the duty to apply the Mass for 
the people. The days of the official list of feasts will be found 
under Canon 339 (cfr. above, n. 251). The Sacred Congregation 
of the Council on July 13, 1918, defined the obligation to apply 
the Mass for the congregation in reference to the rectors of 
certain types of churches which are to be found often in the 
United States. (1) In certain districts having very few Catho
lics some parishes are similar to those in missionary countries. 
They are not benefices in the proper sense, but rather stations 
or chapels for the care of souls within certain districts defined 
by territorial boundaries. The rectors of such churches are 
bound to apply the Mass for the congregation. (2) There are 
in other districts, which are parishes in the strict sense, certain 
churches which have been erected for the benefit of parishioners 
who live too far from the parish church, and these subsidiary 
churches have not been completely separated from the mother 
parish. The rectors of such churches or chapels are not bound 
to apply the Mass for the congregation. (3) Some of these latter 
churches have rectors who have the right to administer the 
temporal goods entirely independently of the parish church. 
However, in this case too the rector is not bound to apply the 
Mass for the congregation.05 The reason for this decision -is 
that in the first type of churches there is question of canonical 
parishes; while in the latter two types the churches are .merely 
subsidiary churches or chapels, and not canonical parishes.

345. If the pastor is in charge of several parishes which are 
united ceque principaliter (i.e., each parish keeping its separate 
legal existence), or if he is administrator of an additional parish 
(or parishes), he satisfies his obligation by saying one Mass 
for the several parishes. The Ordinary can for a just reason 
allow the pastor to apply Mass for the people on another day 
than that specified in law. The pastor should say the Mass 
for the people in his parish church, unless circumstances force 
him or make it advisable to say Mass elsewhere. If the pastor 

“ Acta Ap. Sedis, XI, 46.
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is legitimately absent, he may either himself say the Mass for 
the people in the place where he stays, or have it said by the 
priest who takes his place in the parish (Canon 466, §§ 2-5). 
The Sacred Congregation of Rites, however, declared on April 
27,1929, that such a pastor in charge of two parishes must say 
the Office with octave of the titular feasts of both churches.06

346. The pastor must hold the divine services, administer 
the sacraments to the faithful whenever they legitimately re
quest it, get acquainted with his parishioners, admonish the 
erring with prudence, assist the poor and the suffering people, 
and give his special care to the instruction of the children in 
the Catholic faith. The faithful must be admonished to visit 
their parish church frequently, where this can be done con
veniently, and to assist at the divine services and hear the 
Word of God (Canon 467).

347. The pastor shall take special care of the sick, above 
all_when they are near death, give them the sacraments fre
quently, and commend their souls to God. The pastor, and 
any other priest assisting the sick, has the faculty to give the^ 
Apostolic blessing with a plenary indulgence at the moment' 
of death according to the formula of the Roman Ritual (Canon 
468).

The pastor must guard that nothing be done against faith 
or morals in his parish, especially in the schools whether pri
vate or public, and he must foster or institute the works of 
charity, faith and piety in his parish (Canon 469).

348. The pastor must keep the parochial records of Bap
tism, Confirmation, marriage and the deceased. He shall take 
care to have the census book as correct as possible, and shall 
keep these books with great care and according to the approved 
custom of the Church or the regulations of the bishop. In the 
baptismal record shall be inserted also a notice about the Confir
mation, marriage or subdeaconship, or solemn religious profes? 
sion. saving the marriage of conscience discussed in Canon 1107. 
(q.v.). When issuing baptismal certificates these facts should 
always be mentioned in the certificates. (At the end of each 
year the pastor should send an authentic copy of the records of 
the parish to the episcopal Curi^) with the exception of the 
census book (Canon 470, §§ 1-3). Various Canons of the Code

XXI, 321.
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demand that the notice of the Confirmation, marriage, sub
deaconship, and solemn religious profession be sent to the pastor 
of the parish where the persons were baptized, and the pastor is 
to make an annotation of the fact in the baptismal record in the 
margin opposite the individual records. If, in some of the record 
books, there is no space left for the entry of such notice, a mark 
can be made at the name of the person’s baptismal record and 
the notices can be kept in the appendix.

The pastor shall have a parochial seal and a safe place for 
the above-mentioned parochial books, where he should also keep 
the bishop’s letters and other documents that it may be useful 
or necessary to keep (Canon 470, § 4). In dioceses with a large 
Catholic population this double record at the diocesan Curia 
would grow to an immense size within some twenty years. Yet, 
the advantage of having a double set is evident when one con
siders how easily the records in the parish rectory may be de
stroyed by fire. Loose-leaf files which could be inserted by the 
chancellor as he gets the blanks Sent to the pastors filled out 
would make it possible to have a complete second set of the rec
ords of each parish at the diocesan Curia.

349. If a parish isAinited to a religious house, to a capitular 
church, or to any other legal person in full right, a vicar must 

* be instituted for the actual care of souls who shall receive a 
suitable salary from the income of the parish according to 
the judgment of the bishop. The religious superior, or the 
Chapter, or other legal body to which the parish is attached, 
shall nominate the vicar and present him to the bishop, who 
must appoint him if he finds him qualified after having exam
ined him (cfr. Canon 459). The bishop himself nominates the 
parochial vicar only in cases where he obtained that right by 
legitimate privilege or custom, or the endowment of the vi
cariate was provided by the bishop with the stipulation that 
he reserved to himself the right freely to nominate the vicar.

If the parochial vicar is a religious, he is movable like the 
religious pastor mentioned in Canon 454. All other parochial 
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vicars are perpetual as far as the college or Chapter that pre
sents him is concerned, but the bishop has the right to remove 
him in the same manner as pastors, notifying the one who 
presented the vicar. To the vicar exclusively belongs the care 
of souls with all the rights and duties of the common law and 
of the approved statutes of the diocese and laudable customs 
(Canon 471). Canon 454 speaks of a “parochus” belonging to 
a religious community, and Canon 471 calls the religious priest 
in charge of a parish belonging to a religious community a 
“vicarius,” parochial vicar. It seems that the terms are ap
plied synonymously by the Code. In any case, Canon 471 states 
that this parochial vicar has all the rights and obligations of a 
pastor.

Administrator of Vacant Parish

350. When a parish becomes vacant, the local Ordinary shall / 
as soon as possible appoint an administrator, called a vicarius 
aconomus, who shall take charge of the parish during the var 
Caney and to whom the bishop shall apportion a part of the 
income of the parish for his proper maintenance. (If the Ordi
nary wishes to appoint a priest of a religious community as 
administrator, he must get the consent of the respective religious 
superior. There is question in this Canon of the ordinary secu
lar parishes—not of parishes united to a religious community,
a Cathedral Chapter, or other legal person, for of these the 
preceding Canon spoke.)

Before the administrator is appointed, the assistant of the/* 
former pastor shall assume charge of the parish, unless other 
provision has been made. If there are several assistants in the 
parish, the first assistant is to take charge; if they are all equal, 
the senior in office takes charge. If there are no assistants, 
the nearest pastor takes charge. If there is question of a parish 
belonging to a religious community, the superior takes charge. 
The bishop in the diocesan synod, or outside the synod, shall 
determine beforehand which parish is to be considered nearest. 
He who takes charge of the parish as said above, shall notify the 
bishop immediately of the vacancy of the parish (Canon 472).

351. The administrator has the same rights and duties as the 
pastor in all things concerning the care of souls. He must, 
however, do nothing that might be prejudicial to the rights
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of the pastor or the parish. The administrator shall in the 
presence of the dean or another priest appointed by the bishop 
hand to the newly appointed pastor or administrator the key 
of the parochial archives and the inventory of books and docu
ments and all other things belonging to the parish, and give 
an account of the receipts and expenditures during the time 
of his administration (Canon 473).

According to a decision of the Committee for the Authentic 
Interpretation of the Code of July 14, 1922, a priest who is 
temporarily in charge of several parishes may, in accordance 
with Canon 473, apply one Mass on Sundays and holydays for 
the people of the parishes entrusted to him.07

The parochial vicar who takes charge of the parish during 
< the absence of the pastor, as stated in Canon 465, or who is ap

pointed by the bishop to administer the parish of a pastor who 
has been deprived of the parish and has appealed to the Holy 
See (as stated in Canon 1923), has all the rights of the pastor 
in the care of souls, unless the Ordinary or the pastor has re
stricted his power (Canon 474).

352. If the pastor, through old age, mental debility, incom- 
petence, blindness, or other permanent inability, is incapable of 
discharging his duties properly, the Ordinary shall give him an 
assistant vicar. If the parish is in charge of a religious com
munity, the religious superior presents the vicar. The vicar 
must be given a sufficient portion of the income of the parish 
for his support, unless other provision has been made for him. 
The vicar who takes the place of the pastor in all affairs of 
the parish has all the rights and duties of a pastor, with the 
exception of the application of the Mass for the congregation 
which obligation rests with the pastor. If, however, he has 
only a part of the pastoral duties to attend to, his rights and 
obligations must be learned from his letters of appointment.

If the pastor is of sound mind, the vicar must help him in 
the pastoral duties under his authority and according to the 
bishop’s instructions. If the spiritual interests of the parish 
cannot be properly taken care of by an assistant acting as 
vicar, the bishop has the right to remove the pastor according 
to the formalities described in Canons 2147-2161 (Canon 475).

"Acta Ap. Sedis, XIV, 528.
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Assistant Priests

353. If the pastor alone cannot take care of all the work of 
the parish on account of the great number of parishioners or 
for other reasons, the Ordinary shall give him one or more 
assistants, called in law vicarii cooperatores, who shall receive* 
a proper salary. The assistants may be appointed either for 
the entire parish or for a certain specified part of it. The 
bishop, not the pastor, has the right to nominate the assistants 
of the secular clergy, after having given a hearing to the pastor 
(Canon 476, §§ 1-3). The Holy See has declared that, notwith
standing any custom to the contrary, the rule of this Canon 
demanding that the Ordinary consult the pastor before assign
ing assistants to him must be observed.08

354. In parishes belonging to a religious community, the 
competent religious superior, after having consulted the pastor, 
presents to the bishop the religious priests who are to be as
sistants, and it rests with the bishop to approve them (Canon 
476, § 4).

355. The assistants are obliged to reside in the parish ac- f 
cording to the diocesan statutes, or the laudable customs, or the 

•law of the bishop. The bishop should prudently arrange that 
the assistants live in the same house with the pastor, as Canon 
134 desires a community life of the clergy. The rights and 
duties of the assistants depend on the diocesan statutes, the 
bishop’s letter of appointment and the commission of the pastor. 
Unless the contrary has been explicitly stated, the assistants 
must help the pastor in the general ministry of the parish, with 
the exception of the Mass for the congregation. The assistants^ 
are subject to the pastor who shall paternally instruct and direct 
them in the care of souls, watch over them, and send each year a 
report to the bishop concerning their conduct. If the parish is 
such that even the appointment of assistants does not properly 
provide for the spiritual welfare of the people, the bishop has 
the right to divide the parish, according to Canon 1427 (Canon 
476, §§ 5-8).

356. Administrators and assistants, spoken of in Canons 
472-476, who belong to a religious community may be removed

"Sacred Congregation of the Council, Nov. 13, 1920; Aota Ap. Sedis, 
HU, 43.
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at will by the bishop and by the religious superior, just as 
Canon 454 states about the religious pastor. The secular ad- 
ministrators and assistants may be removed at will by the 

V? bishop or the vicar-capitular or diocesan administrator; the 
vicar-general cannot remove them except by special mandate 
of the bishop. If a benefice is connected with the assistant’s 
position, he can be removed by canonical trial, not only for 
reasons for which a pastor can be removed but also for grevious 
violation of the obedience due to the pastor in the exercise of 
his duties (Canon 477). In the United States there are no 
benefices connected with the assistant’s position, but in Europe 
this is frequently the case.

357. In reference to the powers of the assistants, Father Au
gustine, O.S.B., in his Commentary on the Code," held that 
the assistant is by reason of his office supposed to possess all 
the powers of the pastor, assistance at marriage not excluded. 
The Committee for the Authentic Interpretation of the Code on 
January 31, 1942, confirmed the opinion maintained in the 
present work that this view was erroneous, by declaring that 
the assistant cannot validly assist at marriages by reason of his 
office alone, as explained in Canon 476.100 Indeed, Canon 476 
states that all his rights and duties must be determined by the 
diocesan statutes, the orders of the bishop, and by commission 
or delegation of the pastor. His rights, therefore, are not 
determined by the common law.101 After these words, the Code 
does indeed say. that the assistant must help the pastor and take 
his place in the performance of the parochial ministry ratione 
officii, but here the term office cannot be taken in its technical 
sense; otherwise the second part of the same section would con
tradict the first. Canon 1096 too, declaring that the assistant 
may receive general delegation to assist at marriages, presup
poses that he does not have parochial power to do so by reason 
of his office alone.

358. As the pastor of the cathedral church precedes all 
'other pastors and parochial vicars of the diocese, so does the 
parochial vicar of a Cathedral Chapter. The right of precedence 
of an administrator of a parish is governed by the rules of 

*Fr. Augustine, O.S.B., “A Commentary on the New Code,” H, 576.
100 Acta Ap. Sedis, XXXIV, 50.
101 Committee for the Authentic Interpretation of the Code, May 20, 

1923; Acta Ap. Sedis, XVI, 113.
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precedence of Canon 106 (cfr. n. 82): the vicar who acts as 
substitute of the pastor in his absence, etc., and the priest who 
acts as coadjutor of an inhabilitated pastor, precede while in 
office the assistant priests; the assistant priests precede other 
priests belonging to the parish church (Canon 478). In deci
sions of February 10 and June 9, 1923, the Sacred Congregation 
of the Council declared that the pastor of the cathedral church 
precedes the pastor of a non-cathedral church, even though the 
latter holds at the same time a dignity in the cathedral church.102

Chapter. XI

OF RECTORS OF CHURCHES

359. By the term “rectors of churches” are meant here 
those priests who have charge of some church that is neither 
parochial, nor capitular, nor annexed to a house qf a religious 
community which holds divine services in that church. Cnrfc 
cerning chaplains of religious women, of laical communities 
of men, of confraternities, and other legitimate associations, 
the laws of the Canons dealing particularly with these subjects 
shall be observed (Canon 479).

The rectors of churches are freely appointed by the local j 
Ordinary, except in places where certain individuals have the 
right to elect or present the candidate; the approval in that 
case rests with the bishop. Even if the church belongs to an 
exempt religious organization, the rector nominated by the 
religious superior must be approved by the local Ordinary. If 
the church is connected with a seminary or other college con
ducted by the clergy, the superior of the seminary or college 
is at the same time the rector of the church, unless the Ordinary 
directs otherwise (Canon 480).

Rights of the Rector

360. In the church committed to him the rector cannot hold 
parochial functions (Canon 481). The rector can celebrate the 
divine services also solemnly, observing the laws of the founda
tion (i.e., such regulations as were drawn up and approved by

™Acta Ap. Sedis, XVI, 400.
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the bishop and the patron who built or endowed the church). 
The services in the church of a rector may not be conducted so 
as to injure the parochial ministry of the parish within which 
the church is located, and the bishop has the right to judge 
whether injury is done to the parish church and to prescribe 
proper rules to remedy the matter (Canon 482). In the United 
States, this Canon is of rare application except in the case of 
religious communities who have a church but no parish attached 
to it. There are some of these in the country, though more fre
quently a parish is united to the churches of religious men. Since 
many of the religious orders have the Papal privilege to have a 
public church or oratory in connection with the religious house, 
and since it is evident that the parish church near which the 
church of the religious is located would lose a great amount of 
the ordinary and necessary revenue if the people were free to 
attend Holy Mass in the church of the religious, it will be neces
sary that an agreement be drawn up in such cases between the 
bishop and the religious not to admit the public to Mass in their 
church on Sundays. Other accidental loss that may result to the 
parish church by donations and offerings made to the religious 
by the free-will of the people is not considered in law a sufficient 
reason for the pastor to make objection to the establishment of 
a religious house and church in his parish. It may need special 
approval of the Holy See for the renunciation of this privilege 
(cfr. Canon 72).

361. If the non-parochial church is so far away from the 
parish church that the parishioners could not be expected to go 
to the parish church for the divine services, the bishop may 
command the rector, even under grave penalties, to hold divine 
services at hours convenient for the people, to announce the 
feasts and fast-days of the Church, and to give catechetical in
struction and explanation of the Holy Gospel. The pastor has 
the right to take Holy Communion to the sick from such a 
church, if, in accordance with Canon 1265, the Blessed Sacra
ment is kept there (Canon 483).

ip 362. Without the permission of the rector or other legiti
mate superior, no priest may say Holy Mass, or administer the 
sacraments, or hold other sacred functions in that church. This 
permission is to be granted or denied according to the rules of 
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law. In reference to preaching in the church, the laws of Canons 
1337-1342 must be observed (Canon 484).

The rector of the church, under the authority of the local > 
Ordinary and with due regard to the legitimate statutes and 
acquired rights, must see that the divine services are conducted 
in orderly manner, according to the rules of the sacred canons; 
that the obligations resting on the church are faithfully com* 
plied with; that the goods are properly administered; that the 
sacred vessels and vestments and the building are kept in good 
condition, and that nothing shall be done there which is re
pugnant to the sanctity of the place and the reverence due to 
the house of God (Canon 485).

363. The Ordinary may at will remove the rector of a church 
for any just cause, though he was elected or presented by others. 
If the rector is a religious, the rule of Canon 454 in reference 
to his removal is to be observed, which states that the bishop and 
the religious superior have equal right independently of each 
other to remove a religious pastor (Canon 486).

PART TWO

OF THE RELIGIOUS

364. The religious state, by which is meant a stable manner 
of community life in which the faithful besides observing the, 
enmmnn precepts bind themselves to the observance of the 
evangelical counsels by the vows of obedience, chastity and 
poverty, shall be held in honor by all (Canon 487).x

Thus, the Canon Law of modern times places the essence of 
the religious state in living in common and observing the three 
evangelical counsels under obligation of the public vows of obedi-

'For an outline of tho history of religious life, see Fr. Augustine, 
O.8.B., “A Commentary on the New Code,” III, 1-39; Wernz, “Jus Decre
talium/’ III, 264-276. Tho Sacred Congregation of Religious on April 2, 
1910, drew attention to certain authorized but not official translations of 
the Canons of the Code on religious laical organizations. Since some of the 
translations do not agree with the precepts of those Canons as found in 
tho Code, the Sacred Congregation ruled that not the translation but the 
text of the Code must be adhered to, and the translation must bo corrected 
(Acta Ap, Sedis, XI, 179).
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enee, chastity and poverty, in an organization approved by 
ecclesiastical authority. The observance of the common life in an 
approved community is essential only by legislation of the 
Church, which does not recognize eremitical life in the strict 
sense as pertaining to the religious state. Since the religious state 
has for its chief aim the attainment of perfection by perfect 
union with God in charity, it is essential that the religious ob
serve the three evangelical counsels because they are the adequate 
antidote for human passion and remove the threefold impedi
ment to the attainment of perfection—that is, the concupiscence 
of the eyes and the flesh and the pride of life. The perfection in 
question is perfection to be acquired, and it is to this that re
ligious by their profession bind themselves. Because, however, 
the religious state demands stability, the evangelical counsels 
must be embraced by external and public vows which are also 
virtually perpetual; that is, even the temporary vows are taken 
with the intention of renewal on the part of both the subject and 
the Church.

The very nature and purpose of the religious state demand 
that it be held in honor bv all, because it is so in accord with 
the teaching and example of Christ, adds to the holiness of the 
Church, contributes to the salvation of souls, and excels in the 
supernatural order

Explanation of Technical Terms

365. The meaning of the following terms which are used 
frequently in the Canons on religious is laid down by the Code:

(1) Religio means a society, approved by the legitimate 
ecclesiastical authority, whose members strive after evangelical 
perfection by living according to the special laws of the society 
itself and by taking public vows, either perpetual or temporary, 
and to be renewed, if temporary, when the time of the vows 
expires.

(2) Or do denotes a religious organization in which solemn 
vows are taken; congregatio monastica is a combination of sev
eral independent monasteries of monks under one superior; 
religio exempta means a religious organization, of either solemn 
or simple vows, that has been withdrawn from the jurisdiction 
of the local Ordinary; congregatio religiosa, or simply congre-
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gatio, signifies a religious body in which only simple vows, either
perpetual or temporary» are taken.

(3) Religio funs pontificii is a religious organization which 
has received from the Holy See either approval or at least the
decretum laudis; religio juris dioecesanj means a religious organ
ization which has been created by the Ordinary, and has not yet
obtained the decretum laudis from the Holy See.

(4) Religio clericalis means a religious body of men whose 
members are mostly priests; otherwise it is called religio laicalis 
(i.e., laical religious organization).

(5) Domus religiosa signifies the residence of any religious 
community: domus regularis is the house of an order; domus 
formata means a religious house in which at least six professed 
religious reside, of whom, if there is question of clerical religious 
organizations, four at least must be priests.

(6) Provincia is a combination of a number of houses of 
religious under one superior, constituting a part of the same 
religious organization.

(7) Religiosi ’are those persons who have taken vows in any 
religious community; religiosi votorum simplicium are those who 
have taken vows in a religious Congregation; regulares are the 
professed members of an order; sorores are religious women who 
have taken simple vows; moniales are religious women with 
solemn vows, or also religious women whose vows from their 
institution are solemn vows, but who in some places must by 
order of the Apostolic See take simple vows. These latter are 
therefore comprehended under the term moniales, unless the 
nature of the law or the context show that only those nuns are 
meant who actually have solemn vows.2

(8) Superiores majores are the abbot primate, the abbot- 
superior of a monastic congregation, the abbots of independent 
monasteries (though belonging to some monastic congregation), 
the supreme head of any religious society, the provincial su
periors, their vicars and others who have the power of a provin
cial (Canon 488).

Preliminary Rules

366. The rules and particular constitutions of individual 
religious organizations which are not contrary to the Canons

■Cfr. App. Ill, 6, a, b, c.
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of the Code remain in force. Those rules and constitutions which 
P are opposed to the Canons of the Code are hereby abolished 

(Canon 489). The Holy See demanded that all religious orders 
and congregations which were under papal law shall revise their 
rules and constitutions, making only such corrections as are 
necessary to bring them into harmony with the Code. Two 
copies of this revision had to be sent to the Sacred Congregation 
of the Religious for approval.3 This order of the Sacred Con
gregation does not refer to diocesan religious communities. They 
certainly are obliged to revise their constitutions so as to make 
them conform to the laws of the Code, but their revision is not 
to be sent to Rome, but is to be inspected by the Ordinary of 
the diocese where the motherhouse is located.

The laws of the Code for the religious when expressed in the 
masculine gender, religiosus, religiosi, apply in the same man
ner to religious women, unless the context or the nature of the 
law prove the contrary (Canon 490).

367. The order of precedence is as follows: the religious pre
ft «cede the lay persons, clerical organizations precede laical, canons 

regular precede monks, monks precede other regulars, regulars 
precede religious congregations, congregations of papal law 
precede diocesan congregations. Among religious bodies of the 
same kind in the same town or city precedence is regulated ac
cording to the priority of residence in the place, as is stated in 
Canon 106, n. 5. The secular clergy precedes both laical and 
clerical religious bodies outside their own churches, and the sec- 
ular clergy precedes laical organizations even in their own 
churches. The cathedral or collegiate Chapter precedes the re
ligious everywhere (Canon 491).

TITLE IX

OF THE ERECTION AND SUPPRESSION OF RELIGIOUS 
ORGANIZATIONS, PROVINCES, HOUSES

368. The bishop, but not the vicar-capitular, or administra
tor, or vicar-general, can create religious congregations. He shall 
not establish them, nor allow their foundation, without first con-

•Sacred Congregation of Religious, June 26, 1918, and Oct. 26, 1921: 
Acta Ap. Sedis, X, 290, XIH, 538.
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suiting the Holy See, In the case of Tertiaries living in com
munity, it is required, moreover, that the supreme head of the 
First Order aggregate them to that Order (Canon 492, § 1). In 
the new rules (Norma) which the Holy See published to indicate 
the manner in which the Holy See proceeds in the approval of 
congregations and in what form the constitutions must be drawn, 
it also states the matters which the bishop has to submit to the 
Holy See before he creates a diocesan congregation.4

369. The Sacred Congregation of the Religious desired to 
get a complete list of all the diocesan congregations, and ordered 
every bishop to make report on the number of such congrega
tions which had their motherhouse in his diocese. The bishop 
had to investigate when and by whom these congregations were 
approved, and if no document of approval could be found, he 
was to issue a document of recognition, according to the rules 
given in the decree. Bishops in whose diocese there was no 
motherhouse of any diocesan congregation were to make a state
ment to that effect to the Sacred Congregation. For the future, 
after the bishop has obtained permission from the Holy See to 
erect a diocesan congregation, he shall do so by means of a 
formal document of erection, and one copy of that document 
must be kept in the diocesan archives and another in the archives 
of the congregation. Furthermore, the Sacred Congregation of 
the Religious is to be informed of the formal erection, and a 
copy of the document is to be sent to the Sacred Congregation.5

370. A diocesan congregation retains that character though
it has in the course of time spread to several dioceses, and it 
remains under the jurisdiction of the bishops, according to the 
rules of the Canons, until it has obtained from the Holy See 
approval or, at least, the decretum laudis. BkxUp

The title and religious habit of an established religious or
ganization cannot be assumed by those not legitimately belong-1 
ing to it or by a new organization (Canon 492, §§ 2-3).

371. Any religious organization, even a diocesan congrega
tion, which has been legally established, cannot be dissolved, 
though it should consist of but one house, except by the Holy 
See, to which is also reserved the disposition of the goods of a

4 Sacred Congregation of Religions, March 6, 1921; cfr. Acta Ap. Sedis,
XIII, 312.

"Sacred Congregation of the Religious, Nov. 30, 1922; Acta Ap» Sedis,
XIV, 644.
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suppressed organization, saving always the will and intention 
of the donors (Canon 493).

372. It also rests with the Holy See to divide a religious 
organization of papal law into provinces, to join provinces which 
have been established, or to change their boundaries, to establish 
new provinces and to suppress established ones, to separate in
dependent monasteries from one monastic congregation and unite 
them to another.

When a province has become extinct, the right to dispose 
'of its goods belongs to the General Chapter, or, outside the 
Chapter, to the superior general with his council, unless the 
constitutions provide otherwise; the laws of justice and the will 
of persons who have made so-called pious foundations must be 
considered (Canon 494).

Diocesan Congregations Establishing Houses in Other 
Dioceses

373. A diocesan congregation cannot establish houses in an- 
other diocese except with the consent of both the bishop of the 
diocese where its principal house is located, and the bishop of 
the diocese to which it wishes to go. The Ordinary of the diocese 
of the principal house shall not deny permission without serious 
reasons.

If a diocesan congregation happens to have spread into other 
dioceses, changes in the laws of that congregation cannot be 
made except with the consent of each and every Ordinary of 
the dioceses in which it has a house. Matters which according 
to Canon 492 have to be submitted to the Holy See before a 
bishop can establish a diocesan congregation, may not be changed 
by the bishops (Canon 495).

The Code does not state whether the consent of the bishop 
of the motherhouse of a diocesan congregation is required each 
time that the congregation establishes a new house in another 
diocese, but it seems that his consent is required only for the 
first foundation in another diocese, and after that other foun
dations can be made with the consent of the bishop of the other 
diocese in which the congregation has once been legitimately 
established. If a diocese is divided by the Holy See, some of 
the houses of a diocesan congregation may be in the new diocese, 
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and no further formalities are required for their continuance in 
the new diocese, since they were legitimately established there.
If a diocesan congregation has houses only in one diocese, the 
bishop of that diocese may change the constitutions of the con
gregation with the exception of those points which the bishop 
had to submit to the Holy See before he obtained leave to es
tablish the congregation. This restriction of the power of the 
bishop applies to all diocesan congregations established after 
the promulgation of the Motu Proprio, “Dei Providentis,” July 
16, 1906. As to diocesan congregations founded before that 
time, the bishop has complete control of the constitutions of the 
congregation which has houses only in his diocese.

374. No religious house shall be established unless it can be j 
prudently judged that the community will be able to support 
itself properly, either by a fixed income, or the usual alms, or 
by other means (Canon 496).

375. For the erection of a house of exempt religious, whether 
it be a domus formata or non formata (cfr. Canon 488), for a | 
monastery of nuns with solemn vows, and for any religious house 
in countries subject to the Propaganda, the beneplacitum of the 
Holy See is required, together with the written consent of the 
local Ordinary. For all other houses of religious the consent of 
the Ordinary suffices.

The permission to establish a house given to a clerical re
ligious organization carries with it the right to have a church 
or public oratory, and to perform therein the sacred functions 
according to the rules of law; and for all religious the per
mission to establish a house includes the right to exercise the 
pious works proper to each, observing the conditions under 
which the permission to establish a house was granted. When 
religious intend to build a church, the bishop’s approval of the 
location must be sought, according to Canon 1162, § 4.

For the building and opening of schools, hospices, or other 
houses separate from the religious house of either exempt or 
non-exempt religious, the written permission of the Ordinary 
is necessary and sufficient. (Therefore, the exempt religious 
communities do not need the permission of the Holy See for 
these additional houses, though they need that permission for 
establishing a new religious residence.)

For converting a religious house to other purposes than
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those for which the permission was given at the time of the es
tablishment of the religious community in a place, the same 
formalities are required as in a new foundation. It is not con
sidered a change to other purposes, if there is question of chang
ing it for purposes belonging to the internal government and 
discipline—for example, to use the religious house or build a 
new house of studies for the religious themselves. If, however, 
contrary agreements between the bishop and the religious were 
legitimately made at the time of the foundation of the house, 
they must be kept. Likewise, if benefactors built a house for the 
religious or endowed it under certain conditions (e.g., to serve 

S for a specified purpose), a change cannot be made without their 
consent (Canon 497, § § 1-4).

376. In reference to the suppression of a religious house the 
Code has the following rules: A religious house, whether a domus 
formata or non formata, belonging to an exempt religious or
ganization can be suppressed only with the permission of the 
Holy See; if it belongs to a non-exempt congregation of papal 
law, it can be suppressed by the supreme head of the congre
gation with the consent of the local Ordinary; if it is a house 
of a diocesan congregation, it can be suppressed by the sole 
authority of the Ordinary of the place where the house is 
located, after having given a hearing to the head of the con
gregation. The congregation has the right of appeal to the 
Holy See, and that appeal suspends the order of the bishop. 
If the congregation has but one house, Canon 493 provides 
that it cannot be suppressed except by authority of the Holy 
See (Canon 498).

The Code uses the term “suppressio” in its widest sense, 
having in view the ultimate effect, namely, the abandoning of 
the religious house as a residence of religious, whether done 
voluntarily or against the will of the organization. Exempt 
communities and communities of papal law cannot be forced 
by the bishop to abandon the place where they were legiti
mately established. How far a community may change the 
location of their house without calling it a new foundation and 
an abandoning of the old one, is not clearly indicated in the 
Code. Commentators of the old law are quite in accord on the 
point that the change of location in the same city or town, pro
vided the change does not prejudice the rights of others, is not 
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such a change as to amount to a new foundation, and can there* 
fore be done by the religious without being held to the formali
ties required for either new foundations or the abandoning of 
old foundations.

TITLE X

OF THE GOVERNMENT OF RELIGIOUS 
ORGANIZATIONS

Chapter I

OF SUPERIORS AND CHAPTERS

377. All religious are subject to the Roman Pontiff as their 
highest superior, whom they are bound to obey also in virtue^ 
of the vow of obedience. The Cardinal Protector of any re
ligious organization has no jurisdiction over the community or 
over the individual members, unless the contrary has been 
ordained in particular cases, nor can he interfere in the internal 
discipline and the administration of property, it being his office 
only to promote the good of the community by his advice and 
patronage (Canon 499). St. Francis of Assisi says in his rule 
(Chap. XII): “I command the Ministers in obedience to ask 
of the Lord Pope one of the Cardinals of the Holy Roman 
Church as governor, protector, and corrector of this Frater
nity.” Other orders followed the example of St. Francis and 
it became the general practice for religious orders to have a 
Cardinal Protector, and in recent times also Congregations of 
papal law usually ask for a protector. The extensive powers 
enjoyed by the Cardinal Protector in former times were reduced 
by Pope Innocent XII, Constitution “Christi Fidelium,” Feb
ruary 16, 1694, to a general paternal interest in the welfare 
of the respective organization, and the Code agrees with that 
Constitution.

378. The religious are subject also to the local Ordinary, 
with the exception of those who have obtained from the Holy 
See the privilege of exemption; but even these are subject to 
the local Ordinary in those matters in which the law gives him 
jurisdiction over exempt religious. Nuns (Sisters with solemn 
vows, monidles), whose constitutions place them under the juris
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diction of the regular superiors, are subject to the local Ordi
nary in those cases only which are specified in law. Without a 
special papal indult, no religious organization of men can have 
under its jurisdiction religious congregations of women, or claim 
a special right to the care and direction of the members of such 
congregations (Canon 500).

The privilege of exemption of religious organizations from 
the jurisdiction of the bishop of the dioceses has a long and 
complicated history upon which any of the larger works on 
Canon Law may be consulted. The policy of the Church since 
the Council of Trent has been rather to restrict the privilege 
of exemption. Generally speaking, the Code retains the privi
lege of exemption of those religious who legitimately had such 
privilege before the promulgation of the Code. The cases in 
which the Code subjects the exempt religious to the jurisdiction 
of the Ordinary of the diocese are scattered throughout the Code. 
We shall draw attention to them in the course of this com
mentary. A good summary of the cases is given by Fr. T. 
Schafer, O. F. M. Cap.®

Jurisdiction of Superiors and Chapters

& 379. The superiors and chapters have the so-called domestic 
power over their subjects, according to the constitutions and 
the common law; in exempt clerical organizations, they have 
ecclesiastical jurisdiction for the internal as well as the external 
forum. All Superiors are strictly forbidden to interfere in cases 
pertaining to the Holy Office.

The abbot primate and the superior of a monastic congre
gation do not have all the power and jurisdiction which the 
common law attributes to major superiors; their power and 
jurisdiction must be gathered from their proper constitutions 
and the particular decrees of the Holy See, without prejudice 
to Canons 655 and 1594. Canon 655 refers to the dismissal of 
a solemnly professed religious or one with perpetual simple 
vows, which case is to be judged by the abbot superior of the 
respective monastic congregation, and Canon 1594 states that 
the abbot superior of a monastic congregation is the judge of 
the second instance for cases tried by the abbot (Canon 501).

• T. Schafer, O. F. M. Cap., * * Ordensrecht, ’ ’ 60-62.



CANONS 500-505 213

The domestic power spoken of in this Canon is the same 
as that of the head of a family over the members of the house
hold. Ecclesiastical jurisdiction is given only to clerics by the 
Church. The cases reserved to the Holy Office have to do with 
teaching or actions contrary to faith and morals in which the 
religious superiors may not exercise jurisdiction, but must refer 
the cases to the Holy Office.

380. The supreme superior of a religious organization en- f 
joys power over all provinces, houses and the individual reli
gious, to be exercised according to the respective constitutions; 
other superiors have power within the limits of their office^ 
(Canon 502). The major superiors in exempt clerical organi
zations can appoint notaries for the ecclesiastical affairs of their 
religious organizations only (Canon 503).

381. Unless the proper constitutions of individual religious t 
bodies demand a more advanced age and other more stringent 
conditions, all religious are ineligible for the office of major 
superior who have not been at least ten years professed (the 
years to be counted from the first profession), and born in 
legitimate wedlock: and for the office of the supreme head of
a religious body (or for abbess in monasteries of nuns), those 
under forty years of age; for the office of other major superiors, 
those under thirty years of age (Canon 504). The solemn re
ligious profession heals the irregularity of defect from illegiti
mate birth (in virtue of Canon 984), but it does not take away 
the ineligibility for the office of major superior. Illegitimates 
who have been rendered legitimate by subsequent marriage of 
the parents according to Canon 1116, are by Canon 1117 freed 
from ineligibility for the office of a major superior.

382. The major superiors are to be temporary, unless the 
constitution of a religious organization call for perpetual su-ll 
periors; the minor local superiors, however, shall not be con
stituted in office for more than three years. After that term 
they may again hold office for a second term, but not for a 
third successive term in the same religious house (Canon 505). 
The Sacred Congregation of Religious decreed on February 1, 
1924, that the term ‘ ‘ local superior ’ ’ in the Code does not apply 
to superiors of those religious houses which are merely branches 
of the mother house and are removable at the will of that su
perior. In revising their constitutions to make them conform to
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•the Code of Canon Law, each order and congregation was 
ordered to specify which houses were to be considered merely 
as branches of the mother house.7

Canonists had upheld the custom that the founders of a re
ligious community remained superiors for life, even though the 
constitutions of the religious organization made the office of the 
supreme superior temporary. The Sacred Congregation of 
Religious decreed that these founders cannot, without an Apos* 
tolic Indult, remain superiors for life.8

The Holy See has also declared that, if the constitutions of 
a religious organization provide a term of several years of office 
for the supreme head of the organization and allow reelection 
for a second term only, the Chapter cannot elect the same su
perior for a third term without first obtaining a special faculty 
from the Sacred Congregation of Religious.9 The Committee 
for the Authentic Interpretation of the Code declared on June 
2-3, 1918, that the precept of Canon 505 applies also to direc
tors of schools, hospitals and other charitable institutes, if they 
are at the same time religious superiors having charge over other 
religious in regard to religious discipline; if they do not 
have such charge, Canon 505 does not apply to them and they 
can be appointed repeatedly.10 The same Committee declared 
on July 25, 1926, that the precept of Canon 505 extends also to 
those Societies of men or women living in community without 
vows spoken of in Canon 673-681, and applies even to those 
houses of such Societies which are not religious houses in the 
proper sense, but are merely externally connected with the 
Society in so far as a few of its members are employed in those 
houses (such as seminaries, schools, hospitals, etc.).11

Elections in Chapters of Religious

383. Before the election of major superiors in religious or
ganizations of men, each and every member of the Chapter must

1 Acta Ap. Sedis, XVT, 95.
•S. C. of Religious, February 25, 1922; Acta Ap. Sedis, XIV, 163.
• Circular Letter of 8. C. of Religious, March 9, 1920; Acta Ap. Sedis, 

XII, 365.
" Acta Ap. Sedis, X, 344.
“Ibid., XVIII, 393.
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take an oath to vote for those only for whom he believes before^ 
God he should vote (Canon 506, § 1).

In the monasteries of nuns with solemn vows, which are 
subject to the bishop, he or his delegate, with two priests who 
act as tellers, presides at the election of the abbess, without J 
entering the enclosure. If the nuns are subject to the superiors 
of a religious order, the regular superior presides, but in this' 
case also the bishop must be notified in good time of the day 
and hour of the coming election, and he may, together with 
the religious superior, be present or send a delegate; if the 
bishop assists, he presides (Canon 506, § 2). From the Latin 
reading of the Code it is not clear whether the delegate of the 
bishop also has the right to preside in preference to the reli
gious superior. The Holy See, however, has since declared that 
the delegate of the Ordinary has the right to preside. It was also 
declared that this presidency at the election of the abbess is not 
one of honor only, but also of jurisdiction.12 The business trans
actions of the Chapter are presided over by the newly elected 
abbess.

In the elections the ordinary confessors of the nuns are not i 
to be appointed as tellers (Canon 506, § 3).

384. In religious congregations of women the local Ordinary | 
of the place where the elections are held presides, either in 
person or by his delegate, at the election of the superior general. 
In diocesan congregations the Ordinary of the place where the 
Chapter is held not only presides at the election of the superior 
general, but has also the right to confirm or rescind the elec
tion, as he in conscience sees fit (Canon 506, § 4). The right 
of annulling the election does not give the Ordinary the right 
to appoint a superior general, but only to order a new election. 
Only in cases where the law rules that the right devolves on 
the ecclesiastical superior can he appoint the superior general. 
In diocesan congregations the local Ordinary may preside also 
over other elections and the business sessions of the Chapter.

x As to diocesan congregations and their Chapters, the Holy 
See has declared that if a congregation has houses in several 
dioceses, the right to appoint the place for the Chapter belongs

“Committee for the Authentic Interpretation of the Code, Nov. 24, 
1920, and July 30, 1934 (Acta Ap. Sedis, XII, 574, XXVI, 494).
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to the superior general, not to the bishop of the diocese where 
the motherhouse is located. The right to preside at the election 
of the superior general does not belong to the bishop of the 
diocese where the motherhouse is situated, but to the Ordinary 
of the place where the Chapter is held.13

385. In the elections held by the Chapters of religious, the 
common law (Canons 160-182) is to be observed, together with 
the constitutions of the individual religious organizations, in 
so far as they are not contrary to the Code (on elections, cfr. 
above, nn. 123-137). All religious must beware of soliciting 
votes, directly or indirectly, for themselves or for others. Elec
tion by postulation (cfr. above, nn. 138-141) can be admitted 
only in an extraordinary case, and then only when not forbid
den by the constitutions of the respective organization (Canon 
507).

Obligations of Superiors

386. The superiors shall reside in their respective houses 
and not leave them, except according to the rules of the con
stitutions (Canon 508). Every superior must promote among 
his subjects the knowledge and execution of the decrees of the

ft-Holy See for the religious. The local superiors shall see:
that at least once a year, on the prescribed days, the consti
tutions proper to the organization are read publicly, as also the 
decrees which the Holy See may order to be read publicly: (3) 
that at least twice a month an instruction on Christian doctrine 
is given to the lay religious and servants, adapted to the needs 
of their condition of life, and that, especially in laical organiza
tions, pious exhortations are addressed to all the members of 
the community (Canon 509). The catechetical instruction and 
the exhortation are to be given twice a month, and the obligation 
is a grave one, except in clerical religious organizations in refer
ence to the exhortation. The familiares are more probably those 
mentioned in Canon 514, § 1. It is not necessary, however, to 
summon these or the servants to the exhortation. Both the in
struction and the exhortation should be delivered orally; but if 
this should be difficult at times, it seems that they can be supplied 
by pious reading or a written instruction composed by the su-

Sacred Congregation of Religious, June 25, 1921; Acta Ap, Sedis, 
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perior or by another designated by him. In small houses having 
only two or three lay religious or servants the law may be satis
fied by sending them to the instruction given in the parish 
church. Canon 565 also prescribes a careful training in Christian 
doctrine of the lay novices, brothers or sisters, and a special in
struction at least once a week. The reading of several decrees of 
the Holy See at stated times before the assembled community is 
no longer of obligation. The Code says that the Holy See may 
prescribe such in future.14 One obligation of all superiors in 
clerical organizations after their election—namely, to take the 
oath against modernism together with the profession of faith 
prescribed by Canon 1406—is not mentioned in the Code, but a 
Decree of the Holy Office states that this oath is to be taken.16

387. Every five years, or more frequently if the constitu
tions so demand, every abbot primate, superior of a monastic 
congregation, and supreme head of a religious organization of 
papal law must send to the Holy See a report concerning the* 
state of the organization, signed by those superiors and their 
council—and, in case of a congregation of women, also by the 
local Ordinary of the place in which the superior general and 
her council reside (Canon 510).

The Holy See has made the following regulations in refer
ence to this report: The report is to be made every five years, 
beginning with January 1, 1923, in the following order: in the 
first year by the religious orders and congregations of men 
(canons regular, monks, military orders); in the second year 
by the mendicant orders; in the third year by the regular 
clerics; in the fourth year by clerical and lay congregations 
with simple vows; in the fifth year by societies of men living 
after the manner of religious without vows or with private vows. 
The religious organizations of women shall make their report 
according to the various countries in which the principal house 
of the organization is located, or where the superior general has 
her residence ex officio: in the first year, Italy, Spain and Portu
gal; in the second year, France, Belgium, Holland, England 
and Ireland; in the third year, the other European countries;

«Is the decree on Frequent and Daily Communion to be read annually? 
The great majority of commentators on the Code hold that there is no 
obligation, although a few say there is.

« Sacred Congregation of the Holy Office, March 22, 1918; Acta Ap. 
Sedis, X, 136.
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in the fourth year, North and South America; in the fifth year, 
all other countries in the world and also all societies of women 
living after the manner of religious without vows or with private 
vows.

If an organization has already made the report within five 
years preceding the year in which they would have to make the 
report according to this Decree, they are excused from making 
it for the first quinquennium. The report is to be made accord
ing to the list of questions published by the Holy See, March 
25, 1922.16

Visitation of the Houses of Religious

388. The major superiors on whom the constitutions impose 
4 the obligation of visitation at stated times, must visit all the

houses subject to them either in person or, if they are legiti
mately impeded, through a delegate (Canon 511).

389. Every five years the local Ordinary must visit either 
in person or through a delegate: (fy every monastery of nuns 
(Sisters with solemn vows) subject to himself or immediately 
subject to the Holy See; {2} every house of the diocesan con
gregations of both men and women (Canon 512, § 1).

j. Within this same period the local Ordinary shall also visit: 
® (1) the monasteries of nuns subject to the regulars, to inquire 

about the observance of the law of enclosure, and also about 
all other matters if the regular superior did not hold any visi
tation within the last five years; (2) every house of clerical 
congregations of papal law, even those enjoying exemption, 
the visitation to extend only to the church, sacristy, public 
oratory, and places where confessions are heard; (3) every 
house of laical congregations of papal law, the visitation to 
embrace not only those points mentioned in the preceding in
stance, but also all other affairs concerning internal discipline 
—without prejudice, however, to Canon 618, n. 1, which provides 
that congregations of papal law are not subject to the bishop 
in matters concerning the economical affairs of the community 
(Canon 512, § 2). The Committee for the Authentic Interpreta*

’• Sacred Congregation of Religious, March 8, 1922 (Acta Ap. Sedis, 
XIV, 158); List of Questions, March 25, 1922 (Acta Ap. Sedis, XIV, 278- 
286). Official English translation of the list of questions in the issue of 
Sept. 1, J923 (Acta Ap. Sedis, XV, 459-466).
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tion of the Code declared on November 24, 1920, that the local 
Ordinary has in virtue of Canons 512, § 2, n. 1, and 513, the 
simultaneous right with the regular superior to visit every five 
years the convents of Sisters in solemn vows subject to the juris
diction of regulars, in reference to the observance of the law 
of enclosure.17

The administration of goods and property of religious or
ganizations shall be governed by the laws of Canons 532-535 
(Canon 512, § 3). As will be seen later, certain rights are 
thereby given to the bishop over the finances of monasteries 
of nuns, the dowry, goods given to the religious for public 
charities, etc.

390. The visitor has the right and duty to interrogate any 
of the religious who he thinks should be questioned and thus 
to obtain knowledge of those matters which are within the scope 
of the visitation. All religious are bound to answer truthfully, 
and superiors are forbidden to dissuade them from this obliga
tion, or in any other way to hamper the purpose of the visitation. 
From the decrees of the visitor there is allowed an appeal in 
devolutivo only, unless the visitor institutes a canonical trial 
(Canon 513). This means that the orders have to be obeyed, 
pending the result of the appeal; in the case of a canonical trial, 
however, an appeal in suspensivo is possible, which suspends 
the orders of the visitor. According to Canon 2413, interfer
ence with the visitation by transferring religious to another 
house after visitation has been announced, or by intimidating 
or molesting the subjects, etc., may be punished by the visitor 
by removal of the superior from office and by declaring all sub
jects guilty of interference incapable of holding offices which 
entail power over others.

Administration of the Last Sacraments in Religious Houses

391. In all clerical religious communities the superior has 
the right and duty to administer, either in person or by another, 
the Viaticum and Extreme Unetion_to the professed, the novices, 
and to others who live day and night in the religious house, 
either as servants, or for the purpose of education, or as guests, 
or on account of ill health. In the house of nuns (Sisters with

” Acta Ap. Sedis, XII, 575.
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solemn vows), the ordinary confessor, or the one who takes his 
place, has the same right. In other laical organizations of re
ligious this right and duty belongs to the pastor, or to the 
chaplain to whom the Ordinary has given full parochial powers, 
in accordance with Canon 464. Concerning funerals from re
ligious houses, the laws of Canons 1221 and 1230 are to be 
observed (Canon 514). From these Canons may be gathered the 
general rule that he who has the right to administer the last 
Sacraments, has also the right to bury persons to whom, he ad
ministered the last rites.

The Code says that these persons must be in domo religiosa 
to come under the jurisdiction of the religious superior. It need 
not be the same house, but it must be within the septa monasterii 
vel domus religiosa: (i.e., the enclosure within which the re
ligious live). The length of time that guests, servants, or sick 
persons must stay to come under the jurisdiction of the religious 
superior is probably a day and a night, or they must be received 
into the religious house for at least that length of time, as 
authors usually explain, though they have not yet stayed a full 
day when they become dangerously ill. However, according to 
a declaration of the Committee for the Authentic Interpretation 
of the Code of June 16, 1931, Canon 514, § 1, is to be under
stood in the sense that the superiors of clerical exempt religious 
communities have the right to administer Viaticum and Extreme 
Unction to their subjects even when they are outside the reli
gious house (for instance, in a hospital), but then this right is 
restricted to the professed religious and the novices. Moreover, 
in places where the practice obtains of carrying the Blessed 
Sacrament publicly to the sick, the religious superior may not 
carry the Viaticum publicly to his subjects, because Canon 848 
reserves this right to the pastor within the limits of his parish.18

Honorary Titles Forbidden to Religious

392. Merely honorary titles of dignities and offices are for
bidden to religious, but, if the constitutions allow it, titles of 
major offices which a religious has actually held in his own 
organization are tolerated (Canon 515). Besides forbidding the 
assumption of mere honorary titles of ecclesiastical dignities

“Acta Ap. Sedis, XXIII, 353.
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and offices, Canon 626 further declares religious ineligible for 
promotion to dignities, offices or benefices which are not com
patible with the religious state, unless the Holy See authorizes 
such promotions. The Code does not forbid religious to obtain 
academic degrees and titles—such as those of Master, Doctor, 
Lector, etc., because these do not signify offices or dignities in the 
strict sense. The exemptions and honors which religious com
munities are accustomed to give to deserving members (such as 
jubilarians), and the honors and exemptions attached to certain 
offices and dignities in the community, do not come under this 
prohibition. Likewise honorary civil titles, where these are given, 
do not seem to be forbidden to religious, because they do not 
confer dignities and offices in the sense of this Canon. The pro
hibition does, however, extend to all honorary ecclesiastical titles 
such as that of Monsignor, Domestic Prelate, etc., as well as to all 
dignities, offices and benefices which are incompatible with the 
obligations of the religious state. Since these always entail the 
need of some relaxation of those obligations, religious are de
clared ineligible for them, unless the Holy See authorizes their 
promotion. t

Councillors, CEconomi, Procurators

393. The supreme superior of a religious organization or t 
monastic congregation, the provincial superiors and the local 
superiors (at least those of a domus formata) must have their1/ 
council, the consent or advice of which they must ask in various* 
affairs according to the regulations of the constitutions and the 
Sacred Canons (Canon 516, § 1).

The number of councillors and the manner of their appoint
ment to office is not determined by the Code, but is decided by 
the constitutions of the various religious orders and congrega
tions. When the law obliges a superior to get the consent or 
the advice of his council, he must consult them in a body (not 
separately): otherwise his act is invalid. If the consent of the 
councillors is required, it is not sufficient to consult them, but 
under pain of invalidity the superior is bound to follow the vote 
of the majority. If in the first ballot no majority is obtained, 
there must be a second and, if necessary, a third ballot. In the 
third ballot a relative majority decides the matter: if the votes
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are equally divided, the presiding superior has the right to break 
the tie vote by his vote (cfr. Canon 101).

I» 394. In the taw of the Code the consent of the council is 
r required: (1) in the admission of novices to the first temporary 

1 vows; (2) in the appointment of the mcononius, if the consti
tutions are silent as to the manner of electing him; (3) in the 
dismissal of professed members (cfr. Canons 647 and 650);
(4) in the alienation of goods and property (cfr. Canon 534).

395. The advice of the council is demanded in many affairs 
mentioned in various Canons of the Code. The individual con
stitutions must be consulted to ascertain whether the consent of 
the council may not be also required in other affairs besides 
those in which the common law demands it.

396. (Economi shall be appointed for the administration of 
the temporal goods: a general oeconomus to administer the goods 
of the entire religious organization, a provincial oeconomus for 
the province, a local oeconomus for each individual house: all 
these shall attend to their office under the direction of the su
perior. The superior general and provincial cannot be general 
or provincial oeconomi; the office of local oeconomus can be com
bined with that of local superior, if necessity demands, but it 
is preferable to have a separate official for the administration 
of goods. If the constitutions are silent as to the manner of 
electing the oeconomi, the major superior shall select them with 
the consent of his council (Canon 516, § § 2-4). Canon 2347 
rules that superiors and oeconomi are to be punished for violat
ing the laws of the Code on the alienation of church property, 
and if they wilfully neglect to obtain the beneplacitum of the 
Holy See in cases where the Code requires it, those guilty fall 
into excommunication latae sent entice nemini reservata.

397. Every religious organization of men under papal law 
^all have a procurator general who is to be designated ac
cording to the constitutions, and whose office shall be to trans
act affairs of his organization with the Holy See. He shall not 
be removed before his term fixed by the constitutions expires, 
without consulting the Holy See (Canon 517). The procurator 
general must be a member of the organization and reside at 
Rome.19 Before the Code became law, only the religious orders

“ Sacred Congregation of Religious, June 4, 1920; Acta Ap. Sedis, 
XU, 301.
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(not the congregations) were obliged to have a procurator at 
Rome.

398. Schafer (“Ordensrecht,” 101) states that according to 
a declaration of the Sacred Congregation of Bishops and Regu
lars, January 15, 1907, the procurator general has the right to 
vote in the election of deputies to the general and provincial 
Chapters, and in the voting in the house of the order where he 
stays for reason of his office. There is no such general law: if the 
procurator general has any privileges, he can have them only 
through the particular constitutions of his order or congrega
tion. The decision cited is not general, but an answer to an 
inquiry of the Missionaries of the Sacred Heart as to their 
procurator general and the councillors of the superior general. 
Vermeersch (De Religiosis, Periodica, 1911, II-III, 252) says 
that, if the constitutions of an organization have no provision 
on this matter, one can recur to this decision. However, the 
particular law of one order or congregation can have no au
thority for any other religious organization.

Chapter H

OF CONFESSORS AND CHAPLAINS

399. In every house of a religious organization of clerics 
there shall be appointed several lawfully approved confessors 
(in proportion to the number of religious) with the faculty, if 
there is question of exempt religious, to absolve the religious 
also from the reserved cases of the organization. Provided they 
observe all the requirements of the law, religious superiors 
who have the faculty may hear the confessions of those of their 
subjects who of their own free will and choice ask to be heard, 
but without a grave reason they shall not do so habitually. The 
superiors must beware of inducing, either personally or through 
others, any of their subjects to come to them for confession, 
whether by force or fear, or by1 importune urging, or in any 
other way (Canon 518). In clerical exempt organizations, the 
superiors designated by the respective constitutions have power 
to delegate any priest, either religious or secular, to hear the 
confessions of their subjects. In laical exempt religious bodies, 
the superior proposes the confessor, but he must get jurisdiction 
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from the Ordinary of the place where the religious house is 
located (cfr. Canon 875). The bishop has likewise the power to 
delegate priests, secular or religious (even exempt), to hear the 
confessions of all religious and seculars, making their confession 
in his diocese (cfr. Canon 874). Besides the superiors, the 
master of novices and the assistant master are also forbidden to 
hear the confessions of the novices (cfr. Canon 891).

400. Without prejudice to constitutions which require or 
urge the religious to make their confession at stated times and 
to certain specified confessors, if a religious (even of an exempt 
organization), for the peace of his conscience, makes his con
fession to a priest approved by the bishop of the diocese where 
the confession is made, even though such priest be not appointed 
by the superior of the religious for the confessions of his sub
jects, the confession is valid and licit; and that priest can ab
solve the religious even from sins and censures reserved in the 
order or congregation (Canon 519). All contrary privileges of 
exempt religious organizations by which their subjects could 
not validly confess to a priest not approved for their confessions 
by the superior, are hereby revoked.

The text of Canon 519 is clear and explicit in its provision 
in favor of the liberty of conscience. The phrase, “for the peace 
of his conscience” (ad sua conscientia quietem), has caused 
some discussion among authors. The majority of the commen
tators on the Code rightly interpret this phrase as merely ex
planatory, and not as a condition strictly speaking, for they 
remark that every confession seriously made is made for the 
sake of obtaining peace of conscience. The Code rightly expects 
the religious to conform themselves ordinarily to the rules of 
their constitutions as to the days of confession and the appointed 
confessors in the community, but, notwithstanding such regula
tions, if they confess to any priest who has the faculties of the 
diocese, the confession is valid and licit.

Yr ®***vbi C*ry**- .
Confessors of Religious Women

£ 401. In every house of religious women there shall be am 
pointed only one ordinary confessor for the whole community, 
unless on account of the large number of religious, or for any 
other just cause, two or more are necessary. If any sister, for 
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her peace of mind and greater progress in spiritual life, asks 
for a special confessor or director, the Ordinary should readily 
grant the request, but he shall guard against any misuse of 
this concession. If abuses creep in, the bishop shall eliminate 
them cautiously and prudently without prejudicing the liberty 
of conscience (Canon 520). Several commentators of the Code 
state that, for small houses of Sisters (less than six), the bishop 
is not obliged to appoint confessors. However, the Code rules 
that the confessors be appointed for every house. A particular 
decision of the Sacred Congregation of the Religious, July 3, 
1916, to the Bishop of Linz, cannot have the force of modifying 
the general law of the Code. In a decision of January 16, 1921, 
the Committee for the Authentic Interpretation of the Code 
reiterated that, according to Canons 520-521, the local Ordinary 
is strictly obliged to appoint an ordinary and extraordinary 
confessor for each convent of Sisters, regardless of the number 
of Sisters living there.20

402. Every community of religious women shall have an 9 
extraordinary confessor who shall visit the convent at least four 
times a year, and on these occasions all the Sisters shall go to 
him, at least to receive his blessing.. The local Ordinary shall 
appoint several priests in the vicinity of every convent to whom 
the Sisters may have recourse freely in particular cases for the 
Sacrament of Penance, without approaching the Ordinary on 
every occasion. If a Sister asks for any of these priests, no 
superioress is allowed, either personally or through another, 
directly or indirectly, to inquire into the reason or to refuse 
the request in word or action, or to show displeasure in any way 
(Canon 521).

403. If, notwithstanding the concessions of the two fore- 
* going canons, a Sister goes for her1*peace of consciencc^to any

confessor* approved by the local Ordinary for confessions of 
women generally^in any church, public or semi-nublic oratory.t 
the confession is valid and licit. Any privilege to the contrary/ 
of orders and congregations of women is revoked. The superior
ess cannot forbid the Sister to make use of this concession of 
the Code, nor is she allowed to inquire even indirectly into the 
reason, nor are the Sisters bound to make any explanation to

“Chelodi, “Jus de Personis,** 398, n. 257; Archiv fur kathol. Kirchen- 
recht, 01, 61.
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the superioress (Canon 622). Canon 522 permits, indeed, that 
a Sister make use of any occasion that presents itself to go to 
confession for the peace of her conscience to any confessor 
provedby the local Ordinary for the hearing of the confessions 
of women, even without the knowledge of her superioress. This, 
however, in no way imposes upon the superioress or upon the 
local Ordinary the duty to create such occasion for the Sisters; 
much less is anything to be changed for the purpose in the dis
cipline of the enclosure or in the constitutions. Hence, the 
Sacred Congregation of Religious declared on December 1, 1921, 
that the Sisters should await an occasion, but they may not 
without permission leave the enclosure to go to confession. They 
must endure patiently, if no occasion to make use of the con
cession of Canon 522 presents itself.21

Commentators on the Code point out the difficulty of recon
ciling Canon 522 with Canon 876, which states that, for the 
validity of the confessions, a special approval of the local Ordi
nary is necessary for a priest to hear the confessions of religious 
women. Undoubtedly Canon 522 is an exception to the general 
rule of Canon 876, and gives the Sisters liberty to confess to 
any priest who has the faculties of the diocese. By this privilege 
of the Sisters, the law grants faculties to the priest whenever 
the Sisters want to make use of the privilege and ask the priest 
to hear their confessions. There is nothing unusual about this 
manner of conferring jurisdiction on a priest. A superior who 
has jurisdiction in the external forum may grant his subject 
permission to choose any confessor, who by this choice gets 
jurisdiction in the case. The Code makes this concession to all 
bishops and Cardinals in Canons 239 and 349.

It is not the priest who has the faculty to act as confessor, 
‘but the Sister who has a right to ask the priest to hear her 
confession, and thus indirectly cause the priest to obtain the 
faculty to absolve her. Her request, or her approaching the 
priest to make her confession, is what gives the priest juris
diction. The priest who is not specially approved for Sisters’ 
confessions may not, for example, go to a convent instead of 
the appointed confessor to hear their confessions. However, a 
priest who comes to a convent—for instance to say Mass, to 
visit, etc.—may be requested by a Sister to hear her confession.

® Archiv fur Icalhol. Kirchenrecht, CH, 84.
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Authors in general agree that it makes no difference whether 
the Sister makes use of the privilege in her own convent or 
while she is outside her house. Thus, the Committee for the 
Authentic Interpretation of the Code on December 28, 1927, 
declared that the word “adeat” in Canon 522 is to be so under
stood that the religious herself can call the confessor to a place
legitimately appointed for the hearing of confessions of women 
or religious Sisters.22 /The confessions of Sisters should be heard 
in churches, public or semi-public oratories. The Committee for 
the Authentic Interpretation of the Code on November 24, 1920,J
declared that the confession made by a Sister to any confessor 
approved by the local Ordinary for the confession of women is I
licit and valid, provided it is made in a church, or public or4 
semi-public oratory, or in a place legitimately appointed for the 
hearing of the confessions of women.23 It is to be noted that inc 
this decision the Committee makes one addition to the places> 
specified in Canon 522, namely, ‘ ‘ a place legitimately appointed ( 
for the hearing of the confessions of women.” Subsequently, 
the Committee declared on February 12, 1935, that “a place 
legitimately appointed for the hearing of the confessions of 
women” need not be restricted to a place permanently ap
pointed, but may be understood as a place appointed or chosen 
per modum actus, according to Canon 910, § I.24 Finally, it 
should be noted here that the Committee declared on December 
28,1927, that, if heard outside of the places spoken of in Canon 
522 and in the declaration of November 24, 1920 (that is, in a 
place legitimately appointed, though perhaps only per modum 
actus, for the hearing of the confessions of women), the confes
sion of religious women will not only be illicit but also invalid.25 

Commentators explain the phrase “for her peace of con
science” in the same manner as the similar phrase in Canon 
519, so that practically any confession seriously made is said 
to be for the peace of conscience. The Decree ‘ ‘ Cum de sacra- 
mentalibus” of the Sacred Congregation of the Religious, Feb. 
3, 1913, made it obligatory on the special confessor to see to 
it that the Sisters do not ask for him except for a good reason, 
and the Sisters were to be instructed that only for the good of

°Acta Ap. Sedis, XX, 61. 
n Acta Ap. Sedis, XII, 575. 
“Ibid., XXVII, 92.
“Ibid., XX, 61.
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their souls should they ask for a special confessor. Canon 2414 
rules that the bishop shall admonish a superioress who violates 
the regulations of Canons 521, 522 and 523: if she offends again, 
she shall be punished by removal from office, and the Sacred 
Congregation of the Religious then notified of the matter.

404. Whenever a Sister is seriously ill, even though there 
be no danger of death, she may call any priest approved for 
the confessions of women, though he is not approved for the 
confessions of Sisters, and she may confess to him during the 
grave illness as often as she desires.. The superioress may not 

L either directly or indirectly prohibit the Sister from making 
use of this concession (Canon 523). The privilege of this Canon 
is an extension of that of Canon 522 in favor of sick Sisters who 
cannot leave the house to go to the priest, and it also implicitly 
permits the priest to enter the cloister, which is not granted in 
Canon 522. Danger of death is not required, for in that case any 
priest, even one not specially approved, may hear a Sister’s con
fession. The grave illness mentioned here is had, according to 
many canonists, when it is such that a physician must be sum
moned, for this is not usually done for every light attack of ill
ness of religious women.

w 405. The bishop should appoint for every community of 
(.women an ordinary and an extraordinary confessor, either from 
, the secular clergy or from the religious with the permission of 
their superiors. The confessors should be priests who have no 

-jurisdiction over the Sisters in the external forum; they should 
be forty years of age—unless the bishop for a just reason thinks 
it well to dispense with the qualification—and men of great 
prudence and integrity.

The ordinary confessor cannot be made the extraordinary, 
'nor, except in the cases mentioned in Canon 526, may he again 
be appointed as ordinary for the same community until at least 
one year has elapsed from the expiration of his term. When 
his term expires, the extraordinary confessor may immediately 
be made the ordinary confessor. The ordinary and extraor
dinary confessors of religious women shall not in any way 
interfere with the internal or external government of the com
munity (Canon 524). According to a decree of the Sacred 
Congregation of Religious, April 22, 1917, the priest who has 
been ordinary confessor may immediately at the expiration of 
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his term be appointed special confessor for an individual Sister 
(cfr. Canon 520).

Some commentators remark20 that the pastor should not 
be appointed confessor of the Sisters who teach in his parochial 
school, because he has a certain amount of authority over the 
teachers in his school. Experience proves that it is not advis
able to appoint the pastor as confessor, for to all practical 
purposes the pastor is their superior in the performance of 
their school work, and that position may hinder frankness and 
absolute confidence in the confessions. However, the Code can
not provide for all possible conditions, and we do not find 
this case discussed in the Canons. In most cases the bishop 
can prevent this embarrassment of the Sisters. In some isolated 
parishes where the pastor is the only priest, it may not be easy 
to get another priest as ordinary confessor.

406. If a house of religious women is under the immediate 
jurisdiction of the Holy See or of the local Ordinary, the latter 
chooses both the ordinary and extraordinary confessors. If the 
house is subject to a regular superior, he presents the con-* 
fessors to the Ordinary, for it is the latter’s prerogative to 1 
approve the confessors for these nuns, and, in case the superior 
neglects to present confessors, to choose them himself (Canon 
525).

The ordinary confessor of religious women shall not hold 
this office for more than a single term of three years. The 
bishop may, however, reappoint him for a second and third 
term, if on account of scarcity of priests qualified for this; 
work he cannot provide new confessors every three yearsJ 
or if the majority of the Sisters by secret vote petition the< 
bishop to reappoint the same confessor. Even Sisters who other-^ 
wise have no voice in the affairs of the religious organization, 
participate in this voting. Those Sisters who dissent must be 
given another confessor if they so desire (Canon 526). The 
voting is to be secret so that nobody knows who voted for or 
against the reappointment of the confessor. All the Sisters, 
whether perpetually or temporarily professed, and even the 
novices have a vote in this matter, for, in reference to the con-

”Verinccrseh-Crcusen, “Epitome Jur. Can.,” I, 218, n. 494; Schiifer, 
“Ordensrecht,” 119.
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fessions of novices in communities of women, Canon 566 rules 
that Canons 520-527 apply.

As stated in Canon 880, the local Ordinary may for a grave 
reason remove both the ordinary and extraordinary confes
sors of a community of Sisters, even if the convent is subject 
to a regular superior and the confessor be a regular; nor is 
the bishop bound to give any reason for the removal to anyone 
except to the Holy See, when requested by it. If, however, 
the nuns are subject to the regular superior, he must notify 
the latter of the removal of the confessors (Canon 527).

407. Also in houses of laical religious organizations of men, 
. ordinary and extraordinary confessors shall be appointed ac

cording to the rules of Canons 874 and 875. If a religious 
asks for a special confessor, the superior shall grant the request 
and shall not in any way inquire into the reason, nor show 
displeasure at the request (Canon 528). Canon 874 states 
that the bishop has the right to give delegated jurisdiction 
for hearing the confessions of any religious in his diocese. 
Canon 875 states that, in exempt laical organizations, the re
ligious superior has the right to propose the confessors to the 
bishop.

408. In the case of non-exempt laical religious, the local 
1 Ordinary has the right to designate the priests for the sacred

ministry and for preaching; in the case of exempt, the regu
lar superior has the right to designate those priests, or, in 
default of the superior, the bishop himself (Canon 529). The 
superiors of laical organizations (brotherhoods), exempt or 
non-exempt, have no ecclesiastical jurisdiction. They can at 
most propose to the bishop the priests whom they wish to have 
for the administration of the sacraments to the brothers and 
for religious instruction or preaching.

The Code does not give any precise regulations as to the 
relation between the chaplain of laical religious institutes and 
the superior (superioress) of the respective house or institu
tion. He has not parochial rights over the institution, unless 
the local Ordinary gives these to him. In any case, he is the 
appointed custodian of the Blessed Sacrament, and has the 
right and duty to perform the liturgical functions in the chapel, 
and to see that the laws of the sacred liturgy are properly 
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observed. Leitner27 remarks that in general his position is 
that of a rector of a church (non-parochial) spoken of in 
Canons 479-486 (cfr. above, nn. 360-363). He may not inter
fere in the management of the institution, the exercises of the 
religious community,' etc. As the hours of divine service and 
the kind of divine service may have to be varied at times to 
fit the work of the institution, the chaplain must accede to all 
reasonable requests in this matter.

Manifestation of Conscience

409. All_religioiis_sup_e_riors are strictly forbidden to induce 
their subjects in any manner to manifest to them their state 
of conscience. The, subjects, however, are not forbidden to 
manifest of their own free will and choice their conscience to ’ 
the superiors. On the contrary, it is proper that the subjects 
should approach their superiors with filial confidence, and if 
the superiors are priests, reveal to them any doubts and anxi
eties of their conscience (Canon 530). The Decree “Quemad
modum” of the Sacred Congregation of Bishops and Regulars, 
December 17, 1890, strictly forbade the superiors of all laical 
religious communities to insist on the manifestation of con
science. The Code goes further and forbids it in each and 
every religious community, and forbids this practice in ref
erence to all persons subject to the religious superiors, novices 
or professed, postulants or other persons living in the com
munity. Indirectly, the Code teaches that doubts and anxieties 
of conscience be manifested to priests only when a subject 
seeks advice.28

Chapter III

OF TEMPORAL GOODS AND THEIR ADMINISTRATION

410. Not only the religious organization itself, but also its 
provinces and individual houses, are capable of acquiring and 
possessing temporal goods, together with fixed revenues and

"“Handbuch des kath. Kirchenrechts,,, III (Ordevsrechf), 342.
9 Sacred Congregation of Bishops and Regulars, zlciu S. Sedis, XXIII, 

505; Ecclesiastical Review, VI, 232.
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endowments, unless such capacity is excluded or restricted by 
their rule and constitutions (Canon 531). Canon 1497 rules 
that goods which belong to a legal ecclesiastical person or 
body, are ecclesiastical goods. Therefore, Canons 1495-1551, 
on ecclesiastical goods, apply also to the goods and property of 
the religious communities. The Council of Trent20 ruled: ‘ * The 
Holy Synod permits that henceforth real property may be 
possessed by all monasteries and houses, both of men and 
women, and of mendicants, even those who were forbidden by 
their constitutions to possess it, or who had not received per
mission to that effect by apostolic privilege, with the exception 
of the houses of the brethren of St. Francis called Capuchins, 
and those called Minor Observants.” Since the union of the 
various families by Pope Leo XIII in 1897, the latter are 
called Friars Minor. In these Orders the Holy See holds the 
title to the goods and property.

411. In the United States and in other countries where the 
legal personality of ecclesiastical legal persons is not recog
nized, the religious communities must consult the laws of their 
respective countries as to the manner of safeguarding their 
property rights. In the United States the property is usually 
held by corporations. The only instance where the law recog
nizes the Roman Catholic Church as a legal person is in the 
case of the insular possessions which, after the Spanish-Amer
ican War, came to the United States by the Treaty of Paris. 
For further particulars as to the civil laws in reference to 
church property, cfr. below, Canons 1499 sqq., on the Acquisi
tion of Ecclesiastical Goods.

412. The goods of the organization, its provinces and indi
vidual houses, shall be administered according to the consti
tutions of each religious organization. Expenditures and legal 
acts of ordinary administration can be validly performed not 
only by the superior, but also within the limits of their office 
by the officials designated for this purpose by the constitu
tions (Canon 532).

Investments of Money,

413. In the investment of money, the particular constitu
tions are to be followed, as stated in Canon 532, but the consent

• Sessio XXV, cap. 3, De Regul.
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of the local Ordinary must be obtained in the following cases:
(1) The superioress of nuns (Sisters with solemn vows) 

and of diocesan congregations needs this consent for every 
investment of money; if the monastery of nuns is subject to 
a regular superior, his consent is also required;

(2) The superioress in a congregation of papal law, if the 
money to be invested is the dowry of professed sisters (cfr. 
Canon 549);

(3) The superior, or superioress, of a house of any religious 
congregation, if funds or property has been donated or be*’ 
queathed to the religious house for the purpose of divine wor
ship, or for works of charity to be carried on in the same place 
(Canon 533, § 1, nn. 1-3). Therefore, if property or money has 
been given for these purposes, but the donor has left it to the 
discretion of the superiors to use it for those purposes in any 
place they choose, the consent of the bishop is not required;

(4) Any religious, even of an exempt Order, if the money 
was given, to a parish or mission, or to the religious for the 
benefit of a parish or mission (Canon 533, § 1, n. 4).

These rules apply not only to the first investment but alst 
to any change of the investment (Canon 533, § 2).

Alienation of Goods and Property of Religious

414. When there is question of disposing of objects of value 
or of goods exceeding in value the sum of thirty thousand francs 
(about six thousand dollars), or of contracting debts and as
suming liabilities above the said sum, the contract is invalid 
unless the beneplacitum of the Holy See has been first obtained. 
For smaller amounts the written permission of the superior 
authorized by the constitutions is necessary and sufficient, pro
vided that it is given with the consent of his council manifested 
by secret ballot. In the case of nuns (Sisters with solemn vows) 
or diocesan congregations, the written consent of the local Ordi
nary is required; if the monastery of nuns is under the juris
diction of a regular superior, his consent also is required. The 
congregations of brothers or sisters of papal law manage their 
financial affairs independently, of the bishop; they are, of course, 
bound by this Canon to obtain the beneplacitum of the Holy See.

In the petition for consent to contract debts or assume obli
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gations, must be stated the amount of the debts or obligations 
already resting on the religious organization, or the province, 
or the house for which respectively permission is asked: other
wise the obtained permission is null and void (Canon 534).

415. In estimating the value of goods or property to be dis
posed of, and thus ascertaining whether it reaches a value that 
requires the beneplacitum of the Holy See, the opinion of con
scientious experts is to be consulted. If they estimate it as not 
over thirty thousand francs in value, the permission of the Holy 
See is not required though at an auction it may sell at over 
thirty thousand francs.30*

On November 13, 1936, the Sacred Congregation of Relig
ious sent through the Apostolic Delegate an Instruction to the 
Religious Communities in reference to alienations. In it the 
sum of money (in the form of debts or obligations of any kind), 
for which the Apostolic beneplqcitum is required, is defined as 
any sum exceeding six thousand dollars.3Ob It also declared that 
alienation not only includes purchases or transfer of property, 
but includes as well any contract, debt or obligation. All trans
actions, which may render the financial condition of the insti
tute, province or religious house less secure, are regarded as 
alienations. Specifically, it declared that (a) the issuance of 
bonds or debentures upon ecclesiastical property and the sale 
of such bonds in the public market or to private investors, and 
(b) the system of soliciting or accepting funds under the so- 
called annuity agreement providing for the payments of an 
annuity to the donor for life, come under the term of alienation 
and require the beneplacitum when the aggregate of one or 
several of sources of indebtedness exceeds six thousand dollars.30b

416. Canon 2347 decrees penalties for those who violate the 
laws of Canon 534, the most serious being the excommunication 
nemini reservata incurred ipso facto by those who with full 
knowledge of the law neglect to get the beneplacitum of the Holy 
See, or otherwise participate in the illegal transaction.

Committee for Auth. Interp. of the Code, Nov. 24, 1920; Acta An. 
Sedis, XII, 577.

’“‘’That is, six thousand gold dollars, or ten thousand dollars of the 
present devalued money. Cfr. App. Ill, (21) (a) and (b).
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What Religious Communities Must Make Financial Report 
to the Local Ordinary ?

417. In all monasteries of nuns (Sisters with solemn vows), | 
even exempt ones, the superioress shall once a year (or more * 
frequently if the constitutions so demand) make a report 
to the local Ordinary of her administration, and also to the 
regular superior, if the house is subject to him. If the Ordinary 
does not approve of this report, he may employ proper means 
to remedy the defect of administration, and may even remove, 
if the case demands it, the ceconomus and other administrators. 
If the house is subject to the regular superior, the bishop shall 
admonish the superior to remedy the matter: if the latter neg
lects to act, the bishop himself has the right to proceed (Canon 
535, § 1). In order, to make the observance of this possible in the 
case of religious women of solemn vows who are subject to a 
regular superior, an account of the temporal administration 
must be given by them to both the regular superior and the 
local Ordinary, as the Committee for the Authentic Interpreta
tion of the Code declared on November 24, 1920.31

In other religious organizations of women an account is to 
be given to the local Ordinary of the administration of goods 
which constitute the dowry of the Sisters. This must be done 
at the visitation of the local Ordinary, or more frequently if 
the bishop thinks it necessary (Canon 535, § 2).

In diocesan congregations the local Ordinary has the rightr 
to inquire into the financial standing of the houses in his diocese. 
In all orders and congregations the local Ordinary has the 
right to demand an account of the goods and property admin
istered by the religious, if such goods and property were given 
for divine worship or charitable purposes to be applied in the 
diocese, as stated in Canon 533 (Canon 535, § 3). Thus, the 
Committee for the Authentic Interpretation of the Code de
clared on July 25, 1926, that the local Ordinary has, in virtue 
of Canons 631, § 3, 535, § 3, n. 2, and 533, § 1, nn. 3-4, the 
right to demand an account of the administration of a religious 
parish that is united pleno jure with a religious community 
(spoken of in Canon 1425, § 2), without prejudice, however, to

• Acta Ap. Sedis, XII, 575.
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the rights given to the religious pastor in Canon 630, § 4, and 
to the religious superior by Canon 1550.32

From this Canon it follows that the religious orders of 
men and all congregations both of men and women under papal 
law manage their own iinancial affairs and the property belong-, 
ing to the community according to their constitutions without 
being obliged to make a report to the bishop of the diocese 
(except of course regarding the dowries, etc.). Ordinary admin
istration of finances and property includes all those transactions 
by which daily life is carried on through the use of money and 
income, the free disposition of which is permitted to the religious 
community. In like manner it includes all those juridical acts 
which pertain to the preservation and improvement of goods and 
property, and to the legitimate realization and use of the fruits. 
All these are usually classified under ordinary transactions. If, 
however, the constitutions of a religious organization require a 
certain formality for some of them (such as consent of the higher 
superior), those transactions are not included in ordinary admin
istration.

418. According to the quinquennial faculties of the bishops 
in the United States, Canada and South America, the bishop 
may grant permission for the alienation of ecclesiastical goods 
up to $10,000 for the United States and Canada, and 15,000 pesos 
for South America. He may use the faculty only when there 
is no time to refer to the Holy See, and he must at once inform 
the Holy See of the permission he has granted. It is very 
likely that he can make use of the faculty for the benefit of 
the religious, for it is given in very general terms and a declara
tion of the Sacred Congregation of the Propaganda, January 
15, 1903, had allowed the use of the faculty for alienation in 
favor of religious organizations of women.

The Apostolic Delegate to the United States, in virtue of a 
special faculty granted by the Sacred Congregation of Religious, 
may now permit religious organizations to contract loans, and 
execute sales and alienations of their property when the sum 
involved does not exceed the sum of five hundred thousand gold 
dollars. Religious superiors whrn applying to the Apostolic 
Delegation for permission must first comply with the norms

«Ibid., XVIII, 393.
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communicated to religious superiors by letter of the Most Rev
erend Apostolic Delegate on November 13, 1936.32a

419. Authors do not agree as to what constitutes an object 
of value which cannot be alienated without permission of the 
Holy See (cfr. Canon 534). A decision of 1840 declared that 
objects valued at about two hundred and fifty francs (about 
$50) were res pretiosos. All agree that this value is much too 
low for present conditions. As to the thirty thousand francs, 
authors discuss whether the gold standard is to be taken so that 
the value of the franc may not vary continually. It is evident 
that a fluctuating franc would cause great confusion. Where
fore it is reasonable to suppose that the gold standard is meant 
when the Canons speak of francs or lire.

Contracts Made by Religious

420. If a legal body (the religious organization as such, or 
a province, or a house) has contracted debts and assumed liabili
ties, even with the permission of the superiors, the respective 
body (not the superior whose permission was required) is liable 
for their satisfaction.

If a regular (member of an order) has made a contract with 
the permission of the superiors, the community whose superior 
gave the permission is liable for the contract. If a religious 
with simple vows has made a contract, he himself is liable, unless 
he transacted the business of the religious organization with the 
permission of the superior.

If a religious made a contract without any permission of 
his superiors, he is personally liable and the religious organiza
tion, or the province, or the house, cannot be held for it.

In any case, the principle holds that there is always a right 
of action against him into whose possession something has come 
through the contract (Canon 536, §§ 1-4). Whatever profit 
or gain either the religious or the other contracting party has 
made by the illegal contract, that profit or gain the injured 
party can reclaim when the contract is repudiated or rescinded.

421. The religious superiors shall beware of permitting the 
contracting of debts unless it is certain that from the usual

“• Cfr. The Homiletic and Pastoral Review, May, 1947, p. 663.



238 PRACTICAL COMMENTARY ON THE CODE

revenues the interest on the debt can be paid, and that in not 
too long a time the debt can be wiped out by legitimate pay
ments (Canon 536, § 5). The laws of this Canon apply also 
to religious women, for according to Canon 490 the terms, 
“religiosus, religiosi,” apply to women unless the contrary is 
evident from the text of the law or from its subject matter. 
Canon 1538 seems to indicate that the payment of the debts 
should be taken care of by a sinking fund, that is by the setting 
aside of a certain amount of money each year for the purpose. 
The sooner part of the debt is paid off, the less interest is there 
to be paid.

422. The rules of the Code on responsibility for contracts 
follow the principles of natural justice. ’ The religious com
munity is not bound by the contracts of an individual religious, 
if it has not made this religious its agent. The fact that he 
is a member of the order or congregation, gives him no right 
to bind the organization by contract, except for necessaries 
when the individual is absent from the religious house and 
cannot reach his superior. There is an implied. agency in this 
case. A religious in solemn vows cannot make a valid con
tract in his own name. A religious in simple vows can contract 
in his own name, since the Canon Law does not incapacitate him 
from holding title to temporal goods. However, if he contracts 
without authorization from the competent superior, he is per
sonally liable for his contracts. If a solemnly professed reli
gious makes a contract without authority from the competent 
superior, the contract is null and void. In the ecclesiastical 
court, that contract cannot be pleaded. Natural justice requires 
that, if it is still possible, the religious return what he got 
through the illegal dealing, and that both parties are put into 
the same condition as before the contract. In the civil law 
the religious is held personally to the contract, unless it is 
proved that he was authorized agent of the community. As 
our civil law does not recognize the rules of Canon Law as to 
the solemn vow of poverty, complications might arise, unless, 
in the abdication of all he possessed before his solemn profes
sion, this cession was made in a manner valid in law.

423. If an individual religious has made a contract as duly 
authorized agent of the order, congregation, province, or house, 
the respective legal body is liable on the contract, provided the 
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religious acted within the scope of his authority. If he clearly 
exceeded his authority, he binds himself personally, but the 
organization, province, or house is not bound. Persons who 
deal with agents are bound in civil law to investigate their 
authority, and cannot hold the principal in the contract respon
sible, if the agent actually exceeded his authority.

If, in the exercise of his office and while acting within the 
scope of his authority, a religious injures others, the house, 
province or organization whose official he is becomes liable for 
the damage. This holds good both in the civil law of the United 
States and in the ecclesiastical law. For the latter there is the 
decision of the special committee of the Sacred Congregation 
of Religious on August 18, 1914.33 In Canon 1529, the Code 
adopts the laws of the respective countries on the matter of 
contracts in all the business dealings of the Church. The civil 
law on contracts is an extensive subject, and cannot be discussed 
in a few notes, but we shall give the most important principles 
of that law when we come to Title XXIX On Contracts in the 
Third Book of the Code.

Donations Made by Religious

424. Donations from the goods of a house, province or re
ligious organization are not permitted, except as alms or for 
other just cause, and with the permission of the superior and 
in accordance with the constitutions (Canon 537).

Since a donation means the transfer of goods to another 
without any benefit to the donor, it is evident that the donor 
must have a free and absolute ownership in the goods of which 
he wishes to dispose by donation. Though the legal ecclesiastical 
persons have the title to ecclesiastical goods, still this ownership 
is not an absolute and unconditional ownership. It is rather 
of the nature of a trusteeship in our civil law—namely, the 
ecclesiastical person holds title to the ecclesiastical property for 
the purposes of religion, charity, and the other usually accepted 
purposes of the Church. Therefore, the supreme authority of 
the Church also watches over the administration of all ecclesi
astical property, and determines the extent of the power which

® Sacred Congregation of Religious, August 18, 1914; Acta Ap. Sedis, 
vn, 104.
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individual ecclesiastical persons and organizations have over 
church property. The Church allows, and in some instances 
commands, the giving of alms by the administrators of ecclesi
astical property. It further allows the giving away of goods 
for a just cause—which is explained in Canon 1535 under the 
head of remuneration, piety and Christian charity. Further
more, the constitutions of all religious organizations have, as 
a rule, detailed regulations on this matter.

425. If a superior makes donations against the law of the 
Church, he has violated his trust and his donation is invalid. 
The donee is bound in conscience to return what he has thus 
received. The same may be said of an individual religious who 
without proper permission makes donations, unless it is a case 
where the superior cannot be reached at the time, and he has 
sufficient reason to presume the consent of the superior.

TITLE XI

OF ADMISSION INTO A RELIGIOUS ORGANIZATION

426. Any Catholic who is free from legal impediments, has 
the right intention, and is capable of bearing the burdens of 
the religious life, can be admitted into a religious organization 
(Canon 538).

The right which the Code gives to every Catholic under 
the above conditions entails an obligation for the religious 
organization to which a candidate applies to receive him or 
her. If a candidate possesses the proper qualifications for the 
respective community, and is able and willing to comply with 
the conditions for admission as they are determined by the 
constitutions of the community, it is morally wrong to refuse 
admission. Practically, redress against an unreasonable refusal 
is difficult to obtain, because the superiors of the religious or
ganization have the right to judge whether or not the candidate 
has the requisite qualifications, and moreover it would be unwise 
to insist on being received into a community under those cir
cumstances. Canon 2352 punishes all persons with excommuni
cation nemini reservata and incurred ipso facto who force a 
man or a woman to enter a religious organization, or force them 
to take vows in the community. In connection with the liberty 
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guaranteed by the Code in the matter of consecrating one’s life 
to the service of God in a religious community, it will be of 
interest for the reader to consult the older commentators on 
the history of the parental power to determine the future state 
of life of their children.

Chapter I

OF THE POSTULATE

427. All women in religious organizations with perpetual 
vows, and the lay-brothers {conversi) in communities of men, 
must pass fully six months as postulants before they can be 
admitted to the novitiate. In religious organizations with tem
porary vows, their constitutions are to be observed in regard 
to the necessity and the length of time of the postulate. The 
major superior may prolong the time of the postulate, but not 
for longer than another six months (Canon 539).

The postulate is not prescribed under pain of invalidity of 
the novitiate. Canon Law took notice of the postulate only in 
recent times, for formerly it was left to the discretion of the 
religious organization. The Norma first insisted on a postulate 
for religious congregations approved after the publication of 
the Norma. By Decree of the Sacred Congregation of the 
Religious, January 1, 1911,34 Pius X demanded two years of 
postulate for lay brothel’s in those religious orders in which 
the lay brothers take solemn vows, under pain of the invalidity 
of the profession. A period of six months of postulate was 
prescribed for nuns with solemn vows and papal enclosure, 
by Decree of August 15, 1912.35 The Code modifies these decrees.

428. Though the present law requires only six months for 
lay-brothers and women in organizations with perpetual vows, 
the great majority of commentators (Chelodi, Vermeersch, etc.) 
do not believe that the Code forbids the orders and congregations 
to require a longer postulate. They hold that the wording of the 
Code does not absolutely insist on six months, but demands that 
as a minimum, so that a particular statute requiring a longer 
postulate cannot be said to be contra, but rather prater legem.

uActa Ap. Sedis, III, 29.
° Acta Ap. Sedis, IV, 565.
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However, the wording of Canon 539 suggests that the postulate 
should not be prolonged over one year. It is significant that 
Canon 555 provides specifically for a longer novitiate than the 
regular one year, if such longer novitiate is stipulated in the con
stitutions, and that Canon 571 positively forbids the prolonga
tion of such novitiate beyond a further six months. Here, 
and in other instances where a period of probation is appointed 
(cfr. Canons 574, 634, 641), the Code sets definite limits to 
such period. Is the postulate the sole exception? Natural jus
tice obviously requires that a period of probation should not be 
unnecessarily prolonged. As the postulate is not necessary for 
the validity of the profession, and is intended merely to furnish 
the postulant with an initial taste of the religious life to test his 
vocation and the Superiors with an opportunity of judging 
whether he gives evidence of dispositions which entitle him to 
the real test (the novitiate), Canon 537 should probably be inter
preted as fixing not only the minimum, but also the maximum 
period proper for this purpose.30

429. The term conversi is not defined by the Code. In 
ancient times the conversi did not have the same obligations 
as the professed religious; in more recent times the term con
versi became synonymous with fratres laid, and distinguished 
the lay brothers from the clerics of a religious community. 
Chelodi states that, from the accepted terminology of today, 
those religious come under the term of conversi who are destined 
for manual labor in the community.37 In this general accepta
tion of the term conversi, it would find application to all re
ligious organizations of men which have lay brothers destined 
for manual labor—not only those communities which have also 
priests, the clerical religious communities, but also laical com
munities, where all or nearly all the members remain laymen.

430. The postulate must be spent either in the house of 
> novitiate or another house of the organization in which the
religious discipline is accurately observed according to the con
stitutions, and the postulants should be placed under the special 
direction of a religious of tried virtue. The postulants shall 
wear plain clothing, which must be different from that of the

"For the contrary opinion, cfr. Chelodi, “Jus de Personis,’9 408, n. 
264.

n Ibid., in nota 5.
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novices. In monasteries of nuns the postulants are held to 
the law of enclosure during their postulate (Canon 540). Be^ 
fore they begin the novitiate, the postulants shall make a re- 
treat for at least eight complete days and, according to the 
judgment of the confessor, a general confession of their entire 
past life (Canon 541).

The Code does not state the age at which postulants may 
be received. Commentators generally concede that they may be 
received as postulants before they have the canonical age for 
the novitiate, provided they shall have attained the canonical 
age at the end of the postulate.

Chapter II

OF THE NOVITIATE '4 fcus-q i

ARTICLE L—OF THE CONDITIONS FOR ADMISSION

431. Besides the regulations given in Canons 539—541 and 
others imposed by the constitutions of the various religious or
ganizations, the following shall be observed:

Admission into the novitiate is invalid in the case of:
(1) Persons who have lapsed from the Catholic faith into 

a non-Catholic sect;
(2) Persons who have not attained the required age—viz., 

their fifteenth year, according to Canon 555;
(3) Persons compelled to enter the religious organization 

by grave fear, or by deceit, or by force, or who are admitted 
by a superior thus constrained;

(4) Married persons for the duration of the marriage,
(5) Persons who are or have been professed members of 

another religious organization;
(6) Persons subject to penalty for grave crimes of which 

they have been or may be accused;
(7) Either residential or titular bishops, even though they 

have only been designated by the Roman Pontiff, and have not 
yet been consecrated;

(8) Clerics who, by the law of the Holy See, are bound by 
oath to serve their diocese or mission, for such time as the obli
gation of the oath lasts (Canon 542, § 1).
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432. The admission of the following is illicit, but valid:
(1) Clerics in major orders whose admission is unknown 

to their bishop, or is opposed by him because their leaving the 
diocese would result in grave detriment of souls, which cannot 
at all be averted by other arrangements;

(2) Those who have debts to pay and cannot settle the 
obligations;

(3) Persons who are under the obligation of giving an 
account (e.g., for positions of trust), or who are implicated 
in other secular affairs, which might involve the religious or
ganization in lawsuits and other annoyances;

(4) Children whose parents (i.e., father, mother, grand
father, grandmother) are in great want and in need of help 
from the children, and parents whose work is needed for the 
maintenance and education of their children;

(5) Candidates for the priesthood in the religious commu
nity who suffer from irregularity or any other canonical impedi
ment;

(6) Catholics of an Oriental Rite into religious organiza
tions of the Latin Rite without the written permission from 
the Sacred Congregation for the Oriental Church (Canon 542, 
§ 2). The Committee for the Authentic Interpretation of the 
Code, however, declared on November 10, 1925, that, if while 
retaining their own Rite Orientals ask to be admitted into the 
novitiate of a religious community of the Latin Rite for the 
purpose of preparing themselves to establish religious houses 
and provinces of an Oriental Rite, they may be admitted with
out the permission of the Sacred Congregation for the Oriental 
Church.38

These requisites for valid and licit admission to a religious 
organization bind all religious orders and congregations. That 
the individual organizations may prescribe more severe condi
tions for admission besides those laid down by the Code, is 
apparent from the opening words of Canon 542.

433. The Code does not forbid the reception into the com
munity of converts from non-Catholic sects, but only of Cath
olics who have been guilty of apostasy from the faith and of 
joining a non-Catholic sect. So declared the Committee for the

•Acta Ap. Sedis, XVII, 583.
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Authentic Interpretation of the Code on October 16, 1919.30 As 
to the required age, fifteen completed years are demanded by 
the Code for all candidates without distinction. Before the Code 
a more advanced age was required for lay brothers in religious 
orders. The constitutions of the various religious organizations 
may demand a more advanced age, and they may also fix the age 
limit beyond which the superiors may not admit an applicant. 
The Code does not set an age limit.

434. The liberty and free-will of the person entering the 
novitiate is so essential that one forced by a third party through 
fear, violence or deceit, does not make a valid novitiate, and 
consequently no valid profession. The novitiate is likewise 
invalid if the ’superior who has the right to admit persons to 
the religious community was constrained by fear, force, or 
deceit to receive an applicant. The interference with liberty 
must be grave to make the novitiate invalid. The gravity of 
the force, or fear, or deceit is naturally relative, some char
acters being more easily influenced than others. Canon 2352 
punishes with excommunication nemini reservata and incurred 
ipso facto all persons who force any man or woman to enter 
a religious organization. To protect further the free-will of 
women, the local Ordinary or his delegate must question them 
individually before the beginning of the novitiate and also be
fore the taking of temporary and of perpetual vows (cfr. Canon 
552).

435. In reference to married persons, the majority of com
mentators on the Code do not admit that a person who has a 
right to perpetual separation from bed and board (e.g., by 
reason of the adultery of the other party) is free to enter a 
religious community: others—for instance, Leitner40 and 
Schafer41—hold that he is free. The wording of the Code, 
“conjux durante matrimonio,” seems to disbar married persons 
as long as the marriage bond is not dissolved. The provisions of 
the former Canon Law, which allowed married persons under 
certain conditions to be received into a religious community, are 
no longer in force.

• Ibid., XI, 477.
* Leitner, “Handbuch des kath. Kirchenr., ” HI, 372.
“Schafer, <*Ordensrecht,*’ 152.
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436. Persons who have taken the vows (either temporary 
or perpetual) of a religious organization, cannot validly be re
ceived into any novitiate. Even if the vows have ceased or 
been dispensed with, such a person cannot again become a re
ligious without the dispensation of the Holy See. The transi
tion from one religious organization to another, or from one 
independent, monastery to another, needs the permission of the 
Holy See, according to Canon 632. Commentators generally 
hold that readmission into the same organization after vows 
have been once taken is also invalid.

437. The secular clerics are, as a general rule, free to enter 
a religious community. Also clerics who were ordained under 
the title of service of the diocese, and who had to take the oath 
to serve the diocese perpetually (cfr. Canon 981), are free to 
enter religious life. That oath is taken for the purpose of ac
quiring the necessary title of promotion to major orders. The 
cleric who joins a religious community merely exchanges the 
former title of ordination for another title. The fact that the 
diocesan seminary incurred expenses in the maintenance of 
the cleric during his years of study does not deprive him of the 
right to enter a religious community, as is evident from a deci
sion of the Sacred Congregation of the Council, February 26, 
1695. Those clerics only are barred from entering a religious 
community who in certain seminaries and missionary colleges 
by ordinance of the Holy See take an oath to serve the diocese 
or the missions for a period of time, and who are thus barred 
for their pledged period of service. Furthermore, those ordained 
under the title of the missions in places subject to the Sacred 
Congregation of the Propaganda, may not enter a religious 
community without permission of the Holy See.42

438. Among those who cannot be licitly admitted to the 
novitiate, the Code mentions in the first place clerics in major 
orders. It states that such cannot licitly leave their diocese to 
join a religious community, if the bishop objects to their de
parture because the diocese has not enough priests to attend to 
the spiritual wants of the people. The bishop is, however, 
obliged to give his permission as soon as he can get other priests 
to replace those who desire to enter the religious life.

439. The denial of licit admission to persons who have -debts
43 Vermeersch-CreuBen, "Epitome Jur. Can./’ I, 237.
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to pay, accounts to render, parents to support, or children to 
educate, is the same as in the former Canon Law. The refusal 
to receive young men for the priesthood in a religious commu
nity if they suffer from an irregularity or other impediment of 
ordination, is also the same as before. As to illegitimacy, Canon 
984 states that solemn religious profession removes that irregu
larity, wherefore illegitimate sons may be received into religious 
organizations with solemn vows, unless their constitutions forbid 
the admission of such applicants.48

Right of Admitting Candidates

440. The right of admitting candidates to the novitiate and 
to subsequent profession, either temporary or perpetual, is 
vested in the major superiors after they have taken the vote 
of the council or of the chapter, according as the particular 
constitutions of each order or congregation prescribe (Canon 
543).

The right of accepting candidates for the novitiate and for 
profession is given by the Code to the major superiors and 
council (or chapter) of the respective religious organizations! 
The religious orders and the congregations of papal law had 
this right before the promulgation of the Code: now all re
ligious bodies, including the diocesan congregations, possess it. 
The Constitution “Conditte,” December 8, 1900, giving to the 
bishop of the diocese the right to admit candidates to the noviti
ate in diocesan congregations, is modified by Canon 543.

The Code demands that the superior shall consult either 
the council or the chapter in the admission of candidates. The 
constitutions may determine whether the council of the major 
superior or the chapter is to vote on the candidates for the 
novitiate and for the profession. Very likely the community 
of the house of novitiate is here meant by the term “chapter.’* 
As the Code does not determine whether the vote is to be 
decisive or merely consultive in the voting for admission to 
the novitiate, the particular constitutions may rule whether the 
vote is to be decisive or only consultive. However, in virtue 
of Canon 575, the vote of the council or the chapter is decisive 
in the admission to the first vows after the novitiate, and

“Fiihrich, "De Religiosis,” 123, n. 75; Schafer, *1 Ordensrecht,” 157. 
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merely consultive for the subsequent perpetual profession of 
either simple or solemn vows.

Certificates and Testimonials of Candidates

441. In every religious organization all aspirants must, be- 
?fore they are admitted to the novitiate, submit certificates of 
baptism and confirmation.

In religious bodies of men the applicants must, moreover, 
get testimonial letters from the Ordinary .of their birthplace 
and also from all other Ordinaries in whose dioceses they have 
stayed for more than one practically continuous year after 
the completion of their fourteenth year. Every contrary privi
lege exempting from this obligation is hereby revoked (Canon 
544, §§ 1-2). The Ordinary of the candidate’s birthplace is the 
Ordinary of the diocese in which at the time of his birth his 
father had his domicile. If it is unknown who the Ordinary of 
birthplace is (or, if he is known, but replies that he does not 
know the candidate), his testimonial letters can be supplied by 
other information such as letters from the Ordinary of the place 
of baptism.

Candidates who have attended a seminary or college, or 
have been postulants or novices of another religious organiza
tion, must also produce testimonials from the rector of the semi
nary or college (issued after consultation with the Ordinary), 
or, in case of postulants or novices, from the major religious 
superior (Canon 544, § 3). In a joint declaration of July 25, 
1941, the Sacred Congregation of Religious and the Sacred Con
gregation of Seminaries and Universities ruled that, if a candi
date for a religious community has left a seminary for any cause 
at all, the religious superior must confer with the Sacred Congre
gation of Religious before the candidate can be admitted.44 In a 
private response, however, given by the Sacred Congregation of 
Religious on May 11, 1942, it was stated that the above-men
tioned decree of July 25, 1941. does not affect those who leave a 
seminary or college to go directly to embrace a life of perfection 
in the religious state, because such cases are sufficiently provided 
for in Canon 544, § 3.45

* Ada Ap. Sedis, XXXIII f 371.
“Cfr. Bouscaren, “Canon Law Digest/' II, 166.
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Candidates who are clerics require, besides the testimony 
of ordination, testimonial letters from all Ordinaries in whose 
dioceses they have lived after their ordination for over one 
morally continuous year and the testimonials of the rector of 
the seminary.

A professed religious who, by permission of the Holy See, 
joins another religious organization, needs only the testimonials 
of the major superior of the religious body to which he first 
belonged.

In addition to these testimonials required by law, the major 
superiors who have the right to receive applicants into the 
community, can demand of them such other testimonials as 
seem to them necessary or useful for the purpose in view.

Women should be received only after accurate investiga
tion as to their character and disposition: if they have been' 
in a college, or in the postulate or novitiate of another sister
hood, the testimonials of the directress of the school or of the
major religious superioress are required, as in the case of men 
(Canon 544, §§ 4-7).

442. Care must be taken that proof of the reception of bap
tism is obtained before an applicant is admitted into the noviti
ate. The Code also demands reception of confirmation before 
the novitiate. Circumstances may arise in which it is impossible 
to get the certificates at all or only after much delay. The law 
has in mind only the ordinary and usual circumstances. In 
unusual circumstances the general principles applicable to the 
observance of laws de licitis et illicitis apply.

443. Some commentators hold that the testimonials of the 
Ordinary are not required if the boy or young man stayed 
in the diocese for the purpose of the preliminary education in 
a school of a religious organization—a kind of junior seminary, 
in which are received only boys who intend to enter the com
munity after the completion of the course of studies at that 
seminary. They base their opinion on an answer given to the 
Christian Brothers, July 28, 1918.40 The answer is sufficiently 
general to entitle other religious to follow it.

444. Testimonial letters are to be given by the rector of a 
collegium, in which young men or young ladies have lived: 
apparently, the length of time (a school year or less) makes

‘•Schafer, “ Ordensrecht, * * 161; Vermeersch, “ Periodica, * * IX, 6. 
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no difference; if they were accepted as students and actually 
took up residence in the school, the testimonials are required, 
no matter how soon they left or were dismissed. However, 
commentators are not agreed on the understanding of the term, 
collegium. Vermeersch understands that term to mean only 
those houses of study in which the young men or young ladies 
receive their education in the hope of embracing the clerical or 
religious state,47 and Schafer approves of that acceptation.48 
Leitner40 takes collegium in the sense of a higher school of 
learning under ecclesiastical management, which interpretation 
seems to be more correct in view of the Decree of Sept. 7, 1909, 
of the Sacred Congregation of the Religious, which uses the 
term collegia in connection with, not only ecclesiastical and re
ligious, but also laical institutes of learning.50 The reason why 
commentators do not take the term collegium to cover also the 
laical institutes of learning is because many, if not most, of 
these are in the hands of non-Catholics who cannot effectively 
be forced to obey the law of the Church, and because the re
quired consultation with the Ordinary seems to indicate that 
these colleges are such as fall under his jurisdiction or super
vision.

445. Men who join a religious community must have testi
monials from the bishop of their birthplace and from every 
bishop in whose diocese they stayed continually for over a year 
after completing their fourteenth year. Canon 90 (cfr. above, 
n. 67) defines the meaning of locus originis (place of origin 
or birthplace). In deciding what constitutes an interruption 
in the year of stay in a diocese, some commentators follow the 
rule of the Code for the complete interruption of the year of 
novitiate—namely, an absence from the diocese of over thirty 
days during the year.

Manner of Giving Testimonials

446. Persons who are obliged by the law to issue the testi
monials shall do so within three months from the time that 
they were asked for. They must be given, not to the aspirants

* Vermeersch, “Periodica,” IX, 7.
"Schafer, * * Ordcnsrecht, ” 161.
"Leitner, “Handbuch.” Ill, 365.
“Sacred Congregation of Religious, Sept. 7, 1909, and April 5, 1910; 

Acta Ap, Sedis, II, 231.
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themselves, but to the religious superiors, must be issued free 
of charge, and enclosed under seal. In the case of aspirants 
who have been in a seminary or college, or in the postulate 
or novitiate of another religious organization, they shall be 
given under oath by the superior.

If the persons from whom the testimonials are requested, 
believe there are serious reasons why they cannot answer the 
request, they shall within the stipulated three months explain 
these reasons to the Holy See.

If they answer that the applicant is not sufficiently known to 
them, the religious superior shall replace the testimonials by 
other accurate investigation and trustworthy reports. If those 
who are to give the testimonials do not answer at all, the 
superior who asked for them shall inform the Holy See about/ 
his failure to receive an answer (Canon 545, §§ 1-3). When 
asked about the procedure to be followed when the religious 
superior or rector of a seminary or college refuses to issue the 
sworn testimonial letters required by Canon 545, § 1, the Sacred 
Congregation of Religious replied on November 21, 1919, that 
the precept of the Code must be observed. If the refusal is 
made by the rector or superior of diocesan or laical institutes, 
seminaries or colleges, the local Ordinary must proceed against 
the rector or superior with penalties, even the deprivation of 
office. If, however, the one who refuses to issue them is the 
superior of a clerical religious organization or a religious 
order, the supreme superior of the organization or order must 
proceed against him in the same manner as the local Ordinary. 
If finally, in spite of all this, sworn testimonial letters cannot 
be obtained, the matter is to be referred to the Sacred Congre
gation of Religious.51

447. As the result of careful investigation and also of secret 
information, the Ordinaries and others are gravely bound in 
conscience to make a true report in their testimonial letters 
regarding the origin, character, talents, life, reputation, state 
of life, and studies of the candidate. Furthermore, whether 
the candidate is accused of crime, or rests under a censure, 
irregularity or other canonical impediment; whether his own 
family needs his help, and, in the case of candidates who have 
been in a seminary or college or in the postulate or novitiate

nActa Ap, Sedis, XII, 17.
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of another religious body, whether they left of their own voli
tion or for what reason they were dismissed (Canon 545, § 4). 
All persons who receive the above-mentioned information are 

b strictly bound to observe secrecy as to the knowledge they 
have obtained and the persons who furnished the information 
(Canon 546).

Religious superiors who receive a candidate against the rules 
of Canon 542 (which deals with the qualifications for valid and 
licit admission to religious life), or against the law of Canon 
.544 (requiring the testimonials), or against the law of C$iuon 
571 (forbidding the admission to profession of an unworthy 
novice), are to be punished according to the gravity of their 
guilt, even by removal from their office (cfr. Canon 2411).

Dowry of Religious Women

constitu-

448. In monasteries of women with solemn vows the pos
tulant must bring with her the dowry required by the consti- 
tutions or determined by legitimate custom. The dowry shall 
be given to the monastery before the reception of the habit, 
or at least its donation shall be assured in legal form recog
nized by the civil law.

In sisterhoods with simple vows, the particular
* tions must be followed with regard to the dowry.

The prescribed dowry cannot be remitted, either 
j. or in part, without an indult of the Holy See, if 
‘ question of an organization of papal law, or without 

mission of the local Ordinary, if there is question of a diocesan 
congregation (Canon 547).

It is evident from this Canon that the Code does not insist 

in whole 
there is 
the per-

so much on the dowry in sisterhoods with simple vows, because 
these sisterhoods, as a rule, engage in active work which makes 
them self-supporting. If, however, the constitutions demand a 
dowry, it cannot be remitted without a dispensation of the Holy 
See or the Ordinary, as the case may be.

449. The dowry is acquired irrevocably by the monastery 
or religious congregation at the death of the religious, even 
though she has taken temporary vows only (Canon 548). If 
a sister dies before the end of the novitiate, the dowry does not 
become the property of the religious community, but must be 
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returned to the heirs—-or, in the case of a will, to the legatees 
mentioned in the will. The profession allowed to a novice in 
danger of death before the expiration of the novitiate does not 
entitle the religious community to the dowry.

450. After the first profession of a religious, her dowry is 
to be placed by the superioress, acting with her council, in a 
safe, lawful and fruitful investment The superioress must 
obtain the consent of the local Ordinary for this investment, 
and, in the case of a monastery of nuns subject to the juris
diction of a regular superior, the consent of both bishop and 
superior. It is absolutely forbidden to expend the dowry in 
any way before the death of a Sister, even for the building of a 
convent or the payment of debts (Canon 549). If, in violation 
of Canon 549, the superioress expends the dowries of sisters, 
Canon 2412 decrees that she is to be punished by the local Ordi
nary according to the gravity of her guilt, even with removal 
from office.

All the dowries are to be carefully administered at thf 
monastery or house of the habitual residence of the Mothei 
General or Provincial. The local Ordinaries shall specially 
watch over the conservation of the dowries of the religious 
women, and demand an exact account of them particularly at 
the time of the visitation (Canon 550).

451. When a professed sister, either in solemn or simple ( 
vows, leaves the sisterhood for any reason, her dowry must be 
returned to her in its entirety, without the interests which have' 
already matured, and have therefore become the legitimately 
acquired property of the sisterhood. If a professed sister, by 
indult of the Holy See, transfers to another religious organiza
tion, the new community has the right to the income from the 
dowry during the novitiate, subject however to Canon 570, 
which declares that no compensation may be claimed for the 
maintenance of novices, unless the constitutions or an explicit 
contract authorize a claim for food and clothing.52 After the 
sister has made her profession in the new community, the dowry 
itself belongs to the new sisterhood. If a nun (sister in a com
munity that has solemn vows) changes from one monastery to

°Blat, “Commentarium,” II, 534; Vcrmeersch-Creusen, “Epitome,” 
I, n. 554; Cocchi, “Commentarium,” IV, n. 67; Bastien, “Directoire 
Canomque,” n. 105.
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x another of the same order, the second monastery has the right 
“ to the dowry from the day of the transfer (Canon 551). The 

matter of transition from one religious body to another, or from 
one independent monastery to another, is regulated by Canons 
632-636.

452. At least two months before the reception of the candi
dates into the novitiate in communities of women, both exempt 
and non-exempt, the superioress must inform the local Ordi
nary of the fact. The same must be done also before the pro
fession of temporary vows, and again before the profession of 
perpetual vows, either simple or solemn.

The local Ordinary—or, in the case of his being absent or im
peded, a priest delegated by him—shall at least thirty days 
before the reception or profession conduct gratuitously a care
ful examination (without entering the cloister) to determine 
whether the candidate has been forced or deceived, and whether 
she knows and understands the step she is about to take. If her 
free will and pious intention are clearly ascertained, then the 
aspirant can be admitted to the novitiate or the novice to the 

'profession (Canon 552).
Canon 2412 rules that the local Ordinary shall punish, even 

with deposition from office, any superioress who has neglected 
to inform him of the approaching reception or profession, as 
demanded by Canon 552.

The immemorial custom of charging a fee for the examina
tion (the so-called exploratio voluntatis) conducted by the 
bishop or his delegate as demanded by Canon 552, was con
demned by the Sacred Congregation of the Religious.58

ARTICLE IL—OF THE EDUCATION OF THE NOVICES

453. The novitiate begins with the reception of the habit, 
'or in such other manner as is prescribed by the Constitutions

(Canon 553). Some religious organizations have no habit dis
tinct from the clerical garb (the cassock), and thus no investing 
with the habit. The constitutions must indicate in what man
ner the novitiate begins.

454. A house of novitiate is to be erected according to the 
constitutions. Religious organizations of papal law require the

“Sacred Congregation of Religious, March 20, 1922; A eta Ap. Sedis, 
XIV, 352.
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permission of the Holy See for the erection of the novitiate. If 
an organization is divided into provinces, several houses of 
novitiate cannot be designated in the same province except for 
a grave reason and with the special indult of the Holy See. 
(If the organization is not yet divided into provinces, the Code 
does not forbid several houses of novitiate.) The superiors must 
place in the house of novitiate and studies only such religious f 
as will give a good example of religious discipline (Canon 554). 
Note that according to Canon 497 the 'beneplacitum of the Holy 
See is required for the establishing of a religious house of any 
community, diocesan or of papal law, in districts subject to the 
Sacred Congregation of the Propaganda.

Conditions for a Valid Novitiate

455. Besides the conditions required for a valid novitiate 
by Canon 542, § 1, the following points are demanded under 
pain of invalidity:

(1) At the time of reception into the novitiate the candidate 
must have completed at least his fifteenth year;

(2) The novice must make the novitiate for one continuous 
and complete year;

(3) He must spend that year in the house of novitiate.
If the constitutions prescribe a longer period for the noviti

ate, this is not required for the validity of the profession, unless 
the constitutions explicitly demand it under pain of invalidity 
(Canon 555).

While the practice of proving candidates in a novitiate grew 
up with religious orders from the beginning, its duration and 
juridical effects for a loug time varied. It was generally re
garded as a matter of private right, which either the candidate 
or the religious order could renounce. Pope Innocent IV first 
prescribed a year of novitiate for the Order of Preachers and the 
Order of Friars Minor under pain of invalidity of the subsequent 
profession. Pope Boniface VIII extended this to all Mendicant 
Orders, and the Council of Trent (Session XXV, c. 15 on Re
form) imposed it upon all religious organizations. The duration 
of the novitiate (that is, one full year) was computed mathe
matically from hour to hour. The legislation of the Code is based 
upon the old legislation and later decrees of the Holy See for
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the religious orders in Italy, and more recent general decrees 
and norms laid down by the Sacred Congregations.

456. A candidate is fully fifteen years of age on the day 
following the fifteenth birthday, according to the rule of Canon 
34, n. 3. The year of novitiate is reckoned by the same rule so 
that the year is not complete until after midnight of the anni
versary day of the reception into the novitiate. In leap years, 
as Vermeersch-Creusen remark, it is immaterial whether a 
novice is received into the novitiate on February 28 or 29, for 
he cannot make his profession until March 1 of the following 
year; and, if a novice is received on (e.g.) January 28 of a leap 
year, he cannot make profession until January 29 of the follow
ing year.54 As the year is to be taken according to the calendar, 
the leap year prolongs the novitiate for an additional day.

457. In orders and congregations whose constitutions pre
scribe two years of novitiate, the first is the canonical year, but 
the second must also be truly a year of novitiate, given chiefly to 
the formation of the spiritual life of the novices. If, however, the 
constitutions permit the novices in the second year to be em
ployed in the works proper to the institute, this may be allowed, 
provided it does not interfere with the essential purpose of the 
second year of novitiate which is their continued spiritual for
mation. Hence, they should be employed in those works with 
prudence and moderation, chiefly for their instruction under the 
direction and supervision of an older religious, but never ex
clusively in such works (e.g., substituting for absent teachers 
in the schools or nurses in the hospitals). If the constitutions 
permit them to be so employed in the second year outside of the 
novitiate house, they should be sent out only by way of exception 
and for a grave reason which refers mainly to the novice (e.g., 
because the novice cannot be sufficiently trained in those works 
in the novitiate house), but not merely to supply the need 
brought about by the scarcity of professed religious. In such 
case, whether they remain in the novitiate house or are sent out 
to other houses, the novices of the second year must be relieved 
of all exterior employment during the final two months, and, if 
they have been sent to other houses, they are to be recalled to

““Epitome Jur. Can.,'’ I, 252. The Committee for the Auth. Interpr. 
of the Code declared, Nov. 12, 1922, that the year of novitiate is to be 
computed according to Canon 34, n. 3, under pain of invalidity of the 
profession (Acta Ap. Sedis, XIV, 661). 
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the novitiate house for those two months, so that they can pre* 
pare for their coming profession.65 In religious organizations 
whose constitutions prescribe two years of novitiate, the canon
ical year may be transferred to the second year only by Apos
tolic Indult. In diocesan religious congregations which require 
two years of novitiate, the local Ordinary can dispense from the 
second year only if the constitutions do not require the two years 
for validity of the profession.60

Interruption of the Novitiate

458. The novitiate is interrupted and must be made over 
again: (1) if the novice after dismissal by the superior has 
actually left the house; (2) if without permission of the su
perior he has deserted the house with the intention not to re
turn; or (3) if for any reason—even with the permission of the 
superior—he has remained outside the house of novitiate for1 
.over thirty days, consecutive or otherwise, even though with 
the intention of returning.

If a novice has remained outside the house of novitiate for 
over fifteen days, but not over thirty days (consecutive or other
wise), either with the permission of the superior or through 
force of circumstances (e.g., fire, flood, sudden illness), and 
continued under the obedience of the superior, it is necessary 
and sufficient for the validity of the novitiate to supply the 
days spent outside the novitiate. If the entire period of absence 
from the novitiate docs not amount to over fifteen days, the 
superior may prescribe that those days be supplied, but this is 
not necessary for validity of the novitiate.

The superiors shall not give permission to a novice to remain 
outside the novitiate, except for a just and serious reason. If 
the novice is transferred by his superiors from one house of 
novitiate to another of the same religious organization, the novi
tiate is not interrupted (Canon 556).

459. A day is a space of twenty-four consecutive hours reck
oned from midnight (cfr. Canon 32). Absence of the novice 
for part of the day, even on many successive days, does not count

“Sacred Congregation of Religious, November 3, 1921; Acta Ap. Sedis, 
XIII, 539.

“Committee for the Authentic Interpretation of the Code, February 12, 
1935; Acta Ap. Sedis, XXVII, 92. 



258 PRACTICAL COMMENTARY ON THE CODE

in this connection. According to the definition of the term “day” 
given by the Code, a novice is not absent for a day if he is out 
of the house of the novitiate for a part of one day and part of 
the following day—e.g., if he goes away on Sunday morning 
and returns Monday before midnight—for, although he has been 
away for more than twenty-four hours, these hours do not make 
a day according to the definition of the Code. Wherefore, Ver- 
meersch-Creusen conclude that a novice who left the house 
Monday morning and returns Saturday evening, has been ab
sent only four days.67

460. A novice who is dismissed by the competent superior 
and has actually left the house (for no matter how short a 
time), has broken the novitiate, and, if the superior admits him 
again even the same day on which the novice left, he must make 
a full year of novitiate from this readmission. As the Code does 
not distinguish between a justified dismissal and an unjust one, 
commentators do not distinguish in this case between just and 
unjust dismissal.

If a novice runs away—that is to say, departs without per
mission of the superior and with the intention not to return 
—recent commentators generally hold that the novitiate is 
broken at the very moment at which the novice leaves the novi
tiate cloister, provided his intention not to return can be proved 
in the external forum by his words, actions, or other circum
stances. Commentators on the old Canon Law discussed the 
question of interruption of the novitiate by a novice who of his 
own accord leaves the novitiate with the intention of not return
ing, and whether a novice who soon afterwards regrets his step 
and is readmitted must make the novitiate over again from the 
beginning. Schmalzgriiber says that the question is disputed 
among doctors of Canon Law: some hold that, if the novice re
turns within a few days, the modicum intervallum pro nihilo 
reputatur; others that the shortest absence from the house of 
novitiate is sufficient to break the novitiate, if the novice left 
with the intention not to return.58 Appeltern quotes a secretary 
of the Sacred Congregation of the Council as having stated, in 
1772, that it is the more common and more accepted opinion

nVermeersch-Creusen, “Epitome Jur. Can.,’* I, 252. Cheoldi, “Jus de 
Personis, ” 415, footnote 3, thinks it makes five days, counting each twenty- 
four hours during the absence.

“Schmalzgriiber, “Jus Eccl.,VII, 27, n. 69. 
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that the year of novitiate is considered interrupted, if the novice 
either with or without the habit has gone out of the house of 
novitiate with the deliberate intention of abandoning the com
munity, though he should afterwards regret his step and return 
immediately.50

Habit of the Novices

461. During the entire year of the novitiate the novices shall 
wear the habit prescribed by the constitutions, unless the pecul
iar circumstances of a place demand otherwise (Canon 557).

The Council of Trent (Session XXV, Chapter XV, De Ref. 
Regul. et Monial.), which demanded a year’s novitiate under 
pain of the invalidity of the profession, speaks of the year of 
novitiate “from the taking of the habit.” As we saw above 
(Canon 553), the Code states that the novitiate begins with the 
reception of the habit or in such other manner as is prescribed 
by the constitutions, because not all religious communities have 
a special habit. In any case, the wearing of the habit is not re
quired for validity.

Novitiate Made for One Class is Invalid for Other Class

462. In those religious organizations in which there are two 
classes of members, the novitiate made for one class is not valid 
for the other class (Canon 558).

This Canon is of importance since the validity of the noviti
ate and profession is concerned. Many of the religious orders 
have two classes of members—those destined for the priesthood 
and those destined for manual labor as lay brothers. Also many 
of the laical religious congregations of men as well as of women 
have two classes of members—those destined for teaching, nurs
ing, or other professional work, and those destined for labor in 
the household. The constitutions of the various religious bodies 
must be consulted to determine whether there are two distinct 
classes of members recognized in the order or congregation. If 
the constitutions are not sufficiently explicit on the distinction 
of classes, and the novices are all considered of the same class 
and only after the novitiate the superiors put some of the newly

”Appeltern, “Comp. Jur. Regul.,’* 57.
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professed to study and others to the common labors of the house
hold, Canon 558 does not apply.00 To apply a law, especially 
one which has an invalidating effect, the case must be certain to 
fall under that law beyond a reasonable doubt.

Appointment and Duties of Master of Novices

> 463. A master of novices is to be appointed for the training
‘ of the novices. He shall be at least thirty-five years old, ten 
' years professed (reckoned from his first profession), and con

spicuous for prudence, charity, piety and religious observance; 
in clerical religious organizations, he must be a priest.

If on account of the large number of novices, or for another 
just cause, it seems advisable to have an assistant master of 
novices, he shall be under the immediate authority of the master 
in all matters concerning the management of the novitiate. The 
assistant master should be at least thirty years of age and fully 
five years professed (reckoned from his first profession), and 
possess the other necessary and proper qualifications for this 
office. Both the master and his assistant must be relieved from 
all offices and duties which might interfere with the guidance 

^and training of the novices (Canon 559).
464. The master of novices and his assistant shall be elected 

according to the constitutions of each organization: if these fix 
any term of office, they shall not be removed from office during

;such term except for a just and grave reason, and may be re
elected (Canon 560).

465. The guidance and education of the novices belong ex
clusively to the master of novices: all others are forbidden to 
interfere under any pretext, except those superiors to whom 
the constitutions give such authority and the Visitors. In mat-

. ters pertaining to the discipline of the entire community at the 
house of novitiate, master and novices alike are subject to the 
local superior. The novices are subject to the authority of 
the master and the superiors of the religious organization, and 
are bound to obey them (Canon 561).

The master of novices is under a grave obligation to exer
cise the utmost diligence in instructing the novices in the zeal
ous practice of the religious life, according to the constitutions

M Vermeersch-Creusen, “Epitome,” I, 253.
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and the regulations of Canon 565 (Canon 562). During the 
year of novitiate the master shall make a report of the conduct^ 
of the individual novices to the chapter or to the major su
perior, according to the regulations of the respective constitu
tions (Canon 563).

466. Canon 559 wants the master and assistant master of 
novices relieved of all offices and duties which interfere with 
the proper training of the novices. Commentators, therefore, 
discuss whether a master (or mistress) of novices may be a 
member of the council of the general or provincial, and whether 
he may be local superior. The Code forbids the holding of offices 
only in so far as they may interfere with the duties of the office 
of the master of novices. The Norma forbade the master of 
novices to be a member of the council, but they are not a law 
properly so called, and, unless the constitutions forbid the 
master to be elected a member of the council, the two offices are 
not incompatible. The office of local superior is considered by 
commentators to belong to those offices which interfere with the 
•duties of the master towards the novices.

Separation of Novices and Special Instruction

. 467. In so far as possible, the novitiate must be separated „ 
from that part of the house where the professed live, and, with- 
out a special reason and the permission of the superior or the 
master, the novices shall have no communication with the pro
fessed, nor the professed with the novices. The novices for the 
lay-brotherhood (lay-sisterhood) shall be assigned a separate 
place (Canon 564). In commenting on Canon 558, we saw that, 
where the constitutions recognize two classes of religious, the 
novitiate made for one class is not valid for the other class. As 
the future duties of the different classes differ,' their training 
in the novitiate must naturally differ to some extent. The Code 
wants the living quarters of the two classes of novices to be 
separate. Further details may be ordained by the constitutions.

468. The purpose of the year of novitiate under the guidance 
of the master must be the formation of the novices’ character 
by the study of the rule and constitutions, by pious meditations 
and assiduous prayer, by instructions in all matters pertaining 
to the vows and the cultivation of virtue, and by pious exercises 



262 PRACTICAL COMMENTARY ON THE CODE

conducive to the complete eradication of faulty habits, the con
trol of the passions and the acquisition of virtues. The candi
dates for lay-brothers (or lay-sisters) must, moreover, be 
thoroughly instructed in Christian doctrine, for which purpose 
a special instruction shall be given to them at least once a week.

If the novice is a priest, he shall not be appointed to preach, 
or to hear confessions, or to attend to outside offices or functions 
of the religious organization during the year of his noviti
ate. The novices shall not engage in intensive studies of litera
ture, sciences or arts. The lay-brother novices may within the 
house of novitiate attend to the duties and work done by lay 
brothers—not, however, as principal brothers in charge of the 
offices, shops, etc., and only in so far as such work does not in- 
terfere with the exercises prescribed for them in the novitiate 
(Canon 565).

As is apparent from the foregoing Canon, the Code does 
not forbid all study during the novitiate, but the studies must 
not be so extensive that the special training in the religious life 
is made impossible or is assigned a secondary place. While 
commentators generally admit that the Decree of the Sacred 
Congregation of the Religious on studies in the novitiate of re
ligious organizations of men (August 10, 1910) has no longer 
the force of law, it may nevertheless serve as an indication of 
the amount of study which may be assigned to the novices.01

Confessors and Confession of Novices

469. According to the rules of Canons 520-527, the confessor 
>• of the novices in communities of women is to be the same as the

one appointed for the professed Sisters (Canon 566, § 1). The 
novices have in this matter the same right as the Code gives to 
the professed Sisters (cfr. above, nn. 401-406).

470. In communities of men, the following regulations shall 
be observed, without prejudice to Canon 519:

(1) One or more ordinary confessors shall be appointed 
according to the number of novices. The master of novices and 
his assistant are forbidden by Canon 891 to hear the confessions 
of their novices unless in an exceptional case a novice, for a grave

nActa Ap. Sedis, II, 730.
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and urgent reason, requests of his own free choice that they 
hear his confession;

(2) In clerical religious communities, the ordinary confes
sors must be residents of the house of novitiate. In laical reli
gious communities the confessors must come to the house of 
novitiate frequently to hear the confessions of the novices;

(3) Besides the ordinary confessors, several other confes
sors should be appointed to whom the novices may have free 
access in particular cases without the master showing any dis
pleasure ;

(4) At least four times a year, the novices shall have an 
extraordinary confessor whom all novices must approach to re
ceive his blessing, even if perhaps they do not want to confess 
to him (Canon 566, § 2).

Rights and Privileges of Novices

471. The novices enjoy all the privileges and spiritual favors 
granted to the respective organization; if they die as novices, 
they have a right to the suffrages prescribed for professed mem
bers. The novices shall not be promoted to orders during the 
novitiate (Canon 567).

Canon 614 rules that the novices enjoy the privileges of 
clerics contained in Canon 119-123. With reference to the suf
frages for deceased novices, the question was proposed to the 
Holy See whether the novices are to have the same suffrages, 
even though in the constitutions approved by the Holy See a 
distinction is made between suffrages for professed and for 
novices. The Holy See answered that in the revision of the con
stitutions the same suffrages are to be conceded to all members 
without distinction.02

472. -Even-before the_termination of the novitiate, profes- 
sionjs_granted_to novices in danger of death in all orders, con
gregations and religious societies without vows, by Decree of 
the Sacred Congregation of the Religious, Dec. 30, 1922. A 
Decree of September 10, 1912, permitted novices in danger of 
death to make profession that they might have the consolation 
of dying as professed members of the community. Now, the

«Comm. for the Auth. Interp. of the Code, Oct. 16, 1919; Acta Ap. 
Sedis, XI, 477.
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Holy See again allows this profession under the following con
ditions: (1) the novices must have begun the novitiate canon
ically; (2) the superior of the house of novitiate, the acting 
superior, the major superiors, or a person delegated by them, 
may receive the profession; (3) the formula of profession shall 
be the same as the one in ordinary use at the end of novitiate, 
and the vows or promises shall be taken without a fixed term 
and without expression of perpetuity; (4) the novice making 
this profession shall be entitled to all the spiritual benefits and 
suffrages of professed members of the respective community, 
and a plenary indulgence in the form of a Jubilee indulgence 
is mercifully granted to him; (5) the profession has absolutely 
no other effect than the one mentioned in the preceding number, 
wherefore, if the novice survives, he has the same standing as 
any other novice. He can leave the community, and may be dis
missed like any other novice. If, at the end of the novitiate, he 
is accepted by the community, he must make profession like 
other novices. It may be noted that, in Sisterhoods, the dowry 
does not become the property' of the organization because of this 
profession in danger of death.08

Laws as to the Temporal Goods of Novices

iv 473. If, during the novitiate, a novice renounces in any way 
* his right to benefices or goods, or assumes any obligation con

cerning them, the renunciation or obligation is not only illicit 
but automatically invalid (Canon 568). As to benefices held 
by a cleric who enters the novitiate, Canon 584 provides that 
parochial benefices are lost to him one year after any profes
sion, and other benefices three years afterwards. The Church 
does not allow a novice to dispose of his temporal goods and 
rights for the apparent reason that he may need them if he 
leaves or is dismissed. There is danger that a novice who has 
disposed of his goods and then finds that he has no vocation 
for religious life, is deterred from leaving the community be
cause he has lost his goods.

474. Before the profession of simple vows, either temporary 
or perpetual, the novice must cede the administration of his

• Sacred Congregation of Religious, December 30, 1922: Acta Ap. 
Sedis, XV, 156.
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temporal goods for the whole time that he shall be bound by 
the simple vows to a person of his choice, and shall also dispose 
of their use and revenue at pleasure, unless the constitutions 
rule otherwise in reference to the use and revenue of the goods 
of a novice. '

If this cession and disposition have been omitted because 
the novice had no goods, and he afterwards obtained goods; 
or if the cession and disposition were made, but additional goods 
came to the novice under any title, the cession and disposition 
may be freely made or repeated by the now professed member, 
notwithstanding his simple profession.

Novices in congregations (organizations with simple vows) 
may, before taking temporary vows, freely dispose by last will 
of goods which they actually possess, and such as may perchance 
come to them in future (Canon 569).

The three paragraphs of Canon 569 order the novices to 
arrange their worldly affairs before their profession, for, after 
profession, they should not be troubled with these affairs, unless 
this is absolutely necessary because of the new acquisition of 
property (e.g., by wills and bequests). The religious order or 
congregation has no right to the goods which the novices have; 
wherefore also the Code wants the novices to dispose freely of 
the administration and the revenue and use of their goods. We 
saw before that the novices cannot give away their goods, but 
must keep what they have (cfr. n. 473). Further laws on the 
goods of the professed are given in Canons 530-584. We shall 
there see that in all religious communities with simple vows the 
professed members must keep the goods and property they had, 
and cannot divest themselves of them. As a religious organiza
tion of simple vows has no right of inheritance to the goods of 
the members who die in the community, these religious should, 
towards the end of their novitiate, make their last will designat
ing the persons to whom they desire their goods and property 
to go after their death.

475. In religious organizations with solemn vows the novices 
must make the arrangements about their temporal goods, as 
required by Canon 569, for the time of the temporal vows. Be
fore solemn profession they must give away whatever they 
possess to whom they please; From the moment of solemn pro
fession, all goods which come to the solemnly professed revert 
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to the religious order—or the Holy See, as the case may be 
(cfr. Canon 582)—because the solemnly professed religious be
comes incapacitated by the law of the Church from owning any 
temporal goods personally.

In reference to Canon 569 a question arose as to the inter
pretation of the passage: “novitius . . . debet bonorum suorum 
administrationem cedere cui maluerit et, nisi constitutiones 
aliud ferant, de eorumdem usu et usufructu libere disponere.” 
The Committee for the Authentic Interpretation of the Code 
declared on October 16, 1919, that the constitutions approved 
before the promulgation of the Code are to remain in force, even 
though they restrict or deprive the novices of their right to 
make free disposal of the use and revenue of their property, or 
determine the disposal to be made of them by the novices.64 
Once the disposition concerning the use and revenue of this 
property has been made, the permission of the Holy See is re
quired to change it for a considerable amount, if the change for 
that amount is in favor of the religious community, as the same 
Committee decided on May 15, 1936.CB

476. No compensation may be claimed for the expenditures 
'of keeping a postulant or novice, except what the constitutions 
perhaps demand for food and clothing, or what was agreed upon 
for these purposes by explicit contract at the beginning of the 
postulate or novitiate. Whatever the applicant brought along, 
and has not actually consumed by use, must be returned to him 
if he does not make profession but returns to the world (Canon 
570).

477. The novice is free to leave the religious organization, 
and the superiors or the chapter, according to the constitu
tions, may dismiss the novice for any just cause without obli
gation on the part of the superiors or the chapter to inform 
the novice of the reason for the dismissal. When the year of 
novitiate is completed, the novice, if judged qualified, shall be 
admitted to profession: if judged otherwise, he must be dis
missed. If there is doubt as to his fitness for profession, the 
major superiors may prolong the time of the novitiate for not 
more than six months. Before taking vows the novice shall 
make a retreat for at least eight full days (Canon 571).

"Acta Ap. Sedis, XI, 478.
"Ibid., XXVIII, 210.
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The. reasons for dismissal should be carefully noted in some 
record, for they are of importance if the dismissed novice wants 
to join another religious community or to enter a seminary, or 
if the novice should complain to the Holy See of unjust dis
missal. Superiors who admit an unfit novice to profession in 
contravention of the law of Canon 571, are to be punished ac
cording to the gravity of their guilt, even with deposition from 
office (cfr. Canon 2411).

Chapter III

OF RELIGIOUS PROFESSION

478. For the validity of any religious profession the follow- ( 
ing is required:

(1) The novice must have reached the age required by 
Canon 573 (namely, at least sixteen years, for temporary pro
fession) ;

(2) He must be admitted to profession by the legitimate 
superior—namely, him to whom the constitutions assign the 
right of admitting novices to profession;

(3) A valid novitiate must have preceded, according to the 
conditions of Canon 555;

(4) The profession must not be based on duress, fear or 
deceit;

(5) The profession must be explicit:
(6) The profession must be made in the hands of the su

perior authorized by the constitutions or his delegate.
For the validity of the profession of perpetual vows, whether 

simple or solemn, it is also required that the simple, temporary 
profession has preceded ( according to Canon 574), and that the 
candidate has attained the required age of twenty-one years as 
stated in Canon 573 (Canon 572).

Religious profession is a bilateral contract in virtue of which 
rights and obligations are incurred by both the religious and the 
religious organization. The religious assumes the obligation to 
live according to the rule of the organization in obedience to the 
superiors, and receives the right to maintenance, treatment and 
care similar to that which parents must give to their children; 
the religious organization, on the other hand, assumes the obliga- 
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tion to deal with the religious as a parent with his child, and 
receives the right to exact obedience and reverence from him ac
cording to the rule and constitutions proper to the religious 
organization. Religious profession, nowever, besides being a 
bilateral contract between the religious and the religious or
ganization, is also a quasi-contract between God and the religious 
recognized and accepted by the Church in His name. As such, it 
essentially consists in the pronouncement of the three public 
vows of obedience, chastity and poverty—in other words, the 
three evangelical counsels. This is so essential to the religious 
state that without it there cannot be had a religious profession in 
the strict sense, or incorporation into the religious organization. 
Formerly, in view of this, authors generally considered per
petuity of the profession as essential. The Code, however, has 
relaxed this.

479. In the constitutions of some religious congregations 
of women under papal law, the formula of profession makes 
no mention of the Reverend Mother, but only of the bishop or 
his delegate. Wherefore, the question arises whether the bishop 
or his delegate is to be considered the legitimate superior for 
the reception of the profession, for Canon 572, n. 6, rules that 
the legitimate superior, as pointed out by the constitutions, 
must accept the profession. The Holy See answered that the 
bishop or his delegate is entitled to accept the vows as having 
a legitimate mandate by the constitutions.GC

480. In reference to the profession of novices who are sub
ject to military service according to the laws of their country, 
the Sacred Congregation of the Religious, July 15, 1919, ordered 
that the former regulations concerning these novices were to 
remain in force, though they are not embodied in the Code. 
Wherefore, novices who have not yet been exempted definitely 
from military service, are not to be admitted at the end of their 
novitiate to the three years of temporary vows, but only to 
vows lasting until they are called to the service. These vows 
cease on the day on which such a religious comes under military 
discipline, though he remains a member of the religious com
munity. He is. however, free to separate himself from the com
munity by making declaration to that effect to the superior

“ Committee for the Auth. Interp. of the Code, March 1, 1921; Acta 
Ap. Sedis, XIII, 178. 
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in writing or orally before witnesses. The question arose 
whether, in those communities where the temporary vows are 
taken for only one year at a time, the novice bound to military 
training may be allowed to take vows for a year.07 The Sacred 
Congregation answered that he may take these vows, but they 
automatically cease on the day on which he becomes subject to 
military discipline.08

The Decree of the Sacred Congregation of the Religious, 
Jan. 1, 1911,00 which is to continue in force, does not forbid 
the reception of novices who have not yet gone through their 
military training, but they may not be admitted to perpetual 
vows or to sacred orders before they have either finished their 
military training or have been definitely exempted from such 
service.

Temporary and Perpetual Vows

481. All candidates for religious profession must have com
pleted their sixteenth.year. if there is question of temporary 
vows, and their twenty-first year in the case of perpetual prq 
fession, whether simple or solemn (Canon 573). In every orde: 
of men or of women, and in every congregation which has per
petual vows, the novice must take temporary vows for three 
years, or for a longer period if he will not yet be twenty-one 
years of age after three years of temporary vows. These vows 
must be taken in the house of novitiate. If the constitutions 
demand yearly profession instead of the three years’ vows, these 
constitutions are to be followed. The legitimate superior may 
prolong the period of temporary vows by making the religious 
again take temporary vows, but the prolongation may not ex
tend for more than three years (Canon 574).

An exception to Canon 574 is contained in Canon 634 in 
the case of a perpetually professed religious who receives per
mission to join another religious organization. After the novi
tiate in the new community, he is to take immediately perpetual 
vows, either simple or solemn, as the case may be. The superior 
may indeed extend the period of probation, but not beyond an 
additional year.

•Acta Ap. Sedis, XI, 321.
•November 30, 1919; Acta Ap. Sedis, XII, 73.
•Inter reliquas, January 1, 1911; Acta Ap. Sedis, III, 37.
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The rule of Canon 574 that temporary vows must be taken 
in all religious orders, as well as in congregations, and that the 
persons who want to take perpetual vows, either solemn or 
simple, must have completed their twenty-first year, are new 
and important regulations. A former Decree of the Sacred Con
gregation of the Religious, which lost its force through the 
promulgation of the Code, ruled that the lay-brothers in reli
gious orders could not begin the novitiate until they were 
twenty-one years of age, and that they had to be in simple vows 
for six years and be at least thirty years of age before they 
could be admitted to solemn vows.70 A reply of the Sacred Con
gregation of Religious of July 10, 1919, declared that the De
crees of the Sacred Congregation of Bishops and Regulars of 
July 18, 1902, and January 15, 1903, in reference to the man
ner of making simple and solemn profession in orders of nuns 
in accordance with the Decree Perpensis of May 3, 1902, have 
been abolished by the law of the Code that only temporary vows 
be taken before solemn profession. The Sacred Congregation 
further declared that all rites and ceremonies which indicate 
perpetuity must be reserved until solemn profession.71

482. After the expiration of the time of temporary vows, 
the religious may either return to the world, or be dismissed 
(cfr. Canon 637), or make the perpetual profession, which is 
either simple or solemn according to the constitutions of the 
particular religious organization. If, before the expiration of 
the temporary vows, the religious is judged unworthy to take 
perpetual vows, he may be dismissed in the manner defined by 
Canon 647. The vote of the council or chapter for the admission 
of a novice to the first temporary vows is decisive, so that the 

>• superior admitting him against the vote of the majority acts 
invalidity; for the subsequent perpetual profession, both simple 
and solemn, the vote is merely consultive (Canon 575).

The Church wants the novices to be absolutely free to return 
to the world or to take vows, and she guarantees the same free
dom to those who have taken temporary vows, so that they may 
leave if they wish as soon as the period of temporary vows ex
pires. Canon 2352 punishes with excommunication, nemini

70 Sacred Congregation of Religious, January 1, 1911 (Acta Ap. Sedis, 
IU, 29). Cfr. also October 6, 1919 (Acta Ap. Sedis, XI, 420).

71 Acta Ap. Sedis, XI, 323.



CANONS 575-577 271

reservata and incurred ipso facto, all persons who in any man
ner force a man or woman to take temporary or perpetual vows.

Formalities of the Profession

483. In the making of the profession the rite prescribed by 
the constitutions shall be observed. The record of the profes
sion shall be signed by the religious who made profession and 
by at least the person before whom it was made. The written 
instrument shall be preserved in the archives of the organiza
tion. Moreover, in the case of solemn profession, the superior 
who received the profession shall inform the pastor of the place 
where the professed was baptized, as Canon 470 demands that 
his solemn profession is to be entered in the baptismal record 
of the respective person (Canon 576). The Sacred Congregation 
of Religious on December 1, 1931, published the outline of an 
investigation and the formula of an oath which must be taken 
in the presence of the superior before solemn profession in all 
religious organizations of solemn vows by those who are students 
for the priesthood. In religious organizations of simple vows, 
however, and in societies of men living in community without 
vows, the same investigation must be instituted, and the same 
oath must be taken in the presence of the superior by the stu
dents for the priesthood before ordination to the subdiaconate.72 
To avoid the danger of loss, whenever the parish of baptism is 
located in territory under the control of Russia, the notification 
is to be sent to the Pontifical Commission for Russia.78

484. When the term of the temporary vows expires, there 
shall be no delay in the renewal of the vows. For a just cause 
the superiors may allow the renewal of the temporary vows to 
be somewhat anticipated, but not over one month (Canon 577). 
The text of the Canon plainly refers to cases where the tempo
rary vows have to be repeated, either because in some organi
zation the temporary vows are taken for only one year at a 
time, or because the religious after the three years of the tem
porary vows has not yet completed his twenty-first year, or 
because the superior hesitates to admit the religious to per-

nActa Ap. Sedis, XXIV, 74-81; cfr. Appendix III, 7, b.
13 Sacred Congregation for the Oriental Church, July 13, 1928; Acta 

Ap. Sedis, XX, 260.
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petual vows and wants to extend his probation. In any ease, 
it seems quite certain from Canon 574 that fully three years 
of temporary vows must have elapsed before perpetual vows 
can be taken.

485. In some congregations the vows are taken under the 
condition “for as long as I shall live in the congregation.” 
These vows cease either on the voluntary departure of the pro
fessed or on his dismissal. The Holy See has declared that in 
such congregations the first temporary vows need not be taken 
for three years.74

Rights and Duties of Temporarily Professed Religious

486. The rights and duties of religious who, in accordance 
with Canon 574, have taken temporary vows, are defined and 
qualified as follows:

(1) They enjoy the same indulgences, privileges and spirit
ual favors as the religious in perpetual simple or in solemn 
vows, and, if they die in temporary vows, they have the right 
to the same suffrages as the other professed members;

(2) They are bound to observe the rule and constitutions, 
but, if the organization has the obligation of the choir, they 
are not held to the private recitation of the Divine Office, unless 
they are in sacred orders, or the constitutions explicitly impose 
the private recitation;

(3) They have neither an active nor passive vote, unless 
the constitutions explicitly state otherwise. However, the time 
prescribed for obtaining active and passive vote is counted from 
the first profession, if the constitutions determine nothing on 
this point (Canon 578).

The last named rule of Canon 578 is of importance to deter
mine the right to take part in elections and to be elected to 
offices in the religious organization. Through the temporary 
profession the religious becomes subject to the potestas domina- 
tiva of the superiors of the organization, and in exempt clerical 
organizations he becomes subject also to the jurisdictio ecclesi
astica of the superiors. In virtue of Canon 1315, any vows which 
he has taken (private or devotional vows are meant) before the

n Committee for the Auth. Intcrp. of the Code, March 1, 1921; cfr. 
Acta Ap. Sedis, XIII, 177. 
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religious profession are by the first profession suspended for 
as long a time as the person remains in the religious community. 
Because of the potestas dominativaf the superiors can, according 

• to Canon 1312, annul the private vows of the temporarily pro
fessed subjects, and of course of other professed members.

Attention may be drawn here to Canon 766 which forbids 
novices and professed members of any religious community to 
take the office of sponsor in baptism or confirmation, unless in 
a case of necessity the local or the higher superior permits it. 
The temporarily professed as well as those in perpetual vows 
cannot be members of any secular Third Order, and, if they 
belong to it before they make profession, the membership is 
suspended and revives in case the religious is freed from his 
vows and returns to the world (cfr. Canon 704). Furthermore, 
Canon 542 rules that persons who have taken vows in any reli
gious community cannot be received again into a religious com
munity without the permission of the Holy See, though the 
vows have ceased or have been dissolved by dispensation.

487. The simple profession, both temporary and perpetual, 
renders actions against the vows illicit, but not invalid, unless 
invalidity is decreed by special law. (In the Society of Jesus, 
for example, the profession in reference to the simple vow of 
chastity renders an attempted marriage invalid.) Solemn pro
fession renders contrary actions invalid, if they are of such a 
nature that they can be annulled by the Church (Canon 579).

In Canon 579 the Code briefly indicates the distinction be
tween simple and solemn religious vows. In their essence the 
vows are the same, whether simple or solemn, but the Canon 
Law introduces a distinction between them by adding to the 
solemn vows effects which are not given to the simple vows by 
the Church.

Legal Status of Simply Professed Religious with Regard 
to Temporal Goods

488. Every simply professed religious, whether in temporary 
or in perpetual vows, retains the ownership of his goods and 
the capacity to acquire other goods (within the limits of Canon 
569), unless the constitutions provide otherwise. Whatever the 
religious after his profession acquires by work, or what is given 
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to him in consideration of his being a religious, he acquires for 
the community (Canon 580, § § 1-2).75

489. The arrangements regarding the cession and disposition 
1 of his goods, which Canon 569 orders the novice to make before

his profession, cannot be afterwards changed at will by the pro
fessed, unless the constitutions allow this, but a change may be 
made with the permission of the supreme head of the religious 
organization: in orders of nuns, the permission of the local Ordi
nary is required, and, if the monastery is subject to the regulars, 
also the permission of the regular superior must be obtained. 
The permission can be given only when there is no question of 
making a change in favor of the religious organization to which 
the professed belongs, at least not one which involves a notable 
part of the property. If the religious should leave the organiza
tion, this cession and disposition of his goods is cancelled by 
that very fact, and he regains the rights he had before making 
such arrangements (Canon 580, § 3).

With the exception of religious communities of women in 
solemn vows, the supreme superior of the orders and congre
gations may permit the change of the administrator and of the 
persons who were given the use and usufruct of the goods of 
the individual religious by the first arrangement before profes
sion. To avoid all suspicion that the community seeks to get 
hold of the goods or property, the Code rules that, when such 
changes are made, they must not be made in favor of the reli
gious community, at least not with respect to a notable part of 
the goods. One third—according to others one fourth—would 
be a notable part, and the administration, use or usufruct of 
such a portion should not be given to the community when the 
change is made.

Legal Status of Solemnly Professed Religious with Regard 
to Temporal Goods

490. The simply professed religious cannot validly renounce 
'the right of ownership of his goods until sixty days before 
solemn profession, when, conditionally on his future solemn pro
fession, he must renounce all goods which he actually has in 
favor of a person or persons of his choice. Special indults given

75 Concerning military pensions and payments, efr. App. Ill, 7, a. 
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by the Holy See to organizations with solemn vows, allowing 
their members to retain title to their property, are to remain in 
force. When solemn profession has been made, the formalities 
of the civil law necessary to make the renunciation of the goods 
of the professed valid in the civil courts should be immediately 
complied with (Canon 581).

491. After solemn profession, saving special indults of the 
Holy See, all goods which may in any way accrue to the indi
vidual religious revert either (1) to the order, or province, or 
house, according to the constitutions, if the order is capable of 
holding title to property; or (2) to the Holy See, if the order is 
incapacitated by the special law of the Church from possessing 
(i.e., holding legal title to) property (Canon 582).70 The Coun
cil of Trent (Sessio XXV, cap. iii, De Regul. et Monial.) ruled 
that all monasteries and houses, both of men and women, may 
henceforth possess real property, with the exception of the 
houses of the Franciscan Friars, the Capuchins and those called 
Minor Observants.

In connection with the renunciation of all goods and pos
sessions by those who are about to make solemn profession, com
mentators discuss the question whether they may dispose not 
only of those goods which they actually own and possess, but 
also of goods which will come to them in the future. In the 
former law it was generally considered to come within the rights 
of the person about to make solemn profession to determine to 
whom the goods should go which he was to get in future but to 
which he had a jus certum. In reference to other goods which 
he had only some hope of getting, or which might accidentally 
come to him, the Sacred Congregation of Bishops and Regulars 
had decreed that recourse is to be had to that Congregation in 
each individual case. Under the law of the Code it is certain 
that the person about to make solemn profession can dispose 
only of goods which he actually has. It may, however, be justly 
said that, if a person has a jus certum—or a vested right, as 
it would be called in our civil law—he actually has a right which 
has money value, and the Commentarium pro Religiosis (I, 79) 
and several other commentators of the Code are correct in saying 
that the person has a right to dispose of a vested right. Under 
the laws that are fairly generally followed in the States of the

"Concerning military pensions and payments, cfr. App. Ill, 7, a.



276 PRACTICAL COMMENTARY ON THE CODE

American Union, children have no vested right in the goods 
and property of the parents, but at most a hope that the parents 
will give them a share in their goods by last will. There is a 
right of inheritance of the children in case of intestacy of the 
father, but whether that right will ever give them anything 
depends on a contingency which may never happen—that is, 
the death of their father without a will. It may be noted that 
the Council of Trent (Sessio XXV, cap. xvi, De Regul. et 
Monial.) demanded that the renunciation be made with the per
mission of the bishop of the diocese where the monastery was 
located. The Code abolishes this part of the law.

Renunciation Forbidden in Communities with Simple Vows

492. Simply professed religious in religious congregations 
are not permitted: (1) to give away or make donation of their 
goods; (2) to change the last will which the Code (cfr. Canon 
569) wants them to make at the end of the novitiate before they 
take the first temporary vows, unless they have received the 
permission of the Holy See. If the matter is urgent and there 
is no time for recourse to the Holy See, the major superior may 
give permission, or, if he cannot be reached in time, the local 
superior (Canon 583).

The regulations regarding the last will and testament are 
obligatory in all congregations—i.e., organizations which have 
simple vows, including diocesan congregations. The last will 
is to be made by the novices before the first vows (cfr. Canon 
569). The Code does not state what is to be done in case the 
novice did not make a last will. It seems that after the taking 
of the first vows the last will cannot be made without permis
sion of the Holy See, because Canon 583 requires this permission 
even for a change of the last will. Even minors must make their 
last will, although this is invalid in civil law: later, when they 
come of age, the will must be legalized.77

Profession and Loss of Benefices and Proper Diocese

493. After one year from the making of any religious pro
fession, ail parochial benefices which the religious possessed be-

17 Vermeersch-Creusen, “Epitome,” 1, 260, n. 569. 



CANONS 583-585 277

come vacant; other benefices become vacant after three years 
of profession (Canon 584). Ecclesiastical offices which the cleric 
held before he became a religious, are lost by tacit renunciation 
as soon as he makes profession (cfr. Canon 188). If a priest 
who was pastor of a parish enters a religious community, the 
bishop must keep the parish open for one year after the first 
profession; other benefices must be left open until three years 
after the first profession, although during that time a capitular 
who has entered a religious organization, unless he has received 
an apostolic indult to the contrary, is deprived of the income of 
his benefice.78 In the United States, parishes are practically the 
only benefices.

494. On taking perpetual vows, whether simple or solemn, < 
a religious automatically loses his own proper diocese which 
he had as a secular (Canon 585). The same rule is repeated 
in Canon 115 which states that by religious profession one is 
excardinated from his own diocese in the manner stated in 
Canon 585. Now, in the exempt religious organization, the 
major superior issues the dimissorial letters for the ordination 
of his subjects. In non-exempt communities the superior can
not issue dimissorials, unless a special indult has been obtained, 
for non-exempt religious follow the law for seculars in the mat
ter of ordination (cfr. Canons 964 and 956). The non-exempt 
religious are to be ordained by the bishop of their domicile: they 
need not take the oath to stay permanently in the diocese, for 
they are already incardinated in their own religious organiza
tion, in which case Canon 956 states that the oath is not required. 
The religious has his domicile in the place where, by the order of 
his superiors, he is stationed as a member of the religious family 
of a certain house. The bishop of the place where such house is 
located ordains as episcopus proprius, and, if he wishes, he may 
issue dimissorial letters to another bishop to ordain these re
ligious.78

Manner of Rectifying Invalid Professions

495. A religious profession which is invalidated by some ex
ternal impediment does not become valid by subsequent acts:

" S. C. of Religious, April 19, 1940; Acta Ap. Sedis, XXXII, 374-378. 
’’“Commentarium pro Religiosis,” II, 299 (On the domicile and ordi

nation of non-exempt religious). 
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it is necessary either to obtain a sanatio from the Holy See, or 
to make the profession over again, after the religious has dis
covered the nullity of his profession, and the impediment has 
been removed.

If the profession was invalid merely through lack of internal 
consent, it is validated by giving consent, provided the consent 
on the part of the religious organization has not been revoked.

If there is grave question of the validity of the religious 
profession, and the religious refuses to ask for a sanatio ad 
cautelam from the Holy See or to renew the profession ad caute
lam, the matter shall be laid before the Holy See (Canon 586).

If it is certain that the profession was invalid, the professed 
is not at liberty to leave nor can the superior give him per
mission to leave, for the Code states that, when there are grave 
reasons against the validity of the profession, the case must 
go to the Holy See if the professed does not want to stay. The 
formalities of the canonical process to establish proof of the 
invalidity were fixed by the Council of Trent (Sessio XXV, cap. 
xix, De Regul. et Dlonial.) and the Constitution “Si datam” of 
Pope Benedict XIV, March 7, 1748. The Code does not renew 
these laws, nor does it state any formalities of the process, but 
it orders the case to be referred to the Holy See.

If the profession of a religious in minor orders is invalid 
because he practiced deceit, and the profession is declared null 
and void, he shall be reduced to the laical state; if he is in 
major orders, he remains ipso facto suspended until the Holy 
See shall have made other provision in his case (cfr. Canon 
2387).

If a profession was invalid on account of an invalidating 
impediment then existing, and if such impediment later on 
ceases or is abolished by a change of the law, the profession is 
not ipso facto validated, but must be treated in the manner 
described above in Canon 586.

title xn

OF STUDIES IN CLERICAL RELIGIOUS 
ORGANIZATIONS

496. Every clerical religious organization shall have houses 
of study approved by the General Chapter or by the superiors, 
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in the houses of study who are exemplary in the observance 
and, according to Canon 554, those religious only shall be placed 
of the religious life. In the houses of study a perfect com
munity life must be observed, as otherwise the students cannot 
be promoted to orders.

If an organization or a province cannot have properly 
equipped houses of study, or if it has them but the superiors 
find it difficult to send the students there, the religious students 
may be sent to a well equipped house of studies of another 
province or another religious organization, to the episcopal 
seminary, or to a Catholic university.

Religious who are sent to a distant place for study, are 
not allowed to board in private houses, but must live either 
in some house of their own organization or, if that is impos
sible, in the house of another religious community of men, or 
in a seminary or other ecclesiastical institution in charge of ‘ 
priests and approved by the ecclesiastical authority (Canon 1 
587).

According to Canon 606, the superiors cannot permit their 
subjects to live outside a house of their own organization for 
more than six months without the permission of the Holy See, 
except for the purpose of study.

497. During the entire course of studies, the religious shall ( 
be under the special care of a prefect or master, who shall in
struct and guide them in their religious life. The prefect or 
master must have the same qualifications as are required in the 
master of novices by Canon 559. The superiors shall see that 
the regulations of Canon 595 for all religious are most perfectly 
observed in the house of studies (Canon 588).

498. After proper instruction in the lower studies, the re
ligious shall engage in the study of philosophy for at leant turn 
ycarSj and in theology for at least four years, following the 
teaching of St. Thomas in accordance with Canon 1366 and the 
instructions of the Apostolic See. During the term of studies 
no duties shall be imposed on the professors and students which 
may interfere in any way with their studies or classes. The 
supreme superior, and in particular cases also other superiors, 
may exempt professors and students from some of the com
munity exercises and even from the choir (especially the Noc
turnal Hours), whenever they judge it necessary for the sake 
of the studies (Canon 589).
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499. For at least five years after the completion of their 
1 studies, religious priests shall be examined annually by learned
Fathers on the various branches of theology, the matter for 
the examinations being designated a reasonable interval be
forehand. Priests who teach theology, canon law, or scholastic 
philosophy, are exempted from the examinations, and the major 
superiors may exempt others for grave reasons (Canon 590).

500. In every large community (domus formata) must be 
Pheld at least once monthly a discussion on moral or liturgical

cases, to which may be added, at the discretion of the superior, 
a sermon on dogmatic and kindred subjects. All professed 
clerics living in the respective community who are students 
of theology, or who have finished their studies, and the priests 
of the community must assist at these conferences, unless the 
constitutions rule otherwise (Canon 591). In some religious 
organizations the constitutions ordain that priests only shall 
take part in the conferences.

501. Regarding clerics who study at secular universities, 
a Decree of the Sacred Congregation of Seminaries and Uni
versities 80 instructs bishops and religious superiors to send only 
priests who, they feel certain, will be an honor to the Church. 
It also declares that these priests, if newly ordained, are bound 
to submit to the annual examinations, and that their gradua
tion from the university does not change the obedience they 
owe to their ecclesiastical superior.

title xin

OF THE DUTIES AND PRIVILEGES OF RELIGIOUS

Cttaptfr I

OF THE DUTIES OF RELIGIOUS

502. All the religious are bound by the common obligations 
of the clergy outlined in Canons 124-142, unless the contrary 
is clear from the context or the nature of the law (Canon 592).

503. All religious, both superiors and subjects, must not 
only faithfully keep the vows which they have taken, but must

w April 20, 1918; Acta Ap. Sedis, X, 237. 
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also live according to the rules and constitutions proper to^ 
the individual organizations, and in this manner strive for 
religious perfection (Canon 593). In connection with this 
Canon the obligations of the vows should be studied. We do 
not deem it necessary to discuss these obligations since all 
canonists and moralists treat of the usual three religious vows 
of obedience, poverty and chastity. Besides, the obligation of 
the vow of poverty in many of its details depends on the 
constitutions of each organization. Another obligation men
tioned in Canon 593 is the duty to observe the rules and con
stitutions. Moralists speak of the obligation of every religious 
to strive after the perfection of his state of life, and they 
declare it an additional obligation distinct from the duty of 
keeping the vows and observing the rule or constitutions; The 
Code merely states that they are bound to observe the vows 
and the rules and constitutions, and thus strive after religious 
perfection. It is similar to the obligation of the Christian to 
strive after Christian perfection by observing the command
ments of God and the obligations he owes to his Church, his 
country and his fellow-men. Priests who are called upon to 
hear the confessions of religious should peruse the tractatus 
de religiosis in moral theology from time to time so as to keep 
in touch* with the obligations of religious.

504. In every organization the community life shall be fol- c* 
lowed faithfully by all, even in those things pertaining to food,1 
clothing and furniture. Whatever is acquired by the religious, 
including the superiors, must be added to the property of the 
house, province, or organization, in accordance with Canons 
580 and 582: any money, deeds of property and other valuable 
papers must be deposited in the common treasury. The furni
ture of the religious must be in harmony with the poverty 
they have vowed in their profession (Canon 594).

505. In connection with this Canon commentators discuss 
the question whether the peculium is lawful in religious com
munities. The peculium means a small amount of goods, money, 
or of money value, left to the free disposition of the religious. 
The Code wants all moneys and valuable papers, etc., to be kept 
in the common treasury from which the superiors entrusted with 
the administration are to furnish the necessaries for all sub
jects. This arrangement is an important safeguard of the com
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mon life and of the proper observance of the vow of poverty. 
There are no further explicit statements in the Code on this 
matter, wherefore the former laws on the subject must be con
sulted. The Council of Trent 81 has practically the same regu
lations as the Code, and the Council merely summed up the 
former laws on the vow of poverty The conclusions of canon
ists from the various laws on the peculium are, that both the 
independent and the dependent peculium are forbidden by the 
law of the Church. The terms, independent and dependent, 
mean that the subject has the peculium either independently 
of the superior or with his consent and under his control. The 
first is directly against the vow of poverty and is subversive of 
the common life. The second is not necessarily opposed to the 
vow of poverty, but the superiors are forbidden by the Council 
of Trent to give such permission. In communities into which 
the dependent peculium has been introduced by ancient custom, 
the continuation of the custom may be tolerated, because the 
Code allows immemorial and centenary customs against the laws 
of the Code, unless such customs are explicitly rejected by the 
laws. There is no such clause in Canon 594.

In reference to pensions, bonuses, or other payments made 
to religious who served in the first European war, the Sacred 
Congregation of the Religious published a detailed instruction,82 
discussing whether money thus paid became the property of 
the religious organization or the personal property of the 
religious. The principal points decided were: (1) solemnly 
professed religious have no personal claim to the money, which 
belongs to their order; (2) simply professed religious whose 
vows did not cease with the entrance into the army, have no 
personal claim, and their pay belongs to the religious organi
zation; (3) if their vows ceased with their entrance into the 
military service, the money belongs to the religious personally.

506. In reference to the literary manuscripts of religious, 
there was some doubt as to whether they are included under 
the vow of poverty, since many canonists held that they were, 
not a res temporalis, but rather a fructus mentis, and therefore 
not under the vow. However, the Holy See has declared 88 that

81 Sessio XXV, cap. ii, De Rcgul. et Monial.
“March 16, 1922; cfr. App. Ill, 7, a.
“Sacred Congregation of Religious, July 13, 1913; Acta Ap. Sedis, 
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they are a product of labor, and, under the general principle 
that the religious organization has a right to the products of 
the labor of its professed members, the manuscripts are the 
property of the religious organization. The Holy See has also 
declared that the religious has no right to publish the manu
script without the permission of the religious superior, and may 
not give it to a publisher to publish it with the Imprimatur 
of the local Ordinary, if his religious superior has denied per
mission to publish the same.84

Obligations Regarding Religious Exercises, Confession, 
Wearing of the Religious Garb

507. The superiors shall see that all religious: (1) make 
a retreat each year: (2) are present at the .daily Mass, and 
make the meditation and other spiritual exercises prescribed 
by the rule and constitutions; (3) make their confession at 
least once a week.

The superiors shall promote frequent and daily Holy Com
munion; frequent and even daily Holy Communion must be 
freely allowed to religious who are properly disposed. If, 
however, a religious has since the last confession given grave 
scandal to the community, or has committed an external mortal 
sin, the superior can forbid that religious to go to Holy Com
munion until he (or she) has gone again to confession. If any 
religious organization, whether of simple or solemn vows, has 
certain days for Holy Communion prescribed in the rule or 
constitutions, such regulations shall have merely directive 
force (Canon 595).

508. All religious shall wear the habit proper to their or
ganization in the house as well as outside, unless in the judg
ment of the major superior—or in the case of necessity, of the 
local superior—there is a grave reason to make an exception 
(Canon 596). In Canon 592, the Code stated that all religious 
are bound by the common obligations of clerics: consequently, 
if their own constitutions do not prescribe a habit proper to 
the organization, the religious are bound to wear the garb of 
the secular clergy. In the United States and in other countries

M Sacred Congregation of Religious, June 15, 1911; Acta Ap. Sedis, 
HI, 270. 
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where the Catholics are scattered among a large non-Catholic 
population, particular laws provide that priests and religious 
shall not wear the cassock or the religious habit in public. 
For the United States, the Third Plenary Council of Baltimore 
prescribes the manner in which the secular clergy and the 
religious men should be clothed when they go out.85 The im
portant principle is that they should be known by their clothes 
as priests or religious, for, while the cassock or the habit might 
be ridiculed instead of influencing respect for religion, the 
ministers of any religion, Catholic or non-Catholic, are highly 
respected by the vast majority of the people of the United 
States. The Sisters who have the care of the sick in hospitals 
are, as a rule, obliged by the rules of the medical profession 
to be dressed in white when on duty as nurses. This is sufficient 
reason to dispense with the wearing of the proper religious 
habit for the time the Sisters are on duty, and there is no 
necessity for making them wear the white dress over their 
habits, which becomes a great hardship in the hot and sultry 
climate of summer.

The Law of Enclosure

509. The papal enclosure must be observed in all houses of 
religious men and women with solemn vows, even in the small 
houses or residences (the domus non formata). Under the law 
of enclosure falls the whole house inhabited by the religious, 
with the gardens and groves or orchards reserved exclusively 
to the religious. 'The church with the adjoining sacristy, the 
hospice for strangers, and the parlors (which should, in so far 
as possible, be near the door of the house), are excepted from 
the enclosure.^

The places subject to the law of enclosure shall be indicated 
by public notices. The major superior or the General Chapter 
(as the constitutions may determine), and in case of nuns with 
solemn vows the bishop, shall have the right and duty to fix 
accurately the limits of the enclosure, and also to change them 
for legitimate reasons (Canon 597).

510. Within the enclosure of the houses of men in solemn 
vows, the admission of women of any age, nobility or state is

• C. Baltimorcnse Plen. Ill, n. 77. 
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mits, this danger must be recognized as such in writing by the 
local Ordinary (Canon 601). This obligation also binds nuns 
who have taken temporary vows previous to the solemn vows, 
and novices and postulants as long as they remain members of 
the community. As to postulants, the Holy See has declared 
that without its permission they may not leave convents subject 
to papal enclosure to visit their parents or friends or for some 
other reason.87 In virtue of Canon 2342, n. 3, nuns who leave 
the enclosure unlawfully in violation of Canon 601, incur ipso 
facto excommunication reserved simpliciter to the Holy See. 
Some commentators had held that the temporarily professed, 
the novices and the postulants in the monasteries of nuns are 
also subject to this censure. This opinion, however, seems to 
be contrary to the wording of Canon 2342 which inflicts the 
penalty, and which says that “moniales” incur the penalty. 
It is a general principle of canon law that, in penalties, the 
terms must be interpreted in their strict legal meaning. Now, 
Canon 488, n. 7, which explains the meaning of the term 
“moniales” in the Code, states that it means religious women 
who have taken solemn vows.88

The Holy See has declared that the nuns who formerly had 
solemn vows but whose vows have been reduced to simple vows 
by the authority of the Supreme Pontiff, have no papal enclo
sure.80

518. Access to a monastery of nuns to converse with them 
was strictly forbidden to all pe.rsons, laymen and clerics, bishops 
and prelates, except when the latter were on official duty. 
Parents and sons or daughters whose mother had become a 
nun, were allowed to visit once a week on any day except 
holydays of obligation, Sundays, Advent, Lent, Fridays, Satur
days and Vigils. Otherwise the written permission of the local 
Ordinary had to be obtained to speak to a nun. As the Code 
contains no law forbidding access, nor does it either explicitly 
or implicitly retain the old law, the latter is to be considered 
abrogated.

"Sacred Congregation of Religious, Nov. 7, 1916; Acta Ap. Sedis, 
VlH, 446.

“The “Commentarium pro Religiosis,’* IV, 140-145, holds that the 
nuns who are in temporary vows, prior to the taking of solemn vows, fall 
under this excommunication.

“Comm, for the Auth. Interp. of the Code, March 1, 1921; Acta Ap.
Sedis, XIII, 178
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. 519. The enclosure of the monastery of nuns should be
^protected on every side in such a manner as to prevent, as far 

as possible, those within from seeing or being seen by persons 
outside (Canon 602). There are many decrees of the Sacred 
Congregation of Bishops and Regulars on the proper construc
tion of a monastery of nuns to secure for them absolute privacy 
and guard them against the distractions of the world and 
possible danger to their virtue. As the local Ordinary is com
missioned by the Code (Canon 603) to watch over the observ
ance of the law of enclosure, it is his duty to see to the proper 
location and construction of monasteries of nuns. The Holy 
See desires that there be a suitable garden properly enclosed 
for the necessary recreation of the nuns.

The enclosure of nuns, even those subject to regulars, is 
under the vigilance of the local Ordinary who can correct and 
coerce, even with penalties and censures, all delinquents, not 

P excepting men of religious orders. The custody of the enclosure 
subject to regulars is confided also to the regular superior who 
can likewise infiict punishments on the nuns or his other sub
jects for any delinquencies in this regard (Canon 603). The 
bishop has the exclusive right to determine the limits of the nuns’ 
enclosure (Canon 597) ; he alone gives permission for persons 
to enter the enclosure (Canon 600); and decides the cases of 
necessity in which nuns may leave the enclosure (Canon 601). 
In other matters touching the enclosure the bishop and the 
regular superior, if the monastery is subject to the latter, have 
equal powers to enforce the law of enclosure, but the regular 
superior’s power is naturally confined to his subjects, the com
munity of nuns and religious men subject to him as their 
superior. A summary of all details of the law on the enclosure 
of nuns is given in the Instruction of the Sacred Congregation 
of Religious, published February 6, 1924.00

Enclosure of Communities in Simple Vows

520. In the houses of religious congregations, whether under 
papal or diocesan law, the law of enclosure must also be ob
served, so that no one of the other sex may be admitted ex
cepting those mentioned in Canons 598 and 600, and others

M Acta Ap. Sedis, XVI, 96; efr. App. Ill, 6, d. 
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who the superiors, for just and reasonable motives, consider 
may be admitted. The precept of Canon 599 applies also to 
houses of religious congregations, whether of men or women. 
In special circumstances and for grave reasons, the bishop may 
—except in the case of an exempt clerical institute—safeguard ( 
the enclosure by censures; however, he must be always vigilant 
in having the enclosure duly observed and in correcting any 
abuses that may arise in this respect (Canon 604).

In general, communities of men and of women in simple vows 
should conform to the rules of enclosure for communities in 
solemn vows. Persons to whom the Code gives the right or 
privilege of entering the enclosure of the solemnly professed 
religious, have the same right or privilege in reference to the 
enclosure of the simply professed religious. A great difference 
between the two enclosures consists in this, that the superior 
or superioress of the house of simply professed can give permis
sion to persons to enter the enclosure. The constitutions of the 
individual congregations may have more detailed rules on admis
sion of persons, especially of those of the opposite sex. Sisters 
of a community of simple vows may be permitted by the local 
superioress to go out of the house for any reasonable cause, the 
parlor in the houses of these Sisterhoods need not be separated 
from the Sisters’ parlor by an iron grill, as is prescribed in the 
houses of Sisters with solemn vows. The same difference exists 
in the church or chapel, for, in the Sisterhoods with solemn 
vows, the choir where the Sisters attend Holy Mass must be 
within the enclosure and separated from the church or chapel 
by an iron grating with only a small window at which the 
nuns receive Holy Communion. The Sisterhoods with simple 
vows do not need this separation since they are allowed to 
enter the church or chapel, though they should occupy a place 
separate from the people.

521. All those who have the custody of the enclosure shall 
carefully see that, during the visits of outsiders, the discipline 
is not relaxed nor the religious spirit weakened by useless 
conversation (Canon 605). Religious superiors must take care 
that the laws of their constitutions are faithfully observed 
regarding the egress of subjects from the cloister and their 
receiving visits from or visiting outsiders. It is not lawful for 
superiors—without prejudice to Canon 621-624, on going out
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in quest of alms—to permit their subjects to remain outside 
the house of their own institute, except for a just and grave 
cause and for as brief a period as possible in accordance with 
the constitutions: for an absence of more than six months, 
except for the purpose of studies, the permission of the Holy 
See is always required (Canon 606). The superioresses and 
the local Ordinaries shall vigilantly see that the religious, 

Except in a case of necessity, do not go out singly from the 
house (Canon 607).

The Code puts down only a few general principles on the 
matter of the egress of religious from their houses: the consti
tutions are to regulate the particulars. Commentators discuss 
the question of the absence of a religious without the permis
sion of the superior or superioress. There are a few authors 
who hold that going out without permission is in itself a mortal 
sin, and a short absence may—just like the parvitas materia 
in other sins—make it only a venial sin. In any case, the 
majority of canonists who discuss the question seem agreed that 
the mere going out without permission is neither flight nor 
apostasy, and, if he stays out only a short time, the religious 
is not guilty of mortal sin. The commentators, however, do 
not agree on what constitutes a short time. Whether a space 
of twenty-four hours is to be called a notable length of time, is 
not certain. When authors speak about going out at night with- 
out permission, they usually attribute the gravity of the viola
tion of the law of this Canon to the scandal that people would 
take at seeing a religious outside at such an hour. However, 
it is difficult to see how people can tell whether one is out with 
permission and on necessary business, or whether one is out 
unlawfully and for the purpose of enjoyment, or perhaps sinful 
motives. There seems to be no doubt that frequent going out 
without permission and staying away all day and perhaps even 
at night, is a grave disturbance of religious discipline. Par
ticular statutes can, of course, fix penalties for going out with
out permission, but they cannot make something a grave matter 
which is not such of its nature, unless particular circumstances 
make this matter unusually important. The law against fugi
tives and apostates is contained in Canons 644 and 645.
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Duties of the Sacred Ministry and Divine Worship

522. The superiors shall see that, without prejudice to re- fi 
ligious discipline, the religious subjects designated by them 
cheerfully discharge the sacred ministry, whether in their own 
churches, or in those of others, or in public oratories, espe
cially in the dioceses in which they live, when their assistance
is required by the local Ordinary or by the pastors for the spir
itual needs of the faithful. Reciprocally, the local Ordinary and 
the pastors shall willingly use the services of the religious, espe
cially of those resident in the diocese, for the sacred ministry 
and particularly for the administration of the sacrament of 
penance (Canon 608).

If the church attached to the residence of the religious 
community is also parochial, all the pertinent regulations of 
Canon 415 are to be observed (Canon 609, § 1). That Canon 
speaks of the relations between the cathedral or collegiate 
Chapter and the pastor of the cathedral or collegiate church. 
The religious community has the rights over the church which 
that Canon attributes to . the cathedral or collegiate Chapter, 
while the religious appointed to the care of souls has the rights 
attributed by that same Canon to the pastor.

523. A church of religious women, whether with solemn or 
simple vows, cannot be made parochial (Canon 609, § 2). 
Canon 712 provides that, in the churches or oratories of re
ligious women, the local Ordinary may permit the erection of 
associations for women only, or of pious unions whose object 
is purely spiritual, and whose members enjoy the communication 
of spiritual favors only. The evident purpose of the law is to 
minimize the Sisters’ intercourse with the laity, with the conse
quent distraction and possible disturbance of religious discipline 
and recollection.

524. The superiors must see that the celebration of the 
divine services in their own churches be not a hindrance tol' 
the catechetical instruction or the preaching of the Gospel given 
in the parochial church; it pertains to the local Ordinary to 
judge whether or not this hindrance exists (Canon 609, § 3).

In the United States the clerical religious communities have, 
as a rule, a parish attached to their monasteries and residences. 
In such cases, they have Masses for the people, the same ser
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mons and instructions as the bishop orders for all other parishes 
of the diocese, and thus there can be no question of conflict of 
their services with those in another parish church. If the 
people of their own choice prefer to go to the services in the 
parish of the religious, they are doing what they have a right 
to do. However, a certain difficulty arises inasmuch as, in 
many dioceses, the main source of revenue is derived from the 
collections taken up during the Masses and other services on 
Sundays and holydays of obligation: if many of the parish
ioners stay away from their own parish and go to another 
parish, their own parish loses a considerable amount of rev
enue. To overcome this difficulty, some dioceses have adopted 
the assessment system, whereby the heads of families and self- 
supporting single men and women are taxed to contribute a 
certain sum each month to their own parish. .

If the religious have no parish attached to their house, they 
may have Holy Mass and other services in their churches or 
chapels, and admit the people who come to assist at these serv
ices, but Canon 609 gives the Ordinary the right to judge 
whether or not the services at those churches or chapels con
flict with catechetical instructions and the explanation of the 
Gospel at the parish church. If the bishop thinks that they 
conflict, he has a right to demand that the religious arrange their 
services at hours that avoid conflict. If the religious refuse 
to accede to the orders of the bishop, because they believe 
that their services are unnecessarily interfered with, nothing 
remains but to put the matter before the Sacred Congrega
tion of the Religious; meanwhile, the religious must comply 
with the orders of the bishop. Canon 1171 states that the 
Ordinary can for a just reason fix the hours of the sacred serv
ices in the churches and chapels consecrated or blessed for 
divine worship, but, when there is question of churches of an 
exempt religious organization, he cannot fix the hours for the 
services;91 nevertheless, the right given to the bishop in Canon 
609 is again cited in Canon 1171 to modify the exemption of 
the exempt religious communities. While the bishop cannot 
positively order that they hold services at certain hours, he 
can stop them from having services at those hours which in

n Sacred Congregation of Bishops and Regulars, March 14, 1879; Acta 
S. Sedis, XI, 603-613. 
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his judgment interfere with the preaching of the Gospel and 
the catechetical instructions at the parish church.

Obligation of Reciting the Divine Office in Choir

525. In religious organizations of men or women, in which 
exists the obligation of the choir, the Divine Office must be 
recited daily in common, conformably to the constitutions, in 
every house with at least four religious who are bound to choir, 
and who are not at the time Lawfully impeded: if the con
stitutions so prescribe, even less than four are obliged to recite 
the Office in choir. The Mass corresponding to the Office of the 
day, according to the rubrics, must also be celebrated daily in 
the communities of men, and, where possible, even in the com
munities of women. In these organizations, whether of men 
or women, the solemnly professed members who have been 
absent from choir must recite the canonical hours privately, 
except the lay brothers and lay sisters (Canon 610).

The Code does not state which of the religious organiza
tions are obliged to the recitation of the Divine Office in choir, 
but, from the latter part of Canon 610, it can be inferred that 
the Code suppdses this obligation to exist only in communities 
of men or of women with solemn vows. However, the law does 
not state that all religions communities of solemn vows have the 
obligation of choir; this fact must be learned from the particu
lar laws of the individual organizations. Before the promulga
tion of the Code, the opinion that the obligation did not bind 
the small houses or residences was regarded as probable, since 
strictly speaking they were not religious communities. The Code, 
however, puts large and small houses on the same level, and 
there is no serious doubt today that the small houses are equally 
bound to recite the Divine Office if a sufficient number of men 
bound to choir duty are able to attend choir. The obligation 
rests on the community as a body, not on the individual reli
gious, but as the simply professed religious clerics (that is, those 
destined for the priesthood) are members of the community, 
they share this obligation of the community equally with the 
solemnly professed.

526. There is some discussion among commentators on the 
Code as to whether Canon 610 means that all religious (even 
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the various communities of simple vows), whose constitutions 
prescribe an Office, either the Officium parvum B.V.M. or the 
ordinary canonical hours of the Roman Breviary, are bound 
under grave obligation. The majority incline to what seems 
to be the opinion better supported in law—namely, that the 
Code does not ordain anything new in Canon 610, but merely 
repeats the former law. Besides, the last words of that Canon 
(In these organizations, whether of men or women, the solemnly 
professed members . . .), indicate sufficiently that the Canon 
merely refers to the old law in which as a general rule (with 
a few exceptions such as the Society of Jesus and the Visita
tion Nuns) the religious communities with solemn vows had the 
obligation of the choir. The Holy See has declared that Canon 
610 imposes the obligation of the Conventual Mass also on all 
religious houses of communities of women with simple vows, 
whose constitutions approved by the Holy See impose the obli- 
gation of the choir.92®

Correspondence of Religious

> 527. All religious, whether men or women, are at liberty
to send letters, free from all inspection, to the Holy See and 
its Legate in the country, to their Cardinal Protector, to their 
own major superiors, to the superior of their house when he is 
absent, to the local Ordinary to whom they are subject, and, 
in case of nuns subject to the jurisdiction of regulars, to the 
major superiors of the orders; from all these persons the re
ligious, men or women, may also receive letters which nobody 
else has the right to open (Canon 611).

The writing and receiving of letters is usually regulated in 
detail by the constitutions. The Code does not state that the 
superiors have the right of inspection, but in Canon 611 it sup
poses the superiors’ right to read letters sent and received by 
their subjects. The sacrifice of this right of privacy is one of the 
many sacrifices which religious organizations demand on the part 
of those who desire to become members of the community. The 
Norma according to which the Holy See wants the constitutions

Committee for the Auth. Interp. of Code, May 20, 1923; Acta Ap. 
Sedis, XVI, 113. 
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of new congregations to be drawn up, provided explicitly that 
correspondence sent and received is to be inspected by the local 
superior, who shall use his or her privilege of reading it with 
prudence and charity and under the seal of secrecy. The last 
words, “under the seal of secrecy,” are important since the 
natural law imposes this obligation. Canon 611 enumerates the 
exceptions to this right of superiors. The Committee for the Au
thentic Interpretation of the Code has declared that correspond
ence between exempt religious and the local Ordinary, in those 
cases in which they are subject to him, is excluded from the 
superior’s right of inspection.0211 Letters to confessors and spir
itual advisers are not mentioned.

The Code mentions another exception to the right of in
spection of the correspondence of religious: Canon 2025, deal
ing with the process of Beatification and Canonization, states 
that the letters of religious who were well acquainted with the 
servant of God are to be sent either directly to the Promotor 
Fidel or the local Ordinary, or given to their confessor for 
transmission.

Obligation of Religious in Reference to Orders of the 
Bishop on Public Worship

528. Besides the law of Canon 1345, if the local Ordinary 
prescribes from a public motive the ringing of the bells, certain * 
prayers or sacred solemnities, all religious, even the exempt, 
must obey, without prejudice to the constitutions and privi
leges of each organization (Canon 612).

Canon 1345 states that on Sundays and holydays of obliga
tion the Church desires that a short instruction either on the 
Gospel or on some part of Christian doctrine should be given 
in all churches and public oratories during the Masses which 
the people attend. If the local Ordinary has prescribed this 
to be done, and has given timely directions on the point, all 
priests are bound by this order of the bishop, even the religious 
in their own churches notwithstanding their privilege of ex
emption.

The bishop may for a public cause order certain prayers 
to be said and functions to be held throughout the diocese, or 
throughout a certain city, county, etc. This general order of

•»November 27, 1947, Acta Ap. Sedis, XL, 301.
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the bishop binds even the religious communities, exempt and 
non-exempt, to conduct such services in their churches and pub
lic oratories. The Council of Trent (Sessio XXV, cap. xiii, De 
Regular, et Momal.) ruled that all exempted persons—secular 
as well as regular clerics, and even monks—on being summoned 
to public processions shall attend; those only are excepted who 
always live in strict enclosure. The Code states that it must 
be a public cause for which these special services are ordered, 
and it can be inferred from the wording of Canon 612 that the 
order of the bishop must be general, not for a church of the re
ligious in particular. The prayers prescribed by the bishop at 
Mass (e.g., the oratio imperata) must be said by all religious 
who say Mass in the diocese. If some religious organization 
has special concessions from the Holy See by which they are 
exempted from the obligations which Canon 612 imposes, these 
concessions remain in force. \

Chapter II

OF PRIVILEGES

529. Every religious organization enjoys those privileges 
only which are contained in the Code, or have been directly 
conceded to it by the Apostolic See, every communication of 
privileges being henceforth excluded. The privileges which a 
regular order enjoys, belong also to the nuns of the same order, 
in so far as they are capable of enjoying them (Canon 613).

There is no difficulty about the privileges which have been 
granted directly to the individual religious organizations.. The 
archives of the headquarters of the respective religious bodies 
and other sources can be consulted to know what privileges 
have been granted to them by the Holy See. The general 
principles on privileges are contained in Canons 63-79 (cfr. 
above, nn. 46-48).

In reference to the communication of privileges, there arose 
a controversy among commentators on the Code as to whether 
Canon 613 revoked those privileges which a religious organi
zation had through the communication of privileges. That the 
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privileges acquired by communication were revoked was held by 
Fiihrich, Leitner, Blat, Chelodi; that they remained in force 
was held by Fanfani, Brandys, Augustine, Vermeersch-Creusen, 
Larraona (in the “Commentarium pro Religiosis”), Schafer, 
Priimmer. It did not seem likely that the Code revoked the 
privileges obtained by communication by those words: “Every 
religious organization enjoys those privileges only which are 
contained in the Code, etc.” For those privileges were acquired 
rights, and in many instances these rights were granted in 
remuneration for the work that the religious orders had done 
for the Church by heroic sacrifices. According to Canon 71 
the privileges contained in the Code are revoked by a general 
law; other privileges are governed by Canon 60, which states 
that no rescripts are revoked by a contrary law, unless the 
law states otherwise. Again, Canon 4 rules that acquired rights 
and privileges which have been granted heretofore by the 
Apostolic See, and are still in use, remain unimpaired, unless 
they are explicitly revoked by the Canons of the Code. Now, 
Canon 613 contains no explicit revocation of the privileges 
acquired in the past by communication, but only an explicit 
prohibition of the acquisition of privileges by communication 
in future. This opinion has been sustained and the controversy 
settled by the Committee for the Authentic Interpretation of the 
Code, which declared on December 30, 1937, that the clause, 
exclusa in posterum qualibet communicatione, of Canon 613, 
§ 1, does not abolish privileges already legitimately acquired and 
peacefully possessed before the promulgation of the Code.03

All Religious Have the Privileges of Clerics

530. Religious, even lay religious and novices, enjoy the 
privileges of clerics enumerated in Canons 119-123 (Canon 
614). These privileges (cfr. above, nn. 91-94) are deemed 
necessary by the Church for the dignity of the clerical and 
the religious state, just as the common obligations of clerics 
are considered necessary for the honor and dignity of the 
religious. Wherefore, Canon 592 stated that the religious are 
bound by these obligations in so far as they are applicable to 
the religious.

*Acta Ap. Sedis, XXX, 73.
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The Privilege of Exemption of Regulars

531. Regulars, both men and women (including the nov
ices), except those nuns who are not subject to regular su- 

>periors, are exempt together with their houses and churches 
from the jurisdiction of the local Ordinary with the exception 
of the cases expressed in law (Canon 615).

Regulars unlawfully absent from their house, even under 
the pretext of having recourse to their superiors, do not enjoy 

. the privilege of exemption. Regulars who have committed a 
crime outside their house, and are not punished by their su
perior after he had been informed of the fact, may be punished 
by the local Ordinary even though they may have legitimately 
left their house and have returned to it (Canon 616).

If abuses have crept into the houses and churches of regu
lars or of other exempt religious, and after a warning the 
superior neglects to provide a remedy, the local Ordinary is 
bound to refer the matter immediately to the Apostolic See. 
A small house (domus non formata) remains under the special 
vigilance of the local Ordinary, who, if abuses arise which are 
a source of scandal to the faithful, can himself deal provision
ally with them (Canon 617).

A brief sketch of the history of the exemption is given by 
Wernz,04 extending from the first concession of this kind to 
the monastery of Bobbio by Pope Honorius I to its full de
velopment at the accession of Boniface VIII. The restrictions 
imposed on exemption by the latter Pope, the renewed exten
sion of it by Pope Sixtus IV, and the limitations of that indult 
by the Fifth Lateran Council and especially by the Council of 
Trent, indicate what an agitated history the exemption of regu
lars has had. As the religious orders wanted freedom of 
action in developing their organization and in carrying on the 
work proper to their order, they naturally preferred to 
deal with one central authority, the Holy See, rather than 
with many minor authorities. On the other hand, the bishops 
complained that their rights as supreme heads of the diocese 
were unduly curtailed when the Holy See gave the religious 
orders independent rights in their dioceses. As is usual in 
human affairs, there was fault on both sides, the bishops exag-

•“‘Jus Decretalium,’1 III, nn. 701-702. 
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gerating the interference with their rights and the regulars 
making at times unfair use of their privilege of exemption.

Though the exemption has met with much opposition, the 
Church has not abolished it, but has by prudent restrictions 
made it a practical working system by which both the honor 
due to the bishop as the head of the diocese is -upheld, and 
the life and activity of the religious orders are protected from 
embarrassing interference. Speaking of the exemption, Pope 
Gregory XVI says that its utility is proved not only by ecclesi
astical sanctions and the long experience of many centuries, 
but by the very hatred of it on the part of heretics and unbe
lievers.05 On . Dec. 23, 1900, when some laws were being en
acted against the regulars in France on the pretence that the 
exemption of the religious encroached on the jurisdiction of 
the bishops and impaired the right of the secular clergy, Pope 
Leo XIII defended the exemption in a letter to the Arch
bishop of Paris, and said that the objection cannot be sus
tained : to assert that the bishops and the secular clergy are 
favorable to laws which are injurious to the religious, is an 
insult to the bishops and clergy which they cannot but resent 
with all the energy of their priestly souls.00

532. In many affairs the Code makes the regulars dependent 
on the local Ordinary. We will not here enumerate the various 
Canons as the respective rights of the bishop and the regulars 
can be ascertained by looking up our commentary on the vari
ous Canons. The restriction of the exemption must be explicitly 
stated in the Code, for the Code rules that the regulars are 
exempt praeterquam in casibus a jure expressis (cfr. Canon 615).

Canon 616 states in which case the local Ordinary may 
punish a religious who has committed a crime outside the re
ligious house. It must be remembered also that Canon 619 
rules: In all cases in which the religious are subject to the 
local Ordinary, they can be punished by him also.with penalties. 
If abuses exist in the houses and churches of exempt religious, 
the bishop shall first warn the superiors to correct the wrong, 
and, if they are negligent, the bishop is commanded by Canon 
617 to refer the matter to the Holy See. The small houses 
(domus non formates) in which there are less than six professed

“Appeltorn, “Compendium Prrol. Jur. Rcgul.,” 464, qu. 546.
"Acta S. Sedis, XXXIII, 361.
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religious—four of whom must be priests, if it is a clerical or. 
ganization—are not under the jurisdiction but the special sur
veillance of the local Ordinary (Canon 617). If scandalous 
conditions which are an offense to the people prevail in these 
small houses, the bishop can take steps to stop the scandal for 
the time. His action, however, is not definitive, for the Code 
says he can “interim providere.” The matter must finally be 
settled either by the religious superior or by the Holy See.87

Autonomy of Religious Congregations of Papal Law

> 533. Organizations with simple vows do not enjoy the privi
lege of exemption, unless it has been specially conceded to them. 
As regards organizations approved by the Holy See (juris 
pontificii), the local Ordinary may not:

(1) make any change in the constitutions or inquire into 
the temporal administration, without prejudice to rights of the 
bishop specified in Canons 533-535;

(2) interfere in the internal government and discipline, ex
cept in the cases stipulated in law. Nevertheless, in regard to 
lay institutes, the local Ordinary can and must inquire whether 
the discipline is maintained conformably to the constitutions, 
whether sound doctrine and good morals have suffered in any 
way, whether there have been breaches of the law of enclosure, 
whether the reception of the sacraments is regular and frequent; 
and, if superiors having been duly warned of the existence of 
grave abuses have failed to remedy them, the Ordinary himself 
shall interfere; if the matter is something of unusual importance 
which will not suffer delay, the Ordinary shall decide immedi
ately, but he must report his decision to the Holy See (Canon 
618).

The internal government of the religious congregations ap
proved by the Holy See is reserved to the superiors of the 
organization. The papal approval of a congregation begins, 
as a rule, with the decretum laudis by which they pass under 
papal law. In Canon 618, the Code has practically the same 
regulations as the Constitution “Conditae” of Pope Leo XIII, 
December 8, 1900. The internal government has reference to 
the reception of candidates, admission to the vows, dismissal, 

•’Bondini, “De Privilegio Exemptionis/* 68.
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appointment of members to offices and duties, placing them in 
the various houses, chapters and elections, administration of the 
goods and property of the organization. In lay congregations, 
brotherhoods and sisterhoods, the local Ordinary has the right 
and duty to hold the canonical visitation at least every five 
years, and inquire about the religious discipline, as is stated in 
Canon 512.

Episcopal Jurisdiction over Religious may be Enforced by 
Canonical Penalties

534. In all matters in which religious are subject to the local 
Ordinary he may coerce them even by penalties (Canon 619).

The general principle stated in Canon 2220 is that he who 
has the power to make laws or to impose a precept, has also 
the power to attach penalties to his law or precept. In the case 
of religious congregations of papal law and of the exempt reli
gious organizations, the local Ordinary has jurisdiction over 
them in many matters pointed out by the Code, and in all those 
cases he can enforce obedience to his authority by penalties. 
By the law of the Holy See, certain religious orders cannot be 
punished by the bishop with censures, though he may inflict 
other penalties in those matters in which the law gives him 
jurisdiction over the exempt religious. This exemption from 
censures, if given directly to an order, certainly remains under 
the new Code; if it was given by communication of the privileges 
of another order, it is also certainly retained, in view of the 
declaration of the Committee for the Authentic Interpretation 
of the Code of December 30, 1937.08

Participation of the Religious in Indults Published by the 
Local Ordinary

535. By an indult lawfully granted by the local Ordinary 
dispensing from the obligation of the common law, that obliga
tion ceases likewise for all religious living in the diocese, with
out prejudice to the vows and particular constitutions of their 
own institute (Canon 620).

In reference to dispensations from fast and abstinence which
•• Acta Ap. Sedis, XXX, 73. 
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the bishop gives to the people of his diocese in virtue of the 
powers received from the Holy See, the Holy Office had declared 
(Dec. 20, 1871, and Jan. 20, 1892) that the religious may par
ticipate in the dispensation of the fast and abstinence prescribed 
by the common law. The Code makes the concession general 
to extend to all obligations of the common law, if the bishop 
legitimately grants an indult dispensing from any of them. If 
the religious vows of some order or congregation or their con
stitutions also impose the same obligation as the common law, 
and the bishop dispenses the people of his diocese, the obligation 
arising from the vows or the constitutions remains, unless the 
legitimate religious superior dispenses them. A religious violat
ing such an obligation does not sin against the common law of 
the Church, for its obligation is taken away by the indult of 
the bishop, but he offends against the particular law of his or
ganization.

Before the promulgation of the Code it was a disputed ques
tion among canonists whether the bishop could make use of 
the papal faculties of dispensation in favor of the exempt reli
gious. Some authors called it a communis sententia that the 
bishop could do so. However, the matter was very much in dis
pute except as to particular points which had been settled by 
declarations of the Holy See (e.g., the above question about 
fast and abstinence). While the Code does not explicitly settle 
the question, it seems that the wording of the Code in Canon 
620 is so general as to include all indults or dispensations from 
the common law that the bishop can give; for the Code does 
not restrict it to common indults given to all the people of the 
diocese but simply states: “an indult granted by the local Ordi
nary from the obligation of the common law.”

Collecting of Alms by Religious

> 536. Regulars who by virtue of their institute bear the name
of and are Mendicants, may, with the sole permission of their 
superiors, collect alms in the diocese in which their religious 
house is established; outside the diocese, however, they need 
the written permission of the Ordinary of the place where they 
desire to seek alms. The local Ordinaries, especially those of 
the adjoining dioceses, shall not without grave and urgent rea-
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sons refuse or revoke this permission, if the religious house can-^ 
not possibly subsist on the alms collected only in the diocese . 
in which it is situated (Canon 621).

The Holy See declared that only the Mendicant Orders, 
strictly so-called, are meant by Canon 621, and not those who 
in a wider sense are Mendicants (e.g., the Dominicans). The 
privilege to ask for alms is not restricted to begging for things
necessary for life, but extends also to the building, decorating, 
etc., of the churches of the religious.00 To enjoy the right 
granted to the Mendicants by law, they must personally do the 
begging, as the Decree of the Sacred Congregation of the Reli
gious, Nov. 21, 1908, explicitly states.100 In a Decree of the 
Sacred Congregation of Bishops and Regulars, March 27, 1896, 
it is stated that nothing prevents a superioress—without asking 
permission of the bishop—from accepting alms freely offered 
anywhere, or from asking any good and charitable persons by 
letter to help the houses and institutions over which she pre
sides, as long as the legitimate superior has not for reasonable 
cause forbidden this manner of getting financial aid.101 It is 
generally held by authors that the begging to which the laws 
of the Church apply means going from house to house or any 
other way of publicly soliciting the aid of a number of people. 
Approaching a few individuals is not contemplated, as may be 
seen from the various Decrees dealing with this matter.

The collection of alms in the form of “drives,” seems to 
come under the laws of the Church on the begging of alms. 
Often these collections are made, not by the religious themselves, 
but by laymen who canvass their assigned districts. Now, Canon 
1503 rules that, besides the laws of Canons 621-624, individual
clerics and laymen are forbidden to collect alms for any charit
able or ecclesiastical institution or purpose without the written 
permission of either the Apostolic See or their proper Ordinary 
and the Ordinary of the place where the collection is made.

537. The Code continues: All other religious of congrega-, 
tions of papal law are forbidden to seek alms without a special 
privilege of the Holy See, and those who may have obtained 
this privilege require besides the written permission of the local

"Comm. for Auth. Interp. of tho Code, Oct. 16. 1919; Acta Ap. Scdis, 
XI, 478.

MActa Ap. Sedis, I, 153.
101 Acta S. Sedis, XXVIII, 555.
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Ordinary, unless it be expressly stated otherwise in the privi
lege.

Religious of diocesan congregations cannot in any way seek 
alms without the written permission of the Ordinary of the 
place in which their house is located, as well as the Ordinary 
of the place m which they wish to collect.

Local Ordinaries shall not give to the religious mentioned 
in the two preceding paragraphs of this Canon the permission 
to seek alms, especially in places where there are convents of 
regulars, Mendicants by name and in fact, until they have 
satisfied themselves as to the real needs of the house or pious 
institution and the impossibility of its obtaining help in any 
other way. If it is possible to provide for these needs by seek
ing alms within the place, district or diocese in which these 
religious live, the Ordinaries shall not grant them any broader 
scope.

Without an authentic and recent rescript of the Sacred Con- 
f^gregation for the Eastern Church, the Ordinaries of the Latin 

Rite must not permit any Oriental of whatever order or dignity 
to collect money in their territory, nor may they send any of 
their subjects to Oriental dioceses for a similar purpose (Canon 
622).

538. The superiors must not entrust the collection of alms 
^to any others than professed subjects of mature age and char

acter, especially in the case of women religious; those who are 
still engaged in studies must never be sent out to seek alms 
(Canon 623). In reference to the method to be followed and 

hthe discipline to be observed by those who go begging, the reli
gious of both sexes must obey the instructions which have been 
issued by the Holy See on this matter (Canon 624). The prin
cipal Decrees referred to in Canon 624 are those of March 27, 
1896, and Nov. 21, 1908, which we have already cited in the 
discussion on Canon 621.

The Decree of 1896 was for religious congregations of simple 
vows. Besides the permissions spoken of by the Code, this 
Decree states that the bishop who is requested for permission 
should not grant the same unless he is convinced that the house 
or institute of the Sisters is in need, and that the collecting 
cannot be done through others to be appointed by the bishop. 
The permission should be given only when the bishop finds that 
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there is real necessity for it; if they can get sufficient help in 
their own diocese, the bishop of another should not give per
mission to collect in his diocese. The permission is to be given 
gratis and in writing. The superioress should always send two 
Sisters of ripened age and tried virtue. They should lodge in 
a Sisters’ convent, or, if that cannot be done, with some woman 
of excellent character. They must not be out of the house 
during the night or after sunset. Religious men who are sent 
collecting should lodge with some religious institution of men, 
or in the houses of the clergy, or with some respectable Catholic 
layman. All religious who are collecting alms must not be away 
from their religious house more than one month, if collecting 
in their own diocese, or two months, if collecting in other 
dioceses. Before they are sent out again, they must have spent 
one or two months respectively in the religious community. 
The collections made for the benefit of the missions of the Holy 
Land entrusted to the Franciscans are exempt from the regu
lations of the Decree of Nov. 21, 1908, and other Decrees of the 
Holy See, whether these collections are made by the Friars 
themselves or by trustworthy men; they may be made anywhere 
according to the rules and customs thus far laudably ob
served.102

Privileges of Abbots

539. The regular abbots in charge (de regimine) of an abbey 
must within three months after they have been legitimately 
elected receive the blessing from the bishop of the diocese in 
which the abbey is located. After the reception of the blessing 
they have the power to confer the first tonsure and minor orders 
according to the rules of Canon 964, n. 1, and they enjoy also 
the privileges mentioned in Canon 325, with the exception of 
the purple skull-cap (Canon 625).

Canon 964 rules that .the abbot in charge of an abbey, though 
without a territory nullius, may confer tonsure and minor orders; 
provided he is a priest, has received the abbatial blessing, and' 
ordains men who are his subjects at least by the profession of 
simple vows; otherwise, the ordination is null and void, unless 
the abbot has episcopal consecration. In virtue of Canon 325

1(0 Sacred Congregation of Religious, Oct. 1, 1909; Acta Ap. Scdis, 
n, 729. 
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and Canon 625 the abbot has the right to hold pontifical func
tions in his church with throne and canopy and the use of the 
pontifical insignia. He may wear the pectoral cross and the 
ring with the gem even outside his church. All abbots, even 
those who are not elected to that office for life, must receive 
the abbatial blessing as contained in the Pontificale Romanum, 
for the Code makes no distinction. By Brief of Pope Benedict 
XV, June 19, 1921, the abbots of the Order of St. Benedict 
receive the favor that all bishops have once and for all time 
the general papal mandate to impart that blessing to the abbots; 
if the bishop of the diocese where the monastery is located is 
absent, or impeded, or gives permission, the blessing may be 
received from any bishop.103

Chapter m

OF THE OBLIGATIONS AND PBIVILEGES OF RELIGIOUS PRO
MOTED TO AN ECCLESIASTICAL DIGNITY OR IN

CHARGE OF PARISHES

y 540. A religious cannot without the authority of the Holy 
* See be promoted to dignities, offices or benefices which are in

compatible with the religious state. A religious legitimately 
elected to such offices by a body of voters cannot assent to the 
election without the permission of his superior. If the religious 
is bound by vow not to accept dignities, a special dispensation 
from the Roman Pontiff is required (Canon 626).

The Code refers to dignities and offices outside the religious 
organization. Generally speaking, dignities and offices outside 
the religious community are incompatible with the religious life, 
as they prevent the religious from following the religious dis
cipline which he is bound to observe by his vows and the rule 
or constitutions of his community. The permission of the Holy 
See is required for the acceptance of dignities and offices which 
compel the religious to live outside the religious house, for we 
saw under Canon 606 that the religious superiors cannot allow 
their subjects to live outside the houses of their own order or 
congregation for more than six months, except for the purpose 
of study. With the permission of his superior, the religious

'“Acta Ap. Sedis, XIII, 416.
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may accept other offices which are compatible with the religious 
life—for instance, that of censor librorum, synodal examiner, 
diocesan consultor, etc. A religious cannot hold the office of 
vicar-general except in dioceses entrusted to his order or con
gregation (cfr. Canon 367).

541. A religious who is raised to the cardinalate or to they 
episcopate (whether the bishopric be residential or titular), re
mains a religious: he continues to enjoy the privileges of his\| 
organization; he is bound by the vows and the other obliga
tions of his profession, except as provided in Canon 628 and 
with respect to those things which, according to his own pru
dent judgment, are not compatible with his dignity; but he is 
exempt from the authority of his superiors, and by his vow of/j 
obedience owes obedience only to the Roman Pontiff (Canon 
627).

The possession of property by religious who have been raised 
to the dignity of the episcopate or another dignity outside their , 
own organizations, is governed by the following regulations:

(1) If by their profession they renounced the ownership of 
property, they have the use, usufruct and administration of the 
goods which now accrue to them: the proprietorship of goods 
acquired by a residential bishop, vicar Apostolic, or prefect 
Apostolic, belongs to the diocese, vicariate or prefecture; the 
proprietorship of goods acquired by others goes either to the 
religious organization or to the Holy See (as provided by Canon 
582), but Cardinals have the right to dispose freely of the 
revenues derived from their benefices—even by last will (Canon 
239, § 1, 19), except in the case of sacred furnishings which 
have been consecrated permanently to the divine worship (cfr. 
Canon 1298);

(2) If by their profession they did not renounce the owner
ship of property, they regain the use, usufruct and administra
tion of whatever goods they owned, and those which they acquire 
after their promotion are acquired for themselves with full 
right; /

(3) In both cases they must dispose of those goods which 
they do not acquire in consideration of their own persons ac-l 
cording to the will of the donors (Canon 628).

We saw before that the Church rules that, by the solemn 
vow of poverty, a religious becomes incapacitated from holding 
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title to any temporal property, real or personal. Men who have 
made solemn profession and are promoted to the episcopate or 
other diginity outside their own order, are governed in the 
matter of temporal goods by the first paragraph of Canon 628. 
Men who take simple vows do not, as a rule, lose the right to 
the property which they had, and they retain the capacity to 
acquire additional property in their own name, even while they 
remain in the religious community. If these men are promoted 
to the episcopal or other dignity outside their own organization, 
they have full title and control of the property they had before 
profession and also of that acquired after their promotion. The 
rule of the third paragraph of Canon 628 is quite evident, for 
whatever the bishop or dignitary does ndt get personally but 
is offered to him for the purpose of religion or charity, cannot 
become his own personal property, but becomes church prop
erty to be administered by the bishop in harmony with the will 
and intention of the donors.

542. When a religious abdicates the cardinalate or episco
pate, or has finished the office (or work) committed to him by the

Holy See, he is bound to return to his religious organization. 
Such a cardinal or bishop on returning to his community has 
the right to choose any house of his organization for his resi
dence, but he has neither an active nor passive vote (Canon 629).

Commentators discuss the question whether the religious who 
are cardinals and bishops, vicars or prefects Apostolic, etc., can 
have active or passive vote while they are outside the religious 
organization. On the one hand, they remain religious, as Canon 
627 states, and there is no express prohibition in the Code 
against their voting; on the other hand, it seems illogical to say 
that they can have this power while they are outside the organi
zation, when the Code states that those who return to the com
munity cannot have an active or passive vote.104

A Religious as Pastor

543. The religious who is in charge of a parish with the title 
of either pastor or “vicar,” remains bound to the observance 
of the vows and constitutions in so far as their observance is 
consistent with the performance of the duties of his office.

m Vermeersch-Creusen, “Epitome,” I, 316, n. 231.
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Wherefore, in those things which pertain to the religious dis
cipline, he is subject to the religious superior, and the latter 
alone (to the exclusion of the local Ordinary) has the right 
to inquire into his observance of the religious life and, if needs 
be, to discipline him.

The goods which accrue to the pastor in consideration of 
the parish which he governs, are acquired for the parish; other 
goods are acquired in the same manner as other religious.

Notwithstanding his vow of poverty, the pastor is allowed to 
accept, collect, and administer alms offered in any manner for 
the benefit of the parishioners, or for the Catholic schools, or 
for pious institutes connected with the parish. He may also, 
according to his prudent judgment, spend those alms in accord
ance with the intention of the donors, subject always to the right 
of his superior to supervise his actions. The right to collect, 
accept, keep, and administer alms for the building, conserva
tion, repair and decoration of the parish church, is vested in 
the superiors, if the church is owned by the religious com
munity; otherwise in the local Ordinary (Canon 630).

In the last sentence of this Canon there is a difficulty which 
is wellnigh impossible to solve under the conditions in which 
parishes in the United States get their revenue. The Code wants 
some of those revenues to be in the hands of the pastor and 
other revenues to be in the hands of the superior of the com
munity to which the church belongs. In the United States al] 
offerings from whatever source constitute the only income of 
the parish, and that income is used for al] parish purposes— 
ordinary running expenditures, payment of debts, repair, deco
ration, etc., of the parish church, and payment of salaries to 
the pastor, assistants, sexton, School Sisters, etc. The Code in 
Canon 630 is absolutely consistent, for Canon 609 rules that, 
where the religious church is at the same time a parish church, 
the relation between the religious community and the pastor 
shall be the same as that between the Cathedral or Collegiate 
Chapter and the pastor at the cathedral or collegiate church, 
as defined by Canon 415. Now in this Canon 415 the rules 
occur as to the finances to be partly managed by the pastor 
who “may collect alms for the benefit of the parishioners, re
ceive those offered directly or indirectly, and administer and 
distribute them according to the will of the donors”; and to 
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the Cathedral or Collegiate Chapter it belongs “to take care 
of the church and to administer its goods together with pious 
bequests.” Vermeersch-Creusen do not offer a solution to the 
question of the respective rights of the pastor and the religious 
superior under the American conditions when they say that the 
law defines right but does not forbid delegation of power to 
the pastor by the religious superior or the local Ordinary.105 
It seems to us that the Code does not offer a solution of this 
particular problem, which is not surprising because the common 
law cannot possibly cover all questions which depend on local 
conditions.

544. The religious pastor or “vicar” is subject to the visi
tation, correction and entire immediate jurisdiction of the local 
Ordinary, just as the secular pastors, excepting only with regard 
to the observance of religious discipline; the bishop has this 
power over a religious pastor, though he exercises the ministry 
in the house or place where the major religious superiors have 
their ordinary residence.

If the local Ordinary finds that the pastor has been neglect- 
?ful in his office, he can issue appropriate orders, and inflict 
just penalties on him. Nevertheless, the faculties of the Ordi
nary in this matter do not deprive the religious superior of his 
power over the religious pastor, but he has a “cumulative” 
right with the Ordinary to proceed against the pastor with this 
proviso, that if the religious superior and the Ordinary differ 
in their decisions, those of the Ordinary must prevail (Canon 
631, § § 1-2).

545. The removal of the religious pastor or vicar from the 
parish shall be governed by the law of Canon 454, the admin
istration of the temporal goods of the parish by Canons 533, 
§ 1, n. 4, and 535, n. 4, (Canon 631, $ 3). According to Canon 
454, § 5, the bishop and the superior have equal rights to 
remove the pastor, and neither has to give the reason to the 
other. Canon 533, § 1, n. 4, states that for the investment of 
moneys given to the parish or mission, or to the religious for 
the sake of the parish or mission, the previous consent of the 
local Ordinary is required by all religious, even those of a 
regular order. Canon 535, n. 4, rules that the Ordinary of 
the diocese has the right to demand an account of the admin-

*■ Vermeersch-Creusen, "Epitome," I, 317, n. 632. 
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istration of lands and legacies given to the religious house for 
the purpose of divine worship or charity to be carried on in that 
very place. The Committee for the Authentic Interpretation of 
the Code on July 25, 1926, re-affirmed this right of the local 
Ordinary, but also declared that it must not prejudice the rights 
of the religious pastor given to <him by Canon 630, § 4, or those 
given to the religious superior by Canon 1550.100

TITLE XIV

OF TRANSITION TO ANOTHER ORGANIZATION

546.'  Without authorization from the Apostolic See, a re
ligious cannot transfer to another religious organization (even ( 
to a stricter one), or from one independent monastery to an
other (Canon 632). The Sacred Congregation of Religious on 
November 9, 1926, ruled that the local Ordinaries have no 
authority to permit the transition of nuns (whose solemn vows 
have been reduced to simple vows by the Holy See) to another 
autonomous monastery of the same order; and that they may 
not permit even a temporary transition in such a way that the 
nuns enjoy all the rights and privileges of the nuns of the mon 
astery to which they transfer during the time that they staj 
there. In both of these cases only the Apostolic See can grant the 
necessary permission.107

A religious who transfers to another religious organization 
must make a novitiate. During the novitiate, the vows remain 
intact, but the rights and particular obligations of the former 
institute are suspended, and he is bound to obey the superiors 
of the new organization and also the master of novices, in virtue 
likewise of the vow of obedience. If he does not make pro
fession in the new organization, he must return to the former 
one, unless the term of his vows has meanwhile expired. A 
religious who transfers to another monastery of the same order 
does not make either a new novitiate or a new profession (Canon' 
633).

The law of the Code on the matter of transition to another 
religious organization changes the former Canon Law, and pro-

1W Acta Ap. Sedis, XVIII, 393.
p. 490. 
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vides one uniform rule for transition from each and every re
ligious organization. Formerly one had to consider whether 
the religious order to which the transition was to be made was 
severer or easier in its religious discipline. The transition to a 
severer order could be made with the consent of the competent 
superior of one’s own order, and if he refused without cause 
or gave a reason that was evidently inadequate, the religious 
might nevertheless go provided he was certain of being re
ceived.108 Many orders, however, had obtained the privilege 
that their subjects could not transfer to another order without 
the leave of the superior or the permission of the Holy See. 
The Council of Trent (Sessio XXV, cap. six, De Regul. et 
monial.) forbade the transition to a less severe order. For the 
transition from one congregation with simple vows to another 
congregation with simple vows there was no provision in the 
common law.

547. The Holy See has declared that a professed religious 
who obtains permission to join another religious organization 
shall not wear the habit of his own organization during the 
novitiate, but that of the organization in which he makes the 
novitiate.109 The term “alia religio” in the law of transition 
means a religious organization distinct from and independent 
of other religious bodies in its own supreme government. Orders 
and congregations which in the course of time have become 
divided into several organizations independent of each other, 
form as many distinct religious organizations between which 
transition from one to another is not possible without permission 
of the Apostolic See.

548. If a religious who has made profession of solemn or of 
''simple perpetual vows joins another organization with solemn
or simple perpetual vows, he must at the end of the novitiate 
either be admitted to solemn or simple perpetual vows (the 
temporary profession spoken of in Canon 574 being omitted), 
or return to the former organization, the superior, however, has 
the right to prolong the period of probation for not jnore_ihan 
one year after the completion of the novitiate (Canon 634).

** Decretales Greg. IX, C. 18, De Regular., etc., lib. Ill, tit. 31; 
Sacred Congregation of the Council, Sept. 21, 1624, in Richter, “Can. et 
Deer. 0. Trid.,” 432.

Sacred Congregation of Religious. May 14, 1923; Acta An. Sedis, 
XV, 289.
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The case mentioned in Canon 634 is the only one in which 
perpetual vows, either solemn or simple, are taken immediately 
after the novitiate. The vote of the chapter—the chapter of 
the community of the house of novitiate is meant—on the ad
mission to perpetual vows of the religious spoken of in Canon
634, is decisive so that he cannot validly be admitted to pro
fession without a favorable vote of the majority.110

549. Religious who transfer to another monastery of the 
same order, lose from the day of transition—those who pass 
to another organization, from the moment of the new profes
sion—all the rights and are freed from the obligations of the 
former religious organization or monastery, and assume the 
rights and duties of the new organization or monastery (Canon
635, n. 1).

The former organization or monastery retains those goods 
the ownership of which it has already acquired by reason of 
the religious [i.e., according to Canon 580, § 2, whatever a 
religious after his first vows acquires by his work or is given 
to him as a religious, becomes the property of the organiza
tion or monastery. In the case of solemnly professed religioni 
Canon 582 must likewise be considered to determine the right 
of the former organization or monastery.] In reference to th 
dowry and the accrued interest and other personal goods which 
a religious might have, Canon 551 is to be followed

Finally, the new organization has the right to just com
pensation for the time of novitiate if, according to Canon 570, 
it is entitled to it either by the constitutions or by express stipu
lation (Canon 635, n. 2).

550. The solemnity of the vows of one who according to the 
foregoing Canons lawfully makes profession of simple vows 
in a religious congregation, is by that very fact extinguished, 
unless the Apostolic indult allowing a solemnly professed re
ligious to transfer to an organization with simple vows ex
plicitly rules otherwise (Canon 636).

“• Comm, for the Auth. Interp. of the Code, July 14, 1922; cfr. Acta 
Ap. Sedis, XIV, 528.
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TITLE XV

OF EGRESS FROM A RELIGIOUS ORGANIZATION

551. Under this title the Code speaks of the right of the 
person who has made temporary vows to leave the community 
at the expiration of the term for which such vows were taken, 
and of the right of the community to refuse him under certain 
conditions permission to take further vows. The Code also treats 
of the permission which a religious may obtain by indult of 
the Holy See to live outside the religious community either 
temporarily (exclaust ratio) or permanently (s&cularizatio). 
The case of a religious who claims that his religious profession 
was invalid, and that therefore he has a right to leave, is not 
treated here, since this matter was already disposed of by the 
Code under Canon 586.

552. Religious who have made temporary vows may freely 
l leave the organization, after the term of the vows has expired. 
• Likewise, the organization may, for just and reasonable causes,
refuse to allow the religious to renew the temporary vows or to 
make profession of perpetual vows; however, it cannot do so 
because of the ill-health of the religious, unless it be clearly 
proven that the religious had fraudulently concealed or hidden 
such illness before the profession (Canon 637).

Since a religious cannot be dismissed after the expiration 
of the first temporary vows for reason of illness—even when it 
is evident that such illness already existed before the talcing 
of the first vows, except wilful deceit can be proved—it is very 
important that the religious organization take all possible pre
cautions to ascertain the state of health of the candidates before 
they are admitted to the first vows.

Temporary Permission to Live Outside the Community

553. The indult for remaining outside the cloister—either 
temporarily (i.e., the indult of exclaust rat io) or permanently 
(i.e., the indult of scecularizatio)—can be granted by the Apos
tolic See only in the case of organizations under papal law; in 
diocesan religious organizations, such indults may be granted 
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also by the local Ordinary (Canon 638). The Committee for the 
Authentic Interpretation of the Code has declared that the local 
Ordinary mentioned in Canon 638 is the Ordinary of the place 
where the religious lives, not the Ordinary of the place where 
the principal house of the religious organization is located.111

Religious who have obtained from the Apostolic See the 
indult of exclaustratio, remain bound by the vows and all the 
other obligations of their profession compatible with their state 
of temporary separation. However, they may not wear the ex
terior form of the habit of their community; they lose the active 
and passive vote for the duration of the indult, but enjoy the 
purely spiritual privileges of their religious organization; they 
also become subject to the local Ordinary of the place where 
they stay by reason of their vow of obedience, in place of the 
superiors of their own organization (Canon 639). By Declara
tion of the Committee for the Authentic Interpretation of the 
Code, the local Ordinary in granting the indult may allow the 
temporarily secularized religious to wear the habit for special 
reasons.112

554. The Code states that the religious who obtains an indult 
to live temporarily outside his organization must keep the 
religious vows and other obligations in so far as they can be 
reasonably kept in his life outside the monastery. The law does 
not state any particulars about the vow of poverty, but, since 
he remains a religious, it seems that whatever he acquires by 
his work becomes the property of the religious organization. 
Since he has to provide for his own living, it seems that he has 
the use and administration of the goods he acquires. The reason 
for which he obtained the indult may also entitle him to further 
rights over those goods—as, for instance, when an indult was 
obtained to support a needy father or mother.

The question whether the religious organization has any obli
gation to support the religious who is temporarily separated 
from the organization is answered in the negative by Brandys 
and Vermeersch-Creusen, but it seems that the organization is 
obliged to come to his aid if he does not have the necessary 
means for a decent living, because he still remains a member 
of the organization. 'Since, however, the organization at the

“July 24, 1939; Acta Ap. Sedis, XXXI, 321.
“Nov. 12, 1922; Acta Ap. Sedis, XIV, 662. 
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profession of the religious binds itself implicitly only to sup
port the religious in the manner in which this obligation is 
usually understood—namely, after the manner in which its 
members living in the community are supported—it seems the 
organization has a right to insist that he return to the com
munity, if he claims the rights of a member of the community.

At the expiration of the Apostolic indult, either because 
the motive reason for which the indult was granted has ceased 
or the time for which it was granted has expired, the religious 
is obliged to return and the community is obliged to receive 
him. He may also return at any time before the indult expires. 
Supposing that he returns before the indult expires, and after 
a short time changes his mind and wants again to make use of 
the indult and leave the community, can he do so, or was the 
indult cancelled by his voluntary return? There is nothing 
definite in law on this point. The religious organization, how
ever, should protect itself against his fickleness by admitting 
him only on condition of a written renunciation of the indult 
to be forwarded to the Holy See.

Indult of Secularization

555. When a religious, having obtained the indult of secu
larization, leaves the organization: (Ji) he is cut off from his 
organization, must lay aside the external form of the habit of 
the organization, and is on the same footing as secular priests 
with regard to the Mass, Divine Office, and the use and admin
istration of the sacraments; he is relieved of his vows, but, 
if he is in sacred orders, the obligations attached to major orders 
remain; he is not obliged to recite the Divine Office, where such 
obligation arose by virtue of the religious profession, nor is 
he bound by any other rules and constitutions of his former 
organization.

If by Apostolic indult he is again received into the organi
zation, he must make a new novitiate and profession, and his 
place among the professed members is to be reckoned from the 
day of his new profession (Canon 640).

The indult of secularization separates the religious com
pletely from his religious organization, and wipes out all the 
effects of the religious profession in so far as the obligations 
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of the vows and of the rule and constitutions are concerned. 
In this aspect the law is new, for under the former Canon Law 
the vows were not ipso facto dissolved. The secularization of 
the Code dissolves all religious vows, both simple and solemn. 
The secularization does not take effect until the religious who 
asked for and obtained it, accepts it and leaves the organization. 
Before he leaves, he still has a chance to decline the indult, 
even though the Superior General has already issued the decree 
for the execution of the indult, according to Canon 56 of the 
Code. In its declaration on this point, the Sacred Congrega
tion of Religious states that, if the superiors have grave objec
tions to the refusal of the religious to accept the indult and 
do not want him to remain in the community, they should refer 
the matter to the Sacred Congregation of the Religious.118 The 
Committee for the Authentic Interpretation of the Code de
clared 114 that the regulations of Canon 640 regarding the effects 
of the secularization apply to all who obtained an indult of 
secularization, whether from the Apostolic See or from the local 
Ordinary.

556. With reference to the refusal to accept the seculariza
tion, the question arises whether, if the religious first accepts 
it, he may afterwards, before he has left the religious house, 
refuse to take the indult. Nothing definite can be said on this 
question, but it seems that according to the opening words of 
Canon 640—“when a professed religious, having obtained the 
indult of secularization, leaves the organization”—the final step 
which separates him from the organization consists not merely 
in the acceptance of the indult, but in the acting on the indult, 
namely, his leaving the organization.118 Vermecrsch 110 touches 
on this question, saying that the acceptance once made com
pletes the legal act, and it is no longer in the power of one 
party to escape the effects of the act. He suggests, however, 
that it might be in harmony with the intention of the above 
declaration of the Sacred Congregation if, by the mutual con
sent of both superior and the subject, the act of acceptance 
be considered as not made.

“August 1, 1922; Acta Ap. Sedis, XIV, 501.
“‘November 12, 1922; Acta Ap. Sedis, XIV, 662.
“Maroto, IV, 99-106.
“ Periodica, XI, 151.
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Secularized Religious Who Are in Major Orders

557. If a religious in major orders did not lose his diocese 
(as determined by Canon 585), and returns to the world either 
at the expiration of his temporary vows or by indult of secu
larization, he must go to his own diocese, and his proper Ordi
nary is bound to receive him. If he lost his proper diocese, he 
cannot exercise his major orders outside the religious organi
zation until he has found a bishop who is willing to receive 
him, or until the Holy See has made other provision for him.

The bishop may receive the secularized religious either un
conditionally or for a three years’ probation. If he receives 
him unconditionally, the religious becomes forthwith incardi- 

►*nated in that diocese; in the other case the bishop can prolong 
^the time of probation, not however for longer than another 

term of three years. When the second term of three years has 
' expired, the religious becomes ipso facto incardinated, unless 
Mie has been dismissed before the end of the term (Canon 641). 
In reference to the prolongation of the time of probation spoken 
of here, the Committee for the Authentic Interpretation of the 
Code declared on July 27, 1942, that the words of Canon 641, 
§ 2, “episcopus potest probationis tempus prorogare,” are to 
be understood, not only of express prolongation, but also of tacit 
prolongation.117

Canon 585 states that by the profession of perpetual vows, 
either simple or solemn, the professed loses the proper diocese 
he had in the world. He is therefore cut off completely from 
his former diocese, and the former proper Ordinary has no 
obligations towards such a secularized religious. If a young 
man was in minor orders before he entered a religious organi
zation, and did not lose his diocese by perpetual profession but 
got secularized during the three years of temporary vows, he 
remains a cleric of the diocese to which he belonged before he 
joined the religious community. If he was promoted to minor 
orders in the community during his temporary vows, and then 
obtains a secularization, must his proper bishop receive him 
as a cleric? It seems the bishop must receive him, for the reli
gious has not yet lost his proper diocese. Since, however, the 
bishop has a right to judge who is or is not a fit subject for

m Acta Ap. Sedis, XXXTV, 241. 
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the priesthood in his diocese, the bishop can make use of the 
power which Canon 211 gives him—namely, for a just reason 
he may reduce a cleric in minor orders to the lay state. Leit
ner118 seems to hold that one can infer from Canons 640, n. 
1, and 669, that the secularization itself effects the reduction 
of a cleric in minor orders to the lay state. However, Canon 
640, n. 1, does not speak of clerics, but of all secularized reli
gious, men and women; Canon 669 speaks of the dismissal of 
perpetually professed religious who are in minor orders, and is 
therefore not to the point in the case of a man in temporary 
vows.

558. The condition of secularized clerics in major orders is 
very explicitly defined in the Code. This new law changes the 
former law on the condition of secularized men in major orders 
to some extent, though in substance it is about the same as the 
Decree “Auctis admodum” of November 4, 1892, which for
bade the secularized religious in major orders to leave his com
munity until he had found a bishop who was willing to receive 
him. If he left before getting a bishop, he fell ipso facto into 
suspension from orders. By the Code he is not forbidden to 
leave to look for a bishop, but, before he gets a bishop, he may 
not exercise his major orders while he is away from the religious 
organization, unless he obtains permission from the Holy See 
to exercise the orders in the meantime.

559. Every professed religious who has returned to the 
world, though he may exercise sacred orders after the manner 
defined in the preceding Canon 641, is forbidden without a new 
and special indult of the Holy See:

(1) To hold any benefice in minor or major basilicas and 
in cathedral churches;

(2) To hold any professorship or office in the major and 
minor seminaries or colleges in which clerics are educated, and 
also in universities and institutions which enjoy the papal privi
lege to confer academic degrees;

(3) To hold any office or position in the Curia of the bishops, 
or in religious houses of either men or women, even in the case 
of diocesan congregations (Canon 642, § 1).

These rules apply also to those who have taken temporary 
vows or the oath of perseverance, or who have made certain

“•uHandbueh des kath. Kircbenr.,” Ill, 454.
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special promises according to the constitutions of their organi* 
zations, and have been dispensed from them, if they have been 
bound by them for fully six years (Canon 642, § 2).

The Committee for the Authentic Interpretation of the Code 
declared on November 24, 1920, that Canon 642 also affects reli
gious who, before the promulgation of the Code, had obtained 
permission from the Holy See to stay outside their religious or
ganization.119 Canon 642, § 1, seems to refer to the perpetually 
professed, as may be deduced from the Decree of the Sacred 
Congregation of the Religious, June 15, 1909.120 In reference 
to those organizations which have no perpetual vows but only 
temporary ones, or an oath of perseverance, or certain promises 
to stay in the organization, Canon 642, § 2, provides that, if the 
members have been fully six years under such a profession and 
then get a dispensation, the men are barred from the secular 
benefices, offices or positions mentioned in this Canon. This para
graph of Canon 642 is taken almost verbatim from a Decree of 
the Sacred Congregation of the Religious, April 5, 1910.121

Effects of Secularization, Dismissal, and Voluntary De
parture on the Holding of Temporal Goods

560. Religious who leave their organization either on the 
expiration of the term of temporary vows or in virtue of an 
indult of secularization, or who have been dismissed from the 
organization, cannot demand any compensation for services 
rendered by them to the organization (Canon 643, § 1).

If, however, a woman was received without a dowry and she 
•cannot provide for herself out of her own goods, the organiza7 
tion must give her out of charity that which is required for 
the safe and proper return to her home, and provide her for 
a certain period—to be fixed by mutual agreement, or in case 
of disagreement by the local Ordinary—with the means for a 
decent livelihood in accordance with natural equity (Canon 643, 
§ 2).

The Code speaks of women who were received without a 
dowry, and who have no other goods or property to support

m Acta Ap. Sedis, XII, 575.
130 Acta Ap. Sedis, I, 523.
13 Acta Ap. Sedis, II, 232.
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them until they can earn their livelihood. If they brought a 
dowry, that must be returned to them (as was stated in Canon 
551), and the Code supposes that the dowry is sufficiently large 
to furnish them maintenance until they find suitable employ
ment. Equity and charity may oblige the organization to assist 
even women who have a dowry, if it be so small as to keep them 
only for a few days. Thus, the Sacred Congregation of Religious 
on March 2, 1924, ruled that if the dowry is not large enough to 
provide for the needs of a religious woman who leaves the com
munity, the religious organization is not relieved from all 
further responsibility by restoring it to her, but, in accordance 
with Canon 643, § 2, it must render her further assistance.122 An 
organization of men may likewise be obliged by equity and 
charity to render the men who leave or are dismissed some assist
ance until they can find employment. It is not a matter of 
justice, for those who entered a religious organization knew that 
they entered to give their services freely for the sake of the reli
gious motive which, if they were sincere, they had when they 
asked to be received; if they were not sincere, they practised 
fraud on the community.

Illegal Departure from the Religious Organization

561. Any religious who has made profession of perpetual 
vows, either simple or solemn, and unlawfully leaves the re
ligious house with the intention of not returning, or who, having 
left the house legitimately, does not return because he intends 
to withdraw himself from religious obedience, is called an 
apostate from the religious life {apostata a religione). The cul
pable intention of disowning religious obedience is legally pre
sumed, if within one month the religious has neither returned 
nor manifested to his superior his intention of returning.

A “fugitive” is one who leaves the religious house without 
the permission of his superior, but with the intention of re
turning to the religious organization (Canon 644).

If the intention not to return can be proved in the external 
forum from other circumstances, there is no need of the pre
sumption of law, and the apostate can be declared guilty of the 
crime as soon as proof has been furnished of his intention to

•m Acta Ap. Sedis. XVI, 165.
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apostatize from the religious life. Greater caution is necessary 
in judging the circumstances when the religious has left the 
house with the permission of the superior. Even the presump
tion of law that he stayed away with the intention to apostatize 
when he is still absent thirty days after the date on which he 
should have returned, can be refuted by proof to the contrary.

The Code is severer than the old law in this, that it regards 
apostasy from organizations with simple vows in the same light 
as apostasy from those with solemn vows, while in the former 
Canon Law the apostasy from religious life (a religione) oc
curred only in the case of solemnly professed religious. If a 
religious in temporary vows, or one who has made the promise 
of perseverance in organizations which have no vows, illegally 
leaves the organization with the intention not to return, he is 
not an apostate, and does not incur the penalties of the common 
law against apostasy.

562. The definition of a fugitive in the Code has a broader 
application than that of apostates. The Code states that any 
religious who deserts the house without permission of the su
perior but with the intention to return, is a fugitive. It seems, 
therefore, that all professed religious are comprehended, whether 
the vows are temporary or perpetual, simple or solemn. Merely 
leaving the house for a short time without permission, does not 
make a religious a fugitive. Some commentators hold that, if a 
religious stays out over twenty-four hours, he becomes a fugi
tive; some hold that he is to be called a fugitive only after 
two or three days’ illegal absence. Much depends on the con
stitutions of each religious body, since the common law does 
not determine the length of time required to make one a fugi
tive. The Constitutions of the Friars Minor regard a religious 
as a fugitive, if he is illegitimately absent from the house over 
one natural day, whether he leaves the house without permis
sion, or, being away with permission, absents himself for over 
a day longer than the appointed period.

563. Neither the apostate nor the fugitive is relieved of the 
obligations of his rule and vows, and both must return without 
delay to their organization. The superiors must seek them with 
solicitude, and receive them if they return animated by sincere 
repentance. The local Ordinary—and, if the monastery be ex
empt, also the regular superior—shall exercise due circumspec
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tion in effecting the return of apostate or fugitive nuns (Canon 
645).

The penalties decreed by the Code against apostates and 
fugitives are contained in Canons 2385-2386.

TITLE XVI

OF THE DISMISSAL OF RELIGIOUS

564. By the natural law itself every society, even an imper
fect one. must have the right to defend itself against its members* 
who by their scandalous lives impede the work and progress of 
the others, and constitute a threat of harm to the religious or
ganization itself as well as inflicting grave harm upon themselves. 
In this the religious community must be guided by the principle 
that the public good of the community must prevail over the 
private good of the wayward member. This defense of the re
ligious community must sometimes take the form of compulsory 
dismissal of a religious who shows no sign of amending his scan
dalous way of life. While it is called compulsory dismissal, it 
may in a sense also be called voluntary, because only by his own 
willful acts and stubborn refusal to amend does the religious 
make himself subject to dismissal.

Formerly many and great difficulties accompanied the pro
cedure to be followed in dismissing religious, and they remained 
until in June 28, 1872, the Holy See by Decree of the Sacred 
Congregation on the Discipline of Regulars issued a summary 
form of the process for Italy, consisting of proof of the incor
rigibility of the religious, his defense, and finally the decree of 
dismissal. When the three years of temporary vows before sol
emn vows were ordered for men (1857) and for women (1902), 
the form for dismissal of these was further simplified and was 
substantially contained in the Constitution “Conditae” of Decem
ber 8,1900, for congregations of women in simple vows Finally, 
the Sacred Congregation of Religious on May 16, 1911, issued a 
new and complete form, which with some modifications is incor
porated into the Code and is binding on all religious organiza
tions.
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g The following religious are ipso facto considered as lawfully 
dismissed:

(1) Religious who publicly apostatize from the Catholic 
faith;

(2) A religious who has run away with a person of the 
opposite sex (cum viro aut cum muliere);

(3) Religious who attempt or contract marriage, even the 
so-called civil marriage.

In these cases it suffices that the major superior with his 
chapter or council makes a declaration of the fact in the man

fl net prescribed by the constitutions. He must take care to pre- 
serve in the records of the house the collected evidence of the 
fact (Canon 646).

The Code in Canon 646 speaks of religious generally. This 
Canon, therefore, applies to all professed religious, whether 
their vows are temporary or perpetual, simple or solemn. If the 
religious fled accompanied by a child under twelv.e or fourteen 
years respectively (according to the sex), the case does not 
come under this Canon, for the person of the opposite sex must 
be of the age of puberty to come under the term **mulier” or 
“vir.” If the person of the opposite sex accompanying the 
fugitive religious is a blood relation in the direct line, or in 
the first degree of the collateral line, it is reasonable to assume, 
as Leitner holds,123 that the case does not fall under Canon 646, 
since travelling with such persons does not ordinarily show evil 
intention or purpose.

However, it should be noted here that the Committee for 
the Authentic Interpretation of the Code on July 30, 1934, 
published a very important decision in which it is stated that 
the declaration of the fact of the commission of one of the crimes 
enumerated m Canon 646, § 2, drawn up by the Superior and his 
Council in the manner prescribed by the constitutions, is not 
required in order that the offender be considered ipso facto 
legitimately dismissed. In the same decision another noteworthy 
important fact was declared, namely, that, though religious who 
are dismissed after canonical trial without being freed from the 
vows have, according to Canon 672, § 1, the obligation to return 
to the cloister, and after giving signs of complete amendment 
for three years the religious organization must receive them

“•“Handbnch des kath. Kirchenr.,” Ill, 462.
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again into the community; those, however, who are ipso facto 
dismissed in virtue of Canon 646 do not enjoy the favor of 
Canon 672, § 1. Consequently, there is never any obligation on 
the part of the religious organization to receive them back into 
the community.124

Chapter I

OF THE DISMISSAL OF RELIGIOUS IN TEMPORARY VOWS

565. In orders and in congregations of papal law, the pro
fessed religious with temporary vows can be dismissed by the 
supreme head of the organization, or the abbot of an independ
ent monastery, with the consent of their respective councils 
to be expressed by secret vote. In monasteries of nuns, the local 
Ordinary—or, if the house is subject to the regulars, the regular 
superior—can dismiss the nun, after the superioress of the mon
astery with her council have in writing attested the reasons fo: 
dismissal. In diocesan congregations, the Ordinary of the plae< 
where the house is located has the right to dismiss the sister, 
but he shall not make use of his right without the knowledge 
nor against the reasonable objection of the superioresses (Canon 
647, § 1).

566. The aforesaid persons are gravely bound in conscience 
not to exercise the right of dismissal except under the following 
conditions:

(1) The reasons for dismissal must be grave;
(2) These reasons may be either on the part of the religious 

organization [e.g., inability of the subject to serve the pur
poses of the community] or on the part of the religious [e.g., 
loss of vocation]. The lack of the religious spirit which is a 
source of scandal to others is a sufficient reason for dismissal, 
if repeated admonition together with a salutary penance has 
produced no effect. Poor health is no reason, unless it is known 
with certainty that it was fraudulently concealed or disguised 
before profession; thus, the Sacred Congregation of Religious 
ruled on February 5, 1925, that if a religious in any order or 
congregation becomes insane during the three years of tempo
rary profession so that he cannot be admitted to solemn or

w Acta Ap, Sedis, XXVI, 494. 
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perpetual vows, he cannot be dismissed and the order or con
gregation is responsible for his care;123

(3) The reason for dismissal must be known with certainty 
to the superior who decrees the dismissal, but a formal canoni
cal trial to establish the reason is not necessary. The religious, 
however, must be informed of the reason for the dismissal, and 
an ample opportunity given to answer the charges: this answer 
must be faithfully submitted to the superior who has the right 
of dismissal;

(4) The religious has the right to appeal to the Holy See 
against the decree of dismissal, and, pending the appeal, the 
dismissal has no juridical effects ;

(5) In reference to the dismissal of religious women Canon 
643, § 2, must be observed, which states that, if a woman has 
been received without a dowry and has no means of her own, 
she must be furnished with the necessary means to reach her 
home in safety and to enable her to live for a while until she 
can take care of herself (Canon 647, § 2).

With reference to the appeal of the religious against the 
decree of dismissal, the question arose as to the length of time 
that is open to the religious for the appeal after he gets the 
decree of dismissal. The Sacred Congregation of the Religious 
declared that the right of recourse must be exercised within 
ten days from the time when the religious has been informed 
of the decree of dismissal. The Sacred Congregation further 
states that the religious can make this recourse either by letter 
addressed to the Sacred Congregation, or through him who com
municated to the religious the decree of dismissal. To prove 
that recourse was taken, it suffices to draw up an authentic 
document, or to have the testimony of at least two trustworthy 
men.

In reckoning the ten days within which the recourse is to 
be made, the first day is not counted (Canon 34, n. 3). Ac
cording to Canon 35, if the religious does not know of his right 
of recourse, or if he is not able to act, the recourse remains 
open to him even after the lapse of the ten days, and the ten 
days begin to run only from the day on which he obtained 
knowledge and was able to act. When the superior informs 
the dismissed religious of the decree of dismissal, it is advisable

» Acta Ap. Sedis, XVII, 107. 
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that he should also tell him of his right of recourse and of the 
interval within which it must be exercised.

Pending the recourse, the dismissed religious is still to be 
considered a religious; he is bound to perform the same duties 
and enjoys the same rights as other religious, just as before 
the dismissal. He has, therefore, the right and duty to live in 
the religious house, and must remain under the obedience of the 
superior.120

567. A religious who has been dismissed according to Canon 
647 is ipso facto absolved from all the religious vows; a cleric 
in major orders, however, is subject to the obligation of those 
orders and to the other regulations of Canons 641-642. A cleric 
in minor orders is by the very dismissal reduced to the state 
of the laity (Canon 648).

Canon 641 refers to secularized religious in major orders, 
and the Code here applies the same rules to religious in major 
orders who are dismissed during their temporary vows. To 
them also Canon 642 applies, which enumerates certain bene
fices and positions which a secularized cleric is forbidden to 
hold.

Chapter II

OF THE DISMISSAL OF RELIGIOUS WITH PERPETUAL VOWS 
IN NON-EXEMPT CLERICAL AND IN ALL LAICAL 

ORGANIZATIONS

568. In non-exempt clerical and in all laical organizations 
of men, a religious with perpetual vows cannot be dismissed 
unless he has previously committed three offenses and been 
twice admonished without result, in accordance with the rules 
of Canons 656-662 (Canon 649).

When such a threefold offense has been committed and the 
prescribed warnings have been made without producing the 
amendment of the religious, the supreme head of the organi
zation with his council, considering all the circumstances of 
the case, shall deliberate whether there is cause for dismissal 
(Canon 650, § 1).

If the majority of the votes are in favor of dismissal:
(1) In diocesan congregations the entire matter is to be

“Sacred Congregation of Religious, July 20, 1923; Acta Ap. Sedis, 
XV, 457. 



330 PRACTICAL COMMENTARY ON THE CODE

referred to the Ordinary of the place in which the religious 
house of the professed religious is located, and he has the right 
to decide the matter according to his prudent judgment fol
lowing the rules of Canon 647;

(2) In an organization of papal law the supreme head of 
the organization issues the decree of dismissal, but in order to 

) have effect it must be confirmed by the Holy See (Canon 
650, § 2).

4 The religious has a right to defend himself freely, and his 
^defense must be faithfully entered in the acts of the pro- 
1 ceeding (Canon 650, § 3).

Dismissal of Religious Women

569. For the dismissal of religious women with perpetual 
}-vows, either simple or solemn, serious external causes are re

quired together with incorrigibility (which means that, after 
attempts to correct the Sister have been made unsuccessfully, 
the superioress judges that there is no further hope of amend
ment). The rule of Canon 650 that the dismissed religious must 
be given a chance to defend herself and that this defense must 
be included in the acts of the case, holds good also in the 
dismissal of religious women (Canon 651).

In the case of diocesan congregations, it is the duty of the 
Ordinary of the diocese in which the house of the respective 
professed sister is located to inquire into the reasons for dis
missal and to issue the decree of dismissal (Canon 652, § 1).

In the case of sisterhoods with solemn vows, the local Ordi
nary shall forward all acts and documents to the Sacred Con
gregation together with his vote on the case, and also that 
of the regular superior if the monastery is subject to the 
regulars (Canon 652, § 2).

In the case of other organizations of women under papal law, 
the Mother-General (i.e., the highest superioress, by whatever 
name she may be called) of the organization shall refer the en
tire matter of dismissal with all acts and documents to the 
Sacred Congregation. In this as in the preceding case, the 
Sacred Congregation will then decide what action is to be taken, 
but the law of Canon 643, § 2, must be observed in case of 
dismissal (Canon 652, § 3). Canon 643, § 2, declares that 
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a sister who was received without a dowry and has no means 
of her own, must be provided with the necessary means to 
reach her home in safety and to keep her for some time until 
she can support herself.

Dismissal in Case of Great Scandal or Danger of Very 
Great Harm to the Community

570. In the case of grave external scandal or of very serious 
imminent injury to the community, a religious may be dismissed 
immediately and deprived of his habit by the major superior 
with the consent of his council. If there be danger in delay 
and time does not permit recourse to the major superior, he 
may be dismissed even by the local superior with the consent 
of his council and of the local Ordinary: in this case, the Ordi
nary or the major superior, if he be present, must without 
delay submit the matter to the judgment of the Holy See 
(Canon 653).

This Canon provides in general for emergencies which might 
happen, and in which the regular proceedings of dismissal are 
too slow to avoid serious disaster. Canon 646 stated the three 
cases in which the religious is by the very commission of the 
crime dismissed from the religious organization. Canon 653 
provides protection to the religious community in unusually 
serious emergencies. Lest haste and excitement cause injustice 
to the offending religious, the Code provides sufficient safe
guards in the proceedings against him.

Chapter III

OF THE CANONICAL TRIAL FOR THE DISMISSAL OF RELIGIOUS 
WITH PERPETUAL SOLEMN OR SIMPLE VOWS IN 

EXEMPT CLERICAL ORGANIZATIONS

571. A male religious who has taken solemn or simple per
petual vows in a clerical exempt organization shall not be dis
missed except by the process of a canonical trial: all contrary 
privileges are revoked, and the cases mentioned in Canons 646 
and 668 are the only exceptions to the rule of this Canon 
(Canon 654). These exceptions are the three crimes of public 
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apostasy, running away with a woman, and marriage or an 
attempt to marry. Canon 646 rules that every religious who 
is guilty of one of these offenses is to be considered ipso facto 
legitimately dismissed. The case of Canon 668 is the same as 
that considered under Canon 653, namely, unusual emergencies 
involving great scandal or very grave and imminent danger to 
the religious community.

The power to issue the sentence of dismissal is vested in 
k the supreme head of the organization or monastic congrega
tion, with his council or chapter: this must consist of at least 
four religious, and, if that many are not at hand, the president 
with the consent of the others who constitute together with him 
the collegiate tribunal, must elect other religious to complete the 
tribunal. The president with the consent of the other judges 
shall nominate a promotor justifice (or prosecutor), in accord
ance with the regulations of Canon 1589, § 2, which rules that 
in the tribunal of religious the prosecutor must be a member 
of the same religious organization (Canon 655).

572. A canonical trial may be initiated only under the fol
lowing conditions: (J) grave external offenses must have been 
committed either against the common law or the special law 
for religious; (®) the admonitions must have been given; @) 
there must be a failure to amend (Canon 656).

The offenses must be at least three in number and of the 
same species, or, if of different species, they must be such 
that, taken together, they manifest perversity of will and 
obstinacy m sin. One continued offense which is made virtu
ally threefold by the admonitions, is also sufficient (Canon 657).

The three offenses must be grave. By an offense the Code 
in Canon 2195 understands an external and morally imputable 
violation of a law to which at least an indeterminate canonical 
sanction is attached. Though the violation of a law appears 
grave on its face, there are many reasons why grave guilt may 
be absent in a given ease. Canons 2199-2209 which deal with 
the imputability and the causes which either aggravate or 
diminish it, are of great importance in determining the gravity 
of guilt in a violation of a law. Before it is certain that the 
three offenses spoken of here in connexion with the canonical 
trial are gravely sinful, the prosecutor cannot begin the proc
ess, as is evident from the opening words of Canon 656.
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The Admonitions and Failure of Amendment

573. To justify an admonition, it is necessary that the offense 
be notorious, or that it be manifest either from the extrajudicial 
confession of the culprit or from other sufficient proofs fur
nished by previous investigation. In making the investigation, 6 
the rules of Canons 1939 sqq. are to be observed, congrua con- 
gruis referendo (Canon 658). The Latin phrase means that, 
where these Canons speak of the local Ordinary, they are to 
be applied to the immediate major superior of the religious 
organization; where the Canons speak of delegating one of the 
synodal judges to make the investigation, the .religious superior 
delegates a religious of his organization.

The admonition must be given by the immediate major 
superior personally or by another acting on his mandate, but 
the superior must not give the mandate until he has obtained 
information on the facts, according to the terms of the pre
ceding Canon 658; the mandate given for the first admonition 
holds good also for the second (Canon 659).

There must be two admonitions, one for each of the first 
two offenses; in the case of continued or permanent offenses, 
an interval of at least three whole days must elapse between 
the first and second admonitions (Canon 660).

The superior shall add to the admonitions appropriate ex
hortations and corrections, and impose in addition penances 
and other penal remedies calculated to effect the amendment 
of the culprit and the reparation of the scandal. The superior 
is also bound to remove the culprit from the occasions of re
lapse, even to the extent of transferring him, if necessary, to 
another house where the vigilance will be easier and the occa
sion of offending more remote. To each admonition must be^ 
added the threat of expulsion (Canon 661).

The religious is considered not to have amended if, after 
the second admonition, he commits a new offense, or perseveres 
in the old one; after the last admonition, at least six days 
must elapse before further steps may be taken (Canon 662).

The Canonical Trial

574. After the admonitions and corrections have proved 
unavailing, the immediate major superior shall carefully collect
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all the acts and documents and send them to the supreme head 
of the organization. The supreme superior shall give the docu
ments to the prosecutor who must examine them and submit 
his conclusions (Canon 663).

The prosecutor has the right to institute such further in
vestigations as he shall think proper. If he concludes that the 
accusation should be made against the culprit, the canonical 
trial must be begun, and conducted according to the rules of 
the Canons of the First Part of the Fourth Book, congrua 
congruis referendo. During the trial it must be shown that the 
offenses were committed, that the two admonitions were given, 
and that the culprit failed to amend (Canon 664).

After careful consideration of the charges of the prosecutor 
and the defense of the accused, the tribunal may pronounce 
the sentence of dismissal, if they judge that the commission of 
the offenses, the giving of the admonitions, and the failure 
of amendment have been sufficiently proved (Canon 665).

The sentence cannot be executed unless it is confirmed by 
the Sacred Congregation, to which the president of the tribunal 
shall forward as soon as possible the sentence and all the acts 
of the process (Canon 666).

For distant countries and also in ordinary cases, the supreme 
superior may, with the consent of his council or chapter, dele
gate the power of dismissal to trustworthy and prudent reli
gious: these must be at least three in number, and are bound 
to proceed according to the foregoing Canons 663-666 (Canon 
667).

575. In the case of grave external scandal or very great 
and imminent harm to the community (as stated in Canon 
653), the religious may be immediately dismissed by the major 
superior; if there is danger in delay, and there is no time to 
have recourse to the major superior, he may be dismissed also 
by the local superior with the consent of his council. The 
religious who is dismissed must at once take off the religious 
habit. After the dismissal of the religious the trial must be 
begun immediately, if it had not been started, and must be con
ducted according to the foregoing Canons (Canon 668).
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Chapter IV

OF DISMISSED RELIGIOUS WHO HAVE TAKEN 
PERPETUAL VOWS

576. The religious who has taken perpetual vows remains 
bound by his vows after dismissal from the organization, unless 
the constitutions of the organization or Apostolic indults de
clare otherwise. If the cleric is in minor orders, he is by the very 
dismissal reduced to the state of a layman (Canon 669).

A cleric in major orders who has committed one of the three 
offenses mentioned in Canon 646 (to which ipso facto dimisssal 
from the religious organization is attached), or who has been 
dismissed for an offense which is punished by the common law 
with loss of good repute {infamia juris), or with deposition or 
degradation, is forbidden ever to wear the clerical garb (Canon 
670).

577. If a cleric in major orders has been dismissed for of
fenses less serious than those mentioned in the preceding Canon 
670, the following rules obtain:

(1) He remains ipso facto suspended until he obtains abso
lution from the Holy See;

(2) The Sacred Congregation may, if it deems it proper, 
command the dismissed religious to stay in a specified diocese 
wearing the garb of the secular clergy, after the reasons for 
his dismissal have been communicated to the Ordinary;

(3) If the dismissed cleric does not obey the orders of the 
Sacred Congregation, referred to in n. 2, the religious organi
zation has no obligations towards the dismissed, and he is thereby 
deprived of the right to wear the clerical garb;

(4) The Ordinary of the diocese assigned to the dismissed 
religious for his residence shall send him to a house of penance, 
or commit him to the care and vigilance of a pious and prudent 
priest. If the religious does not obey, the religious organization 
has no responsibility towards him, and he forfeits the right to 
wear the clerical garb;

(5) If the dismissed religious obeys the orders of the Sacred 
Congregation and of the Ordinary, and has no other means of 
providing for himself, the religious organization to which he 
belonged shall in the spirit of charity furnish him with the 
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necessary maintenance through the Ordinary of the diocese 
where the dismissed religious stays;

(6) If the dismissed religious does not lead a life worthy 
of a cleric, the Ordinary may after one year, or even sooner, 
deprive him of the maintenance charitably furnished by the 
religious organization, order him out of the house where he 
was to stay for probation, and deprive him of the right to wear 
the ecclesiastical garb. The Ordinary shall at once send a report 
of his action both to the Sacred Congregation and to the 
religious organization which dismissed him;

(7) If, however, the dismissed religious behaves so well dur
ing the time of probation that he can justly be considered truly 
amended, the Ordinary shall endorse his petition to the Holy See 
for absolution from the censure of suspension, and, after he 
has obtained the absolution, shall, with due precautions and 
limitations, allow him in his diocese to say Holy Mass, and also, 
if he sees fit, to discharge other functions of the sacred ministry 
by which he may properly support himself. In this case the 
religious organization may discontinue the charitable assistance. 
In the case of a deacon or subdeacon, the matter should be 
referred to the Holy See (Canon 671).

A dismissed religious whose vows have not been dissolved 
is bound to return to the cloister. If he has for three years 
given signs of complete amendment, the religious organization 
is bound to receive him: however, if either on the part of the 
organization or on the part of the religious there are serious 
objections against the return, the matter shall be submitted to 

1 the judgment of the Holy See (Canon 672, § 1).
If his vows have been dissolved or have ceased, and the 

dismissed religious has found a bishop who is willing to receive 
him, he shall remain under the jurisdiction and special vigi
lance of the bishop, the regulations of Canon 642 (about the 
benefices and offices which a secularized religious may not 
hold) being duly observed. If the dismissed religious does 
not find a bishop who is willing to receive him, the matter 
•shall be referred to the Holy See (Canon 672, § 2).
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TITLE XVII

OF SOCIETIES OF MEN OR WOMEN LEADING A COM. 
MUNITY LIFE WITHOUT VOWS

578. A society of men or women who lead a community life 
after the manner of religious under the government of su
periors and according to approved constitutions, but without 
the three usual vows of religious life, is not a religious organi
zation properly so called, nor are its members religious in the 
strict sense of the term. Such a society is either clerical or 
laical, of papal law or of diocesan law, as defined by Canon 
488, nn. 3 and 4 (Canon 673).

There are many such societies in the Church. If they are 
approved by the Holy See, they come under papal law; if they 
are approved only by a bishop, they are organizations of dio
cesan law. Such a society may also have the privilege of 
exemption, as, for instance, the Pia Societas Missionum.

579. The erection and suppression of such societies and of 
their provinces and houses are governed by the laws laid down 
for religious congregations (Canon 674). Their government 
is determined by their individual constitutions, but they must 
follow the laws of the Canons 499-530 in reference to their 
superiors and chapters and their confessors and chaplains 
(Canon 675).

Such societies and their provinces and houses are capable 
of acquiring and possessing temporal goods. The administra
tion of goods and property is governed by Canons 532-537. 
Whatever the members of the society acquire in consideration 
of the society, belongs to the society; the members may retain,! 
acquire and administer other goods according to the consti
tutions (Canon 676).

In the admission of candidates the constitutions of the 
society shall be observed, subject to the laws of Canon 542 
on the valid and licit admission of candidates (Canon 677). 
In all matters concerning the arrangement of studies and the 
reception of orders, the members of the society are bound by 
the same laws as the secular clergy, subject to any special 
regulations which the Holy See may have made for the society 
(Canon 678).
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In order to bring the studies in organizations of this kind 
under closer direction of the Holy See, a special Commission 
was set up within the Sacred Congregation of Religious to deal 
with all questions pertaining to the religious and clerical educa
tion of aspirants, novices and junior members. It is to supervise 
their training in literature, science, and preparation for the 
ministry. Consequently, it is authorized to define and outline 
the special norms for the education and formation of the reli
gious; to watch over the ordinances regarding education and 
instruction made by the superiors and chapter; and to inspect 
all reports on these matters submitted by the superiors and 
Apostolic Visitors. The Commission is to hold ordinary or 
extraordinary, partial or plenary, .sessions according to the 
nature and importance of the business to be transacted. The 
Secretary of the Sacred Congregation of Religious presides over 
the sessions, and minutes are to be kept of the discussions held 
and the decisions made. The matters to be brought before the 
Commission for discussion are to be prepared by the officials 
of the Sacred Congregation of Religious, who must also file the 
acts and documents in the archives of the Sacred Congregation, 
and. under the authority of the president of the Commission, 
they are to execute and expedite all decisions of the Com
mission.127

Besides the special obligations imposed by their own con
stitutions, the members of the society are bound by the common 
obligations of clerics, unless the nature of the law, or its con
text, shows that the law is not intended for members of a 
society. They are also bound by the obligations of religious 
as specified in Canons 595-612, unless their constitutions rule 
otherwise. They shall observe the enclosure according to their 
constitutions, under the supervision of the local Ordinary 
(Canon 679).

The members of the society, both clerics and lay members, 
enjoy the privileges of clerics as specified in Canons 119-123, 
and other privileges given directly to the society, but they do 
not have the privileges of religious unless these are granted to 
them by special indult (Canon 680).

580. Besides the proper constitutions of each individual
137 S. C. of Religious, January 24, 1944; Acta Ap. Sedis, XXXVI, 213- 

214. 
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society, the laws of Canons 632-6.35 and 645 shall with due 
distinction (congrua congruis referendo) be observed regarding 
the transition of members to another society or to another 
religious organization, and the departure of members from the 
society, even though it be one of papal law. In the dismissal 
of members, the laws of Canons 646-672 shall be observed 
(Canon 681). The Committee for the Authentic Interpreta
tion of the Code has declared 128 that, if the bond which links 
the members with the society is temporary, the laws on the 
dismissal of temporarily professed religious are to be followed; 
if the bond is perpetual, the laws for the dismissal of religious 
with perpetual vows are to be followed.

By declaration of the Committee for the Authentic Inter
pretation of the Code,120 the following Canons apply to So
cieties without vows: Canon 2386, on penalties for fugitives; 
Canon 2387, on penalties for those whose profession was de
clared invalid on account of fraud; Canon 2389, on serious 
violations of the common life; Canon 2410, on penalties for 
unlawfully sending a subject for ordination to another diocese, 
if the society has the privilege of giving dimissorial letters; 
Canon 2411, on penalties for superiors who receive candidates 
without the qualifications demanded by Canon 542 or without 
the testimonials demanded by Canon 544; Canon 2413, on 
penalties for superiors who interfere with the canonical visita
tion of their subjects.

Secular Institutes for the Christian Perfection of Their 
Members and the Performance of Apostolic Works

Especially from the middle of the nineteenth century, and 
chiefly because of the many restrictions placed on religious com
munities by hostile civil governments in that period, there began 
to arise a new type of organization, such as the Secular Institute 
known as the Opus Dei founded in Madrid in 1928. These were 
not religious organizations even on the plane of those living in 
common without vows, nor yet mere common associations of the 
faithful. In such organizations the members, whether clerics or 
laymen, banded together for the dual purpose of striving after

»March 1, 1921; Acta Ap. Sedis, XIII, 177.
“•June 3, 1918; Acta Ap. Sedis, X, 347
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Christian perfection by observing in the world the evangelical 
counsels and following a rule of life, and that of performing 
more fully the apostolic works of religion and charity. The 
members did not live together in communities or take the public 
vows of religious, so that they were neither religious in the usual 
sense of the term or in that of persons who live together in com
munity without vows. Yet, they were more than merely common 
associations of the faithful. Sometimes they were founded with 
the approbation of the local Ordinaries, sometimes without their 
knowledge. Thanks to the careful selection of their candidates 
and the fervor of their labors, as well as their adaptability to the 
needs and changing circumstances of the times, many of these 
organizations have not only survived, but have flourished and 
have deserved well of the Church. The Holy See, always desir
ous of aiding and encouraging those who seek after Christian 
perfection and anxious to encourage the fullest performance of 
Apostolic works, has now taken cognizance of the existence and 
usefulness of such Secular Institutes both for their members and 
for the Church. By the Constitution “Provida Mater Ec
clesia”130 of February 11, 1947, Pope Pius XII has done for 
these Institutes what Pope Leo XIII, by the Constitution “Con
ditae a Christo” of December 8, 1900, did for religious organiza
tions of simple vows.

The Constitution gives canonical standing to these Secular 
Institutes, and adapts canonical legislation to regulate their es
tablishment, government, growth and development. Thus, they 
may be founded by local Ordinaries after consulting the Sacred 
Congregation of Religious. They are founded as Institutes of 
diocesan right, but provision is made for their subsequent ele
vation to Institutes of pontifical right. The members engage to 
exercise the apostolate and to strive after perfection by following 
a rule of life and promising by private vow or oath to observe 
the evangelical counsels of perfect chastity, obedience and 
poverty—or the restricted use of property, within the limits of 
the constitutions of the Institute. In this they are distinguished 
from common associations of the faithful. The foundation must be 
stable, but the promises on which stability is based may be tem
porary, provided it is understood that the promises will with 
persistency be renewed at stated intervals. In return for the

Acta Ap. Sedis, XXXIX, 114-124; cfr. Appendix IX. 
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members’ submission to the Institute, the latter assumes respon
sibility for their welfare. The common life or dwelling together 
in the same residence is not imposed on the members, or at least 
not on all the members.

The Sacred Congregation of Religious is charged with the 
interpretation and application of the Constitution as well as the 
approbation and development of the Institutes themselves. A 
special Commission was established on March 24, 1947, to assist 
the Sacred Congregation in this.181

PART THREE

OF THE LAITY

581. The laity has the right to receive from the clergy the 
spiritual goods and especially the necessary means of salvation, 
according to the rules of ecclesiastical discipline (Canon 682).

The spiritual goods spoken of here are the ordinary suffrages, 
sacramentals, indulgences, ecclesiastical burial, etc., while the 
necessary means of salvation referred to are the sacraments, 
especially those necessary as a means or by precept for salvation. 
This right is conferred partly by the divine law in reference to 
the necessary means of salvation, especially the sacraments; and 
partly by the ecclesiastical law, as regards the sacramentals, sac
raments not necessary by divine precept, etc. To this right of 
the laity corresponds an obligation on the part of the clergy. 
Both the right and the obligation are more accurately regulated 
throughout the Code.

Laymen are not allowed to wear the clerical garb, with 
the exception of: (1) seminarians and the other candidates 
aspiring to orders referred to in Canon 972, and (2) laymen 
legitimately employed in the service of the church (e.g., sex
tons), while they are within the church building, or outside 
when they take part in some ecclesiastical service (Canon 683). 
Canon 972 refers to seminarians who, by special permission 
of the bishop, are permitted to live outside the seminary under 
the supervision of a priest appointed for that purpose.

“Ibid., 131.
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TITLE XV 111

OF ASSOCIATIONS OF THE FAITHFUL IN GENERAL

582. The faithful deserve praise when they join associa* 
tions which have been erected, or at least recommended, by 
the Church. They should beware of associations which are 
secret, condemned, seditious or suspected, and of those which 
strive to withdraw themselves from the legitimate supervision 
of the Church (Canon 684). The Holy See has condemned cer
tain secret and seditious societies, and has forbidden Catholics 
to join them under pain of excommunication simply reserved 
to itself to be incurred ipso facto (see Canon 2335). In Canon 
684 the general principle underlying such legislation is laid 
down, for, on the one hand, the Holy See commends the faithful 
when they join societies and associations which are inspired by 
Catholic principles and conducted under Catholic auspices, 
while, on the other hand, it cautions them against all organiza
tions which are secret, condemned, or seditious, as well as all 
those which are suspected by, or which try to evade the legitimate 
supervision of, the Church. The Holy Office on Nov. 5, 1930, 
forbade the faithful to join the Young Men’s Christian Associa
tion. and exhorted all bishops to use every means to keep 
Catholics from joining, since membership leads to rationalism 
and indifferentism.1® On Jan. 11, 1951, Canon 684 was invoked 
to bar the laity from the Rotary Club.lb

In the following Canons the Code treats exclusively of asso
ciations which are strictly ecclesiastical, and which are, there
fore, subject to the jurisdiction of the Church in all their actions 
as an ecclesiastical organization. Other societies of Catholic lay
men or women organized for the purpose of Christian charity 
are private affairs of Catholics, just as societies of a literary, 
artistic or social character. Consequently, such societies are not 
subject to the ecclesiastical authorities, except in so far as the 
Church, in her capacity of the divinely appointed authority 
and guardian of the faith and morals of her subjects, has always 
a claim on their obedience. The whole question of the dif
ference between ecclesiastical societies and other societies of 
Catholic laymen or women was discussed in the Acta Apost olica

“ Acta Ap. Sedis, XII, 595. »Ibid., XLIII, 95.
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Sedis in connexion with the case of the St. Vincent de Paul 
Society in the Diocese of Corrientes in Argentina. In this 
decision the Sacred Congregation ruled that the St. Vincent de 
Paul Society is not an ecclesiastical society in the strict sense, 
and that, therefore, the local Ordinary does not have over it the 
authority spoken of in Canons 707 sqq., but only that authority 
which he has over the faithful generally.2

Associations distinct from the religious organizations and 
societies spoken of in Canons 487-681, may be erected by the 
Church either to promote a more perfect Christian life among 
her members, or for the undertaking of works of piety and 
charity, or for the advancement of the public cult (Canon 685).

Erection of an Association

583. No,society is recognized in the Church unless it has 
been either erected by the competent ecclesiastical authority, 
or at least approved by it. The right to erect or approve 
associations is vested in the Roman Pontiff, and also in the 
local Ordinary except in the case of those associations the 
erection of which is by Apostolic privilege reserved to others. 
Even though it can be proved that a papal privilege was 
granted, the written consent of the local Ordinary is always 
required for the validity of the erection, unless it is stated 
otherwise in the privilege: however, the consent of the Ordi
nary granted for the erection of a religious house applies also 
to the erection in that same house—or in the church attached 
to it—of an association which is not constituted after the 
nature of an organic body and is proper to the respective 
religious organization (Canon 686, §§ 1-3).

584. The vicar-general in virtue of a mere general mandate, 
or the vicar-capitular, cannot erect associations or give consent 
for their erection or aggregation. The letters of erection given . 
by persons who in virtue of an Apostolic privilege have the 
right to erect an association must be given gratis, excepting 
only a tax for covering the necessary expenses (Canon 686, 
§§ 4-5).

The phrase, “ constituted after the manner of an organic
‘Sacred Congregation of the Council, Nov. 13, 1920; Acta Ap. Sedis, 

XIII, 135. 
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body,” occurs frequently in the decrees of the Sacred Congre
gation of Indulgences dealing with confraternities. It is not 
easy to render the precise meaning of the phrase. In general, 
it means an association which has a more complete organization 
than the Uniones Pice and Pia Opera have. Some of the char
acteristics of associations constituted after the manner of an 
organic body are given in an Instruction of the Sacred Con
gregation of Indulgences and Sacred Relics:3 they usually 
have regulations for the reception of members with certain 
solemnities and sacred rites (as for instance, petition and pres
entation of the new member), a period of probation or novitiate, 
or at least a ceremony of investing with a habit, scapular, or 
cincture which necessitates the presence of the one to be received. 
This explains the difference to some extent, but it is difficult to 
get an exact notion of what is meant by organic body. It seems 
that it means societies which are organized somewhat after the 
manner of religious organizations, with officers, rules, and meet
ings in which the business of the association is transacted. From 
some of the decrees on confraternities and societies it seems that 
the same association may be established in a church either after 
the manner of an organic body or merely after the manner of 
a pious union.

585. The associations of the faithful acquire the right of 
a legal person in the Church only when they have obtained 
from the legitimate ecclesiastical superior a formal decree of 
erection, as stated in Canon 100 (Canon 687). An association 
shall not assume a title or name which savors of levity or 
unbecoming novelty, or which gives expression to a form of 
devotion not approved by the Holy See (Canon 688).

586. Every association shall have its statutes examined and 
approved by either the Holy See or the local Ordinary. Statutes 
which have not been confirmed by the Apostolic See, are sub
ject at all times to modification and correction by the local 
Ordinary (Canon 689).

All associations—even those erected by the Apostolic See, 
unless an association has a special privilege—are under the 
jurisdiction and vigilance of the local Ordinary, who has the 
right and duty to visit them in accordance with the rules of 
the Sacred Canons. However, in the case of associations which

•Nov. 26, 1880; Acta S. Sedis, XIII, 266.
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have been erected by exempt religious in their own churches 
in virtue of an apostolic privilege, the local Ordinary’s right 
of visitation does not extend to the internal discipline or spir
itual direction of the association (Canon 690).

Rights of Associations

587. Unless the contrary is expressly stated, a legitimately 
erected association may possess and administer temporal goods 
under the authority of the local Ordinary, to whom it must 
render a financial statement at least once a year, as provided 
by Canon 1525. The association cannot hold property by the 
authority of the pastor in whose parish it is erected, unless 
the Ordinary himself has ruled otherwise. If so provided by 
the rules of its statutes, the association may receive offerings 
and spend them for the pious purposes of the association itself, 
subject always to the intentions of the persons who made the 
offerings.

No association may collect alms unless either the statutes 
permit or necessity requires it: the consent of the local Ordi
nary is also necessary, and the manner which he prescribes 
for collecting the alms must be observed. If the association 
desires to collect alms outside the diocese, the written per
mission of each bishop in whose diocese it wishes to collect is 
required. The association shall give to the local Ordinary an 
exact account also of the'offerings and alms and how they 
have been spent (Canon 691).

Admission and Expulsion of Members

588. To participate in the rights, privileges, indulgences 
and other spiritual favors of an association, it is necessary and 
suffices that a person be validly received into the association 
according to the proper statutes of the association, and that 
he has not been legally deprived of membership (Canon 692). 
It is further necessary that a member perform the pious works 
legitimately prescribed, as declared by the Committee for the 
Authentic Interpretation of the Code.3®

Non-Catholics, members of a condemned sect, persons pub- 
uJanuary 4, 1946; Acta Ap. Sedis, XXXVIII, 162.
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licly known to be under an ecclesiastical censure, and in gen
eral any public sinners, cannot be validly received into an 
association (Canon 693, § 1).

589. The same person may be enrolled in several associa
tions, subject to the law of Canon 705, which states that nobody 
can belong at the same time to two Third Orders. Absent 
persons shall not be enrolled in associations which are consti
tuted after the manner of an organic body; those present 
cannot be received except with their knowledge and of their 
own will. Religious may be received into associations, except 
Third Orders (cfr. Canon 704), unless, in the judgment of the 
superiors, the laws of the association are incompatible with 
the observance of the rule and constitutions (Canon 693, 
§§2-4).

590. The reception shall be performed according to the 
rules of law and the statutes of each association. In order 
that there may be a record of the reception, the names shall 
be entered in the roll-book of the association; indeed, this 
entry is required for validity of membership, if the association 
has been erected as a legal person (Canon 694). A Decree of 
the Sacred Congregation of Indulgences, July 16, 1887, already 
decided that the reception into a confraternity strictly so called 
required the entering of the names of the members in the 
roll-book of the confraternity. The physical work of entering 
the names need not necessarily be done by the one who received 
the members, but he may commission another to do that work.

On the occasion of the reception into an association, no 
payment shall be demanded either directly or indirectly, except 
the fee which the legitimately approved statutes prescribe, or 
which the Ordinary of the diocese has sanctioned explicitly on 
account of special circumstances (Canon 695).

591. No legitimately enrolled member of a society shall be 
dismissed from the association except for a good reason and in 
accordance with the statutes. Catholics who have fallen into 
one of the categories mentioned in Canon 693, § 1 (namely, 
those who have joined a condemned sect, incurred a censure 
by public offense, or otherwise became public sinners), shall 
after previous admonition and with the observance of the 
proper statutes be deprived of membership; the right of re
course to the Ordinary remains to them. The local Ordinary 



CANONS 693-698 347

shall have the right to dismiss members of any association, 
though there be nothing explicitly stated in the statutes about 
this right of the Ordinary; the religious superior may dismiss 
members of associations which are by virtue of an Apostolic 
indult erected by the religious (Canon 696).

Government of Associations

592. Legitimately erected associations have the right, after 
the manner laid down in their statutes, and in the Canons, to 
hold meetings,' to issue particular regulations respecting the 
association itself, and to elect administrators of goods, officers 
and assistants, subject to the jurisdiction and rights of the 
local Ordinary as defined by Canon 715. In reference to the 
convocation of meetings and the elections, the rules of the com
mon law as contained in Canons 161-182 must be followed and 
also the statutes of the association in so far as they are not 
contrary to the common law (Canon 697).

593. Unless an Apostolic privilege explicitly states the con. 
trary, the nomination of the moderator and the chaplain oi 
associations which are either erected or approved by the Ordi
nary or by the Apostolic See, and also of associations erected 
by religious in virtue of an Apostolic privilege outside their 
own churches, rests with the local Ordinary. In associations, 
however, erected by the religious in their own churches the 
consent of the local Ordinary is required only if the superior 
appoints a moderator and chaplain from among the secular 
clergy (Canon 698, § 1).

The moderator and the chaplain can during the term of 
their office bless the habit or insignia, scapulars, etc., of the 
association, and invest the new members with them. In ref
erence to sermons preached before the association, the precepts 
of Canons 1337-1342 shall be observed. The moderator and 
chaplain may be removed from office for a just cause by those 
who appointed them and by their successors or superiors. The 
same priest may be moderator and chaplain (Canon 698, 
§§ 2-4).

594. For serious reasons the local Ordinary may suppress 
not only those associations which were erected by himself or 
his predecessors, but also associations erected with the consent 
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of the local Ordinary by religious in virtue of an Apostolic 
indult. Recourse to the Holy See is open to the association 
against the bishop’s decree. Associations, however, which have 
been erected by the Apostolic See itself, may be suppressed 
only by the Holy See (Canon 699).

TITLE XTX

OP ASSOCIATIONS OF THE FAITHFUL IN PARTICULAR

595. There are three distinct kinds of associations of the 
faithful in the Church: Third Orders Secular, Confraternities, 
and Pious Unions (Canon 700). The order of precedence 
among the various associations of lay people is as follows: (1) 
Third Orders; (2) Archconfraternities; (3) Confraternities; 
(4) Primary Pious Unions; (5) Other Pious Unions. The Con
fraternity of the Blessed Sacrament precedes other arch
confraternities in processions with the Blessed Sacrament. 
However, associations have the right of precedence only when 
the members in a body, under their own cross or banner and 
vested with the habit or insignia of the association, take part in 
an ecclesiastical function (Canon 701).

Chapter I

OF THIRD ORDERS SECULAE

596. Secular tertiaries are those persons who strive to attain 
Christian perfection in the world under the guidance and ac
cording to the spirit of some Order, in a manner compatible 
with the secular life and according to the rules approved for 
them by the Apostolic See. If a Third Order Secular is di
vided into several associations, each legitimately established 
branch is called a Sodality of Tertiaries (Canon 702).

Third Orders are so called by reason of the analogy which 
they have with religious orders: their end is the Christian per
fection of the tertiaries, and they have rules approved by the 
Holy See (a novitiate, profession and requirements for valid 
enrollment, etc.), just as religious orders. Tertiaries, as mem
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bers of a Third Order, are under the direction of the Regular 
Superiors, and not that of the local Ordinaries, whether the 
sodalities are erected in regular or secular churches. Traces of a 
Third Order are found as early as the eleventh century in the 
Secular Oblates of St. Benedict. St. Francis of Assisi, however, 
is regarded as the real founder of the Third Order, because he 
perfected it, wrote a rule for it, and personally and through his 
Order spread it among the laity throughout the world. There is 
evidence that he founded the first sodality of his Third Order as 
early as 1221, and that it spread rapidly thereafter to satisfy the 
desire of countless numbers of the laity who desired to embrace 
his form of the religious life without, however, disrupting fami
lies or abandoning family responsibility. St. Dominic and his 
Order did the same, and other Orders also adopted the practice. 
Hence, by ancient privilege the Franciscans, Dominicans, Car
melites, Premonstratensians, Augustinians, Servites, Trinitari
ans, etc., have Third Orders.

597. No religious organization can add to itself a Third 
Order, but the privilege granted to some Orders remains. 
Even though an Order has an Apostolic indult to erect a Third 
Order, the religious superiors, while they may indeed receive 
individual persons into the Third Order, cannot validly erect 
a sodality of tertiaries in any church without the consent of 
the local Ordinary, as is stated in Canon 686, § 3. Further
more, they cannot allow the sodalities of tertiaries erected by 
them to wear their special garb in public sacred functions 
without the special permission of the local Ordinary (Canon 
703).

598. Persons who have taken either perpetual or temporary 
vows in some religious organization cannot at the same time 
belong to any Third Order, even though they had been re
ceived into the Third Order before they embraced religious 
life. When such a person is freed from the vows and returns 
to the world, the former membership revives (Canon 704).

Without an Apostolic indult, no sodality of tertiaries can 
receive tertiaries of another Third Order, if they intend to 
remain in the former Third Order. Individual tertiaries may 
for a just reason transfer from one Third Order to another, 
and also from one sodality to another of the same Third Order 
(Canon 705).
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With reference to the three families of the Order of St. 
Francis (the Friars Minor, the Friars Minor Conventual, and 
the Friars Minor Capuchin), each of which has a Third Order 
Secular, the Holy See has declared that the novices as well as 
the professed members may, if they find it more convenient, 
transfer from one Third Order of St. Francis to another Third 
Order under the jurisdiction of another Order of St. Francis. 
Likewise, a secular priest who has been empowered by the 
Superior General of one of the three Orders of St. Francis to 
be director of a sodality of the Third Order and to receive 
members, may when transferred to another parish, where the 
Third Order has been established by another of the three Orders, 
assume the directorship without new faculties, but he must 
inform the Visitor of that Third Order branch of his change to 
the parish, and transact the business of the Third Order with 
this Visitor.4 A similar interchange between the Third Orders 
established by the two Carmelite Orders, Calced and Discalced, 
has been granted by the Holy See.5

M 599. The tertiaries may, but are not obliged to, take part in a 
<body in public processions, funerals and other ecclesiastical 
functions. If, however, they are present, they must march 
under their own cross, wearing the insignia of the Order 
(Canon 706).

Chapter II

OF CONFRATERNITIES AND PIOUS UNIONS

600. Associations of the faithful erected for the practice of 
some work of piety or charity come under the name of pious 
unions; if they are established after the manner of an organic 
body, they are called sodalities. Sodalities which have also for 
their purpose the furtherance of public worship, are called con
fraternities (Canon 707).

Confraternities can be established only by a formal decree 
of erection. For the erection of pious unions the approval of 
the Ordinary suffices, and, when this approval has been granted, 
these pious unions, though they are not legal persons, are’

‘March 4, 1903; Acta S. Sedis, XXXV, 637.
8 January 16, 1912; Acta Ap. Sedis, IV, 143. 
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capable of obtaining spiritual favors and especially indulgences 
(Canon 708).

601. The members of a confraternity cannot officially assist 
in sacred functions unless they wear the habit or insignia of 
the confraternity. Women may be enrolled in the confra
ternities only to gain the indulgences and spiritual favors 
granted to the confraternity (Canon 709). From a declaration 
of the Sacred Congregation of Rites,0 it seems that, in places 
where it is not the custom to wear the special garb of the Third 
Order or the confraternity, it suffices if the members wear the 
insignia of the Third Order or the confraternity without the 
habit (or sacco), but the Sacred Congregation desires that they 
should wear the habit.

602. The names or titles of confraternities and pious unions 
are to be taken from the attributes of God, from the mysteries 
of the Christian religion, from the feasts of Our Lord or of 
the Blessed Virgin, from the Saints, or from the pious work 
of the society (Canon 710). There should not be several con-, 
fraternities or pious unions of the same title and institute in 
the same place, unless the law or special regulations allow an 
exception. In the case of large cities it is left to the judgment 
of the local Ordinary to decide what distance should intervene 
between confraternities or pious unions of the same kind. The 
Holy See desires that the Ordinary establish in every parish 
church the Confraternities of the Blessed Sacrament and of 
Christian Doctrine, which, when legally erected, obtain auto
matically affiliation with the corresponding archconfraternities 
erected at Rome by the Cardinal Vicar of the City (Canon 
711). The Committee for the Authentic Interpretation of the 
Code, however, has declared that Canon 711, § 2, is not to be 
understood in the sense that the local Ordinaries are strictly 
obliged to institute in every parish the Confraternity of the 
Blessed Sacrament. They may, according to circumstances, 
establish a pious union or sodality of the Blessed Sacrament. 
Only confraternities strictly so called, however, are ipso iurc 
aggregated to the Archconfraternity of the Blessed Sacrament. 
Pious unions and other sodalities of the Blessed Sacrament are 
not so aggregated.7 To encourage the work of the Confra-

•November 10, 1905; Acta S. Sedis, XXXVIII, 295.
’ March 6, 1927; Acta Ap. Sedis, XIX, 161. 
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ternity of Christian Doctrine and to stimulate interest in it, the 
Holy See has enriched it with many spiritual favors.8 The Holy 
See has further ordered the Pious Union of the Clergy for the 
Missions to be erected by the Ordinary in every diocese to sup
port and stimulate interest and zeal for the Missions. To this 
end it has been enriched with many spiritual favors to be 
gained by its members.®

603. Confraternities or pious unions should be erected only 
in churches and public or semi-public oratories. They should 
not be established in a cathedral or collegiate church without 
the consent of the Chapter. In churches and oratories of 
religious women the local Ordinary may allow only the erection 
of an association of women, or of a pious union, which only 
meets for the recitation of certain prayers and has merely com
munication of spiritual favors (Canon 712). A decree of the 
Sacred Congregation of Bishops and Regulars10 declared that 
the prohibition refers to the establishing of confraternities 
strictly so called in the chapels of religious women; other pious 
associations of women may be established in these chapels, and 
the establishing of associations which comprise both men and 
women is left to the prudent judgment of the Ordinary.

604. The religious can and must give to the confraternities 
and pious unions erected by them all those spiritual favors— 
and those only—which are specifically and particularly called 
communicable in the faculties obtained by the religious from 
the Holy See. In the act of erection these graces should be 
made known to each confraternity or pious union, and Canon 
919 must be observed. The confraternities erected by the reli
gious cannot use a proper garb or insignia in public processions 
and other sacred functions without the special permission of 
the local Ordinary (Canon 713).

Canon 919 prescribes that even in the churches of regulars 
indulgences cannot be published without consulting the local 
Ordinary, if they have not been promulgated at Rome; the 
pamphlets or leaflets containing the indulgences cannot be pub-

• Sacred Penitentiary, December 21, 1939; Acta Ap. Sedis, XXXI, 321; 
cfr. Appendix III, 8, b.

•S. C. of the Propaganda, April 4, 1926; Acta Ap. Sedis, XVIII, 230; 
cfr. Appendix III, 8, a.

“ January 18, 1907; Acta S. Sedis, XL, 141. 
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lished without the permission of the local Ordinary, and in 
some cases without the permission of the Holy See.

A Confraternity shall not abandon nor change its proper 
habit or insignia without permission of the local Ordinary 
(Canon 714). The Committee for the Authentic Interpretation 
of the Code declared on July 24, 1939, that in virtue of Canon 
714 a confraternity may with the permission of the local Ordi
nary change its proper habit or garb, or the insignia, without 
losing its rights and privileges, especially those which pertain 
to precedence and indulgences.11

Meetings and Sacred Functions of Confraternities

605. The local Ordinary has the right to preside, either in 
person or by his delegate, at the meetings of confraternities 
even in the churches and oratories of regulars, but without a 
vote; he has the right to confirm the election of worthy and 
capable officers and assistants, to reject or remove unworthy 
or incapable ones, and to correct and approve the statutes or 
other regulations, unless they were approved by the Apostolic 
See. If a confraternity wishes to hold extraordinary meetings, 
it shall advise the local Ordinary or his delegate in due time, 
otherwise the Ordinary has the right to prevent the meeting 
or to annul its decrees (Canon 715).

606. If the confraternities and pious unions have a church 
of their own, they have the right, with due observance of the 
laws, to hold non-parochial functions independently of the 
pastor, provided they do not impair the parochial ministry in 
the parish church. The same is to be observed also in the case 
where a parish is erected in the church of a confraternity. If 
there is doubt whether the functions of the confraternity or 
pious union impair the parochial ministry, the right to decide 
and to prescribe practical rules to be followed is vested in the 
local Ordinary (Canon 716). If they are erected in a church 
which is not their own, the confraternities and pious unions can 
hold their proper ecclesiastical functions only in the chapel 
or at the altar where they are erected, subject to the rule laid 
down in Canon 716 and their respective statutes. The prop-

uAota Ap. Sedis, XXXI, 321.
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erty of a confraternity or pious union erected in a church 
which is not its own, or where the church is its own but serves 
at the same time as a parish church, must be kept separate 
from the goods of the church or the community (Canon 717).

Canons 716-717 speak of churches owned by confraternities. 
In the United States these societies usually have no church or 
chapel of their own but are erected in the parish churches. 
The pastor or other priest who is the director of the confra
ternity conducts their meetings and special services, and there 
is no conflict between the services of the parish and those of 
the confraternity. In countries where the confraternities have 
their own church or chapel conflict may arise between the 
services of the parish and those of the confraternity. The rule 
of the Code about keeping a separate account of the goods of 
a confraternity, e.g., fees of members or donations made to the 
confraternity, applies also in the United States, and, as far as 
we know, the accounts of the confraternities are always kept 
separate from the parish funds.

607. The confraternities are obliged to take part in a body 
with their own insignia and under their own banner in the 
usual processions and others ordered by the local Ordinary, 
unless the Ordinary has ruled otherwise (Canon 718).

With the consent of the local Ordinary, a confraternity or 
pious union may be transferred from one place to another, 
unless such a transfer is forbidden by law or by the statutes 
approved by the Holy See. Whenever there is question of 
transferring a confraternity or a pious union reserved to some 
religious organization, the consent of the superior must be 
sought (Canon 719).

Chapter HI

OF ARCHCONFRATERNITIES AND PRIMARY UNIONS

608. Sodalities which possess the right to aggregate or affili
ate to themselves other associations of the same kind, are called 
archconfraternities (or archsodalities), and pious unions which 
have this right are called primary unions, congregations, or 
societies (Canon 720). Without an Apostolic indult, no asso
ciation can validly affiliate or aggregate other associations. An 
archconfraternity or a primary union can affiliate to itself 
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only those confraternities or pious unions which have the same 
title and the same purpose, unless an Apostolic indult grants 
broader powers (Canon 721).

609. By the aggregation are communicated all indulgences, 
privileges and other communicable spiritual favors which have 
been granted to the affiliating body directly and specifically 
by the Holy See, or which shall in future be granted in this 
manner, unless a restriction is made in the Apostolic indult. 
The affiliating association does not acquire any right over the 
other by the communication of indulgences and spiritual favors 
(Canon 722).

610. For the validity of the aggregation the following con
ditions are required:

(1) The association which is to be affiliated must already 
have been canonically erected and must not have been affiliated 
to any other archconfraternity or primary union;

(2) The aggregation, or affiliation, must be done with the 
written consent of the local Ordinary together with his testi
monial letter;

(3) The indulgences, privileges and other spiritual favors 
which are communicated by the aggregation must be enumer
ated in a list inspected by the Ordinary of the place in which 
the archconfraternity is located, which list is to be delivered 
to the aggregated society;

(4) The aggregation is to be done in the form prescribed 
by the statutes and is to be perpetual;

(5) The letters of aggregation are to be given entirely free 
of charge, and absolutely no payment—even if voluntarily 
offered—may be accepted, with the exception of the necessary 
expenses (Canon 723).

611. An archconfraternity or a primary union can be trans
ferred from one place to another only by the Apostolic See 
(Canon 724). The title of archsodality, or archconfraternity, 
or primary union, even as a mere honorary title, can be given 
to an association by nobody but the Apostolic See (Canon 725).

Note: Many of the confraternities and associations spoken of 
in the preceding Canons have a scapular of cloth, usually made 
of wool, with which the members are invested, and which they 
are to wear in order to gain the indulgences of the association. 
The Holy See allows the wearing of a scapular medal in place
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of the scapular after one has been properly invested with the 
regular scapular. The medal is to show on one side the figure 
of Jesus with the Sacred Heart, and on the reverse side the 
image of the Blessed Virgin Mary. The medal may be blessed 
by any priest who has the faculty to receive persons into the 
association. One medal suffices for several scapulars, but it must 
receive one separate blessing for each scapular it is to replace. 
The blessing is given by making the sign of the cross over the 
medal (Holy Office, December 16, 1910; Acta Ap. Sedis, III, 
22). It is permitted to bless scapular medals at missions and 
other religious gatherings even if the priest blessing them does 
not actually see all the medals. Moreover, a number of medals 
may be blessed for a certain scapular or scapulars, and given 
to people even before they are enrolled in the scapular, but they 
can gain the indulgences by the use of them only after enroll
ment (Holy Office, June 5, 1913; Acta Ap. Sedis, V, 303). New 
scapular medals, used to replace old ones, must be blessed by a 
priest having the faculty to enroll in the scapular (Holy Office, 
May 11, 1916; Acta Ap. Sedis, VIII, 175). Scapular medals 
are not allowed as a substitute for the Third Order scapulars 
of St. Francis or any other Third Order. By the rule of Pope 
Leo XIII for the Third Order of St. Francis, the Superiors and 
Visitors have the right to commute the habit (i.e., the large 
scapular) to something else, and therefore to a scapular medal 
(S. C. of Religious, March 25, 1922; Acta Ap. Sedis, XIV, 353). 
Orientals may use the scapular medal and may even be invested 
with it instead of the cloth scapular (Sacred Congregation for 
the Oriental Church, March 25, 1935; Acta Ap. Sedis, XXVII, 
145).



The Third BookOF THINGS
612. The things spoken of in this book are so many means 

for attaining the purpose of the Church: some of these are 
spiritual, others are temporal, and others mixed (Canon 726).

The title of the third book “Of Things” is to receive a very 
general interpretation, just as the title of the second book of 
the Code was “Of Persons” generaUy. The third book is divided 
into six parts in which are treated all things which serve the 
Church to attain the ends which God has assigned her and for 
which she was established. Thus we have: (1) the Sacraments 
and Sacramentals; (2) Sacred Places, to which are added the 
Canons on Sacred Seasons; (3) Divine Worship; (4) the Mag 
isterium Ecclesiasticum, Preaching, Seminaries, Schools, Books 
Profession of Faith; (5) Benefices and Other Non-Collegiatl 
Institutes; (6) Temporal Goods of the Church.

Simony

613. Before the Code treats of ecclesiastical things, it speaks 
of simony, which consists in the will and intention to buy or 
sell for a temporal price things which are spiritual. This crime 
against the reverence due to spiritual things is well expressed 
in the words of St. Peter: “Keep thy money to thyself, to perish 
with thee: because thou hast thought that the gift of God may 
be purchased with money99 (Acts, viii. 20). Canonists and 
moralists generally treat of simony and its various forms. The 
Code very briefly sums up the principal points on simony, and 
then refers to the penalties against simony stated in other 
Canons (cfr. Canon 729).

The deliberate will to buy or sell for a temporal price things 
intrinsically spiritual (e.g., the Sacraments, ecclesiastical juris
diction, consecration, indulgences, etc.), or to buy or sell a 

357 
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temporal thing annexed to a spiritual thing in such a way that 
the temporal thing cannot exist independently (e.g., an ecclesi
astical benefice, etc.), or to make the spiritual thing even the 
partial object of a contract (e.g., the consecration in the sale 
of a consecrated chalice), is simony forbidden by the divine law 
(Canon 727, § 1).

To give temporal things annexed to spirituals for other tem
poral things annexed to spirituals, or spirituals for spirituals, 
or even temporal things for temporal things, if it is forbidden 
by the Church on account of danger of irreverence to spiritual 
things, is simony of ecclesiastical laio (Canon 727, § 2).

When there is question of simony, the terms “buying and 
selling,” “exchange,” etc., are to be interpreted in a broad 
sense as applying to any agreement, though it has not taken 
effect, and as comprehending also tacit agreements in which 
the simoniacal intent is not expressly manifested, but may be 
deduced from the circumstances (Canon 728).

614. The Code defines simony as a deliberate will or inten
tion to buy or sell spiritual things for a temporal price. The 
evil will or intention must of course find overt expression, for 
only as an external act does it become a crime in the eyes of the 
Church; merely internal acts cannot be reached by ecclesiastical 
penalties according to the old axiom: De internis non judicat 
prator. The terms, emendi vel vendendi, imply a necessary 
element in the crime of simony, namely, that it must be a bi
lateral agreement to constitute simony. It need not be strictly 
a contract of buying and selling; any bilateral agreement be
tween the parties suffices to constitute simony, as may be de
duced from Canon 728. Thus, a tacit agreement of the two 
parties is simony; also an agreement in which the simoniacal 
intention is not explicitly manifested, but can be gathered from 
the circumstances; finally, an agreement which did not take 
effect, because neither party acted on the agreement.

615. The temporal price which one offers to pay may be any
thing which has temporal value. Usually three kinds of things 
which can serve as a price are indicated by commentators: (1) 
the munus a manu, a gift handed over, such as money or any 
movable or immovable goods; (2) the munus ab obsequio, an 
offering made in the form of service, which can be rendered in 
various ways; (3) the munus a lingua, when praise, flattery, 
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intercession, etc., are offered as the price for some spiritual good 
one expects to receive from another. In order to constitute 
simony, it is necessary that the temporal thing is offered as a 
price for the spiritual good; if the temporal thing is offered 
only after the manner of an alms on the occasion of receiving 
something spiritual, it is not simony (as is stated in Canon 730), 
unless the Church has forbidden such offering explicitly.

The spiritual things which are given in exchange for some* 
thing temporal are distinguished by the Code into things 
intrinsically spiritual and spiritual things annexed to things 
temporal. Canon 727 gives examples of both kinds of spirituals. 
Here many distinctions occur according to the various kinds of 
spiritual goods, which may be found in any of the standard 
works on canon law or moral theology. •

616. With regard to the distinction between simony of divine 
law and of ecclesiastical law, Canon 727 states that it is simony 
of divine law if a temporal price is offered for things either 
intrinsically spiritual or for temporal things which have become 
spiritual by the annexation of something spiritual to the tern 
poral thing, provided that the annexation is such that th 
temporal thing cannot exist without the spiritual, or that, whih 
the temporal value of the thing to which something spiritual 
has been annexed does indeed remain (e.g., a consecrated chalice 
still keeps its value as a utensil of more or less precious metal 
or skillful workmanship), the spiritual is made at least the 
partial object of the sale by an increase in the price demanded.

Simony by ecclesiastical law is described in Canon 727, § 2. 
In this kind of simony there is no question of giving something 
temporal for something spiritual, but rather of the exchange 
of goods of the same nature: spiritual goods for spirituals, 
temporal goods annexed to spirituals for other temporal goods 
annexed to spirituals, and temporal goods for temporal goods 
(e.g., one piece of church property for another piece). These 
transactions constitute simony of ecclesiastical law only in cases 
where the Church has forbidden them on account of the danger 
of irreverence to things spiritual.

617. The division of simony into mental, contractual (con
ventional), and confidential, explains the various forms in which 
the agreement can be made between the interested parties to 
give and take something temporal as a price for something 
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spiritual. Purely mental simony, as we explained before, is not 
considered by the law of the Church, which can deal only with 
overt acts when there is a question of enforcing such laws in 
the external forum. But the circumstances of a transaction 
may be of such a nature that the simoniacal intention can be 
construed from the facts, and this constructive simony can be 
punished by the ecclesiastical courts. Contractual or conven
tional simony is committed by a bilateral contract, explicit or 
implied; if the contract has not yet been executed on either 
side, it is purely contractual; if the agreement has been carried 
out by one of the contracting parties, it is called simonia con
ventionalis mixta (or partially executed contractual simony); 
if the agreement has been executed by both parties, it is called 
realis (or simony by fully executed agreement). Confidential 
simony appears only in the matter of ecclesiastical benefices, 
and consists in this, that one person procures for another an 
ecclesiastical benefice (by election, presentation, collation, resig
nation) with the confidential understanding, either explicit or 
implied, that he who gets the benefice obliges himself to resign 
the benefice afterwards in favor of him who procured the bene
fice, or in favor of a person chosen by this individual; or with 
the understanding that the incumbent of the benefice shall pay 
a pension out of the benefice to him who procured it or to a 
person of his choice. The commentators on the former Canon 
Law distinguish the various forms in which confidential simony 
can be committed. Some of the commentators on the Code hold 
that confidential simony is not considered by the Code. The 
name **confidential simony” does not appear in the Code, but 
the underlying principle is retained there, as can be deduced 
from Canons 1441, 1488 and especially Canon I486.

Juridical Consequences of the Crime of Simony

618. While the penalties of law remain, the simoniacal con
tract is null and void; and, if simony is committed in connection 
with benefices, offices or dignities, the subsequent conferment 
is likewise void, even though the simony was committed by a 
third person and without the knowledge of the person who 
obtained the benefice, office, etc., provided it was not done 
fraudulently to render the appointment of the other invalid or 
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done against his. protest. Wherefore (1) before any sentence 
of the judge (ante quamlibet judicis sententiam), the thing 
given and accepted simoniacally must be returned—if such resti
tution is possible and can be done without irreverence to the 
spiritual thing—and the benefice, office or dignity must be 
vacated; (2) the person who through simony obtained the bene
fice, office, etc., does not become the owner of the income: if he 
received the income in good faith, it is left to the prudent judg
ment of the judge or the Ordinary to condone the income thus 
received, either in whole or in part (Canon 729).

619. Note that what the Code states here about the effect 
of obtaining a benefice, office or dignity by simony, is not a 
penalty, but merely a condition for the valid or invalid acqui
sition of a benefice, etc. Wherefore, the Code also states that 
the two parties guilty of simony cannot gain any advantage 
from their invalid act: one must restore the illegally gotten 
temporal goods, and the other must give up the benefice ante 
quamlibet judicis sententiam, for there is no need of a judg
ment when there is question of restoring ill-gotten goods. The 
Code states plainly that the man who obtained a benefice, office 
or dignity through simony, cannot become the owner of the re
sulting income: he must therefore give up the benefice, though 
neither bishop nor court know about the simony. If it was 
merely a matter of penalty for a crime, it is certain from the 
law of the Code that, pending the declaratory sentence of the 
court, nobody need execute even a penalty latce sent entice against 
himself, if he cannot submit himself to the penalty without 
infamy (cfr. Canon 2232). The incapacity to obtain a bene
fice, office or dignity through simony, and the consequent obliga
tion to restore the price and to give up the benefice, refer to 
both kinds of simony—that of divine and that of ecclesiastical 
law—because the Code speaks generally of a simoniacal contract 
in reference to benefices, offices and dignities.

The penalties against simony are stated in two Canons, 2371 
and 2392 of the Fifth Book of the Code, which deals exclu
sively with the matter of ecclesiastical punishments for offenses 
against the laws of God and ecclesiastical laws.

620. An exception from the rule of Canon 729 is made in 
favor of the election of the Supreme Pontiff: to remove all 
pretext of attacking the validity of the election of the Roman 
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Pontiff, this election, though obtained through simony, is de
clared valid by the Constitution “Vacante Sede Apostolica” of 
Pope Pius X, December 25, 1904 (cap. VI, 79).

621. There are several other Canons which refer to simony. 
Canon 185 states that a resignation of an ecclesiastical office, 
if induced by simony, is invalid. Canon 1441 condemns as 
simoniacal any deductions, compensations and other payments 
which a cleric is expected to make from the fruits at the time 
when an ecclesiastical benefice is conferred on him, if such pay
ments go to the one who confers the benefice, or to the patron 
or to others. Peaceful possession of an ecclesiastical benefice 
for three years, though the title to it was invalid, is lawful pre
scription (according to Canon 1446), except when simony was 
committed in obtaining the benefice. Canon 1465 rules that the 
presentation to an ecclesiastical benefice and the subsequent 
conferring of it is invalid, if simony was committed in the pres
entation. Offenses committed in the matter of Mass stipends, 
though not called simony by the Code, are nevertheless punished 
as offenses against religion, as can be seen from Canon 2324 
which commands the Ordinary to punish—-even with suspension 
and excommunication—clerics and lay persons who violate 
Canons 827, 828 and 840.

622. The Code continues: There is no simony when the tem
poral thing is given, not for the spiritual, but merely on the 
same occasion for a just reason acknowledged by law or legiti
mate custom. Furthermore, it is no simony when a temporal 
thing is given for a temporal thing which has something spirit
ual annexed to it (e.g., a consecrated chalice), provided the 
price is not raised on account of the annexed spiritual (Canon 
730).

The Code here states that the offerings of the faithful re
ceived by the ministers on the occasion of the administration of 
the Sacraments and other ecclesiastical functions are received 
by a just title—namely, the right of the ministers to proper 
maintenance. It is not merely as alms that the ministers accept 
what is offered to them, for they have a right to support just 
as any man who works for another is entitled to his pay. St 
Paul (I Cor., ix. 7-14) explains this point sufficiently. Abuse 
must of course be avoided—all the more so as any abuse on the 
part of the ministers of religion does harm to the faith. Where
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fore, the Code in various Canons which speak of the matter of 
stole fees, Mass stipends and other offerings, insists that the 
rights of the priest be well defined so that he may know what he 
can demand, and may have no excuse for greed.

623. It is not simony, Canon 730 states, to buy or sell things 
which have something spiritual annexed to them, as in the ex
ample of a chalice which has been consecrated. Canonists draw 
a distinction in the annexation of the spiritual to the temporal: 
one annexation is called concomitant er (further distinguished 
into concomitanter intrinsece and extrinsece), which implies 
that a certain act or work may be considered at the same time 
spiritual and physical (or temporal). In every spiritual work 
there is necessarily a physical element, the work or exertion to 
do the spiritual act; such work is intrinsically connected with 
the spiritual, and cannot be separated from it. Compensation 
for such work is allowed by law or custom, and the extent of 
the allowance fixed by it under the title of the minister’s main
tenance. Beyond this fixed stipend nothing can be charged for 
such work. To a spiritual act there may be accidentally attache 
a greater amount of work than what is intrinsically required t 
do the act: for instance, religious services may be demandet 
by someone to be performed under circumstances which require 
long travelling, or, in the case of Holy Mass, fasting to a very 
late hour, etc. That work is called extrinsically annexed to the 
spiritual act. It is evident that the minister is entitled to com
pensation for such work; in many instances, however, compen
sation is fixed by diocesan law for such cases.

The annexation which is called antecedent er implies that 
the object which has been blessed or consecrated had its value 
prior to its blessing or consecration. These objects can be sold 
even after the consecration or blessing for what they are worth 
in themselves, but their price must not be raised in the least 
because they are blessed objects. In the case of objects to which 
indulgences are attached, the Code in Canon 942 rules that the 
indulgences are lost when beads and other indulgenced objects 
are sold. The sale is not forbidden, but in order to remove all 
occasion for raising the price on account of the indulgences at
tached, the law states that the indulgences are lost to the objects 
by the very sale.

The annexation which is called consequenter means that the 
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temporal thing is the effect of the spiritual thing—e.g., the 
income attached to an ecclesiastical office or benefice—so that 
the temporal thing does not exist at all without the spiritual. 
The sale of such a thing is called simony by divine law in 
Canon 727, § 1.

PART ONE

OF THE SACRAMENTS

624. As all the Sacraments instituted by Christ our Lord are 
the principal means of sanctification and salvation, the greatest 
care and reverence should be employed in their suitable and 
proper administration and reception. It is forbidden to ad
minister the Sacraments of the Church to heretics or schis
matics, even though they err in good faith and ask for them, 
unless they have first renounced their errors and been recon
ciled with the Church (Canon 731).

The last sentence of this is of far-reaching importance, and 
there is a great deal of controversy over the precise meaning 
of its ruling. In the first place, all canonists and moralists agree 
that those who are heretics or schismatics and know that they 
are wrong, cannot be given the Sacraments of the Church unless 
they renounce their errors and are reconciled with the Church. 
Numerous decrees of the Holy Office put this point beyond con
troversy.

The controversy turns about those Christians who are sepa
rated from the Church in good faith. It is evident that the 
Church cannot, as a rule, allow the administration of the Sacra
ments to non-Catholics. She would thereby prove false to her 
trust and deny her very principles. The Church governed by 
the successor of St. Peter is the only one Church authorized by 
Christ to teach the way of salvation and to distribute the means 
of salvation—the Sacraments. The doors of the Church are 
open to all who are willing to live as the Church teaches, and 
those who will enter are entitled to all that the Church by 
Christ’s commission can give them. But, with regard to those 
who stay outside in spite of the standing invitation, what busi
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ness has the Church to minister to them the blessings which 
Christ commissioned her to give to His flock?

625. Is there no exception to the rule forbidding the ad
ministration of the Sacraments to baptized non-Catholics who 
are in good faith ? In the case of those who are in good health, 
the prohibition is absolute; no dispute on this point is possible 
in view of the repeated explicit declarations of the Holy Office.1

If they are in danger of death, it seems that the general 
rule stated in the Code may suffer an exception. The fact that 
the Code does not explicitly mention an exception to the rule, 
is not necessarily an argument against the possibility of an 
exception, for in very many laws of the Code no exception is 
stated, and yet, by a reasonable epikeia, exceptions are legiti
mate in a number of cases where unusual circumstances make 
the application of the law obnoxious. From a decision of the 
Holy Office2 it is certain that the Church permits the admin
istration of the Sacraments to heretics and schismatics provided 
that they are in good faith and have given at least a prob
able sign of that good faith, and provided scandal is avoided. In 
reference to those who have become unconscious, a declaration 
of the Holy Office 8 stated that conditional absolution and ExJ 
treme Unction may be given if one can judge from the circum
stances that the schismatic has at least implicitly rejected his 
errors; scandal to Catholics present should be prevented by 
the declaration of the priest that the Church supposes that the 
person in his last moments of consciousness desired to return 
to the unity of the faith. One may, therefore, conclude that 
the Code does not state a new prohibition in Canon 731, and 
that the canonists and moralists who wrote on this question 
before the Code may be followed.

626. The question is full of difficulties which seem to be 
beyond solution; it is very questionable whether the adminis
tration of the Sacraments of Penance and Extreme Unction 
(the two Sacraments about which there is question in the case 
of non-Catholics in danger of death), does avail anything in 
many cases. The principal difficulty centers in the intention

1 August 28, 1669; Collect, de P. F., I, n. 185.
■July 20, 1898; Collect, de P. F., II, n. 2012.
• May 26, 1916; Eccl. Review, LXVII, 450, where the question of giving 

the Sacraments to Protestants is ably discussed. 
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necessary for the valid reception of the Sacraments. As most 
Protestants do not believe in the Sacraments of Penance and 
Extreme Unction, their case is not one of a mere lack of faith, 
but of positive rejection of the Catholic teaching on these Sacra
ments. How, even when coupled with a general sorrow for their 
sins, a general will and intention to do all that God requires 
of them is a sufficient intention to receive the Sacraments is 
difficult to understand since the very foundation of an intention 
is lacking. Their frame of mind resolves itself at most into 
this, that they would want to receive these Sacraments if they 
knew that they were Sacraments, and if they knew that God 
wanted them to receive them. As actually they do not know 
or do not believe, it is difficult to understand how they can 
have a will or intention concerning something which they do 
not know or believe. There does not seem to be possible even 
an implied intention. The question is briefly summed up by 
Cappello,4 Vermeersch-Cruesen5 and Sabetti.0

A Decree of the Holy Office7 reads as follows: “Whether 
approval may be given to the custom introduced in a certain 
hospital whereby dying heretics and schismatics are absolved 
conditionally on account of the presumed good faith of many 
who have been raised in heresy or schism, even though there 
has been no previous act by which they could be considered at 
least implicitly reconciled to the Catholic Church, and nothing 
has been said to them about reconciliation either because this 
was impossible, or because the priest does not want to disturb 
the conscience of the dying non-Catholic?” The answer was: 
“The custom in question is to be condemned in the form in 
which it is explained. The intention of the Sacred Congrega
tion is to inform the Patriarch of Jerusalem that, whenever the 
dying heretic or schismatic has given some sign on which one 
can base a reasonable presumption that he adheres to the Holy 
Catholic Church, the priests may follow the rules laid down by 
recognized authors.”

627. The Sacraments of Baptism, Confirmation and Orders 
which imprint a character cannot be received a second time. 
If, however, there is a prudent doubt whether they have been

•Cappello, “De Saer.,” I, 53-54.
■ Vermeersch-Creusen, “Epitome Jur. Can.,” II, 9.
•Sabetti, “Theol. Moral.” (ed. 1939), 712, n. 753.
’ January 13, 1864; Collect, de Prop. Fide, I, n. 1246. 
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conferred at all, or whether they were validly conferred, they 
may be conditionally repeated (Canon 732).

The point raised in this Canon confronts the priest mostly 
in the reception of converts from the various non-Catholic de
nominations. It is the question whether he should rebaptize 
conditionally, or whether he should consider the non-Catholic 
baptism valid. There are numerous decrees of the Holy Office 
which insist that a careful investigation be made before the 
priest rebaptize conditionally. If the investigation of the par
ticular baptism, and of the manner in which it was conferred, 
does not give such certainty as one naturally desires in a matter 
involving the gravest consequence, baptism may be conferred 
conditionally. What constitutes a prudent doubt, is impossible 
to define satisfactorily by one universal formula. It depends 
not only on the various facts and circumstances, but also on 
the mental condition of the investigator, whether the doubt is 
reasonable and such as to justify conditional rebaptizing. The 
Holy See has issued repeated warnings against excessive haste 
in forming a general conclusion as to the invalidity of baptism 
conferred by non-Catholic denominations. In a lengthy Instrue 
tion of the Holy Office on this matter, dated January 24, 1877, 
the Holy See would not admit that one could consider invalid 
all the baptisms conferred by Methodist ministers, but demands 
investigation in each individual case.8

628. In the celebration, administration and reception of the 
Sacraments, the liturgical rites and ceremonies prescribed in the 
rituals approved by the Church must be accurately observed. 
Each one shall follow the rite to which he belongs, except in 
the cases mentioned in Canons 851 and 866 (Canon 733).

The principal liturgical books of the Latin Rite are the 
Pontificale Romanum, the Caremoniale Episcoporum, the 
Roman Missal and the Roman Ritual, in which the approved 
rites and ceremonies for the liturgy of the Sacraments are con
tained. Since there is nothing of greater importance in human 
life than the divine worship rendered by the Church through its 
ministers, the law naturally insists on the faithful and devout 
execution of the rules and regulations of the liturgical books. 
There are a few Latin rites which differ somewhat from the 
Roman Rite—the Milanese or Ambrosian, the Mozarabic, and the

• Collectanea S. Cong, de Prop. Fide, II, n. 1465. 
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rite followed by some of the Religious Orders (e.g., the Order of 
St. Dominic or Friars Preachers). Other Latin rites have dis
appeared. The Oriental rites, of which there are many, differ 
from the Latin Rite not only in the ceremonies and prayers, 
but also in language. Every priest must observe the rite to 
which he belongs. For the administration and reception of Holy 
Communion consecrated according to another rite, cfr. Canons 
851 and 866.°

Holy Oils Used in Some of the Sacraments

629. The holy oils required in the administration of several 
of the Sacraments must have been blessed by the bishop on the 
Holy Thursday immediately preceding, and the oils blessed pre
viously are not to be used except in a case of necessity. If there 
is danger of the holy oils giving out, more olive oil which has 
not been blessed may be added even repeatedly, but always in 
a quantity less than the holy oils (Canon 734).

If the pastor could not get the new holy oils in time for 
the blessing of the baptismal font on Holy Saturday, he shall 
omit the ceremony of the mixing of the holy oils with the water 
and pour them in when he gets them; if, however, he has to 
baptize some one, he shall use the old oils for the blessing of 
the baptismal font.10 If the pastor has to confer baptism before 
he can get the new holy oils, the anointings prescribed in baptism 
shall not be omitted, but made with the old oils.11

As a rule, a sufficient quantity of the various oils should 
be blessed by the bishop to satisfy the whole diocese for the 
entire year. It is not lawful to bless only a small quantity of 
the oils and immediately increase the quantity by adding un
blessed oil before the oils are distributed among the priests of 
the dioceses.12

630. The pastor must obtain the holy oils from his own Ordi
nary, and keep them under lock and key in a safe and becoming

•On Sundays and holydays of obligation Holy Mass may be hoard in 
the church of any Catholic rite (Canon 1249). The Sacrament of Penance 
may be received from a duly approved priest of any rite (Canon 905).

10 Sacred Congregation of Rites, Jan. 31, 1896; Acta S. Sedis, XXVIII, 
504.

u Sacred Congregation of Rites, Sept. 23, 1837, Sept. 19, 1859; Deer. 
Auth. S. R. C., nn. 2773, 3092.

“ Sacred Congregation of Rites, Jan. 28, 1910; Acta Ap. Sedis, II, 118. 
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place in the church. Only under pressure of necessity or other 
reasonable cause may he keep them in his house, and in such a 
case he needs also the permission of the Ordinary (Canon 735).

There are several decress of the Sacred Congregation of 
Rites which rule that mere convenience is no valid reason for 
keeping the holy oils in the pastor’s residence, even where the 
parochial residence does not adjoin the church.18

No Fee to be Charged for Administration of the Sacraments

631. Regardless of the reason or the occasion, the minister 
shall not either directly or indirectly exact or ask for any re
muneration for administering the Sacraments, except the offer
ings spoken of in Canon 1507 (Canon 736).

The tax covering the expenses in the issuing of dispensa
tions in marriage is to be fixed by the local Ordinary (Canon 
1056). The tax of the funeral offerings (Canon 1234) and the 
amount of the Mass stipends (Canon 831) are likewise fixed 
by each bishop for his diocese. Other offerings are to be deter 
mined by the bishops of each ecclesiastical province, subjec» 
to the approval of the Holy See (Canon 1507). Offerings 
voluntarily made by the people may, of course, be accepted 
by the ministers, unless the law explicitly forbids it. We have 
such a prohibition for the United States by the Second Council 
of Baltimore which forbids the priests to receive even voluntary 
offerings in the administration of the Sacrament of Penance, 
even Mass stipends.14

TITLE I

OF BAPTISM

632. Baptism—the door and foundation of all other Sacra
ments, the Sacrament which, if we are to attain salvation, must 
be either actually received or at least desired—is given validly 
only by ablution with truly natural water and the pronouncing

“Dee. 16, 1826, Deer. Auth., n. 2650; Aug. 31, 1872, Deer. Auth., n. 
3276; Nov. 15, 1890, Deer. Auth., n. 3739; Juno 23, 1892, Deer. Auth., 
n. 3779.

11 Decreta Cone. Plen. BaUimoren., II, n. 289. 
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of the prescribed form of words. Baptism administered with 
the observance of all the rites and ceremonies prescribed in the 
ritual is called solemn; otherwise it is called not solemn, or 
private (Canon 737).

Nothing further is stated in the Code about the matter and 
form of Baptism, because these subjects belong to the domain 
of dogmatic and moral theology. Numerous questions have in 
the course of centuries been proposed to the Holy See about 
the water as the valid materia of the Sacrament and also about 
the form of words. All these questions are fully treated in the 
standard moral theologies, and need not be repeated in a com
mentary on the Code.

Chapter I

OF THE MINISTEE OF BAPTISM

633. The ordinary minister of Solemn Baptism is the priest. 
Its administration, however, is reserved to the pastor or another 
priest acting with the permission of the pastor or of the local 
Ordinary, which permission is legitimately presumed in a case 
of necessity. Even a peregrinus (i.e., a person who is at the 
time outside the parish where he has his domicile or quasi
domicile) should receive Solemn Baptism from his proper pastor 
in his own parish, if this can be easily done and without delay; 
otherwise, any pastor may within his territory solemnly baptize 
a peregrinus (Canon 738).

The right to confer Solemn Baptism is reserved to the pastor 
within the territory of his parish. Outside his territory he has 
no right to baptize even his own subjects. Who comes under 
the name of pastor in canon law, is stated in Canon 451. Infants 
and all children of Catholic parents under the age of twenty-one 
have the same domicile or quasi-domicile as their parents, but 
a minor after the age of infancy can acquire a quasi-domicile 
of his own, and consequently a parish of his own (cfr. Canons 
93-94). If a peregrinus cannot be baptized easily and without 
delay in his own parish by his own pastor, the pastor of the 
parish where such a person—or the parents, if there is question 
of an infant—actually stays, has the right to baptize. Therefore, 
the offering made at the baptism is also his. If a priest, in 
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baptizing a person, acts for the pastor and in his parish, and 
either with his permission or (in a case of necessity) with his 
presumed permission, the stole fee or offering belongs to the 
pastor (Canon 463), and it likewise belongs to the pastor if 
another priest unlawfully baptized his subject—for instance, 
when parish churches are near to each other, and the pastor of 
one parish baptizes the subject of a neighboring pastor. In 
all cases where the proper pastor was entitled to the offering, 
the priest who performed the baptism must in justice make 
restitution. If, however, a priest baptizes in a case of necessity 
(as he is authorized to baptize by Canon 738), he seems to be 
entitled to some remuneration, inasmuch as necessity makes him 
the pastor’s agent in the matter.

No priest is allowed, without due permission, to baptize sol
emnly even a resident of his own parish in the territory of 
another pastor (Canon 739). As we saw above, the pastor’s 
rights in reference to baptism are limited to the territory of 
his parish so that he cannot go into another parish to baptize 
without permission a child of one of his parishioners who is 
staying temporarily outside his parish.

Where parishes or quasi-parishes are not yet established, 
the particular statutes and accepted customs must be consulted 
in order to determine what priest, besides the Ordinary, has 
the right to baptize, either in the entire territory or in some 
particular district (Canon 740).

634. The deacon is the extraordinary minister of Solemn 
Baptism. He shall not, however, use his power without the 
permission of either the local Ordinary or the pastor, which 
may be given for a just reason; when necessity urges, that 
permission is legitimately presumed (Canon 741). The Pon
tificale Romanum, in the address of the bishop to the candidates 
for deaconship, says: “Diaconum enim opportet . . . baptizare.” 
Before the promulgation of the Code, the exercise of this right 
was so very much restricted that the common opinion of can
onists held that the deacon who gave Solemn Baptism without 
having obtained permission incurred irregularity. From Canon 
985 which enumerates the irregularities, it is certain that the 
deacon does not incur irregularity by conferring Solemn 
Baptism without permission. The case of necessity in which the 
deacon can give Solemn Baptism with presumed permission, 
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need not be an extreme case of necessity, but rather a common 
or ordinary case where Baptism could not be deferred without 
serious inconvenience or difficulty.15 It must be, however, a far 
more serious reason than a priest needs with the presumed per
mission of the proper pastor to baptize. The deacon may not 
bless the baptismal water or the salt, as was declared by the 
Sacred Congregation of Rites, February 10, 1888.16

Private Baptism

635. Private Baptism, as spoken of in Canon 759, may be 
given by any one who uses the proper matter and form and 
has the right intention. In so far as possible, two witnesses, 
or at least one, should be present, by whom the conferring of 
Baptism can be proved. A priest who happens to be present, 
shall be preferred to a deacon; a deacon to a subdeacon; a cleric 
to a lay person, and a man to a woman, unless decency demand 
that a woman be preferred, or the woman is more conversant 
with the form and manner of baptizing. The father or mother 
are not allowed to baptize their own child except in danger of 
death when there is no one else at hand who can baptize (Canon 
742).

Private Baptism may be given when the person to be bap
tized is in danger of death; also when baptism with all the 
ceremonies cannot take place without considerable delay and 
there is danger of death without baptism. Thus, the Holy 
Office17 declared that a midwife may baptize in such a case, 
even though the child is presently well and strong; also that 
Private Baptism may be administered when the infant cannot 
without danger be brought to the church on account of the 
distance, stormy weather or other serious reasons.18 As the 
priest is the ordinary minister of Baptism, he is to be called 
even for Private Baptism if time permits. An heretical or 
schismatic minister may not be called even in a case of danger 
of death to baptize, unless there is nobody else who knows how 
to baptize and is willing to do so.10 A Catholic lay person is to

“Noldin, “TheoL Moral.” (13th ed.), Ill, 75, n. 64.
“ Decreta Auth., S. R. C., n. 3684.
17 January 11, 1899; Collect. S. C. de P. F., II, n. 2033.
“Sacred Congregation of the Prop., Jan. 21, 1789; Collect., I, n. 598, 
“ Holy Office, July 5, 1853; Collect. 8. C. Prop. Fide, I, n. 1095. 
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be preferred to a priest who is suspended, personally interdicted, 
or excommunicated when these censures have been imposed 
by declaratory or condemnatory sentence of the ecclesiastical 
court, for Canon 2261 desires that the people do not request 
them to administer the Sacraments if there is anyone else at 
hand who can do so.20

636. The pastor should take care that the faithful, espe
cially midwives, doctors and surgeons,- learn how to baptize 
properly in a case of necessity (Canon 743). In the United 
States licensed nurses are frequently employed to attend women 
in childbirth, wherefore it is of importance that at the nurses’ 
training schools which are established at many Catholic hospi
tals some instruction be given on the manner of baptizing. 
This instruction indeed cannot be neglected without a serious 
violation of the law of Canon 743. Here the responsibility to 
comply with the law of the Church lies as much with the au
thorities who are in charge of the hospital, as with the pastor 
in whose parish a Catholic hospital is located. A prudent pastor 
will also find ways and means to get into touch with the non
Catholic doctors, nurses and midwives in his parish. The law 
of Canon 743 certainly obliges him to do what is reasonably 
within his power to impart the necessary information to these 
professional persons who are his parishioners.

Baptism of Adults

637. The baptism of adults, where it can be conveniently 
done, should be referred to the local Ordinary, so that, if he so 
desires, he himself or his delegate may baptize more solemnly 
(Canon 744). This Canon recalls the discipline of the Church 
in the early centuries when all baptisms were reserved to the 
bishop of the diocese. The Code does not strictly command that 
the baptism of adults be referred to the bishop, but only em
phasizes the right of the Ordinary to baptize if he wishes.

"Comm. Jur. Can.,” Ill, 30.
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Chapter n
OF THE SUBJECT OF BAPTISM

638. The subject capable of Baptism is omnis et solus homo 
viator (that is, every living human being, and such alone), who 
has not yet been baptized. In connexion with Baptism, the 
term parvulus or infans means (according to Canon 88) one 
who has not yet the use of reason, and persons insane from 
infancy are regarded as equivalent to parvuli, no matter what 
age they may be. The term adults here implies those who have 
the use of reason: for admission to Baptism, it is sufficient if 
these of their own free will ask individually for it (Canon 745).

Canon 89 states that persons who have not reached their 
majority are subject to the authority of their parents or guard
ians in the exercise of their rights, except in those matters in 
which the law exempts them from the paternal power. Canon 
745 is an example of such an exception; a minor has a right 
to receive Baptism when he understands what Baptism is, and 
his conscience tells him that he should receive it though his 
parents object. This is not merely a right given the minor by 
ecclesiastical law; he has this right by divine law, for in affairs 
that concern the salvation of his soul he has his own individual 
duties and rights in the exercise of which no human power may 
interfere. Practically, a case of that kind offers great difficulty 
if the parents are absolutely opposed to his receiving Baptism, 
or, if already baptized in the non-Catholic sect, to his reception 
into the Church. If the child is not of age, he cannot leave 
home against the will of the parents, and the civil law would 
force him to return to his parents’ home if he went away and 
the parents insist on his return. In that case there would be 
great danger of the loss of faith. If the Church does not allow 
the priest to baptize an infant unless there is some guarantee 
of the Catholic education of the child, it may be argued in the 
case of the minor who stands in such precarious circumstances 
that he should rather not be baptized until he has a chance to 
live according to the Catholic faith. Besides, it is not certain 
that the delay of Baptism, even for a long time, is a serious 
matter, since St. Thomas and other theologians hold the opinion 
that it is not per se a mortal sin to delay baptism until danger 
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of death unless the reason on account of which it is deferred is 
gravely sinful.21

Unusual Cases of Infant Baptism

639. An infant shall not be baptized while still enclosed in 
the mother’s womb as long as there is probable hope that it 
can be baptized when born. If the infant puts forth the head, 
it may be baptized on the head in case of imminent danger of 
death, and Baptism shall not afterwards be repeated condition
ally if the child lives. Should any other limb emerge, the infant 
may be baptized on that limb conditionally, if the danger of 
death is imminent, but if the infant is born alive it must be 
baptized again conditionally. If the mother dies in pregnancy, 
and the fetus, when extracted by those whose duty it is to do 
this, shows sure signs of life, it shall be baptized absolutely; 
conditional baptism is given if life is doubtful. If the fetus was 
baptized in the mother’s womb, it shall, when born, be baptized 
again conditionally (Canon 746).

The Church did not want to decide the disputed question 
whether a child can be validly baptized in the mother’s womb, 
wherefore the Code gives a practical solution of the difficulty 
by insisting on a conditional repetition of the Baptism of an 
infant baptized in the mother’s womb. Even if one admits that 
the child in the mother’s womb can be considered as a “homo 
viator,” that is to say, as having a distinct body and soul, a 
human individual existing in this world and only dependent 
on the mother as a necessary condition for the uterine stage 
of life, still in nearly every case the very fact whether the water 
of baptism properly touched the child does remain doubtful. 
Another doubtful baptism remains unsolved in the Code, namely, 
whether Baptism conferred on any part of the human body 
other than the head is a valid Baptism.22 Theologians disagree 
whether baptism conferred by the pouring of water on a hand 
or foot, arm or leg, is a valid baptism. If the water is poured

“Suppl., q. 6, art. 5; St. Bonaventure (Sent., lib. IV, dist. IV, pars II, 
art. 1, q. 1). When time and place oiler opportunity for Baptism and its 
reception is neglected, the neglect is a mortal sin.

aTo guard against danger of infection in baptisms attempted in the 
mother’s womb, the Holy Oilice, Aug. 21, 1901, allowed the water to be 
mixed in the proportion of one to a thousand parts with bichloride of 
mercury. 
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on the shoulders or the breast, St. Thomas and many theologians 
with him hold that the Baptism is undoubtedly valid. Pope 
Benedict XIV, St. Thomas, and many others discuss the ques
tion, but no satisfactory reason is given why the baptism on one 
part of the body is not as good as baptism on another. Though 
St. Thomas says that the soul does manifest itself in its entirety 
in the head more than in any other part of the body, he does not 
seem to consider it a very cogent reason, for he adds that, for 
this reason, 4 4 it seems to some that . . . baptism is to be con
ferred again after the birth.”23

640. The Code gives directions that, in case of death of a 
woman in pregnancy, the fetus should be extracted by those 
whose duty it is, and baptized either absolutely or conditionally 
as life is certain or doubtful. The priest has at most the duty 
to urge the relatives and the surgeon to perform the operation 
as soon after death is ascertained as the law of the respective 
state permits. It is said that the medical profession in Europe 
considers it part of medical ethics to perform the operation if 
the family does not object, and there is hope of extracting the 
fetus alive. In the United States also men of high standing in 
the medical profession favor the operation after the death of 
the pregnant mother when thefe is hope of extracting the fetus 
alive.24

Care should be taken that every fetus born prematurely, no 
matter at what stage of pregnancy, be baptized: the baptism 
shall be absolute, if it is certain that the fetus is alive, and 
conditional, if life is doubtful (Canon 747). Some diocesan 
statutes insist that the pastor in his instructions to the bridal 
couple and in instruction to doctors, nurses and midwives shall 
remind them of the obligation to secure the baptism of a fetus 
in case of miscarriage. The manuals of pastoral medicine indi
cate the manner in which an abortive fetus may be baptized.

641. Monstrous and unusual forms of the fetus should al
ways be baptized, at least conditionally; when there is doubt 
whether the fetus is one being or several, one should be baptized 
absolutely and the others conditionally (Canon 748).

The last few Canons were taken from the Roman Ritual on 
“Benedict XIV, “De Synodo Diceeesana,” lib. VII, e. 5, nn. 7-10; St. 

Thomas, "Summa," P. Ill, t. Ill, q. 68, art. 11.
24 Am. Eccles. Review, II, 358, “Cssarean Operation post Mortem 

Matris.11
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Baptism, and the Canon about the misformed fetus is likewise' 
taken from that source. Here the Code corrects the Ritual, 
which distinguished between “monstra” that have a human 
form and those which do not have that form. It is generally ad
mitted today that a woman can give birth to no other than a 
human being, however deformed that infant may be, even to: 
the extent of resembling an animal rather than a human being. 
If the thing born is nothing but a mass of flesh and membrane 
without any definite shape, it will be very doubtful whether, 
there is any life at all; if life is doubtful it should be baptized 
conditionally.

Infants Abandoned by the Parents

642. Infants who have been abandoned and found shall be 
baptized conditionally, if after careful investigation there is. 
no certainty about their Baptism (Canon 749).

Parents who abandon their infants by leaving them in the 
street or hallways so that someone may find them and care for 
them, lose their right to the child. There would thus be no 
objection to baptizing such infants if those who are willing to> 
care for the child give assurance that the child will be raised 
in the Catholic faith. Though there is not much probability 
that the abandoned infant was baptized, since as a rule the 
infant is abandoned soon after birth, the uncertainty necessi
tates a conditional conferring of Baptism. Investigation in 
such eases is usually fruitless, for the mother who thus treats 
her infant knows that the authorities of the city or town would 
punish her severely, and therefore takes good care that all marks 
of identification are obliterated.

Baptism of Infants of Non-Catholic Parents

643. An infant of un baptized parents can be lawfully bap
tized, even despite the objection of the parents, if the danger 
of death of the infant is such that it may be prudently judged 
the child will die before it comes to the use of reason.

Provided there is guarantee for the Catholic bringing up 
of the child, an infant may be licitly baptized even though there 
is no danger of death: (1) if the parents or guardians, or at 
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least one of them, consent; (2) if there are no parents (i.e., 
father or mother, grandfather or grandmother) or guardians, 
or if they lost the right to the custody of the child, or cannot 
in any way exercise that right (Canon 750).

Pope Benedict XIV, in his Constitution * * Postremo Mense,” 
February 28, 1747, states that by the law of nature children 
are under the care of their parents as long as they cannot pro
vide for themselves, and therefore it would be as great a breach 
of natural justice to baptize infants against the will of the 
parents as to baptize an adult against his own will.25 In the 
same Constitution he states that in danger of death the infant 
may be baptized, and shows that this had been decided pre
viously by the Sacred Congregation of the Holy Office. It is 
evident that, when the infant is in danger of death, his right 
to baptism which he gets through the Redemption of Christ is 
superior to the right of the parents over the child, for he is 
then in extreme spiritual need in which all inferior rights must 
give way. When children come to the use of reason, they are 
able to help themselves in the affairs of their soul, and, as we 
saw before, in the affairs of one’s soul one becomes independent 
of the paternal power, having the duty to obey God rather than 
men, if God’s grace calls one to His Church.

644. In reference to the baptism of an infant whose parents 
belong to an heretical or schismatic sect, or have become apos
tates from the Church, or have lapsed into heresy or schism, 
the regulations laid down in the preceding Canon are to be fol
lowed (Canon 751).

Here the Church for practical reasons does not insist on 
the right she has to force all baptized persons to obey her laws. 
As the Church has no physical means of enforcing her laws 
against those who refuse to obey her or to recognize the power 
she has received from Christ, it would not be prudent to allow 
the baptism of their infants in the Catholic Church when there 
is no hope that the children will be raised as Catholics.

The Code wants some guarantee of the future Catholic edu
cation of the children before it allows the baptism in the Catholic 
Church of the children of unbaptized parents, of heretical or 
schismatic parents, or of Catholic parents who have lapsed

* Benedicti XIV Opera Omnia, XVI, 171-172. Thia constitution is re
printed in Gasparri, “Fontes Cod. Juris Can./* II, 62. 
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from the faith. The parents or guardians, or at least one of 
them, must consent to the baptism of the child, and give assur
ance that the child will be brought up in the Catholic faith. 
Just what amount of certainty there must be of the future 
Catholic education of the child whose parents are non-Catholics, 
but ask that the child be baptized by a Catholic priest, cannot 
be determined by one absolute rule, because much depends on 
the circumstances of the case. In answering cases of this kind, 
the various decrees of the Holy Office speak of a “probabilis 
spes/’ or a “rationabilis spes Catholic© educationis.” When 
the child of non-Catholic parents is presented for baptism by 
Catholic sponsors, but there appears no hope that the child will 
be raised in the Catholic faith, the Holy Office, Nov. 29, 1764, 
forbade baptism.20 On the other hand, the Sacred Congregation 
of the Propaganda, January 31, 1796, ruled that, even though 
the parents were indifferent Catholics or otherwise of such a 
character as to hold out little hope that the child would be 
brought up in the practice of the Catholic faith, the infant 
should nevertheless be baptized by the priest. It seems that the 
hope of conversion of such Catholics was the reason why the 
Sacred Congregation was in favor of baptism.27

Baptism op Adults

645. An adult shall not be baptized except with his own 
knowledge and consent and after due instruction. He is, more
over, to be admonished to repent of his sins. In danger of 
death, if he cannot be more thoroughly instructed in the prin
cipal mysteries of faith, it suffices for the conferring of baptism 
that he manifest in some way his assent to these mysteries, and 
promise solemnly that he will keep the commandments of the 
Christian religion. If he cannot even ask for baptism, but has 
either before or in his present condition given some probable 
manifestation of an intention of receiving it, he should be bap
tized conditionally. If afterwards he gets well, and there re
mains doubt as to the validity of the Baptism, he shall be bap
tized again conditionally (Canon 752).

In an Instruction of August 3, 1860, the Holy Office teaches
* Collectanea de Prop. Fide, I, n. 457.
” Collectanea de Prop. Fide, I, n. 625. 
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that in an adult faith and sorrow for sin are required for the 
licit reception of the Sacrament of Baptism, but the intention 
to receive the Sacrament is required for validity.28 Ordinarily 
the instruction in the principal points of faith must precede the 
baptism of adults, and they must show that they believe and 
want to be baptized before the priest is allowed to give them 
baptism. In case of illness, if there is no time for a full in
struction, the principal points of faith and the requirements 
of a Christian life must be briefly proposed to the sick persons, 
and if they manifest their belief in the truths proposed to them 
and seriously promise to live according to the Christian faith 
in the case of recovery, their petition for baptism may be 
granted.

646. In extreme cases where neither instruction nor a mani
festation of the intention to receive baptism on the part of the 
sick person is possible, the Code allows conditional baptism on 
the basis of a probable intention. In his Constitution * * Postremo 
Mense,” Pope Benedict XIV teaches that there must be some 
positive sign of the intention to receive baptism, and that it is 
not sufficient for validity to be neither for nor against the re
ception. He furthermore holds that if one has had the intention 
to receive baptism and has not retracted it, the intention per
severes: thus, in case of sudden loss of consciousness or other 
illness which makes it impossible for him to manifest his mind, 
a person might be baptized on the supposition that his intention 
perseveres.20 If the signs of an intention to receive baptism 
remain doubtful, and the person is in such a condition that he 
cannot manifest his mind, the baptism is to be conferred con
ditionally. If the intention is certain, but there is some doubt 
as to the faith and the sorrow for sin and danger of death is 
imminent, Baptism is to be conferred absolutely, because these 
are conditions for licit reception only: such was the declara
tion made by the Holy Office on September 18, 1850, and again 
on August 3, I860.30 If an infidel has joined a Protestant sect 
and has obtained some knowledge of the Blessed Trinity, In
carnation and Redemption, but does not know or understand 
the difference between the Catholic Church and the other Chris-

■ Collectanea de Prop. Fide, 1, n. 1198.
* Opera Omnia Benedicti XIP, XVI, 184-185, nn. 46 and 48.
" Collectanea de Prop Fide, I, nn. 1050 and 1198. 
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tian Churches, and if he is in danger of death and cannot be 
taught the difference between the Churches either because his 
death is imminent or because by a short instruction which might 
be possible nothing could be accomplished except to upset his 
mind, he may be left in good faith and baptized by the priest, 
if he wants to receive baptism. This decision is contained in 
an Instruction of the Holy Office, January 27, 1892, which added 
that, if the person has been invalidly baptized in the Protestant 
Church, he shall be baptized absolutely, and if the Protestant 
baptism is doubtful, he shall be baptized conditionally.31

647. The Code desires that the priest who baptizes an adult 
be fasting, and that the adult baptized be also fasting, if he 
is in good health. Unless grave and urgent reasons prevent it, 
the baptized adult should immediately after Baptism assist at 
Holy Mass and receive Holy Communion (Canon 753).

The words of this Canon are taken from the Roman Ritual. 
The Code recalls the ancient discipline of the Church according 
to which adults were, as a rule, baptized on the eve of Easter 
and Pentecost, and immediately after Baptism, at midnight,' 
Holy Mass was celebrated at which the newly ’baptized were' 
solemnly introduced to the assembled congregation, and were 
for the first time permitted to assist at the entire Mass and 
receive Holy Communion with the faithful. The Code pre-' 
scribes in words indicating a grave obligation that soon (statim)' 
after Baptism the adult assist at Holy Mass and receive Holy 
Communion. According to Vermeersch-Creusen,32 the adverb 
used in the Code (statim) is taken in law to mean within at least 
two or three days. There seems to be no objection to baptizing 
the adult in the afternoon or evening, as is usually done in the 
United States, and arranging that the baptized person go to 
Holy Mass and Communion the next day or at least within a 
few days. The reception of converts from the various Christian 
Churches is regulated by the Decree of the Holy Office, July 20, 
1859, which Decree is embodied in the Baltimore Ritual. The 
Holy Office has published a new formula for the profession of 
faith and abjuration of heresy to be made before Baptism by 
converts from non-Catholic sects. This formula is to be used in

n Collectanea de Prop. Fide, II, n. 1780.
" Epitome Juris Can., II, 20, n. 39.
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place of the one contained in the Decree of the Holy Office of 
July 20, 1859.33

Baptism of Mentally Defective Persons

648. Insane and frenzied persons shall not be baptized unless 
they have been such from birth, or became afflicted before they 
had obtained the use of reason, in which case they should be 
baptized like infants. If they have lucid intervals, they should 
be baptized during such a moment if they manifest a desire 
for baptism. They should also be baptized in imminent danger 
of death, if. before they became insane, they showed a desire for 
baptism. Those suffering from lethargy or phrenesis shall be 
baptized only while they are conscious and desirous of baptism; 
if the danger of death is imminent and they have shown a desire 
for baptism before they lost control of their minds, they should 
be baptized (Canon 754).

It is evident that those unfortunate persons who have never 
had the use of reason and whose insanity is as far as human 
knowledge can ascertain permanent, are to be regarded as in
fants. If one can reasonably foresee that they will never have 
the use of reason, they may be baptized even against the will 
of their parents, just as one may baptize an infant against their 
will when such an infant is sick beyond hope of recovery. The 
Holy See has warned missionaries to be prudent in baptizing 
sick infants or permanently insane persons against the will of 
the parents so as not to arouse hatred and persecution against 
the Church.34

With regard to persons who have had the use of reason, 
the same rules apply as to the baptism of adults in general. 
As we saw in Canon 752, in the case of adults whom one finds 
unconscious and in danger of death, the Church demands that 
they have given at least some probable sign of an intention to 
receive Baptism.

• Letter of the Apostolic Delegate to the U. 8., March 28, 1942; cfr. 
also App. Ill, 9, a.

14 Collectanea de Prop. Fide, I, nn. 522, 534.
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Chapter in
OF THE RITES AND CEREMONIES OF BAPTISM

649. Baptism shall be given solemnly, except in the eases 
spoken of in Canon 759. The local Ordinary may for a grave 
reason allow the use of the ceremonies prescribed in the baptism 
of infants for the baptism of adults (Canon 755).

Solemn Baptism means baptism with all the ceremonies of 
the Ritual. The exceptions to the rule that Solemn Baptism 
is to be ordinarily given are contained in Canon 759, and refer 
to baptism in danger of death and the baptism of converts to 
the Church who are baptized conditionally. The Ritual has 
two distinct sets of ceremonies—one form for the baptism of 
infants and another long and complicated form for the baptism 
of adults. Formerly the bishops got permission to allow the 
use of the ceremonies of infant baptism in baptizing adults by 
applying to the Holy See for the faculty. The Second Council. 
of Baltimore (n. 243) asked for that faculty for all the bishops 
of the United States for ten or twenty years, but the Holy See 
did not grant the general faculty, saying that the individual 
bishops should apply for it. Now the Code grants the bishops 
this faculty to be made use of for grave and reasonable cause. 
The Sacred Congregation of Rites on January 14, 1944, issued 
an amendment to the rubrics of the rite of Baptism permitting 
the use of saliva to be omitted whenever some hygienic reason 
or some danger of infection is present. It also ordered the rubric 
of the Rituale Romanum, tit. II, cap. II, n. 13, to be so amended 
in all future editions.85

Latin and Oriental Rite of Baptism

650. The child must be baptized in the rite to which the 
parents belong. If one of the parents belong to the Latin Rite 
and the other to an Oriental Rite, the child shall be baptized 
in the rite to which the father belongs, unless a contrary ruling 
has been made by special law. If only one of the parents is a 
Catholic, the child shall be baptized in the rite of the Catholic 
party (Canon 756).

•Acta Ap. Sadis, XXXVI, 28.
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The laws of the Code are, as a rule, published for the Latin 
Rite exclusively, but in those matters where rites come neces
sarily into contact (as in the case of baptism of children whose 
parents belong to different rites), the Code had to take cogni
zance of the circumstances and determine rules for both rites. 
The general rule is that the child is to be baptized in the rite 
to which its parents belong. If a priest of the parents’ rite 
is not at hand or cannot be reached without difficulty, the 
baptism need not be delayed, for the parents can take the in
fant to a priest of another rite, as Canon 98 states. That Canon 
likewise rules that such a baptism does not make the child a 
subject of the other rite, but it belongs to the rite of the parents. 
The Committee for the Authentic Interpretation of the Code 
confirms this interpretation of Canon 98.30 The case is liable to 
happen quite frequently here in the United States where the 
Oriental Catholics are scattered all over the country and have 
but comparatively few priests to attend to them. As they cannot 
be said to belong to any parish of the Latin Rite, they are free 
to go to any parish to have their children baptized when they 
cannot have them baptized by a priest of their own rite.30*

The Code also provides for the case where one of the parents 
belongs to the Latin and the other to an Oriental rite. Ordi
narily the child is to be baptized in the rite of the father, unless 
the special laws of that rite approved by the Holy See provide 
otherwise.

Solemn Baptism and Baptismal Water

651. In Solemn Baptism water blessed specially for this 
purpose shall be used. If the water in the baptismal font is 
so diminished that it does not suffice, other common water may 
be added in smaller quantity than the remaining blessed water, 
and this may be done repeatedly. If the baptismal water has 
become putrid, or has escaped from the font, or is lacking for 
any other reason, the pastor should have the font well cleaned, 
then put fresh water into it and bless it with the form pre
scribed in the liturgical books of his own rite (Canon 757).

The Church insists that in all churches which have a bap
tismal font the baptismal water be blessed both on the vigil 

"October 16, 1919; Acta Ap. Sedis, XI, 478.
"• Cfr. App. Ill, (9) (b). 
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of Easter and on the vigil of Pentecost, and only recently the 
Holy See declared that the custom of blessing the baptismal 
water only once a year on the vigil of Pentecost may not be 
continued.37 If it becomes necessary to bless the baptismal 
water outside of the vigils of Easter and Pentecost, the Roman 
Ritual has a formula of blessing provided for such cases. In 
1830 the Sacred Congregation of the Propaganda gave permis
sion to the priests of the United States for twenty years to 
use a very short formula for blessing baptismal water outside 
of the vigils of Easter and Pentecost.38 Sabetti-Barrett states 
that this formula may still be used.80 However, after careful 
investigation, we have not been able to find a record of the 
renewal of this faculty.

652. Though Baptism may be conferred validly in any of 
the three ways: infusion, immersion, aspersion, nevertheless 
the first method or the second or a mixture of the two, which
ever may be more widely in use, shall be retained, according 
to the approved rituals of the various dioceses (Canon 758).

The Roman Ritual is used very extensively in the churches 
of the Latin Rite, but it was not made obligatory for all dio
ceses of the Latin Rite. When the Roman Ritual was compiler 
and published by authority of Pope Paul V, June 17, 1614. 
the document of promulgation reprinted at the beginning of 
the Roman Ritual did not make allowance for the continuation 
of contrary ancient customs, as the Bull of Publication of the 
Roman Missal does. Nevertheless, diocesan rituals varying in 
their ceremonies from the Roman have been approved by the 
Holy See. For this reason the Code, in Canon 758, speaks of 
“probati diversarum Ecclesiarum rituales libri.” The Sacred 
Congregation of Rites has declared that the local Ordinary can 
compel all pastors and priests of his diocese to follow the 
Roman Ritual notwithstanding any contrary custom, even of 
time immemorial.40

"Sacred Congregation of the Council, June 10, 1922; Acta Ap. Sedis, 
XV, 225.

"Collectanea de Prop. Fide, I, n. 820.
•Sabetti-Barrett, “Theol. Moral. * * (ed. 1939), 573, q. 2.
"Deer. Authentica S. R. C., n. 3276.
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Private Baptism

653. In danger of death Private Baptism may be given. If 
it is administered by a person who is neither a priest nor a 
deacon, only that should be done which is necessary for the 
validity of baptism. If a priest or a deacon baptizes, and time 
permits, he should perform the ceremonies which follow bap
tism.

Except in danger of death, the local Ordinary may permit 
Private Baptism only in the case of adult converts from heresy 
who are baptized conditionally. The ceremonies which for any 
reason have been omitted in the conferring of baptism, shall be 
supplied as soon as possible in church, except in the case of con
ditional baptism of converts from heretical sects (Canon 759).41

If baptism is repeated conditionally, the ceremonies should 
be supplied if they were omitted in the first baptism, saving 
the exception of the foregoing Canon in reference to condi
tional baptism of converts from heretical sects. If the cere
monies were employed in the first baptism, one is at liberty to 
repeat them or not (Canon 760).

Here the bishop is empowered to allow Private Baptism in 
the conditional baptism of converts from the various Christian 
sects. If one finds that the convert was never validly baptized, 
baptism must be given absolutely, and the formula for the 
baptism of adults used. For a grave reason the bishop can 
give permission to use the formula of Infant Baptism, as we 
saw in Canon 755. Whether Solemn Baptism can be conferred 
in private houses, and how far the bishop may permit this is 
stated in Canon 776. In the Second Council of Baltimore (n. 
244), the Fathers of the Council applied for the permission to 
allow the priests in the United States to confer conditional 
baptism on converts privately and without ceremonies, merely 
using holy water and the form of baptism. At that time the 
Holy See answered that it did not think it expedient to grant 
the request. It may be noted that in Private Baptism, either 
given in danger of death or to converts from non-Catholic 
churches with the permission of the bishop (conditional bap
tism), the use of baptismal water is not of obligation, but, if 
a priest or deacon baptizes and he has baptismal water at hand,

“See below, n. 673.
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it is proper to use it. Otherwise holy water should be used, if 
possible, in preference to common water.42

Christian Name to be Given in Baptism

654. The pastors shall endeavor to see that the person bap
tized receives a Christian name; if they cannot accomplish this, 
they shall add to the name given by the parents the name of 
some saint, and enter both names in the baptismal record 
(Canon 761).

The custom of assuming the name of a saint at Baptism 
cannot be traced back to the first few centuries of the Church. 
In fact, Tertullian, in his book on “Idolatry,” says that a 
person does not necessarily honor Saturn or Mars, if he should 
be called by these names. In the First (Ecumenical Council 
of Nicaea the names of the bishops who signed the acts of the 
Council include many purely heathen names, as Nestor, Tele
machus, 2Eneas, Athenodorus, Artemidorus, etc. In the fourth 
century the tendency appears to have been to assume names 
from the Old Testament or those of the Apostles and early 
martyrs. St. John Chrysostom and St. Ambrose urge the 
Christians of their time to adopt the beautiful practice of giving 
their children the name of one of the holy martyrs. This prac
tice has long since become well established, and one finds it 
rather strange to meet with a case where the parents do not 
want to give their child a Christian name. In such a case the 
pastor is to add a Christian name of his own choice and enter 
it in the baptismal record, together with the name selected by 
the parents.

The Roman Ritual further directs the pastors to see to it 
that the names given in Baptism are not obscene, fabulous, 
ridiculous, or the names of heathen deities or impious heathen 
men.

Chapter IV

OF THE SPONSORS

655. According to the most ancient custom of the Church, 
nobody shall be baptized solemnly unless he has, whenever

“ Holy Office, Juno 20, 1883; Collectanea de Prop. Fide, II, n. 1598.
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possible, a sponsor. Even in Private Baptism a sponsor should 
be procured, if it is easily possible; if there was no sponsor in 
the Private Baptism, one should be procured in the supplying 
of the ceremonies, but in such a case he does not contract any 
spiritual relationship (Canon 762).

Sponsors at Baptism are mentioned as early as the second 
century of the Christian era. Tertullian refers to sponsors of 
children and their serious obligation to see that the children 
grow up as true Christians. Some authors think that Tertullian 
has reference to the sponsors of orphan children, for as late 
as the time of St. Augustine the parents seem to have taken 
the place of sponsors, as may be gathered from the Saint’s 
words that the parents answer the questions at Baptism for 
their children. Caesarius of Arles (d. 542) speaks of sponsors 
of adults who are to give the converts before and after baptism 
a good example of Christian life, and encourage them by word 
and deed in the practice of virtue.

When baptism is repeated conditionally, the same sponsor 
shall, if possible, be employed as at the first baptism; except 
in this case, there is no need of a sponsor in conditional bap
tism. In the conditional repetition of baptism neither the 
sponsor of the first nor the sponsor at the second baptism 
contracts spiritual relationship, unless the same sponsor was 
secured on both occasions (Canon 763). There shall be but one 
sponsor, who may be either of the same or of different sex from 
the person to be baptized; two sponsors at most, one man and 
one woman, shall be employed (Canon 764).

Because the spiritual relationship contracted in baptism by 
the sponsor constitutes a diriment impediment of marriage (ac
cording to Canon 1079), it was important that the Code settled 
the question concerning the sponsor at a doubtful baptism. The 
ruling of the Code is precise. If baptism was doubtful so that 
one feels justified in conferring it again conditionally, neither 
the sponsor at the first nor the sponsor at the second baptism 
contracts the spiritual relationship. If the same sponsor acts 
as such at both baptisms, he contracts the spiritual relationship.

656. In Private Baptism the former law did not demand a 
sponsor, but the Code prescribes that a sponsor should be 
present, if it is easy to have one, which indicates that the law 
does not impose a grave obligation. Under the former Canon 
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Law there was a controversy as to whether the sponsor in 
Private Baptism contracted the spiritual relationship, and the 
Sacred Congregation of the Council, March 5, 1678, after long 
discussion of the question, decided that by the law of the Coun
cil of Trent, which rules that spiritual relationship is contracted 
in Baptism, the sponsor contracts that relationship also in Pri
vate Baptism.48 Some theologians after that decision questioned 
the competency of the Sacred Congregation to give such a de
cision without special authorization of the Supreme Pontiff, 
calling it a declaration which extended the law of the Council 
beyond its original meaning. However, it is evident from the 
wording of the decision that the Sacred Congregation intended 
nothing else than to interpret officially the law of the Council 
of Trent, which it had full power to do. Ever since the appear
ance of the Code, the same controversy—if it still deserves the 
name after the decision of 1678—persists. Some commenta
tors of the Code hold that Canon 768 does away with all con
troversy in this matter. However, Canon 768 is no more than 
a repetition of the law of the Council of Trent, with the only 
difference of a limitation of the relationship to a small number 
of persons. The declaration of 1678, however, does settle the 
question so that a sponsor at a valid Private Baptism does con
tract the spiritual relationship. The argument of the contrary 
opinion has found so few supporters that Cardinal Gasparri 
calls the opinion practice certa in favor of the contracting of 
the relationship.

657. The Code is very careful to state the rule as to the 
sponsor in a doubtful baptism, exempting him from relationship 
and consequent marriage impediment. Nothing is stated about 
the minister in a doubtful baptism, whether he contracts the 
spiritual relationship. The sound principle seems to be that a 
doubtful fact (dubium facti) does not make the law doubtful 
or deprive it of its force. Only a dubium juris has the effect 
of making the law itself doubtful. Wherefore, Canon 15 states 
that the laws in a dubium juris do not oblige, while they do 
oblige in a dubium facti, but that same Canon gives the Ordi
nary power to dispense from the law in a dubium facti, if it is 
one of those cases in which the Roman Pontiff usually grants 
a dispensation.

ttGasparri, “De Matrimonio,” I, 595.
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658. The lawful number of sponsors is limited to two, which 
is the same law as that of the Council of Trent. If more than 
two are designated and admitted, it is illicit, but all the persons 
are valid sponsors, for Canon 764 which limits the number of 
sponsors to two does not carry an invalidating clause against 
an act contrary to this rule. According to Canon 11, such a 
clause would be necessary to exclude the possibility of more 
than two sponsors.

Requisites for Valid Sponsorship

659. In order that a person may act validly as sponsor, the 
following rules apply:

(1) He must be baptized, have attained the use of reason 
and have the intention of discharging that office;

(2) He must not belong to an heretical or schismatic sect, 
nor have been excommunicated by a condemnatory or declara
tory sentence, nor suffer from infamy of law, nor be excluded 
from legal acts, nor (if a cleric) have been deposed or degraded 
from the clerical rank;

(3) The father or mother or spouse of the person to be 
baptized cannot be sponsor;

(4) He must be designated either by the person to be bap
tized or by the parents or guardians, or in their default by the 
minister of baptism;

(5) The sponsor must, either in person or through proxy, 
physically hold or touch the one baptized, or receive him im
mediately after baptism from the sacred font or from the hands 
of the minister (Canon 765).

To act as sponsor, the person must be baptized. Baptism 
outside the Catholic Church is no obstacle if the sponsor now 
belongs to the Catholic Church, and is not under an excom
munication pronounced by the ecclesiastical court, or under any 
of the other disabilities mentioned under n. 2. The crimes to 
which infamy of law is attached are specified in various Canons 
of the Code. It can be incurred only in the cases specifically 
enumerated in the Code.44 Furthermore, the infamy of law and 
the exclusion from legal acts in question must have been 
inflicted by the ecclesiastical court. The disability to act as

“Canons 2293, 2320, 2328, 2343, 2351, 2356, 2357. 
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sponsor is not incurred ipso facto by the crimes to which the 
law attaches an ipso facto infamia juris or ipso facto exclusion 
from legal acts, as is to be inferred from the following Canon 
766.

The intention to undertake the office of sponsor is of course 
necessary so that it is not sufficient if the adult to be baptized 
or the parents or guardians of. an infant request some one to be 
sponsor, but the person requested must manifest his consent 
and appear either in person or through a proxy appointed by 
him to assist at the Baptism and physically touch the person 
baptized, as declared in the Code.43

660. Protestants or schismatics cannot be sponsors, and, if 
the priest cannot prevent the intervention of non-Catholics, the 
Holy Office demands that the priest inform the non-Catholic 
that he cannot be a sponsor properly so called, but can assist 
at most as a witness.40 The Holy Office has declared that, if 
suitable sponsors are not available, it is preferable to have none 
at all, rather than admit a person belonging to an heretical 
sect.47 The Holy See has declared that, even where one of the 
parents was a Catholic and the other a non-Catholic and they 
were married outside the Church, a Protestant sponsor should 
not be admitted in the baptism of their child.48

661. The choice of the sponsor rests with the person who is 
to receive baptism, if that person has the use of reason. In 
the case of an infant, the choice rests with the parents; if the 
parents are dead or have for any reason lost the custody of 
their child, the right rests with the guardian. If neither the 
parents nor the guardian appoint a sponsor, the minister of 
Baptism shall appoint one. The Holy Office, Sept. 15, 1869, 
declared that the ceremonies of baptism shall not be omitted 
for want of a sponsor, and if the case really happens that nobody 
can be present but the parents, they are to take the part of 
the sponsor, without however becoming thereby sponsors. If 
the parents or the guardian appoint a sponsor who by the law 
of the Code cannot validly or licitly act as such, the minister 
of baptism is obliged to reject him, and, if the parents or the 
guardian refuse to appoint another, the minister of baptism

“Holy Office, Sept. 15, 1869; Collectanea de Prop. Fide, II, n. 1347.
“ Collectanea de Prop. Fide, I, n. 447.
41 Collectanea de Prop. Fide, II, n. 1831.
“Holy Office, June 27, 1900; Acta S. Sedis, XXXIII, 372. 
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must appoint a sponsor. A person who without a proper desig
nation assumes to act as sponsor, does not become a sponsor, 
for, as stated in Canon 765, n. 4, the designation is one of the 
requisites for validity of sponsorship.

662. If the appointed sponsor cannot or does not wish to 
attend at the baptism in person, he may appoint a representa
tive (proxy) to take his place. The Sacred Congregation of the 
Sacraments has declared that the sponsor himself must appoint 
his representative (proxy), because the custom of leaving the 
appointment to the parents of the infant or to the baptizing 
priest, the sponsor being unconcerned in the matter, makes the 
sponsorship doubtful. It has further ruled that such custom 
must be abolished.40 The Code does not lay down any restric
tions as to the persons who may be appointed as proxies. 
Therefore, the only requisite is that he is capable of accepting 
the mandate and performing the material acts in the place of 
the sponsor. Though it is not becoming to appoint as proxies 
non-Catholics, excommunicated persons or others whom the 
Code excludes from sponsorship, still the Code does not forbid 
it. The name of the proxy is not entered into the baptismal 
record, but the name of the sponsor represented by the proxy.

663. The physical contact of the sponsor with the one bap
tized in the act of baptizing or immediately afterwards is neces
sary for valid sponsorship. It is not necessary, however, that 
the sponsor hold the infant: a nurse or a maid may hold the 
child, the sponsors placing one hand on the child during the 
pouring on of the water, for the Decree of the Sacred Congre
gation of the Propaganda states that the sponsor is considered 
to hold the child, “if he by physical contact with the child 
identifies himself with the one who holds the child.” 60

Requisites for Licit Sponsorship

664. For licit admission as sponsor, the following conditions 
must be observed:

(1) The sponsor must be fourteen years of age, unless for 
a just reason the minister admits younger persons;

(2) The sponsor must not be under excommunication, nor
«July 25, 1925; A eta Ap. Sedis, XVIII, 43-47.
“January 21, 1856; Collectanea de Prop. Fide, I, n. 1119. 
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excluded from legal acts, nor suffer from infamy of law for 
reason of a notorious crime, even though no sentence was pro
nounced against him, nor must he be under an interdict, or 
otherwise a public criminal, or disgraced by infamy of fact;

(3) The sponsor must know the rudiments of the faith;
(4) The sponsor must not be a novice or professed member 

in any religious organization, unless there is nobody else to be 
had and the permission is granted by at least the local superior;

(5) The sponsor must not be a cleric in sacred orders, unless 
he has the explicit permission of his proper Ordinary (Canon 
766).

In case of doubt whether one can validly or licitly be ad
mitted as sponsor, the pastor shall, if time permits, consult the 
Ordinary (Canon 767).

Canon 2197, n. 3, declares that an offense is notorious by 
notoriety of fact if it is publicly known and committed under 
such circumstances that it cannot be concealed by any artifice 
nor excused by any extenuating circumstances admitted in law. 
In general, the Code in Canon 766, n. 2, excludes from spon
sorship persons who are guilty of a grave public offense which 
in the common estimation of respectable Catholic men makes' 
them so unworthy of the office of sponsor that their admission 
would cause scandal. The Holy See ruled that Freemasons who 
are publicly known as such cannot be admitted as sponsors.61 
The same holds good of Catholics who belong to any other for
bidden society, and are notoriously known as members; like
wise Catholics whose life is unchristian and scandalous. Ojetti 
quotes a declaration of the Sacred Penitentiary, December 10, 
1860, to the effect that Catholics who are notoriously known to 
be under ecclesiastical censure may be admitted as sponsors 
when they cannot be kept away without great harm. This has 
to be limited to those whose censure has not been inflicted by 
the ecclesiastical court (by declaratory or condemnatory sen
tence), for the latter are declared by the Code entirely incapable 
of acting as sponsors.02

665. The Code does not state whether the minister of bap
tism may be simultaneously sponsor for the person he baptizes. 
When the question was proposed to the Holy See in reference

".Holy Office, July 5, 1878; Collectanea de Prop. Fide, II, n. 1495. 
“Ojetti, “Synopsis Rer. Moral, et Jur. Pont.,*’ I, 367. 
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to Confirmation, the Sacred Congregation of Rites answered 
that, if the bishop wanted to be sponsor, he should appoint a 
proxy.08 The same may perhaps be said concerning the minister 
of Baptism. A cleric in major orders, however, needs the per
mission of his Ordinary to be sponsor (for lieeity).

Spiritual Relationship of the Sponsors

666. The minister of baptism and the sponsor contract spir
itual relationship from baptism with the person baptized only 
(Canon 768).

As the Sacrament of Baptism is truly a spiritual regenera
tion, the idea of a spiritual fatherhood between the minister of 
baptism and the person baptized can be traced back to the very 
times of the Apostles. St. Paul calls Timothy, Titus and 
Onesimus his sons. Expressions like this: “by the Gospel I 
have begotten you,” also occur.04 It was, therefore, quite a 
natural conclusion to which the various local councils of the 
early Church came, when they declared that there was a sacred 
bond or relationship between the baptized and those who were 
instrumental in bringing about his regeneration. The spiritual 
relationship being considered more sacred than the natural 
bond of blood, a practice developed in the Church forbidding 
the marriage of persons between whom spiritual relationship 
existed. In the beginning there was no general law for the 
whole Church in this matter, but the various local councils 
passed decisions on the matter of the spiritual relationship and 
on marriage between spiritually related persons.

On October 30, 530, Emperor Justinian forbade in one of his 
laws marriage between the sponsors and the person baptized. 
Canonists hold that he merely enforced in the civil forum a 
custom which had already become a law in the Church. In 
692, the Concilium Trullanum adopted the Justinian law in its 
Canons, and extended the prohibition of marriage to marriage 
between the sponsor and the mother of the person baptized. In 
the Western Church similar prohibitions of marriage for reason 
of the spiritual relationship were passed, for example, in the 
Roman Council in the year 721.00

“June 14, 1873; Deer. Auth. S. R. C., n. 3305.
Cfr. II Tim., ii. 1; Titus, i. 4; Philem., 10; I Cor., iv. 15.

“ Wernz-Vidal, “Jus Canonicum,’1 V, n. 390.
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The spiritual relationship and the prohibition of marriage 
were extended more and more so that many controversies arose 
as to the validity of marriage. The Council of Trent limited 
the spiritual relationship and prohibition of marriage by de
fining that the relationship existed only as follows: between 
the minister of baptism and the person baptized and his par
ents; between the sponsor and the person baptized and his 
parents.00 The Code limits still further the spiritual relation
ship, stating that it is contracted by the minister of Baptism 
and the sponsor with the person baptized only, and not with 
his parents.

Duties of the Sponsors

667. In virtue of the office which they have accepted, it is 
the duty of the sponsors to take a lasting interest in their 
spiritual child, and to take good care that he leads a truly 
Christian life, as in the solemn ceremony they have pledged 
that he would do (Canon 769).

The obligation of the sponsors is truly a moral duty, and it 
obliges the sponsors to act, as the Holy Office declared,07 in case 
the parents are negligent in the spiritual education of the child. 
In Canon 1335, the Code repeats that the sponsors have the 
duty to see to it that their godchild is instructed in Christian 
doctrine. The duty of the sponsors does not cease when their 
godchild comes of age, for the Code explicitly states that they 
must take an interest in his spiritual welfare “perpetuo” (i.e., 
forever, a lasting interest), and that they must take care that 
during his whole life he lives up to the principles of the Catholic 
faith.

Chapter V

OF THE TIME AND PLACE OF BAPTISM

668. Infants shall be baptized as soon as possible. Pastors 
and preachers shall often remind the faithful of this grave 
obligation (Canon 770).

The Council of Trent rules: “If anyone says that little chil
dren, for that they have not actual faith (actum credendi), are

“Seas. XXIV, cap. 2, De Reform. Matr.
"Dec. 9, 1745; Collectanea de Prop. Fide, I, n. 355. 
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not, after having received baptism, to be reckoned among the 
faithful; and that, for this cause, they are to be rebaptized 
when they have attained to years of discretion; or that it is 
better that the baptism of such be omitted, rather than that, 
while not believing by their own act, they should be baptized 
in the faith alone of the Church: let him be anathema.” C8

The meaning of “quamprimum” (as soon as possible) can
not be determined with absolute exactness. In fact, the law 
did not want to specify the exact number of days, as it could 
easily have done, for circumstances are so varied that a narrow 
law in this matter is not desirable, at least as a general law. 
The individual bishops who know the conditions in their dio
cese, the facility or the difficulty of reaching the parish church, 
climate, roads, etc., can make particular regulations. It is con
sidered to be within the power of the bishop to demand that 
the baptism be conferred within eight days after birth, making 
due allowance for circumstances where that regulation would 
impose undue hardship. In an Instruction of the Sacred Con
gregation of the Propaganda, July 31, 1902, to the missionaries 
among the Nestorians, it states that baptism shall be conferred 
on the infants at least within eight days after birth, and if 
necessary Private Baptism should be given rather than wait 
longer for Solemn Baptism.59

669. If there is no particular law limiting the time and no 
special danger of death from the condition of the child or other 
circumstances, one may hold with Noldin 00 and Vermeersch- 
Creusen 01 that one cannot delay Baptism over a month without 
sinning gravely against the law. If circumstances are such— 
and they certainly exist in the scattered districts of the United 
States—that the priest cannot be had within a month, some lay 
person should be asked by the parents to baptize the child, 
rather than delay the baptism. The Sacred Congregation of the 
Propaganda approved an Instruction given to catechists and 
other well-instructed Catholics to baptize any of the infants of 
Christians, though they are in good health, if the priest is 
absent or it is difficult to go to him.02 We saw that the Instrnc-

“ Sessio VI, Canon 13, De Bapt.
“ Collectanea de Prop. Fide, II, n. 2149.
« Theol. Moral., Ill, 78, n. 66.
n Epitome Jur. Can., Il, 25, n. 52.
“Jan. 16, 1804; Collectanea de Prop. Fide, I, n. 674. 
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tion to the missionaries among the Nestorians insisted that 
baptism should be conferred within eight days, and that, when 
necessary, the infants should be baptized privately rather than 
delay baptism and expose the infants to the danger of dying 
without it.

670. Private Baptism may, in case of necessity, be given at 
any time and in any place (Canon 771). Solemn Baptism may 
be given on any day. However, in accordance with the most 
ancient rite of the Church, it is a becoming practice to baptize 
adults on the vigils of Easter and Pentecost, especially in 
metropolitan and cathedral churches, if it can be done conven
iently (Canon 772). The proper place for the administration 
of Solemn Baptism is the baptistry in a church or public oratory 
(Canon 773).

Up to about the ninth century, Solemn Baptism in churches 
of the Latin Rite was given only on the vigils of Easter and 
Pentecost. In the Oriental Rite and in the dioceses of Northern 
Africa, the Epiphany was added to the baptismal days. In 
Spain they began to baptize also on the feasts of the Apostles 
and martyrs, but the Roman Pontiffs objected to that practice. 
As the number of baptisms of adults got fewer, the practice of 
baptizing on the two vigils only ceased of itself. Pope Sim
plicius (d. 483) is said to have appointed several priests at 
Rome who had to be ready any day and any hour of the day 
to baptize infants.03 Very likely baptism of infants in danger 
of death is meant. When there was even a slight danger, the 
infants were baptized immediately at the time when Solemn 
Baptism was still limited to the two days. A certain Bishop 
Fidus in Africa had, in 253, contended that it was not lawful 
to baptize infants before the eighth day because in the Old 
Testament circumcision was to be given only on the eighth day 
after birth. St. Cyprian04 writes to him: * ‘ Nobody in our 
council agreed with what you thought should be done; on the 
contrary, we all have held that to no human being born into 
this life should mercy and grace be denied.”

The Code states that the church or a public oratory is the 
proper place for the conferring of Solemn Baptism. The ques
tion was proposed to the Sacred Congregation of Rites whether

"Binterim, “Denkwurdigk.,” I, part I, 61.
11 Epist. lix Cypriani ad Fidum Episc.
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the custom that prevailed at the cathedral of a certain archdio
cese of conferring Solemn Baptism in the sacristy could be con
tinued. The Sacred Congregation answered that the custom 
cannot be continued unless there is reasonable cause approved 
by the archbishop.05

Churches Which Must Have Baptismal Font

671. Every parish church shall have a baptismal font; all 
contrary statutes, privileges and customs interfering with that 
right of parish churches are disapproved and recalled. If other 
churches have acquired the right to baptize cumulatively, such 
cumulative right continues. The local Ordinary can for the 
convenience of the people allow or demand that baptismal fonts 
be placed also in another church or public oratory within the 
limits of a parish (Canon 774).

In former times it often happened that, when a new parish 
was created by the division of a larger parish, the right to 
baptize was reserved to the original parish, and the new parish 
was not allowed to have a baptismal font. Such reservations 
were recognized in the former law. The Code, however, changes 
this regulation, and rules that every parish church has a 
right to have a baptismal font and to baptize its own parish
ioners. The Committee for the Authentic Interpretation of the 
Code has declared that the churches which had the exclusive 
right to confer all the baptisms in a certain town or city or 
district, shall henceforth have only a cumulative right simul
taneously with the parish churches of that town, city or dis
trict. They may, therefore, baptize people from any of those 
parishes where in former times they had the exclusive right 
of baptizing, but each parish has the right to baptize its own 
subjects if they come to it. If the church which has the right 
to perform any baptisms of a city or town, baptizes persons 
who belong to another parish by reason of domicile, it must as 
soon as possible inform the proper pastor of the conferring of 
baptism, as is prescribed by Canon 778. In future, however, no 
parish church can acquire a cumulative right of the baptismal 
font, that is, the right to baptize persons domiciled in other 
parishes of the same city or town at the option of those who

«March 14, 1861; Deer. Auth. 8. B. C., n. 3104. 
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present themselves or their children for baptism. The custom 
out of which such right has arisen in the past is now condemned 
as a corruption of the law.00

If a parish has a very extensive territory so that it is very 
inconvenient for people of a certain district of that parish to 
take the infants to the parish church for baptism, and if there 
is another non-parochial church or chapel which is more con
venient for the people, the bishop can allow or even command 
that the church or chapel have a baptismal font and baptize 
the people of that district.

672. If the person to be baptized cannot go or be brought 
to the parish church or another church that has the right to 
baptize without great inconvenience or danger, on account of 
the distance or other circumstances, Solemn Baptism can and 
should be given by the pastor in the nearest church or public 
oratory within the parish, even though there is no baptismal 
font in that church or oratory (Canon 775).

The case contemplated in this Canon is not very common 
in the United States, where the churches and chapels are not 
so plentiful as they are in some countries in Europe. In some 
sections of the United States extensive districts have to be cov
ered by the pastor. Wherefore, baptism at the house of the 
faithful, spoken of in the next Canon, becomes necessary more 
frequently than in European countries. Some American dio
ceses contain more, others nearly as much territory as all Italy, 
and are served by a mere handful of priests. A few illustra
tions will suffice: Diocese of Salt Lake, 84,990 square miles 
with 100 priests; Tucson, 52,369 square miles with 184 priests; 
Cheyenne, 97,548 square miles with 97 priests; Baker City, 
68,000 square miles with 84 priests. These figures are taken 
from the 1947 Catholic Directory; for the square miles we took 
the round thousands. The number of priests includes secular 
priests and religious working in those immense territories. 
Italy with its islands has about 124,000 square miles.

Solemn Baptism in Private Houses '

673. Solemn Baptism cannot be given in private houses ex
cept under the following circumstances:

“November 12, 1922; Acta Ap. Sedis, XIV, 662.
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(1) If the persons to be baptized are the sons or nephews 
of the highest actual ruler of a country, or have the right of 
succession to the throne, whenever they properly ask for it;

(2) If the local Ordinary with prudent and conscientious 
judgment should allow it in some extraordinary case where there 
is a just and reasonable cause.

In these cases Baptism must be given in the private chapel 
of the house, or at least in a decent place, and baptismal water 
is to be used (Canon 776).

The phrase, “qui supremum populorum principatum ten
ent,” does not necessarily mean kings or emperors; in plain 
words, the phrase means nothing but the head of a state. The 
same phrase occurs in Canon 600, n. 3, and 598, in reference to 
the privilege of entering the cloister of religious houses with 
papal enclosure. As was said in commenting on those Canons, 
there is no reason why a president of a republic or a governor 
of one of the States of the American Union should not be in
cluded under this general phrase of the Code. They are cer
tainly heads of the state, and the title borne by the head of a 
state makes no difference. If it did, the Code could have easily 
said so.

The Second Council of Baltimore, n. 237, insisted that all 
baptisms should, in so far as possible, be conferred in the church. 
In places where the people live at a great distance from the 
church, or when on account of bad weather, the condition of 
the roads, the poverty of the people, it was very difficult for 
the people to take the infants to church, the Council gave the 
priests in charge of the parishes and missions general permis
sion to baptize the infants in private houses with all the cere
monies. That general permission must be considered abolished 
by the Code, for a particular law which is contrary to the Code 
has been annulled by the promulgation of the Code. The reasons, 
however, which moved the Council to give that general per
mission still exist, and the individual bishop knowing the con
dition of his diocese and finding it necessary to provide for the 
scattered districts should request the Holy See for faculties to 
allow Solemn Baptism in private houses under certain condi
tions. The Sacred Congregation of the Sacraments on July 22, 
1925, reiterated the prescription of Canon 776 that the local 
Ordinary may permit Solemn Baptism to be conferred in a 
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private house, but only in individual extraordinary cases.07 
This faculty is restricted to individual cases and extraordinary 
circumstances. It is, however, left to his prudent judgment to 
decide in each case of this kind whether the circumstances are 
of such a serious nature as to warrant an exception from the 
general rule that Solemn Baptism is not to be conferred in 
private homes. Consequently, if in a particular diocese the 
difficulties mentioned above are of more common occurrence 
so that a more general permission seems to be demanded, the 
local Ordinary should seek a special indult to cover the need, 
for in view of the law of the Code and the above-given decision 
he cannot without such an indult grant such general permission. 
It may be noted that the Sacred Congregation of Rites ruled on 
January 17, 1914, that Baptism conferred at home with per
mission of the local Ordinary outside the danger of death and 
urgent necessity is to be administered with all the ceremonies 
of the Ritual.08

Chapter VI

OF THE RECORDS AND PROOF OF BAPTISM

674. The pastor shall carefully and without delay enter ill 
the baptismal records the names of the persons baptized, the 
minister, the parents and sponsors, the date and place of the 
baptism.

In the baptism of illegitimate children the name of the 
mother is to be entered, if her motherhood is publicly known, 
or if she of her own accord asks in writing or before two wit
nesses that such entry be made. Also the name of the father 
is to be entered, provided he himself demands it of his own 
accord in writing or before two witnesses, or if he is known to 
be> the father from some public and authentic document. In 
other cases the baptism is to be recorded as of a child of un
known father or of unknown parents (Canon 777).

The pastor has the obligation of recording the baptisms in 
the manner pointed out in the Code, no matter who baptizes a 
subject of the parish. The actual entries may be committed by 
the pastor to trustworthy persons in accordance with the general

" Acta Ap. Sedis, XVII, 452.
"Ibid., VI, 32. 
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principle that one is considered to do an act oneself, if one does 
it through another. However, as the registration of the baptism 
is to be a public and official record, it should be authenticated 
by the pastor’s signature, just as very many important docu
ments are authenticated by the signature of the person who 
issues the document. In Canon Law the pastor’s records of 
baptisms, marriages and deaths are recognized as public records 
and as full proof of the facts affirmed in such records (cfr. 
Canons 1813 and 1816). In the civil law the parochial records 
—for example, the record of baptism—have no official standing. 
The baptismal record is admissible in evidence under the rule 
which admits entries made in the regular course of one’s busi
ness. In so far as the civil law is concerned, it is safer for the 
baptizing priest to make the record or at least sign it. If the 
baptizing priest is still alive and within the jurisdiction of 
the court when the question of baptism comes up in the civil 
court, the written entry would not be admitted, and the priest 
himself would have to testify. He may use the entry in the bap
tismal record to refresh his memory.

675. Canon 470 rules that the baptismal register should also 
contain the records of confirmation, marriage, subdeaconship, 
and solemn religious profession. At the end of the Roman 
Ritual, just before the Appendix, there are several pages of 
directions as to how the record should be made in each parochial 
register. When some of the popular baptismal and matrimonial 
registers are examined in the light of these regulations of the 
Ritual, it would appear that these books are very incomplete 
and inadequate for the proper satisfaction of the regulations.

676. Great caution must be taken not to make any correc
tions in the record, such as striking out words, misspelling and 
writing over again: all such alterations mar the record and 
make it worthless to prove anything in law, if made in a point 
which may become important. That they lose their value as 
documents is indicated in Canon 1818, which states that such 
documents are left to the mercy of the judge to attach what
ever value he thinks proper to them.

Certificates of reception of baptism should be drawn up in 
authentic form bearing the signature of the pastor (or the one 
who takes his place) and the seal of the parish. It need not be a 
word for word transcription to constitute proof, provided it is 
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authentic. While some authors hold that, when it is to be sent 
to another diocese, it must be authenticated by the Diocesan 
Curia, Cappello rightly 00 denies this, unless there is a diocesan 
law to this effect. He also denies that the local Ordinary can 
prescribe such authentication by the Curia under pain of nullity, 
because this would be contrary to the common law which does not 
require authentication by the Curia. For such transcripts the 
pastor may demand a fee only if a moderate one is established by 
custom or according to Canon 1507.

677. The recording of the baptism of illegitimate children 
requires great caution. The names of the mother and the father 
may be entered only under the conditions laid down in Canon 
777. Special caution is necessary in baptizing a child whose 
parents are married lawfully in the eyes of the civil law, but 
invalidly in the eyes of the Church. The priest may not make 
a note to the effect that the child is illegitimate, but he may 
note that the parents were married only before a non-Catholic 
minister or a civil magistrate. This is stating a fact for which 
nobody can accuse the pastor of libel. As there is less chance 
that the fatherhood of an illegitimate child is publicly known 
the Code rules that the father’s name cannot be entered, unless, 
he himself declares in writing or before two witnesses that he 
is the father of the child, or unless his fatherhood is known 
from a public and authentic document—for instance, if the 
court has pronounced a man to be the father, and charged him 
with the maintenance of the child. Asked whether Canon 777 
comprehends all illegitimate persons (even adulterous, sacri
legious and other spurious offspring), so that it is permissible 
to enter the names of their parents in the baptismal records, 
the Committee for the Authentic Interpretation of the Code 
replied that they too are included, but the names of "the parents 
are to be entered in such a manner that all danger of defamation 
is avoided. In extraordinary cases of this kind recourse should 
be had to the Sacred Congregation of the Council.70

678. If baptism was not given by the proper pastor, or in 
his presence, the minister shall as soon as possible inform the 
pastor of the domicile of the person baptized about the baptism 
(Canon 778).

•“Do Sacramentis,’* I, nn. 190-191.
«July 14, 1922; Acta Ap. Sedis, XIV, 528.
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This Canon refers especially to those cases where Private 
Baptism was conferred in danger of death, and to cases where 
the mother was absent from her home when she gave birth to 
a child and the child was baptized in the strange place because 
it could not be taken to the parish of the parents without 
unduly delaying the baptism. In these and similar cases in 
which baptism had to be conferred outside the proper parish 
church, the record is to be sent to the proper pastor. If the 
place where a child of another parish was baptized has a bap
tismal font, and therefore a baptismal record, the baptism is 
of course to be entered there, but an annotation is to be made 
that the child belongs to another parish, and a copy of the 
record is to be sent to the proper pastor.

Proof of Baptism

679. Unless the rights of a third party are prejudiced 
thereby, one witness who is absolutely trustworthy, or the oath 
of the baptized party himself, if he was baptized at adult age, 
suffices for the proof of baptism (Canon 779).

If the baptismal record has been properly made, it is full 
legal proof of baptism according to Canon 1813. If, however, 
for any reason no record can be had, baptism must be proved 
by witnesses. The general principle is expressed in Canon 1791 
that the deposition of one witness does not constitute full 
proof, unless he is a qualified witness who gives testimony 
concerning acts done in his official capacity. But, when there 
is question merely of getting the testimony of baptism as it is 
required before Confirmation, First Holy Communion, ordina
tion, marriage, where the rights of third parties are not con
cerned, the testimony of one absolutely reliable witness who 
testifies out of his own personal knowledge is sufficient. In 
all other cases where the rights of third parties are affected 
by the proof of baptism—for instance, in a marriage ease in 
which the validity of the marriage is attacked on account of 
the baptism—one witness does not fully prove baptism or non
baptism. The same is to be said where rights of inheritance 
depend on the proof of baptism, for in such cases the rights 
of one person affect the rights of others.

When there is question as to whether baptism should be 
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conferred again, the Holy Office declared that the testimony of 
one trustworthy witness suffices to establish the fact of bap
tism, and the Sacrament may not be repeated conditionally 
where one such witness testifies that baptism has been properly 
conferred.71

TITLE II

OF CONFIRMATION

680. The Sacrament of Confirmation is to be conferred by 
the imposition of the hand, by the anointing of the forehead 
with holy chrism, and by the words prescribed in the pontifical 
books approved by the Church (Canon 780).

The chrism to be used in the Sacrament of Confirmation 
must be blessed by a bishop, even though a priest, by law or 
special indult, confers this Sacrament. The anointing shall not 
be done with any instrument, but by the hand of the minister 
properly imposed on the head of the person to be confirmee 
(Canon 781). .

The Holy Office has declared that the first imposition oi 
hands over all confirmandi in general during the recitation of 
the oration “Omnipotens” is not necessary for validity, and that 
Confirmation need not be repeated if some of the candidates 
came after this imposition of hands.1 The same Sacred Con
gregation ordered a conditional repetition of Confirmation in 
certain cases in which a schismatic priest had made use of an 
instrument in performing the anointing.2

• Tertullian and St. Cyprian speak of the “imposition of hands 
by which the Holy Ghost is conferred.” Rufinus, who lived 
toward the end of the fourth century, calls the confirmation a 
“signaculum chrismatis.” Pope Innocent I (401-417) writes 
to Bishop Decentius of Gubbio that, in baptism, the priests are 
not allowed to sign the forehead of those baptized with the same 
oil which is allowed to bishops only when they confer the Holy 
Spirit.

681. Priests who by law or by special indult have the faculty 
to give Confirmation must use the holy chrism blessed by a

71 March 18, 1896; Collectanea de P. F., II, n. 1923.
1 April 17, 1872; Collectanea de P. F., II, n. 1383.
1 January 14, 1885; Collectanea de P. F.f II, n. 1630. 
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bishop. In his work “De Synodo Dioeeesana,” Pope Benedict 
XIV discusses the question whether the Supreme Pontiff can 
delegate a priest to bless the holy chrism, and states that, while 
the more common opinion holds that the Pope cannot delegate 
a priest, there are authors who hold that he can. Thus, 
Wadding (Annales Minorum) relates that Pope Eugene IV gave 
to Father Fabian of Bachia the faculty to bless the chrism when 
he went to the missions in India. Pope Benedict XIV doubts as 
to whether this and another instance of delegation related by 
authors are genuine, and evades expressing an opinion by saying 
that in any case there is no necessity for such a faculty, because 
the missionaries who are far away from every bishop can always 
get the chrism blessed by a bishop, and if necessary use it longer 
than a year.8 Noldin states that there is hardly any doubt that 
on January 28, 1444, Pope Eugene IV gave to the provincial of 
the Franciscans in Bosnia the faculty to bless the holy chrism.4

Chapter I

OF THE MINISTER OF CONFIRMATION

682. The ordinary minister of Confirmation is the bishop 
only. The extraordinary minister is a priest who, either by 
the common law or by special indult of the Apostolic See, has 
received the faculty to confirm. The following have this faculty 
by law: Cardinals (Canon 239, § 1, n. 23), abbots and prelates 
nullius, vicars and prefects Apostolic. With the exception of the 
Cardinals, these clergy cannot validly make use of the faculty ‘ 
except within the limits of their respective territory, and during 
their term of office only.

Unless the indult explicitly provides otherwise, a priest of 
the Latin Rite, who has this power by virtue of an indult, can 
confer Confirmation validly on Catholics of his Rite only. It 
is not lawful for priests of the Oriental Rite who have the 
faculty or privilege to give Confirmation together with Baptism 
to the infants of their own Rite, to confirm infants of the Latin 
Rite (Canon 782).

•“De Synodo Dioeeesana,” lib. VII, c. 8, nn. 1-2.
4“Theol. Moral.,” Ill, 101, n. 86.
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Commentators discuss the question whether a bishop could 
delegate priests to give Confirmation, if the Holy See had not 
deprived them of the power. The authorities are divided, but 
there seems to be no convincing reason for denying this power 
to the bishop. Otherwise one cannot explain how the Oriental 
priests could give Confirmation, for it seems that they did so 
by commission of their bishops. At present it is generally said 
that the Oriental priests confirm by delegation of the Supreme 
Pontiff, but they went on confirming many centuries before the 
Holy See said anything about the matter. In the same chapter 
cited above, Pope Benedict XIV weighs the reasons on both 
sides, and seems to incline to the opinion which denies the power 
of the bishops to delegate priests. t

683. The Code in Canon 782 specifies the extent of the 
faculty which certain priests have by law, and which others may 
get by special indult. As the power is a delegated power, they 
have only what is granted to them, and they are bound to respect 
the limitations of the faculty. Concerning the Oriental priests 
who have the right to give Confirmation to infants of their own 
Rite, the Code does not state whether they give Confirmation 
invalidly, if they confirm infants of the Latin Rite. Under the 
general principle of the Code that no law has an invalidating 
effect unless the law explicitly or equivalently states that an 
act is invalid or a person is incapacitated from acting validly 
(cfr. Canon 11), the Confirmation should be considered valid. 
In various Decrees of the Holy See it has been strictly com
manded that, before confirming, priests who confirm by indult 
of the Holy See must declare to the persons present that they 
confirm by Apostolic Indult. The Sacred Congregation of the 
Propaganda has declared that the Confirmation is valid, though 
the priest has omitted to make the declaration.0

Persons who have by law the power to confirm cannot dele
gate that power to a priest, for, as we saw above, the Code does 
not grant bishops the faculty to delegate a priest to give Con
firmation, and besides there is no question here of delegating 
jurisdiction but rather a power of orders. No power of orders 
delegated to a person or annexed to an office can be committed 
to another, unless this is expressly permitted by law or by indult 
(Canon 210). When necessary, the Holy See grants bishops and

"Sept. 11, 1841; Collectanea de P. F., I, n. 940. 
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others (vicars and prefects Apostolic) the faculty to delegate 
a priest for the conferring of Confirmation.®

684. Vicars and prefects Apostolic are ordered by Canon 
309 to appoint at the very beginning of their term of office a 
pro-vicar or pro-prefect, who ipso facto takes charge of the 
district in case of the death, exile, captivity, or total disability 
of the vicar or prefect. The pro-vicar or pro-prefect has then 
all the ordinary and delegated faculties of the vicar or prefect 
(cfr. Canon 310), and the ordinary powers of the vicars and 
prefects Apostolic (cfr. Canon 294) include the power to con
firm. It seems, therefore, that the pro-vicar and the pro-prefect 
obtain by the Code the right to confirm in the case of a vacancy 
of the vicariate or prefecture, or the inability of the vicar or 
prefect, as described in Canon 429. The former law did not 
give this power to the pro-vicars and pro-prefects, as is evident 
from a Decree of the Sacred Congregation of the Propaganda, 
September 12, 1821.7

685. Within his diocese the bishop can lawfully confirm even 
strangers, unless an explicit prohibition of their own bishop 
forbids it. In the diocese of another bishop, a bishop must have 
at least the reasonably presumed permission of the local Ordi
nary, except when he confirms his own subjects privately and 
without crozier and mitre (Canon 783).

It is generally admitted that a bishop confirms validly all 
persons capable of receiving this Sacrament, though they are 
not his subjects and he is outside the territory of his diocese. 
For the licit administration, the bishop is bound by the regu
lations of Canon 783. After outlining the ceremonies of the 
solemn administration of Confirmation by the bishop, the Roman 
Pontificale states that the less solemn administration may take 
place on any day and at any hour or place. In the less solemn 
administration the bishop wears only the white' stole over the 
rochet and the plain mitre. While he may confirm his own sub
jects privately in any diocese, the solemn administration with 
crozier and mitre is forbidden him outside his own territory 
under the general law that a bishop may not make use of the 
pontifical insignia of crozier and mitre in the diocese of another 
Ordinary without the latter’s permission (cfr. Canon 337).8

•Holy Office, March 4, 1903; Collectanea de P. F., II, n. 2161. 
'Collectanea de P. F., I, n. 766.
•Holy Office, February 12, 1851; Collectanea de P. F., I, n. 1057.
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686. A priest who has a local Apostolic privilege to confirm 
may also confirm strangers in the territory of his jurisdiction, 
unless the Ordinaries of the strangers have explicitly forbid
den it (Canon 784). Abbots and prelates nullius, vicars and 
prefects Apostolic, have a local faculty to confirm in virtue of 
Canon 782. Whether other priests who by particular indult 
get the pdwer to confirm have a personal or local indult must 
be learned from the wording of the indult itself.

Administration of Confirmation by the Pastor to Persons 
in Danger of Death

A Decree issued by the Sacred Congregation of the Sacra
ments on September 14, 1946, after receiving the personal ap
probation of Pope Pius XII on August 20, 1946, declared that 
beginning with January 1, 1947, by general indult of the Apos
tolic See the faculty to confer Confirmation on children and 
adults not yet confirmed who are in danger of death from grave 
illness is granted to the following and only the following priests 
as extraordinary ministers (Canon 782, § 2): (a) pastors having 
their own parochial territory, excluding therefore personal or 
family pastors, unless they too have been assigned their own 
proper territorial limits, even though their territory is cumula
tive with that of another pastor or that of other pastors; (b) 
the vicars spoken of in Canon 471, i.e., the priests who are as
signed to exercise the actual care of souls in parishes united 
pleno iure to a religious house, cathedral chapter, or to some 
other moral person, and who have all the rights and duties of 
pastors; (c) the vicarii oeconomi (Canon 472), or administrators, 
that is, priests who are appointed by the local Ordinary to ad
minister vacant parishes until proper pastors can be appointed 
to them; (d) priests to whom the full care of souls with all the 
rights and duties of a pastor is entrusted exclusively and per
manently in a certain territory with its own definite church, 
even though this territory is only a section of some other paro
chial territory (as happens, for instance, in the case of a per
petual vicarage). No fee or stipend may be taken for the 
administration of the sacrament under these circumstances by 
the pastor acting as extraordinary minister in virtue of this 
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Decree.1 This faculty is strictly personal, and cannot be dele
gated to assistants of the pastor or to any other priest (such as 
another pastor) who may wish to confirm his own dying parish- 
oner in that territory. It is also strictly territorial in the sense 
that the pastor empowered to confirm by this Decree cannot 
licitly or validly confirm even his own dying parishioners outside 
the limits of his own parish. When his subjects are in extremis 
(e.g.t in a hospital, home, or institution located in the territory 
of another parish), it is the pastor of that parish alone who can 
administer the sacrament.

For many centuries it has been the practice of the Church to 
confer the power to confirm on simple priests either by law or 
by special indult, making them extraordinary ministers of Con
firmation not only in danger of death but also in normal cir
cumstances. This has happened by law in mission lands and by 
special indult in some countries where dioceses are often very 
extensive and travelling difficult. Now by this momentous De
cree the Holy See has satisfied another long-felt need. When the 
laws of the Church were being codified, attention was called to 
the great number of those who die in childhood and even in 
adult age without receiving Confirmation, and to the disadvan
tage of Catholic children in this respect as compared to the 
children of Oriental Catholics and even schismatics who receive 
this sacrament in infancy together with Baptism. Accordingly, 
it was proposed that a Canon be drawn up and incorporated in 
the Code in which the power would be delegated to the parish 
priest or pastor to administer Confirmation to persons in ex
tremis who for any reason have not yet been confirmed. This, 
however, was not done. But considering the great graces re
ceived through Confirmation, notwithstanding the fact that it is 
not a necessary means of salvation, and considering the high 
rate of infant mortality throughout the world as well as the 
great number of adults who for one reason or another come to 
their last hour without having received Confirmation, there was 
a widely felt need to make this sacrament more readily available 
to those not yet confirmed who are placed in danger of death 
from serious illness. The Decree, therefore, considering only 
persons (whether infants or adults) in danger of death, em
powers the ordinary minister of the last sacraments to the dy-

1 Acta Ap. Sedis, XXXVIII, 349-358; cfr. also App. X. 
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ing (i.e., the pastor and the priest who is equivalent to a pastor) 
to confer within their respective territory Confirmation on sub
jects and non-subjects in danger of death when the bishop is 
impeded from coming and conferring it himself. Priests who 
are empowered by this Decree to confirm in danger of death are 
obliged to confer the sacrament on those who reasonably request 
it. The obligation is per se grave (cfr. Canon 785, §2).

The Decree carefully safeguards the doctrine of the Council 
of Trent and the law of the Code that the bishop only is the 
ordinary minister of Confirmation, whose right and duty it is as 
Ordinary of his diocese to confer this sacrament, unless impeded, 
even outside the usual time of solemn administration upon those 
who are in danger of death. On the other hand, in view of the 
fact that the bishop will often be impeded and in numerous 
cases will find it impossible to go to the sick in danger of death 
in his own cathedral city as well as in outlying parts of his 
diocese, the Holy See has provided this means to make the spirit
ual benefits of Confirmation more readily available to the dying. 
However, even when the Ordinary is absent or impeded, if an
other though only titular bishop (such as an auxiliary bishop, 
a retired bishop, or a visiting bishop) is at hand and not also 
impeded, he, and not the pastor, should administer the sacra
ment to those in danger of death.

It is to be noted that all other priests not mentioned in the 
Decree are excluded, and therefore are not given this faculty. 
Thus, pastors who are only family or personal pastors are 
excluded. Hence, the pastors of language or national parishes 
do not have the faculty in virtue of this Decree, unless they 
have their own territory, even though it is cumulative with that 
of another parish or a number of parishes. This latter would be 
the case if a priest is the pastor of all Germans, Poles, Italians, 
or the Colored of a city, or county or a section thereof. Rectors 
of seminaries, superiors of religious houses (even though ex
empt), chaplains of hospitals, homes, orphanages, schools, acad
emies, colleges, even though these institutions are withdrawn 
from' the jurisdiction of the local pastor, are also excluded.1® 
Whenever Confirmation is to be administered to a dying inmate 
of one of these institutions, it is to be conferred by the pastor 
of the territory in which it is situated. The following are like
wise excluded: the vicar cooperator (Canon 476) or, as he is

uCfr. App. X, (1) (a).
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called among us, the assistant or curate; the vicar substitute 
(Canon 474), who with the approval of the Ordinary takes the 
place of the pastor during his absence; and the vicar adjutor 
(Canon 475), who is assigned to assist an aged or infirm pastor. 
Finally, a priest who is the vicar general of a diocese, and one 
who governs a diocese during its vacancy as vicar capitular or 
administrator, does not have the faculty in virtue of this De
cree, unless he is at the same time also a pastor of a parish as 
described above, and then only for the territory of that parish.

The subject to be confirmed may be an infant under the age 
of reason, or (although over that age) one wrho has never at
tained the use of reason, or he may be an adult who for any 
reason has not yet been confirmed. He must at the time be 
present in the territory of the extraordinary minister who con
firms him, and he must be a member of the Latin Rite. The ex
traordinary minister cannot licitly or validly confirm a member 
of an Oriental Rite (Canon 782, § 4). Finally, he must be af
flicted with an illness which is so serious that the extraordinary 
minister from pastoral experience or from the advice of the 
physician fears that death may ensue. The Decree in describing 
the illness from which the danger of death arises, uses the term 
morbus (instead of infirmitas, which Canon 940 uses in regard 
to Extreme Unction). In spite of this, however, there seems to 
be no reason why the faculty should not extend also to those who 
are in danger of death from wounds and injuries received in a 
serious accident. To limit it only to those who are in danger 
of death from organic illness seems to defeat the purpose of the 
Decree, which is to give the benefits of this sacrament to those 
who are in danger of death from their actual physical condition, 
whether from natural illness or from accident. What is clearly 
excluded is the case of a subject who is in danger of death from 
some external agent, such as impending capital punishment, or 
an impending battle, or an air-raid, etc.

The rite to be carefully and accurately observed by the priest 
when he confirms in virtue of this faculty is appended to the 
Decree. It is substantially the same as that approved by the 
Sacred Congregation of the Sacraments on May 20, 1934, with 
minor changes to fit the circumstances under which the pastor 
will in virtue of this Decree administer it. He must admonish 
the bystanders that the bishop alone is the ordinary minister of 
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the Sacrament of Confirmation, and that he confers it only in 
virtue of a special faculty granted to him by the Holy See in 
favor of those who are in danger of dying without being con
firmed. He must take care not to administer the sacrament in 
the presence of heretics or schismatics. A sponsor is to be used 
if one can be had, observing the requirements of the law for 
valid and licit sponsorship. If the subject has attained the use 
of reason, the priest must first instruct him in the things neces
sarily to be known, according to his ability at the moment to 
understand, and he must instruct him to form the intention to 
receive this sacrament.

Whether the subject confirmed is a parishioner or not, the 
priest who confirmed him in virtue of this faculty must enter a 
record of it in his own parish confirmation record. This should 
contain the name of the confirmed, the names of his parents, and 
that of the sponsor if one was had, the date and place of Con 
firmation, and the name of the minister, after which a remark 
should be entered to the effect that the sacrament was conferred 
in the case .by the priest in virtue of an apostolic indult while 
the subject was in danger of death. If the subject belongs to 
another parish, the name of the parish and diocese must also be 
entered in the record, and a transcript of the entry must be 
sent to the subject’s proper pastor to be entered in his record. 
The minister must also make an entry of it in the baptismal 
record, and if the subject was baptized elsewhere, he must send 
a transcript to the pastor of the place of Baptism to be entered 
in the baptismal record there. Finally, the minister must send 
a report after each administration of Confirmation to the local 
Ordinary in which, besides the name of the confirmed, is con
tained a description of the circumstances of age, death or sur
vival of the subject, etc. In turn, the local Ordinary must at the 
beginning of each year send to the Sacred Congregation a report 
concerning the manner and number of times his priests have so 
administered the sacrament during the previous year.

The Decree calls attention to the penalties laid down in 
Canon 2365 against priests who misuse this faculty. According 
to this Canon, any priest who dares to confirm without this 
faculty (that is, one who is not included in the Decree among 
those to whom it is granted) shall be suspended. This suspen
sion is ferenda sententice. If, however, he is a priest on whom 
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the Decree confers the faculty, and he fails to observe the re
strictions imposed on its use in the Code and in the Decree, he 
is eo ipso deprived of the faculty.8®

For missionary lands Pope Pius XII granted still broader 
faculties in virtue of which Ordinaries of places dependent upon 
the Sacred Congregation of the Propaganda, without prejudice 
to any other Indults which they may already have in this matter, 
now have the power to give by Indult of the Apostolic See 
(Canon 782, § 2) to all their priest subjects having the care of 
souls the faculty to administer Confirmation validly to the faith
ful, whether adults or infants, who are actually within the 
boundaries of the missionary circumscription and are in danger 
of death. In virtue of this faculty granted to them by their own 
Ordinaries, such priests may licitly administer Confirmation to 
those in danger of death even in the place of residence of the 
Ordinary when no bishop is present there, or any bishop who 
may happen to be there is legitimately impeded from adminis
tering the sacrament. The priest when administering Confirma
tion to those in danger of death must carefully observe the 
formula prescribed for it in the Roman Ritual.8b This broad 
concession in favor of priests laboring in missionary lands may 
form the basis for the hope that the faculty already granted in 
favor of priests who serve in non-missionary countries may one 
day be similarly broadened—for instance, to permit the power 
now granted to the pastor to be delegated, at least under certain 
circumstances and with due precautions, to assistants, chaplains 
of hospitals, etc.

Obligation of the Minister to Confirm

687. The bishop is bound to administer Confirmation to his 
subjects who legitimately and reasonably ask for it, especially 
at the time of his visitation of the diocese.

A priest who by Apostolic privilege has the power to confirm 
is bound by the same obligation with respect to those people in 
whose favor this faculty was given to him.

An Ordinary who is prevented by a legitimate reason from 
giving Confirmation, or an Ordinary who has no faculty to con-

For text of Decree and Rite see Vol. II, App. X.
•b Sacred Congregation of the Propaganda, December 18, 1947; Acta 

Ap* Sedis, XL, 41. 
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firm, must see that, at least every five years if possible, this 
Sacrament is administered among his subjects. If he is gravely 
negligent in administering Confirmation to his subjects, either 
in person or through another, Canon 274, n. 4, is to be observed 
(Canon 785). Canon 274, n. 4, demands that the archbishops 
refer to the Holy See the abuses existing in the dioceses of their 
suffragan bishops.

Canon 343 demands that the bishop shall visit at least part 
of his diocese annually, so as to cover the entire diocese at least 
every five years.

Chapter II

OF THE SUBJECT OF CONFIRMATION

688. Persons who have not been baptized cannot be validly 
confirmed. To receive Confirmation licitly and with fruit, the 
recipients must be in the state of grace, and, if they have the 
use of reason, they must be sufficiently instructed (Canon 786). 
Though this Sacrament is not an absolutely necessary means 
of salvation, none may neglect to receive it when occasion offers. 
The pastors shall see that the faithful receive Confirmation at 
the proper time (Canon 787).

In the Rubrics on Confirmation the Roman Pontificale states 
that adult candidates for Confirmation should go to Confession 
before receiving this Sacrament, or at least have contrition for 
all mortal sins into which they may have fallen.

The Code does not settle the controversy whether there is a 
grave obligation to receive Confirmation when an opportunity 
presents itself. The theologians are divided, and there is no 
authoritative decision on the question. The Constitution of Pope 
Benedict XIV, “Etsi Pastoralis/’ deals with a special problem 
of the Greek-Italian population in Southern Italy. Speaking 
there of persons who have been confirmed by Greek priests, he 
states that these priests have no power to give Confirmation, 
and that those who have been confirmed “are to be admonished 
by the local Ordinaries that they are guilty of mortal sin, if, 
when they can receive Confirmation, they refuse and neglect 
it.” On the other hand, he says that, if scandal would arise 
from an attempt to force them to get confirmed again, they 
should not be forced, because this Sacrament is not so necessary 
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that without it one could not be saved.0 Here there is question 
of an ecclesiastical precept in a particular case, and the Pope 
does not speak of the general question of the obligation to re
ceive Confirmation. The Sacred Congregation of the Propa
ganda seems to have held that there is a grave obligation to 
receive Confirmation, for, in an Instruction to the priests who 
have by indult the power to confer Confirmation, it says that 
the priests should instruct the people that, when there is an 
opportunity to receive it, Confirmation cannot be refused 
(respui) and neglected without committing mortal sin.10 How
ever, this Instruction is not a general law, and the controversy 
remains undecided.

689. Although, in the Latin Church, Confirmation is usually 
deferred until about the seventh year of age, it may neverthe
less be conferred before this age, if the infant is in danger of 
death, or if the minister in any other case thinks it expedient 
for good and weighty reasons'(Canon 788). The question fre
quently arose whether Canon 788 contained a directive or rather 
a preceptive norm, according to which the age of about seven 
years is suited or rather required for the reception of the Sacra
ment of Confirmation. The Committee for the Authentic Inter
pretation of the Code declared on June 7, 1931, that Canon 788 
contains a preceptive norm, according to which the Sacrament 
of Confirmation cannot be conferred in the Latin Church before 
the age of about seven years, except in the cases mentioned in 
that Canon.11 Canon 788 mentions two exceptions: (a) Con
firmation not only may, but should, be conferred before the 
seventh year of age upon an infant in danger of death; and (b) 
it may also be conferred before the age of seven years upon 
infants when the minister for just and grave reasons judges 
that it should be conferred. The Sacred Congregation of the 
Sacraments, while permitting the retention of the ancient 
customs in vogue in Spain and other places of conferring Con
firmation upon infants before the use of reason and even imme- 

' diately after baptism, also declared that the mind of the Church 
is that it should be deferred until about the age of seven unless 
just and grave reasons intervene, and that where the contrary 

•Benedicti XIV Opera Omnia, I, 201; Gasparri, “Fontes Cod. Juris 
Can.,” I. 734.

* May 4, 1774; Collectanea de P. F., I, n. 503.
11 Acta Ap. Sedis, XXIII, 353.
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custom obtains the people should be taught the law of the Latin 
Church, which prescribes the conferring of Confirmation after 
suitable instruction to strengthen the confirmands in Catholic 
doctrine. In the order of the reception of the Sacraments, Con
firmation should be received after Baptism, of which it is the 
complement, and before first Holy Communion. This, however, 
must not be insisted upon strictly, to the extent of barring 
children who have reached the age of discretion from Holy 
Communion because they have not previously received the Sac
rament of Confirmation.12 Finally, it should be noted that the 
custom of some places of postponing Confirmation until the 
confirmands are twelve or fourteen years of age is not entirely 
approved by the Holy See, as is to be seen in the Decree of the 
Sacred Congregation of the Council of November 19, 1854,13 
and in the letter of June 22, 1897, addressed by Pope Leo XIII 
to the Bishop of Marseilles.14 The Committee for the Authentic 
Interpretation of the Code has declared that a mandate of the 
local Ordinary forbidding its administration to children under 
the age of ten, cannot be sustained.14*1

If there are several to be confirmed, all should be present at 
the first imposition of hands, and should not leave until the Con
firmation rite is completed (Canon 789). We saw in the discus
sion on Canon 780 that the first imposition of hands is not 
essential to the validity of the Sacrament: it is, however, the 
duty of the pastor to see that all who are to receive Confirma
tion are present at the beginning of the ceremonies, and that 
they do not leave until after the last blessing given by the 
minister of Confirmation.

Chapter III

OF THE TIME AND PLACE OF CONFIRMATION

690. Confirmation may be administered at any time, but it 
is most befitting to administer it during the week of Pentecost 
(Canon 790). The proper place for the administration of Con
firmation is a church; nevertheless, for a cause which the min-

“June 30, 1932; Acta Ap. Sedis, XXIV, 276.
u Collectanea de P. F., I, n. 1105.
uIbid., Il, n. 1973.
m March 26, 1952; Acta Ap. Sedis, XLIV, 496. 
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ister considers just and reasonable, he may confer this Sacra
ment in any becoming place (Canon 791). The bishop has the 
right to administer Confirmation also in exempt places within 
the confines of the territory of his diocese (Canon 792).

Priests who by Apostolic indult have the faculty to confirm 
may not wear any pontifical insignia, but merely the alb and 
stole, unless they enjoy the additional privilege of the pontifi
calia.16 For the solemn administration by the Ordinary, cfr. 
above, n. 685.

Chapter IV

OF THE SPONSORS

691. In accordance with a most ancient custom of the 
Church, a sponsor should be procured at Confirmation also, if 
one can be had (Canon 793). The sponsor should stand for 
one or two only, although the minister may for a just reason 
allow him to stand for more. No candidate for Confirmation 
shall have more than one sponsor (Canon 794).

Following the opinion of St. Alphonsus and many other 
theologians, the Holy Office declared the obligation of having 
a sponsor at Confirmation as a grave obligation, and would not 
grant a bishop a general faculty to dispense with sponsors, al
though the bishop had informed the Sacred Congregation that 
he found it very difficult to obtain sponsors, and that the 
churches were very small.10

The practice of having a few sponsors for a large number 
of candidates is not approved of by the Holy See, and violates 
the rubrics of the Roman Pontificale, which rules that one spon
sor shall not present more than one or at most two, unless neces* 
sity forces the bishop to deviate from this rule. The Second 
Council of Baltimore (no. 253) insists very strongly that the 
rubric of the Roman Pontificale (which is the same as the law of 
the Code) shall be observed, and, only when it is entirely im
possible to comply with the law, may the bishop allow two women 
to act as sponsors for all the girls and two men as sponsors for 
all the boys. In a letter to the Bishop of Burlington, in the 
United States, the Holy Office takes occasion to remind the 

“ Sacred Congregation of the Propaganda, April 23, 1774; Collectanea 
de P. F.t I, n. 502.

“Holy Office, Sept. 5, 1877; Collectanea de P. F., II, n. 1480. 
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bishop that the provision of the Council of Baltimore is meant 
only for eases of necessity.17

Requisites for Valid Sponsorship

692. In order that one may validly be sponsor, the following 
conditions are required:

(1) The sponsor must have received Confirmation, have at
tained the use of reason, and have the intention of performing 
the office of sponsorship;

(2) The sponsor may not be a member of an heretical or 
schismatic sect, nor be declared liable to any of the penalties 
spoken of in Canon 765, n. 2, by a declaratory or condemnatory 
sentence;

(3) The sponsor may not be the father or mother of, or 
married to the candidate;

(4) The sponsor must have been designated by the candi
date, or by his parents or guardians, or, in their default or 
refusal to appoint a sponsor, by the pastor;

(5) The sponsor must physically touch the candidate in the 
very act of the Confirmation, this action being performed per
sonally or by proxy (Canon 795).

The requisites for valid sponsorship in Confirmation are 
practically the same as those required, in Canon 765, for valid 
sponsorship in Baptism (cfr. above, n. 659).

Requisites for Licit Sponsorship

693. In order that one may licitly be admitted to the spon
sorship, the following conditions must be observed:

(1) The sponsor at Confirmation should not be the same 
person who acted as sponsor in Baptism, unless for a reasonable 
cause the minister of Confirmation thinks it proper to allow 
an exception to this rule, or unless Confirmation is legitimately 
given immediately after Baptism;

(2) The sponsor must be of the same sex as the candidate, 
unless in particular cases the minister for a reasonable cause 
thinks it proper to allow an exception;

” November 26, 1873; Collectanea de P. F,, II, n. 1408.
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(3) The prohibitions of Canon 766 in reference to persons 
who may not be lawfully admitted to sponsorship in Baptism 
shall apply also to sponsorship in Confirmation (Canon 796, 
cfr. above, n. 664).

Spiritual Relationship of Sponsor

694. From valid Confirmation arises a spiritual relationship 
between the person confirmed and the sponsor, by which the 
sponsor is bound to take a permanent interest in the person 
confirmed and to care for his Christian education (Canon 797).

The spiritual relationship contracted in Confirmation is no 
longer a diriment impediment of marriage, because Canon 1079 
mentions only the spiritual relationship contracted in Baptism 
as constituting an impediment to marriage.18

However, the Committee for the Authentic Interpretation of 
the Code declared on June 2-3, 1918, that the spiritual relation
ship contracted before the Code has ceased only as an impedi
ment to marriage, but remains in full force as regards the duties 
arising out of that relationship.19 The sponsor has a true obli
gation to take a lasting interest in the spiritual welfare of the 
person whom he presented for Confirmation, and, if that person 
is not yet fully instructed in Christian doctrine (as is the case 
with most children who are confirmed), the sponsor is obliged 
to do what is reasonably within his power to see that the child 
shall receive a complete Christian education, if bis parents or 
his guardian do not attend to this important duty. Commenta
tors discuss whether this obligation binds the sponsor under 
grave or venial sin. The wording of the Code seems to express a 
grave obligation. The terms in which the obligation of the spon
sor in Confirmation is expressed, are as strong as the words of 
Canon 769, which speak of the obligation of the sponsor in 
Baptism. In his commentary on the Code, Cappello 20 says that 
authors generally hold that the sponsor in Confirmation does not 
contract the obligation to see to the Christian instruction of the 
person confirmed. However, for centuries past the Roman Pon
tificale has had these words: ‘ ‘ After the Confirmation, the bishop

“For the impediments resulting from Confirmation under the former 
Canon Law, efr. Cone. Trid., Sessio XXIV, cap. 2, De Matrimonio,

n Acta Ap. Sedis, X, 346.
®“De Sacramentis, ’ ’ 1,156, n. 217.
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shall announce to the sponsors that they shall instruct their 
[spiritual] children in good morals, that they avoid evil and. do 
good, and they shall teach them the Creed, the Our Father and 
Hail Mary, because they are bound to do this.”

Chapter V

OF THE RECORDS AND PROOF OF CONFIRMATION

695. The pastor shall enter in a book kept specially for this 
purpose the names of the minister of Confirmation, of the per
sons confirmed, of the parents and the sponsors, also the date 
and place of Confirmation, besides making note of the Con
firmation in the baptismal record, as demanded by Canon 470, 
§ 2 (Canon 798). The Sacred Congregation of the Council has 
disapproved a custom, even of several centuries’ standing, 
whereby the Canon Sacristan made up and kept one record of 
Confirmations of all persons confirmed in the diocese. It ordered 
that he be relieved of this duty and Canon 798 be observed, that 
is, that each pastor must keep the record of the Confirmations 
of his own parish.21

If the proper pastor of the person confirmed was not pres
ent, the minister of Confirmation shall either personally or 
through another inform the pastor as soon as possible of the 
conferring of the Sacrament (Canon 799). To avoid the danger 
of loss, the Sacred Congregation of the Oriental Church ruled 
on July 13, 1928, that whenever the parish of baptism is located 
in territory under the control of Russia, the notification of the 
reception of Confirmation is to be sent to the Pontifical Com
mission for Russia.22

For the proof of Confirmation, when nobody else’s rights 
are affected, it suffices to have one absolutely trustworthy wit
ness, or the oath of the person himself who received Confirma
tion, unless he was confirmed in infancy (Canon 800).

Though the Confirmation register is not so important as the 
baptismal, it is nevertheless highly advisable that the records 
be kept accurately. Great inconvenience might be caused by 
the failure to keep the records, since a certificate of Confirma-

“Zn Causa Melphiotensi, February 8, 1919; Acta Ap. Sedis, XI, 280.
BAota Ap. Sedis, XX, 260. 
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tion may be needed by those who are to be ordained (cfr. Canon 
974), or who want to join any religious organization (cfr. Canon 
544).

As a rule, every candidate is to be confirmed in his own 
parish, for Canon 1330 supposes this by saying that the pastor 
shall prepare the children of his parish for the Sacraments of 
Penance and Confirmation. Candidates are not forbidden, how
ever, to go to another parish to receive Confirmation. The Code 
puts the duty of informing the proper pastor of those confirmed 
outside their own parish on the officiating bishop, if the pastor 
of these persons was not present at the Confirmation.

As to the proof of Confirmation, the Code has the same 
identical words as Canon 779 on the proof of Baptism, merely 
substituting for the word “Baptism” the word “Confirmation” 
(cfr. above, n. 679).

TITLE m

OF THE BLESSED EUCHARIST

696. In the Blessed Eucharist, Christ Himself, our Lord, is 
contained, offered, and received under the species of bread and 
wine (Canon 801).

In this opening Canon on the greatest of all Sacraments the 
Code puts the dogmatic foundation by way of introduction to 
the two chapters in which it treats of the Holy Eucharist, first 
as a Sacrifice and secondly as a Sacrament. The goodness of 
Christ in giving Himself to us in the Blessed Eucharist is the 
marvel of all creation—the tree of life to those who believe in 
Christ and the stumbling block to those who do not submit 
their hearts and minds to God. Happily the well-attested his
tory of Christian antiquity is so intimately interwoven with 
the worship of Christ in the Holy Eucharist that it is impos
sible to separate this Sacrament from the very life of the Early 
Church. This great work of God done by means of very com
mon elements is in harmony with His other great works, for all 
through nature, as the observations of scientists prove, the most 
marvellous results of nature come from the tiniest germs or 
cells.
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Chapter I

OF THE HOLY SACRIFICE OF THE MASS

ARTICLE I.—OF THE CELEBRANT

697. Priests only have the power to offer the Sacrifice of 
the Mass (Canon 802). This point of Catholic teaching is so 
well attested in the earliest history of the Church that its truth 
cannot be impugned. Tertullian tells us that there were here
tics in his time who had men who were “priests today and 
tomorrow laymen; for also to laymen they commit priestly 
functions.”1 With a few exceptions, the great bulk of Chris
tians of the early centuries, Catholics and sectarians alike, al
ways considered it an institution of Christ that only bishops 
and priests validly ordained had the power to do what Christ 
had done at the Last Supper. The penalty for the violation of 
this Canon is given in Canon 2322.

CONCELEBRATION

698. Several priests may not concelebrate, except in the 
Ordination Mass of priests and in the Consecration Mass of 
bishops, as described in the Roman Pontificale (Canon 803).

The concelebration consists in this, that several priests say 
Holy Mass together at the same altar reading all the prayers 
and the words of consecration in unison, the bishop (or one of 
the priests) leading as the principal celebrant. This manner 
of saying Holy Mass was the ordinary way in which the Holy 
Sacrifice was offered in the early days of the Church and it 
continued for many centuries. At present concelebration is quite 
common in the Oriental Churches, both schismatic and Uniate. 
The Acts of the Council of Mount Lebanon (1736) give detailed 
instruction with reference to concelebration in the Maronite Rite. 
In the Church of the Latin Rite we have references to the con
celebration of the priests of the principal churches in Rome 
with the Pope in the liturgical works,2 and also from Pope 
Innocent III.8 In the early days of the Church only one Mass

lDe Proescrip. Hoeretic., cap. xli.
•Ordo Romanus, I, n. 48.
•De Altaris Mysterio, IV, xxv.



424 PRACTICAL COMMENTARY ON THE CODE

was celebrated in each cathedral or parochial church. When 
the number of Christians increased, it was impossible for all to 
attend the one Mass. It was then that the Church ordered the 
celebration of additional Masses. In a letter of Pope Leo I to 
Bishop Dioscurus of Alexandria, we read that on more solemn 
days, when there is a great multitude of people coming to 
church, Holy Mass should be repeated as often as a new congre
gation fills the church.4

Admission of Strange Priests to Say Mass

699. A priest who desires to say Holy Mass in a church other 
than that to which he is attached must show authentic and still 
valid letters of recommendation (commonly called “Celebret”) 
to the priest in charge of the church. A secular priest must 
obtain these letters from his Ordinary, a religious priest from 
his superior, and a priest of an Oriental Rite from the Sacred 
Congregation of the Oriental Church. A priest who has a proper 
“Celebret” shall be admitted to say Mass, unless it is known 
that in the meantime he has done something for reason of which 
he must be kept from saying Holy Mass.

If the priest has no “Celebret,” but the rector of the church 
knows well that he is a priest in good standing, he may be al
lowed to say Mass. If, however, he is unknown to the rector, 
he may nevertheless be permitted to say Mass once or twice, 
provided he wears the ecclesiastical garb, does not receive any 
remuneration under any title from that church for the cele
bration of Mass, and enters his name, office and diocese in a 
book to be specially kept for that purpose.

The special regulations made by the local Ordinary on this 
matter, in so far as they are not contrary to the regulations 
laid down in this Canon, must be observed by all—even by the 
exempt religious, unless there is question of allowing religious 
to say Mass in a church of their own organization (Canon 804).

700. The Council of Chalcedon (451) ruled that no strange 
cleric or lector should be permitted to minister outside his own 
town without letters of recommendation from his own bishop.® 
Pope Innocent II issued the same prohibition, but said that the

* Decretum Gratiani, c. 51, D. L De Consecratione,
■ Deer. Gratiani, c. 7, D. 71. 
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priest who did not have his letters of recommendation might 
be admitted to say Mass if he desired to do so out of devotion: 
he might not, however, say Mass before the people, but pri
vately.® The Council of Trent again made the rule absolute—as 
the Council of Chalcedon had it—that no priest should be per
mitted to celebrate Mass and administer the Sacraments without 
letters of recommendation from his own bishop.7 The Code miti
gates the rule to some extent in favor of travelling priests. If, 
however, they have no letters of recommendation and do not 
wear clerical clothes, they should not be admitted. In the United 
States priests do not wear the cassock on the street, but the 
Roman collar and black suit are the recognized clerical attire. 
The duty of an unknown priest to register in a record kept for 
that purpose is introduced by the Code.

701. Speaking of priests who come from other countries to 
collect money for religious purposes without any authorization, 
the Council of Baltimore8 rules that such priests are not to 
be permitted to say Holy Mass—not even once, unless they have 
received permission from the local Ordinary. This rule, as the 
Council states, is necessary in the United States to protect the 
people against impostors.

The letters of recommendation are, as a rule, given for a 
definite length of time. After the lapse of the time specified, 
they become invalid. Priests of Oriental Rites need letters of 
recommendation from the Sacred Congregation for the Oriental 
Church. Very likely those letters are required only when they 
want to say Mass in a church of the Latin Rite. For churches 
of their own Rite the letters of their own Ordinary should 
suffice.® The Ruthenian Rite in the United States has its own 
bishop, who can issue letters of recommendation to the priests 
subject to him.

702. With reference to priests from Europe and all countries 
about the Mediterranean Sea who desire to go to America or 
the Philippine Islands for an indefinite length of time or for 
ever, the Sacred Consistorial Congregation has issued special 
laws as to the manner in which the letters of recommendation 
shall be issued, and for the correspondence between the bishop

•Decretales Greg. IX, e. 3 De Clericis Peregrinis, lib. I, tit. 22.
’Sessio XXIII, cap. 16, De Reform.
•Conoil. Balt. Ill, n. 295.
•Augustine, “Commentary on Canon Law,” IV, 129. 
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in Europe and the bishop of those dioceses into which they wish 
to go. For the Italian priests the Sacred Congregation reserves 
to itself the right to issue these letters; for Spain and Portugal 
the Papal Legates of these countries have the right to issue the 
letters. Letters not conforming to these laws are invalid.10

Obligation to Say Mass

703. All priests are bound by obligation to say Holy Mass 
several times a year. The bishop or religious superior, how
ever, shall see that their priests say Holy Mass at least on all 
Sundays and other feasts of obligation (Canon 805).

Many prominent theologians maintained that the priest had 
no obligation by divine law to say Holy Mass. Even Suarez', 
who is sometimes numbered among those who affirm the obli
gation, says that it seemed to him very doubtful, so that he 
who follows the negative opinion could be excused from mortal 
sin. The controversy is summed up by Gasparri, who quotes 
a decision of the Sacred Congregation of the Council to the 
effect that the priest who without a just cause does not say 
Holy Mass three or four times a year commits a mortal sin, 
and may be punished by the bishop.11 The Code does not 
settle the controversy, for it does not state that the priest is 
bound to say Holy Mass by divine law or by reason of the 
priesthood, but simply passes an ecclesiastical ordinance oblig
ing the priest to say Holy Mass several times a year (i.e., two 
or three times).

One Mass a Day

704. With the exception of Christmas and All Souls’ Day, 
on which every priest may say three Holy Masses, the priest 
is forbidden to say more than one Mass a day, unless he has 
an Apostolic indult or permission from the local Ordinary. The 
local Ordinary cannot grant this permission except in cases in 
which, according to his prudent judgment, a considerable num* 
ber of the faithful would otherwise have to miss Mass on a day 
of obligation owing to the lack of priests. The Ordinary has

,0 December 30, 1918; Acta Ap. Sedis, XI, 41. 
“Gasparri, "De Eucharistia,” I, 291-294. 
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no power to permit a priest to say more than two Masses on 
the same day (Canon 806).

In the first centuries of the Church Holy Mass was not said 
every day. After the custom of saying daily Mass had de
veloped, it soon became a frequent practice for priests to cele
brate Mass several times a day. It is related of St. Gregory 
of Tours that he said Holy Mass seven times a day. Pope Leo 
III"(d. 816) said Holy Mass from seven to nine times a day; 
St. Ulrich, Bishop of Augsburg (d. 973), three times a day. 
Unfortunately, it was not always devotion which prompted the 
priests to say Mass repeatedly the same day; the desire for a 
larger number of stipends was at times the motive, as may be 
concluded from the prohibition of Pope Alexander II (1061- 
1073), who forbade the celebration of more than one Mass a 
day except when it became necessary to say a Mass for a de
ceased person besides the Mass of the day.1? Pope Innocent III 
(1198-1216) ruled that a priest may say only one Mass a day 
except on Christmas and in a case of necessity.13

705. The custom of saying three Masses on Christmas is very 
ancient. Pope Gregory the Great (590-604) mentions the cus
tom in one of his homilies, of which part is read in Matins on 
Christmas Day by those who use the Roman Breviary.

On All Souls’ Day three Masses were allowed to be read by 
every priest in Spain and Portugal and their colonies by the 
Constitution “Quod Expensis” of Pope Benedict XIV, August 
27, 1748.14 By the Constitution “Incruentum” of August 10, 
1915, Pope Benedict XV extended this privilege to all the 
priests of the Catholic World.15 One Mass may be said for any 
intention and a stipend may be taken, another is to be applied 
for all the faithful departed, the third is to be applied according 
to the intention of the Holy Father. By Decree of October 
15,1915, the Sacred Congregation of the Council forbade abso-

»Deor. Gratiani, c. 53, D. I De Consecrat.
a Decretales Greg. IX, e. 3, De Celebr. Missar., Ill, tit. 41.
14 Opera Omnia Bened. XIV, XVI, 420.
uActa Ap. Sedis, VII, 401. Priests who becauso of poor eyesight or 

some other just cause have received an indult from the Holy See to say 
some Votive Mass or the Daily Mass of the Dead may say three Masses on 
All Souls’ Day using the Mma Quotidiana Defunctorum, and on Christmas 
Day they may say three Masses, if they have received the indult to say 
daily the Votive Mass of the Blessed Virgin or some other Votive Mass 
(Sacred Congregation of Bites, January 20, 1920; Acta Ap. Sedis, XII, 
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lutely the acceptance of any remuneration under any considera
tion for the second or third Masses on All Souls’ Day. Since 
Canon 824 allows the priest, whenever he says a second or third 
Mass on the same day, to receive a remuneration for his services, 
though he may not take a stipend for the application of the 
Mass, the Cardinal Prefect of the Committee for the Authentic 
Interpretation of the Code declared that the Decree of 1915 is 
to be considered abolished by the Code.10 The Sacred Congre
gation of Rites ordained that the first Mass is to be said as in 
the Missal “In die Commemorationis Omnium Fidelium Defunc
torum,” the second as “In Anniversario” (special orations be
ing appointed), and the third as in the “Missa Quotidiana” 
(also with special orations).17 Finally, the Sacred Congrega
tion of Rites ruled that the Mass and Office of All Souls’ Day 
is to be considered as a Feast of the First Class of the Uni
versal Church, so that all particular feasts must give way to it. 
If November 2 is a Sunday, the Commemoration of All the 
Faithful Departed shall be held on November 3.18 If All Souls’ 
Day is transferred to November 3, the Holy Office, December 
14, 1916, declared that the toties quoties plenary indulgence is 
also transferred: by this Decree it reverses that of the Sacred 
Congregation of Indulgences, November 20, 1907, which had 
ruled the contrary.10 If a funeral occurs on All Souls’ Day, 
the body may be brought to church and Mass said for the de
ceased, but the Mass formula shall be one of the three appointed 
for the day by the Sacred Congregation of Rites and to the 
oration of the Mass the oration for the deceased shall be added 
under one conclusion.20

706. In the above-quoted Canon 806, the Code gives the 
bishop the right to allow a priest to say two Masses on Sundays 
and holydays of obligation, if there are not sufficient priests 
and a considerable number (notabilis pars) of the faithful would 
have otherwise to go without Mass. Formerly the bishops in 
missionary countries usually got the faculty to allow bination. 
It seems, however, that there was no need of such a faculty for

“December 13, 1923; Acta Ap. Sedis, XVI, 116.
‘’August 11, 1915; Acta Ap. Sedis, VII, 422.
“February 28, 1917; Acta Ap. Sedis, IX, 186.
* Acta Ap. Sedis, IX, 179
“Sacred Congregation of Rites, January 10, 1919; Acta Ap. Sedis, XI, 

143. 
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bination on Sundays and holydays of obligation if it would be 
otherwise impossible for people to hear Mass. The law of the 
Decretals quoted above did not forbid bination in case of neces
sity.

What is a notabilis pars fidelium, or how many people must 
desire Mass to justify a priest in binating? The Sacred Con
gregation discusses the question in a long Instruction on bina
tion, May 24, 1870, citing various former Decrees on the matter, 
and it concludes that the matter is left to the prudent judgment 
of the bishop, no precise number of people being fixed. The 
governing principle is that the Holy See wishes that all the 
faithful should have an opportunity of fulfilling easily the obli
gation of hearing Mass.21 Authors generally declare that, if 
about twenty persons would otherwise have to miss Mass, the 
priest may binate.

Preparation of Priest for Mass

707. A priest who is conscious of the fact that there is a 
mortal sin on his soul shall not dare to say Mass without previ
ous confession, however contrite he may esteem himself to be. 1^ 
such a priest has no opportunity to approach a confessor, anc 
necessity demands that he say Mass, he shall make an act of 
perfect contrition and celebrate, but he must go to confession 
as soon as he can (Canon 807).

According to the Council of Trent,22 ecclesiastical custom 
declares that the words of St. Paul, “Let a man prove him
self” (I Cor., xi. 28), are to be understood of the confession of 
persons conscious of mortal sin who desire to approach the Holy 
Table. Canon 11 of the Canons on the Holy Eucharist in the 
same Session of the Council punishes with ipso facto excom
munication all who presume to teach, preach, stubbornly assert, 
or defend the contrary in a public debate. This censure has 
ceased, since it is not to be found in the Code. The term 
“quamprimum” (as soon as possible) is usually interpreted 
by canonists to mean within three days. If, however, the priest 
is under the necessity of celebrating Mass again the next day, 
and he can without great difficulty find a confessor before he

n Collectanea de P, F., II, n. 1352.
aSc8sio XIII, cap. 7, De SS< Euchar. 
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says Mass again, he is bound to do so. For a further explana
tion of difficulties which may occur in complying with this law 
of the Church, we refer the reader to the moralists who dis
cuss these cases. Referring to lay persons receiving Holy Com
munion when they are conscious of a mortal sin, Canon 856 
uses practically the same words as Canon 807, except that in 
the former Canon the phrase “quamprimum confiteatur” is 
missing.

708. Canonists have discussed the case in which the only 
sin on the conscience of the priest who wanted to say Mass was 
a reserved case. They have disputed whether in such a case a 
priest was obliged to confess to a priest who had no faculty to 
absolve from that sin. Since the promulgation of the Code the 
case is not practical, except in the rare cases where a censure 
has been inflicted ab homine—that is to say, by a particular 
order of the ecclesiastical authority. In all papal cases of re
served censures any confessor can absolve, if it is difficult for 
the penitent to wait until the faculty to absolve him can be 
obtained. Recourse by letter through the confessor within one 
month must be made to the Sacred Penitentiary or to the bishop 
or another superior who has the faculty to absolve (cfr. Canon 
2254). Canon 900 gives every confessor the right to absolve 
from the bishop’s reserved cases, when the confessor judges that 
the faculty to absolve cannot be obtained except with great in
convenience to the penitent.

709. The priest may not say Mass unless he has kept the 
natural fast from midnight (Canon 808).

The custom of saying Holy Mass and of receiving Holy 
Communion fasting, is very ancient in the Church. Pope Bene
dict XIV dicusses the question in his work, “De Synodo 
Dioeeesana,” and states that some authors hold that the 
Apostles introduced the fast.23 The passage from St. Paul, I 
Cor., xi. 21, often cited in this connection, does not prove any
thing : some commentators of the Epistle hold that he speaks of 
a meal before the Eucharistic celebration, while others believe 
he refers to a meal which took place after the divine worship. 
Some who hold that he speaks of a meal before the celebration 
of Holy Mass, maintain that by the words, “the rest I will set 
in order when I come,” he meant to forbid the meal before

aDe Synodo Dioeeesana, lib. VI, cap. viii, n. 10. 
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the celebration of Holy Mass. Cardinal Gasparri believes that 
in the earliest times there was no law demanding the fast from 
midnight.24 It is evident that, apart from a miracle, the prac
tices of the Early Church could not become immediately uniform 
throughout the Christian communities, spread over many and 
distant countries. The Council of Hippo (in 393) insisted on 
the Eucharistic fast, and allowed only on Holy Thursday the 
meal (agape) before Holy Mass in commemoration of the Last 
Supper. In his answer to Januarius, St. Augustine says that it 
has pleased the Holy Ghost that, in honor of such a great Sacra
ment, the mouth of the Christian should not receive any other 
food .before receiving the Body of the Lord, and that for this 
reason that custom is observed throughout the world. He holds 
that the fast was instituted by the Apostles.25

710. Recently the Holy See has published a Decree which 
is a remarkable departure from the severity with which the 
Church has insisted on the Eucharistic fast for the priest. Even 
when Pius X allowed persons who had been sick for a month 
to receive Holy Communion once or twice a month without 
fasting,20 no concession was given to priests to say Mass without 
keeping the fast. In missionary countries, indeed, a relaxation 
•of the law had at times been granted. Now the Holy See de
clares that it is willing to grant permission to priests to take 
liquid food (excluding intoxicants), whenever they have to say 
two Masses, or a Mass at a very late hour, on Sundays and 
holydays of obligation, and cannot keep the fast without great 
difficulty or injury to their health. The Holy See is willing 
to give habitual faculties to the bishop to grant this dispensa
tion in dioceses where it is needed frequently. In emergencies, 
when there is no time to have recourse to the Holy See, the 
bishops may even now, without the faculty, grant that dispensa
tion.27 • Priests who get the dispensation from the Eucharistic 
fast may take the ablution during the first Mass.28

u De Eucharistia, I, 304, n. 420.
aDeor. Gratiani, can. 54, D. 2 Do Consecr.
"Sacred Congregation of the Council, Dec. 7, 1900; Acta S. Sedis, 

XXXIX, 603.
"Holy Office, March 22, 1923; Acta Ap. Sedis, XV, 151.
“Holy Office, May 2, 1923; Acta Ap. Sedis, XV, 585.
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Persons for Whom Holy Mass May be Said

711. The priest is free to apply Holy Mass for any living 
person and also for the poor souls in purgatory, subject how
ever to the rules of Canon 2262, § 2, n. 2 (Canon 809). This 
Canon allows Mass to be privately applied, if scandal is avoided, 
fpr an excommunicated person; but when he is an excommuni
cat us vitandus, Mass may be said for his conversion only.

Mass may be applied either for the repose of the souls in 
purgatory or for the intention of the living. In both classes 
of intentions there are difficulties. Regarding the application 
for the deceased, the Holy See has declared that Mass may not 
be said for those who have died in manifest heresy, though the 
Mass intention is known only to the priest and the person who 
offers the stipend.29 If, by the phrase “manifest heresy,” the 
Sacred Congregation meant “culpable heresy,” the question of 
saying Mass for those in good faith remains open. The Code 
allows private or secret application of Mass for the excommuni- 
cati tolerati, which include the members of heretical and schis
matic sects. That the Code speaks of the application of Mass 
for the living excommunicated persons, is evident from the next 
phrase of Canon 2262: “if they are excommunicati vitandi, 
Mass may be said for their conversion only” (i.e., not for other 
intentions of theirs). In Canon 1240, the Code enumerates those 
persons to whom ecclesiastical burial is to be denied, and, in 
Canon 1241, it forbids any funeral Mass for such persons, also 
the anniversary Mass, and any other public funeral services or 
divine offices. It does not mention the secret or private appli
cation of Mass for these persons. The Code, therefore, does not 
answer the question whether Mass may be said privately for the 
repose of the soul of a baptized non-Catholic or a schismatic. 
Noldin 30 holds that Mass may be secretly applied for them, but 
he argues from Canon 2262, which speaks of the living only. 
In the edition of 1914, Noldin discusses the question, and quotes 
Aichner, Lehmkuhl and Genicot in support of the opinion that 
Mass may be said privately for deceased heretics and schis
matics when they gave probable signs of good faith and of the 
state of grace. He himself does not favor that opinion. Writing

“Holy Office, April 7, 1875; Collectanea de P. F., II, n. 1440. 
““Theo! Moral.,” Ill (13th ed., 1920), n. 176. 
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before the Code, Cardinal Gasparri81 discusses whether a sti
pend may be taken and Mass applied, if Mass is requested for 
persons who died in infidelity, heresy, excommunication, or 
manifest sin. He answers that the priest should say that he can 
apply Mass for all the faithful departed with the intention of 
helping the soul for whom Mass is requested, if it be pleasing 
to God. It is evident that this is no answer to the difficulty.

The question is of practical importance and a uniform mode 
of action is desirable lest people wonder how one priest can be 
so liberal and another so narrow. Though we know that many 
Protestants are such merely because they happened to be born 
of Protestant parents (not from any spirit of opposition to the 
Catholic Church), still the fact remains that they are in the 
enemy camp just like the enemy alien during a war. The 
Catholic Church cannot recognize them as members of the 
Church without sacrifice of principle. Wherefore it is unrea
sonable to request a priest to say Mass for a deceased non* 
Catholic, whether a private person or an official of a state or 

' nation. The Mass is essentially an official religious act of the 
Church, and thus can never be a merely private act of the priest. 
In reference to the saying of Mass for deceased non-Catholic 
princes and other official personages, there is the declaration of 
Pope Gregory XVI that the ancient and the new discipline of 
the Church forbid us to honor with Catholic religious rites per
sons who have died in external and notorious profession of 
heresy.82

712. Mass may not be said for deceased unbaptized per
sons,88 nor for Catholics who die in apostasy, excommunication 
or in a publicly known state of sin, unless they have given a 
sign of repentance: the very nature of these cases excludes 
application of Holy Mass for them.84 For unbaptized persons 
who died suddenly while they were taking a course of instruc
tion to become Catholics, Mass may be said according to the 
ancient practice of the Church. In his sermon on the death of 
Emperor Valentinian, a catechumen, St. Ambrose asks that 
Masses be said for the repose of his soul.

“De Eucharistia, I, n. 489.
n Epist. ad Ep. Augustan., Fcbr. 16, 1842; Gasparri, “Fontes Cod. 

Jur. Can.,’’ II, 793.
"Sacred Congregation P. F., Sept. 12, 1645; Collectanea, I, n. 114.
"Gasparri, “De SS. Euchar.,” I, nn. 483, 485.
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713. With regard to the celebration of Mass for the living, 
it may be applied for the lawful intentions of both a spiritual 
and a temporal nature at the request of Catholics as well as 
of non-Catholics, baptized and unbaptized. For excommuni
cated persons, including heretics and schismatics, the Code 
(Canon 2262) allows the priest the private application of Mass, 
if no scandal is given and if the persons are excommunicati 
tolerati; for the excommunicati vitandi Holy Mass may be said 
only for the intention of obtaining their conversion. Canon 
2258 states that those persons only are excommunicati vitandi 
who are by name excommunicated by the Holy See, whose- ex
communication is made public, and who in the Decree itself 
are declared to be vitandi. Persons who lay violent hands on 
the person of the Roman Pontiff are by that very crime excom
municati vitandi. With regard to the application of Mass for 
the intention of unbaptized persons, the Holy Office has declared 
it permissible, provided no scandal is given, and it be certain 
that their intention is not superstitious or otherwise sinful.85

Preparation of Priest and Vesting for Mass

714. The priest should not fail to prepare his soul by pious 
prayers for the oblation of the Eucharistic Sacrifice, or upon 
its conclusion to give thanks to God for so great a boon (Canon 
810). The moralists discuss the duty of preparation and thanks
giving. The Code merely mentions that duty, supposing it to 
be known from other sources. Due respect for God and a right 
appreciation of His gifts will prompt priests to do what the 
Code exhorts them to do.

The priest who is to say Mass should wear the cassock and 
the sacred vestments prescribed by the rubrics of his rite. He 
must not wear skull-cap and ring, unless he be a Cardinal, 
bishop, or abbot who has received the abbatial blessing, or unless 
he has an Apostolic indult which allows him the use of skull-cap 
and ring in the celebration of Holy Mass (Canon 811). All 
these matters are a repetition of the laws and regulations taken 
from the liturgical books of the Church, and are merely men
tioned by the Code, as it were incidentally. Canon 2 of the 
Code stated that the Code does not, as a rule, treat of the rites

* July 12, 1865; Collectanea, 1, n. 1274.



CANONS 810-813 435

and ceremonies of the sacred liturgy, and that the former laws 
of the liturgy remain in force, unless the Code explicitly modi
fies some of them.80

Assistant Priest and Server at Holy Mass

715. Except the bishop and other prelates having the use 
of the pontificals, no priest is allowed to have an assistant priest 
for the sole reason of honor and solemnity (Canon 812). While 
the Sacred Congregation of Rites has repeatedly forbidden 
priests who have not obtained the privilege of the pontificals 
to have an assistant priest in the celebration of Holy Mass, the 
same Congregation has stated that the presence of an assistant 
priest at the first Solemn Mass of a newly ordained priest may 
be tolerated.37

716. The priest should not say Mass unless he has a server 
who serves and answers him. The server at Mass should not 
be a woman, unless no male server can be had, and unless the 
woman stays at a distance to answer the prayers and does not 
in any way approach the altar (Canon 813).88 The law con
cerning the server is not new. By the Quinquennial Faculties 
the bishops in the United States had permission to say Holy 
Mass without a server, and usually the bishops communicated 
the, faculties to the priests. Now that these faculties are re
voked, the question of saying Mass without a server has at
tracted attention. The Code has nothing new on the matter, 
but merely repeats the former law. One must therefore go to 
the commentators on the former law to ascertain the obligation

"The Sacred Congregation of Hites declared on December 9, 1925, that 
the use of the so-called Gothic vestments is a deviation from the estab
lished use of the Roman vestments, and it is not lawful to deviate from the 
present established custom without consulting the Holy Seo (Acta Ap. 
Sedis, XVIII, 58).

"Sacred Congregation of Rites, .Dec. 1, 1882} Deer. Auth. S. R. C„ 
n. 3564.

"The server, according to the rubrics of the Missal, must sound a small 
bell at the Sanctus and Elevation of the Host and Chalice, not only in the 
Low Mass, but also during the Misxa Cantata, Solemn Mass and Pontifical 
Mass, though tho rubrics aro silent about it in those Masses. Contrary 
custom is to bo brought into conformity with tho general practice, unless 
in place of a bell some other appropriate signal is employed. It is also 
advisable to ring tho small bell shortly before the Consecration to draw the 
attention of the people, especially those at a distance from the altar, to 
the impending solemn moment (Sacred Congregation of Rites, In Causa 
Romana, October 25, 1922; Acta Ap. Sedis, XIV,. 557)'. 
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imposed by that law. The law requiring a server, commonly 
agreed to be a grave obligation in itself, is contained in the Dec
retals of Gregory IX30 and repeated in the rubrics of the 
Roman Missal. All moralists and canonists are agreed that the 
obligation is grave in itself. When a boy or man cannot be had, 
it is permissible for a reasonable, but not necessarily grave, cause 
to say Mass with a woman answering the priest. St. Alphonsus 
held that it was a venial sin to celebrate Mass with a woman 
answering the prayers. All are agreed that it is a mortal sin for 
a woman to serve in the sanctuary, not only reciting the responses 
but also transferring the missal, presenting the cruets, etc. She 
must merely recite the responses from a place outside the sanc
tuary, while the priest himself transfers the missal, gets the 
cruets, etc. The Code demands a justa causa to allow a woman to 
take the place of the server. The Sacred Congregation of the 
Sacraments in an Instruction of October 1, 1949,40 further states 
that according to authors there are only four cases in which, 
lacking an Apostolic indult, Mass may be celebrated without a 
server, namely: (1) when it is necessary to consecrate in order to 
administer Viaticum to a sick person; (2) when it is necessary to 
celebrate in order to enable priest and people to satisfy the pre
cept of hearing Mass; (3) in time of epidemic when otherwise 
the priest would have to refrain for a notable time from cele
brating; and finally (4) when after Mass has begun the server 
for any reason leaves, even before the Consecration or even be
fore the Offertory. A server who can only present the cruets, 
change the missal, ring the bell, etc., is better than none. Outside 
the four cases given, to celebrate Mass without a server an Apos
tolic indult is necessary. It is given under the conditions that at 
least one person is present, and that meanwhile, as -was already 
urged in the Limer Quartalschrift41 an earnest effort be made 
to train not only boys but also men from among the faithful how 
to make the responses and serve, and even women how to serve 
Mass by answering the responses only. The more lenient view of 
the Ecclesiastical Review42 can no longer be sustained. The 
Sacred Congregation of Rites has declared that the substitution 
of the congregation to make the responses in place of server,

■ C. 6, De Filiis Presbyt. ord. vel non, lib. I, tit. 17.
Acta Ap. Sedis, XLI, 506-508.

“LXXII (1919), 242.
“LXVin (1923), 294. 
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though permissible, is not advisable; to avoid distraction to both 
priest and people it is better .to have a server.48

ARTICLE n.—OF THE BITES AND CEREMONIES OF 
HOLY MASS

717. The Holy Sacrifice of the Mass must be offered up in 
the form of bread and wine, a very small quantity of water 
being mixed with the latter (Canon 814). The bread must be 
made of pure wheaten flour, and it must be recently baked so 
that there is no danger of corruption. The wine must be the 
natural juice of the grape vine and uncorrupted (Canon 815).

That pure wheaten bread and pure grape wine are essential 
to the Sacrifice of the Mass, is and has always been the teach
ing of the Church. The altar breads must be recently baked 
to avoid all danger of disintegration. The Code does not define 
the term “recenter confectus,” but there is a declaration of 
the Sacred Congregation of Rites to the effect that hosts which 
have been baked three months ago cannot be used.44 There is 
also a recent Decree of the Sacred Congregation of the Sacra
ments which prohibits the custom of using hosts which are two 
or three months old, saying that the law of the Roman Ritual 
and of the Code shall be observed, which law requires that the 
hosts used for Mass and the Communion of the faithful be 
recently baked. The Decree does not further specify what is 
meant by “recently baked,” but quotes Canon 1272 which rules 
that the priests shall faithfully observe the instructions which 
the local Ordinary has given with reference to using fresh hosts 
so that all danger of the corruption of the altar breads may be 
avoided.48

As to the wheaten flour, the Holy Office allowed some mis
sionaries in India who had difficulty in getting such flour to 
make their own by crushing the grain, soaking it in water for 
several hours, and then pressing it: from the white matter 
which resulted from the pressing, they were to make the altar 
breads by pouring it on hot irons.40 In places where it was 
very difficult to get pure wine, the Holy Office allowed the mis
sionaries to make altar wine out of dried grapes or raisins, a

“August 4, 1922; Acta Ap. Sedis, XIV, 505.
“Dec. 16, 1826; J)ecr. Auth. S. R. C.t n. 2650; cfr. App. Ill, 10, a.
“Dec. 7, 1918; Acta Ap. Sedis, XI, 8.
“June 23, 1852; Collectanea de P. F., I, n. 1076. 
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certain number of pounds of raisins being crushed and mixed 
with as many pounds of water and after having been standing 
for from six to at most ten hours, the water not absorbed was 
drained off and the rest of the mixture pressed. The Sacred 
Congregation added the proviso that the liquid thus obtained 
from its color and taste must prove to be real wine.47

718. In the celebration of Mass the priest must, according to 
his own rite, use either unleavened or leavened bread, wher
ever he celebrates (Canon 816). Most of the Oriental Rites 
use leavened bread. Before the Code, it was disputed whether 
a Latin priest travelling in places where there are only churches 
of an Oriental Rite, or an Oriental priest travelling through 
places where there are only Latin churches, should follow his 
own rite as to the altar bread or should follow the rite of the 
church where he says Mass. Cardinal Gasparri, who discussed 
the question,48 held that from the various Papal Constitutions 
dealing with this matter one would conclude that the priest is 
to follow his own rite wherever he celebrates Mass. The Code, 
which follows the opinion of Gasparri, settles the controversy. 
Whether a Latin priest may in case of necessity use common 
(fermented) wheat bread, is discussed by the moralists. They 
hold quite unanimously that a priest of the Latin Rite may not 
say Mass with fermented bread, even for the sake of giving the 
Holy Viaticum. They are not very consistent, for many of 
them hold that a Latin priest when travelling where there are 
only churches of an Oriental Rite, may use the fermented bread 
of the Orientals. However, there is no doubt that the obligation 
is grave for the priest to use the altar bread prescribed by his 
respective rite.
' . 719. Even in a case of extreme necessity, it is forbidden to 

- consecrate one species without the other, or both outside of
Holy Mass (Canon 817).

The celebrant must observe the rubrics of his liturgical 
books accurately and devoutly, and beware of adding other 
ceremonies find prayers of his own choice. All. .contrary cus
toms by which other ceremonies and prayers are introduced 
into the Rite of'the Mass, are disapproved (Canon 818). Mass

47 July 22, 1706; Collectanea de P. F.t I, n.'27O. Cfr. Lehmkuhl, “Theo! 
Moral.,” II (ed. 1898), 86.

“ “De SS. Eucharistia/’ H, n. 805.
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must be celebrated in the liturgical language proper to each 
priest’s own rite, as approved by the Church (Canon 819).

Every priest is bound by a grave obligation to celebrate Holy 
Mass in his own Rite which has been approved by the Holy See. 
Thus, a priest of the Latin Rite, when in Oriental territory, must, 
even when he celebrates in a church of the Oriental Rite, cele
brate Holy Mass in the Latin Rite. Similarly, a priest of . an 
Oriental Rite must celebrate Mass in that Rite when he does so 
in Latin territory, even when he celebrates in a church of the 
Latin Rite. Regulars, too, who have their own Liturgy or Rite 
must follow that Rite when they celebrate Mass even in a secular 
church or that of other religious. Other priests, however, who 
celebrate Mass in the church of regulars, who have their own Rite, 
must not celebrate in that special Rite, but in their own. Finally, 
it may be noted that the liturgical language of the Occidental 
Church is Latin, and no other language may be substituted with
out special permission .of the Holy J3ee. In the Oriental Church 
the language of the nation is used for the liturgy, although its 
form is often different from the vernacular. The liturgical lan
guage of each Rite binds under grave obligation.

. ARTICLE HL—OF THE TIME AND PLACE OF HOLY MASS
.. 720. Mass may be said on all days except those which an 
excluded by the priest’s own Rite (Canon 820). Mass shall 
not be begun earlier than one hour before dawn (aurora) t nor 
later than one hour after midday. On Christmas Day only 
the conventual or parochial Mass may be begun at midnight, 
but no other Mass without an Apostolic indult. In all religious 
or pious houses having an oratory with the faculty of reserving 
the Blessed Sacrament there habitually, one priest may say at 
midnight on Christmas three Masses according to the liturgy 
of the day, or only one: this Mass will satisfy the obligation 
of hearing Mass for all who assist at it, and Holy Communion 
may be given to those who wish to receive (Canon 821).

The celebration of Midnight Mass on Christmas Day in 
parochial churches is very ancient. The churches of cathedral 
and collegiate chapters and of religious communities with sol
emn vows were regarded as equivalent to parochial churches 
with respect to the community attached to these churches. The 
general concession of the Christmas Midnight Mass to religious 
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communities with simple vows and to other ecclesiastical insti
tutes having a chapel where the Blessed Sacrament is habitually 
reserved, is quite recent (August 1, 1907).40 On extraordinary 
occasions, such as Eucharistic Congresses, if the Blessed Sacra
ment is publicly exposed for adoration throughout the entire 
night, the Holy See permits the celebration of one Mass at 
midnight and the distribution of Holy Communion to all who 
assist at it. A priest who takes part in the night adoration may 
celebrate Mass immediately after the one celebrated for the 
people, or one hour after midnight. On other occasions the 
Sacred Congregation of the Sacraments may grant permission 
for the celebration of Mass at midnight, but only under the fol
lowing conditions: (a) the occasion must be an extraordinary 
one; (b) the Mass must not be begun earlier thaii one half-hour 
after midnight; (c) the public adoration at night must be con
tinued for about three hours; (d) all danger of irreverence 
must be removed.50

In the former law it was forbidden to give Holy Commun
ion at the Midnight Mass in those churches which by the com
mon law had the right to have the Midnight Mass (viz., 
parochial and conventual churches). There is a question 
whether the Code changes the former law and allows the 
distribution of Holy Communion at the Christmas Midnight 
Mass. It seems that the Code allows it, for Canon 867 rules 
generally that Holy Communion may be given at those hours 
at which Holy Mass may be said.

A private decision was given to a bishop in the Philippine 
Islands in 1920, allowing the giving of Holy Communion in 
parochial and conventual churches. A recent general decision 
declares that Holy Communion may be given at the Midnight 
Mass on Christmas, celebrated at that hour by law or by indult, 
unless the local Ordinary forbids it in a particular ease for just 
reasons, according to Canon 869. Local Ordinaries have the 
right and duty to guard public worship against anything un
becoming.51

The Code, like the former law, allows only one Mass at mid
night in parochial and conventual churches; without an Apos-

*• Acta Ap. Sedis, 1, 146.
"S. C. of the Sacraments, April 22, 1924; Acta Ap. Sedis, XVII, 100.
n Committee for the Authentic Interpretation of tho Code, March 16, 

1936; Acta Ap. Sedis, XXVUI, 178. 
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tolic Indult no other priest can say Mass before the dawn of 
day, nor can the priest who said the Midnight Mass say a sec
ond or third Mass. The exception to this law, in Canon 821, in 
favor of religious houses and charitable institutions (picc 
domus), does not apply to the churches of religious which serve 
as a place of worship for the faithful generally. If, however, 
the religious do not have a Midnight Mass for the public but 
only for their own community, the religious community enjoys 
the privilege regarding the three Masses andx Holy Com
munion.82

Altar and Place for Mass

721. Mass must be said on a consecrated altar, and in a 
church or oratory consecrated or blessed according to law. In 
the case of private and semi-public oratories, Canon 1196 is to 
be observed. The privilege of the portable altar is conceded 
either by law or by an indult obtainable only from the Holy See. 
The privilege of the portable altar is to be understood in such a 
sense that it bestows the faculty to say Mass on a consecrated 
altar-stone anywhere in a decent and respectable place, but not 
at sea. The local Ordinary—or, in the case of an exempt 
religious house, the major superior—can give permission for a 
just and reasonable cause to celebrate Mass outside a church or 
oratory on a consecrated altar-stone in a decent place, but never 
in a bedroom. This permission can be given only in an extraor
dinary case and in individual cases (per modum actus), not 
habitually (Canon 822). The Committee for the Authentic In
terpretation of the Code declared on October 19, 1919, that this 
faculty of the Ordinary (to permit the celebration of Mass in 
private houses in some particular and extraordinary case) is to 
be interpreted by the Ordinary restrictively.83 Thus, the Sacred 
Congregation of the Sacraments ruled on May 3, 1926, that the 
local Ordinary may not permit the celebration of Mass in a 
private house in the room where the corpse is laid out, except 
in an extraordinary case and then only for a good and sufficient 
cause. It declared that such an exception is verified on the occa
sion of the death of a local Ordinary, or a member of the family

“Vermeersch, “Periodica,” IV, 312; Augustine, “ Commentary, ” IV» 
168.

"Acta Ap. Sedis, XI, 478. 
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of a ruler or prince, or a person prominent for merits and bene* 
factions towards the Church or the State, or for very liberal 
donations to the poor, or of a person who had received from 
the Holy See the privilege of having Mass celebrated in a private 
oratory in his home. In such cases, however, only three Masses 
may be permitted there, and the usual funeral rites in the church 
must not be omitted.54 The same Sacred Congregation had 
previously ruled on July 26, 1924, that profane celebrations and 
political gatherings are not good and sufficient reasons for which 
the local Ordinary may permit the celebration of Mass outside 
the proper places.55

The altar-stone, and a church or oratory blessed or conse
crated for divine worship, have since ancient times been re
quired for the celebration of Mass. It is likewise an ancient law 
that the Holy See only can allow the celebration of Mass in ora
tories which are strictly private (i.e., those in the houses of lay 
persons or individual ecclesiastics). Canon 1192 gives the Ordi
nary the right to erect semi-publie oratories in colleges and other 
schools, military stations, prisons, hospitals, asylums, etc., and to 
allow there the celebration of Mass and the holding of other 
ecclesiastical functions. Canon 1194 rules that in private ora
tories the bishop may allow Mass on some extraordinary occasion 
and in individual cases only, but not habitually. In virtue of 
Canons 239 and 349, Cardinals and bishops, including titular 
bishops, have the privilege of the portable altar, which entitles 
them to say Mass, hot only in their own residence, but wherever 
they may stay, and to allow another Mass to be said in their 
presence: by the same Canons they have the right to say Mass at 
sea. The seven Prothonotaries Apostolic de numero partici
pantium were given the privilege of the portable altar by the 
Motu Proprio of Pope Pius X, February 21, 1905.50 Vicars and 
prefects Apostolic who are not consecrated bishops have by 
Canon 308 the privileges of the Prothonotaries de numero par
ticipantium, but their privileges are by the same Canon re
stricted to their term of office and the territory of their 
jurisdiction.

722. Mass may not be said in the churches of heretics or
“ Ibid., XVIII, 388.
«Ibid., XVI, 370.
"Acta S. Sedis, XXXVII, 491.
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schismatics, even though they were in the past properly conse
crated or blessed. If there is no altar of the priest’s own rite, 
he may say Mass on a consecrated altar of another Catholic 
rite—not, howeverj on the Greek antimensia. No one is allowed 
to celebrate Mass on papal altars without an Apostolic indult 
(Canon 823).

In some instances the Holy See has permitted Catholics to - 
have Mass in the same church as is used by Protestants, for in 
many districts in Europe Catholic churches were taken by the 
Protestants at the time of the Reformation, and it was not 
always possible for the few Catholics scattered among a Protes
tant population to build their own churches. The custom of 
saying Mass on an altar made of stone—or at least on a small 
stone which holds the chalice and paten—originated soon after 
the centuries of the Roman persecutions. The Oriental Rites 
have, as a rule, only one consecrated altar of stone in each 
church.07 In the consecration of churches the Orientals bless 
the antimensia: these are pieces of cloth about as Large as our 
corporals, decorated with inscriptions and imprinted with holy 
images, and with relics sewed up in them. On these the Oriental 
priests say Mass. The priests of the Latin Rite are not allowed 
to use these antimensia, but they may use a consecrated altar of 
an Oriental Rite, if they cannot go to a Latin church. Papal 
altars are found in churches which have received from the Holy 
See the title of a basilica. As a rule, one altar in such churches 
is declared a papal altar in the document conferring the title.

ARTICLE IV.—OF MASS ALMS OR STIPENDS

723. According to an established and approved custom of 
the Church, any priest who says and applies Mass may accept 
an alms or stipend. Whenever he says Mass several times on 
the same day, and has to apply one Mass from a title of justice, 
he cannot receive a stipend for another Mass, excepting some 
compensation for an extrinsic reason. On Christmas, however, 
he may receive a stipend also for the second and third Masses 
(Canon 824).

The Code sums up the former legislation on Mass stipends. 
The history of the Mass stipend is treated by many of the

"Gasparri, “De SS. Eucharistia,’’ I, a. 290. 
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canonists of the former law.68 Bishops and pastors who on 
Sundays and holydays of obligation, including the abolished 
holydays, are obliged to apply Mass for the people, may not 
take a stipend if they say a second Mass on some Sunday or 
holyday of obligation, with the sole exception of Christmas 
Day. The extrinsic title referred to by the Code means the 
labor or work for which compensation may be received. Thus, 
if a priest who has said one Mass on Sunday, is requested to 
say another Mass in some church, he is entitled to compensation 
for his services. On All Souls’ Day three Masses may be said, 
but a stipend may be taken for one Mass only. A Decree of the 
Sacred Congregation of the Council of October 15, 1915, for
bidding the celebrant to accept any remuneration, even for 
extrinsic labor or inconvenience, for saying the second or third 
Mass on All Souls’ Day has been abolished.69

724. It is never lawful:
(1) To apply Mass for the intention of one who may offer 

a stipend in the future, but who has not yet asked for the Mass, 
and then to accept the stipend offered later for the Mass applied 
before the request was made;

(2) To accept a stipend for a Mass which was due and 
applied for another title;

(3) To receive two stipends for the application of one and 
the same Mass;

(4) To receive one stipend for the mere fact of saying the 
Mass, and another for the application of the same Mass, unless 
it is certain that one stipend was given for the saying of Holy 
Mass exclusively without the application (Canon 825).

The various abuses here condemned have been censured by 
the Church long before the promulgation of the Code. In n. 4, 
the term stipend is not used in its technical meaning, but rather 
in its general sense of compensation for work or services ren
dered, for a stipend in its proper sense is given for the applica
tion of Holy Mass. Dealing with a case in which the pastor was 
accustomed to pay the assistants a fixed sum of money each 
month, while the assistants applied Mass for the intention of 
the pastor who kept the stipends (half of the fixed monthly sum 
paid to them being regarded as their salary, and the other half

“Gasparri, “De SS. Eucharistia,” I, n. 535.
0 See above, n. 705. 
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as the stipends for the Masses they had applied), the Sacred 
Congregation of the Council ruled that the custom may be tol
erated. It strongly advised, however, that the Ordinary of the 
diocese should endeavor to introduce a diocesan statute fixing 
the salary of the assistants, and providing that the stipends for 
their Masses should be given to them in their entirety.00 If the 
local Ordinary has obtained from the Holy See an indult 
permitting his priests to take a stipend for the second Mass on 
Sundays and holy days of obligation, or an indult permitting 
pastors to be released from the obligation of applying the Mass 
for the people, he may oblige them to apply the bination Mass 
or the Mass that should be pro populo in favor of a pious cause. 
In that case, if the stipend has been fixed by law of the diocese, 
the entire stipend must be given to the pious cause, though the 
local Ordinary is empowered to assign a certain portion of it to 
the celebrant because of the intrinsic title of labor or incon
venience. If, however, the stipend for these Masses has not been 
defined by law (for instance, if a certain number of Masses art 
to be said by the holder of a benefice, in which case there is n 
fixed stipend for each Mass), the usual stipend of the dioces 
is to be given to the pious cause, and the local Ordinary may 
permit the celebrants to retain a portion of the stipend on the 
title of inconvenience and labor. It was also declared that, if 
the stipend for the bination Mass is larger than the usual 
stipend and the excess is given to the celebrant for personal 
reasons or because of some unusual labor and inconvenience 
attached to saying the Mass (such as a very late hour, distant 
place, and the like), the excess over and above the usual stipend 
need not be given to the pious cause.01

Various Kinds of Stipends

725. Manual stipends are those which the faithful offer to the 
priest either out of their own devotion, or from an obligation, 
even a perpetual one imposed by a testator on his heirs.

Ad instar manualium are stipends of foundation Masses 
which cannot be said in the proper church or by those who,

• In Causa Montisvidei et aliarum, January 10, 1920: Acta Ap. Sedis, 
XII, 70.

aS. Congregation of the Council, In Causa Viglevanensi, May 8, 1920 
(Acta Ap. Sedis, XII, 536), and November 10, 1917 {ibid., X, 368).
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according to the terms of the foundations, should say them, and 
which are therefore either by law or by indult of the Holy See 
given to other priests to say.

Foundation stipends are those which are received from a 
fund set apart for foundation Masses (Canon 826).

The classification of Mass stipends is of importance for the 
understanding of the various Canons which use the terms, 
stipendia manualia, ad instar manualium, or fundata. Pious 
foundations are defined by Canon 1544j Canons 1546 and 1550 
discuss what churches can accept such foundations.

Abuses to Be Avoided .

' 726. All negotiation or trading of any kind in connection 
with Mass stipends must be absolutely avoided (Canon 827). 
So many Masses must be said and applied as Mass stipends (even 
though they are small) were offered and accepted (Canon 828). 
The Sacred Congregation of the Council was asked about the 
permissibility of combining two or more intentions for High 
Masses, so that with the consent of the donors of the stipends 
one Mass is sung foi* the combined intentions in the local church, 
and other Masses are sung elsewhere also for the combined inten
tions ; and likewise about the permissibility, also with the consent 
of the donors, of combining two or more intentions for High 
Masses and celebrating only one with greater solemnity for the 
combined intentions, if only the usual stipend of the diocese is 
retained while the remainder is given to charity. The Sacred 
Congregation ruled that the Ordinary should prudently abolish 
such practices, and that, in accordance with Canon 836, the 
people are to be informed by public notice posted in a conspicu
ous place that it is impossible to celebrate all the High Masses 
requested in the parish church because of the great number, but 
that they will be celebrated in other churches.02

If the Mass stipends once accepted are lost, though through 
no fault of him who has the duty to say the Masses, the obliga
tion to say them does not cease (Canon 829). If a person has 
offered a certain sum of money for Masses without stating how 
many Masses he wants said, the number must be reckoned ac
cording to the ordinary stipends customary in the place where

“July 9, 1921; Acta Ap. Sedis, XIII, 501.
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the giver of them lived, unless circumstances are such that it 
may be legitimately presumed that the donor’s intention was 
different (Canon 830).*

These Canons all deal with fidelity in the handling of Mass 
stipends. In the first place, the law strictly forbids any kind 
of negotiation and trading in connection with Mass stipends. 
As the Code does not define in what this trading and negotia
tion consists, this information must be sought in former 
•Decrees, especially the Decree “Ut debita” of the Sacred Con
gregation of the Council, May 11, 1904. On this matter Noldin 03 
and other moralists may be consulted. Canon 828 demands that 
a Mass must be said for each stipend accepted, and it is strictly 
forbidden to say one Mass for several stipends. Canon 2324 
gives the penalties for priests guilty of forbidden negotiation 
with Mass stipends.’ • •

727. By the precept of the Code (Canon 829), and by the 
general principle of res perit domino, the priest who is under 
obligation to say Masses for the stipends he has actually receive^ 
(i.e., had in his possession), is obliged to say the Masses ever 
though the stipends were stolen from him or lost in any otbe* 
manner. Gasparri and other commentators of the former Canon 
Law held that, if the stipends in the. possession of the priest 
were lost without his fault, he was not bound to say the Masses. 
Evidently they did not consider the priest as the owner of the 
stipends before the Masses were said, but merely as a bailee.04 
The question of the loss of stipends by lay persons under obliga
tion to forward them to a priest is not decided by the Code. If 
one lay person who wants Masses said should give stipends to 
another lay person to take them to the priest, and the bearer 
should lose the stipends, his liability depends on the question 
whether and how far he has been negligent. The/amount of care 
he owes to the owner of the stipends, depends to a great extent 
on the.fact whether his services were gratuitous or paid for. In 
entirely-accidental loss, the owner must bear the loss according 
to the principle, res perit domino. The. question of the loss of 
stipends sent by one priest to another'is mentioned in Canon 839.

728. Canon 830 rules that, when a certain sum of money is 
given for Masses without any further specification of the number

"Noldin, “Tbeol. Moral.,” Ill (ed. 1920), h. 186.
"Gasparri, “De SS. Eucharistia,” I, n. 588.
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of Masses, the number is ordinarily to be figured according to 
the usual stipend introduced either by custom or by the law of 
the bishop in the diocese where the person making the offering 
lived. The question arises whether one may say High Masses as 
well as Low Masses for that sum of money. The problem occurs 
mainly in bequests of sums of money for Masses made without 
specifying their quality or number; for, when the donor is 
living, he usually manifests his will, or, if he does not, it is easy 
to inquire what his intention is. It was formerly held by some 
commentators that in cases of this kind High Masses might be 
celebrated as well as Low Masses. However, in view of a reply 
of the Sacred Congregation of the Council of June 15, 1928, 
that opinion can no longer be held. The Sacred Congregation 
declared that, when a sum of money is left by will for Masses 
without specifying their quality, the beneficiaries may not inter
pret the mind of the testator in favor of High Masses. In similar 
cases in which the sum of money is bequeathed without specify
ing the number of Masses, and that sum is used exclusively for 
Low Masses, the beneficiary may not so interpret the mind of 
the testator as to take a higher stipend for each (for instance, 
two dollars), when the stipend of the diocese is lower. If, how
ever, there are circumstances which seem to indicate that the 
testator had an intention which will justify the above-given 
procedures, the matter should be referred to the Sacred Con
gregation of the Council in order to receive proper interpreta
tion.68

Right of the Local Ordinary to Fix the Amount 
of Mass Stipends

729. The local Ordinary has the right to fix by decree the 
amount of the manual stipends in his diocese, which should, in 
so far as possible, be done in a diocesan synod; the priest is not 
permitted to demand a larger stipend than has been fixed by the 
law of the bishop. Where there is no law of the bishop fixing 
the stipend, the custom of the diocese shall be followed. All 
religious, even the exempt, are obliged to observe the law of the 
local Ordinary, or the custom of the diocese, concerning the

• Letter of the Apostolic Delegate to the U. 8., March 20, 1942; Bous- 
caren, ° Canon Law Digest,0 II, 207. 
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manual stipend (Canon 831). A priest may accept a larger 
stipend for the application of Mass, if voluntarily offered; and, 
unless the Ordinary has forbidden it, he may accept a smaller 
stipend (Canon 832).

The Council of Trent00 commanded the bishops to prohibit 
all abuses in the matter of Mass stipends. That the exempt 
religious organizations are bound by the law of the bishop on 
Mass stipends, was declared by the Sacred Congregation of the 
Council on January 15, 1639.07 The same Congregation de
clared on January 16, 1649, that the bishop cannot forbid the 
acceptance of a larger stipend freely offered, and in another 
declaration of July 16, 1689, said that the bishop could under 
penalties forbid priests to take a smaller stipend than that fixed 
by the bishop’s law. In connexion with this decision Gasparri 
remarks that the bishop cannot forbid a priest to say Mass for 
someone without talcing a stipend.08 The Code allows the say
ing of Mass for a smaller stipend, unless the Ordinary forbids it.

Obligation Arising from Acceptance of Stipend

730. It is presumed that the donor of the stipend only re
quests the application of Mass; if, however, he has explicitly 
stipulated certain circumstances for its celebration, the priest 
who accepts the stipend must fulfill these conditions (Canon 
833).

The priest is free to accept or refuse the stipend, but, if he 
accepts it, he is bound by the stipulations made by the giver of 
the stipend, unless he persuades the giver to waive them. Gen
erally speaking, priests in the United States are not troubled 
much with stipulations except in regard to the time of saying 
the Mass, with which the next Canon deals.

731. Concerning the time when Mass is to be said for a 
stipend, the following rules must be observed:

(1) If the time was specified by the giver of the stipend, 
Mass must absolutely be said at the specified time;

(2) If the giver of a manual stipend did not explicitly 
specify the time, then (a) Masses ordered for an urgent cause

“Sessio XXII, Decretum de Observandis et Evitandis in Celebratione 
Missa.

“Gasparri, “De SS. Euchar.,” I, n. 558.
““De SS. Euchar.,“ I, n. 556.
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must be said as soon as possible, and in sufficient time to fulfill 
the purpose (e.g., a Mass for the success of a dangerous opera
tion must be said before the operation takes place); (b) in all 
other cases Mass must be said within a short time, varying 
according to the number of Masses requested by one and the 
same person;

(3) If the giver of the stipend expressly left the time of 
saying the Masses to the judgment of the priest, he may say 
them at whatever time he prefers, subject to the precept of 
Canon 835 (Canon 834).

If the giver of the stipend wants Mass to be said on a fixed 
date, and the intention is not so urgent that a delay frustrates 
the intention, the delay without his consent is wrong, but, if the 
delay is a month or less, it is probably not a mortal sin.09 If 
a Mass is requested for a certain day and the intention is not 
known, the Mass cannot be delayed without danger of frustrat
ing the intention. In ordinary cases when • Mass stipends are 
offered but no special time specified, the Church demands that’ 
the Masses be said within a short time. The Code does not 
state what is meant by “modicum tempus,” but the Decree 
“Ut debita,” May 11, 1904, ruled that the time is one month for 
one Mass, six months for one hundred Masses. A Decree of July 
17, 1755, stated that the phrase “modicum tempus” in the De
crees on Mass stipends meant one month.70 If• several persons 
offer the priest a Mass stipend on the same day, all these Masses 
have to be said within a month, for the Decree “Ut debita” 
refers only to the case where the same persons offer a large 
number of stipends at one time. This decision was given by the 
Sacred Congregation of the Council on February 27, 1905.71 
Both the old law and the more recent Decree “Ut debita,” there
fore, demand that the Mass be said within a month : the Code con
firms the old law by using the same phrase “modicum tempus.” 
Lehmkuhl writes that, if the Mass is deferred notably over two 
months without the consent of the giver of the stipend, authors 
commonly hold that it is a mortal sin.72 The law being so severe; 
it is advisable that the priest to whom Mass stipends are offered 
for intentions which are not urgent request the people to leave

•Gasparri, “De SS. Eucbar.,” I, n. 591.
n Opera Omnia Bened. XIV, Inst. Eccl. 56, n.-14, vol. X.
n Acta S. Sedis, XXXVII, 525; “Ut debita,” XXXVI, 672.
"‘ ‘ Theol. Moral., ” II (ed. 1898), n. 199. 
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the time of the fulfillment of the obligation to the priest; that 
this is permissible, can be deduced from the last paragraph of 
Canon 834.

732. Nobody is allowed to receive more stipends for Masses to 
be said by himself than he can satisfy within one year (Canon 
835).

The words “to be said by himself” indicate that the Church 
does not allow a priest to accumulate a great number of sti
pends for his own use with the consequent danger of not saying 
them within the prescribed, time, even if the giver of the 
stipends offers them expressly with the provision that the priest 
may say the Masses at any future time. The law does not 
forbid a priest to accept more stipends than he himself can 
satisfy; on the contrary, a great deal of good can be done if the 
priests in the places where there are many Catholics and where 
many stipends are offered to them, accept the stipends and send 
them to the priests in the missions and the poor parishes in 
districts which have very few Catholics.

Transfer of Stipends to Other Priests

’ 733. In churches where, on account of the special devotion 
of the faithful, stipends for Masses are offered in such a num
ber that it is impossible to say all of them in those churches 
within the required time, the faithful should be notified by 
notices posted in a public and conspicuous place that the Masses 
requested will be said either in that church when possible or 
elsewhere (Canon 836). There is a special reason for this rule 
of the Code. For, -while as a rule it is a matter of indifference 
to the people where the Masses are said, the church may be a 
special place of grace—one of the sacred shrines where God 
bestows special favors—and therefore the intention of the people 
who offer Mass stipends there is naturally that the Masses 
should be said in that church.

734. A priest who has stipends for Masses -which must be 
said by others, shall distribute them as soon as possible, subject 
to the precept of Canon 841 which rules that, if one year has 
elapsed from the time of their reception, the stipends must be 
surrendered to the Ordinary. Unless the contrary is certain for 
other reasons, the time for the saying of the Masses which are
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transferred to others begins on the day when they are received 
by the priest who is to celebrate them (Canon 837). It is im
portant that all Mass stipends be distributed without unneces
sary delay, since the obligation of the priest to whom the sti
pends are transferred begins only from the day of their receipt.

735. Persons who have a number of manual stipends which 
they are at liberty to give to others, may distribute them among 
priests of their own choice, provided they know for certain that 
the latter are absolutely trustworthy, or are recommended by 
the testimony of their own Ordinaries (Canon 838). Persons 
who have received stipends from the faithful or in any other 
way (for instance, an heir who by last will has the obligation 
to have a number of Masses said for the testator), is bound by 
this obligation until he has received notice that the stipends 
were received, and that the priest in question has assumed the 
obligation of saying those Masses (Canon 839).

Stipends for Masses which need not be said in a certain 
place, may thus be forwarded to any priest whom one knows, 
either from personal knowledge or from other reliable sources, 
to be absolutely trustworthy. If one knows nothing about the 
priest, but he has genuine letters of recommendation from his 
own Ordinary, one may transfer stipends to him. The question 
arose whether the Ordinary can forbid his priests to send sti
pends to priests of other dioceses without his consent. The 
Sacred Congregation of the Council declared on February 19, 
1921, that the bishop cannot forbid the sending of manual 
stipends to priests of other dioceses, but he can forbid it in 
reference to stipends of foundation Masses, stipends ad instar 
manualium and stipends given intuitu causes pice, because all 
these stipends adhere to the places, and he has control over the 
sacred places and ecclesiastical institutes of his diocese. In dis
cussing this question the Sacred Congregation lays down the 
general principle that, whenever the common law explicitly and 
undoubtedly permits anything, the bishop cannot forbid it unless 
the law clearly gives him that power.73 Formerly the person 
who transferred Mass stipends to a priest was not freed from his 
obligation until he had been notified that the Masses were said. 
The Code simplifies matters by ending the obligation of the first

n Acta Ap. Sedis, XIII, 228. 
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party as soon as he receives notice that the other priest has 
received them and assumed the obligation of saying the Masses.

736. The sending of stipends to priests of the various Ori
ental Rites is regulated by special laws. The Code does not 
repeat these laws, but under the general rule of the Code 
(Canon 1) that the Code legislates for the Church of the Latin 
Rite and only incidentally speaks of matters pertaining to the 
Oriental Church, it is quite certain that the laws with refer
ence to sending stipends to priests of the Oriental Rites in the 
Orient are still in force. The Decree of the Sacred Congregation 
of the Propaganda, July 15, 1908, briefly sums up the regula
tions in this matter. Mass stipends may not be forwarded to lay 
people in the Orient to distribute the stipends among the priests, 
nor may they be sent directly to priests of Oriental Rites, nor 
to the superiors of Oriental religious congregations, nor to 
Oriental prelates who are merely titular bishops or patriarchal 
vicars. However, Mass stipends may be sent directly to Oriental 
bishops in charge of dioceses to distribute among their own 
priests. Lest one bishop get too many stipends and the Masses 
be unduly delayed, the Oriental bishops shall inform the Apos
tolic Delegate of their respective district of the number of Mass 
stipends received. One may also send the stipends to the Sacred 
Congregation of the Propaganda or to the Apostolic Delegates 
in the Orient, indicating to what priests one wants the Masses 
to be given.74

737. A person who transmits manual stipends to others is 
bound to send the entire stipends received, and cannot retain 
part of them (even of the excess) unless the giver explicitly 
permits the retention of a part of the stipends, or unless it is 
certain that the excess above the ordinary stipend as fixed by 
the law of the diocese was given as a personal gift (intuitu 
persona) (Canon 840, § 1). It was explained to the Sacred 
Congregation of the Council that in a certain archdiocese novena 
Masses and Gregorian Masses are celebrated with certain ex
terior solemnities, and for these Masses a larger stipend than 
the usual one is offered. Solnetimes pastors engage other priests 
to celebrate these Masses. When it was asked whether the pastor 
in such cases may retain a part of the stipend on the grounds 
that he bears the responsibility for them, must go to the trouble

"Acta S. Sedis, XLI, 640. 
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of finding priests to celebrate them, must arrange the exterior 
additional solemnity, and because these Masses also at times 
take the place of funeral Masses, the Sacred Congregation de
clared that no part of the stipend can be retained on the grounds 
alleged. • It made known to the local Ordinary, however, that 
he should decree a moderate tax for Masses celebrated with 
exterior solemnity and those which take the place of funeral 
Masses. This tax is not to be taken from the stipend, but to be 
paid in addition to it for the benefit of the pastor. Finally, those 
who make such offerings are to be so instructed.75

In Mass stipends ad instar manualium, unless the will of the 
founder rules otherwise, the excess over the ordinary stipend 
may legitimately be retained, and it suffices to give merely the 
ordinary stipend of the diocese where the Masses are to be. said, 
if the larger stipend takes the place of a partial endowment of 
the benefice or charitable foundation (Canon 840, § 2).

If a priest does not himself say the Masses for the stipends 
he has accepted, he cannot make any profit from the stipends— 
for instance, by having the Masses said in places where the 
stipend is smaller and sending only the usual stipend df that 
place and retaining the rest. It is also forbidden to make any 
profit from the stipends by taking advantage of the difference of 
the exchange between the currency one receives and the currency 
of the country td which one sends the Masses.70 The expenses in
curred in forwarding the Mass stipends need not be borne by 
the sender, but may be deducted from the stipends.77

738. Stipends ad instar manualium are, according to Canon 
826, stipends of foundation Masses established in some church 
or ecclesiastical institute. If these Masses cannot be said in the 
place where they are founded and have, therefore, to be trans
ferred to other priests, the full foundation stipend (which is, as 
a rule, larger than the usual stipend) need not be given to the 
priest to whom the Masses are transferred, but only the ordinary 
stipend of the diocese where the Masses are transferred to, pro
vided the larger stipend of the foundation Masses forms a part 
of the endowment of a benefice or of a charitable foundation

«April 16, 1921; Acta Ap. Sedis, XIII, 532^
«Sacred Congregation of the Council, November 21, 1898; Acta 8. Sedis. 

XXXI, 623. :
«Sacred Congregation of the Council, Febr. 25, 1905; Acta 8. Sedis, 

XXXVIII. 15.
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(causa pia). In Europe there are many churches in which the 
salary of the priests is partly made up of the income from a sum 
of money bequeathed or donated for foundation Masses. In such 
cases the income .of the foundation goes to the holder of the 
benefice as part of his salary with the obligation of saying a 
certain number of Masses for the founder. If the holder of the 
benefice cannot say the Masses, he is not to be deprived of his 
salary, and he is obliged only, to give the ordinary stipend to the 
priest to whom the Masses are transferred. Canon 2324 demands 
that the Ordinary punish with ecclesiastical penalties all persons 
who violate, the law of Canon 840.

Mass Stipends Not to be Held Over One Year

i 739. Each and every administrator of charitable foundations 
(causa pi®),'and all other persons (whether clerics or laymen) 
who are under any obligation, to have Masses said for stipends, 
must at the end of a year transmit to: their respective Ordinaries 
—and according to the manner which these , may specify—those 
Mass stipends which have not yet been satisfied. This time is to 
be understood in such a way that the obligation of forwarding 
stipends ad instar manualium (from foundation Masses) to the 
Ordinary begins with the end of the year during which they 
should, have been said; for manual stipends, one year from the 
day on which they were’ received, unless the givers of the sti
pends allowed a longer period for the saying of the Masses 
(Canon 841).

Canon 834 rules that, when the giver of the stipend explicitly 
leaves the time of saying the Masses to the convenience of the 
priest, he is not bound by the rule which requires the saying of 
glasses within a short time, but he is bound by the law of Canon 
835 which forbids a priest to accept so many Masses to be said 
by himself that he cannot say them within a year. Unless the 
giver of a large, number of stipends allows the priest to keep 
them, over a,year, (salva, diversa offerentium voluntate), the 
priest must transmit them to his Ordinary after a year from the 
reception of the stipends has elapsed. Likewise, laymen who 
perhaps as heirs, or for any other reason, have the obligation to 
have a certain number of Masses said each year, must at the end 
of the year during which the Masses were to be said give the 
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stipends to the local Ordinary, if they have not yet attended to 
the obligation of having the Masses said.

740. The right and duty to see that the obligation of the 
Mass stipends is satisfied in secular churches pertain to the local 
Ordinary; in churches of the religious, to their superiors 
(Canon 842). Whenever the Code uses the term “Ordinary,” 
the major superiors of exempt religious organizations are in
cluded in that term. The term “local Ordinary” excludes the 
religious superiors. In the matter of Mass stipends the non- 
exempt religious communities were in the former Canon Law 
subject to the supervision of the bishop of the diocese just like 
the secular clergy. In Canon 842, the Code gives the superiors 
of non-exempt religious organizations control over the manual 
stipends of Masses to be said in their own churches. As to the 
exempt religious organizations, the exclusive right of the major 
superiors over the Mass stipends had been upheld in a case 
decided May 11, 1904, by the Sacred Congregation of Bishops 
and Regulars.78 Canons 1546 and 1550 declare who has the 
control of foundation Masses.

Record of Mass Stipends

741. The rectors of churches and other pious places, both 
of seculars and religious, in which stipends for Masses are 
usually received, shall have a special book in which they shall 
accurately enter the number of Masses, the intention, the 
amount of the stipend and the celebration of the Masses for 
which they have received stipends. The Ordinaries are bound 
by obligation to inspect these books at least once a year, either 
in person or through others (Canon 843).

These rules apply to manual stipends, for Canons 1544-1551 
have special rules about foundation Masses. The Ordinaries 
who are obliged to inspect the Mass intention book are the 
bishop of the diocese (for all secular churches and institutes 
and for the houses of non-exempt religious organizations) and 
the major superiors of exempt religious communities (for the 
churches and houses of their organization). Although Canon

” Acta 8. Sedix, XXXVI, 718. Regular prelates come under the name 
of Ordinaries in the matter of Mass stipends (Sacred Congregation of the 
Council, Febr. 27,1905; Acta S. Sedis, XXXVII, 526).
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842 states that, in churches of religious (meaning both exempt 
and non-exempt), the superiors have the duty to watch over the 
faithful fulfillment of the obligations arising from Mass sti
pends, in non-exempt religious organizations the bishop of the 
diocese has by Canon 843 the right and duty to inspect the Mass 
intention book. Under the term “Ordinarii” in Canon 843, 
Fanfani70 seems to include the religious superiors of non- 
exempt organizations. However, Canon 198 defines the term 
“Ordinarii” as including the major superiors of exempt or
ganizations only. Augustine80 agrees with Fanfani for the 
reason that otherwise Canon 842 would be meaningless. That 
reason does not hold against the explicit definition of the term 
“Ordinary” in the Code. Canons 842 and 843 do not contradict 
each other. Canon 842 gives all religious superiors the right 
and duty to watch over the obligations arising from Mass sti
pends, and Canon 843 gives the Ordinary the right to inspect 
the Mass intention book at least once a year. That additional 
safeguard for the fulfillment of the obligations in non-exempt 
religious organizations cannot be called a contradiction.

742. Local Ordinaries and religious superiors, who entrust 
Masses to their subjects or to others, shall also mark down in 
a book at once in the proper order the Masses they have 
accepted together with the offerings made, and shall do their 
utmost to have them said as soon as possible. Moreover, every 
priest, whether secular or religious, must make an accurate note 
of the Mass intentions which he has received and those which he 
has satisfied (Canon 844).

The necessity of keeping a record of the Mass stipends and 
intentions is evident when a person handles a large number of 
them. The Code goes further, and insists that every individual 
priest who receives stipends must keep a record of the same. 
This law is new in the Code. There is no doubt, however, that 
before the promulgation of the Code the bishop had a right to 
inquire whether his priests had complied with the obligations 
arising from the Mass stipends which they had received. This 
law of the Code, requiring each priest to keep a record of the 
Masses he has received and of the number which have been said 
and which remain unsaid, is important, for otherwise nobody

"“De Jure Religiosorum,” n. 259.
““Commentary,” IV, 211.
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would know how many Masses remain to be said if the priest 
dies suddenly. In religious communities the superior of the 
house keeps the record for all the priests of the house, and the 
individual priests have, of course, the duty to give the Mass 
stipends which they receive to the superior promptly so that 
they may be entered in the record.

Chapter II

OF THE HOLY EUCHARIST AS A SACRAMENT

ARTICLE L—OF THE MINISTER OF HOLY COMMUNION

743. The priest alone is the ordinary minister of Holy Com
munion. The deacon is the extraordinary minister* but he must 
have the permission of the local Ordinary or of the pastor, which 
may be given for a grave reason, and may be legitimately pre
sumed in case of necessity (Canon 845).

The Council of Trent states: “As to.the reception of the 
Sacrament [Holy Eucharist], it was always the custom in the 
Church of God that laymen should receive Communion from 
priests, but that priests when celebrating should communicate: 
themselves; which custom, as derived from an Apostolic tradi
tion, ought with justice and reason to be retained. ” 8?:; In .the. 
ordination rite of the Roman Pontifical the deacons are called 
“comministri et cooperatores Corporis et Sanguinis Domini.”- 
In ancient times, when the faithful received Holy. Communion 
under both species, it was the office of the deacon to. minister 
the chalice with the Precious Blood. Aftei* the Latin Church 
discontinued giving Holy Communion under both species, the 
deacon was allowed to administer Holy Communion in urgent 
cases and only with the permission of the priest. The Code 
modifies the former law in this matter to the extent that it does 
not demand a necessity, but rather a grave reason. However, 
if one consults the commentators of the former Canon Law, it 
appears that in practice they interpreted this necessity in the 
sense of a grave reason. They thus held that, if the priest were 
very much occupied on some feast day and there was a deacon 
at hand, the pastor could allow him to distribute Holy Com?

81 Sessio XIII, De SS. Euch., cap. 8.
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munion.82 The Committee for the Authentic Interpretation of 
the Code declared on July 13, 1930, that after distributing Holy 
Communion the deacon must impart the manual blessing in the 
same manner in which it is imparted by the priest.83

744. Every priest may distribute Holy Communion during 
his Mass, and, if he celebrates privately, also immediately 
before or after :Mass, subject to the precept of Canon 869. Out
side Holy Mass any priest may also administer Holy Com
munion, and, if he is not a priest stationed at that church but 
an outsider, he enjoys this faculty on the basis of the at least 
presumed permission of the rector of the church (Canon 846).

The Code states that the priest may distribute Holy Com
munion not only during Mass, after he himself has received the 
Sacred Host and the Precious Blood, but also immediately be
fore or after the Mass, if this be private (Low). Holy Com
munion may not be given immediately before or after a Solemn 
High, a High, or a Conventual Mass, as was declared by the 
Sacred Congregation of Rites, January 19, 1906.84 Canon 869 
rules that. Holy Communion may be distributed in every place 
where the celebration of Holy Mass is allowed—even in a 
private oratory, unless the local Ordinary has for just reasons 
forbidden it in particular cases. In private oratories the for
mer law forbade the administration of Holy Communion, but 
the Code allows it. 'A strange priest naturally should not enter 
a church and give Holy Communion to people without at least 
the presumed permission of the priest in charge of the church. 
If a priest is admitted to say Holy Mass in a church, he has 
the implied permission to give Holy Communion.

However, even outside the celebration of Holy Mass any 
priest, even one not attached to that church, may distribute Holy 
Communion to the faithful who reasonably request it, provided, 
if he is a stranger, he has the permission of the rector of the 
church. This permission can be presumed, and such presumed 
permission is sufficient for licitness. If, however, it cannot even 
be presumed, it would be, at least for a strange priest, illicit, and 
he may not distribute Holy Communion. But if the pastor or 
rector is evidently unreasonable in refusing the permission, a

"Gasparri, “De SS. Elicii.,” II, n. 1079.
" Aota Ap. Sedis, XXII, 365.
“ Decreta Auth. S. R. C., n. 4177. 



460 PRACTICAL COMMENTARY ON THE CODE

priest could lawfully do so after providing for the removal of 
any scandal or other embarrassment.

745. Holy Communion should be brought to the sick pub
licly, unless good reasons make the private ministration advis
able (Canon 847). The Sacred Congregation of the Sacraments 
has declared that the judgment as to whether there is a just and 
reasonable cause for bringing Holy Communion privately to the 
sick rests not with the priest but with the local Ordinary. How
ever, when the priest knows from common experience and opin
ion that in his diocese or certain localities of it priests and 
people do not consider such private Communion of the sick im
proper, the local Ordinary should not lay down general regula
tions to enforce public administration, or reserve to himself the 
permission in each case for private administration so as to hinder 
frequent or even daily Communion of the sick.85

The right and duty to carry Holy Communion publicly to 
the sick within a parish, even to non-parishioners, is vested in 
the pastor. Other priests may do so only in a case of necessity, 
or with at least the presumed permission of the pastor of the 
parish or of the Ordinary (Canon 848). Any priest may bring 
Holy Communion privately to the sick with at least the pre
sumed permission of the priest to whom the custody of the 
Blessed Sacrament is entrusted. When Holy Communion is ad
ministered privately to the sick, the reverence and respect due to 
so great a Sacrament should be zealously safeguarded by obser
vance of the regulations laid down by the Holy See (Canon 849).

These Canons have reference to the devotional Holy Com
munions of the sick. Canon 850 speaks of the Holy Viaticum. 
The Church desires that Holy Communion should be publicly 
taken to the sick in their homes, but the law does not absolutely 
insist on the public administration, allowing the private admin
istration for just and reasonable cause. In countries like the 
United States where the Catholics are scattered among a non
Catholic population, the local Councils usually prescribe the 
manner of private administration of Holy Communion to the 
sick.86 Only the public carrying of the Blessed Sacrament to 
the sick is reserved to the pastor within the limits of his parish. 
The priest carrying the Blessed Sacrament secretly should, if

“ January 5, 1928; Acta Ap. Sedis, XX, 81.
* Cone. Balt. Plen. II, n. 264. 
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possible, be accompanied by at least one layman; he should wear 
the stole under his coat, and, in the room of the sick or in the 
prison cell, he should if possible put on cassock, surplice and 
stole. The Sacred Congregation of Rites demands that cassock, 
surplice and stole be put on in the house or in the room of the 
sick, if there is no danger to the priest from enemies of the faith, 
and if danger of death is not imminent.87

,746. In accordance with the law of Canon 848, the adminis
tration of the Holy Viaticum, whether public or private, is 
vested in the pastor within the limits of his parish, except in the 
cases stated in Canons 397, n. 3, and Canon 514 (Canon 850).

The pastor has the right to administer the Holy Viaticum 
within the limits of his parish to his parishioners and to strang
ers who are actually staying in his parish. He has no right to 
give the Viaticum to one of his parishioners who actually stays 
outside his parish—for instance, in some. hospital, in the house 
of a friend, etc. To do so, he needs the permission of the pastor 
of the place where his parishioner actually stays. The permis
sion may be presumed if one has positive reasons to know that 
the pastor of the other parish does not object. Canon 397, n. 3, 
has reference to the last Sacraments received by the bishop of 
the diocese. The dignitaries and Canons, in the order of prece
dence, have the right to give the last Sacraments to the bishop. 
Canon 514 speaks of the administration of the last Sacraments 
to the religious (cfr. above, n. 391).

Holy Communion Must Be Given According to the Rite of 
the Ministering Priest

747. The priest shall give Holy Communion either in un
leavened or leavened bread, according to the rules of his rite. 
In case of urgent necessity, when there is no priest of another 
rite at hand, a priest of an Oriental Rite, who uses leavened 
bread, may give Holy Communion in unleavened form, and a 
Latin or an Oriental priest who uses unleavened bread may give 
Holy Communion in leavened bread. Each one, however, shall

* Decreta Auth. S. R. C., Febr. 4, 1871, n. 3234. The bishop may permit 
private administration of Holy Communion to the sick if there are many 
sick persons in the parish, or if one wishes to receive frequently (Sacred 
Congregation of the Sacraments, Dec. 23, 1912; Acta Ap. Sedis, IV, 725). 
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observe the ceremonies of his own rite in the manner of giving 
Holy Communion (Canon 851).

The Code does not settle the question whether a priest of the 
Latin Rite, who cannot get any altar bread as prescribed by 
his rite, could say Holy Mass with the leavened bread for the 
purpose of giving the Holy Viaticum to a dying person, if other
wise the latter would probably die before Holy Communion 
could be given to him. Canon 851 does not touch on this ques
tion, as it speaks only of administering Holy Communion. As 
the precept to receive the Holy Viaticum is a divine law, and the 
regulation regarding the altar-bread is an ecclesiastical law, it 
seems that in such a case a Latin or an Oriental priest can say 
Holy Mass with any kind of valid altar-bread. This reason, how
ever, is not altogether conclusive, since one might argue that, 
while the person is obliged by the divine law to receive the Holy 
Viaticum in danger of death, this obligation ceases when the 
ordinary manner of complying with it is not possible. • :

748. It is not easy to define what is meant by the phrase “in 
case of urgent necessity” (ubi vero necessitas urgeat) in Canon 
851. How grave must the necessity be to entitle a Latin priest 
to take the Blessed Sacrament in the form of leavened, bread— 
and a Greek priest to take the Blessed Sacrament from a church 
of the Latin Rite—to give Holy Communion ?. The question is 
not answered by Canon 866, which gives all Catholics the right 
to receive Holy Communion in any Catholic Rite at any time 
except as the Holy Viaticum, which must if possible be received 
in one’s own Rite. Nor is any solution offered by the Constitu
tion of Pope Pius X, September 14, 1912,88 which granted per
mission to all Catholics, both of the Latin and the Oriental Rites, 
to receive Holy Communion according to any rite. Some com
mentators—e.g., Blat,89 Vermeersch,90 and Augustine 91—seem 
to confuse the privilege of the people to receive Holy Com
munion in any rite with the question of the circumstances under 
which a priest may give the Blessed Sacrament consecrated in a 
rite differing from his own in the use of fermented or unfer
mented bread. The mere fact that a person would otherwise 
have to miss an ordinary devotional Communion, is certainly

• Acta Ap. Sedis, IV, 609.
"“Commentarium,” lib. Ill, Pars I, p. 179.
““Theol. Moral,” III, n. 422.
“ * ‘ Commentary, ’ * IV, 222.
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not sufficient to entitle the priest to administer the Blessed Sac* 
rament consecrated according to another rite. That much is 
certain from Canon 851. On the other hand, the 1 ‘necessity” of 
receiving Holy Communion need not be so extreme as the danger 
of death, but the circumstances must be such that it is very im
portant for the person to receive that day—e.g., if he would not 
again have an opportunity to receive for a long time, or if he 
was about to start on a dangerous journey, or other such ex
traordinary circumstances.

749. Holy Communion is to be given only under the species 
of bread (Canon 852). This is the rule for priests of the Latin 
Rite, and it does not apply to priests of the Oriental Rites, for 
the Code itself states (Canon 1) that its laws are for the Church 
of the Latin Rite, not for the Oriental Rites. For many cen
turies the Church of the Latin Rite, as well as the Oriental 
Rite, gave Holy Communion under both species. As late as the 
time of St. Thomas Aquinas, Holy Communion under one species 
had not yet become the general practice, for he explains and 
defends the custom of some churches of not offering the people 
the Precious Blood, but only the Host.02 The Council of Trent 
passed the general law mentioned here in the Code.

ARTICLE H.—OF THE RECIPIENT OF HOLY COMMUNION

750. Every baptized person, who is not barred by law, may 
and must be admitted to Holy Communion (Canon 853). Catho
lics may be barred from receiving Holy Communion either by 
the divine or the ecclesiastical law. Non-Catholics are not con
sidered in this Canon, for, in the very first Canon on the Sacra
ments, the Code has laid down the rule that it is forbidden to 
administer the Sacraments of the Church to heretics or schis
matics, though they err in good faith, unless they have first 
rejected their errors and been reconciled to the Church (cfr. 
Canon 731). It seems that the divine law requires nothing 
further for the reception of Holy Communion than a valid 
baptism and the state of grace, and in persons who have (or 
have had) the use of reason, the intention to receive the Sacra
ment. The ecclesiastical law has added prohibitions not con
tained in the divine law, because the Church has the obligation

“ Summa Theol., p. Ill, qu. 80, art. 12, Utrum liceat sumere Corpus 
Christi sine Sanguine.
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to see that due reverence and respect are paid to our Lord in 
the Blessed Sacrament, and may therefore pass regulations 
which in her judgment are conducive to that end. The following 
Canons contain such regulations.

Communion of Children

751. Children who by reason of their age have not yet a 
knowledge of and desire for this Sacrament, should not be given 
Holy Communion. In case of danger of death Holy Communion 
may and must be given to children, if they are able to distin
guish the Holy Eucharist from ordinary bread and reverently 
adore it. Except in case of danger of death, a fuller knowledge 
of Christian doctrine and a more careful preparation are justly 
demanded: the children must, in so far as their capacity allows, 
be acquainted with at least the mysteries of faith which are 
necessary as absolute means of salvation, and they must approach 
Holy Communion with such devotion as can be expected from 
young children (Canon 854, § § 1—3).

The decision as to the sufficient disposition of children for 
first Holy Communion shall rest with the confessor of the chil
dren and their parents, or those who take the place of the 
parents. It is the duty of the pastor to see that the children 
do not approach Holy Communion before they have come to 
the use of reason or without sufficient disposition: wherefore, 
he has the right to examine the children, if he thinks it proper. 
It is the further duty of the pastor to see that children who 
have attained the years of discretion and are sufficiently dis
posed shall be as soon as possible strengthened by the Divine 
Food (Canon 854, § § 4r-5).

The Council of Trent93 has authoritatively defined that, 
before they attain the use of reason, children are under no neces
sity of receiving Holy Communion. At the same time, the 
Council declares that it does not condemn the custom which 
existed in ancient times of giving Holy Communion to infants. 
In the Latin Rite that custom had died out long before the 
Council of Trent, but in the Oriental Church it still exists in 
some places. When the Holy Office was requested to suppress

n Sessio XXI, can. IV, cap. 4, Doctrina de Communione sub Utraque 
Specie et Parvulorum. 
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the custom practised by the Copts in Egypt of giving the Holy 
Eucharist to infants after Baptism under the species of wine, 
the Sacred Congregation, on June 16, 1761, answered that noth
ing was to be changed.04 According to the Code (Canon 88), 
children are assumed to attain the use of reason on the com
pletion of their seventh year, but this is merely a presumption 
of law, which does not hold if facts show that a child has at
tained discretion before that age. The reverse is likewise true, 
when facts show'that a child of seven years of age has not yet 
come to the use of reason. It should be noted here that, when it 
was asked whether the use of reason required for the reception 
of First Holy Communion must be such as suffices to commit a 
mortal sin or only such as suffices to commit a venial sin, the 
Committee for the Authentic Interpretation of the Code, Febru
ary 24, 1920, declared that Canon 854, § § 2-3, indicates what 
use of reason is sufficient for admission to First Holy Com
munion, while Canon 906 indicates what use of reason is suffi
cient to subject a person to the precept of annual confession.00

752. The Code does not give the pastor the sole and exclusive 
right to admit children to first Holy Communion, whether it is to 
be received in less solemn or in solemn form, for the law does not 
make this distinction (cfr. Canons 462 and 854). Consequently, 
it is not a function reserved to the pastor, and therefore he can
not forbid them to receive first Holy Communion in a church 
other than their parish church (for instance, in an academy or 
college chapel). Ordinarily, however, the pastor takes charge of 
the admission of the children to first Holy Communion, because, 
according to Canon 854, he has the duty of seeing that the cnil- 
dren who have attained the age of discretion and are sufficiently 
disposed shall as soon as possible receive first Holy Communion. 
If the confessor and parents claim thai the child has sufficient 
knowledge to be admitted to first Holy Communion, the pastor 
has the right to test this claim. Besides, the Code obliges the 
pastor to instruct children who have come to the use of reason so 
that their first Holy Communion may not be unduly delayed. 
Most of the regulations of Canon 854 are taken from the Decree 
“Quam Singular i’ * of the Sacred Congregation of the Sacra-

“Gasparri, “De SS. Euch.,” II, n. 1122.
• Archiv fur kathol. Kirchenrecht, CI, 68.
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ments on the first Holy Communion of children.00 This Decree, 
however, ordered all pastors to appoint one or several days each 
year for the general Communion of the children, and at that time 
to admit not only the older children but also any others who had 
already received first Holy Communion on the judgment of the 
confessor and their parents.

Unworthy Persons Not to be Admitted to Holy Communion

753. Catholics who are publicly known to be unworthy (for 
example, those who have been excommunicated or interdicted, 
or who are manifestly of ill repute) must be refused Holy Com
munion until their repentance and amendment have been estab
lished, and satisfaction has been made for the public scandal 
which they have given. Occult sinners, who secretly ask for 
Holy Communion, shall be refused by the minister if he knows 
that they have not amended; if, however, they seek Communion 
publicly and the priest cannot pass them by without scandal, 
he shall not refuse them (Canon 855).

These rules are a restatement of the former law. It may be 
difficult in some cases to judge when a person is to be regarded 
as a public sinner. No general rule covering all cases can be 
given for distinguishing a public sinner from an occult one, and 
the circumstances of every individual case must be considered. 
The case of an occult sinner asking for Holy Communion pub
licly or secretly, is fully discussed by the moralists. In the case 
of public sinners the local Ordinary may decree that the public 
sinner must first cease from his publicly scandalous way of liv
ing (e.g., from public concubinage) and make reparation for 
the scandal, as prescribed in Canon 855, before being admitted 
to Holy Communion. In such cases, confessors and, as frequently 
happens, missionaries may not on the basis of a promise to ab
stain from sinful relations, though unable to separate at once, 
admit them to Holy Communion and substitute some method 
of repairing the scandal (e.g., by frequent Communion for a 
long time) in place of the method of reparation decreed by the 
local Ordinary. In all cases of this kind, where the decree of 
the Ordinary has intervened, confessors and missionaries must

“August 8, 1910; Acta Ap. Sedis, II, 577.
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"comply with that decree, as the Sacred Congregation of the 
Council has declared.97

754. Nobody who is conscious of having a mortal sin on his 
soul shall go to Holy Communion before making a sacramental 
confession, no matter how contrite he may believe himself to 
be. If necessity urges the reception of Holy Communion, and 
there is no opportunity to go to confession, an act of perfect 
contrition shall be made before receiving Communion (Canon 
856).

This law is taken from the Council of Trent.08 The Council 
states that the words of St. Paul to the Corinthians, “Let a 
man prove himself,”00 are by ecclesiastical usage understood 
to refer to the confession of mortal sins before receiving Holy 
Communion (cfr. n. 707).

Holy Communion to be Received Only Once Daily and Only 
by Persons Fasting from Midnight

755. None may receive Holy Communion a second time on 
the same day, except in the contingencies mentioned in Canon 
858, § 1 (Canon 857). Those who have not kept the natural 
fast from midnight are not allowed to receive Communion,100 
except in danger of death or unless it should become necessary 
to consume the Blessed Sacrament to safeguard it against ir
reverence (Canon 858, § 1).

On May 27, 1946, Pope Pius XII granted to the bishops of 
the United States for three years the faculty to dispense, after 
taking due precautions to avoid all occasion of scandal or sur
prise on the part of the faithful, nightworkers from the Eucha
ristic fast so that they may receive Holy Communion out of 
devotion, if they abstain from solid food for four hours and 
from liquids for one hour before Holy Communion, but from 
alcoholic beverages from the previous midnight. The members 
of the laity can be so dispensed to permit them to receive Holy 
Communion on Sundays and holy days of obligation and one 
additional day in the week. The bishop must not leave this to 
the judgment of the faithful, but must determine and designate

91 November 18, 1922; Arehiv fur kathol. Kirchcnrecht, CHI, 162.
* Sessio XIII, cap. VII, De SS. Euchar.
* I Cor., xi. 28.
m For dispensation of workers in wartime, cfr. App. Ill, 11, a. 
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those who may receive this dispensation (for instance, by dele
gating confessors or pastors and assistants to dispense in par
ticular cases). Religious Sisters, however, engaged in nursing 
and serving the sick, may be dispensed to receive Holy Com
munion daily when they have spent the preceding night on duty 
in the service of the sick.100® In a subsequent concession the 
bishops of the United States were granted the faculty to dis
pense Religious Brothers who act as nurses or infirmarians in 
the same way as Religious Sisters who are engaged in the duty 
of nursing and serving the sick. This additional faculty was to 
expire with the concession of May 27, 1946,100b at which time a 
report on the use, advantages and possible disadvantages of these 
dispensations was to be made by the Bishops to the Holy See.

The sick who have been confined to bed for a month without 
certain hope of speedy recovery, may, with the advice of the 
confessor, receive Holy Communion once or twice a week though 
they have taken medicine or liquid food (Canon 858, § 2).

It was formerly a disputed question among theologians 
whether a person, who had received Holy Communion in the 
ordinary way and later in the same day was in danger of death, 
was permitted to receive again.101 The Code states that he may 
receive again, and, while it does not affirm that there is any 
obligation, it again touches on this question in Canon 864, and 
says explicitly that Holy Communion in such a case is highly 
advisable.

756. The law of the natural fast before Holy Communion was 
introduced by a very ancient custom of the Church (cfr. n. 709). 
Dispensation from the Eucharist fast is reserved to the Holy 
See. The Sacred Congregation of the Sacraments is entrusted 
with the general authority to grant dispensations to receive Holy 
Communion without fasting: the Sacred Congregation of the 
Religious has authority to grant this dispensation to religious, 
both men and women.102 For the celebration of Holy Mass with
out fasting the Sacred Congregation of the Holy Office has ex
clusive power of dispensation (cfr. Canon 247).

m* Letter of the Ap. DeL to the U. S. A., July 26, 1946, in The Jurist, 
VI, 539.

“°b Letter of the Ap. DeL to the U. S. A., in The Jurist, VII, 339.
«“Gasparri, “De SS. Euch.,” II, n. 1152.
va Committee for Auth. Interp. of the Code, Dec. 7, 1922; Acta Ap. 

Sedis, XV, 39.
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757. To persons who have been'sick in bed for a month with
out certainty that they will shortly (that is, within a few days) 
be able to keep the Eucharistic fast, the Code grants permission 
to receive Holy Communion, though they are forced to take 
medicine or some liquid food before they can receive. This they 
may do with the advice of the confessor once or twice a week. 
The first general concession of this kind was issued by Pius X 
through the Sacred Congregation of the Council, December 7, 
1906.103 It allowed Holy Communion only once or twice a month, 
if the sick were in their own private houses; once or twice a 
week, if they were laid up in a religious house, hospital, or other 
place where the Blessed Sacrament is habitually kept. A Dec
laration of the Sacred Congregation of the Council, March 25, 
1907, ruled that the term “decumbunt” of the original Decree 
meant not only people whom sickness confined to bed, but also 
other persons afflicted by a serious illness who cannot stay in 
bed, or who can get out of bed for several hours a day, provided 
the physician judges that they cannot keep the fast.104 There 
is hardly any doubt that this Declaration was an extension of the 
original Decree, for the term “decumbunt” undoubtedly means 
being confined to bed. That the Sacred Congregation had doubts 
whether it was giving a mere declaration of the former Decree 
or an extension is indicated by the phrase of the Decree: “facto 
verbo cum Sanctissimo ad cautelam.”

The illness need not be so grave as to bring one to the point 
of death or even the danger of death, for in that case, according 
to Canon 858, § 1, the Eucharistic fast would not oblige (cfr. 
Canon 864). The Code intentionally fails to mention the degree 
of illness required, in order to lessen the danger of scrupulosity 
and anxiety. As a rule, those who are confined to bed are gravely 
ill, but frequently enough one who is not gravely ill must be 
confined to bed. If such persons suffer only light illness, they do 
not enjoy this privilege. Cappello,105 newever, rightly holds that 
others who are ill and confined to bed, even though they are able 
to leave their bed for a few hours a day (or while they are really 
ill enough, their illness is such that they cannot remain in bed), 
may take advantage of the privilege. Consequently, it must be

MActa S. Sedis, XXXIX, 603; also in Acta Ap. Sedis, II, 898.
101 Acta S. Sedis, XL, 344.
* Periodica, XXIII, 231*-238*, XXIV, 18*-34*. 
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said that the Declaration of March 25, 1907, applies also to the 
Code, for the Code uses the same terms as the Decree of Decem
ber 7, 1906: “Infirmi qui iam a mense decumbunt,” and, accord
ing to Canon 6, n. 2, all Canons which repeat the former laws in 
their entirety are to be interpreted according to the authority of 
the former law and the accepted interpretations of that law. 
This will be applicable also to those who suffer only from great 
debility and to those whose only illness is advanced old age. At
tention is to be paid chiefly to the illness as the essential condition 
for enjoying the privilege, because confinement to bed is merely 
accidental. In doubt whether the illness is grave or light or 
whether the ill person is able to leave his bed or not, he may be 
given the benefit of the doubt and permitted to enjoy the privi
lege. If the illness is light but so threatens to become grave and 
dangerous that the physician or members of the family order the 
patient to remain in bed, he may enjoy the privilege, even though 
this fear is erroneous. From this it wili be seen that the opinion 
of the physician can be very helpful tc the patient and to the 
priest or confessor, and therefore when possible it should be 
sought both in regard to the seriousness of the illness and the 
moral certainty that there is no hope of early recovery within 
three or four days.

In regard to the other requirements. Cappello 100 states that, 
while in some respects this concession must be interpreted strictly 
(for instance, in reference to the words semel aut bis in hebdo
mada, and etsi aliquam medicinam vel aliquid per modum potus 
antea sumpserint), the other parts of the concession in which a 
favor is granted to the sick should be interpreted broadly, but 
cautiously lest abuses creep in, according to the axiom: Favores 
sunt ampliandi; odia restringenda. In confirmation of this he 
cites the ease with which the Church to-day grants a dispensation 
from the Eucharistic fast, while in the past this was very rare. 
Accordingly, he holds that the month spoken of here is not to be 
computed mathematically but morally, and therefore it can be a 
period of twenty-nine days as well as one of thirty or even thirty- 
two days For this he cites a declaration of the Committee for the 
Authentic Interpretation of the Code of November 24, 1927, 
which expressly states that the month is to be computed morally 
rather than mathematically.

'"Ibid.
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758. The privilege is conceded with the prudent counsel of 
the confessor, not in the sense that he grants the favor (which 
is already granted by the law), but in the sense that he indicates 
to the ill penitent whether he is in the state of grace, and rightly 
disposed or not. Consequently, it would not be unlawful for a 
religious, a priest, or a pious person to use the privilege without 
consultation with or knowledge of the confessor, provided all the 
required conditions are fulfilled.

Since neither Canon 858 nor the Decree of December 7, 1906, 
makes any mention of the impossibility of observing a natural 
fast, the sick under the conditions mentioned may use the privi
lege of this Canon even though it would be possible for them to 
observe the natural fast. The reason for this is because such sick 
persons under the conditions required in the Canon ordinarily 
cannot conveniently observe such a fast. The law considers 
what ordinarily and commonly occurs. Of course, those ill per
sons under such circumstances that they can conveniently observe 
the natural fast may well be advised to do so, but there is no 
strict obligation to do so, provided the other conditions are all 
fulfilled.

In regard to the medicine taken, it can be said that it may be 
solid or liquid and in any quantity; the other matter taken per 
modum pottis, however, must be liquid, even though it may be 
dense and as such it may be of any kind of material. If some
thing else is added to the liquid (such as an egg, sugar, etc.), it 
must be so liquified and mixed with it that the liquid form is 
retained.

It should be noted that the privilege permits the reception of 
Holy Communion under these conditions only once or twice a 
week. The week should be computed according to Canon 32, § 1 
—that is, it consists of seven days of twenty-four hours each. 
This computation, however, need not be a mathematical one. It 
would be sinful, therefore, to use the privilege three or four times 
in the week without a special indult. Apostolic Nuncios and 
Delegates have the faculty to permit those ill persons who are 
not confined to bed as above to receive Holy Communion once a 
week without fasting. It should also be noted that the privilege 
of this Canon is granted to al! the faithful, but to ill priests only 
as regards the reception of Holy Communion without fasting. 
To celebrate Holy Mass without fasting infirm priests need a
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special indult from the Holy See. Finally, it may be said that 
ill persons confined to bed as above, as well as those not confined 
to bed, whether they are members of the laity, or priests or re
ligious, may always recur to the Holy See for permission to 
receive Holy Communion even daily without fasting. In the case 
of priests and religious especially, but also in that of the laity, 
such permission when asked is readily granted by the Holy See.

Pope Pius XII, March 25, 1946, granted for three years to 
the Bishops of the United States the faculty to dispense the sick 
in hospitals from the Eucharistic fast, taking due precautions to 
remove all occasion of scandal or surprise on the part of the 
faithful, so that as long as their illness confines them to the 
hospital they may receive Holy Communion after taking some
thing per modum potus vel medicince.1Wia Priests confined by 
illness to a hospital were included in this as regards the recep
tion of Holy Communion but not as regards the celebration of 
Mass. A subsequent concession of the Holy See further granted 
to the bishops of the United States the faculty to dispense from 
the Eucharistic fast for the reception of Holy Communion only 
priests who are confined by illness to their rectories, or to a 
religious house or even to a private house. This faculty is to be 
used within the limits of the terms of the concession of March 25, 
1946, with which it is also to expire.1001*

Precept of the Easter Communion

759. From the time that he attains the use of reason, each 
and every Catholic is bound to receive Holy Communion at least 
once a year at Easter, unless for some reasonable cause his pastor 
or confessor has advised him to abstain for some time. The 
Easter Communion is to be received between Palm Sunday and 
Low Sunday. The local Ordinaries, however, have the right to 
extend this period for all their subjects—if they think it neces
sary on account of the conditions of the places and people—’ 
from the Fourth Sunday in Lent to Trinity Sunday, but no 
further. The faithful are to be urged to satisfy their Easter 
duty in their own parish church, and those who receive in an-

Letter of the Ap. De), to the U. 8. A., Muy 17, 1946, in The Jurist, 
VI, 423.

““ Letter of the Ap. Del. to the U. 8. A., in The Jurist, VII, 339.
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other church shall take care to inform their own pastor of the 
fulfillment of their duty. If for any reason one has not made 
his Easter duty within the prescribed time, he is still bound by 
this precept (Canon 859). .

The obligation of the Easter duty for children below the age 
of puberty rests principally on those who are responsible for 
the children, namely, their parents, guardians, confessor, teach
ers and pastor (Canon 860).

The precept of receiving Holy Communion is not satisfied 
by a sacrilegious Communion (Canon 861).

760. It is generally admitted that the faithful are obliged 
by the commandment of Christ to receive Holy Communion 
during their life. * * Except you eat the Flesh of the Son of man 
and drink His Blood, you shall not have life in you” (John, vi. 
54). In the first centuries of the Church it was the common 
practice for all the faithful who assisted at Mass to receive Holy 
Communion. Later we find laws to the effect that the faithful 
must receive at least at Easter, Christmas and Pentecost—e.g., 
in the Councils of Agatha (506) and Tours (813).107 The law 
of the Easter Communion was passed in the Fourth Lateran 
Council,108 and was confirmed by the Council of Treut.100

The obligation of the Easter Communion binds all Catholics 
who have come to the years of discretion, and Canon Law pre
sumes discretion at the age of seven years. If a child’s mind is 
sufficiently developed earlier to acquire adequate knowledge of 
the Blessed Sacrament, the obligation begins immediately.110 
The question has been raised whether the use of reason de
manded in the law must be such that a child is capable of com
mitting a mortal sin. That question was proposed to the Holy 
See by the Bishop of Norcia, but the Committee for the Authen
tic Interpretation of the Code gave an answer which evaded the 
issue, and simply said that the use of reason required for re
ceiving Holy Communion is sufficiently specified in Canon 854, 
§ § 2-3, and for Confession in Canon 906.111 The Code wants 
children to be instructed as soon as possible in the fundamental

m Decretum Gratiani, Can. 10, D. 2, De consecr.; Can. 13, D. 2, De 
consecr.

MDecret. Greg. IX, c. 12, De pcenit. ct remission., lib. V, tit. 38.
100 Sessio XIII, can. IX, De Eucharistia.
uo Committee for Auth. Intcrp. of the Code, Jan. 3, 1918; Archiv fur 

Icathol. Kirchenrecht, IC, 62.
w Feb. 24, 1920; Arch, fur kath. Kirchr., CI, 68. 
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principles of the faith, in the knowledge of Christ’s teaching on 
the Blessed Sacrament, and in reverence and devotion to His 
sacramental presence. The question whether they can commit 
mortal sin, has nothing to do with a sufficient knowledge of the 
Blessed Sacrament. That is very likely the reason why the Com
mittee simply referred to the respective Canons on Holy Com
munion and Confession. The obligation of children under the 
age of puberty rests mainly on those who have them in their 
charge.

761. According to the former Canon Law, the time for ful
filling the Easter duty ran from Palm Sunday to Low Sunday, 
but the Code adds the faculty of the bishops to extend the time 
from the Fourth Sunday in Lent to Trinity Sunday. In the 
United States the Easter season has by special concession been 
prolonged from the First Sunday in Lent to Trinity Sunday, 
as the Second Council of Baltimore states. This indult remains 
after the promulgation of the Code under the general principle 
of Canon 4.112

The Code states that the “proprius sacerdos” may in a par
ticular case allow a person to make his Easter duty outside the 
Easter season. According to the Decree of the Fourth Lateran 

. Council, this “proper priest” is the pastor; later on, the con
fessor was also understood to be included under the term of 
“proper priest” in the law on the Easter Communion.113 In 
the former Canon Law the Easter Communion had to be made 
in one’s own parish church. The Code does not demand this 
but advises it, and, if one does not receive Holy Communion 
during the Easter season in his own parish, he should inform 
his own pastor that he has made his Easter duty.

The Code adds that one does not satisfy the precept of the 
Easter Communion by a sacrilegious Communion. There seemed 
to be no need of such declaration, because it is repugnant to 
good sense that such a Communion should count for a fulfill
ment of the law. As, however, some theologians held that a 
sacrilegious Communion did satisfy the law of the Church, the 
Holy Office on March 2, 1679, condemned this opinion ex
pressly.114

«»Cone. Balt. II, n. 257.
"Gasparri, “De SS. Each.,” II, n. 1156.
“‘Denziger, “Enchiridion,” 354, n. 1205.
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Holy Communion of the Clergy on Holy Thursday

762. It is proper that on Holy Thursday all clerics, includ
ing priests who do not say Mass that day, shall receive the Body 
of Christ in the Solemn or Conventual Mass (Canon 862).

As the liturgical laws of the Church are not affected by the 
Code unless it explicitly corrects them (cfr. Canon 2), the clergy 
attached to cathedral churches are obliged by the law of the 
Cceremoniale Episcoporum to receive Holy Communion at the 
Solemn Mass on Holy Thursday. Various Decrees of the Sacred 
Congregation of Rites urge the law of the Cceremoniale Episco
porum.1™ At other churches no strict obligation is imposed on 
the clergy to receive Holy Communion by the laws of the liturgy, 
or by the Code.

Frequent and Daily Communion

763. The faithful shall be encouraged to receive Holy Com
munion frequently, and even daily, according to the regulations 
given in the Decrees of the Apostolic See, and those who assist 
at Mass should be urged to receive not only spiritually but sacra
mentally our Lord in the Blessed Eucharist with the proper dis
positions (Canon 863).

This Canon of the Code on frequent and daily Holy Com
munion refers to the former Decrees of the Holy See on the 
subject. Foremost among these is the Decree of the Sacred Con
gregation of the Council, December 20, 1905.110 That Decree 
speaks at length on frequent and daily Communion, and quotes 
other Decrees of the Holy See in which the Supreme Authority 
of the Church condemns the erroneous opinions of theologians, 
who either held that daily Communion was necessary by divine 
law, or demanded an almost superhuman sanctity before they 
would allow a person to receive frequently or daily. Finally, 
the Decree gives very definite rules to the confessor, saying that 
nobody is to be forbidden to receive daily who comes in the state 
®f grace and with the proper intention of getting help and grace 
from our Lord to lead a Christian life (on precautions to be

“Sept 27, 1716, Sept. 19. 1654; Deer. Auth. S. R. C., nn. 2240 aud 970. 
“• Acta S. Sedis, XXXVIII, 400-406. 
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taken when frequent or daily Communion is practised, cfr. App, 
VI, Doe. H).

Holy Communion in Danger of Death

764. In danger of death, from whatever cause it may pro
ceed, the faithful are bound by precept to receive Holy Com
munion. Though they may have received Holy Communion the 
same day, they should be strongly advised to receive again if in 
the course of the day they are in danger of death. While the 
danger of death lasts, they may, according to the prudent judg
ment of the confessor, receive the Holy Viaticum several times 
on different days (Canon 864).

The Code does not state whether that precept is of ecclesi
astical or of divine law. Theologians commonly teach that it is 
of divine law. Gasparri117 reconciles the prohibitions of some 
of the early Councils to administer Holy Communion even on 
the death bed to certain sinners with the general teaching of 
theologians that there is a divine precept to receive Holy Com
munion in danger of death, by saying that these were not gen
eral Councils of the Church, and that the commandment of 
Christ is conditional, namely, that one is to receive provided the 
Church allows him to receive.

Canon 858 stated that the Eucharistic fast does not oblige 
those who receive in danger of death. Some moralists have dis
tinguished between those persons who incur danger of death 
from internal causes, and those incurring danger of death from 
other causes (e.g., battle, a dangerous operation, capital punish
ment). The law draws no distinctions, wherefore no distinctions 
should be made. If one has received the Holy Viaticum and 
hangs between life and death for some days, one may and is 
advised by the Code to receive every day while the danger lasts. 
These Communions are given like the Viaticum, and there is no 
obligation to keep the fast.

The administration of the Holy Viaticum to the sick should 
not be deferred too long, and those who have the care of souls 
shall diligently see that sick persons receive the Viaticum while 
fully conscious (Canon 865). The right and duty to administer 
the Holy Viaticum is by law reserved to the pastors, and to those 
held equivalent to pastors in Canon Law. The Code obliges all

««De 88. Each.,” II, n. 1149.
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who have the care of souls to attend faithfully to the dying, be
cause at that time they need the priest more than at any other 
time in life. The assistant priests in parishes, who by order of 
the pastor attend to the sick, have the responsibility for the 
cases committed to them.

Holy Communion and the Various Rites

765. All the faithful of any Rite are given permission to 
receive for devotion’s sake the Blessed Sacrament consecrated 
in any Rite. All should be urged, however, to receive the Easter 
Communion in their own Rite. The Holy Viaticum should be 
received in one’s own Rite, but in case of necessity it is lawful 
to receive it in any Rite (Canon 866).

The first general concession to receive Holy Communion, out
side the case of necessity, in another Rite was given by the De
cree of the Sacred Congregation of the Propaganda on August 
18, 1893, for places where there was no church or no priest of 
one’s own Rite. On Dec. 4, 1894, Pope Leo XIII extended this 
permission to cases where, on account of the great distance of 
their church, it was very inconvenient for the people to receive 
in their own Rite. On September 14, 1912, Pope Pius X granted 
permission without any restriction except as to the Easter duty. 
Canon 866 is taken from the Constitution of Pope Pius X with 
this difference that the Code allows the reception of the Easter 
Communion in another Rite, while the Constitution demanded 
that the Easter Communion be received in one’s own Rite.118 
The faithful are, therefore, at liberty to receive Holy Com
munion in any Rite—the Catholics of Oriental Rites in Latin 
churches and Latin Catholics in the churches of Oriental Rites. 
The Viaticum alone is excepted from the general concession. 
Canon 851 rules that, in the administration of Holy Communion 
by the priest, the priest must give Communion consecrated in 
his own Rite, except in case of necessity.

Sacred Congregation of the Prop. (Acta S. Sedis, XXVII, 441); 
Pope Leo XIII (Acta S. Sedis, XXVII, 257-264): Popo Pius X (Acta Ap. 
Sedis, IV, 609-617).
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ARTICLE HI.—OF THE TIME AND PLACE FOB THE 
DISTRIBUTION OF HOLY COMMUNION

766. Holy Communion may be distributed every day. On 
Good Friday, however, it may be given only in the form of the 
Holy Viaticum to the sick. On Holy Saturday Communion can
not be given to the people except in the Mass of the day, or im
mediately after Mass is finished.

Holy Communion is to be given only during those hours 
when the celebration of Mass is allowed, unless there is good 
reason to give it at other times. The Holy Viaticum, however, 
may be given any hour of the day or night (Canon 867).

The regulations about the last two days of Holy Week are 
taken from the liturgical laws, and the Code does not change 
them. The former regulation that in non-parochial churches, 
especially in the churches of regulars, Holy Communion was not 
to be distributed on Easter Sunday, has been revoked by the 
Decree of the Sacred Congregation of the Council, November 
28, 1912.11®

The ordinary and usual time for the distribution of Holy 
Communion are the hours when the celebration of Mass is per
mitted. From this rule of the Canon it seems to follow that, 
whenever Mass is said, Holy Communion may also be given, 
whether it be Christmas night or any other time when Holy 
Mass is legitimately celebrated. For the administration of Holy 
Communion outside of Mass and outside the hours of Mass, 
whether at night or in the afternoon, a reasonable cause suffices.

767. The celebrating priest is not allowed to give Holy Com
munion during the Mass to people who are so far away that he 
has to go out of sight of the altar (Canon 868). This rule of 
the Code recurs constantly in various Decrees of the Sacred 
Congregation of Rites. The question became practical in hos
pitals and other ecclesiastical institutes where some of the in
mates of these places might be sick in rooms and wards near 
the chapel where Mass was said. As the continuity of the Mass 
must not be broken except in case of necessity, the Church does 
not want the celebrant to go out of sight of the altar. Ordi
narily there is no reason for thus interrupting the ceremonies of 
the Mass, as Holy Communion may be given to the sick a few 
minutes later after the Mass.

» Acta Ap. Sedi», IV, 726.
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768. Holy Communion may be given in any place where
Mass is allowed to be said, even in a private oratory, unless the 
local Ordinary should for good reasons have forbidden it in par
ticular cases (Canon 869). The Church wants to encourage the 
reception of Holy Communion, for the Council of Trent said 
that it indeed desired that all who assist at Mass should also 
receive Holy Communion.120 In the former law it was not al
lowed to distribute Holy Communion in private oratories to all 
who were present at the Mass, but at most to the persons men
tioned in the indult granting the private oratory, as was declared 
by the Sacred Congregation of Rites, Feb. 10, 1906,121 but on 
May 8, 1907, Pope Pius X declared that thenceforth the indult 
of the private oratory included permission to give Holy Com
munion to all present at Mass.122 On sick calls to people living 
in the mountains or the country far away from a church, the 
priest may meet others beside the sick person who cannot go to 
the church that day and who wish to receive Holy Communion. 
The Holy See has declared that they may receive Holy Com
munion, if the local Ordinary gives permission—which he may 
do, though not permanently, but only in individual cases and 
on specified occasions (per modum actus). The Holy See has 
also ruled that this declaration provides sufficiently for admin
istering Holy Communion to all those who because of sickness 
are detained at home. These latter may also go to confession 
at home, provided the prescriptions of Canons 909 and 910 are 
observed.123 *:

TITLE IV

OF PENANCE

769. In the Sacrament of Penance, by judicial absolution
given by a legitimate minister, forgiveness of sins committed 
after Baptism is bestowed on the faithful who are properly dis
posed (Canon 870). .?

This is a restatement of the dogmatic teaching of the Church 
that the power exercised by the minister in the Sacrament of

i» Sessio XXII, cap. 0, De Sacrificio Missa.
w Acta S. Sedis. XL. 173.
» Acta S. Sedis. XL. 589.
«S. O. of the Sacraments, July 29, 1927; Acta Ap. Sedis, XX, 79.
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Penance is a judicial act. Christ first delegated the Apostles 
and their successors to exercise a power which no man could 
ever claim save by commission from God, and whosoever claims 
to have the power of forgiving sins must be able to show that 
he has been properly commissioned by the Church. The Council 
of Trent states: “If anyone asserts that the sacramental abso
lution of the priest is not a judicial act, but a mere ministry 
of pronouncing and declaring that the sins are forgiven to the 
penitent if only he believes that he is absolved, let him be ana
thema.”1 The Code says that the Sacrament of Penance deals 
with sins committed after Baptism, for it is evident that the 
sins committed before Baptism are forgiven in Baptism, and if 
they are not forgiven because a person did not receive Baptism 
worthily, such sins do not come under the jurisdiction of the 
Church because they were committed at a time when the person 
was not a subject of the Church. As to the legitimate minister, 
the following Canons deal with that subject explicitly.

Chapter I

OF THE MINISTER OF PENANCE

770. Priests alone are the ministers of this Sacrament 
(Canon 871). The Council of Trent has defined the teaching of 
the Church on the minister of the Sacrament of Penance in the 
following terms: “If anyone says that the priests are not the 
only ministers of absolution, but that to each of the faithful it 
has been said, ‘Whatsoever you shall bind on earth shall be 
bound also in heaven, and whatsoever you shall loose on earth 
shall be loosed also in heaven’ (Matt., xviii. 18), and ‘Whose 
sins you shall forgive, they are forgiven them, and whose sins 
you shall retain, they are retained’ (John, xx. 23), let him be 
anathema.” 2 Against those who interpreted the words of Christ, 
“Receive ye the Holy Ghost, whose sins, etc.,” in such a sense 
that only persons who have the Holy Ghost can forgive sins, 
the Council of Trent declared: “ If anyone says that the priests 
who are in mortal sin do not have the power of binding and 
loosing, let him be anathema.”8

1 Sessio XIV, can. 9, De Sanctissimo Poenitentiae Sacramento,
* Sessio XIV, can. 10, De Sanctissimo Poenitentiae Sacramento, 
•Ibid.
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771. For the valid absolution, of sins, the minister requires, 
besides the power of Orders, either ordinary or delegated power 
of jurisdiction over the penitent (Canon 872).

The term “jurisdiction” is used in a twofold sense in Canon 
Law, as the power of government and as judicial power. De
rived from the Latin words, jus and dicere, the term means 
literally “to give a decision as judge,” or “to act as a judge.” 
In its wider sense, jurisdiction is used to denote the legislative, 
executive and judicial powers. Every independent organiza
tion or society of men inherently possesses this threefold power; 
if it lacks one or other of these powers, it is not truly independ
ent of all other organizations of men. The organization which 
is called the Catholic Church is singular in its nature, since 
(unlike other societies, states, etc.) it owes its very existence, not 
to any development by men, but to the act of Christ exclusively. 
In fact, its very nature and purpose exclude all possibility of 
its being formed by the combined will and effort of men, for no 
man or combination of men has any right to claim power over 
the human soul: as this is God’s exclusive province, He alone 
can commission that power to others..

The power of Orders (potestas ordinis) is essentially distinct 
from the power of jurisdiction. The power of Orders is con
ferred by the sacred rites of ordination; the power of jurisdic
tion by commission of the competent authority. The power of 
Orders once validly conferred by the ordination rites .inheres 
permanently in the person consecrated to the sacred ministry; 
the power of jurisdiction commissioned today can be taken 
away tomorrow.

772. The Code speaks of a twofold power of jurisdiction, 
ordinary and delegated. Ordinary jurisdiction is that which is 
by law attached to an office, so that by the legitimate conferring 
of the office jurisdiction also is conferred; delegated power is 
that which is committed to a cleric by a superior who possesses 
ordinary jurisdiction, and who is not forbidden by law to dele
gate the powers of his office. In Canon 108, the Code states that 
the power of jurisdiction is by divine ordinance given to the 
Supreme Pontiff and the subordinate episcopate.

The granting of absolution from sins is, as we saw, an exer
cise of jurisdiction. The soul is called to trial, and, if found 
properly disposed to merit pardon, it receives forgiveness of the 
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sins and crimes of which it was found guilty.. The Code repeats 
the constant teaching of the Church that, for the administra
tion of the Sacrament of Penance, jurisdiction alone is not suffi
cient, but that one must also have the sacerdotal Order. Neither 
one nor the other power alone is sufficient for a valid absolution.

Persons Who Possess Ordinary Jurisdiction

773. Besides the Roman Pontiff, the Cardinals of the Roman 
Church possess ordinary jurisdiction for the hearing of confes
sions for the whole Church. The local Ordinaries have ordinary 
jurisdiction in their respective territories, and pastors and other 
priests holding the place of pastors have ordinary- jurisdiction 
in their respective domains. The canon penitentiary of cathe
dral and collegiate churches has ordinary jurisdiction for the 
hearing of confessions in the diocese, and has power to absolve 
also from the episcopal reserved sins and censures, as conceded 
by-Canon 401. The superiors of exempt religious organizations 
have ordinary jurisdiction over their subjects, according to their 
respective constitutions (Canon 873, § § 1-2).

774. The ordinary jurisdiction for the administration of the 
Sacrament of Penance ceases with the loss of the office to which 
that jurisdiction is attached (cfr. Canon 183, on the loss of 
office), and after a declaratory or condemnatory sentence in
flicting, excommunication, suspension from Office, or interdict 
has been passed by a competent ecclesiastical court (Canon 873, 
§ 3).

775. This faculty of the Cardinals is enumerated among their 
privileges in Canon 239, § 1, n. 1, and n. 2 grants them the 
further faculty of choosing for themselves and the members of 
their household any priest as confessor, and, if that priest has 
no jurisdiction to hear confessions, he gets it automatically by 
the law. This faculty is considered a personal privilege, and 
cannot be delegated. Canon 349 grants to all bishops, resi
dential and titular, the privilege of choosing for themselves and 
their household any priest as confessor, who, if he has not juris
diction, gets it by law. Canon 401 states explicitly that the canon 
penitentiary in cathedral and collegiate churches cannot dele
gate other priests to hear confessions. As to the pastors, the 
question was submitted to the Holy See whether they could 
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delegate other priests to hear confessions in their parishes. The 
Committee for the Authentic Interpretation of the Code an
swered that the pastors and others who are held equivalent to 
them in the Code, cannot delegate other priests for the hear
ing of confessions.4 Local Ordinaries, and pastors or priests 
held equivalent to pastors, can hear the confessions of their own 
subjects even outside their respective territory.®

Delegated Jurisdiction for the Hearing of Confessions

776. The Ordinary of the place where confessions are to be 
heard grants delegated jurisdiction to secular priests as well as 
to religious (even of an exempt organization) to hear the con
fessions of all seculars and religious. The religious priests, how
ever, should not make use of the jurisdiction without at least 
the presumed permission of their superiors. If, however, they 
do hear the confessions of religious without the permission of 
their superior, and the religious come to confession for the peace 
of their conscience, the absolution is nevertheless valid, as stated 
in Canon 519 (Canon 874, § 1).

The local Ordinary shall not grant habitual faculties for the 
hearing of confessions to religious priests who have not been 
presented by their own superior. Moreover, the Ordinary should 
not without a grave reason refuse jurisdiction to those priests 
whom the religious superior presents, although he has the right, 
according to Canon 877, to test their fitness (Canon 874, § 2).

This Canon of the Code disregards the distinction of the 
former law between the approval and the jurisdiction in the 
matter of the delegation of priests for confessions. The question 
of approval as distinct from jurisdiction arose in the Council of 
Trent. Up to that time the superiors of exempt religious or
ganizations had the right to give the faculties to hear confes
sions to priests of their Orders, and thereby gave them power 
to hear the confessions of seculars in any diocese. The Council 
of Trent wanted to limit that power of the regulars, and de-

4 October 16, 1919; Acta Ap. Sedis, XI, 477.
•In virtue of his office the pastor lias no general jurisdiction for the 

hearing of confessions in the diocese, but only in his parish. IIis own pa* 
rishioners he can hear in any place. The former law was the same on this 
subject. Practically, priests who are made pastors have long before ob
tained general faculties for the hearing of confessions in the diocese.
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creed0 that all priests, including the regulars, needed the ap
proval of the bishop of the diocese to hear the confessions of 
seculars. The Code goes one step further by stating that the 

* local Ordinary grants delegated jurisdiction for the confessions 
not only of seculars and non-exempt religious but of all reli
gious. That the jurisdiction delegated by the bishop should 
extend even to the confessions of exempt religious, had been 
decreed by the Holy See a few years before the promulgation of 
the Code. The contrary privileges of some religious organiza
tions that their subjects could not be absolved except by a priest 
approved by the superior for the confessions of the religious, 
were revoked by that Decree.7 The Code does not repeat the 
revocation of those privileges, but takes this revocation for 
granted when it states that the bishop gives jurisdiction for the 
hearing of confessions of all persons, secular and religious. Since 
the privileges were revoked in 1913, there was no need of men
tioning them.

777. In exempt clerical organizations of religious the proper 
superior also (that is, besides the bishop) can give delegated 
jurisdiction to hear the confessions of the professed, the novices 
and those who board in the religious house, as specified in Canon 
514. The Constitutions of the respective organization must 
determine who has the power to delegate. The same jurisdiction 
may be given by the superior also to secular priests and to 
priests of another religious organization. In laical exempt organ
izations the superior proposes the confessor, who, however, must 
obtain jurisdiction from the Ordinary of the diocese where the 
religious house is located (Canon 875).

The Code leaves to the exempt religious organizations, if 
they are clerical communities, the right which they had before 
the promulgation of the Code to give jurisdiction to their own 
priests and to any other priests to hear the confessions of the 
subjects of the organization. The exemption, however, does not 
extend so far that the subjects of the religious organization can 
be absolved only by the jurisdiction of the superiors of the ex
empt religious; the local Ordinary as well as the religious su
periors can give jurisdiction to absolve the exempt religious.

• Sessio XXIII, cap. 15, De Reform.
7 Sacred Congregation of Religious, Aug. 5, 1913; Acta Ap. Sedis, V,
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Jurisdiction for Confessions of Religious Women

778. Both secular and religious priests, of whatever rank or 
office, need special jurisdiction for the valid and licit hearing 
of the confessions of any religious women and their novices, and 
every contrary particular law or privilege is revoked. The only 
exceptions to this law are: (1) the faculties of all Cardinals to 
hear confessions of religious women in any diocese, as stated in 
Canon 239, § 1, n. 1; (2) the liberty granted to all religious 
women to confess to any approved confessor of the diocese in any 
church, or public or semi-public oratory, as stated in Canon 522; 
(3) the privilege of religious women when seriously ill, though 
not in danger of death, to call for any approved confessor of 
the diocese and to confess to him as often as they desire during 
the illness, as stated in Canon 523 (Canon 876, § 1). This 
special jurisdiction is, in accordance with Canon 525, conferred 
by the Ordinary of the diocese where the convent of the reli
gious women is located (Canon 876, § 2).

Special approval is required for the ordinary, extraordinary, 
and special confessors of houses of religious women spoken of 
in Canon 521. The Sisters cannot call a priest to the convent 
to go to confession to him, nor can a priest go to a (ionvent to 
hear confessions unless he has the special approval, except in 
case of serious illness. Otherwise, Canon 876 and Canon 521 
would be superfluous. A doubtful case is that in which a priest 
who has the common faculties of the diocese visits a convent of 
Sisters, and one or more Sisters ask him to hear their confes
sions. It is very generally admitted by authors that Canon 522 
includes also the chapel in the convent of the Sister who wants 
to take advantage of Canon 522. It thus seems to be a proper 
application of Canon 522, if a Sister avails herself of this occa
sion to go to confession. If a priest was asked to come to the 
convent, and then learns that he was called because a Sister 
wants to go to confession, it does not seem that he has the faculty 
to hear the confession. On other points, cfr. commentary on 
Canon 522.® i

•Cfr. Linger Quartalsclirift, LXXVI, 109: Crousen in Nouvclle Revue 
Theolgtqub (1922), 381 •

r* ' :
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Examination of Priests before Approval as Confessors

779. The local Ordinary as well as the religious superiors 
shall grant jurisdiction or permission to hear confessions only 
to priests who have been found qualified by examination, unless 
the theological knowledge of the priest is well known from other 
sources.

If, after the concession of jurisdiction or permission to hear 
confessions, the bishop or the religious superior has a justified 
doubt as to whether a priest who has been approved by him is 
still qualified, he should oblige him to undergo _a new examina
tion concerning his knowledge, even though he is a pastor or a 
canon penitentiary (Canon 877).

Under ordinary circumstances the Code demands that juris
diction for the hearing of confessions be granted only after a 
satisfactory examination. Since the bishop is the only authority 
in the diocese who can grant jurisdiction for the hearing of con
fessions of seculars and non-exempt religious, he has the right 
and duty to subject all priests who ask for this jurisdiction to 
an examination. There is nothing in the Code which forbids the 
bishop to accept' the testimony of the religious superior that 
the priests of the community presented for the faculties of the 
diocese have passed a satisfactory examination before the board 
of examiners of the religious organization. There is no necessity 
for a twofold examination for the same purpose. However, if 
the bishop deems it advisable to insist on his right to examine 
all priests who desire the faculties of the diocese, he may do so‘.

780. Canon 877 gives the bishop and the religious superior 
full authority to insist on a new examination of a priest ap
proved for confession, if they have good reasons for doubting 
whether he has the necessary knowledge. The Canon gives power 
to the bishop to demand this examination even in the case of 
priests who have ordinary jurisdiction for confessions, such as 
the pastor and the canon penitentiary. This settles the contro: 
versy under the former Canon Law whether a bishop could recall 
for examination a priest of an exempt religious organization, 
who had been unconditionally approved after previous examina
tion. Here only this one reason—want of knowledge-^-is spoken 
of. Canon 880 speaks of other reasons why the jurisdiction may 
be revoked.
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Limitation of Delegated Jurisdiction for Confession

781. Delegated jurisdiction or permission to hear confessions 
may be conceded with certain defined limitations. The local 
Ordinary and the religious superior, however, must beware of 
limiting the jurisdiction or permission excessively without rea
sonable cause (Canon 878).

Inasmuch as the jurisdiction of the priest is a delegated 
power, the extent of the power he receives depends on the dele
gating authority. The Code warns against unreasonable restric
tions, but it does not abrogate the power of the bishop or supe
rior to make unreasonable restrictions, which bind the priest, 
nevertheless. Those powers which the Code gives to every con
fessor are the only powers which the bishop or the superior can
not restrict—for instance, the power given to pastors by Canon 
900 (and to missionaries by Canon 899) to absolve from episco
pal reserved cases under certain circumstances, and the faculty 
to absolve from Papal reserved cases under the circumstances 
mentioned in Canon 2254.

Manner of Granting Delegated Jurisdiction

782. For the valid hearing of confessions, it is necessary that 
jurisdiction shall have been explicitly granted either in writing 
or orally. For the granting of jurisdiction no charge or tax may 
be demanded (Canon 879).

Explicit conferring of jurisdiction in writing or by word of 
mouth is required for the validity of delegated jurisdiction for 
the hearing of confessions. Tacit, presumed, interpretative, or 
any other kind of delegation which cannot be called explicit, 
is not considered valid. The terms tacit and implied delegation 
must not be confused, for they are not synonymous as Fr. 
Augustine seems to think.0 An implied delegation is one in 
which the jurisdiction for the hearing on confessions is granted 
by the explicit grant of another faculty or favor, which includes 
the faculty to hear confessions. Thus, if a pastor has received 
from his bishop the faculty to call priests to help him with his 
work or to call missionaries to give a mission, and to communi
cate to them the faculties of the diocese, it is reasonable to say

•“Commentary,” IV, 277.
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that if he calls a priest and asks him to go to one of the mission 
chapels attached to his parish, or calls missionaries to give a 
mission, he grants thereby—without saying anything further 
about the faculty to hear confessions—the jurisdiction for the 
hearing of confessions as it is plainly implied in the commission 
he gives them.10 In the tacit delegation there is no positive act 
by which delegation is given, but only non-resistance to its as
sumption by another.

Revocation and Suspension of Jurisdiction

783. The local Ordinary or the religious superior shall not 
recall or suspend the jurisdiction or permission for the hearing 
of confessions without a grave cause. The Ordinary may for 
grave reasons forbid even a pastor or a penitentiary the exercise 
of the office of confessor, but they have the right of recourse 
to the Apostolic See in devolutivo (soil., in the meantime they 
are obliged to obey the injunction of the bishop). The bishop, 
however, is not allowed, without consulting the Holy See, to 
deprive all confessors of a religious house of jurisdiction simul
taneously, if it is a domus formata—viz., one in which there are 
six or more professed members, of whom four at least must be 
priests (Canon 880).

What constitutes a grave reason is not defined by the Code, 
but is left to the judgment of the bishop and the religious su
perior. The Code does not restrict the right to recall or to forbid 
the exercise of jurisdiction to reasons connected with the hearing 
of confessions. Serious misconduct of the priest in any matter 
suffices to entitle the bishop or the superior to recall or suspend 
the jurisdiction. The authority who grants the delegated juris
diction can recall it, and the revocation is valid, though illicit, 
if done without grave reason. The religious superior cannot 
recall the jurisdiction which his subject has received from the 
bishop, for he cannot take away what he has not given, but he 
can forbid the licit exercise of it. The jurisdiction to hear the 
confessions of the subjects of the religious superior of exempt 
communities comes from the superior, and that jurisdiction he 
can take away. If, however, the religious priest has received 
jurisdiction also from the bishop, and this jurisdiction according

“Blat, ‘‘Commentarium/’ HI, Pars I, 225. 
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to Canon 874 extends over all seculars and religious making 
their confession in the territory of that bishop’s diocese, the 
recall of the faculties given by the religious superior cannot 
invalidate the faculties given by the bishop, but only makes their 
use illicit..

The bishop has the right to forbid even pastors and peni
tentiaries who have ordinary jurisdiction the licit exercise of 
their jurisdiction, but, since they have jurisdiction for the hear
ing of confessions in virtue of the offices they hold, it follows 
that, in so far as validity is concerned, they retain their juris
diction as long as they hold their offices.

784. The revocation of delegated jurisdiction leaves the priest 
without power to hear confessions validly. If the bishop sus
pends a priest from the hearing of confessions, it is a debated 
question whether such- a suspension makes the exercise of that 
power null and void. Some commentators11 argue from Canon 
2284 that the mere suspension by a precept of the bishop makes 
the hearing of confessions illicit, but does not make it invalid. 
It seems, however, that Canon 2284 is not applicable to sus
pensions issued by the bishop in the form of an injunction or 
command to cease hearing confessions, for this Canon speaks of 
incurring a censure of suspension. Everything, therefore, de
pends on the wording of the prohibition as showing the intention 
of the bishop. If it is not clear from the wording of the pro
hibition whether the bishop intends to take away the faculties 
altogether for the time being, they remain but their exercise 
becomes illicit.

785. The last section of Canon 880 about taking away the 
faculties of all the confessors of religious houses specified in 
the Code is taken from the Constitution “Superna” of Pope 
Clement X, June 21, 1670, with this difference that the Consti
tution had reference to monasteries of exempt religious only, 
whereas the Code applies it to all clerical religious organiza
tions.12 The Code merely forbids the bishop to do so without 
consulting the Holy See; if he nevertheless takes away the 
faculties, his action is valid.

“Blat, “Commentarium,” III, Pars I, 227.
« Gasparri, “Fontes Cod. Jur. Can.,” I, 472.
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Extent of Jurisdiction

786. All priests, seculars and religious, approved for the 
hearing of confessions in some place, whether vested with ordi
nary or delegated jurisdiction, can validly and licitly absolve 
also vagi and strangers coming from another diocese or parish, 
and furthermore all Catholics of any Oriental Rite. Priests 
with ordinary jurisdiction for confession can absolve their own 
subjects anywhere in the world (Canon 881).

In the former Canon Law there was a good deal of con
troversy about the absolution of persons who went to confession 
outside their own diocese and of persons who have no proper 
diocese (called vagi in law). The former law did not clearly 
express how jurisdiction over them could be exercised. The 
Code removes all uncertainty in this matter. The concession 
of jurisdiction over Catholics of Oriental Rites is not new. 
There are several Decrees of the Sacred Congregation of the 
Propaganda 13 forbidding the bishops of Oriental Rites to pre
vent their subjects from going to confession to priests of the 
Latin Rite. Canon 905 states as a general principle that any 
member of the faithful may make his confession to a lawfully 
approved confessor of a Rite other than his own. That applies 
to Catholics of the Latin Rite as well as to Catholics of the 
various Oriental Rites. The principle repeated by the Code 
that one who has ordinary jurisdiction for confession may ab
solve his subjects anywhere in the world has long been recog
nized in Canon Law. Canon 873 enumerated the persons who 
ha^e ordinary jurisdiction.

Power to Absolve Persons in Danger of Death

787. In danger of death all priests, though not approved for 
confessions, can validly and licitly absolve any penitent from 
any sins and censures, although reserved and notorious, even if 
an approved priest is present. Canons 884 and 2252, however, 
remain unimpaired (Canon 882).

The rule of the Code here stated is the same as in the former 
law. St. Thomas Aquinas discusses this question, and comes to

“June 2, 1835; Dec. 11, 1838; April, 30, 1862; Collectanea de Prop. 
Fide, I, nn. 839, 879, 1228. 
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the same conclusion as is given in this Canon of the Code.14 
The Council of Trent15 says, “Lest any may perish on this 
account [lack of jurisdiction of the priest over reserved cases], 
it has always been very piously observed in the said Church 
of God that there be no reservation at the point of death, and 
that therefore all priests may absolve all penitents whatsoever 
from every kind of sins and censures whatever.” The Code does 
not specify imminent death, but merely danger of death. It does 
not matter from what source the danger of death arises—sick
ness, wounds, impending serious operation, call of a soldier to 
war, etc.10

Canon 884 refers to the absolution of one’s accomplice in 
a sin of impurity: if the priest hears the confession of his 
accomplice and absolves him or her from that sin without neces
sity, the absolution given in danger of death is valid but illicit. 
Canon 2252 refers to absolution in danger of death from cen
sures inflicted ab homine (that is, by precept of the superior 
or by sentence of an ecclesiastical court) and from censures re
served to the Holy See specialissimo modo: if the person 
recovers, recourse must be had to the authority who inflicted 
the censure ab homine, or to the Holy See or a person delegated 
by the Holy See when there is question of censures reserved 
specialissimo modo. It should be noted here that the Commit
tee for the Authentic Interpretation of the Code has declared 
that absolution granted in danger of death in virtue of Canon 
882 is limited to the internal forum, and is of no avail in the 
external forum.17

Hearing Confessions on the Ocean

788. On an ocean trip, all priests may hear confessions on 
the boat during the time of the voyage and absolve the faithful 
who travel with them (even though the boat may pass through 
districts subject to various Ordinaries or stop for a while in 
some port), provided they have been properly approved for 
confessions either by the bishop of their own diocese, or by the

14 Suppi., q. VIII, art. 6.
“Sessio XIV, cap. 7, Do Sanctissimo Poenitentia Sacramento.
“ Sacred Penitentiary, May 29, 1915, about soldiers drafted during a 

war; Acta Ap. Sedis, VII, 282.
n December 28, 1927; Acta Ap. Sedis, XX, 61. 
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bishop of the port where they take the boat, or by the Ordinary 
of any of the ports at which the boat calls. Whenever the boat 
stops at a port during the voyage, such a priest may hear con
fessions and absolve not only the people who for any reason 
enter the boat, but also, if the priest goes ashore for a while, 
persons who request him to hear their confessions, and he may 
absolve them even from sins reserved to the local Ordinary 
(Canon 883).

A declaration of the Committee for the Authentic Interpre
tation of the Code has decided that, if the boat stops in some 
port and the priest goes ashore, he can hear confessions on land 
of all who want to confess to him, even though the boat stops 
for two or three full days. The priest may hear confessions 
for the same length of time, when he changes boats in some port 
and has to wait for the connecting boat. In both cases, he can
not hear confessions beyond three days, if the local Ordinary 
can easily be reached.18

As the ocean beyond the three-mile limit does not constitute 
the territory of any particular country, it was impossible from 
general principles to determine what bishop had a right to give 
faculties to hear confessions on the ocean. It seems that the 
Holy See alone could grant that faculty. On March 17, 1869, 
the Holy Office ruled that the Ordinary of the place from which 
the boat started could give the faculty for confessions, which 
was to last until the boat reached a port subject to another 
Ordinary. By Decree of the same Congregation of April 9, 
1900, the faculties of the Ordinary of the starting place were 
extended for the entire trip, even though the boat stopped for 
a while in places subject to other local Ordinaries. Finally, on 
August 23, 1905, the Holy Office ruled that the approval re
ceived from one’s own proper local Ordinary, or from the Ordi
nary of the port from which the boat started, or from a local 
Ordinary of any intermediate port at which the boat called, was 
sufficient. This concession was further extended by Decree of 
the Holy Office of December 13,1906, to the effect that the priest 
could hear confessions also on land in ports where the boat 
stopped a while, but that this permission was restricted to places 
where there was either no priest at all or one only, and where 
it was not easy to reach the local Ordinary to obtain faculties

“May 20, 1923; Acta Ap. Sedis, XVI, 113. 
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from him. The Code goes still further and drops the two re
strictions of the Decree of December 13, 1906. The Committee 
for the Authentic Interpretation of the Code declared on July 
30, 1934, that the term “Ordinary” in Canon 883, § 1, does not 
include the major superiors of exempt religious organizations. 
Consequently, religious priests cannot on an ocean voyage hear 
confessions solely on the grounds that they have received ap
probation from their own major superiors. They must also have 
approbation from one of the local Ordinaries indicated in Canon 
883, § I.10

In order to make the benefits and convenience of this faculty 
(which can be so helpful for the sanctification of souls) more 
widely and more readily available to the faithful who with daily 
increasing frequency travel by air, Pope Pius XII by Motu 
proprio of December 15, 1947, perpetually extended the sense of 
Canon 883 to include priests who undertake a journey by air. 
What therefore is said in Canon 883 concerning the faculty to 
hear confessions enjoyed by priests who undertake a journey 
by sea, now holds and is extended, under like conditions and 
under the same terms, to priests travelling by air. It is evident 
that the journey by air must not be a brief trip (for instance, 
one undertaken for a short flight to enjoy the novel experience), 
but must be one of some extent, one which compares with what 
is implied by a journey by sea. The Supreme Pontiff ordered 
this extended sense of the words of Canon 883 to be promul
gated by publication in the Official Commentary of the Holy 
See and to go into effect immediately upon its publication there. 
It was published in the Acta Apostolicce Sedis, XL, 17, dated 
January 28, 1948.

Absolution of the Priest’s Accomplice in Sins of Impurity

789. The. absolution of the priest’s accomplice in a sin of 
impurity is invalid except when that person is in danger of 
death. Even in danger of death, the priest absolves illicitly 
unless another priest cannot be had, or the calling of another 
priest under the circumstances would implicitly reveal the sin 
of the priest with the person now in danger of death, as is 
ruled by the Apostolic Constitutions, especially by that of Pope

” Acta Ap. Sedis, XXVI, 404.
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Benedict XIV, “Sacramentum Poenitentiae,” June 1, 1741 
(Canon 884).

The Church fears that a priest whose faith is weakening 
and who no longer struggles with all his might against the 
common enemy of mankind, carnal lust, may abuse ithe priest» 
hood which gives him influence over others, and, instead of 
helping a soul in its struggle against sin, drive it deeper into 
sin under the pretext that he can absolve the person who con
sents to sin with him. For this reason the Church has deprived 
the priest of all power over the sin of his accomplice in a sin 
of impurity with the exception of the extreme cases of danger 
of death under circumstances where either no other priest is at 
hand to absolve the dying person, or where another priest can
not be summoned without betraying the sin of the priest. It is 
understood here that there is question of a case in which the 
accomplice has not yet confessed that sin to and been absolved 
by another priest.

790. The priest who attempts to absolve his accomplice from 
a sin of impurity incurs excommunication reserved in a most 
special manner to the Holy See. He incurs this excommunica
tion even when he absolves his accomplice in danger of death, 
if there was no necessity for his ministration, though the abso
lution given in danger of death is valid. There is no need of 
discussing this case at length since the law in this matter has not 
been changed by the Code, and all text-books of moral theology 
explain the law in reference to the forbidden absolution of an 
accomplice in sins of impurity (cfr. Canon 2367 and the Consti
tution of Pope Benedict XIV, “Sacramentum Poenitentiae,” 
published in the appendix of the Code) .20

Rules to Be Observed in Hearing Confessions

791. Though the prayers attached by the Church to the 
formula of absolution are not necessary for the validity of the 
absolution, nevertheless .they should not be omitted except for 
a good reason (Canon 885). The Code does not state what 
words are absolutely necessary for the validity of the absolu
tion. From the nature of the Sacrament it is evident that the

"De Smet, “De Absolutione Complicis et Sollicitatione0 (2nd ed., 
1921). 
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words must indicate that the priest absolves the penitent from 
his sins. The words by which this is signified are not determined 
by Christ. The Church has prescribed the form: “Ego te ab
solvo a peccatis tuis, in nomine Patris, etc.” Though other 
words expressing the same idea suffice for validity, the priest 
is under grave obligation to use the form of words prescribed 
by the Church.

792. If the confessor has no reason to doubt the proper dis
positions of the penitent who asks for absolution, he may neither 
deny nor defer absolution (Canon 886). Since the penitent has 
a right to receive the Sacrament when he is properly disposed, 
it follows that injustice is done him by the priest who refuses 
his request for absolution. Though the priest may think that a 
delay of absolution would be of greater benefit to the penitent, 
he may not for that reason delay absolution without the free 
consent of the penitent.

793. The confessor shall impose a salutary and proper pen
ance in proportion to the number and gravity of the sins con
fessed and accommodated to the condition of the penitent, which 
penance the penitent must accept with a willing heart and 
perform personally (Canon 887). Prudence and discretion are 
necessary in imposing the penance. In many cases it is not 
possible to impose a penance in proportion to the number and 
gravity of the sins confessed on account of the condition of 
the penitent. Persons who are not accustomed to prolonged 
prayer may be easily discouraged by penances of long and fre
quent prayers. To preserve some proportion between the sins 
confessed and the penance imposed, it may be necessary to direct 
the penitent to offer his work and daily hardships to God for 
that intention and also his daily prayers and his Sunday Mass.

794. The priest must remember that in hearing confessions 
he acts the part of both judge and physician, and that he has 
been appointed by God a minister of both the divine justice 
and the divine mercy to safeguard the honor of God and pro
mote the salvation of souls. The priest must absolutely guard 
against inquiring into the name of an accomplice in sins con
fessed, against detaining penitents with inquisitive and useless 
questions (especially concerning the sixth commandment), and 
especially against imprudently questioning young people about 
things of which they are ignorant (Canon 888).
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These are important directions laid down by the authority 
of the Church for the guidance of the confessor. They are not 
new rules, for all authors of moral theology have explained the 
duties of the confessor in the same sense as this Canon does, but, 
by embodying these rules in her Code of Law, the Church re
moves all possible doubt as to whether the confessor is obliged 
to be guided by these principles.

The Seal, of Confession

795. The sacramental seal is inviolable, and the confessor 
must therefore carefully beware of betraying a penitent by 
words or signs, or in any other way, for any reason whatsoever. 
The obligation of keeping the sacramental seal also binds the 
interpreter and all others to whom the knowledge of the con
fession has in any way come (Canon 889).

The confessor is absolutely forbidden to use the knowledge 
derived from confession to the disadvantage of the penitent, even 
when there is no danger of revelation. The actual superiors, as 
well as confessors who are afterwards made superiors, cannot 
make any use whatever of the knowledge of sins gained in the 
confessional for the purpose of the external government (Canon 
890).

These are the ancient rules of the Church on the secrecy to 
which the priest is bound concerning the sins confessed to him 
in Sacramental Confession. In the case of all other secrets 
committed by one person to another, there may be reasons which 
excuse the revelation of what was entrusted to one’s confidence. 
In the case of confession, however, the Church does not admit 
excuses of any kind, and omds the priest to secrecy, though it 
may entail the sacrifice of his life, his honor, or anything else 
that is most dear to him. Canon 2369 imposes the penalties for 
confessors who directly or indirectly violate the seal of confes
sion.

796. An earlier Instruction of the Holy Office to the local 
Ordinaries and religious superiors insists on the duty of the 
confessors to avoid all talk about what they have heard in Con
fession, whether it be in public sermons and instructions or in 
private conversation. There has been some discussion of the 
legal value of this Instruction of the Holy Office, since it was 
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given before the Code, and has not been embodied in the Code 
or referred to by the Code. However, that Instruction certainly 
has all the force of law, because the Holy Office indicates that 
it is not making a new law, but rather explaining the full import 
of the divine law, which binds the confessor to absolute secrecy 
as to what he has heard in Sacramental Confession. It is al
ways offensive to Catholics to hear a priest say that someone 
told this or that in confession. When a missionary, a teacher 
of religion, or a professor of moral theology wishes to teach the 
proper confession of sins, it is unnecessary and highly improper 
to tell how somebody confessed a certain sin or crime, for that 
somebody may be present, and, if he is not there, others will 
fear lest this missionary, teacher, or professor may one day 
speak similarly of their confessions. To make a jest of the con
fession of some sin or ugly story heard in confession, does not 
speak well for the faith and reverence of the priest for the 
Sacrament of Divine Mercy. Sapienti pauca! 21

797. The master of novices and his assistant, and the su
perior of a seminary or college,. shall not hear the sacramental 
confessions of their students, who live with them in the same 
house, except in particular cases where a student for a grave 
and urgent reason may of his own accord request it (Canon 
891). The constitutions of some of the religious organizations 
ruled that the novices had to confess to the master of novices. 
Such a regulation is directly opposed to Canon 891, and must be 
disregarded, if it has not yet been eliminated in obedience to 
the Code. The Church is anxious to remove every possibility 
that the /priest may use, even unconsciously, the knowledge 
gained in confession for the external government of the person 
who has made the confession.

798. Pastors and others who have the care of souls in virtue 
of their office, are bound by a grave obligation of justice to 
hear, either in person or through others, the confessions of the 
faithful in their charge whenever they reasonably ask to be 
heard. In case of urgent necessity, all confessors are bound by 
the obligation of Christian charity to hear the confessions of the 
faithful, and in danger of death all priests have the same obli
gation (Canon 892).

"Text of the Instruction of the Holy Office, Juno 9, 1915, cfr. excellent 
commentary in Linser Quartalsohrift, LXXV (1922), 198.
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Since the duty to confess is distasteful and requires the 
spirit of sacrifice, the pastor and all other priests entrusted with 
the care of souls must be generous and kind, and anxious to 
encourage the Christian people to fulfill this disagreeable duty. 
Every parish usually has appointed hours when confessions are 
heard, but that cannot and must not mean that at all other 
times the door to the Sacrament of Penance is barred. One 
shudders to think of the consequences, if the minister of Christ 
should block the way that leads to his Divine Master.

Chapter II

OF THE RESERVATION OF SINS

799. Those who have the ordinary power to grant the facul
ties for the hearing of confessions or to inflict censures, can also 
reserve some cases to their own tribunal and thus limit the power 
of absolution of their inferiors. Though the viear-capitular22 
and the vicar-general have ordinary jurisdiction, the former 
cannot reserve cases, and the vicar-general can do so only by 
special mandate of his bishop. This restriction of jurisdiction 
is called the reservation of cases. In reference to the reservation 
of censures, the precepts of Canons 2246 and 2247 must be 
observed (Canon 893).

When we remember that the Sacrament of Penance has the 
nature of a tribunal or court, it is not difficult to grasp the 
principle of reservation or limitation of jurisdiction. In the civil 
and criminal procedure of every country, there are courts of 
restricted and courts of general jurisdiction. In a similar man
ner, the confessor who is appointed judge over the crimes in 
their spiritual aspect, may have a restricted or a general juris
diction according to the amount of power assigned him by the 
superior who makes him a judge. The Council of Trent devotes 
a whole chapter to the teaching on the reservation of cases, and 
deduces the notion of reservation from the nature of the Sacra
ment of Penance, as explained above. Wherefore, the Council 
states that the Pope, by reason of his universal jurisdiction 
over the Church, can restrict the power of absolution of bishops

“In the United States and other countries which have no cathedral 
chapters, the diocesan administrator takes the place of the vicar*capitular. 
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and reserve cases to his own tribunal, and that the Ordinaries 
can restrict the power of all priests who hear confessions in the 
territory within their jurisdiction. The Council punishes with 
excommunication all who deny that the sacramental absolution 
is a judicial act, and also those who deny the power of the 
bishops to restrict the power of the priest.23

800. The Code states that all superiors who have the ordinary 
power to grant faculties for the hearing of confessions can re
serve cases. This includes also the superiors of exempt religious 
organizations, as is stated in Canon 896.

801. Canon 2246 states the general rules on reservation’ of 
censures. Censures should not easily be reserved except for sins 
which have a special malice and against which it is necessary 
to use all available means to provide for the maintenance of 
ecclesiastical discipline and the morality of the faithful. It 
further rules that, if a person did not incur the censure because 
of an excuse admitted in law (e.g., ignorance), the sin is not 
reserved. The ecclesiastical superior could reserve both the cen
sure and the sin (that is, make it a twofold reservation), but 
he must state that clearly, otherwise the sin is not reserved when 
one escapes the censure by an excuse admitted in law.

802. Offenses to which neither the particular law of a dio
cese or country nor the common law attaches a censure, cannot 
be punished with a censure except after a warning to repent or 
to desist from crime. In a law which states that the person is 
to be excommunicated, suspended, etc., for certain offenses, the 
law itself is considered sufficient warning. If the bishop or 
religious superior issues a command or prohibition under threat 
of censure, this threat is considered a sufficient warning and the 
breaking of the command or prohibition entitles the authorities 
to inflict the censure without further warning.

803. Canon 2247 rules that when a censure is reserved to 
the Holy See, the Ordinary cannot attach another censure re
served to himself for the same offence. Furthermore, censures 
of a particular territory do not have any force outside the 
boundaries of that territory, even though the one who incurred 
the censure went purposely outside the territory to obtain abso
lution. This holds good only for censures and reservations in
flicted by law or statute.

"Sessio XIV, cap. 7, De Sanctissimo Poenitentias Sacramento, can. 11.
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A censure called ab hominc cannot be taken away by any 
confessor except by the authority of the superior who inflicted 
it. What are censures ab hominc? They are censures inflicted by 
a particular command or injunction given to an individual 
person. Also censures inflicted by a condemnatory sentence of 
the ecclesiastical court are censures ab hominc. For instance, a 
diocesan statute has a suspension fcrendce sentential for a cer
tain offense, a priest commits the offense, the bishop hears of it, 
investigates and finds that the fact is true, and punishes the 
priest with suspension. Before the declaration it was a suspen
sion a jure (by law), but after the condemnation it becomes a 
censure ab homine (cfr. Canon 2217).

804. Finally, Canon 2247 rules that if a confessor ignorant 
of the reservation of a censure absolved a penitent from censure 
and sin, the absolution from the censure is valid, provided it is 
not a censure ab homine, or a censure reserved to the Holy See 
specialissimo modo.

Reserved Case of False Denunciation

805. The only, sin which, as sin, is reserved to the Holy See is 
the false accusation by which an innocent priest is accused of the 
crime of solicitation before ecclesiastical judges (Canon 894).

The crime of false denunciation of a priest accusing him of 
having solicited a penitent to sins of impurity on the occasion 
of or in connection with his confession, is punished by Canon 
2363 with ipso facto excommunication reserved to the Holy See 
speciali modo. Now, Canon 894 makes it also a reserved sin, 
so that the sin is reserved to the Holy See, even though the per
son did not incur the censure on account of ignorance or some 
other excuse admitted in law. Since the life of a priest can be so 
easily ruined by either a demented or an unscrupulous person, 
the Church wants every case of solicitation in confession re
served to the highest authority. Besides, in a case of false 
accusation, the Holy See is best qualified to undo the injury 
which has been done to the priest.

The crime of solicitation is certainly a horrible abuse of the 
priestly office and a sacrilege which throws doubt on the very 
faith of the priest. If a confessor has a penitent who claims to 
have been solicited by another priest in connection with confes-
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sion, the priest must carefully question the person, and it is 
advisable not to decide at once but have the person come again 
for crossexamination to make certain that the penitent is abso
lutely truthful. If the case is certain, the priest is bound to 
tell the penitent of the duty to denounce the priest to the bishop. 
Any penitent who does not obey, incurs excommunication not 
reserved, but cannot be absolved until after the obligation of 
denouncing the priest has been satisfied, or a faithful promise 
given that the denunciation will be made. The priest who so
licited a penitent to a sin of impurity in connection with con
fession does not fall into any censure ipso facto, but Canon 2368 
prescribes the penalties which are to be imposed, and which he 
cannot escape, if the penitent obeys the law of the Church and 
denounces the priest. For the rest, the approved authors on 
moral theology explain this case at length and the Code has not 
changed the former legislation in this matter. *

Diocesan Reserved Cases

806. The local Ordinaries shall reserve sins only after dis
cussing the matter in a diocesan synod, or outside the synod with 
the Cathedral Chapter and some of the more prudent and experi
enced priests exercising the care of souls in his diocese, so that 
thereby the real necessity or utility of the reservation may be 
ascertained (Canon 895).

In the United States and other countries having no Cathedral 
Chapters the diocesan consultors take the place of the Chapter. 
The exchange of ideas on any subject is helpful, and in the im
portant matter of the reservation of sins it may be considered 
necessary if the reservation is to attain its real purpose. That 
purpose is not to demonstrate the superior power of the bishop, 
nor to penalize the confessors who usually have to bear the bur
den of it, but rather to suppress some sin or vice which on 
account of its peculiarly dangerous nature or its frequency 
threatens to undermine Christian morality or ecclesiastical 
authority in matters of faith and discipline. Experience proves 
that in not a few cases the reservations do not have the desired 
effect, but rather discourage weak souls and keep them away 
from confession if they cannot get absolution immediately. 
Moralists are fairly agreed that delay of absolution should but 
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rarely be resorted to by the confessor as a means of correction 
on account of the danger that the penitents may never come 
back. This danger is also found in the reservation of sins, 
wherefore the Code warns earnestly in Canon 897 that the reser
vations should be few and well considered.

Reservation of Cases in Exempt Religious Organizations

807. In exempt religious organizations the only person who 
can reserve cases of his subjects is the Superior General, and in 
monastic Orders the abbot of an autonomous monastery, with 
their respective councils. Canons 518 and 519 must be observed 
(Canon 896).

Canon 518 rules that in all houses of clerical religious organi
zations several confessors must be appointed, and in exempt 
religious communities those confessors shall be given the power 
to absolve also from cases reserved in the religious organization. 
If the superior appoints confessors, but does not give them the 
power to absolve from cases reserved in the organization, they do 
not have the power, for the Code does not give it but orders the 
superior to give the power. Canon 519 grants to all religious, 
even of exempt organizations, the right to go to confession “for 
the peace of their conscience” to any confessor approved by the 
Ordinary of the place where the confession is made, and this 
confessor may validly and licitly absolve the religious even from 
any sin and censure reserved in the religious organization.

Pope Clement VIII, May 26, 1593, had restricted the power 
of reservation of the superiors of religious orders to eleven cases 
enumerated in his Constitution “Sanctissimus Dominus.” Some 
commentators on the Code hold that this Constitution is not 
revoked by the Code.24 The Code, however, grants power to 
reserve three or four only of the more grievous external crimes 
(cfr. Canon 897) when the superior with his council deems this 
necessary or useful, while the Constitution granted the power 
of reservation for eleven specific cases without otherwise limiting 
the number reserved.

“Schafer, “Ordenareeht,” 109; Prummer, "Manuale Jur. Can." (3rd 
ed.), n. 189.
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Reserved Cases Must Be Few in Number

808. The reserved cases must be few in number (namely, 
three or at most four), and they shall be only the more grievous 
and hideous external crimes specifically defined. The reserva
tion, however, shall not remain in force any longer than neces
sary for the extirpation of some inveterate public vice or for 
the restoration of perhaps collapsed Christian discipline (Canon 
897).

By Decree of January 6, 1601, the Sacred Congregation of 
Bishops and Regulars warned the Ordinaries that the number 
of reserved cases must be very small, and the Code is more defi
nite in allowing at most four. The Code also describes the 
character of the sins to be reserved, and demands that the reser
vation be abolished as soon as its purpose is accomplished.

Papal Cases Not to Be Reserved by Inferior Authorities

809. All inferior authorities must absolutely abstain frond 
reserving sins which are already reserved to the Holy See by 
reason of a censure, and as a rule also from reserving those sins 
to which a censure is attached by law, though such censure is not 
reserved to anyone (Canon 898).

If a reserved censure is attached to a sin, the sin is reserved 
only by reason of the censure, and, if the censure was not in
curred, the sin is not reserved. It seems that some bishops 
wanted to interfere in papal cases by reserving to* themselves the 
sin, if perchance the penitent had not incurred the censure 
through ignorance of the penalty or some other excuse admitted 
in law. Thus, for instance, they desired to make joining the 
Freemasons a reserved sin, if the penitent had not incurred the 
papal censure through some legal excuse. The Code strictly for
bids inferior authorities to meddle in papal cases. There is some 
difficulty in deciding whether the bishop may reserve the sin in 
the six excommunications which by the Code are reserved to the 
local Ordinary. It seems rather repugnant from the very nature 
of the case that the bishop can reserve to himself a case from 
which he cannot absolve unless the Holy See has given him 
power. Besides, the illogical conclusion would follow that a 
priest who has received power to absolve (e.g., abortion) from 
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the Holy See, can absolve if the penitent has incurred the excom- 
munication. but cannot absolve when the excommunication was 
not incurred, because the bishop has made it a diocesan reserved 
case. t>oine doubt remains because the Code says that the inferior 
authorities may by no means reserve sins which are already 
reserved to the Holy See by reason of the censure. If the Canon 
read “reserved by the Holy Sec,” there would be no doubt.20

Enforcement of Diocesan Reserved Cases and Faculties to 
Absolve from the Same

810. Once they have reserved some cases which seemed to 
them necessary or useful, the local Ordinaries shall see that these 
reservations come to the knowledge of the people, and they shall 
not too freely grant faculties to absolve from the reserved cases.

The power to absolve from the diocesan reserved cases is 
granted by law to the Canon Penitentiary, as stated in Canon 
401, and it shall be habitually given at least to the vicars forane 
(or deans), especially in districts far away from the episcopal 
city, with the additional power to subdelegate confessors of 
their respective districts, if and when these have recourse to. 
them in some specific and more urgent case.

By the law itself the pastors, and others who come under 
the name of pastors in law, have the faculty to absolve from the 
diocesan reserved cases (no matter in what manner the Ordinary 
has reserved them to nimself) during the entire time in which 
the Easter duty can be fulfilled, and all missionaries during the 
time that a mission is held for the people (Canon 899).

The reservations, as said before, are usually as much of a 
burden to the confessor as to the people, but. if they are few 
and really necessary to fight against some pernicious vice, the 
confessor must be willing to bear the burden. Usually the con
fessor has to write for faculties to absolve the persons, and not 
unfrequently the persons never return. Their good-will often 
hangs by the tiniest thread, and is easily broken by the slightest 
test.

811. The Canon Penitentiary has faculties to absolve from
a Noldin. “Tlieol. Moral.,” Ill, n. 359. Cfr. also Decree of the Holy 

Office, July 13, 1916 (Act a Ap. Sedix, VIII, 313), from which the several 
Canons on diocesan reservations are largely taken. 
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all sins and censures reserved to the bishop, in virtue of Canon 
401. It is not altogether certain whether this power includes 
the cases reserved to the Ordinary by the Code, but, as Blat 
says, where the Code does not distinguish we should not distin
guish.26 It seems that the law gives the Canon Penitentiary 
the same power as the bishop has in the sacramental forum.

812. The faculties given by law to the pastors during the 
paschal season and to the missionaries during missions do not 
include the power to absolve from the Papal cases reserved by 
law to the Ordinaries, for the Code gives them power to absolve 
from diocesan reserved cases, and the Papal cases reserved to 
the Ordinaries are not diocesan reserved cases. It is desirable, 
however, that the bishop grant them power to absolve from 
these cases, for the paschal season and the missions are times of 
special grace, and the work of the pastor and the missionaries 
should be facilitated as much as possible. If the bishop extends 
the time for the Easter duty from the First Sunday in Lent to 
Trinity Sunday (as he can do according to the privilege granted 
to the bishops of the United States), the faculties of the pastors 
extend over this entire period. As to missions, in which may be 
included retreats, it is a question whether other priests who help 
the missionaries to hear confessions also have the faculties given 
by the Code to missionaries. It seems that the spirit and inten
tion of the law includes these priests because they are actually 
doing missionary work.

Circumstances in which Reservations Cease

813. Every reservation ceases: (1) when sick persons who 
cannot leave the house, or persons prior to their marriage, go to 
confession; (2) whenever the legitimate superior has refused the 
faculty to absolve asked for in an individual case, or in cases 
wherein the confessor prudently judges that the faculty to ab
solve cannot be asked from the legitimate superior without great 
inconvenience to the penitent, or without danger of violation of 
the sacramental seal; (3) if the penitent goes to confession out
side the diocese where the case is reserved, even though he does 
so for the sole purpose of obtaining absolution (Canon 900).

The Committee for the Authentic Interpretation of the Code 
■“Commentarium,” 370, lib. II, de Personis.
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has declared that the term “every reservation” in Canon 900 
refers only to reserved sins, not however to reserved censures; 
but it includes all sins reserved in a diocese by the Ordinary, 
and also the one sin reserved propter se to the Holy See, namely, 
false denunciation of a priest for solicitation in Confession (cfr. 
Canon 894). Canon 2254 makes liberal concessions to every 
confessor for the absolution from all censures in more urgent 
cases.27

814. The great inconvenience to which the penitent is ex
posed by the delaying of absolution until the priest has written 
to the bishop and obtained the faculty to absolve, may be caused 
by various circumstances of which the confessor has to judge 
whether they really seriously inconvenience the penitent so that 
he may absolve him from the reserved sins.28

815. A person who has committed a reserved sin and who 
goes to confession in another diocese, does not escape the reser
vation, if that same sin is reserved also in the diocese where he 
goes to confession. In the matter of confession strangers are 
treated by law like the residents, for Canon 881 states that 
priests who have jurisdiction to hear confession in some place 
(parish or diocese) can also absolve strangers. The Committee 
for the Authentic Interpretation of the Code has declared that 
strangers are bound by the diocesan reservations of the place in 
which they stay.28 This is an authoritative interpretation of 
Canon 893: it refers to the reservation of sins, for, with regard 
to the reservation of censures mentioned at the end of the same 
Canon, it states that Canons 2246 and 2247 are to be applied. 
According to Canon 2226 those persons only incur the penalty 
attached to the breaking of a law who are subject to that law. 
Now, the strangers are not, as a rule, subject to the diocesan 
laws of the strange diocese, therefore they are not subject to 
the censures attached to those laws. The answer of the Com
mittee, therefore, cannot be applied to diocesan censures (cfr 
Canon 14, § 1, n. 2).

” November 10, 1925; Acta Ap. Sedis, XVII, 583.
“Noldin, “Theol. Moral.,’* III, n. 364.
• November 24, 1920; Acta Ap. Sedis, XII, 575.
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Chapter HI

OF THE SUBJECT OF PENANCE

816. A person who has committed mortal sins after Baptism 
which have not yet been directly pardoned by the power of the 
keys of the Church is obliged to confess all such sins of which 
he is conscious after careful examination of conscience, and he 
must besides explain in confession those circumstances which 
change the species of sins (Canon 901).

Men who believed in Christ, but not in the absolute author
ity of the Catholic Church over spiritual matters, have made 
many attempts to show that the obligation to confess mortal 
sins is a mere church regulation, and not a law of Christ. 
Without entering deeply into this question which belongs pri
marily to the domain of dogmatic theology and apologetics, we 
may state that the early history and practice of the Christian 
faith is perhaps the most convincing of the arguments for the 
divine institution of confession. Time and again these argu
ments from history have been fully discussed by able theolo 
gians in various countries and languages. The question of for 
giveness of sins was brought to the attention of the Church soon 
after she began to set out on her mission of teaching all nations. 
Apostasies and other scandalous misconduct occurred which 
made it early imperative to define the conditions under which 
such Christians might obtain pardon.

For this reason we find very explicit teaching on this subject 
in the writings of the early Fathers of the Church and in the 
early synods. They insist that not only must public sins and 
scandals be confessed to the bishop or the priest authorized by 
him, but also sins which were secret. As the person who is 
ashamed to manifest a secret malady to the physician must die» 
so the Christian who is ashamed to uncover the secret wounds 
of his soul must endure spiritual death. In such and similar 
comparisons the early Fathers of the Church express the neces
sity of the confession of sins to obtain pardon from God.

817. However, there are many difficulties especially with 
reference to the minister of the Sacrament of Penance. It took 
a considerable length of time before all dogmatic questions con
nected with the great principles of our faith were clarified and 
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well defined. While the main principle in the Sacrament of 
Penance, the authority of the Church to forgive sins by the 
power delegated to her by Christ, was well established from 
the very beginning, many questions arising out of this principle 
were not settled at once. The man who acknowledges the teach
ing authority of the Church and believes that she is guided in 
her final pronouncements on questions of faith and morality by 
God’s infallible guidance has a secure foundation.

818. The expression “power of the keys,” used here by the 
Code, is familiar to the student of patrology. It is an ancient 
and very common term to designate the power which Christ 
delegated to St. Peter and the other Apostles to grant in His 
name forgiveness of sins to properly disposed Christians. As 
sin bars the soul from the beatific vision of God, absolution 
opens, as it were, the gates to the eternal home of our Heavenly 
Father.

That mortal sin separates the soul from union with God is 
indicated sufficiently by Christ when He speaks of keeping the 
commandments, and declares that those only who know and 
observe them love God truly and are in turn loved by God. The 
Code states that only mortal sins committed after Baptism are 
matter for confession, because by Baptism the sins of an adult 
are wiped out. It is possible that Baptism was received without 
even an imperfect sorrow for sins committed, and consequently 
the soul could not receive the grace and friendship of God, but 
the person will receive that sanctifying grace as soon as he 
supplies what was wanting—the necessary disposition. The 
sins before Baptism do not fall under the jurisdiction of the 
Church, which extends to Christians only.

819. Not only must all mortal sins committed after Bap
tism be confessed, but also those circumstances which change 
the character of the sins. If the Church is empowered by Christ 
to judge whether sins should or should not be forgiven, the con
fessor must be informed of the exact standing of the conscience 
of the penitent in all serious matters. A Christian who has the 
proper reverence and love of God has a fine spiritual instinct 
by which he keenly feels any offence he has given to God, and 
he also knows the difference between the malice of the various 
kinds of sins against the same commandment or the same vir
tue. He may not know all the minute distinctions made by 
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moralists, but the great and important circumstances do not 
escape his attention.

Why does the Code say “mortal sins which have not yet 
been directly remitted ’ ’ ? Because a person may have obtained 
forgiveness of sin without direct application of the power of 
absolution by the Church. Thus, a person making his confes
sion may through forgetfulness or some disturbance of the mind 
fail to mention some mortal sin. His confession is good and the 
absolution will free him from all sin, but in reference to the sin 
not confessed there is no direct remission or absolution. Again, 
in danger of death or some other emergency where it is necessary 
to absolve a person though he has no chance to make a complete 
confession, and in any other cases wherein there was no direct 
submission of the sin to the judgment of the Church and no 
direct absolution, the obligation to submit that sin remains, the 
divine precept being suspended for the present.

Sins Which May but Need Not Be Confessed

820. Mortal sins committed after Baptism and already prop
erly confessed and directly absolved, and venial sins committed 
after Baptism, are sufficient but not necessary matter for the 
Sacrament of Penance (Canon 902).

In the preceding Canon the rule was given to determine 
what sins must necessarily be confessed. The present Canon 
speaks of the so-called materia libera—sins which may but need 
not be confessed.

As to mortal sins confessed and absolved, and as to all venial 
sins, one is free to make them a matter for confession or not, 
as one pleases. There is no doubt that we may again and again 
ask the Divine Mercy for pardon of past sins, and pray to 
hear the divine assurance “thy sins are forgiven thee,’’ thus 
making so many manifestations of our sorrow for having dis
pleased God and injured our own souls. Not knowing whether 
all the effects of our sins have been wiped out completely, we 
may well pray continually for the forgiveness of our sins.

Confession Through an Interpreter

>821. Persons who cannot confess in any other way may, if 
they so desire, confess through an interpreter, provided abuse 
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and scandal are avoided and the interpreter understands that 
he is bound by the seal of confession (Canon 903).

It is a general principle that one’s obligations are to be ful
filled by the use of the ordinary means, so that fulfillment is not 
considered possible whenever one cannot comply with a duty 
imposed by law without adopting extraordinary means. In 
cases, therefore, where persons want absolution from their sins 
and cannot easily reach a confessor who understands their lan
guage. they can get the benefit of absolution though they can
not make a complete confession. The obligation of confessing 
their sins is suspended, until they have occasion to confess to a 
priest who understands their language. It is entirely optional 
with such penitents to confess through an interpreter, but the 
Code warns against any abuse that might come from such a 
manner of confessing. The case will rarely occur that a peni
tent wants to make use of this extraordinary means of making 
his confession. The Code makes it clear that there is never an 
obligation to confess in this manner. The penitent can by other 
external acts show good disposition and sorrow for sin which 
would be sufficient under the circumstances to secure him abso
lution. In countries like the United States, where often there 
are in one and the same place people from all parts -of the 
world, it happens quite frequently that Catholics cannot easily 
go to a priest who understands their language. They are not 
for this reason to be deprived of the Sacrament of Penance, but, 
when they have an opportunity to confess to a priest who un
derstands them, they must confess all the mortal sins which 
they have not yet declared to a confessor who understood their 
language. The Sacred Congregation of the Propaganda forbids 
the vicars and prefects Apostolic in the missions to approve a 
priest for the hearing of confessions unless he understands the 
language of the respective mission district.30 The same Sacred 
Congregation also decreed that the Ordinary of the mission 
district cannot forbid the people to make their confession 
through an interpreter, if they of their own free will want to 
confess in that manner and could not otherwise make a com
plete confession.81

"March 17, 1760; Collectanea de P. F.r I, n. 427.
" September 6, 1630; Collectanea de P. F., I, n. 61.
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Obligation of Denouncing the Solicitation of a Priest

822. According to the laws of former Apostolic Constitu
tions and especially the Constitution of Pope Benedict XIV, 
“Sacramentum Poenitentiae, ’ ’ June 1, 1741, the penitent is 
obliged to denounce to the local Ordinary or to the Sacred Con- « 
gregation of the Holy Office, within one month, a priest who is ’ 
guilty of the crime of solicitation in confession. The confessoiC 
is obliged under grave obligation of conscience to inform the 
penitent of this duty (Canon 904).

The Code does not enact a new law in this matter, but 
embodies the former laws of the Holy See on solicitation and 
especially the above-mentioned Constitution of Pope Benedict 
XIV. We need not discuss here at length the questions in 
reference to solicitation because all text-books of moral theol
ogy deal with this matter.82 One very important point in the 
matter of solicitation is the decision of the confessor whether 
he should in a given case oblige his penitent to make the denun
ciation (cfr. above n. 805).

Confession to a Priest of a Different Rite

823. All the faithful may confess their sins to any legiti
mately approved priest of another Rite, if they so desire 
(Canon 905). All that is required is that the priest has received 
jurisdiction for the hearing of confessions in the place where 
the confession is made. The priest approved by a local Ordinary 
of an Oriental Rite may hear the confessions of all Catholics, 
no matter to what Rite they belong, and a priest approved for 
confession by a local Ordinary of the Latin Rite may likewise 
hear the confessions of any Catholics. This was explicitly stated 
in the Decree regulating the relation of the Greek-Ruthenian 
Catholics to the Catholics of the Latin Rite in the United States. 
That Decree also reminded the priests that the priest of the 
Latin Rite cannot absolve the Greek-Ruthenians from the epis
copal reserved cases of the bishop of the Greek-Ruthenian Rite, 
and the Greek-Ruthenian confessors cannot absolve a Catholic 
of the Latin Rite from the episcopal reserved cases of the bishop

• Cfr. De Smet’s excellent treatise, “De Absolutione Complicis et Solli
citatione” (Bruges, 1921).
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of the Latin Rite. The permission of the respective bishop is 
necessary to absolve from the reserved cases.33 There are several 
Decrees in the official collection of the Propaganda which insist 
on the liberty of the people to confess to any approved priest of 
the Church without distinction of Rite.34

Precept of Annual Confession

824. All Catholics of either sex who have reached the years 
of discretion (that is to say, the use of reason), are obliged to 
confess all their sins accurately once a year (Canon 906). A 
person who makes a sacrilegious or intentionally invalid confes
sion does not satisfy the precept of confessing his sins (Canon 
907).

The commandment to confess mortal sins committed after 
Baptism to obtain forgiveness is a divine law; the time for the 
confession of such sins is a law of the Church. It was always 
understood in the Church that he who approaches the Divine 
Banquet must come clothed with the nuptial garment (sanctify
ing grace), but before the Fourth Lateran Council (1215) there 
was no genera! law of the Church demanding confession within 
a specified period of time. The “Admonitio Synodal is” of the 
Roman Pontificale, which is said to date from about the tenth 
century, demands that the priests admonish the people on Ash 
Wednesday to go to confession, and that they exhort the people 
to receive Holy Communion on the feasts of Christmas, Easter, 
and Pentecost, and above all not to omit Communion on Easter 
Sunday.

The Canon demanding confession once a year must be under
stood of the confession of mortal sins, so that the precept does 
not bind those who with the grace of God have not committed 
a mortal sin. For one Canon of the Code eannot contradict 
another, and, as we saw, Canon 902 stated that the confession 
of venial sins is entirely optional. The Fourth Lateran Council 
from which the Code takes this law is interpreted by the Coun
cil of Trent to the effect that the obligation of the divine law 
to confess one’s sins was determined by that Council to be com-

4 Sacred Congregation of the Prop., August 17, 1914, art. 22; Acta Ap. 
Sedis, VI, 452.

M June 2, 1835, December 11, 1838, and other Decrees quoted in that of 
1838; Collectanea de P. F.t 1, nn. 839, 879. 
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plied with at least once a year. Now, by the divine law mortal 
sins only have to be confessed.35

825. The Code does not specify when the space of one year 
begins, neither did the Fourth Lateran Council. It is generally 
understood to mean the common designation of a year from 
January to January. Some authors hold that it means from 
Easter to Easter; others within a year after the commission of 
a mortal sin. Practically, the people who go to confession and 
Holy Communion during the time set for the Easter duty fulfill 
both obligations of annual confession and Easter Communion.30 
Regarding the confession of children who have attained the use 
of reason, cfr. above, n. 760.

Chapter IV

OF THE PLACE WHERE CONFESSIONS ARE TO BE HEARD

826. The proper place for sacramental confession is a church 
or a public or semi-public oratory (Canon 908). The confes
sional for hearing the confessions of women shall always be 
placed in an open and conspicuous place, and as a rule in a 
church or a public or semi-public oratory appointed for women. 
The confessional must be so constructed that between the peni
tent and the confessor there is an irremovable grating with 
small holes (Canon 909). The confessions of women shall not 
be heard outside the confessional, except in case of illness or 
other real necessity, and under the precautions prescribed by 
the local Ordinary. The confessions of men may be heard even 
in private houses (Canon 910).

The Roman Ritual says: “He shall hear confessions in 
church, not in private houses, except for a reasonable cause; 
and, if such cause exists, he shall endeavor to hear the confes
sion in a respectable and open place/’ The Code is more spe
cific, demanding greater precaution against possible abuse in 
the hearing of confessions of women. It demands a case of 
illness or other true necessity to hear the confessions of women 
outside the usual confessional in churches and chapels. In * 
emergencies and in circumstances which make an exception

®Sessio XIV, De Sanctissimo Poenitentia Sacramento, cap. 5.
"Lehmkuhl, “Thcol. Moral.,’* I (cd., 1898), n. 1204. 
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from the general rule necessary (as is the case in the pastorizing 
of the many scattered districts in the United States where there 
is neither church nor chapel), good sense and a deep reverence 
for the Sacrament of Mercy will guide the priest to come as 
near to the spirit of the law as is possible under the circum
stances. During a retreat it is sometimes necessary to erect 
additional movable confessionals in the convents of Sisters, and, 
if there is no room in the chapel, they have to be put up else
where. Where it is not merely a matter of emergency but done 
regularly, the local Ordinary should be consulted, since he has 
the supervision of these matters and can approve other places 
besides churches and chapels as proper places for the hearing 
of the confessions of women. The Holy See was asked whether 
men's confessions must also be heard in the usual confessionals 
(equipped with a fixed grating with small perforations between 
the confessor and penitent, according to the prescription of 
Canon 909) in churches and chapels, or whether this precept 
refers only to the hearing of women. The Committee for the 
Authentic Interpretation of the Code answered that ordinarily 
their confessions should be heard in those places, but the permis
sion of Canon 910 that men may be heard also in private houses 
stands.37

827. A question about the place of confession was raised in 
connection with Canon 522, which gives religious women the 
right to go to confession to any approved priest in any church 
or public or semi-public oratory. Must the confession neces
sarily be made in those places so that confession outside of these 
places is invalid? The Committee answered that the confession 
is licit and valid, provided it is made in a church or a public or 
semi-public oratory, or in a place legitimately appointed for 
the hearing of the confessions of women.38 After this decision 
there was some controversy as to whether it made the validity 
of the confession depend on the place. Schafer held that it did 
not have that effect.30 This opinion was based upon the Decree 
of February 3, 1913, which allowed nuns and sisters to make 
their confession to any approved priest in any church or public 
or semi-public oratory, if they were outside their own convent.

w November 24, 1920; Acta Ap. Sedis, XII, 576.
- Ibid.
" ‘' Ordensreeht, ” 117; Leitner, “Handbuch des kath. Kircbenrecht,” 

III, 336.
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Subsequently, the Sacred Congregation of Religious, July 3, 
1916, explained that Decree in an answer to the Bishop of Linz 
and declared that it did not make the place of confession a con
dition required for validity, and that it did not forbid them to 
go to confession in any other decent place. This opinion, how
ever, after the decision of November 24, 1920, was debatable be
cause that decision was so worded as to appear to make the place 
a condition for valid as well as licit confession. The controversy 
was finally settled by the Pontifical Committee for the Authen
tic Interpretation of the Code in the decision of December 28, 
1927, which declared that the confession of religious women 
made outside the places specified in Canon 522 and the declara
tion of November 24, 1920, is not merely illicit but also invalid.40 

, It should be noted that the Committee for the Authentic Inter
pretation of the Code declared, February 12, 1935, that “a 
place legitimately appointed for the confessions of women” need 
not be restricted to a place permanently appointed, but may also 
be understood as a place legitimately appointed or chosen per 
modum actus according to Canon 910, § l.41 Finally it should 
be noted that in the case of the confessions of lay women the 
place of confession does not affect its validity.

Chapter V 

OF INDULGENCES

ABTICLE I.—OF THE CONCESSION OF INDULGENCES

828. All the faithful should hold in high esteem indulgences 
or the remission of the temporal penalty due before God for sins 
which have already been blotted out as to their guilt. These 
indulgences are granted by ecclesiastical authority from the 
treasury of the Church to living members by way of absolution, 
and to the deceased by way of suffrage (Canon 911).

In the preceding Canons the Code treated of the Sacrament 
of Penance, which has for its object the pardon of the guilt con
tracted by sin. The treatise on indulgences follows logically 
after the Sacrament of Penance, for the indulgences complete

* Acta Ap. Sedis, XX, 61.
«Acta Ap. Sedis, XXVII, 92.
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the work of pardon and wipe out the last effects of sin, namely, 
the temporary punishment regularly due for every infringement 
of God’s laws.

In the first place, the Church admonishes us to hold the in
dulgences in high esteem. That we may appreciate their value, 
the Church tells us what is meant by an indulgence. Since the 
time of Luther there has been and there still is a great deal of 
misunderstanding among non-Catholics of the teaching of the 
Church on indulgences. The Code explains very well what an 
indulgence means. There are several elements in that definition: 
(1) it is a remission not of the guilt of sin, but of the temporary 
penalty due to sin after its guilt has been pardoned by absolu
tion in the Sacrament of Penance; (2) this remission of the 
penalty is granted by that authority which was given to the 
Church by Christ to reconcile sinful men with God, and this 
reconciliation would not be complete without the power also to 
remit the penalties due to sin; (3) the indulgences are derived 
from what is here called the treasury of the Church, that is to 
say. from the merits which Christ and the Saints offered to God 
the Father in satisfaction for the sins of mankind; (4) the in
dulgences are applied to the souls of the living members of the 
Church in the manner of a direct discharge or remission of the 
penalty; (5) to the deceased the indulgences are applied by way 
of suffrage or prayer of the Church that God may be pleased to 
apply them to the souls in purgatory. As the souls of the de
ceased are no longer subject to the authority of the Church, she 
cannot directly and immediately pardon them, but, inasmuch as 
the Church in her official capacity represents Christ, her prayer 
has efficacy.

The words of the Saviour to the Holy Apostles: “As the 
Father sent me, so I send you,” give us an understanding of the 
great mission of the Church. Christ says plainly that the 
Church is to take His place with the same authority and power 
with which He Himself had been sent by His Heavenly Father. 
All the powers of Christ, all the fruit of His work or redemp
tion, are in the hands of the Apostles and their successors, for 
these are to carry on the work of salvation of souls as Christ 
had done while He stayed on earth. The Church, therefore, 
possesses a great and unlimited power to be exercised for the 
benefit of the souls of men, and this power is hampered by noth
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ingsave the unwillingness ’ of a soul to receive its benefits.' Sin 
and all effects of sin can be blotted out by the Church, if only 
the sinful soul is properly disposed.42

Persons Having Power to Grant Indulgences

829. Besides the Roman Pontiff, to whom Christ our Lord 
has committed the disbursement of the whole spiritual treasury 
of the Church, those persons only to whom the power is expressly 
given by law can grant indulgences by ordinary power (Canon 
912).

Christ built His Church on St. Peter, whom He commissioned 
to be the head of the organization which was to carry on the 
work begun by Him. In St. Peter, therefore, was centered all 
the power that Christ gave the Church for the salvation of the 
souls of men. All spiritual power in the Church must come 
through St. Peter and his successors in the office first committed 
to St. Peter. The Head of the Church controls and directs all 
that is done in the name and by the power of Christ. Whether 
there is question of indulgences or of any other exercise of 
spiritual power in the name of Christ, all this must of necessity 
be subject to the Head of the Church, if it is admitted that 
Christ wanted an orderly and organized continuation of His 
work on earth.

830. Persons inferior to the Roman Pontiff cannot: (1) give 
to others the faculty of granting indulgences, unless this power 
has been expressly granted to them by the Apostolic See; (2) 
grant indulgences applicable to the souls in purgatory; (3) 
attach further indulgences to an object, or pious work, or 
society, to which the Holy See or another authority has already 
attached indulgences, unless new conditions foi* gaining the ad
ditional indulgences are prescribed (Canon 913).

The matter of indulgences has its own special rules, and one 
cannot always follow the general principles of law which gov
ern in other matters. The very first point of this Canon which 
declares that inferior authorities cannot delegate their power

•For the history of indulgences, the literature on the subject, consult 
Bcringer-Stcincn, “Die Abliisse, ihr Wcscn und Gebraueh” (15th ed., 
Paderborn, 1921-1922). For actually existing indulgences and the conditions 
for gaining them, consult “Preces et Pin Opera’’ (Rome, 1938). 
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to grant indulgences, is an application of the clause of Canon 
199, 44nisi aliud expresse jure caveatur” (cfr. n. 151).

The Papal Blessing

831. The Papal Blessing with a plenary indulgence may be 
given according to the prescribed formula by bishops in their 
respective dioceses twice a year—once on Easter Sunday and 
again on another solemn feast to be designated by the bishop; 
the blessing may be given, even though the bishop does not say 
the Mass himself, but only assists at it. Abbots and prelates 
nullius, vicars and prefects Apostolic, though they are not con
secrated bishops, may give the Papal Blessing on one of the 
solemn feasts of the year only (Canon 914). Pope Pius XII ex
tended this privilege so that now bishops may impart the Papal 
Blessing (to which a plenary indulgence is attached) three times 
a year, while abbots and prelates nullius, vicars and prefects 
apostolic may impart it twice a year.48

The Papal Blessing is the blessing which the Supreme Pontiff 
himself gives to the faithful, and which others impart in his name 
by delegation. It is a sacramental, and often, though not always, 
it imparts to the recipients a plenary indulgence. Therefore, 
when a priest asks for the faculty to impart it, he should also 
make express mention of the plenary indulgence. Whenever it is 
rightly imparted according to the form and prescription of the 
Roman Ritual, the plenary indulgence is considered attached to 
it. Besides such special faculty or delegation to impart it, there 
are certain persons to whom the Code itself grants this faculty. 
It may be noted that the Sacred Penitentiary on June 15, 1939, 
extended the plenary indulgence under the usual conditions to 
all who listen to the Papal Blessing Urbi et Orbi broadcast by 
radio.44

Regulars who have the privilege of giving the Papal Bless
ing are obliged not only to give it with the prescribed formula, 
but are restricted also in the use of the privilege to their own 
churches and those of the nuns and tertiaries legitimately aggre
gated to their Order. They may not give the Papal Blessing on

“Sacred Penitentiary, July 20, 1942; Acta Ap. Sedis, XXXIV, 240.
44 Acta Ap. Sedis, XXXI, 277. 
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the same day and in the same place where the bishop gives it 
(Canon 915).

The Papal Blessing spoken of in Canon 914 is to be given 
with the formula prescribed by Pope Clement XIII in 1762, 
which is to be found in the Pontificale Romanum. The Sacred 
Congregation of Rites, in answer to a question, has declared that 
Cardinals when imparting the Papal Blessing with a plenary 
indulgence after the solemnities of Mass outside Rome must use 
this form, while inside Rome the case will not arise, since this 
faculty is given to no one inside Rome because of the presence 
of the Roman Pontiff.45 Regulars who have obtained the privi
lege of giving the Papal Blessing must use the other formula, 
which is published in the Roman Ritual (chapter XXXII, under 
“Pontificia Benedictio”)*

Another Papal Blessing is mentioned in Canon 468, which 
may be given to persons in danger of death by the pastor or 
any priest who assists the dying. The formula to be used was 
prescribed by Pope Benedict XIV; it is inserted in the Roman 
Ritual, following the chapter De Visitatione et Cura 2Egro- 
torum, and also in the Baltimore Ritual (s.v. Last Blessing).

832. The Papal Blessing is distinct from the * ‘ General Abso
lution,” which also carries with it a plenary indulgence. Regu
lars who have received the privilege to grant this absolution on 
certain days of the year must use the formula prescribed by 
Pope Leo XIII, July 7, 1882, and given in the Roman Ritual 
under the head of “Benedictiones Novissimro.” There are two 
formulas, one for the Secular Third Order and another for the 
religious community. With reference to the members of the 
Secular Third Order, Pope Pius X granted the religious su
periors permission to delegate in their own churches a priest of 
their order to impart the general absolution, though this priest 
has not been approved for the hearing of confessions.45® An
other concession in favor of the member's of the Secular Third 
Order is the permission to any priest approved for confession 
to give the Papal Blessing as well as the General Absolution, if 
the priest in charge of the Third Order should for any reason 
be absent when the members are assembled to receive the Papal

"June 23, 1944; Acta Ap. Sedis, XXXVI, 221.
••May 28,1914; Acta Ap. Sedis, VI, 347.
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Blessing or the General Absolution on the appointed days.40 
Some Secular Tertiaries (e.g., the Franciscan, Carmelite) have 
received the privilege that the General Absolution may be given 
to them privately by the confessor after Sacramental Confession, 
if they cannot attend the meeting of the Third Order in which 
the General Absolution is given to all. The confessor may use 
the following short formula: “Auctoritate a Summis Pontifici
bus mihi concessa plenariam omnium peccatorum tuorum indul
gentiam tibi impertior. In nomine Patris et Filii et Spiritus 
Sancti. Arnen.”47

Privileged Altars

833. Bishops, abbots or prelates nullius, vicars and prefects 
apostolic and major superiors of exempt clerical communities 
of religious have the power to designate and declare one altar 
as daily and perpetually privileged in the cathedral, or in the 
church of an abbey, or in collegiate, conventual, parochial and 
quasi-parochial churches (provided there is no other privileged 
altar in the church). They cannot declare an altar privileged 
in public or semi-public oratories, unless they are united to or 
subsidiaries of parochial churches (Canon 916).

The term “privileged altar” means that, by virtue of the 
concession of the Church, a plenary indulgence can be gained 
for a soul in purgatory by saying Holy Mass at such an altar 
for one of the departed. In order to gain the indulgence it is 
necessary that the Mass be applied to one soul for which the 
Mass is offered up. and, if it is said for several souls, the indul
gence must be applied for one of these souls in particular. The 
former condition that the Holy Mass must be said in black vest
ments, when permitted by the rubrics, or that in a Mass of a 
feria or vigil an oration for the dead must be added, is no linger 
necessary for the purpose of gaining the plenary indulgence 
of the privileged altar.48

Canon 916 is very explicit as to the churches in which the 
ecclesiastical superiors can declare one altar privileged. If by 
special concession there was already a privileged altar in one 
of those churches, the superior cannot declare another altar

‘•December 15, 1910; Acta Ap. Sedis, III, 22.
‘7 Mocchogiani, “Collectio Indulg.,“ nn. 1584-1585.
“Holy Office, Februar 20, 1913; Acta Ap. Sedis, V, 122. 
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privileged. The chapels which are built within a parish to re
lieve the congestion of the main parish church, or the mission 
chapels in outlying districts, come within the privilege of this 
Canon as subsidiary chapels or chapels united to a parish 
church. The major religious superior of exempt communities 
may declare an altar privileged in the churches at which a re
ligious community resides, not in other churches and chapels 
entrusted to their care, for the Code says in “ecclesiis conven- 
tualibus,” and the term “ convent ualis” or “conventus,” of the 
former Canon Law, seems to be the same as the term “domus 
formata” in the Code. The Sacred Congregation of Indulgences 
has declared that the concession of the privileged altar to a 
religious order or congregation applies only to the churches 
connected with their monasteries, not to other churches and 
chapels entrusted to the care of the order or congregation.40

834. On All Souls’ Day all Masses have the same privilege 
as though they were said at a privileged altar. All the altars 
of a church are privileged during the days on which the Forty 
Hours’ Devotion is conducted (Canon 917). To indicate that 
an altar is privileged, no other inscription shall be put on the 
altar than “privileged altar,” with the addition “perpetual,” 
“temporary,” “daily,” or otherwise, according to the wording 
of the concession. A larger stipend may not be demanded on 
account of the privilege for Masses which are said at a privi
leged altar (Canon 918).

In connection with the privileged altar attention may be 
drawn to the fact that the priests who join the Sodality “A 
Transitu S. Josephi” have, among other faculties, the faculty of 
the privileged altar whenever they say Mass for the dying. 
Priests who make the Heroic Act of Charity have by Decree of 
the Sacred Congregation of Indulgences, September 10, 1852, 
the personal concession of the daily privileged altar.80

Publication of New Indulgences

835. New indulgences which have not been promulgated at 
Rome, including those granted to churches of regulars, shall not

•Blat, “Commentar./* Ill, pars I, 304: Mocchegiani, “De Altaribus 
Priv.,’’ 19; Rescripta Authentica, Aug. 3, 174S. u. 174.

"Rescripta Authentica Sacr. Congr. Indulg., n. 392. 
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be published without first consulting the local Ordinary. In pub
lishing books, pamphlets, etc., in which concessions of indul
gences for various prayers or good works are enumerated, the 
law of Canon 1388 is to be observed (Canon 919).

The publication of indulgences which were never granted 
by the authority of the Church but were pure inventions, re
sulted in grave abuses in the past. Lest such recur in the future, 
any person claiming to have received an indulgence for a church 
or for the public generally may not publish such an indulgence 
before he has given satisfactory proof of its concession to the 
bishop of the diocese where the indulgence is to be made public, 
and has received permission to publish it. If, however, the con
cession of an indulgence has been published by the Holy See 
(e.g., in the Acta Apo static oe Sedis), nothing further is required 
to entitle one to make the indulgence known to the people. To 
prevent the publication of false indulgences in books, pamphlets, 
or any kind of printed publication, the Code demands, in Canon 
1388, that they be submitted to the approval of the bishop before 
publication. Any one of three bishops may give permission: 
either the bishop where the author of the publication is domi
ciled, or the bishop of the place where it is printed, or the bishop 
of the place where the publisher has his place of business.

836. Persons who have obtained from the Supreme Pontiff 
the concession of an indulgence for the benefit of all the faithful 
are obliged, under pain of nullity of the favor received, to sub
mit to the Sacred Penitentiary a copy of that concession (Canon 
920).

Up to the Fourth Lateran Council (1215), there was no 
restriction of the power of the bishops to grant indulgences. 
That Council restricted their power to one year’s indulgence 
at the consecration of a church, and to forty days on other occa
sions, and their power could be exercised only within their own 
diocese. By the Constitution of Pope Clement IX, July 6, 1669, 
the Sacred Congregation of Indulgences and Relics was given 
jurisdiction over the matter of indulgences. In the reorganiza
tion of the Roman Curia under Pope Pius X, the Holy Office 
was put in charge of the matter of indulgences,51 but the Code 
in Canon 258 entrusts this matter to the Sacred Penitentiary.

a Const. Sapienti Consilio, June 29, 1908; Acta Ap. Sedis, I, 7.
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By Motu Proprio of April 7, 1910,52 Pope Pius X demanded 
that all indulgences both general and particular which did not 
exclusively concern the persons who had obtained a particular 
indulgence had to be submitted to the Holy Office for authentica
tion. Also faculties granted to any priest of whatever dignity 
or grade to bless sacred objects and annex indulgences and 
privileges for the benefit of any person hadt to be submitted. 
All the above indulgences were to have force only after being 
authenticated by the Holy Office. If they were not submitted 
and authenticated within six months from the publication of 
this Decree, they were forfeited. All persons who after this 
Jfotit Proprio obtain any such indulgences, must under pain of 
nullity exhibit a copy of the concession to the Holy Office for 
inspection and ratification. By Motu Proprio of September 16, 
1915,53 Pope Benedict XV declared that the document of con
cession has to be exhibited to the Sacred Congregation only in the 
case of indulgences conceded to all the faithful. Neither par
ticular indulgences, no matter how extensive, nor faculties given 
to priests to bless religious articles and attach indulgences and 
privileges to them have to be submitted to the Sacred Congrega
tion. The Code substantially confirms the Motu Proprio of Pope 
Benedict XV in Canon 920. Instead of the original document of 
concession, the Code allows authenticated copies of the concession 
to be submitted for approval.

Indulgences Attached to Certain Feasts

837. A plenary indulgence granted for feasts of Our Lord, or 
for feasts of the Blessed Virgin Mary , is understood to have been 
granted for feasts only which are contained in the universal 
calendar of the Church. A plenary or a partial indulgence 
granted for the feasts of the Holy Apostles is to be understood 
as granted for the day of their death only. A plenary indulgence 
granted either daily and perpetually, or for a limited time, to 
those who visit some church or public oratory, is to be under
stood in such a manner that it can be gained any day but once a 
year only by each individual, unless the contrary is explicitly 
stated in the document of concession (Canon 921). The rules of

■ Acta Ap. Sedis, II, 225.
° Acta Ap. Sedis, VII, 457.
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this Canon are almost entirely taken from a Decree of the Sacred 
Congregation of Indulgences and Relics, September 18, 1862.M

Transfer of Feasts and Indulgences

83S. Indulgences attached to feasts, pious exercises, novenas, 
or seven or three days’ devotions, held before or after a feast or 
during its octave, are to be considered transferred to the day to 
which the feasts are legitimately changed, if it is a perpetual 
transfer of a feast which has Office and Mass but no external 
solemnity and celebration, or if it is either a temporary or per
petual transfer of the solemnity and external celebration of a 
feast (Canon 922).

Solemnity and external celebration do not mean the same as 
a holyday of obligation, but refer to the solemn functions and 
special prayers which the people are accustomed to observe on 
these days. If the solemnity and external celebration of a feast 
are held on its proper day but the Mass and Office only are trans
ferred to another day, the indulgence is not transferred. In the 
L’nited States the Feasts of Corpus Christi and Sts. Peter and 
Paul are, in so far as their solemnity and external celebration 
are concerned, observed on the Sunday following these feasts. 
The indulgences attached to these feasts are therefore trans
ferred. The solemnity and external celebration of the Feast of 
the Holy Rosary, which now has a fixed day in the calendar, are 
kept on the first Sunday in October, wherefore the indulgences 
are transferred to that day.55 The Holy See was asked whether 
the indulgences are lost or remained attached to the day, if a 
feast is temporarily transferred and such feast has no external 
celebration and solemnity. The Sacred Penitentiary answered 
that the indulgences are not lost, but remain attached to the day, 
and that this is also true if the feast has to be transferred on 
account of falling on Good Friday. The indulgences remain for 
Good Friday in the case.00 By Declaration of the Holy Office57 
the toties quoties plenary indulgence granted for All Souls’ Day 
is transferred with the Office and Mass, if November 2 happens

** Decreta Authentica, n. 392.
“Sacred Congregation of Rites, October 28, 1913; Acta Ap. Sedis, V, 

457.
“February 18, 1921; Acta Ap. Sedis, XIII, 165.
"December 14, 1916; Acta Ap. Sedis, IX, 179. 
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to be a Sunday. By Decree of the Holy Office of June 25, 1914, 
Pope Pius X granted the toties quoties plenary indulgence of 
All Souls’ Day, November 2, to all churches, public and semi
public oratories. In the case of the semi-public oratories, only 
the inmates of the religious house or institution to which they 
are attached may gain it there. However, since many of the 
faithful have little or no opportunity to gain this indulgence 
when All Souls’ Day falls on a weekday, the Holy See so ex
tended it that it can always be gained either on November 2 or 
on the following Sunday. This extension leaves all the other 
conditions unchanged.08 The -Sacred Penitentiary has declared 
that those who have gained the Portiuncula Indulgence in some 
church on August 2, may gain it again in another church where 
it is transferred to the following Sunday. In this case, too, the 
six Our Fathers, etc., must be said, and no equivalent prayers 
may be substituted for them.00

Time for Visits to a Church on Indulgenced Days

839. To gain an indulgence attached to a certain day unde 
condition of visiting a church or oratory, it suffices to make 
the visit from noon of the preceding day to midnight of the day 
itself (Canon 923).

Formerly the time for the visits used to be from the first 
vespers of the preceding day to sunset of the day itself. By 
concession of the Holy See the time was extended from noon of 
the preceding day to midnight of the feast itself, and the Decree 
granting the extension, which is here retained by the Code, ex
plained that it includes the gaining of all indulgences attached 
to a certain day whether plenary or partial—those which can 
be gained once only and those that can be gained toties quoties.90 
The Sacred Congregation of Indulgences and Relics declared 
many years ago that the visits to a church can be made either 
before or after the other conditions for gaining the indulgence 
are complied with.01

“Sacred Penitentiary, January 2, 1939; Acta Ap. Srdix, XXXI, 23.
“January 13, 1930; Acta Ap. Sedis, XXII, 43. For further regulations 

on the Portiuncula Indulgence, cfr. App. lit, 12, c.
“Holy Office, January 26, 1911; Acta Ap. Scdis, III, 64.
“May 19, 1759; Decreta Auth., n. 214.
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Cessation of Indulgences Attached to Churches and 
Religious Articles

840. According to Canon 75, the indulgences attached to a 
church do not cease if the church is entirely destroyed but is 
rebuilt within fifty years on the same or nearly the same spot 
and under the same title. Indulgences attached to prayer beads 
and other objects cease only when the beads or objects are en
tirely destroyed or are sold (Canon 924).

As to the rebuilding of a church in the same or about the 
same place, the law of the Code is the same as the former law. 
The precise meaning of the words “fere ebdem loco” was de
clared by the Holy See to be that the church is rebuilt on the 
same spot or at a short distance, for instance twenty or thirty 
paces (one Roman pace is a little less than five feet); and that 
it does not mean that a church may be rebuilt in the same town 
or the same parish without losing the indulgences.02

Blessed articles lose the indulgences when they are entirely 
destroyed. If the article breaks, as happens quite frequently 
with prayer beads, they may be repaired, and even the loss of 
a few beads does not destroy the identity of the object and the 
indulgences remain. Very fragile material (such as glass, lead, 
etc.) is not considered suitable for religious articles which are 
to be blessed with the Apostolic Indulgences (cfr. Decree, Febru
ary 17, 1922). However, beads made of solid glass or crystal 
may be blessed with those indulgences.03 If one buys a religious 
article and commits to the seller the task of having them blessed, 
and the buyer pays the price and the expenses for the sending 
after he has received the blessed articles, the indulgences are not 
lost. If, however, one foresees that on a certain occasion (e.g., 
at a large gathering of the faithful) many will want to get 
blessed articles, the seller may not get a large quantity of prayer 
beads, crucifixes, etc., blessed and then sell them for the regular 
price: otherwise, with the sale, the indulgences are lost.04

Finally the Code recognizes only two ways in which blessed 
articles lose the indulgences—total destruction and sale. The 
articles may, therefore, be donated to another; they may be used

"March 29, 1886; Acta S. Sedis, XIX, 93.
"Sacred Penitentiary, December 21, 1925; Acta Ap. Sedis, XVIII, 24. 
"July 10, 1896; Acta S. Sedis, XXIX, 320. 
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by another without losing the indulgences.. A Decree of Pope 
Alexander VII of February 6, 1657, renewed by each succeed* 
ing Supreme Pontiff at the beginning of his pontificate up to 
September 5, 1914, when it was renewed by Pope Benedict XV, 
declared that the Apostolic Indulgences were lost, if the religious 
articles were donated to others after having been used by the 
first owner. The Holy See was requested to declare whether the 
Code by Canon 924 revoked those decrees, and the answer was 
that the contrary decrees are revoked and the indulgences are 
lost only by either total destruction or by sale.06

ABTIOLE n.—OF THE GAINING OF INDULGENCES

841. In order that a person may be capable of gaining an 
indulgence for himself, it is necessary that he be baptized, free 
from excommunication, in the state of grace at least at the end 
of the good -works prescribed, and that he be a subject of the 
authority granting the indulgence. To actually acquire indul
gences which he is capable of gaining, the person must have at 
least the general intention to gain them, and he must perforn 
the required good works at the appointed time and in the propel 
manner as prescribed by the wording of the concession (Canon 
925).

When the Church grants an indulgence to a person who has 
performed the good works upon the fulfillment of which it was 
conditioned, she makes use of the power of jurisdiction over 
souls which Christ conferred upon the Church. Though that 
jurisdiction differs essentially from human power or authority 
over others, still it is analogous to it. As persons who have not 
beeu baptized are not considered subjects of the Church, the 
Church cannot exercise her power in their behalf. That limita
tion of her power comes from the very nature of her institution, 
for she has received power to be the spiritual guide and leader 
of those baptized in Christ. Baptized persons who have incurred 
the censure of excommunication are deprived of indulgences as 
well as of other spiritual favors which come through the medium 
of the Church (cfr. Canon 2262).

842. Another essential condition for the gaining of indul
gences is the state of grace at the time when one performs the

"Sacred Penitentiary, February 18, 1921; Acta Ap. Sedis, XIII, 164. 
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last of the good works prescribed for the gaining of an indul
gence. Naturally a soul which is in mortal sin cannot get for
giveness of the temporal punishment due to sin while the guilt 
of mortal sin remains. The good deeds done in the state of 
mortal sin benefit a soul, inasmuch as these good works incline 
God to help it to regain the state of grace more speedily, but 
they cannot benefit the soul any further on account of the lack 
of union of the soul with God. It is a merciful concession on 
the part of the Church to grant a soul the benefit of an indul
gence, though some of the good works required for gaining it 
were performed while the soul was in mortal sin.

The Code speaks of the state of grace as an essential con
dition for gaining an indulgence for oneself. It does not speak 
of the gaining of an indulgence for the poor souls in purgatory. 
The question is controverted, and remains in statu quo. The 
Sacred Congregation of Indulgences was petitioned for an an
swer on this point, but answered on August 20, 1822: Dilata. 
When the question was again proposed by a bishop, it answered, 
February 22, 1847, that approved authors should be consulted.00 
The authorities are divided, and therefore nothing certain can 
be said on this point The argument in favor of the gaining 
of an indulgence for the poor souls by a person who is in mortal 
sin is chiefly based on the intrinsic effectiveness of the indul
gences (ex opere operato) after the manner of the sacraments. 
But one would have to prove that the Church makes each of 
the faithful who intends to gain an indulgence for the poor 
souls her minister and representative in the performance of the 
good works. There does not seem to be any foundation for assert
ing that the Church gives a person that official capacity.

Finally, the Code states that the person who wishes to gain 
an indulgence must be a subject of the authority granting the 
indulgence. The reason is apparent, because the nature of an 
indulgence is an absolution or pardon, and nobody has a right 
to interfere with the subjects of another authority. Note, how
ever, that Canon 927 allows travelers and the exempt religious 
to gain the indulgences granted by a bishop in whose diocese 
they actually stay, unless the bishop restricts it to the residents 
of the diocese. The Committee for the Authentic Interpretation 
of the Code declared on December 6, 1930, that local Ordinaries

* Beringer, * * Die A blSsse, * ’ 1, 109. 
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are not forbidden by Canon 349, § 2, n. 2, to grant indulgences 
to exempt religious or to impart them in their churches.07

The intention to gain an indulgence must, according to the 
Code, be at least a general intention, which is practically the 
same as the habitual intention spoken of by moralists. No more 
than a resolution or desire formed at some time in life to gain 
all possible indulgences is required, but the important point is 
the faithful performance of the good works prescribed at the 
time and in the manner in which they are prescribed.

Failure to Gain Plenary Indulgence Does Not Entail Loss 
of Entire Indulgence

843. A plenary indulgence is understood to be granted in 
such a manner that, if one cannot fully gain it, he may never
theless gain it partially according to his actual dispositions 
(Canon 926).

A plenary indulgence means the wiping out of all temporal 
punishment due to sins committed by a person. To gain such 
an indulgence, the soul must previously have obtained pardon 
of the guilt of all sins both mortal and venial, for otherwise a 
complete pardon of all temporary penalties is not possible. Now, 
it is by no means easy to be free from the guilt of every venial 
sin, because often there is an attachment to some venial sin, and 
this prevents true sorrow for such a sin and consequently the 
possibility of obtaining pardon from its guilt. Wherefore, it is 
difficult to gain a plenary indulgence. Our Holy Mother Church 
takes this difficulty into consideration and grants her children 
partial indulgences, if their souls are not so entirely free from 
siu as to be able to gain a plenary indulgence. Otherwise the 
faithful might be discouraged from doing the good works de
manded for the plenary indulgence.

Indulgences Granted by Bishops

844. Indulgences granted by a bishop may be gained not 
only by his subjects, though they are actually outside his diocese, 
but also by strangers and vagi and all exempt persons who are

•Acta Ap. Sedis, XXIII, 284.
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actually staying in the diocese, unless the wording of the con
cession of the indulgence states otherwise (Canon 927).

This Canon supplements Canon 925, which declared that, to 
gain an indulgence, the person must be a subject of the authority 
who grants the indulgence. He may grant indulgences to ex
empt religious and impart them in their churches, as was de
clared by the Committee for the Authentic Interpretation of the 
Code.68 This Canon is an exception to the general rule. The 
power of the bishops to grant indulgences is very limited (cfr. 
Canons 349, n. 2, and 1166).

Repeated Gaining of Indulgences on the Same Day

845. Even though the prescribed good works are performed 
repeatedly, a plenary indulgence can be gained once a day only, 
unless the concession explicitly states otherwise. Partial indul
gences may be gained repeatedly during the same day by the 
repetition of the same good work, unless the contrary is explicitly 
stated (Canon 928).

It was explained by the Sacred Penitentiary on September 
22, 1942, that the impression that the sick can gain a plenary in
dulgence as often as they kiss crucifixes blessed by a certain 
prelate, is false and the plenary indulgence can be gained in that 
manner only in articulo mortis." One may, however, gain sev
eral plenary indulgences by repeating the good works pre
scribed, if they are based on various distinct concessions. Thus, 
for instance, if on the same day several churches of a place hap
pen to have a plenary indulgence for visiting them, or if the 
same church should have two plenary indulgences oh the same 
day by reason of distinct concessions, the repeated visits and 
prayers for the intention of the Holy Father (besides the other 
conditions, which usually are Confession and Holy Communion) 
enable one to gain the various indulgences. The Sacred Congre
gation of Indulgences and Relics declared that, if a plenary 
indulgence is granted for the feast of a saint to all the churches 
of some religious order or of a diocese, that indulgence may be 
gained once only in each church, but one can gain it in as many

“December 6, 1930; Acta Ap. Sedis, XXIII, 284.
• Acta Ap. Sedis, XXXIV, 303. See also Decree of the Holy Office, June 

10, 1914; Sacred Penitentiary, June 23, 1929. 
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churches as one visits.70 The same holds good if the churches of 
various religious orders have the same indulgence on the same 
feast by concession of the Holy See.

846. As to some plenary indulgences, it is uncertain whether 
they can be gained repeatedly the same day. The indulgences 
attached to the Way of the Cross were until recently included in 
this category, but by Letter of the Sacred Penitentiary of 
October 20, 1931, the Holy See abolished all other indulgences 
granted for centuries and assigned specific plenary and partial 
indulgences for the practice of this devotion.71 There also exists 
a doubt as to the repeated gaining of the plenary indulgence 
granted for the recitation of the Franciscan Crown of the Seven 
Joys of the Blessed Virgin to the members of the various Fran
ciscan communities and the Secular Franciscan Tertiaries. It 
seems, however, that Pope Pius X admitted that it had been 
granted as a toties quoties plenary indulgence in the introduc
tion to the concession of various indulgences to the faithful gen
erally for the recitation of the Franciscan Crown.72 Mocchegiani 
discusses the two indulgences at length.73 The question of the 
precise nature of the concession of some of the indulgences which 
were granted many centuries ago is doubtful, because the original 
document of concession has either been lost or mislaid, and other 
documents or early references to the indulgences may not be 
explicit enough to determine the character of the original con
cession.

Special Concessions for Persons Living in Institutions

847. The faithful of either sex who for the purpose of Chris
tian perfection, or studies and education, or health, live in com
mon in houses which have been established with the consent of 
the Ordinaries, but which have no church or public chapel at
tached to the institute, may gain all indulgences for which the 
visit to a church or public chapel in general is required by 
visiting the chapel of their house in which they can by law 
satisfy the obligation of hearing Mass, provided they properly

"September 13, 1905; Acta S. Sedis, XXXVIII, 351.
"For a list of these indulgences, see App. Ill, 12, a.
71 Brief of Pope Pius X, Sept. 15, 1905; Acta S. Sedis, XXXVIII, 140. 
"“Collectio Indulgentiarum,” on the Way of the Cross, 543-548; on the 

Crown of the Seven Joys, 323-325. 
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perform all the other good works enjoined. All persons who live 
in these houses for the purpose of serving the inmates share in 
this concession (Canon 929).

If the religious house or other institution has a church or 
public oratory attached, that church or oratory must be visited. 
Even if the parish church is quite close to such an institution 
but does not belong to it, the inmates of the institution can gain 
the indulgences in their own chapel. The chapel must be such 
that the obligation of hearing Mass can be satisfied there (Canon 
1192; cfr. below, n. 1227).

The Code grants the concession of gaining the indulgences 
only when a visit to any church or public oratory is required. 
If the visitation of a specified church or oratory is demanded, 
the visit to the chapel of the institute will not suffice.. Finally 
the concession is restricted to members of the community, school, 
hospital, sanatorium, seminary, etc., and the persons who live 
there to manage the institute or to serve the inmates of the 
same. Mere visitors and others staying there accidentally do 
not participate in the concession. Canon 929 is taken from a 
Decree of the Holy Office, January 14, 1910.74

Application of Indulgences to Others

848. Nobody who gains indulgences can apply them to other 
living persons. All indulgences granted by the Roman Pontiff 
may be applied to the poor souls in purgatory, unless the con
trary is evident from the concession (Canon 930).

The rule of Canon 930 establishes the general principle that 
one person cannot gain indulgences for another living person. 
The Church could, of course, allow such application, and in
stances are quoted by some authors where the Church has done 
so, but the Church desires rather that those who can by their 
own efforts gain indulgences should exert themselves. In view 
of Canon 930 the Holy See was asked whether the concession of 
a privileged altar for the dying, made by Pope Benedict XV to 
priest members of the Pious Union of the Death of St. Joseph 
(Acta Ap. Sedis, X, 317), still perseveres or must be regarded 
as abolished. It was further asked, if it has not been abolished, 
what is the nature of the plenary indulgence, and, if the priest

M Acta Ap. Sedis, I, 210.
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applies the Mass for several dying persons, whether he must 
specify the one to whom he wishes the indulgence to be applied. 
The Holy Office, on November 9, 1922, resolved these difficulties 
by declaring that this concession of a privileged altar for the 
dying still perseveres, and the indulgence in this case is to be 
considered as applied to the dying persons before their death 
after the manner of an absolution, and, if he applies the Mass 
for several dying persons, the priest need not specify one of them 
to whom the indulgence is to be applied.75

As the poor souls in purgatory can no longer gain these 
graces by their own effort, the Church not only allows but urges 
her living members to do good works to which indulgences are 
attached in favor of the faithful departed. Wherefore, by a 
general provision the Code also aUows the application to the poor 
souls of all indulgences granted by the Roman Pontiff, and this 
includes those granted by the Roman Curia.

Confession and Holy Communion as Conditions for 
Indulgences

849. If Confession is required for the gaining of any indu 
gence, that Confession can be made within eight days immedi 
ately preceding the day to which the indulgence is attached. 
Holy Communion may be received on the day previous to the 
day of the indulgence; both Confession and Holy Communion 
may also be made on any day within the octave (that is, the day 
itself and the seven subsequent days). In like manner, Con
fession and Holy Communion required for the gaining of indul
gences attached to pious exercises conducted for three, seven, 
or more days, may be made also within eight days after the close 
of the exercises.

The faithful who, unless legitimately hindered, are in the 
habit of going to Confession at least twice a month, or who 
receive Holy Communion daily in the state of grace and with 
a good and devout intention (though they may abstain from 
receiving once or twice during the week), can gain all indul
gences without actually going to Confession, when Confession 
would otherwise bo a necessary condition for the gaining of the 
indulgences. Indulgences granted for an ordinary or extraordi-

nArchiv fUr kathol. Kirohenrecht, CHI, 156. 
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nary Jubilee, or after the manner of a Jubilee indulgence, are 
excepted from this concession, and the Confession is a necessary 
requisite for the gaining of such indulgences (Canon 931).

By these concessions concerning Confession and Holy Com
munion, the Code has made it easier than ever to gain the 
plenary indulgences. Many working people cannot without great 
difficulty receive Holy Communion on weekdays, while they can 
comply with the other conditions (for instance, a visit to the 
church, participation in some devotion in the evening, etc.). 
Besides, in many parishes confessions are never heard on week
days, except before the first Fridays and on Saturdays. The 
present concession gives two weeks’ time for the Confession and 
nine days for the Holy Communion necessary to gain any of 
the indulgences for which the reception of the' Sacraments is 
required. Those who go to Confession regularly twice a month 
and those who receive Holy Communion daily (or almost daily), 
do not have to go to Confession specially for the purpose of 
gaining the indulgences. The Jubilee indulgences follow special 
rules, and the requirements for gaining them are announced in 
the special papal document published on those occasions.

Obligatory Good Works and Indulgences

850. An indulgence cannot be gained by a good work which 
one is already bound to perform by reason of some law or pre
cept, unless the document of concession explicitly states the con
trary. However, the person who performs a good work enjoined 
on him as a penance in Sacramental Confession may, if such 
work is perchance enriched with indulgences, perform the pen
ance and also gain the indulgences (Canon 932).

The Code settles a controversy, and clearly states that good 
works which one is obliged by law or precept to perform cannot 
at the same time count as a good work necessary for the gaining 
of indulgences. Thus, the assistance at one Holy Mass on Sun
day cannot count as a visit to the church; the saying of the 
Divine Office by those who are obliged to it cannot count as 
prayer requisite for the gaining of an indulgence. In the former 
law a decision of the Sacred Congregation of Indulgences, May 
29, 1841, had settled the question that obligatory prayers, like 
the Divine Office, did not count as prayer prescribed for the 
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gaining of an indulgence.70 As to other good works, the matter 
was not settled, though Pope Benedict XIV mentions the con
troversy in his Constitution “Inter Praeteritos,’’ § 53, and says 
that the truer opinion seems to be that a condition for the gain
ing of an indulgence cannot be satisfied by a good work which 
a person is bound to perform.77

Religious Articles or Places to which Various Indulgences 
Are Attached

851. To one and the same object or place various indulgences 
may be attached under different titles. But by one and the same 
good work which is enriched with indulgences from various 
sources, the several indulgences cannot be gained, unless the 
good work required is Confession or Holy Communion, or unless 
the concession of the indulgences explicitly allows the cumula
tive gaining of the various indulgences by one and the same 
work (Canon 933).

As the Church desires that works of devotion or charity tc 
which indulgences are attached should be performed frequently, 
she wants her children to repeat the good works to gain the 
various indulgences which might have been attached to the same 
kind of good works under different titles. Thus, one may bless 
the rosary beads with the various indulgences, Dominican, 
Crozier, Bridgettine, etc., if one has the faculty; but a person 
cannot by one and the same prayer on those beads gain at the 
same time all the various indulgences, unless by special con
cession of the Holy See some of them may be gained cumula
tively. Pope Pius X granted the special favor that rosaries 
blessed with the Dominican and Crozier indulgences may serve 
to gain both indulgences at one and the same time by the same 
prayers (June 12, 1907, Acta S. Sedis, XL, 442).

Faculties to Bless Religious Articles and to Attach 
Indulgences to Them

It was formerly the practice to apply to certain religious 
organizations to obtain the faculty to bless the religious articles

" Decreta Authentica, n. 291.
"December 3, 1749; Opera Omnia Bened, XIV, XVII, pars 1, 160; 

Gasparri, “Fontes Cod. Jur. Can.,** II, 265. 
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and to attach to them indulgences, when the blessing was re
served to the religious organization. Thus a priest might apply 
to a major superior of the Friars Minor to obtain the faculty to 
erect the Stations of the Cross and to attach to them the indul- 
gences of that devotion. The same procedure was followed in 
obtaining the faculty to bless rosaries, medals and scapulars, 
etc. Similar faculties to bless religious articles with the indul
gences could be obtained also by enrolling in certain Pious 
Unions and other associations in which the priest members 
shared in those faculties. However, by Decree of the Sacred 
Penitentiary, March 20, 1933, the faculties which certain Pious 
Unions and other associations enjoyed of empowering their priest 
members to bless those articles and attach to them the indul
gences were revoked. This Decree did not affect those faculties 
which religious orders and congregations had to bless religious 
articles and attach to them the indulgences, especially with 
reference to those blessings which are reserved to the religious 
organizations, but in future the religious superiors can delegate 
them only to their own subjects, and not to other priests who 
are not members of that religious organization. From the date 
of the Decree, March 20, 1933, application for such faculties, 
accompanied by letters of recommendation or endorsement of 
the Ordinary, must be sent directly to the Sacred Penitentiary.78 
Priests, however, who had received these faculties by enrollment 
in a Pious Union or some other type of association prior to 
March 20, 1933, still retain them. So declared the Sacred Peni
tentiary, March 2, 1937.7®

In reference to the form of the petition to be directed to the 
Holy See in order to obtain faculties of this nature, the Sacred 
Penitentiary has made known its desire to safeguard that ap
preciation of the worth of the faculties and indults, especially 
those pertaining to indulgences which customarily come from 
that Sacred Tribunal, which is becoming. In keeping with this 
the Sacred Penitentiary has ruled that Ordinaries must not give 
recommendations and endorsements indiscriminately to any and 
all priests who may wish to apply for them, but only to those 
priests who have special reasons for which the Sacred Peni
tentiary may becomingly grant their petition. It is to be noted

™Acta Ap. Sedis, XXV, 170.
nIbid., XXIX, 58.
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that the special reasons lor which the. priest petitioner applies 
for them must be set down by the Ordinary in his letter of 
recommendation or endorsement. So much importance is at
tached to this, that unless the petition and letter of recommenda
tion of the Ordinary are drawn up in this form, in future the 
petition will receive no consideration from the Sacred Peni
tentiary.80

Prayer for the Intention of the Supreme Pontiff

852. If prayer in general for the intentions of the Holy 
Father is prescribed for the gaining of an indulgence, mental 
prayer alone does not suffice. Unless a special prayer is assigned, 
it is left to the choice of the people what vocal prayers they wish 
to say.

If a special prayer is assigned, the indulgences can be gained 
by reciting the prayer in any language provided the exact trans
lation of the same is attested by the declaration of either the 
Sacred Penitentiary or one of the Ordinaries of a locality where 
the language into which the prayer is translated is in common 
use. The indulgences, however, cease absolutely in case of any 
addition, omission or interpolation (Canon 934, § § 1-2). The 
Sacred Penitentiary has declared that additions, omissions or 
interpolations have this effect only when they effect a substantia] 
change in the prayers.81 The Sacred Congregation of Indul
gences by Decree of June 3, 1888, had permitted the recitation 
of the Hail Mary according to the form in use among the Ruthe- 
nians and others of the Oriental Rite and gave to it the same 
effect as the form in use in the Latin Church in regard to the 
gaining of indulgences whenever the recitation of this prayer is 
required. The Sacred Congregation for the Oriental Church on 
April 22, 1944, declared that the above-mentioned Decree is still 
in force, and declared further that it does not hold for Orientals 
only, but also extends to any members of the Latin Rite who may 
recite the Angelic Salutation according to the form in use among 
the Orientals. Finally, it ruled that the indulgences of the 
Rosary can be gained by all who use this form of it, although

“Letter of the Apostolic Delegate to the U. 8., May 16, 1942.
«November 26, 1934; Acta Ap. Sedis, XXVI, 543. 
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the Sacred Congregation «admonished- that- nothing should be 
changed in the form* of public recitation.82

For the gaining of the indulgences it suffices to say the 
prayers alternately with a companion, or to follow the prayers 
mentally while they are recited by some one else (Canon 934, 
§ 3).

The intentions of the Supreme Pontiff for which one is to 
pray are: the exaltation of the Church, propagation of the faith, 
ending of heresy and schism, conversion of sinners, peace and 
harmony among Christian rulers and nations, and other bless
ings for the welfare of Christianity. It suffices to have the gen
eral intention to pray for the intentions of the Pope or the 
Church. The Code does not specify the amount of prayer or 
the length of time that one is to pray for the intentions of the 
Church. The Holy See had been previously asked to decide 
whether five Our Fathers and Hail Marys were sufficient, but 
the Sacred Congregation of Indulgences answered that the 
prayers to be said were left to the choice of the faithful when 
no specified prayer is demanded.83 The question was again 
proposed whether the opinion of some authors saying that one 
Our Father and Hail Mary is sufficient must be rejected, and 
the opinion of those ;who say five Our Fathers and Hail Marys 
or its equivalent arei necessary, should be upheld. The Sacred 
Congregation of Indulgences answered that in reference to this 
point the Decree just quoted is a sufficient answer.84 The Holy 
See evidently left it to the good will of the individual how long 
he wants to pray. However, in an Instruction of the Sacred 
Penitentiary, July 3, 1924, to confessors in reference to the 
Jubilee Indulgences, the statement is made that “by the com
mon opinion the recitation of five Our Fathers, Hail Marys and 
Glorias, suffices to comply with the condition to pray for the 
intention of the Holy Father” (Acta Ap. Sedis, XVI, 337). 
The Sacred Penitentiary, however, in declarations of July 5, 
1930, and September 20, 1933, has laid down the following rules 
in the matter: (a) for gaining any toties quoties plenary indul
gence the prayers to be said for the intention of the Holy Father 
shall consist of the Our Father, Hail Mary, and Glory be to the

a Acta Ap. Sedis, XXXVI, 345.
“ May 23, 1841: Collectanea de P. P., n. 922.
M Sept. 13, 1888; Collectanea de P. F.t n. 1693.
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F.ather, repeated six.times;80 (b*) in grants of other indulgences 
the words, “to pray for the intentions of the Supreme Pontiff,” 
require, besides the other good works prescribed, the recital of 
one Our Father, Hail Mary, and Glory be to the Father, or 
some other prayer of one’s choice. Finally, it declared that the 
words, “to visit a church or oratory,” mean that one must enter 
the sacred place and there say some prayers, even mental 
prayers, unless certain specific prayers are prescribed.80

853. Indulgenced prayers may be said in any language pro
vided the translation is correct and authorized in the manner 
stated by the Code. The authorized versions must be followed 
faithfully by the person, who must recite the prayers without 
adding to, abbreviating or modifying them. As to the interpola
tion or insertion of the mysteries of the Holy Rosary after the 
first part of the Hail Mary, the Sacred Penitentiary, July 27, 
1920,87 stated that the practice could not be observed and propa
gated without losing the indulgences. The question was raised 
again on account of the widespread custom of thus saying the 
Rosary in Switzerland and in Germany, which custom had been 
approved in 1859 by Pope Pius IX for places where this custom 
had already become established. The Sacred Penitentiary, Jan
uary 22, 1921, answered: (1) the general law of the Code does 
not revoke the indult of Pope Pius IX; (2) the Holy Father 
was to be requested for an extension of the same indult in favor 
of all persons in any place or country who are accustomed to 
recite the Holy Rosary in that manner.88 The Holy Father ex

pended the Indult as requested. Subsequently it was extended 
to the Catholics of the Greek-Ruthenian Rite and those of the 
Greek-Slavonic Rite.80

854. The various approved Litanies must be chanted exactly 
as they stand in the approved formulas in order to gain the in
dulgences. Thus, it does not suffice if the choir sing two or 
three invocations without the “ora pro nobis,” and the people 
answer “ora pro nobis” once after every third invocation. This 
is a mutilation of the Litanies. The Sacred Penitentiary allows 
the choir to sing three of the invocations together with the

B^cto Ap. Sedis, XXII, 363.
"Ibid., XXV, 446.
"Ibid., XIII, 163.
"Ibid., XIII, 163.
"Ibid., XXII, 292, XXIII, 88.
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responses, and the people answer by singing the fourth invoca
tion and response.90 There was a collection of indulgenced pray
ers, called “The Raccolta,” which was pronounced by Pope Leo 
XIII, May 24, 1886, as genuine and authentic. A translation 
into English was made by the Oratorian Fathers of England with 
the approval of the said Congregation. A new collection of in
dulgenced prayers and good works (Preces et Pia Opera) pub
lished in 1938 replaces “The Raccolta.”

An exception from the rule that the indulgenced prayers 
may be said in any authorized translation is the Little Office 
of the Blessed Virgin, which must be said in Latin. The Sacred 
Congregation of Indulgences extended the indulgences to the 
private recitation of the Little Office in the vernacular.01 When 
Cardinal Mercier requested that the indulgences be extended 
also to the recitation by religious communities of the Little 
Office in the vernacular, the Sacred Congregation stated that 
it is to be considered a private recitation, when the community 
recites the office within the enclosure, and, even if they recite 
it in a church or public oratory attached to the religious house, 
but the recitation is done while the doors are locked and the pub
lic is kept out, it is still a private recitation and the vernacular 
can be used without loss of the indulgences.02

Faculty of Confessor to Commute Prescribed Good Works

855. The good works prescribed for the gaining of indul
gences may be changed by confessors to others for the benefit 
of people who for reason of a legitimate impediment cannot 
perform the prescribed works (Canon 935).

By Decree of the Sacred Congregation of Indulgences, Sep
tember 18, 1862, Pope Pius IX granted confessors the faculty 
to commute the prescribed good works in favor of persons who 
were habitually infirm, and who could not leave the house on 
account of some permanent ailment. That decree speaks of the 
commutation of Holy Communion and the visit to a church or

“July 21, 1919 {Acta Ap. Sedis, XII, 18); S. Congregation of Rites, 
October 15, 1920 {ibid., XII, 548), November 10, 1921 {ibid., XIII, 566), 
November 6, 1925 {ibid., XVIII, 21).

•’August 28, 1903; Acta S. Sedis, XXX VI, 185.
“December 18, 1906; Acta S. Sedis, XL, 187.
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public oratory.03 The Code is more general in its concession, 
not only regarding the good works demanded, and also as to 
the impediment, which need not be physical but may be a prac
tical impossibility to do the prescribed works. Since, however, 
commentators hesitated to extend the power of confessors to 
commute the requirements for gaining toties quoties plenary 
indulgences to include the authority to commute also the re
quired visit to a certain church, the Committee for the Authen
tic Interpretation of the Code declared on January 19, 1940, 
that Canon 935 confers upon confessors the authority to com
mute into other good works the requirement to visit a certain 
specified church.04 The confessor may commute the required 
conditions, not only during, but also apart from Confession, for 
the Code does not restrict his faculty to the sacramental forum. 
It is understood that the confessor can commute the prescribed 
good works of those indulgences only which the person could 
have gained in the place where he lives, if he were not pre
vented by unusual circumstances or peculiar conditions which, 
while they last, make the fulfillment of the conditions either 
physically or morally impossible. That much seems to be certain 
both from the Decree of September 18, 1862, and also from a 
reasonable interpretation of Canon 935, for that Canon cannot 
mean that the confessor can enable the penitent to gain every 
indulgence that may be gained anywhere by simply imposing 
other good works. An interesting general commutation of the 
requirements for gaining the indulgences of the Rosary and 
those of the Stations of the Cross, with the use of a crucifix 
blessed for the purpose, was made by the Sacred Penitentiary 
on November 9, 1933. Formerly, to gain those indulgences, the 
rosary or crucifix had to be held in the hands. Now they can 
be gained, even if one cannot conveniently hold the rosary or 
crucifix in his hands while saying the required prayers, pro
vided he carries on his person the rosary or crucifix blessed for 
this purpose.05 ’ *

"Decreta Authentica, n. 393; also published in Acta 8. Sedis, II, 638.
"Acta Ap. Sedis, XXXII, «2.
"Acta Ap. Sedis, XXV, 502. For some noteworthy grants of indul

gences of special interest to tho clergy, seo App. Ill, 12, b.
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How Mutes Mat Sat Praters for the Gaining 
of Indulgences

856. Mutes can gain the indulgences attached to public 
prayers if, praying in the same place together with the other 
people, they raise their hearts and minds to God. In the case 
of private prayers, it suffices that they say them mentally, or 
by the sign language, or merely read the prayers by sight 
(Canon 936).

The Code sums up former Decrees on this matter. A Decree 
of the Sacred Congregation of Indulgences, February 16, 1852, 
had granted the mutes the favor of gaining the indulgences 
which require a visit to a church and prayer for the intentions 
of the Holy Father by visiting the church devoutly and raising 
their hearts and minds to God. At the public prayers the same 
Decree said that their presence there with the other people and 
interior prayer was sufficient. As to private oral prayers, the 
confessor could commute them to other good works.90 The last 
provision of the Decree of 1852 was retained by Decree of July 
18, 1902, but it granted general permission to the mutes to say 
the prayers mentally or to read them with their eyes without 
any pronunciation, so that they need not apply to the confessor 
for a change of the prayers to other good works.07

TITLE V

OF EXTREME UNCTION

Matter and Form of the Sacrament

857. The Sacrament of Extreme Unction must be admin* 
istered by the sacred anointings, with the use of the olive oil 
properly blessed and the words prescribed in the rituals ap
proved b/the Church (Canon 937).

Early formulas for the blessing of holy oils have been handed 
down to us in the Sacramentarium Gelasianum, but the custom 
of blessing oil is older than that document.1 In a letter to

* Decreta Authentica, n. 355; Raccolta (London, 1920), p. xiii.
" Acta S. Sedis, XXXV, 570.
* Binterim, “Denkwiirdigkeiten, ” VI, part III, 246.
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Bishop Decentius, Pope Innocent I (401-417) speaks of the oil 
blessed by the bishop for the purpose of giving the Sacrament 
to the sick. Catholic tradition teaches that the blessing of the 
oil by the bishop is necessary for the validity of the Sacrament, 
and it further teaches that the Supreme Pontiff can give the 
power to a priest to bless the oleum infirmorum.2 The Greek 
priests have by a long-standing tradition the right to bless this 
oil, and this right has been explicitly recognized in a Consti
tution of Pope Clement VIII, August 31, 1595.3

858. The form or words which are to accompany the anoint
ing are not explicitly mentioned in the Code. We are referred 
to the approved rituals of the Church. The Apostle St. James 
in his reference to the Last Anointing does not mention any 
definite form of prayer, but merely says that the presbyters are 
to pray over the sick person. It is a well-known fact that there 
has been a variety of forms used in the Church in the course 
of the centuries. Not only does the Greek form differ from the 
Latin of our present Roman Ritual, but even within the Latin 
Church various forms were in use in various dioceses until the Ro
man Ritual (published in the sixteenth century) was introduced 
into most dioceses of the Latin Rite. The so-called indicative 
forms like that of the Celtic Church (Ungo te de oleo sanctificato 
tn nomine Trinitatis, ut salveris in scecula sceculorum) 4 remind 
us of the controversy of theologians whether the deprecative 
form is essential, or whether the indicative is admissible. Pope 
Benedict XIV B with many theologians holds that the indicative 
form is valid, but the obligation to use the deprecative form of 
the Roman Ritual is strongly insisted upon by him.

Chapter I

OF THE MINISTER OF EXTREME UNCTION

859. This Sacrament can be validly administered only by a 
priest. Except in the cases mentioned in Canons 397, n. 3, and

’For further discussion cfr. Benedict XIV, “De Synod. Diac.,” lib. 
VHI, cap. 1, n. 4.

’Gasparri, “Fontes Cod. Jur. Can.,” I, 343.
«Warren, “The Liturgy and Ritual of the Celtio Church,” 168.
•“De Synod. Diac.,” lib. VIII, cap. 2, n. 3.
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514, the pastor of the parish in which the sick person stays is 
the ordinary minister. In case of necessity, or with the per
mission (at least reasonably presumed) of the pastor or of the 
local Ordinary, any other priest may administer this Sacrament 
(Canon 938).

Catholic tradition has always interpreted the words of St. 
James “presbyteros ecclesiae” as ordained priests. The Council 
of Trent defines against the Lutherans that priests ordained by 
the bishop are the only ministers of Extreme Unction, not the 
elders or seniors of the laity.®

The pastor is the ordinary minister of the Sacrament within 
the territory of his parish. Canons 397 and 514 contain ex
ceptions to this rule. Canon 397, n. 3, rules that the dignitaries 
and canons of the cathedral chapter, in the order of the rule 
of precedence, have the right and duty to administer the Last 
Sacraments to their bishop. Canon 514 rules that in all clerical 
religious communities the superior of the house has the right 
and duty to give the Last Rites to his religious subjects and ’ 
the lay persons who stay permanently in his house. In the 
convents of Sisters with solemn vows the ordinary confessor 
administers the Last Rites. In other lay communities of re
ligious the pastor is the ordinary minister, unless the bishop 
has appointed a chaplain with parochial rights over the religious 
house or institute. The Code insinuates that the right to ad
minister Extreme Unction is not a personal right of jurisdiction 
but local. The pastor has the right to anoint all sick persons in 
his territory, no matter whose subjects they are. The exception 
as to the religious has to be understood of cases in which the 
religious stays in the religious house during his illness; if he is 
in a hospital or other place not subject to the religious superior, 
the pastor of the place or the chaplain, as the ease may be, has 
the right to administer the Last Sacraments.7

860. The ordinary minister is obliged in justice to administer 
the Sacrament either in person or through another priest, and 
in a case of necessity any priest is in charity bound to do so 
(Canon 939).

By accepting his office, the pastor implicitly agrees to per
form the services attached to the office for which in return the

‘Sessio XIV. can. 4, De Sacramento Extrema Unctionis.
TBlat, “Commentarium,” III, pars I, 343.
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Church gives him the income of the parochial benefice, or a 
fixed salary. Other priests have no obligation in law towards 
the people of a particular parish, except that regularly ap
pointed assistants are obliged in law to assist the pastor in the 
duties of his office. For all priests there remains the common 
duty of Christian charity to assist those who stand in need of 
help. Inasmuch as spiritual distress is more serious than tem
poral, it is evident that the obligation to give spiritual assistance 
to people in danger of death falls on any priest who knows that 
there is nobody else at hand to help them. The duty to assist 
the dying is of course proportioned to the greater or lesser 
spiritual need of the individual and the facility or difficulty 
entailed in rendering assistance.

Chapter II

OF THE SUBJECT OF EXTREME UNCTION

861. Extreme Unction can be given only to a Catholic who, 
after having attained the use of reason, incurs' a danger of 
death through sickness or old age. In the same illness this 
Sacrament cannot be repeated, unless the sick person rallied 
after the reception of the last anointing and his illness again 
becomes critical (Canon 940).

One of the direct purposes of Extreme Unction is the re
moval of the weakness of the soul induced by sin, commonly 
called the reliquia peccatorum. Therefore, a soul must have 
been capable of committing sin in order to receive Extreme 
Unction. Given this capability, one may justly presume that 
a human being has been guilty of at least venial sins in his life, 
and that therefore he is a fit subject for the reception of Ex
treme Unction. Pope Pius X in the Decree “Quam singulari” of 
August 8,1910, called it a “ detestable abuse ’ ’ not to administer 
Extreme Unction to children after the use of reason. Children 
who have not attained the use of reason (ordinarily before the 
completed seventh year of age), and adults who have been in
sane from infancy, cannot receive Extreme Unction, because 
they have not sinned.

Danger of death from sickness or old age is another essential 
condition for receiving the Sacrament. The vital peril of a 
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soldier marching into battle, or of a criminal awaiting execution, 
are not dangers of life caused by internal disorders of the 
human body. On the other hand, one may be anointed before a 
dangerous surgical operation, if that operation is to remove or 
cure a disorder of the body, which endangers life unless relieved 
by a successful operation. A person who attempts suicide and 
succeeds only in endangering his life by the wound or poison or 
other injury to the body, may be anointed if penitent.

862. The degree of danger of death is an element which is 
incapable of precise definition. It is, however, certain that the 
danger need not be imminent, nor the malady so serious that 
there is little or no hope of recovery. The ancient practice of 
the Church teaches that any ailment which may be fatal to the 
patient is sufficient ground for administering Extreme Unction, 
and one need not wait until the sickness takes a fatal turn. In 
several Rituals of the ninth and following centuries we read 
that the sick person should stand or kneel, or recite the Our 
Father and answer the questions addressed to him, all of which 
supposes that the sick person was not very close to death when 
anointed.

863. The second part of Canon 940 teaches that Extreme 
Unction can be given once only in the same sickness. In pro
tracted diseases like tuberculosis, cancer, and similar disorders, 
the disease endangering life is there, and therefore the patient 
is entitled to Extreme Unction. Often it happens that the 
patient lives a long time before the disease finally takes him 
away. If the patient has rallied after the reception of Extreme 
Unction, and is again in danger of death, he may be again 
anointed. At times it is difficult to know whether one crisis 
passed and a new crisis arose, or whether it is the same lingering 
condition caused by the same disease. If in protracted diseases 
the patient recovered and felt considerably better for quite a 
while (about one month), moralists hold that the sick person 
may be anointed again. Pope Benedict XIV says that in a 
doubt whether the same danger continues or a new crisis has 
arisen, one should decide in favor of repetition of the Sacra
ment, since repetition in that case is more in conformity with 
the ancient practice of the Church.8

•**De Synod. Dicee.,” lib. VIII, cap. 8, n. 4.
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Conditional Extreme Unction

864. When one doubts whether the siek person has attained 
the use of reason, whether he is really in danger of death, or 
whether he is dead, Extreme Unction shall be given condition
ally (Canon 941). This Sacrament is not to be administered 
to those who obstinately and impenitently persevere in open 
mortal sin; if this is doubtful, they may be anointed condition
ally (Canon 942).

Here are four cases in which Extreme Unction is to be 
given conditionally: (1) in doubt about the use of reason; 
(2) in doubt about the reality of danger of death from an ail
ment; (3) in doubt about death itself having overtaken the 
person before the priest comes to anoint him; (4) in doubt 
about the proper disposition of the soul.

The fact that one has had the use of reason is presumed in 
every person after the completed seventh year of age, and that 
presumption holds unless there is proof to the contrary. With 
children under seven years of age and with mentally defective 
persons who have been thus afflicted from infancy, doubt may 
arise whether they have been capable of committing sin. The 
Sacrament is to be given conditionally in such cases.

If the priest doubts whether the patient is really in danger 
of death, the Code rules that conditional Extreme Unction is to 
be given. The priest usually has to be guided by the judgment 
of the attending physician. If he cannot find out what the 
physician thinks of the illness, and he regards it as dangerous, 
he does no wrong by anointing the patient unconditionally. If 
he has no idea at all of the nature of the illness and at the same 
time fears to go away without anointing the sick person, he 
should anoint him conditionally.

Doubt as to actual death may arise in those cases where 
the priest arrives shortly after the sick person has ceased to 
give any signs of life. The moment when the separation of the 
soul from the body takes place, is known to nobody, but it is 
generally held that some time intervenes between the last ap
parent signs of life and the actual separation of the soul from 
the body. In cases of previous illness and gradual weakening 
of the vitality, it is generally believed that the space of time 
between apparent death and actual dissolution is very short.
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In cases of sudden collapse in accidents, strokes of apoplexy, 
and the like, some writers hold that even two hours after the 
last signs of life Extreme Unction may be given conditionally. 
The Roman Ritual directs that, in doubt as to the death of a 
person, the priest shall express the conditional anointing by the 
words: “Si vivis, per istam sanctam Unctionem, etc.”

865. The rule of the Code that Extreme Unction is to be 
given conditionally in case it is doubtful whether a person who 
was in open mortal sin is repentant, seems at first sight to be 
opposed to the common teaching of theologians that a Sacra
ment should not be given conditionally but absolutely when 
there is doubt about the disposition of the soul of the recipient. 
However, some commentators explain those words of the Code 
as a lack of will and intention to receive the Sacrament, and, 
when interpreted in that sense, the Code agrees with the common 
teaching of theologians that, if there is doubt about the inten
tion to receive the Sacrament, it can at most be administered 
conditionally. This acceptation of the words of Canon 942 seems 
reasonable. No adult who has or has had the use of reason, can 
receive any gift of God unless he is willing to receive it. Ob
stinate perseverance in open mortal sin excludes all will and 
intention to receive a Sacrament. If a person known to be in 
mortal sin is suddenly overtaken by illness which renders him 
unconscious so that he has no chance to show signs of repen
tance, the case stands somewhat different and falls under the 
next Canon.

Extreme Unction of Unconscious Persons

866. Sick persons who, while they were still conscious, asked 
for the Sacrament at least implicitly, or who very likely would 
have asked for it, may be anointed absolutely though they have 
lost consciousness or the use of reason (Canon 943).

Persons who ask for the Sacrament and subsequently lose 
consciousness certainly have the necessary intention to receive 
Extreme Unction. Proper disposition for the worthy reception 
of the Sacrament is likewise presumed in such cases, unless 
there is evidence to the contrary. If there is doubt about the 
worthiness of an unconscious person who, before becoming un
conscious, called for the priest, Extreme Unction is to be given 
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absolutely. The Church goes still further and admits an in
terpretative intention to receive Extreme Unction, for the Code 
states that to those also from whose life one can reasonably 
presume that they would have asked for the Sacrament if they 
had known or realized the approaching danger of death before 
they became unconscious, Extreme Unction is to be given uncon
ditionally. These rules are based on a reasonable presumption 
in favor of the sick person. All presumption in law falls when 
in a particular case there is evidence to the contrary, and, if 
there are circumstances which clearly indicate a want of in
tention to receive the Sacrament, no priest may administer the 
Sacrament, because God does not force His grace on anyone who 
chooses to reject it.

Catholics who have regularly practised their religion, and 
who are suddenly overtaken by illness and rendered unconscious, 
may certainly be anointed unconditionally, for of them is true 
what the Code states that they would very likely ask for the 
Sacrament if they were able to ask for it. A difficulty arises 
when neglectful Catholics are suddenly overtaken by uncon 
sciousness. In this case one must consider the character of th 
person. It may be that such a man or woman was not altj 
gether opposed to conversion, but rather delayed it from da} 
to day. In such a case, we believe the rule of Canon 942 applies 
that their intention to receive the Sacrament becomes doubtful, 
and therefore Extreme Unction may be given them condition
ally. If the opposition of a neglectful Catholic to his spiritual 
duties was so pronounced that the priest has no reason at all for 
believing it likely that he would have asked for the Sacrament 
before he became unconscious, the priest may not give him Ex
treme Unction even conditionally.

Obligation to Receive Extreme Unction

867. Though this Sacrament is not in itself a necessary means 
of salvation, nobody may neglect it. Great care and solicitude 
must be used to have the sick persons receive Extreme Unction 
while they are still fully conscious (Canon 944). -

The wording of this Canon carefully avoids a decision on 
the controversy among theologians concerning the obligation to 
receive Extreme Unction. Some theologians .(including Peter 



550 PRACTICAL COMMENTARY ON THE CODE

Lombard and St. Bonaventure) hold that there is a divine pre
cept to receive Extreme Unction. Others (e.g., St. Thomas and 
Suarez) interpret the words of St. James (inducat presbyteros 
ccclesiai) as an advice and exhortation to call the priest. The 
Council of Trent did not decide the controversy, but merely 
said: “Extreme Unction may not without sin be contemned by 
the faithful.”0 Canon 944 closely resembles the words of the 
Council of Trent. The question does not seem to be of practical 
importance, for one cannot imagine that a Catholic sound in 
mind and otherwise well disposed to receive the Sacrament of 
the dying would refuse to receive Extreme Unction, unless he 
is grossly ignorant or has a superstitious fear of the sacred 
anointing. It does happen that, on account of this superstitious 
fear, the priest in some cases cannot get the sick person to con
sent to the administration of Extremo Unction. Still, one cannot 
say that such a person despises or wilfully neglects the Sacra
ment; he is rather mentally affected and not altogether respon
sible for his refusal.

Chapter HI

OF THE BITES AND CEREMONIES OF EXTREME UNCTION

868. The olive oil to be used in Extreme Unction must be 
blessed for that purpose by a bishop, or by a priest who has 
received the faculty for this blessing from the Apostolic See 
(Canon 945). The oil of the sick is to be kept by the pastor 
in a clean and properly ornamented place and in a receptacle 
of silver or white metal; he shall not keep it in his house except 
in the case provided for in Canon 735 (Canon 946).

It has been disputed whether the blessing of the olive oil 
by a bishop is so essential to the Extreme Unction that the 
Sacrament is invalid if administered with unblessed oil or with 
oil blessed by a priest who has no special faculty from the Holy 
See. A Declaration of the Holy Office sanctioned by Pope Paul 
V, January 13, 1611, condemns as rash and bordering on error 
(propositionem esse temerariam et errori proximam) the opinion 
that Extreme Unction can be validly conferred with oil not 
blessed by a bishop. Another Decree of the Holy Office approved

• Sessio XIV, cap. 3, De Ministro Exit. Unct. 
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by Pope Gregory XVI, September 14, 1842, states that a pastor 
cannot validly, even in a case of necessity, give Extreme Unction 
with oil not blessed by a bishop.10

The Code says that the oil must be specially blessed for the 
purpose of administering Extreme Unction. The Code does not 
state that this special blessing is required for validity, nor 
whether any of the holy oils blessed by a bishop may be valid 
materia in Extreme Unction. The question remains open and, 
therefore, if the priest has only the oleum catechumenorum or 
the sanctum chrisma at hand,' he may anoint the sick condi
tionally in an urgent case, but if there is time, he must repeat, 
likewise conditionally, with the oleum infirmorum. For the 
blessing and preservation of the holy oils, cfr. above, nn. 629- 
630.

869. The anointings are to be performed with the words and 
in. the order and manner prescribed in the rituals. In case of 
necessity, a single anointing of one of the senses (preferably on 
the forehead) with the prescribed shorter form suffices, but the 
obligation remains to supply the individual anointings whei 
the danger ceases. The anointing of the loins is always to be 
omitted. The anointing of the feet may be omitted for any 
reasonable cause. Except in a case of grave necessity, the anoint
ings are to be made by the hand of the priest without the use 
of any instrument (Canon 947).

There is an ancient disputed question among theologians 
whether the anointing of the five senses is essential to the Sacra
ment of Extreme Unction. In recent times the study of ancient 
rituals has revealed such a variety in the manner of anointing 
various parts of the body that today the great majority of 
theologians do not consider the anointing of the five senses 
essential. In the Greek Church the ritual now in use prescribes 
the anointing of the forehead, chin, hands and knees. In the 
ritual of the Latin Church the anointing of the eyes, ears, nose, 
mouth, hands, feet and loins is mentioned. The Code modifies 
the Ritual to some extent. The Church has never officially 
decided what anointing is absolutely essential. The theoretical 
question is not decided by the Church. The practical procedure 
in a case of necessity, which had been considered valid by some 
authors, was sanctioned by Decree of the Holy Office, April 26,

“Denziger, “Enchiridion,” n. 1628; Acta S. Sedis» I, 41.
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1906, which states that in a case of real necessity the following 
form (with one anointing) suffices: “Per istam sanctam unctio
nem indulgeat tibi Dominus quidquid deliquisti. Arnen.” 11 
The Code reaffirms that declaration. The question was submitted 
to the Holy Office whether the individual anointings which are 
to be given immediately after the anointing under the above 
form, should be given conditionally or absolutely. The Holy 
Office, March 9, 1917, answered that they are to be given abso
lutely.12 The reason is evident, namely, the individual anoint
ings are nothing but a continuation of the same sacred rite.

870. As the imposition of hands is not essential in Extreme 
Unction, it is not necessary for validity that the priest make 
the anointings with his own hand. The Roman Ritual, however, 
prescribes that the priest dip his thumb in the holy oil and 
make with it a sign of the cross while anointing the various 
parts of the body. In danger of infection from contact with 
the sick person—which danger must not be imaginary but real 
—or any other case of true necessity, the priest may anoint by 
means of a small brush or other instrument (for instance, a 
piece of cotton rolled tight).

TITLE VI

OF HOLY ORDERS
871. The Sacrament of Holy Orders by Christ’s institution 

distinguishes in the Church the clergy from the laity for the 
government of the faithful and the ministry of divine worship 
(Canon 948).

In this first Canon on Orders the Code repeats a fundamental 
principle of Catholic faith, namely, that the distinction between 
the clergy and the laity is of divine origin. This is an essential 
constitutional element of that society which is known by the 
name of the Catholic Church. If Christ Himself* established 
the system of government of the Church, no human power can 
change this essential feature of the organization of the Church 
without thereby attempting to destroy Christ’s work. The gov
erning and ministering body of the Church is to consist of men

“ Acta S. Sedis, XXXIX, 273.
“ Acta Ap. Sedis, IX, 178. 
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consecrated and set apart for that purpose. This governing 
body is further organized in various grades or degrees and 
unified in one common head, the Supreme Executive of the 
Church who is very appropriately called the Vicar or Repre
sentative of Christ.

The history of the Catholic Church from Apostolic times 
shows that the Christians were always firmly convinced of 
the divine institution of the governing body of the Church. 
Dissenters can be found in the early days of the Church as 
well as in later centuries, but they were a small minority, and 
their separation from the Church was not prompted by con
scientious scruples that the Church was wrong in her belief in 
the divinely instituted organization. The motives for dissent 
and separation differed in various cases, but, even after the 
formation of the early sects, the separated churches kept up 
the selfsame organization by which an ordained clergy gov
erned the body of separated Christians. In more recent times, 
mostly since the Protestant Reformation, sects were formed 
which denied the fundamental principle of the constitution of 
the Church that an ordained clergy is to govern the Church. 
The effects of the denial of this principle have been rather 
disastrous to those separated churches. It has served to create 
ever-increasing divisions and subdivisions into a great variety of 
independent denominations without a definite, well-defined creed 
and with antagonistic tendencies not only towards the Catholic 
Church but also towards all other separated groups of Chris
tians.

The Sacramental Character of Holy Orders

872. In the following Canons, the term “major” or “sacred 
orders” implies the priesthood, diaconate and subdiaconate; the 
term “minor orders” implies the orders of acolyte, exorcist, 
lector and ostiarius (Canon 949). The Code does not here speak 
of the sacramental character of Holy Orders because that fea
ture does not come within the scope of Canon Law but rather of 
dogmatic theology. It distinguishes between major or sacred 
Orders (under which term fall the priesthood, deaconship, sub
deaconship), and minor Orders (those of the acolytes, exorcists, 
lectors and ostiarii, or porters).

There is only one Sacrament of Holy Orders which confers 
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spiritual power over the Holy Eucharist and over the body of 
the faithful—over the real and the mystical Body of Christ, 
as theologians express it. There is an intimate union between 
the God-Man Christ and the faithful, for He is the Head of 
the body of the faithful, and the faithful are in the New Testa
ment called members of the Body of Christ. The power con
ferred by Orders varies according to the degree to which that 
power is conferred in the various Orders..

Historical Development of the Various Orders

873. The New Testament mentions bishops, priests and 
deacons frequently. There is a difficulty in deciding whether, 
in some of the passages of the New Testament, bishops or priests 
are spoken of, for at the time when those books were written 
no technical term existed for either of these offices; and 
that the Greek words episcopus (cidaxozoc) and presbyter 
(xpea^uTepoc), strictly interpreted, are not in themselves suffi
ciently distinctive to denote bishops or priests exclusively, is 
commonly admitted by scholars of the ancient Greek language. 
Soon, however, these terms acquired a definite technical mean
ing. St. Ignatius of Antioch and St. Irenaeus, disciples of the 
Apostles, teach very plainly that there were three degrees of 
sacred ministers, bishops, priests and deacons. St. Ignatius 
of Antioch calls the priests “the bishop’s senate.” St. Cyprian 
assures us that he did nothing without consulting the priests, 
and that especially before ordinations he sought the advice of 
the priests concerning the candidates.

Apart from some references to the priests in the writings 
of the early Fathers of the Church, we read very little of their 
activities in the first two hundred years after Christ, because 
the bishops themselves administered practically all the Sacra
ments. As the Church branched out from the cities and towns 
into the country districts, and Christian communities were 
formed at a distance from the episcopal residence, the work of 
the priests assumed greater proportions, and consequently we 
hear more of them in the history of the third and succeeding 
centuries.

The deacons are mentioned very frequently in the writings 
of the early bishops of the Church. They served at the altar, 
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they distributed Holy Communion in the form of the Precious 
Blood, they received the offerings of the people during Holy 
Mass, kept order in church during the services, and were the 
assistants of the bishop in his administrative duties.

874. The subdeaconship and the four minor orders are men
tioned in a letter of Pope Cornelius to Bishop Fabius of Antioch 
about the year 250. There were at that time in the City of Rome, 
besides the bishop, forty-six priests, seven deacons, seven sub
deacons, forty-two acolytes, and fifty-two exorcists, lectors and 
ostiarii. Subdeacons are mentioned at about the same time in 
Carthage in Africa by Bishop St. Cyprian. In the Oriental 
Church we find references to subdeacons by St. Athanasius, 
Bishop of Alexandria in Egypt, and also in the Council of 
Antioch (341), which gives to the chorepiscopi the power to 
ordain subdeacons. The document known under the name of the 
Apostolic Constitutions calls the subdeacons assistants of the 
deacons.

875. The four minor orders are, as we have just remarked, 
mentioned in the letter of Pope Cornelius. With the steady 
growth of the Church the duties of her ministers also increased, 
and the great reverence with which all matters pertaining to the 
sacred worship were regarded by the early Christians made them 
set apart even for inferior offices in the Church ministers pub
licly dedicated to God’s service. The first of the four minor 
orders is that of acolytes (a Greek word meaning follower, 
disciple, or also servant). The acolytes assisted the deacon and 
subdeacon at the altar. The acolytes had more important func
tions in the early days of the Church than today. Thus, in the 
City of Rome, they were employed by the Pope to carry to the 
priests of the ancient parish churches of the city particles conse
crated in the Pope’s Mass as a sign of union between him and 
the priests who on Sunday had to say Mass in their own 
churches, and, therefore, could not attend the Papal Mass. In 
the Oriental Church the order of acolytes was not introduced.

876. The order of exorcists reminds us of the fact that, in 
the ancient heathen world, cases of diabolical possession and 
other forms of vexation by the evil spirits were frequent. We 
need only read the Gospel to learn how people suffered from the 
evil powers of the spirit world. The extraordinary powers which 
God gave to many of the early Christians (the so-called charis- 
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mata), were evidently intended for the special needs of those 
times when the Christian faith had to fight against all the powers 
of heathenism to establish the reign of Christ over the souls of 
men. Among these specially favored Christians there were many 
who had the power of expelling evil spirits from people tor
mented by them. When the Church was well established in the 
heathen world, these extraordinary powers ceased, but there 
were still many cases of diabolical possessions, and the Church 
ordained the exorcists for the purpose of combating the evil 
spirits whenever they showed their wicked influence over unfor
tunate human beings. In the Oriental Church the order of 
exorcists existed for some time, and is mentioned in the Synod 
of Laodicea, but later it disappeared.

877. The next minor order is that of lectors, or public readers 
of the Holy Bible in the assemblies of the Christians. After the 
orders of bishops, priests and deacons, this order is the oldest. 
The early Christian writer, Tertullian, mentions the lectors as 
ordained ministers together with the bishop, priest and deacon. 
In the writings of Bishop St. Cyprian also, the lector appears as 
an ordained minister. In the Oriental Church the office of the 
lector is mentioned in the Councils of Laodicea and Antioch. 
Later on, when the public reading of the Epistles and Gospels 
was done by subdeacons and deacons, boys were raised to the 
degree of lectors and formed into the schola cantorum to sing 
the liturgical parts of the Mass. We also find that some of the 
young lectors lived in the houses of the priests for the purpose 
of being educated by them for the priesthood.

878. Finally there is the order of ostiarii (or porters). It 
sounds very learned when the Protestant scholar Harnack looks 
to the adituus (or porter) of the heathen temples as the inspira
tion for the ostiarius of the Christian Church. However, there 
is no need to suggest such an origin of this office, for it was very 
natural that the Christian churches should have someone to 
watch over the edifice used for divine worship, to keep the place 
closed when not in use, and to open it at the proper hour. The 
sacredness of the place would suggest that the porter be ap
pointed to his charge by a sacred ceremony. In the thirteenth 
century the ringing of the church bell to call the people to the 
divine services was also made part of the duties of the ostiarius. 
In the Oriental Church the Synod of Laodicea speaks of a eler- 
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ical porter, but this office was not retained by the Eastern 
Church.

879. The tonsure is- not an order but a sacred ceremony by 
which young men are enlisted in the ranks of the clergy before 
they receive any orders. In the ancient monasteries of Egypt 
and Syria, the shaving of the heads of the monks was quite com
mon in the fourth century. The shaving or close cutting of the 
hair as a symbol of dedication to the divine service was known 
also in heathen times, at least in Egypt. That the monks of the 
East generally adopted some kind of tonsure, is well known. The 
first regulations in reference to the secular clergy prohibit them 
from letting their hair grow. In the Roman Catacombs we 
find pictures from the fifth century in which clerics have a ton- 
sure. Several forms of the tonsure developed in the sixth 
century, the most popular being the tonsura S. Petri and the 
tonsura S. Pauli. The tonsure of St. Peter gained the greatest 
popularity in the Western Church. This tonsure consisted in 
shaving the entire head with the exception of a narrow wreath
like circle of. hair around the head. It is still the tonsure of the 
Franciscans and other Friars. The large tonsure of St. Peter 
which the secular clergy received in ancient times dwindled 
down in the course of time to a very small circle shaved on the 
crown of the head, and this tonsure is still practised by the secu
lar priests in Europe. In the Oriental Church the so-called 
tonsure of St. Paul was customary, and consisted in shaving 
the entire head or at least clipping the hair very short.

After the tonsure had become common among the secular 
clergy, it was given together with the minor orders. In the ninth 
century the giving of the tonsure appears as a separate cere
mony. The fact that in the Middle Ages young children were 
frequently dedicated to the sacred ministry by their parents and 
entrusted to monasteries or churches for education for the 
clerical career, may, as some archreologists believe, have been the 
chief reason why the tonsure became a distinct ceremony. It 
was not proper to give to the young boys the minor orders, the 
duties of which they were not yet able to fulfill, and the tonsure 
was given to signify that they were devoted to God’s service. 
In the Ordo Romanus vulgatus there is an oration entitled 
“Oratio ad puerum tondepdum.” Pope Innocent III says: “By 
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the tonsure given according to the form of the Church the 
clerical status is conferred.”

880. In the laws of the Code the words, “ordain,” “order,” 
“ordination,” and “sacred ordination,” imply besides the epis
copal consecration the orders in Canon 949 (the three major and 
the four minor orders) and also the first tonsure, unless the 
nature of the case or the context show that some particular order 
or orders are referred to (Canon 950).

Chapteb I

OF THE MINISTER OF HOLY ORDERS

881. The bishop is the ordinary minister of sacred ordina
tion. The extraordinary minister is that person who, though 
without the episcopal character, has received the power to confer 
some orders either by law or by special indult of the Apostolic 
See (Canon 951).

A validly consecrated bishop can validly confer all orders 
from the minor orders to the episcopate inclusively, though he 
be a heretic, schismatic, or deposed and degraded from the epis
copal dignity, for he nevertheless retains the episcopal char
acter in virtue of which he can validly ordain, provided he 
observes the essentials of the form of ordination and has the 
intention to do what the Church does in performing the sacred 
ordination rites. For this reason the ordinations performed by 
the schismatic {Orthodox) bishops of the Greek Church, by the 
Jansenist bishops in Holland, and by the Old Catholics in Ger
many and Switzerland are considered valid.

The doctrine maintaining the validity of ordinations per
formed by heretical and schismatic bishops is generally held by 
the Church. There have been instances in history where indi
vidual authorities did not adhere to this principle, but ordained 
again men who had received orders from heretical or schismatic 
bishops. The first instance of re-ordination of this kind is said 
to have taken place when John Scholasticus, Patriarch of Con
stantinople (564-578), ordered that a number of clerics who 
returned from heresy be deposed from the sacred orders received 
in heresy and be re-ordained in the same orders. There are also 
some Canons of the Council of Nicaea (325) and the Synod of 
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Constantinople (381) which seem to declare null and void the 
orders conferred by heretics, but they are explained by most 
canonists to the effect that the canonical and juridical conse
quences of such orders were not admitted by the Church, and 
that a certain rite of reconciliation had to take place before 
the men ordained by heretics were permitted to exercise the 
functions of their orders.

The Extraordinary Minister of Ordination

882. The Code states that some orders may be conferred by 
a cleric who is not a consecrated bishop, and that this extraor
dinary power is granted either by the law of the Church or by 
special indult of the Apostolic See. In the present legislation 
of the Church Cardinals, abbots, vicars and prefects Apostolic 
have the power to confer the tonsure and minor orders only. It 
is supposed that these men are not consecrated bishops but have 
only the order of the priesthood. Before the Council of Trent 
many abbots had the power by special privilege to give also sub- 
deaconship.

883. Whether priests have ever received from the Holy See 
the power to confer deaconship and the priesthood, and whether 
such a power can be given to a priest by the Supreme Pontiff, is 
an interesting question. It seems that, by the Constitution “Ex
poscit” of April 9, 1489, Pope Innocent VIII gave the Abbot of 
the Cistercians at Citeaux and four other abbots of the same 
Order the power to ordain deacons. Much has been written for 
and against the genuineness of this concession. A number of the 
older prominent authors affirm the privilege. Cardinal Gas- 
parri found the document in the Vatican Archives, but he states 
that there was no mention in it of the privilege to confer deacon
ship.1 It is now claimed that this Bull is not to be found in the 
Vatican Archives. However, certain volumes of the Regesta 
and the Regesta Supplicum of the pontificate of Innocent VIII 
are missing. Dr. Gillmann (Wurzburg) defends its authenticity, 
because it was published as early as 1491 at Dijon, and the 
privilege was in use as late as the middle of the seventeenth 
century.2

xPohle, “Lehrbuch der Dogmatik,*’ III, 639; Gasparri, “De Sacra Or
dinatione/1 II, n. 798.

*Archiv fur kathol. Kirchenrccht, CIV, 57-59.
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Recently it has been asserted that in 1401 Pope Boniface IX 
granted to the Abbot of St. Osyth, in England, and to his suc
cessors forever, the power to confer on the professed subjects of 
his abbey all the orders from the minor orders to the priesthood, 
inclusively. Dr. Gillmann states that he was informed by the 
Vice-Prefect of the Vatican Archives that this Bull is to be 
found in the Archives. He also proves that the abbots in ques
tion did not have episcopal consecration, but were priests only.8 
He gives the date of the Bull as February 1, 1400, and February 
6, 1403, as the date of its recall. In his commentary on the 
Code,4 Dr. Martin Leitner relates that the English scholar, 
Egerton Beck, sent him copies of two documents of Pope Boni
face IX—one of February 1, 1401, granting the above-mentioned 
privilege, and another of February 6, 1404, revoking it. His 
conclusion is that there is no pronouncement of the Church 
either in the Council of Trent or in any other dogmatic docu
ment by which it has been decreed that the Supreme Pontiff 
does not possess the power to delegate to a priest the faculty to 
ordain deacons or priests. Strange as this opinion may seem, 
it finds its counterpart in the opinion of many theologians of 
the Middle Ages, who held that the minor orders conferred the 
Sacrament of Orders, and yet they did not call in question the 
power of the Supreme Pontiff to delegate priests to confer these 
orders.

Ordinations Reserved to the Roman Pontiff

884. It is not lawful for anyone to raise a man who has been 
ordained by the Roman Pontiff to higher orders without faculty 
from the Apostolic See (Canon 952).

In deference to the Holy Father, the Code rules that, if His 
Holiness has given some orders to a man, no inferior authority 
shall confer on such a man further orders without permission 
of the Supreme Pontiff. It rarely happens that the Holy Father 
himself ordains anyone, for the ordinations at Rome are con
ferred by the Cardinal Vicar of Rome who executes all diocesan 
affairs in the name of the Supreme Pontiff. The rule of Canon 
952 dates from the time of Pope Innocent III. The cleric

■ Ibid., CV, 474.
4 “Handbueh dea kath. Kirchenr.,” II, 117. 
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ordained by the Roman Pontiff has precedence among clerics of 
the same rank and order, as ruled by Canon 106, n. 3.

885. The episcopal consecration is reserved to the Roman 
Pontiff in such a manner that no bishop is allowed to confer 
episcopal consecration on anyone unless he has first ascertained 
that there is a papal maudate to that effect (Canon 953).

In the eighth Or do Romanus we read that, when a candidate 
had been elected by the clergy and the people of the city to fill a 
vacant episcopal see, the clergy accompanied the bishop-elect to 
Rome, and presented a written petition to the Supreme Pontiff 
to consecrate him. The Pontiff had the bishop-elect conducted to 
the archdeacon, whose duty it was to ask the candidate whether 
he was guilty of one of the four capital crimes {adulterium, 
sodomia, bestialitas, violatio virginis Deo consecratae). He had to 
assert his innocence by oath on the book of the Holy Gospels an' 
the relics of St. Peter. The following day the Pope assemble 
the bishops and priests who were in the city of Rome, togeth 
with the priests and the people who had accompanied the bishop 
elect to the Eternal City. One of the priests of the city for 
which the new bishop was to be consecrated had to answer the 
Holy Father a series of questions concerning the candidate, 
among which were these: what orders the candidate had already 
received; whether he was from the diocese for which he had been 
elected bishop; if he belonged to another diocese, whether he 
had dimissorial letters; whether he had been married; what 
were the reasons for electing him; had simony been committed 
in the election ? Finally, the Supreme Pontiff asked for the de
cree or acts of the election, and ordered them to be read. The 
bishop-elect was then presented to the Holy Father, who asked 
him the same questions as he had addressed to the priest. The 
Pope later questioned the bishop-elect as to what books of the 
Holy Scriptures were read in his church, and finally whether 
he knew the canons. The candidate’s answer to the last ques
tion was: “Teach us, Lord.” Whereupon the Holy Father 
recited some of the ecclesiastical laws concerning ordination, 
and told him that he would receive a copy of a collection of 
canons. The examination closed with the admonition of the Pope 
to the candidate to keep the fast on the day previous to his 
consecration.

886. It is beyond the scope of this commentary to attempt to 
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give even a brief outline of the history of the election of bishops, 
because there have been many changes in the manner of election 
in the course of centuries, and even in the same century different 
forms of election have prevailed in the various countries. Gen
erally speaking, the bishops of the ecclesiastical province had the 
principal part in the election, but the priests and the people of 
the diocese had also a voice in the election; this was the system 
in the Church for many centuries. The metropolitan or arch
bishop of the province had the right of confirming the election 
and of consecrating the new bishop with the assistance of two 
bishops of the same province.

In the twelfth century the right of electing the bishop had 
passed into the hands of the Cathedral Chapters in many coun
tries of Europe. In the thirteenth century we frequently find 
that the Supreme Pontiff reserved to himself the right to choose 
the bishops for vacant dioceses. At about the same time the 
Roman Pontiffs reserved to themselves the right of confirmation 
of the election by the Cathedral Chapters and the consecration of 
the new bishop. The Code in Canon 329 states that the Supreme 
Pontiff has the right freely to nominate bishops, but it does not 
abolish the rights of election, nomination or presentation of 
bishops, where such rights have been recognized by the Church 
before the Code was promulgated. In the United States all 
bishops are nominated by the Supreme Pontiff, but in many 
other countries one of the other systems is in vogue. In all cases 
the Holy See reserves to itself the canonical institution and con-, 
secration of bishops. No bishop can be consecrated or take «pos
session of the diocese without authorization by the Supreme 
Head of the Church.

887. The consecrating bishop must employ two other bishops 
to assist him in the consecration, unless the Apostolic See has 
given a dispensation in this matter (Canon 954).

It is generally admitted that one bishop suffices for the valid 
consecration of a bishop. The custom of having three bishops 
officiate at the consecration of a bishop originated in the early 
centuries of the Church. The Apostolic Constitutions prescribe 
that three (or at least two) bishops shall perform the consecra
tion of a bishop. The (Ecumenical Council of Nicaea (325) passed 
the law that all the bishops of the respective ecclesiastical prov
ince, or at least three, shall be present at the election and 
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consecration of a bishop. Exceptions to this law were made at 
times by the Supreme Pontiff. Thus we read that Pope Gregory 
the Great allowed St. Augustine, Bishop of Canterbury in Eng
land, to consecrate bishops without the assistance of any other 
bishops.5 In 1562, Pope Pius IV granted permission that in the 
East Indies one bishop with the assistance of two dignitaries or 
canons might consecrate a bishop.

Candidates to Be Ordained by Their Own Bishop

888. Everyone shall be ordained by his own proper bishop or 
with legitimate dimissorial letters received from him. The 
proper bishop shall himself ordain his own subjects, unless pre
vented from doing so by some good reason. He cannot, however, 
lawfully ordain a subject of an Oriental Rite without an Apos- » 
tolic indult (Canon 955).

It is evident that the personal qualifications of the candidates 
for ordination, their responsibility to a bishop as their superior, 
and their proper maintenance after ordination, are of the great
est importance for the dignity of the clerical state. Nobody i: 
better qualified to pass judgment on these important points that 
the bishop in whose diocese the candidate is domiciled. While 
the law of the Church under proper safeguards does allow men 
a choice of the field of work in the sacred ministry, the general 
rule is that the bishop ordain his own subjects for the ministry 
in his diocese. If one diocese has more vocations than are neces
sary for the ministry of the diocese, and other sparsely settled 
dioceses need men for the ministry, arrangements can be made 
according to the rules of the Code for the transfer of clerics 
from one diocese to another.

889. The history of the Church shows that, as early as the 
end of the third century, there were laws forbidding bishops to 
ordain men who by right did not belong to their diocese. How 
did a person become a subject of a bishop for the purpose of 
ordination? Naturally, domicile or long-standing residence in 
a diocese appears among the first of the ways by which a man’s 
diocese and bishop were determined. Baptism in a diocese is also 
mentioned in the early legislation as one of the ways in which

•Pohle, “Lehrbuch dor Dogmatik,” III. 636. 
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one became a subject of the bishop of the place of baptism, but 
it does not seem certain that baptism alone sufficed.

In the time of Pope Boniface VIII birth in a diocese, or the 
acquisition of an ecclesiastical benefice, entitled the bishop to 
consider a man as his subject in the matter of ordination. A few 
more ways in which a bishop became competent to ordain a man 
were added (e.g., familiaritas and incardinatio)t but domicile 
seems to have been the most important of all the ways by which 
a bishop became competent to ordain a man, and this title of 
domicile is the only one under which the Code allows a bishop to 
consider a man his subject in the matter of ordination, as will be 
seen in Canon 956.

The Code practically withdraws all jurisdiction in the matter 
of ordination from the bishops of the Latin Rite over subjects 
of Oriental Rites. At the present time there are many Orientals 
settled in the United States, and it may happen that a young 
man who grew up in an English-speaking parish hardly realizes 
that he belongs to an Oriental Rite. Still, the fact that the 
Orientals attend services regularly in a church of the Latin Rite, 
as many have to do because there are but few priests of the 
Oriental Rite in the United States, does not make them Catholics 
of the Latin Rite. Permission of the Holy See is required to 
change from the Oriental to the Latin Rite.

The Code states that the proper bishop shall personally or
dain his own subjects, unless he is impeded by some just reason. 
The law here intends to impose a true obligation, but from the 
wording of Canon 955, § 2, it is evident that there is no question 
of a grave obligation but of a light one only, because it is stated 
that any reasonable cause excuses the bishop from the obligation. 
Such reasonable causes are advanced age, indisposition of mind 
or body, lack of time, urgency of other affairs and engagements, 
etc.

Rules Determining the Proper Bishop of Candidates for 
Ordination

890. In so far as the ordination of seculars is concerned, that 
bishop alone is the proper minister who is the Ordinary of the 
diocese in which the candidate for promotion to orders has his 
domicile and place of origin, or his domicile only. In the latter 
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case, however, the candidate must declare upon oath his inten
tion of remaining permanently in the diocese, unless he has 
been already incardinated in another diocese by first tonsure, 
or is destined for the service of another diocese as stated in 
Canon 969, or is a professed religious as stated in Canon 964, 
n. 4 (Canon 956). The reason for the last exception evidently 
is because the religious has the obligation to serve his community 
according to the commands of his superiors.

The Canonical Domicile

891. It is necessary for the understanding of Canon 956 to 
recall the rules of the Code on the canonical domicile contained 
in Canons 92-95 (cfr. nn. 69-72). If both father and mother 
are dead, the legal guardian’s domicile counts as the domicile 
of the minor ward. If no legal guardian was appointed for the 
minor children, the Code does not state whether they have any 
domicile at all during minority. Very likely such children can
not acquire a canonical domicile of their own until they are 
twenty-one years of age.

892. A few examples will illustrate who the proper bishop 
is in the various cases covered by Canon 956:

A man is born in diocese A and has his parental domicile 
in diocese A. The bishop of diocese A is the only one who can 
ordain the young man or allow another bishop to ordain him for 
diocese A.

A man is born in diocese A but has his parental domicile in 
diocese X. The bishop of diocese X is the only one who has the 
right to ordain the young man but the candidate before receiving 
tonsure has to take the oath that he intends to stay permanently 
in the diocese. If the parents of this man should afterwards 
establish their domicile in diocese Z before the young man is 
twenty-one years old, he does indeed acquire domicile in the 
diocese Z but, having already been incardinated by first tonsure 
in diocese X, the bishop of diocese X has the right to ordain the 
young man. But what of the candidate who has no domicile? 
The Committee for the Authentic Interpretation of the Code on 
August 17, 1919, answering the Archbishop of Armagh, de
clared that the proper bishop for the ordination of such a candi
date is the Ordinary of the place where the ordination takes 
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place, provided the candidate first acquires a domicile there 
with the oath spoken of in Canon 956.°

A man has his domicile in diocese A but in that diocese there 
are too many men who apply to the bishop to study for the 
priesthood. If the bishop should say that he has no vacancies in 
the diocese but that he would be willing to let the young man 
study in his seminary and in the course of time ordain him under 
the condition that he will arrange with another bishop to go into 
his diocese after ordination, we have a case contemplated in 
Canon 969, and referred to in Canon 956. The young man is or
dained by his own proper bishop and becomes provisionally a 
member of the clergy of his proper bishop, but, in virtue of the 
previous agreement with his own bishop and with the bishop of 
another diocese, he is to be excardinated by the proper bishop 
and incardinated by the other bishop who had agreed to adopt 
him.

893. Finally, we have Canon 111, § 2, which states that by 
the reception of first tonsure the cleric is ascribed to or incar
dinated into the diocese for the service of which he has been 
promoted to the clerical state. What case is contemplated here? 
It is evident that only the bishop of domicile is authorized to 
raise a man to the clerical state, and by doing so he incorporates 
the young man into the clergy of his diocese. Is it possible under 
the law of the Code for the bishop of domicile to promote a lay
man to tonsure for the service of the diocese of another bishop so 
that by the fact of receiving tonsure the man is incardinated into 
the diocese of the other bishop without further letters of excar- 
dination and incardination ? The Committee for the Authentic 
Interpretation in the decision of August 17, 1919, declared this 
to be its precise meaning, that a candidate who receives tonsure 
from his proper bishop, but is destined for the service of another 
diocese, is incardinated into that other diocese for which he is 
ordained in virtue of Canon 111, § 2.7

894. Some years previous to the promulgation of the Code, 
the Holy See issued a Decree by which the excardination and 
incardination of laymen could be made by letter of excardination 
from the proper bishop of the layman and letter of incardina
tion by the bishop of the strange diocese into which the layman

• Archiv fur kathol. Kirchenrecht, CHI, 169.
'Ibid. 



CANON 956 567

desired to b*e received. This mode of transfer was sanctioned by 
the Holy See, because in many cases it was not easy for a young 
man to establish a domicile of his own in the diocese which he 
wished to choose as his field of labor. Under the laws of the Code 
it is made easier to establish a domicile, but even now it is diffi
cult for a young man to have a domicile of his own, for he must 
be twenty-one years of age before he can have a domicile of his 
own different from that of his parents. The easier way under the 
Code to become incardinated into a strange diocese is the incar- 
dination by first tonsure spoken of in Canon 111. All that is 
required is that the proper bishop of the young man and the 
strange bishop agree that the young man is to get tonsure for 
the diocese of the strange bishop. The Committee for the 
Authentic Interpretation of the Code was asked whether the man 
who is ordained by his proper bishop for the service of another 
diocese becomes incardinated in the diocese for the service of 
which he is ordained, or whether he is incardinated in the diocese 
of his own proper bishop. The Committee answered: Affirmative 
ad primam partem, negative ad secundam. Therefore, he be
comes incardinated in the diocese of the strange bishop by first 
tonsure.8 It is evident that the agreement of the two bishops 
must be drawn up in writing so that there is proof of the trans
fer of the young man from his proper diocese to the strange 
diocese. However, the mere fact that a candidate wishes to join 
the diocese of a bishop who is not his proper Ordinary for ordi
nation by reason of origin with domicile, or domicile only con
firmed by the oath of permanence, does not entitle that bishop 
to the right to confer upon him his first tonsure with consequent 
incardination in the diocese. In such cases, as the Committee for 
the Authentic Interpretation of the Code declared on February 
17,1930, the candidate can be promoted to first clerical tonsure 
by that bishop (who is not his proper Ordinary for ordination, 
and in whose diocese therefore he is not incardinated) only after 
he first acquires a domicile confirmed by the oath of permanence 
in that bishop’s diocese; or in virtue of dimissorial letters from 
his proper Ordinary (that is, from the bishop of the diocese 
where he was born and still has his domicile) to be promoted to

* August 17, 1919; Il Monitore Ecclesiastico (1920), p. 57; Blat, "Com
mentarium,” lib. Ill, p. I, 368. 
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first tonsure by the strange bishop to obtain the effect of incar* 
dination in his diocese.9

Incardination into Religious Communities

895. In religious orders and congregations with perpetual 
vows the young man loses the proper diocese to which he pre
viously belonged by domicile at the moment when he makes per
petual vows (cfr. Canon 585). In orders and congregations 
which have the privilege of exemption, the major superior of the 
religious organization authorizes the reception of tonsure and the 
various orders by issuing dimissorial letters to the candidates 
requesting the bishop of the diocese of the house of studies to 
ordain the men for the order or congregation. During the tem
porary vows the superior can issue dimissorial letters for tonsure 
and minor orders only, as Canon 964 rules. The Code does not 
state whether the temporarily professed religious who receive 
tonsure belong, as clerics, to the diocese or to the religious com
munity. On the one hand, the religious is not excardinated from 
the proper diocese which he had before entering religious life 
until he makes perpetual profession; on the other hand, he re
ceives tonsure for the religious community and should become 
incardinated in it, just as a young man who receives tonsure 
for a strange diocese, after previous agreement of the two 
bishops, is incardinated in that strange diocese.

Ordination Rights of Ordinaries Who Are Not Bishops

896. Vicars and prefects Apostolic, and abbots and prelates 
nullius who have episcopal consecration, are regarded as equiva
lent to the bishops of dioceses in the matter of ordination 
(Canon 957, § 1).

If they are not consecrated bishops, they ‘may nevertheless 
confer first tonsure and minor orders in the territory of their 
jurisdiction, but only during their term of office. They may 
thus ordain, not only their own secular subjects who are domi
ciled in their territory, but also others who have been presented 
to them by proper dimissorial letters of other local Ordinaries. 
Ordinations by the vicars and prefects Apostolic, abbots and

•Acta Ap. Sedis, XXII, 195. 
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prelates nullius, in excess of the powers given to them in this 
Canon are invalid (Canon 957, § 2).

The prelates mentioned in this Canon have ordinary juris
diction over their territory just as a bishop has over his diocese. 
The only reason why they cannot ordain is because, as a rule, 
these prelates do not have episcopal orders. If they are titular 
bishops, they have, of course, the same right and power to ordain 
as the bishops of regularly established dioceses.

Who Has Power to Issue Dimissorial Letters?

897. Dimissorial letters for seculars may be issued by the 
following persons during the time of their jurisdiction in the 
territory:

(1) The proper bishop after he has taken canonical pos
session of his diocese (cfr. Canon 334), though he has not yet 
been consecrated;

(2) The vicar-general by special mandate of his bishop;
(3) The vicar-capitular with the consent of the Cathedral 

Chapter after the episcopal see has been vacant for one year 
Within the year he can give dimissorial letters to those onl 
who must be ordained on account of a benefice which they hav» 
received or are to receive, or for reason of some certain office 
for which provision must be made without delay on account of 
the scarcity of clerics in the diocese. (In the United States and 
other countries which do not have cathedral chapters, the ad
ministrator of the diocese with the consent of the diocesan con- 
suitors has the same power as the vicar-capitular);

(4) Vicars and prefects Apostolic, abbots and prelates 
nullius, though they lack episcopal consecration, may issue dimis- 
sorials even for major orders.

The vicar-capitular (or diocesan administrator) shall not 
give dimissorial letters to those men who have been rejected by 
the bishop (Canon 958).

The superior who has the right to raise his subjects to the 
clerical rank should, as a rule, perform the ordination in person, 
as Canon 955 rules, but the same Canon allows him for a good 
reason to have the men ordained by another prelate. If he wants 
to send his men to another prelate for ordination, he must give 
the candidates dimissorial letters directing the candidate to pre
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sent himself to the prelate mentioned in the letters, and the 
letters contain the request of the superior that the prelate give 
to the subject the order or orders specified in the dimissorials. 
The letters also contain a statement that the necessary prelimi
nary requisites as to studies, character of the candidate, etc., 
have been investigated by the superior so that there is no canoni
cal obstacle to his ordination. It may be noted here that in the 
case of a candidate who has been incardinated into a strange 
diocese by first tonsure according to the norm of Canon 111, § 2, 
the Ordinary of the diocese of incardination is the proper Ordi
nary of ordination for his promotion to the higher orders, or 
for the issuance of dimissorial letters so that he can be promoted 
to the higher orders by another bishop. Consequently, it must 
be said that the bishop of the diocese of incardination by first 
tonsure has the exclusive right either personally to ordain the 
candidate so incardinated to the other orders or to issue dimis
sorial letters so that he can be ordained to them by another, 
according to the norm of Canon 955, § 1. The reason for this 
is because the Ordinary of the diocese of incardination by first 
tonsure is in every sense his proper Ordinary for ordination to 
the higher orders. This holds even in the case in which the 
candidate was promoted to first tonsure by his proper Ordinary, 
by reason of origin and domicile, in diocese A to obtain the effect 
of incardination in diocese B, but has not as yet acquired a 
domicile in diocese B. The Ordinary of diocese B has the ex
clusive right either personally to ordain him or to issue dimis
sorial letters for his ordination by another bishop to the higher 
orders. So declared the Committee for the Authentic Inter
pretation of the Code on July 24, 1939.10

898. The person who has the right to issue dimissorial letters 
for the reception of orders may confer these orders himself if 
he has the necessary power of orders (Canon 959).

It should be noted that, inasmuch as the law makes no distinc
tion or limitation, this rule applies both to secular prelates, such 
as the vicar-capitular (administrator), an abbot or prelate nul
lius, etc., and to religious superiors. Consequently, religious su
periors, too, who have the right to issue dimissorial letters, may, 
if they have the necessary power of orders, themselves confer the 
orders. This was true also in the former law. It would indeed

”Acta Ap. Sedis, XXXI, 321.
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be very strange that a religious superior, who is also a bishop, 
could issue dimissorial letters but could not himself confer the 
orders.

The dimissorial letters shall not be issued until after all 
testimonial letters demanded by Canon 993-1000 have been 
received. If after the issuance of the dimissorial letters by the 
Ordinary new testimonials are required, according to the law 
of Canon 994, the ordaining bishop shall not ordain the candi
date before he has received these letters. If the candidate has 
spent a sufficient length of time in the diocese of the ordaining 
bishop to contract an impediment (as determined by Canon 994), 
the ordaining bishop shall himself directly obtain the testi
monials (Canon 960).

The Code attaches great importance to the testimonials re
garding the life and character of the young man who asks to 
be ordained. The proper bishop is held responsible for the men 
whom he ordains either in person or through another bishop. 
If, therefore, a bishop sends his candidates to another bisho' 
with the request that he ordain the men for him, the la' 
demands that the proper Ordinary himself attend to the investi 
gations as to the character of the men, and all other require
ments of law for valid and licit ordination. If through sickness 
or for other reasons six months or more elapsed since the issu
ance of the dimissorial letters, new testimonials testifying to the 
good conduct of the candidate during that time are required. 
If the candidate spent these six months or more in the diocese 
of the Ordinary to whom the dimissorial letters were addressed, 
that Ordinary himself must get the testimonials covering this 
space of time before he ordains the man.

To Whom May Dimissorial Letters be Addressed?

899. The dimissorial letters may be directed by the proper 
bishop, even by a suburbicarian Cardinal Bishop, to any bishop 
in communion with the Apostolic See. Without an Apostolic 
indult, however, the bishop cannot send a candidate to a bishop 
of a Rite different from that of the candidate (Canon 961).

The reference to the Cardinal Bishops in charge of one of 
the six suburbicarian bishoprics in the vicinity of Rome is made 
here to indicate that the former law is revoked, which law re
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quired the Cardinal Bishops to send their candidates for ordi
nation to no other than the Cardinal Vicar of Rome, if they 
themselves did not perform the ordination of their own subjects. 
Thus Pope Alexander VII ordained by the Constitution “Apos- 
tolica Solicitude,” August 7, 1662.11

Any bishop who has received proper dimissorial letters may 
licitly ordain the subjects of another Ordinary, provided he has 
no reason to doubt the genuineness of the dimissorials, and pro
vided the regulation of Canon 994 is duly observed (Canon 962).

900. The dimissorial letters may be limited or revoked, either 
by the Ordinary who issued them or by his successor in office, 
but once they have been issued they do not become void by loss 
of office of the Ordinary who issued them (Canon 963).

The proper Ordinary who issues the dimissorial letters may 
attach conditions to the same, and the ordaining bishop is bound 
by these limitations. The Code is in harmony with the former 
law when it states that the dimissorial letters do not become 
void on the death or transfer of the Ordinary who issued them.

The law that nobody except the proper local Ordinary may 
licitly ordain a man is to be found in the Council of Nicaea (in 
325), and has been insisted upon by many Decrees of the Su
preme Pontiffs in the course of centuries, and the same law is 
retained by the Code The Code also retains the penalty against 
those who ordain the subject of another Ordinary without dimis- 
sorials from the proper Ordinary of the candidate (cfr. Canon 
2373, n. 1). As was stated above, Canon 955 forbids a bishop of 
the Latin Rite to ordain Catholics of an Oriental Rite, though 
they are domiciled in his diocese, and are therefore his subjects 
in the matter of ordination. The penalty of Canon 2373 would 
not fall on a bishop who ordains his Oriental subject without 
permission of the Holy Sec, because the said Canon speaks of 
ordaining * * alienum subditum.”

In former times some ecclesiastical colleges or seminaries 
had the privilege of promoting their students to orders without 
dimissorial letters of the Ordinaries of those students, but merely 
with the consent of the Cardinal Protector of the college and 
that of the rector. The Sacred Consistorial Congregation has 
declared that this is abolished and that the prescription of the 
common law must be observed, because there is no longer any

•“Gasparri, “Fontes Cod. Jur. Can.," I, 459.
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reason for such a privilege. The rights granted to the Sacred 
Congregation of the Propaganda by Pope Urban VIII on May 
18,1638, as well as the rights of other missionary seminaries or 
colleges dependent on that Sacred Congregation, remain intact.12

Ordination of Religious

901. The following regulations shall be observed in reference 
to the ordination of religious:

(1) A regular abbot entrusted with the government of an 
abbey, though without a territory nullius, may confer first ton- 
sure and minor orders under the following conditions: the can
didates ordained must be his subjects by reason of at least simple 
profession, and the abbot must be a priest and have legitimately 
received the abbatial blessing. Beyond these limits all ordina
tions given by him are invalid, unless the abbot is a titular 
bishop, and every privilege to the contrary is revoked;

(2) Exempt religious cannot licitly be ordained by any 
bishop without the dimissorial letters of their proper major 
superior;

(3) The superiors can issue dimissorial letters to their sub
jects spoken of in Canon 574 (temporarily professed men) for 
first tonsure and minor orders only;

(4) The ordination of all other members of any religious 
organization is governed by the laws for seculars. Every indult 
granted to superiors to issue to the temporarily professed re
ligious dimissorial letters for major orders is revoked (Canon 
964).

The foregoing Canon states by whose authority the religious 
in the various orders and congregations are to be ordained. The 
old monastic orders have their autonomous abbeys, and the abbot 
in charge of an abbey may himself give tonsure and minor orders 
to his subjects, who have at least made profession of simple 
vows. The abbot must send his subjects who have made solemn 
profession and are to receive major orders to the bishop of the 
diocese where the abbey is located, issuing dimissorial letters to 
that effect. If the abbot is a titular bishop, he may, of course, 
himself confer major orders on his solemnly professed subjects. 
Regarding the abbatial blessing, cfr. Canons 322, 625 and 2402.

“November 6, 1920; Acta Ap. Sedis, XIII, 259.
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902. All religious orders and congregations which have the 
privilege of exemption have the right to issue dimissorial let
ters, and without these letters no bishop can licitly ordain ex
empt religious. The major superior of exempt religious is 
restricted by Canon 964 in reference to the ordination of those 
subjects who have not yet taken either simple or solemn perpet
ual vows; he may admit temporarily professed religious to the 
tonsure and minor orders, but the religious must have taken per
petual vows, before he can issue dimissorial letters for the re
ception of major orders. The ordinations of all other religious 
are regulated by the laws for secular candidates. Thus, if some 
non-exempt religious organizations have received the privilege 
to issue dimissorial letters to their subjects, these concessions 
remain except the privilege that the superior may issue dimis
sorial letters for major orders to religious in temporary vows.

The underlying reason why a man who has not taken per
petual vows may not be raised to major orders is that a title 
of ordination is required, which would be difficult to procure in 
that case. Besides, by major orders the incardination into a 
diocese or a religious organization becomes permanent, and a 
religious does not lose his own diocese until he has taken per
petual vows (cfr. Canon 585). The tonsure and minor orders 
do not offer so much difficulty, for a religious in temporary vows 
who during these vows has received the tonsure and minor or
ders, or who had been thus promoted before he was received into 
the religious organization, is by dismissal reduced to the rank of 
a layman (cfr. Canon 648). Whatever the reason may be, the 
Code does not permit the exempt religious to be promoted to 
sacred orders by dimissorial letters of the major superior during 
the three years of temporary vows. Can they be promoted at 
all to major orders during the three years of temporary vows? 
It may happen that a student who enters the novitiate has nearly 
completed his theological course. Must he be kept waiting three 
years until he has taken final vows in an exempt religious organi
zation? If he belongs to an exempt organization, it seems he 
cannot be promoted to major orders without permission of the 
Holy See, for on the one hand Canon 964 rules (in n. 2) that the 
exempt religious cannot licitly be ordained by any bishop with
out dimissorial letters of their major superior, and on the other 
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hand forbids (in n. 3) the superior to issue dimissorial letters 
to temporarily professed subjects.

903. The ordination of non-exempt religious is governed by 
the law for seculars, and so is the ordination of novices in 
exempt communities and the ordination to major orders of the 
temporarily professed religious in any organization. Some com
mentators18 hold that the major superiors of non-exempt re
ligious bodies can give dimissorial letters to their temporarily 
professed subjects for tonsure and minor orders just as the 
exempt religious can. Whether that is the meaning of Canon 
964, n. 3, is not certain, and, since the former law did not give 
that right to the non-exempt organizations, it seems that the 
opinion of the commentators denying that they have that right 
under the Code is preferable. Vermeersch-Creusen (“Epitome,” 
II, n. 241) maintains that the superiors of non-exempt religious 
cannot, without a special indult or privilege which is frequently 
conceded, give dimissorial letters to their subjects. He adds 
that these religious do not need the dimissorial letters, for the 
Ordinary of the place where the non-exempt religious have their 
domicile is their episcopus proprius for ordinations, and he can 
ordain them without dimissorial letters.

904. Who is the episcopus proprius of religious whose ordi 
nation is governed by the law for seculars ? Before a religion 
has pronounced perpetual vows in a religious community, h 
does not lose the proper diocese which he had in secular life, 
as may be deduced from Canon 585. Therefore, the bishop of 
the domicile which the religious had before he entered the com
munity remains his proper bishop in the matter of ordination 
until he loses that diocese by taking perpetual vows. Unless 
the religious congregation has a special privilege in the matter 
of ordination, the bishop of domicile of the individual tempo- 
arily professed religious is the only one who has the right to 
ordain the temporarily professed religious, or to issue dimis
sorial letters to another bishop. As we saw before, temporarily 
professed religious may receive tonsure and minor orders but 
no major orders.

As to the episcopus proptius of perpetually professed re
ligious whose ordination is governed by the law for seculars, 
the Code does not give very definite information, and it is thus

“Augustine, “Commentary,” IV, 437.



576 PRACTICAL COMMENTARY ON THE CODE

difficult to point out who the episcopus proprius is in this case. 
The difficulty is accentuated by the fact that the Code states 
that by profession of perpetual vows one loses the proper diocese 
he had in secular life. If then he is to have some one episcopus 
proprius in the matter of ordination, he must acquire a domicile 
after taking perpetual vows. There are commentators who hold 
that a religious cannot have a canonical domicile, and that he 
does not need one.14 That he can and must have one is apparent 
from Canon 964, which rules that the ordination of all other 
religious not excepted in this Canon is subject to the laws of 
ordination of seculars. It seems that a religious with perpetual 
vows does acquire a domicile in the religious house to which he 
is sent by his superiors as a member of the local community. 
Unless this is admitted, there is no way in which a perpetually 
professed religious in non-exempt communities can be ordained. 
This manner of acquiring a domicile on the part of the religious 
is upheld by P. C. Voltas, C. M. F.,15 and Vermeerseh.10 In the 
former law reliable canonists like Schmalzgriiber held that a 
religious has a domicile in the place where the religious house 
is located, and to which a subject was sent by his superior to 
be there as de familial

To What Bishop Must Religious be Sent for Ordination?

905. The bishop to whom the religious superior must address 
the dimissorial letters is the bishop of the diocese wherein is 
located the religious house to the family of which the ordina/ndus 
belongs (Canon 965). The superior may direct the dimissorial 
letters to another bishop only if the bishop of the diocese has 
given permission, or if he is of a different Rite from the ordi- 
nandus, or if he is absent, or if he does not have ordinations 
on the next following regular ordination days (as pointed out 
in Canon 1006), or finally if the diocese is vacant and the cleric 
in charge cannot ordain because he does not possess the episcopal 
character. In each of the above-mentioned cases it is necessary 
that the ordaining bishop knows by an authentic statement of

““Commentar, pro Religiosis/1 V (1924), 167.
““Commentar, pro Religiosis/1 II, 307.
"Periodica, IX, 7
17 “Jus Ecel Unirers./1 lib. II, tit. 2, n. 14. 
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the episcopal curia that the superior is entitled to send his sub
jects to him (Canon 966).

The religious superiors are forbidden to send their subjects 
who are candidates for ordination to another religious house 
with a view to circumventing the bishop of the diocese, or to 
delay intentionally the issuing of the dimissorial letters until 
such a time as the bishop will either be absent or not have ordi
nations (Canon 967).

The three preceding Canons point out the bishop to whom 
the religious superior has to send his subjects for ordination. 
The bishop of the diocese where the young religious live (ordi
narily, where the house of theological studies is) is to be honored 
and recognized by the religious superior as the bishop having 
by the law of the Church the right to ordain the students of 
the religious organization. This law of the Code is substantially 
taken from a Decree of the Sacred Congregation of the Council, 
March 15, 1596, promulgated by order of Pope Clement VIII.18 
Previously it had been disputed whether the religious superiors 
who had the right to issue dimissorial letters were entitled to 
send their subjects for ordination to any bishop of the same 
Rite. The Council of Trent had merely ruled that each one shal 
be ordained by his own proper bishop. The aforesaid Decre< 
states that, according to the law of the Council of Trent, the 
religious superior must have his men ordained by the proper 
bishop, who is the bishop of the diocese wherein is located the 
religious house in which the candidates are stationed as de 
familia. Like Pope Benedict XIV in his Constitution “Impo
siti,” of February 27, 1747,10 the law of the Code forbids the 
religious superior to change the candidates for ordination from 
one house to another for the purpose of depriving the bishop 
of the place where they were stationed of the right to ordain 
the men. Canon 2373, n. 4, punishes the bishop or prelate who 
ordains these men in violation of Canon 966 with suspension for 
one year from conferring orders, which suspension is incurred 
ipso facto and is reserved to the Holy See. Some religious or
ganizations have the privilege to send their subjects for ordi
nation to any Catholic bishop, and the Code does not revoke 
such privilege.

“Gaaparri, “De Sacra Ord.,“ II, n. 919.
"Gaaparri, “Fontes Cod. Jur. Can.,” II, 56.
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Chapter II

OF THE SUBJECT OF HOLT ORDERS

906. Sacred ordination can be validly received only by a 
baptized man. For the licit reception it is necessary that a man 
have the qualifications required by the laws of the sacred 
canons, and that his proper Ordinary judge him thus qualified, 
and that he be free from any irregularity or other impediment. 
Men who suffer from irregularity or other impediment are for
bidden to exercise the orders which they have received, though 
through no fault of their own they incurred an irregularity or 
impediment after the reception of the orders (Canon 968).

From Apostolic times the tradition of the Church has ex
cluded women from becoming ordained ministers of the Church. 
The same practice obtained also in the Old Testament priest
hood, which is the type of the Christian priesthood. Though 
God Himself at times gave very important roles to women (e.g., 
Esther, Judith), they were excluded from the service of the 
altar. St. Paul’s teaching in I Cor., xiv. 34, and I Tim., ii. 11, 
is absolutely opposed to the ministry of women in the Church. 
Several of the early Fathers of the Church (e.g., St. Irenaeus, 
St. Epiphanius, St. Ambrose, St. Augustine) call it an heretical 
error to admit women to the office and dignity of the priest
hood.20 That an unbaptized man cannot be ordained, is abso
lutely certain from the tradition of the Church, which has al
ways taught that no other Sacrament can be received before 
Baptism.

907. Certain positive qualifications are required by law for 
ordination, and also freedom from certain defects of a physical 
or spiritual nature. These irregularities and impediments are 
enumerated in the Code in Canons 983-991. The proper Ordi
nary of the candidate is the judge in the matter of the requisite 
qualifications. The irregularities and impediments are not pen
alties, though some are incurred by the commission of crimes, 
but they are conditions imposed to safeguard the dignity of 
the ministry. For this reason the Code states that not only 
ordination but also the exercise of the orders actually received

■Gasparri, “De Sacra Ord.,” I, n. 124.
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is forbidden, if, even without his own fault, the person incurs 
an irregularity or an impediment.

Bishop May Not Ordain More Men than He Can Usefully 
Employ in His Diocese

908. No secular is to be ordained unless his proper bishop 
judges him necessary or useful for the churches of his diocese. 
The bishop, however, is not forbidden to ordain a subject who 
is destined for the future service of another diocese: when the 
time for his transfer has arrived, the legal excardination from 
the diocese of the proper bishop and the incardination into the 
diocese of the strange bishop must take place (Canon 969).

Canon 969 supposes that the bishop educates the young men 
destined for service in other dioceses in his own seminary with
out a previous tranfer of these men to other dioceses. When he 
ordains these men, they become members of the clergy of his 
diocese, but they have no right to look to their proper bishop 
for a position in his diocese, since, as is supposed in Canon 969, 
they agreed to enter some other diocese where there is need for 
priests. The Code does not state how one is to be destined for 
the future service of another diocese. It is evidently advisable 
that written agreements be drawn up to bind both the candi
date and the strange bishop, otherwise the proper bishop can 
have no certainty that the men ordained for the future service 
of another diocese will get into another diocese. The transfer 
by excardination and incardination cannot be made until the 
candidate has received at least the tonsure. There is no provision 
made in the Code for the excardination and incardination of a 
layman.

Who Has the Right to Prohibit Reception of Orders?

909. The proper bishop or the major religious superior can 
deny his clerics for any canonical reason (even an occult one), 
and without canonical procedure, promotion (ascensum) to re
ceive orders. The cleric has the right of recourse to the Holy 
See, and, in the case of a religious, also to the superior general, 
if the provincial has denied the promotion (Canon 970).
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The Code supposes that a man has already received at least 
the tonsure for it speaks of clerics and of “ascent” to orders. 
The case of denying ordination to a man canonically qualified for 
the priesthood is covered by the following Canon 971. To stop 
a cleric from receiving further orders, the bishop or the religious 
superior must have a canonical reason to justify his action. 
There must be lacking some requirement of the Code for the 
respective order, or some irregularity or impediment which per
haps had not been discovered before the candidate was admitted 
to tonsure. As it may happen that the candidate believes him
self unjustly rejected (especially in the case of insufficient men
tal ability in the pursuit of studies, or of conduct and character), 
the Code rules that the secular candidate as well as the religious 
has a right of appeal to the Holy See. The religious candidate 
who has been denied orders by his provincial, has the choice of 
appealing directly to the Holy See or to the superior general of 
his organization. The constitutions of some of the religious or
ganizations had a rule that their subjects were not allowed to 
have recourse to the Holy See, unless they had first subjected 
their grievance to the superior general, but direct recourse to 
the Holy See is open to the religious in virtue of Canon 970, un
less the constitutions approved by the Holy See after the pro
mulgation of the Code provide otherwise.

Freedom of Choice of the Clerical State

910. It is unlawful for anyone to force a man in any manner 
and for any reason into the clerical state, or to keep a man 
canonically qualified from entering the clerical state (Canon 
971).

From the nature of the case it seems evident that nobody 
can have any right to force a man to enter the clerical ranks. 
There has been some discussion among canonists whether the 
bishop can oblige men to become priests in case he absolutely 
needs priests for his diocese, and the opinion that he can oblige 
them has had quite a few defenders.21 That the bishop can 
force inferior clerics to receive the priesthood where the bishop 
thinks them necessary or useful for the service of his diocese,

” Gasparri, “De Sacra Ord.,” I, n. 639.
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was stated in the old Corpus Juris.22 The Code not only forbids 
the forcing of laymen into the clerical ranks, but also (in Canon 
973) forbids bishops to force a cleric in inferior orders to 
receive higher orders; nor may he forbid these clerics who do 
not want promotion to further orders to exercise the orders 
received, unless they are stopped from the exercise of the orders 
by a canonical impediment or for other reason that the bishop 
judges to be grave. Under the old law, the bishop could deprive 
them of the right to exercise the orders received, if they did not 
accept the higher orders.

Canon 2352 punishes with ipso facto excommunication nemini 
reservata all persons (except only Cardinals) who in any man
ner force a man to enter the clerical state.

911. The Code declares it wrong to keep a man from the 
clerical state if he is canonically fit. That is a logical deduction 
from the divine law. If, in contrast to the ministry of the Old 
Testament, Christ did not restrict the sacred ministry to any 
certain class of men, it follows that it should be open to any 
Catholic young man who is qualified for the clerical state, and 
is willing to devote his life to the service of God and the Church. 
We may not say, however, that every man has a strict right to 
ordination, for the bishop is free to choose whom he pleases from 
the qualified candidates, as the Holy See decided on the occasion 
of the controversy caused by Canon Lahitton’s work on “The 
Sacerdotal Vocation.” 23 The Holy See approved also the fur
ther contention of Lahitton that the sacerdotal vocation does 
not necessarily consist in a certain internal aspiration of the 
candidate or in invitations of the Holy Ghost, but that nothing 
further is required in the candidate than that the bishop legiti
mately calls him, and that he has given proof of his proper 
qualifications and has the right intention in accepting the call 
of the bishop.24 The possession of the proper qualifications with 
the bishop’s call is sufficient presumption of the divine vocation.

a Decretum Gratiani, cans. 3 & 4, Dist. 74.
3 Secretariate of State, July 15, 1912; Acta Ap. Sedis, IV, 485.
“Vermeerach, “Periodica,” VI, 262.
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Aspirants to the Priesthood Are to be Educated in 
Seminaries

912. Care must be taken that those who aspire to sacred 
orders are received into the seminary from tender age. All are 
bound to live in the seminary at least during the entire course 
of sacred theology, unless the Ordinary dispenses from this rule 
in particular cases and for grave reasons: for such dispensations 
he is responsible in conscience. Those who aspire to orders and 
lawfully live outside the seminary, shall be entrusted to a pious 
and capable priest who shall watch over them and train them 
to lead a life of piety (Canon 972).

This rule of the Code is in harmony with the Council of 
Trent which states: “Whereas the age of youth, unless it be 
rightly trained, is prone to follow after the pleasures of the 
world; and, unless it be formed from its tender years unto piety 
and religion before habits of vice have taken possession of the 
whole man. it never will perfectly and without the greatest and 
well-nigh special help of Almighty God persevere in ecclesi
astical discipline; the Holy Synod ordains that all cathedral, 
metropolitan, and other churches greater than these shall be 
bound, each according to its means and the extent of the diocese, 
to maintain, to educate religiously, and to train in ecclesiastical 
discipline a certain number of youths of their city and diocese— 
or, if that number cannot be secured there, of that province—in 
a college to be chosen by the bishop for this purpose.’ ’25

Some educators claim that it is not good for a young man 
to be separated at too young an age from the world so that he 
may try his strength and learn to fight temptation. If he is 
guarded from temptation all the years of his youth and then, 
as a young priest, meets the temptations of the world for the 
first time, there is danger that the sudden change may prove 
dangerous to his untried strength. There is a good deal of fal
lacy in the reasoning of the men opposed to seminary training. 
In the first place, though we educate the boys and young men 
in the seminary, they are not so completely shut off from the 
world that they do not know what is going on in the world. 
The time of vacation, which in the United States is usually spent

* Sessio XXIII, cap. 18, De Reform. Translation of Canons and De
crees of the Council of Trent by Waterworth, 187. 
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outside the seminary, gives the boy and the young man sufficient 
contact with the world to know its dangers and temptations— 
perhaps more than is good for them. But even if we kept our 
seminarians at school for the whole time, as seems to be the 
practice in many European seminaries, who can prove that they 
will be less qualified to withstand the temptations of the world * 
than those young men who have been educated in worldly sur
roundings? Must one taste poison to know its deadly quality? 
Is there not enough of the worldly spirit drifting into our houses 
even with the doors shut? We may feel very secure in following 
the spiritual leadership of the Church; there is no more secure 
policy.

ARTICLE I.—OF THE REQUISITES IN THE SUBJECT OF 
HOLY ORDERS

913. First tonsure and orders shall be conferred on those 
only who have the intention of advancing to the priesthood, and 
who one may reasonably expect will be worthy priests. A cleric 
who refuses to receive higher orders cannot be forced by the 
bishop to do so, nor can the bishop forbid the cleric the exercise 
of the orders received unless he is under a canonical impediment 
or there is, in the judgment of the bishop, another serious rea
son. The bishop shall not confer major orders on any candi
date unless he is certain from positive proofs that the candidate 
is canonically qualified; otherwise the bishop not only sins very 
grievously, but also exposes himself to the danger of cooperating 
in the sins of another (Canon 973).

In former times, no law obliged one who had received the 
tonsure or minor orders to advance to the priesthood, with the 
exception of the case referred to above in n. 910. He could 
stop at any of the orders, and serve the Church in them for 
his whole life. Even up to the time of the promulgation of 
the Code, there was no explicit law obliging clerics to advance 
to the priesthood, though it had become the common practice 
for all to advance, unless some impediment chanced to prevent 
the ascent to higher orders. The Council of Trent had already 
ruled that the bishop should receive into the seminary those 
boys only of whom one could reasonably foresee that they would 
persevere in the service of God and the Church,20 and it had also

a Sessio XXIII, cap. 18, De Deform,
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stated that, inasmuch as the minor orders are the entrance to 
higher orders, nobody should be admitted to these orders unless 
he seemed to be qualified to be raised in due time to higher 
orders.27

914. The Code demands that the candidate for sacred orders 
give positive proof of having the required qualifications. The 
Code here endorses the practically unanimous teaching of theo
logians that it does not suffice that there be nothing serious to 
be said against a candidate (a negative sort of qualification), 
but that the candidate has to give positive evidence of conduct, 
mental ability, and general fitness for sacred orders. Most 
writers thus hold that a candidate is not to be admitted to 
sacred orders if his fitness is doubtful, and the Code confirms 
this opinion by forbidding the bishop to confer sacred orders 
on anyone, unless he is morally certain that the candidate has 
the qualifications demanded by Canon Law.

Requisites for Licit Ordination

915. The following requisites are demanded for licit ordi
nation :

(1) previous reception of Confirmation;
(2) moral character corresponding to the order a candidate 

is to receive;
(3) canonical age;
(4) due knowledge;
(5) reception of inferior orders;
(6) observance of the prescribed intervals between orders;
(7) canonical title, if major orders are in question.
In the case of episcopal consecration, the law of Canon 331 

is to be observed (Canon 974).
The lack of Confirmation was considered an irregularity be

fore the Code became law, now it is merely called a requisite 
for licit ordination.28 The other requirements enumerated in 
the preceding Canon are individually dealt with in succeeding 
Canons with the exception of the second requisite (character), 
which was sufficiently discussed in Canons 972 and 973.

” Sessio XXIII, cap. 11, De Reform.
■Wernz, “Jus Decretal.,'* II, n. 119.
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Requisite Age for Major Orders

916. The subdeaconship is not to be conferred before the 
completion of the twenty-first, the deaconship not before the 
completion of the twenty-second, and the priesthood not before 
the completion of the twenty-fourth year (Canon 975).

The Council of Trent had ruled that nobody should be or
dained subdeacon before the twenty-second year, deacon before 
the twenty-third, or priest before the twenty-fifth year.20 It 
sufficed that these years had been commenced, not completed. 
In his Decretals,30 Pope Clement V had demanded eighteen 
years for subdeaconship, twenty-two for deaconship, and twenty- 
five for the priesthood. The Council of Trent modified the law 
of the Decretals in reference to the age of subdeacon and deacon. 
In earlier times the age for subdeaconship had been twenty 
years, for deaconship twenty-five, and for the priesthood thirty 
years.31 The dispensation from the requisite age for major orders 
is reserved to the Holy See under the general principle that an 
inferior authority cannot dispense with the law made by his 
superior.

917. The Code does not explicitly state the age at which ton- 
sure and minor orders may be received, but Canon 976 requires 
that the candidate must have begun his theological studies be
fore he can receive the tonsure. Thereby the Code changes the 
former law which required merely the use of reason for the 
reception of tonsure and minor orders. Though the Council 
of Trent32 demanded that the boys know how to read and write 
before they may be given the tonsure, it did not explicitly change

. the law of Pope Boniface VIII which merely required that a 
child have passed the stage of infancy (seven years of age) 
before a bishop might grant him tonsure.33 The Pontificale 
Romanum likewise has: ‘ ‘ First tonsure and minor orders must 
not be conferred before the completed seventh year of age.” 
The Code puts the age much higher by demanding that a candi
date for tonsure must have begun his course of theology.

"Sessio XXIII. cap. 6, De Reform.
■ Clementina}, lib. I, tit. VI, De estate, etc., cap. 3.
n Decretum Gratiani, Dist. 77, can. 4 (subdeacon), can. 5 (deacon), can. 

7 (priest).
"Sessio XXIII, cap. 4, De Reform.
a Liber Sextus, cap. 4, De Temporibus Ordinationum, lib. I, tit. 9.
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Courses of Studies Required Before tiie Various Orders

918. Neither secular nor religious candidates are to be pro* 
moted to first tonsure before they have begun their theological 
course. Though the candidate has the age required by Canon 
975, subdeaconship is not to be conferred until towards the end 
of the third year of theology, deaconship until after the com
mencement of the fourth year, and priesthood until after the 
first semester of the fourth year. The theological course must 
not have been pursued privately, but in schools destined for 
that purpose according to the plan of studies prescribed by 
Canon 1365 (Canon 976).

Canon 976 decrees that the priesthood be not conferred before 
the first semester of the fourth year of theology. Religious, 
either by standing privilege or by temporary indult, often have 
obtained the faculty of ordaining their candidates to priesthood 
after the third year of theology, the student completing his 
studies in the year after ordination. On October 27, 1923, the 
Congregation of Religious warned Superiors that in using this 
faculty they have a grave moral obligation to comply with these 
conditions: (a) to see that the ordinands complete the fourth 
year of theology, and (b) not to assign them to pastorates, 
preaching, hearing confessions, or work outside the community 
which would hamper their studies.34 In 1945 the same Congre
gation further limited the use of this privilege in favor of only 
those candidates who have completed their 26th year—every
where for Religious having it by temporary indult, and in the 
Diocese of Rome for those having it by standing privilege. •

The laws concerning the requisite knowledge of candidates 
for the various orders have necessarily changed with the general 
educational standards in the various centuries. At present the 
law of the Church does not permit a young man who is studying 
for the priesthood to begin the course of theology until he has 
gone through the elementary course or the grammar grades, the 
high-school grades and the course of philosophy. Some latitude 
must of necessity be allowed in the studies preparatory to the 
philosophical and theological course, because the standards of 
education vary in different countries. Wherefore Canon 1364, 
speaking of the schools attended before the candidates begin

** A eta Ap. Sedis, XV, 549.
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the philosophical course, says that the studies must correspond 
with the general educational standards and the standing of the 
clergy in the respective countries where the candidates are to 
serve in the priesthood. The Code again insists that the course 
of theology at least may not be made privately, but in the semi
nary. Canon 972 gave the same rule and stated that the theo
logians must live in the seminary during the course of theology. 
In particular cases and for a grave reason, the Ordinary may 
allow a student to live outside the seminary, but that clause of 
Canon 972 refers only to boarding outside the seminary, not 
to the pursuit of the theological studies, which must be made 
in a school of theology and may not be made privately.

Pope Pius XI in his Encyclical “Ad Catholici Sacerdotii” of 
December 20,1935, stressed the need for a learned priesthood in 
view of the nature and duties of the priestly state. * ‘ The priest 
should have full grasp of the Catholic teaching on faith and 
morals; he should know how to present it to others; and he 
should be able to give the reasons for the dogmas, laws and ob
servances of the Church of which he is minister. Profane sci
ences have indeed made much progress, but in religious questioni 
there is much ignorance still darkening the mind of our contem 
poraries. This ignorance the priest must dispel. Never was more 
pointed than to-day the warning of Tertullian: Hoc unum gestit 
interdum (veritas), ne ignorata damnetui (This alone truth some
times craves, that it be not condemned unheard). It is the 
priest’s task to clear away from men’s minds the mass of preju
dices and misunderstandings which hostile adversaries have 
piled up; the modern mind is eager for the truth, and the priest 
should be able to point it out with serene frankness; there are 
souls still hesitating, distressed by doubts, and the priest should 
inspire courage and trust, and guide them with calm security to 
the safe port of faith, faith accepted by both head and heart; 
error makes its onslaughts, arrogant and persistent, and the 
priest should know how to meet them with a defence vigorous 
and active, yet solid and unruffled.”

Prescribed Order and Intervals in Ordinations

919. The orders must be conferred in proper succession so 
that the omission of any is absolutely forbidden (Canon 977).
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In the ordinations the intervals of time between the orders 
are to be observed, and during these intervals the clerics shall 
exercise the orders received according to the bishop’s regulations.

The intervals between the first tonsure and the first minor 
order (ostiariate) and between the individual minor orders are 
left to the prudent judgment of the bishop. Unless the necessity 
or utility of the diocese in the bishop’s judgment demands other
wise, there must be at least one year’s interval between the last 
minor order and the subdeaconship, and at least three months 
between the subdeaconship and deaconship and between the 
deaconship and priesthood, and during these intervals all candi
dates should exercise the orders they hold.

Without special permission of the Roman Pontiff, minor 
orders and subdeaconship, or two major orders, cannot be con
ferred on a candidate on one and the same day, and all contrary 
custom is condemned. It is not even lawful to confer the tonsure 
and one of the minor orders, or all minor orders, on a candidate 
in one day (Canon 978, § § 1-3).

With reference to the ordinatio per saltum (that is, the con
ferring of some higher order with the omission of the lower 
ones), St. Thomas Aquinas says: “In the primitive Church 
some men were ordained priests who had not first received the 
inferior orders; nevertheless, they could do all that the men in 
inferior orders could do because the inferior power [of orders] 
is comprehended in the superior power, as the senses are con
tained in the intellect, and the generalship in the kingship. 
Later on it was decreed by law of the Church that one should 
not receive a higher order who had not first humbled himself 
in lower offices.”35 There are several canons in the old Corpus 
Juris forbidding the ordinatio per saltum.30 The Council of 
Trent, in various chapters of Session XXIII (notably chapter 
13), insists on a gradual conferring of the orders. Canon 2374 
punishes the candidate who maliciously had himself ordained 
per saltum (ad ordines malitiose accesserit) with ipso facto sus
pension from the order thus received.

920. Referring to the intervals between orders, Pope Bene
dict XIV states that Bishop Osius proposed the law of intervals 
at the Council of Sardica, and that the Fathers of the Council

n Summa, In 4, diet. 24, qu. 1, art. 2, qu. 5.
“Gasparri, “De Sacra Ord.,” 1, n. 495. 
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approved of it, but desired to leave it to the judgment of the 
individual bishops. Popes Siricius, Celestine and Leo the Great 
decreed that candidates should remain two years in the lectorate 
and in the order of exorcists, five years in the order of acolytes 
and subdeacons, and another five years in deaconship.87 The 
Council of Trent required that candidates for the tonsureship 
should at least understand Latin, that they should be raised 
gradually to the various orders with time to exercise each, and 
that one year after the last minor order they might be promoted 
to major orders; if the necessity or utility of the church de
manded an exception from the rule, the bishop might use his 
judgment. Subdeacons should not be promoted to deaconship 
until a year after reception of subdeaconship. Two sacred orders 
might not be given to a candidate on the same day. A year’s 
interval was to be observed between deaconship and priesthood.38 
The law of the Council of Trent on the intervals between orders 
was in force until the promulgation of the Code, which changes 
the former law in several points, as is apparent from the text 
of Canon 978.

The rule that the bishop may not confer the tonsure and a 
minor order or all minor orders on a candidate on the same 
day, is in harmony with the former law of the Council of Trent. 
The Council, however, did not insist so strongly on the separa
tion of tonsure from minor orders and of minor order from 
minor order, but left it to the judgment of the bishop. The 
Code gives the bishop no power to dispense with the rule that 
tonsure and a minor order, or all minor orders, may not be 
given to a man on the same day. The new form of faculties 
of the bishops does not contain the concession to dispense with 
this rule.

The Canonical Title

921. The canonical title for the secular clergy is the title of 
a benefice or, in default of a benefice, of a patrimony or pension. 
This title should be really secure for the whole life of the cleric 
and truly sufficient for the proper maintenance of the cleric, 
according to the rules to be laid down by the Ordinaries in

* Institutio 18, in Opera Omnia Benedicti XIV t X.
■ Sessio XXIII; cap. 11, 13, 14, De Reform. 
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accordance with the needs and circumstances of the respective 
localities and times (Canon 979).

If the cleric in major orders should happen to lose his title, 
he must secure for himself another, unless his bishop judges 
that his proper maintenance is provided for in another way. 
Prelates who without an Apostolic indult have knowingly or
dained or allowed the ordination of a subject to major orders 
without a canonical title, must assume for themselves and for 
their successors the obligation of furnishing the needy cleric 
with proper sustenance, until other provision is made for his 
suitable maintenance. If the bishop has ordained a candidate 
without a canonical title under an agreement that the one or
dained shall not ask him for maintenance, such agreement is 
null and void (Canon 980).

If there is none of the titles of ordination, spoken of in 
Canon 979, this deficiency may be supplied by the title of “serv
ice of the diocese”—and in places subject to the Propaganda 
by the “title of the mission”—provided that the candi
date shall promise under oath to serve the diocese (or the mis
sion) forever, subject to the authority of the local Ordinary. 
The Ordinary must give to the priest who was promoted to 
major orders under the title of the service of the diocese or 
the mission a benefice or office or salary sufficient for his proper 
support (Canon 981).

To safeguard the dignity of the clerical state, the Church 
has from early times forbidden the so-called absolute ordination 
—that is, the ordination of a cleric who is not attached to a 
certain church or chapel or monastery, which he has to serve 
from his first assumption into the clerical ranks, and which is 
responsible for his support. Such a prohibition was passed by 
the Council of Chalcedon in 451.30 It seems the ancient law 
was not strictly adhered to in the Middle Ages. In the Second 
Lateran Council (1179), Pope Alexander tried to stop the abuse 
of having men ordained deacons or priests who were not attached 
to anj’ church, but wandered from place to place.40 In 1198, 
Pope Innocent III extended the law of the canonical title to 
subdeaconship,41 but later ruled that clerics in minor orders 
who had sufficient goods of their own to maintain them might

* Decretum Gratiani, c. 1, Dist. 70.
" Decretales Gregorii IX, c. 4 de praebendis, lib. Ill, tit. 5.
° Ibid., c. 16 de praebendis, lib. Ill, tit. 5. 
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be promoted to major orders, though they had not yet obtained 
an ecclesiastical benefice.42 Ordinations without a title must 
have become frequent again, for the Council of Trent rules: 
“Whereas it is unseemly that those who are enrolled in the 
divine ministry should beg or exercise any sordid trade to the 
disgrace of their order; and whereas it is well known that, in 
very many places and almost without any selection whatever, 
many persons are admitted to sacred orders who by various 
artifices and deceits pretend to have an ecclesiastical benefice 
or sufficient means for their support, this Holy Synod ordains 
that henceforth no secular cleric shall be promoted to sacred 
orders unless it be first legitimately ascertained that he is in the 
peaceful possession of an ecclesiastical benefice sufficient for his 
respectable livelihood.” As to the title of patrimony, the Council 
recognizes it as a title of ordination to major orders, but it cau
tions the bishop to make certain that the patrimony or pension 
really exists, and that it is sufficient for a decent maintenance 
of the cleric.43

922. The Code admits the same two titles of benefice and of 
patrimony or pension. If a bishop ordains his subject to major 
orders or has him ordained by another without a canonical title, 
he and his successors have the obligation of furnishing the cleric 
with sufficient means for a respectable living until they provide 
for his maintenance in some other way. Besides, Canon 2373 
punishes such a bishop with ipso facto suspension for a year 
from conferring orders.

Canon 931 creates another supplementary title of ordination, 
the title of “service of the diocese,” and for missionary districts 
the “title of the mission.” This title had already been approved 
for individual countries before the promulgation of the Code, 
but it is now approved by the common law. It is, nevertheless, 
only a supplementary title, the titles of benefice and patrimony 
or pension being the regular canonical titles. Candidates who 
are promoted to major orders under this supplementary title of 
service of the diocese (or of the mission) must before their 
ordination take the oath to serve the diocese (or mission) per
manently. In the United States secular candidates are usually 
ordained under the title of ”service of the diocese,” since bene-

“fbid., c. 23 de prabendis, lib. Ill, tit. 5.
• Sessio XXI, cap. 2, De Reform.
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fices are hardly known. The irremovable pastorships in our 
country have all the requirements of an ecclesiastical benefice, 
but they are never conferred on a man who is just ordained, 
older and experienced men being promoted to such parishes. Or
dinations under the title of patrimony or of pension are justified, 
in default of the title of benefice, if the candidate has sufficient 
goods of his own, or if he is entitled to a pension either from 
secular or ecclesiastical goods. The Code leaves it to the Ordi
nary to judge whether the goods or the pension is sufficient, 
and whether there is the necessary guarantee that the income is 
secure for the life of the candidate.

Title of Ordination for Religious

923. The canonical title for regulars is the solemn religious 
profession, which is called the 1 * title of poverty.” For religious 
with perpetual simple vows, the title of ordination is the title of 
mensa communis, or congregationis, or a similar one, according 
to their constitutions. All other religious are governed by the 
law for seculars also in reference to the title of ordination 
(Canon 982).

As early as the Council of Chalcedon (451), the monastery 
is mentioned as a title of ordination, for this Council forbids 
the ordination of a cleric unless he is permanently ascribed 
either to a church or a monastery. Neither the law of the 
Decretals nor the Council of Trent made any new regulations 
concerning the title of ordination of religious. In his Constitu
tion “Romanus Pontifex” of October 14, 1568, Pope Pius V 
.states that it had happened that certain men who lived after 
the manner of religious but had never made profession of reli
gious vows, or had made such profession for a limited time only, 
and had afterwards left the religious house though they were 
ordained under the title of religious profession; he, therefore, 
forbids the ordination of those who are not professed for life.44 
Various religious organizations obtained the papal privilege 
to ordain to major orders men who had taken simple perpetual 
vows: thus, the Society of Jesus by the Constitution “Ex Sedis 
Apostolic©” of Pope Gregory XIII, February 28, 1573; the 
Congregation of the Redemptorists by Constitution of Pope Leo

“Gasparri, “Fontes Cod. Jur. Can.,” 1, 229.
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XII, “Inter Religiosas,” March 11, 1828; and others.46 A 
Declaration of Pope Pius IX, January 20, 1860, ruled that, 
during the three years of simple profession previous to the tak
ing of solemn vows, the religious could not be raised to major 
orders.40 The Decree “Auctis admodum” of November 4, 1892, 
ruled that religious organizations with simple perpetual vows 
could not promote the men to major orders under the title of 
“mensa communis,” or the title of the mission, unless the men 
had made profession of perpetual vows; in communities which 
deferred the profession of perpetual vows beyond three years, 
the men had to be at least three years in temporary vows.47

The Code recognizes for solemnly professed religious the 
ancient title of religious profession or title of poverty; for per
petually professed religious of simple vows the title of “mensa 
communis,” “congregationis,” or a similar title. All other 
religious in any religious order or congregation, in the matter 
of the canonical title, are subject to the law for seculars.

ARTICLE IL—OF IRREGULARITIES AND OTHER IMPEDIMENTS

924. No perpetual impediment which is called an irregu
larity, either from defect or from crime, is contracted unless it 
be one of those expressly enumerated in the following Canons 
(Canon 983). Irregularities are canonical impediments which 
permanently bar a man from entering the clerical state, or for
bid the exercise of the orders already received. The former law 
as well as the Code have two distinct classes of irregularities, 
one arising from defect and the other from crime. The Code 
differs from the former law in this matter by adding to the 
irregularities also a list of mere impediments. No irregularity 
or impediment has the juridical nature of a penalty; they are 
impediments specifying negatively the qualifications the Church 
demands in her ministers for admission to the service of the 
altar. The positive requirements we have seen already. The 
purpose of Canon 983 is to prevent all arbitrary exclusion of 
men from the ministry.

“Wernz, “Jus Decretal.,” II, n. 92, p. 138, note 68.
* Vermeerach, “De Religiosis Inst.,” II, 348.
n Vermeerach, op. cit., II, 435.
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Irregularities from Defect

925. The following are irregular from defect:
(1) Illegitimates, whether the illegitimacy is public or oc

cult, unless they have been made legitimate or have pronounced 
solemn religious vows;

(2) Bodily defective men who on account of debility cannot 
safely, or on account of deformity cannot becomingly engage in 
the ministry of the altar. To impede, however, the exercise of 
lawfully received orders, a greater defect is required, nor are 
actions which can be properly performed forbidden by a super
vening defect;

(3) Individuals who are or have been epileptics, insane, or 
possessed by the devil. If, after the reception of orders, they 
become thus afflicted but later on are certainly rid of the afflic
tion, the Ordinary may again allow his subjects the exercise of 
the orders which they had received;

(4) Bigamists, that is to say, men who contracted succes
sively two or more valid marriages;

(5) Men who have incurred infamy of law;
(6) A judge who has pronounced a death sentence;
(7) Men who have undertaken the office of executioner and 

their voluntary and immediate assistants in the execution of the 
capital sentences (Canon 984).

The seven defects here specifically enumerated are the only 
defects that cause irregularity. In the former law the exact 
number of irregularities of this kind was not so well defined, 
nor were the precise facts which caused such irregularities. 
The present irregularities were all contained in the former law, 
and in some instances the old Canon Law helps us to under
stand the terms employed by the Code in describing them. A 
few words of explanation on each of the irregularities from 
defect will be helpful.

926. Illegitimacy.—Canon 1114 lays down the rule accord
ing to which children are to be judged legitimate.

Canon 1116 treats of the legitimation of children by subse
quent marriage (cfr. below, n. 1150). Children who have been 
abandoned by their parents and of whose origin nothing is 
known need not be considered illegitimate, since illegitimacy 
must be certain—not'merely suspected or probable—before any* 
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one can be called irregular. Wernz remarks that at Rome and in 
many other dioceses a dispensatio “ad cautelam” is usually 
insisted upon when the candidate cannot with certainty prove 
legitimacy.'18

In the early centuries there was no irregularity from illegiti
macy, the candidates being judged on their personal qualifica
tions. However, with the progress of civilization, certain new 
ideas develop, and, when the civil laws of the European nations 
in the Middle Ages branded illegitimate children with ignominy, 
the Church had to take account of the public opinion. In the 
Council of Poitiers (1087), sons of priests and others born of 
fornication were forbidden to be promoted to sacred orders, 
unless they either became monks or led a regular life in a canoni
cal congregation. They might not be promoted to any prelacy. 
This rule became the general law of the Church by being incor
porated in the official Decretals of Pope Gregory IX.40

927. Bodily Defect.—Following the example of the Old Law 
(Lev., xxi. 16), the Church has from early times excluded from 
the sacred ministry men whose bodily defects were such that 
they could not safely, or with becoming dignity, exercise th< 
sacred functions. In the old Corpus Juris we find Decrees ij 
reference to this subject from Pope Gelasius (494), Pope Greg
ory I, Alexander II, and from some local Councils, the sum total 
of which regulations was finally embodied in the official Decretals 
of Pope Gregory IX.50 The Code does not enumerate the par
ticular bodily defects, but gives the general principle by which 
the Ordinary must be guided in admitting or rejecting a candi
date. The Ordinary must also in particular cases consult the 
decisions of the Sacred Congregation of the Council to ascertain 
whether a certain defect constitutes an irregularity. In doubtful 
cases, he may ordain the candidate or allow him to be ordained.

It should be noted that there is no accurate list of bodily 
defects which bar a candidate from the priesthood, but each 
case must be judged on the candidate’s ability to perform the 
sacred functions safely and with becoming dignity. Thus, in 
the case of a young 'cleric who* had lost his entire right hand in 
military service, the Sacred Congregation of the Sacraments,

““Jus Decretal.,” II, n. 132.,
• Decretales Gregorii IX, cap. 1, lib. I, tit. 17.
"Decretum Gratiani, e. 1, D. 55; c. 10, D. 34; c. 10, D. 55; e. 3, D. 33; 

e. 1,0. VI, qu. 2. Decretales Gregorii IX, c. 4, De clero, oegr., lib. Ill, tit. 6. 
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after first submitting the case to the Holy Office, directed the 
candidate to obtain an artificial hand and then submit to tests 
by a physician and the master of ceremonies, both of whom 
were then to testify to his ability to perform the sacred func
tions safely and with becoming dignity. The case was then to be 
presented again to the Sacred Congregation.51 This indicated 
that even with such a grave bodily defect the Holy See was 
prepared to permit the candidate’s ordination, if he could per
form the sacred functions with safety and becoming dignity.

928. Epilepsy, Insanity, Diabolical Possession.—The reason 
for establishing these maladies as irregularities is obvious. If 
a man has been afflicted with any of these three maladies before 
he received orders, the bishop cannot, according to the common 
opinion of canonists, ordain such a man though he seems at pres
ent free from the affliction. With reference to epilepsy con
tracted before puberty, Gasparri with other authors holds that 
the bishop can ordain such a one if he has been completely cured, 
and the cure is attested by reliable physicians.52 If these afflic
tions befall a man after ordination, the Code allows the Ordinary 
to judge whether the cleric is freed from the affliction and to per
mit him to exercise the orders received.

929. Bigamy.—It must be noted that the Code does not use 
the term bigamy in its popular sense but in the technical mean
ing of Canon Law—namely two or more valid marriages con
tracted successively. St. Paul demands that those who are to be 
ordained deacons, priests, or bishops be married once only.68 
In the Greek Church the man who had married several times 
before Baptism was not considered irregular, while in the Latin 
Church the man who had married twice before his Baptism, or 
contracted one marriage before and one after Baptism, was con
sidered irregular.54 In 404. Pope Innocent I decreed the irregu
larity in the sense of the Latin Fathers. He was followed by 
Popes St. Leo I and St. Gregory I, and his law passed into the 
Decretals of Pope Gregory IX and thus became the universal 
law.55 In the former law the irregularity from bigamy extended 
to other cases besides the one retained by the Code. The bigamy

“ July 1, 1918; Acta Ap. Sedis, XIII, 436.
“Gasparri, “De Sacra Ord., “ I, n. 278.
“I Tim., iii. 2, 12* Tit., i. 6.
14 Wernz, “Jus Decretal.,,, H, n. 120.
B Cc. 4-5, De Bigamis non ordinandis, lib. I, tit. 21. 
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retained as irregularity by the Code was spoken of by former 
canonists as the bigamia vera. There was in the pre-Code law the 
bigamia interpretative,, which consisted of the following cases: 
if after a valid and consummated marriage a man attempts mar
riage with another woman and has sexual intercourse with her; 
if a man married a widow and consummated the marriage, after 
the widow had conjugal intercourse with the first husband; if a 
man married a woman and consummated the marriage, if that 
woman had sexual intercourse with another man before mar
riage; if the man had intercourse with his wife after she had 
committed adultery, or even if she had been forced to have inter
course by another man.

Furthermore, there was the bigamia similitudinaria which 
consisted in the attempt of a cleric in major orders or a solemnly 
professed religious to marry a woman; sexual intercourse with 
the invalidly married woman seems to have been essential to the 
irregularity. The Code retains this irregularity but places it 
under the irregularities arising from crime (cfr. Canon 985, 
n. 3).

Attention may be drawn to another difference between the 
bigamy of the former law and that of the Code. In the former 
law80 a man did not incur the irregularity from bigamia vera 
(the one retained by the Code), unless he consummated both 
marriages, while the Code rules that it arises from two or more 
valid marriages consummated or not consummated.87

930. Infamy of Law.—The loss of good repute is twofold, 
either by law or by fact. Regula Juris 87 in the Liber Sextus of 
Pope Boniface VIII states: 1 * Infamibus portae non pateant dig
nitatum.” The infamy of law is incurred only in those cases in 
which the Code attaches this penalty to the commission of an 
offence. The infamy of fact is defined in Canon 2293 as a loss 
of good reputation among good and serious-minded Catholics 
by reason of a crime committed or general bad character. The 
infamy of fact was numbered among the irregularities from 
crime in the former law, and the Code (Canon 987, n. 7) in
cludes it among the simple impediments of ordination. The 
infamy of law is of itself a permanent impediment unless a 
dispensation from the Holy See is obtained; the infamy of fact

“Blat, ‘ * Commentar.,9* Ill, De Rebus, pars I, p. 429.
"Gasparri, “Do Sacra Ord., ” I, n. 376. 
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lasts only as long as the bad reputation lasts. The Ordinary is to 
decide whether the infamy of fact has ceased.

The following crimes are punished with infamy of law either 
by the very commission of the crime (ipso facto), or by sentence 
of the ecclesiastical court when the Code commands the judge to 
impose that penalty:

(1) Formal adhesion to a non-Catholic sect on the part of 
any Catholic (ipso facto. Canon 2314, § 1, n. 3);

(2) Wilful desecration of consecrated hosts (ipso facto. 
Canon 2320);

(3) Dishonoring the bodies of the dead by theft or other 
crimes committed on the bodies or the graves of the deceased 
(ipso facto. Canon 2328);

(4) Personal violence committed against the Roman Pontiff, 
Cardinals, Papal Legates (ipso facto. Canon 2343, §§ 1-2);

(5) Duelling and officially witnessing the duel (ipso facto. 
Canon 2351);

(6) Attempting to contract a so-called civil marriage while 
one’s lawful spouse is living (ipso facto. Canon 2356) ;

(7) Crimes of impurity with minors under sixteen years of 
age; also rape, sodomy, bawdry, incest. In these cases lay per
sons and clerics in minor orders incur infamy ipso facto; clerics 
in major orders are to be declared infames, suspended, and de
prived of all offices, benefices, dignities (Canons 2357-2359).

931. Judge Who Has Pronounced a Death Sentence.—The 
sixth irregularity from defect is that incurred by a judge of a 
criminal court who has issued a death sentence against a crim
inal. The spirit of the sacred ministry is a spirit of mercy and 
forgiveness, wherefore the Church declares it improper to raise 
to the sacred ministry a person who has concurred in procuring 
the execution of a man, no matter how legitimate and guiltless 
such action may have been. From the earliest times of the 
Church men who had shed human blood, even apart from any 
guilt, were refused admission to the sacred ministry.08

In the former law it was generally held that all persons who 
participated in a criminal law suit of their own free will and 
contributed effectively to the conviction and the death sentence 
were irregular. There was some dispute as to the jury and the

“Pope Innocent I (in 404), Decretum Gratiani, c. 1, D. 51; cfr. also in 
the same Decretum, co. 4-8, D. 50; cc. 36-51, D. 51. 



CANON 984 599

witnesses: Wernz held that the jury incurred the irregularity, 
while Gasparri demurred.00 It seems that witnesses who were 
obliged to appear were generally held free from the irregularity. 
The Code limits the irregularity to the judge or judges who pro
nounce the death sentence.

932. Executioner and His Assistants.—The Code makes it 
clear that only those executioners are meant who of their own 
accord have sought this office. For instance, the words of the 
Code (qui munus carnificis susceperint) cannot be applied to the 
firing squad of soldiers who are commanded to shoot a person 
condemned to death by a court martial (as is done in time of 
war, riots and rebellions). The manner of execution (whether 
by electrocution, hanging, decapitation) is of no consequence. 
As to the immediate and voluntary assistants, one would have to 
know the system of execution in each State to determine what 
helpers become irregular. The Code speaks of voluntary and 
immediate assistants. These men must, therefore, have asked for 
a position which obliges them to give immediate cooperation in 
the work of the execution. In every prison where the condemned 
men are kept, guards are also employed, and some of these may 
be ordered to take the condemned man from his cell to the death 
chamber: they very likely do not come under the class of imme
diate and voluntary assistants of the executioner. Gasparri re
marks that the irregularity is not contracted by the judge if, 
after he has pronounced the death sentence, the criminal is par
doned by the head of the state.00 The reason is evident, for the 
irregularity is incurred only by reason of voluntary, immediate 
and effective cooperation in the application of the death penalty.

Irregularities from Crime

933. The following are irregular from crime:
(1) Apostates from the faith, heretics, schismatics;
(2) Those who, except in a case of extreme necessity, permit 

themselves to be baptized in any manner by non-Catholics;
(3) Those who, while bound by a valid marriage bond, or by 

sacred orders, or by even simple and temporary religious vows, 
dare to attempt marriage or go through the civil formalities of

■Wernz, “Jus Decretal.,” Il, n. 123, note 193; Gasparri, “De Sacra 
Ord.,” I, n. 454.

■Gasparri, “De Sacra Ord.,” I, n. 409. 
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marriage. Likewise, men who dare to attempt marriage with a 
woman bound by a valid marriage bond or by such religious 
vows;

(4) Men who have committed voluntary homicide or effec
tively procured abortion, and all their accomplices;

(5) Men who have mutilated themselves or others, or have 
attempted suicide;

(6) Clerics who practise the forbidden professions of medi
cine or surgery, if thereby the death of any person was caused;

(7) Men not ordained to major orders who perform an act 
of orders reserved to clerics in major orders. Also clerics who 
have major orders but have been forbidden to exercise these 
orders by a canonical penalty either personal, corrective or 
punitive, or local (Canon 985).

These offenses do not cause irregularity unless they are 
mortal sins, committed after Baptism (except in the case of 
Canon 985, n. 2), and unless they are external, whether public 
or occult (Canon 986).

Canons 985 and 986 are the only two Canons which deal 
with the crimes punished by irregularity. For the understand
ing of the nature of these offenses it is necessary to resort to the 
former Canon Law and the recognized authorities on that law.

934. Apostates, Heretics, Schismatics.—Apostasy, heresy and 
schism are defined in Canon 1325. Heresy and schism are men
tioned as irregularities by Pope Innocent I and Pope St. Leo 
the Great.61 Apostasy from the Christian faith which, as the 
former commentators say, includes the crime of heresy and is 
even more serious than heresy, was likewise considered an irreg
ularity.62

Contrary to the former law in which it seems that heretics 
did not incur irregularity unless they had been declared such by 
an ecclesiastical court or had joined an heretical sect,63 the ir
regularity is now incurred though one does not join an heretical 
sect. From the definition of heresy given by the Code some com
mentators—e.g., Leitner 04 and Noldin 65—hold that those sec
tarians and schismatics are not irregular, who have been born

“Gasparri, “De Sacra Ord.,” I, n. 461.
“ Wcrnz, “Jus Decretal.,” H, n. 141.
“Gasparri, “De Sacra Ord.,” I, n. 466.
““Handbuch des kath. Kirchenr.,” II, 163.
““TheoL Moral.,” HI, n. 491 (ed. 1920).
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or raised from infancy in their sect, have never been convinced 
that the Catholic faith is the only true and authorized Church 
of Christ, and are thus in good faith. Vermeersch-Creusen 00 
hold that they need a dispensation ad cautelam from the irreg
ularity ; Genicot07 holds that the irregularity binds all persons 
belonging to an heretical or schismatic sect irrespective of good 
or bad faith, but that, if a Protestant or schismatic boy becomes 
a Catholic before his completed fourteenth year of age, his irreg
ularity is doubtful.

It is difficult to decide which of these opinions is best founded 
on the Code. In his “Moral Theology,” Vermeersch argues that 
heretics in good faith need a dispensation ad cautelam because 
of the presumption in the external forum that the adherents of 
heretical sects are formal heretics.08 Sole00 and other com
mentators on the excommunication inflicted by Canon 2314 on 
persons guilty of heresy hold that it must be formal heresy. 
However, in the external forum the internal disposition can 
hardly be considered; otherwise the guilty person could always 
shield himself by asserting that he did not know his words or 
actions to be wrong, and it is difficult to prove or disprove 
anything about a person’s mind or conscience. Canon 2200 
states: “When there is an external violation of the law, the evil 
will (dolus) is presumed in the external forum until the con
trary is proved.” It seems therefore that one must conclude 
from this Canon that men who profess openly a non-Catholic 
creed are formal heretics in the external forum, and are subject 
to the excommunication and also to the irregularity, unless they 
can prove to the bishop their good faith. The life and character 
of a man and the circumstances under which he has lived may 
easily prove good faith in some cases. Children of heretical 
parents, and also grandchildren in the paternal line, were 
irregular in the old law, if the parents still lived in heresy, or 
had died in heresy. The Code in Canon 987 makes it a simple 
impediment, and restricts it to the children of non-Catholics.

The Committee for the Authentic Interpretation of the Code 
on July 30, 1934, declared that those who are or have been 
members of an atheistic sect incur the same legal effects, even

•“Epitome,” II, n. 257.
"“Institut. Theol. Moral.” (od. 1021), II, n. 633.
•“Theoh Moral.,” Ill, n. 705 (od. 1923).
•“De Delictis et Pcenis,” n. 315.
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in regard to ordination, as those who are or have been members 
of a non-Catholic sect.70

935. Reception of Baptism from Non-Catholics.—In the for
mer Canon Law, this was called the irregularity from the abuse 
of Baptism. Pope Felix III, in 487 or 488, decreed that any man 
baptized or rebaptized at any age elsewhere than in the Catholic 
Church shall not be admitted to the ecclesiastical ministry.71 
The Code supposes that a person is of an age that enables him to 
act independently in the matter of asking Baptism from non
Catholics, for it says, “who permitted themselves to be bap
tized.” The Decretum Gratiani quotes the Third Council of 
Carthage (397), which ruled that children who were baptized by 
heretics in their infancy and later on became converts to the 
Catholic Church should not be excluded from the ministry of 
the altar, because it was not their own doing but the error of 
their parents.72 The Sacred Congregation of the Council de
cided, May 21, 1718, that a man who had been baptized by here
tics when two years of age was not irregular.78

936. Attempting Certain Forbidden Marriages.—The irregu
larity in its present form is an innovation introduced by the 
Code. Some of the cases covered by Canon 985, n. 3, were con
tained in the former law under the title of bigamy. The present 
irregularity covers four distinct classes of persons: (1) Married 
men who attempt a second marriage while their first lawful wife 
is living—a civil marriage suffices to cause the irregularity; (2) 
Clerics in major orders who attempt marriage (a civil ceremony 
suffices); (3) Men belonging to some religious organization in 
which they have taken either solemn, or simple, or. temporary 
vows, who attempt, or actually contract, marriage while bound 
by those vows; (4) Men who attempt marriage either with a 
validly married woman, or with a woman bound by either sol
emn, or simple, or temporary vows in a religious community.

937. Murder.—There are many documents cited in the 
Decretum Gratiani (Dist. 50) which deal with the irregularity 
arising from homicide. The Decretals of Pope Gregory IX (lib. 
V, tit. 12, De homicidio voluntario et casuali) have many cases 
which illustrate the circumstances under which homicide is an

n Acta Ap. Sedis, XXVI, 494.
n Decretum Gratiani, c. 10, C. I, qu. 7..
" Ibid., e. 3, C. 1, qu. 4. .
n Canones et Decreta Cono. Trid. (ed. Richter), 182. 
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irregularity. The Council of Trent rules: “He who intention
ally kills his neighbor, by lying in wait for him, is to be taken 
away from the altar, because he has voluntarily committed a 
homicide; even though that crime have neither been proved by 
ordinary process of law nor be otherwise public, but is secret, 
such a one can never be promoted to sacred orders.” 74

Purely accidental killing of another, or killing in self- 
defence, is not voluntary homicide, and therefore does not cause 
irregularity, for the Code punishes only voluntary homicide with 
irregularity. There is some controversy over the homicidium 
casualemixtum, that is, unforeseen and unpremeditated homicide 
that results from the exercise of an unlawful act, or the exercise 
of a lawful act from which the homicide results because of gross 
carelessness in the exercise of that act. Some canonists hold that 
no distinction is to be made between an unlawful and a lawful 
act from which the homicide results, but rather that in both cases 
the neglect of proper care to avoid the killing of another is to be 
considered. If the neglect is gravely sinful, the killing is con
sidered voluntary in causa. If due precaution was taken, or the 
neglect was not gravely sinful, the killing can in no wise be 
called voluntary and is therefore not punished with irregularity 
by the Code.75

938. Abortion.—Abortion consists in the voluntary an 
criminal expulsion of a human foetus during uterine gestatioi 
before the fatus is viable. It is generally considered viable after 
six months of uterine gestation. Under certain circumstances 
delivery may be hastened after the child is viable. Again, in 
some cases a remedy given to save the life of the mother may 
cause the death or ejection of the fatus. The irregularity or 
any other punishment of law against abortion punishes the in
tentional and direct attack on the life of the fatus, when the act 
has for its set purpose the killing of the fatus. While the bor
derland between voluntary criminal and accidental killing of the 
fatus cannot be defined with mathematical accuracy, it would be 
useless to call unintentional any act which can have no other 
direct effect than the killing .of the fatus. The distinction drawn 
by commentators of the former law between an animate and an

"Sessio XIV, cap. 7, De Reform.
"Wernz, “Jus Decretal.,” II, n. 146; Leitner, “Handbuch des hath. 

Kircbonr.,” II, 165.
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inanimate foetus (i.e., with or without a human soul) seems to be 
immaterial in the Code, for it uses the term foetus humanus 
which seems to be general enough to cover both the foetus ani
matus and inanimatus (if indeed the latter exists at all in human 
embryology).

All accomplices in homicide and in the procuring of abortion 
are also made irregular by the Code. Canon 2209, §§ 1-5, 
enumerates the active accomplices, § 6 the negative accomplices, 
and § 7 the accessories after the fact (namely, persons who 
receive, relieve, comfort, or assist a criminal after the commission 
of a crime). Leitner70 holds that the accomplices (cooperantes) 
should be interpreted in the light of the former law which 
declares irregular those who command, counsel or efficaciously 
consent, while the negative accomplices (that is, those who were 
bound to prevent the crime and did not do so) are not irregular. 
Vermeersch-Creusen77 and Blat78 hold the same opinion. 
Genicot holds that the opinion excusing the negative cooperators 
from irregularity is probable.70 That opinion has in its favor 
the explicit rule of the former law,80 and the fact that, strictly 
speaking, only active or positive accomplices in a crime can be 
called “cooperantes.”

939. Mutilation and Attempted Suicide.—By mutilation is 
meant the cutting off or destruction of a limb or organ of the 
human body which has its own proper function. The irregu
larity is incurred both by mutilating one’s own body and that 
of another. The former law speaks of mutilation in connection 
with homicide. Commentators generally hold that the mutila
tion does not cause irregularity ex delicto, unless the act is a 
mortal sin (cfr. Canon 986). Nevertheless, even when not a 
mortal sin, and perhaps fully justified (as in the case of neces
sity to save the rest of the body), the mutilation may cause an 
irregularity from bodily defect.

Suicide attempted deliberately and with full knowledge in
duces irregularity. Canon 2212 defines what is meant by an 
attempted crime, and Canon 2213 states when the attempted 
crime is not imputable. Acts of preparation alone (e.g., the

’•“Handbuch des kath. Kirchenr., ’ * U, 168.
w ” Epitome,ft II, n. 257.
n * * Commentar.,” lib. Ill, 439.
n * * Institut. Theol. Moral.,” II, n. 634.
• Liber Sextus Bonifatii VIII, c. 3, De homicidio, lib. V, tit. 4.
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purchase of poison, a gun and ammunition, even with the de
clared purpose of ending one’s life) do not constitute an at
tempt; a further act tending proximately to the accomplishment 
of the crime is necessary to constitute attempted suicide.

Just what mutilation constitutes the irregularity is difficult 
to determine, for the canonists do not agree on what individual 
injuries constitute mutilation. The former Canon Law is very 
explicit in stating irregularity if a man has himself castrated, 
or castrates himself; whether one becomes irregular by having 
vasectomy performed on himself is not certain. Vermeersch- 
Creusen hold that the irregularity is more probable.81 A per
son castrated in his infancy, or in adult age against his own 
will, or because of illness, is not irregular.82

940. Practice of Medicine and Surgery by Clerics.—This ir
regularity is discussed by commentators of the former law under 
the head of irregularity ex defectu lenitatis. The accidental 
killing of a person by the practice of medicine or surgery is 
made an irregularity by the Code on account of the violation 
of the prohibition to clerics to practise medicine or surgery. 
Both elements are essential to the irregularity—the forbidden 
practice and the causing of the death of a person in the course 
of such practice. If, therefore, a cleric has the permission from 
the Holy See to practise medicine or surgery, and in the course 
of such practice he causes the death of a person without grave 
neglect on his part, he does not become irregular. Again, if in 
a case of necessity no physician or surgeon can be had and 
immediate action is necessary to save a human life, a cleric who 
attempts in such emergency to assist a person does not incur 
irregularity, even if his act brought about the death of the 
person, provided his action was not a reckless or foolish venture.

941. Abuse of Sacred Orders.—According to the former law 
clerics and laymen who knowingly and rashly exercised in a 
solemn and official manner the functions of an order which they 
had not received (even of a minor order), were punished with ir
regularity. Also clerics exercising an  order which they had 
indeed received but which they were forbidden by a censure to 
exercise, and clerics exercising their orders in a place which had 
been nominatim placed under an interdict, incurred irregular-

*

““ Epitome,” II, n. 257.
• Decretum Gratiani, ce. 7, 8, 9, D. 55. 
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ity.83 In more recent times when the exercise of the functions 
of the minor orders was by silent permission of the Church 
allowed to laymen, irregularity was not incurred any longer by 
exercising these orders. The Decree of the Sacred Congregation 
of the Council, May 25, 1893, had a partial irregularity against 
clerics who were not yet ordained priests, and who were guilty 
of conducting forbidden traffic with Mass stipends (suspension 
from the orders received and incapacity for reception of further 
orders). The Code recasts the law on irregularity in punish
ment for abuse of sacred orders as follows:

Irregular are: (1) clerics in minor orders or laymen who 
exercise an act of orders reserved to clerics in major orders;
(2) priests, deacons, subdeacons who exercise an act of orders 
reserved to clerics in major orders after they have been for
bidden to do so by a canonical penalty, either personal, cor
rective or punitive, or local.

The exercise of an act of major orders by a layman or a 
cleric in minor orders does not, according to many commentators, 
cause irregularity unless it is exercised solemnly (that is, with 
the distinctive insignia of the respective major order and in 
a function which is exclusively one of major orders). This 
opinion is held by Leitner,84 Blat,80 Verineersch-Creusen,8® 
Genicot,87 and Noldin.88 The opinion is based on the former 
law, from which the Code does not in this particular seem to 
differ—at least, no certain change can be deduced from Canon 
985, n. 7. By Decree of the Sacred Congregation of Rites; 
March 14, 1906, clerics in tonsure or minor orders are permitted 
to act as subdeacons in Solemn High Mass, but may not wear 
the maniple, nor do certain acts there specified which are done 
by an ordained subdeacon.80 No permission is granted to semi
narians who do not have at least the tonsure to act as sub
deacons without wearing the maniple, but, if they do so, they do 
not according to the above-stated opinion incur irregularity.

* Decretales Gregorii IX, e. 1, De clerico non ordinato ministrante, Jib. 
V, tit 28; cc. 1-3, De clerico excommunicato, deposito vel interdicto minis
trante, lib. V. tit. 27. Cfr. also Liber Sextus Bonifatii VIII, cc. 18 & 20, 
De sententia excomm., susp. et interdicti, lib. V, tit. 11.

““Handbuch des katli. Kirchenr.,»1 II, 172.
•“Commentarium/*  III, 443.
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““Theol. Moral./*  Ill, n. 497.
* Decreta Authentica, n. 4181.
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A cleric in major orders who is forbidden to exercise func
tions of his order by a canonical penalty in the form of either 
a censure or a so-called vindicative or punitive penalty, becomes 
irregular by the exercise of such function. The same irregu
larity is incurred by these men if they exercise functions re
served to major orders in a place that is under an interdict. 
The former law decreed the same punishment for such violation 
of these canonical penalties.

The canonical penalty has to be distinguished from a mere 
prohibition to exercise the sacred functions of major orders. 
Such a prohibition is not strictly speaking a penalty, because 
Canon 2222, § 2, states that mere prohibition to exercise the 
sacred\ ministry is not to be considered a penalty but rather 
one of the penal remedies and penances spoken of in Canons 
2306-2313.

Conditions Necessary to Incur Irregularity “Ex Delicto”

942. The offences which are punished with irregularity are 
thus punished only if the offence is a mortal sin committed 
after baptism (or in the act of baptism when one has oneself 
baptized by a non-Catholic), and the offence must be committed 
by an external grievously sinful act. It is not necessary that 
the external act be public, for an occult act suffices (cfr. Canon 
986).

As baptism remits all sins, the irregularities cannot arise 
from crimes committed before baptism. If, however, the offence 
is such that it causes one of the defects spoken of in Canon 
984 (irregularities from defect), such defect is not removed 
by baptism. With regard to the condition which stipulates that 
the offence must be grave to incur an irregularity ex delicto, 
it is generally admitted that the offence must be a mortal sin 
both in conscience and also in the exterior act. Wherefore, all 
circumstances which diminish culpability to such a degree as 
to prevent a mortal sin (e.g., ignorance, lack of attention or 
intention, fear or force) have the effect of preventing irregu
larity from crime. However, if the external, violation of the 
law appears grievously sinful, Canon 2200 holds a man to be 
guilty unless he can establish his freedom from guilt—at least 
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from grievous guilt—by proving that he was ignorant of the 
law, that he acted out of grave fear, etc.

Impediments to Ordination

943. Simply impeded from receiving orders are:
(1) Children of non-Catholics so long as the parents remain 

in their error;
(2) Married men;
(3) Men who hold an office or administration forbidden to 

clerics and of which they must give an account. The prohibition 
ceases when they have given up such office or administration, 
have rendered account of the same, and have thus become free 
to enter the clerical state;

(4) Slaves properly so called until they have been emanci
pated ;

(5) Men liable for ordinary military service to which the 
civil law obliges them, until they have finished that service;

(6) Converts to the Church until they have been sufficiently 
tested according to the judgment of the Ordinary;

(7) Men who suffer from infamy of fact until they have 
regained their good reputation, according to the judgment of 
the Ordinary (Canon 987).

944. Children of Non-Catholics.—Commentators on the for
mer law discuss the question of the ordination of children of 
non-Catholics under the head of “defectus famae.” There was 
an irregularity in the former law for children of Protestant 
parents who either had died as Protestants, or were still living 
in heresy when the question of ordination came up. Even if 
the parents had become Catholics, but the grandfather was a 
Protestant who was either living at the time of ordination or 
had died as a Protestant, the candidate was irregular.00 The 
irregularity is incurred by children born of mixed marriages, 
even though a dispensation for the marriage was granted by 
the Church. In the former law this was commonly held by 
canonists, and it is put beyond all doubt by the explicit declara
tion of the Committee for the Authentic Interpretation of the 
Code.91 The same Committee has also declared that the term

••Wernz, "Jus Decretal.,99 H, nn. 130, 139. 
"October 16, 1919; Acta Ap. Sedis, XI, 478. 
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filii of Canon 987, n. 1, includes only descendants in the first 
degree.02

The Code speaks of sons of non-Catholics generally, while 
the former law spoke of the irregularity of sons of heretics. Is 
the term “non-Catholics” to be interpreted as “heretics”? It 
seems that the commentators take the Code literally as meaning 
all those who have not been baptized in the Catholic Church or 
been converted to her. Some, as Vermeersch and Creusen, re
stricted the impediment to sons of heretics.08 However, the 
Committee for the Authentic Interpretation of the Code de
clared on July 30, 1934, that persons who belong or have 
belonged to an atheistic sect are to be considered, as regards all 
legal effects (even those which pertain to ordination and mar
riage), the same as persons who belong or have belonged to a 
non-Catholic sect.04

Does the impediment of ordination for sons of non-Catholics 
cease if the non-Catholic parent or parents have died as non
Catholics before the son is to be ordained? The Code says that 
the impediment lasts so long as the parents continue in their er
ror. Leitner,05 Genicot,00 and Vermeersch-Creusen 07 hold that if 
the non-Catholic parents (or parent, if one only was a non-Catb- 
olic) are dead, the impediment ceases, though they died non
Catholics. Blat08 and Noldin 00 hold that the impediment con
tinues after the death of the non-Catholic parent or parents, ar
guing from the analogy of the irregularity of the old law for sons 
of heretics, which irregularity was declared by the Holy Office to 
affect also the sons of heretical parents who had died in heresy.100 
If the Code had retained the former law on irregularities, one 
would be bound (in virtue of Canon 6, n. 2) to follow the inter
pretation of the former law. The Code, however, has recast 
the whole law on irregularities and made important modifica
tions in it. One of these changes is the irregularity of sons of 
heretics, which is reduced to a mere impediment and extended

«July 14, 1922; Acta Ap. Sedis, XIV, 528.
•“Epitome,” II, n. 259.
* Acta Ap. Sedis, XXVI, 494.
““Handbuch des kath. Kirchenr.,,, II, 178.
«“Institut. Theo). Moral.,” II, n. 640.
■“Epitome,” II, n. 259.
■ “Commentar.,” Ill, 446.
•“Theol. Moral.,” Ill, n. 498.
»■ December 4, 1890; Collect, de Prop. Fide, II, n. 1744. 
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as an impediment to the sons of all non-Catholics. The opinion 
that the impediment ceases with the death of the parents is 
perhaps better supported by the wording of the Code (quamdiu 
in suo errore permanent), as the Code seems to speak of the 
living only. Besides, in odiosis the more benign opinion is to be 
followed when the case is doubtful. Raus 101 discusses the ques
tion at length, and comes to the conclusion that it is at least 
doubtful whether the impediment is incurred and that therefore, 
according to Canon 15, leges in dubio juris non urgent,102

945. Married Men.—In the former Canon Law, the irregu
larity ex defectu libertatis affected married men who, on account 
of the obligations of the marital state, are riot free to receive 
major orders. This law is as old as the law of celibacy in the 
Latin Rite, and a sequence of it. The phrase “men who have 
a wife,” in which the Code formulates the impediment, needs 
some explanation. A man is freed from the impediment by the 
death of his wife, by a. declaration of nullity of his marriage by 
a competent ecclesiastical court, by the dissolution of a non
consummated marriage by papal dispensation, or by. solemn 
religious profession.108

Whether a man is free from the impediment if he has a 
canonical cause for permanent separation, or if his wife freely 
consents to his entering the clerical state, is not altogether cer
tain. In the former law, the man who had a right to permanent 
separation because of the adultery of his wife was free to go 
into the ministry. Under the former law a wife could under 
the prescribed formalities and conditions give her consent to 
her husband’s receiving major orders. The Decretals of Pope 
Gregory IX stated: “No married man shall be promoted to 
sacred orders unless he be freed from his wife professing con- 
tinency.”104 According to Canon 1130, the innocent party in 
case of adultery can separate forever from the guilty partner, 
either upon sentence of the judge or on his own initiative; the 
innocent party has the right to recall the guilty party to con
jugal life, unless the guilty party has, with the consent of the

™ Linser Quartalschrift, LXXVI (1923), 122-127.
mCfr. Homiletic and Pastoral Review, XXIII, 263, where we had ex

pressed preference for the view that the impediment does not cease with the 
death of the non-Catholic parent.

“*Wernz,  “Jus Decretal.,” II, n. 127.
C. 5, De conversione con jugum, lib. III. tit. 32. 
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innocent party, embraced a state contrary to marriage. Out
side the case mentioned in Canon 1130, it seems that a married 
man cannot be raised to major orders during the life-time of 
his wife, for Canon 132 rules that, if a married man receives 
major orders without a dispensation of the Holy See, he is sus
pended from the exercise of the orders, though he received them 
in good faith.

946. Offices and Duties Incompatible with the Clerical State. 
—The law that men who are engaged in secular business, offices 
and positions of responsibility shall not be ordained unless they 
have first freed themselves from these ties so as to give them
selves entirely to the sacred ministry, is .very old. It is based 
on the words of St. Paul: “No man, being a soldier to God, 
entangleth himself with secular business: that he may please 
him to whom he hath engaged himself’’ (II Tim., ii. 4). Pope 
St Leo the Great,105 Pope St. Gregory the Great100 and Pope 
Gelasius107 passed ordinances against ordaining men engrossed 
in secular affairs and responsibilities. The Decretals of Pope 
Gregory IX 108 specify in greater detail the prohibition to ordain 
men involved in secular affairs.

Canons 137-142 point out the various secular offices and 
positions forbidden to the clergy. A man who desires to become 
a cleric must, therefore, first relinquish such offices and secular 
duties, and free himself from all liabilities attached to them.

947. Slaves.—It is a well-known fact that at the time of 
Christ a large proportion of the population of the then known 
world were held in slavery by their fellowmen. Gradually the 
influence of Christianity abolished slavery, and at the present 
time all nations which lay claim to full civilization forbid the 
practice of slavery. As there are, however, countries which still 
recognize slavery, the Code had to have some provision on this 
matter. The Church necessarily had to forbid the ordination 
of slaves. We thus find prohibitions from Pope Leo the Great 
(about 443) and from various Councils in the Collection of the 
Decrees of Gratian.100 The Decretals of Pope Gregory IX like-

*• Decretum Gratiani, c. 1, D. 54.
“• Decretum Gratiani, c. 1, D. 53.
m Decretum Gratiani, c. 1, D. 55.
mCC. 1*4,  Ne clerici vel monachi saecularibus negotiis se immisceant, lib. 

ni, lit. 50.
“CC. 1-9, D. 54. i 
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wise forbid the ordination of slaves before they have obtained 
their liberty,110 and this injunction is included in the Code.

948. Men Liable for Ordinary Military Service.—In many 
countries the law forces all able-bodied men of a certain age to 
undergo military training for a term of years. In those coun- 
tries the young men studying for the priesthood are not to be 
ordained until they have either been discharged as unfit for 
military service or have finished, their term of service. Some
times, at their first physical examination, the young men are 
not considered strong enough, and are ordered to present them
selves again for examination a year or two later. The Com
mittee for the Authentic Interpretation of the Code has declared 
that young men may not even be promoted to tonsure before 
they have either finished their military training or have been 
definitely declared unfit.111 There are several Decrees concern
ing seminarians and religious serving in the army, which are 
of importance for those countries which have compulsory mili
tary training laws.112

949. Converts.—In conformity with the former law, the Code 
rales that men converted to Christ as adults shall not be taken 
into the ranks of the clergy immediately after their conversion. 
They should first prove that they are firm in the faith, and 
that their desire to consecrate their lives to the sacred ministry 
is not caused merely by a sudden impulse to make a great 
sacrifice in return for the grace of faith. Wherefore, the Code 
rules that the Ordinary is to judge whether the neophyte has 
been sufficiently tested in the faith. The term “neophyte” is 
to be understood of adult converts who have not been baptized 
previously in an heretical or schismatic sect, for members of 
such sects fall under the irregularity ex delicto in Canon 985, 
n. 1. From the earliest times the law of the Church forbade

130 CO. 1-4, De servis non ordinandis et eorum manumissione, lib. I, tit. 18. 
“June 2-3, 1918; Acta Ap. Sedis, X, 344.
“ On Religious and Military Service, cfr. Sacred Congregation of Re

ligious, Jan. 1, 1911 (Acta. Ap. Sedis, III, 37). On clerics returning from 
the World War, cfr. Sacred Consist. Congregation, Oct. 25, 1918 (ibid., X, 
481). On irregularity of clerics in major orders going of their own accord 
from non-combatant service to the fighting forces, though they did not kill 
or mutilate anybody, cfr. Sacred Consist. Congregation, March 28, 1919 
(ibid., XI, 177). For Italy, concerning priests in military service, cfr. Sa
cred Consist. Congregation, June 16, 1916 (ibid., VIII, 266). For Italy, 
concerning ordination of clerics in military service, cfr. Sacred Consist. Con
gregation, Jan. 2, 1917 (ibid., IX, 15).
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the ordination of adult converts. The Council of Nicaea (325) 
forbade the ordination of neophytes to the priesthood and the 
episcopate, and the Council of Sardica (343) to the deaconship, 
priesthood and episcopate. By the common practice of the 
Church neophytes were refused admission even to the tonsure 
and minor orders. The canonists did not agree as to whether 
neophytes were permanently inhabilitated (so that, even after 
years of trial in the faith, they could not be admitted to the 
ranks of the clergy), or whether the impediment ceased when 
the bishop judged them sufficiently firm in the faith.118 There 
were also special ordinances in the former law against the ordi
nation of converts who had culpably delayed their baptism until 
they became dangerously ill and were baptized in danger of 
death. They are designated in the former law by the term of 
“clinici.” 114

The commentators on the former law discuss the question 
of the lack of Confirmation as an impediment to ordination. 
Wernz calls it an irregularity,110 but Gasparri calls it a simple 
impediment.110 In any case, the Council of Trent forbids the 
conferring of tonsure on those who have not yet received Con
firmation.117 The Code does not enumerate the lack of Confirma
tion either under the irregularities or under the impediments 
of ordination, but it demands (Canon 993) that all candidates 
for tonsure exhibit certificates of Baptism and Confirmation.

950. Loss of Good Reputation.—Canon Law distinguishes 
between the loss of good reputation incurred by law (infamia 
juris), which is of the nature of a canonical penalty attached 
to certain crimes specified in the Code, and the loss of good 
reputation by bad conduct generally (infamia facti). Infamia 
juris is an irregularity ex defectu (eft. Canon 984, n. 5). In
famia facti is a simple impediment of ordination, and ceases 
when the bad reputation ceases; the Ordinary is to judge 
whether one has regained one fs good reputation. Infamia facti is 
described in Canon 2293 as the loss of good name in the minds 
of good and serious-minded Catholics through crime or bad

“•Wornz, “Jus Decretal.,* ’ II, n. 118; Gasparri, “De Sacra Ord.,” I, 
nu. 267-272; Decretum Gratiani, c. 1, D. 48; c. 10, D. 61; c. 5, D. 51.

Decretum Gratiani, c. unicum, D. 57.
"•Wernz, “Jus Decretal.,” II, n. 119.
“•Gasparri, “Do Sacra Ord.,” I, nu. 479-481.
UI Sessio XXIII, cap. 4, De Reform.
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morals. The loss may be caused by the commission of one 
public crime of a revolting nature or by general bad public 
conduct. The good reputation may be regained by sincere 
amendment or by removal to a place where the man is unknown, 
and where there is no danger that his former crime or bad life 
will become known. The bishop is the judge in this matter, and, 
if he faithfully adheres to the law which demands the testi
monials on the life and conduct of the candidate for orders 
from his fourteenth year of age, it will not easily happen that 
an unworthy candidate is admitted. The commentators on the 
former Canon Law discuss infamia facti under the general 
heading of Defectus fames.

Ignorance No Excuse from Irregularities and Impediments

951. Ignorance of irregularities which arise either from 
crime or from defect, and ignorance of impediments does not 
prevent one from incurring them (Canon 988).

Commentators on the former Canon Law were unanimous in 
teaching that ignorance was no excuse in the case of irregu
larities arising from defect, but they were divided on the ques
tion. whether ignorance excused from the irregularities arising 
from crime.118 The Code does not admit ignorance as an excuse 
even in the irregularities from crime and in the impediments 
to ordination. The Church makes freedom from the irregu
larities and impediments part of the necessary qualifications for 
ordination, and, whenever a man lacks any of these (either 
through his own. fault, by mere accident, or through the malice 
of others), he cannot be ordained. While ignorance of the 
irregularity attached to the commission of certain crimes is not 
admitted as an excuse from the irregularity, we have pointed 
out before that the irregularities from crime do not take effect 
unless they were grave external sins, either public or occult, 
committed after Baptism. The excuses that the law admits in 
determining whether a grave offence was committed in the ex
ternal forum, may be applied to offences to which irregularity 
from crime is attached (cfr. above, n. 942).

‘“Gasparri, “De Sacra Ord.,“ I, nn. 203-205.
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Multiplication of Irregularities and Impediments

952. Irregularities and impediments are multiplied in so far 
as they arise from different cases. The repetition of one and 
the same cause does not multiply an irregularity, except in the 
case of that arising from voluntary homicide (Canon 989).

This rule is important in applications for dispensations from 
irregularities and impediments. One must know whether the 
candidate who needs a dispensation is under one or more irregu
larities or impediments. The application of the rule of the Code 
is fairly clear. The various defects and crimes and impediments 
and their causes are clearly stated in the Code. A few examples 
will illustrate the multiplication of irregularities: A Catholic 
who is guilty of heresy or apostasy and joins a non-Catholic 
sect, incurs two irregularities—one by the crime of heresy or 
apostasy and another from defect by reason of the infamia juris 
attached to the offence of joining an heretical sect. Again, a 
candidate may suffer from some bodily defect, and also from 
some mental defect, and thus be under a twofold irregularity 
from defect. The repetition of the same crime (with the ex 
ception of homicide) does not multiply the irregularity. Thus, 
one may have been guilty of lapsing into heresy repeatedly, still 
it is only one irregularity; a priest who was suspended, may 
have repeatedly said Mass, heard confessions, etc. (without the 
necessity admitted in law), and yet he incurs only one irregu
larity, for the cause of it is one and the same (the forbidden 
exercise of sacred orders).. In the case of voluntary homicide— 
the killing of a human being after birth or before birth (abor
tion)—the Code follows the former law, and is more severe 
than in the case of irregularities caused by any other crime. 
Vermeersch-Creusen hold that the multiplication of the irregu
larity by repetition of the same cause applies only to homicide 
strictly so-called, and not to abortion, so that several abortions 
procured or cooperated in by the same man does not multiply 
the irregularity.110 If we understand Blat correctly, he seems 
to hold that repeated crimes of abortion effect a multiplication 
of the irregularity.120 Genicot121 inclines to the latter opinion,

Epitome,” II, n. 255.
‘•“Commontar.,” lib. Ill, 452.
““Institut. Theol. Moral.,” II, n. 631. , 
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and Leitner122 likewise seems to hold abortion equivalent to 
homicide in this connexion. The opinion which holds abortion 
equivalent to homicide seems preferable, because it is in harmony 
with the former law.123

Dispensation from Irregularities

953. Ordinaries, acting either in person or by delegate, may 
dispense their subjects from all irregularities arising from an 
occult crime, with the exception of the irregularity arising from 
Canon 985, n. 4 (voluntary homicide or abortion), and other 
crimes carried into a court of law. The same faculty is given to 
all confessors in occult cases of unusual urgency, when the Ordi
nary cannot be reached and there is imminent danger of grave 
harm or of infamy. This faculty, however, is granted only for 
the purpose of allowing the penitent to exercise licitly the orders 
already received (Canon 990).

The power of dispensation is given to all Ordinaries—that 
is, bishops of dioceses, vicars and prefects Apostolic, prelates 
nullius, and major religious superiors of exempt religious. The 
faculty here given by the Code is identical with the faculty 
granted by the Council of Trent to bishops, but the Code extends 
it to all Ordinaries.124 The offence which causes the irregularity 
must be occult. An occult offence is accordingly a crime which is 
not public (Canon 2197, n. 4). Canon 2197, n. 1, defines a 
public offence as one which has already been divulged, or which 
one may prudently judge can and must easily become publicly 
known. That definition leaves open the controversy as to what 
amount of publicity is required to make an offence public. It 
seems to be fairly certain from the opinion of canonists that, 
if an offence is known only to two or three persons, it can be 
considered occult. Also if five or six in a smaller town (or 
seven or eight in a larger town or city) know of the offence, it 
still can be considered occult. It is presumed that these persons 
have not spread the knowledge of the crime.125

““Handbuch des kath. Kirchenr.,* ’ II, 148.
w Decretales Gregarii IX, c. 20, De Homicidio etc., lib. V, tit. 12.
** Sessio XXIV, cap. 6, De Reform.
19 Gasparn, * * De Matrimonio, * ’ I, n. 260. Leitner ((* Handbueh des 

kath, Kirchenr.”) applies to the term “occult” the meaning given by the 
Code to an occult marriage impediment. This narrow interpretation is un
necessary, for in the irregularities from crime the law as to occult and 
public crime is to be consulted.
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The power of the Ordinaries does not extend to irregularities 
caused by homicide or abortion, nor to irregularities caused by 
other crimes, if the prosecution of the culprit for these crimes 
has been begun in a secular or ecclesiastical court. In the ecclesi
astical court the case is before the court as soon as the judge 
has legitimately cited the guilty party at the instance of the 
promotor justitia, who presented the indictment. In the secular 
court in the United States the criminal action is not before the 
court until the grand jury has returned the indictment

954. Ordinaries of exempt religious can dispense their sub
jects from all irregularities in virtue of privileges granted either 
directly or by communication; in the case of voluntary homicide, 
the dispensation from the irregularity is valid in the internal 
forum only. Every year, on the Monday after the first Sunday 
in Lent, the local superiors of exempt religious can either in 
person or through confessors appointed by them dispense their 
subjects, including novices, from any irregularity contracted 
for any reason.120

Vermeersch-Creusen discuss the Decree of the Sacred Con
sistorial Congregation, March 28, 1919, which declared that 
clerics in major orders who during the World War left the non- 
combatant service of their own accord and joined the fighting 
forces need a dispensation from the Holy See to be entitled to 
exercise the sacred orders, even though they did not kill or muti
late anybody. The authors seem to be correct in the assertion 
that under the law of the Code these men are not irregular, 
and that therefore this Decree is a special regulation for that 
particular case.127

955. Confessors have the faculty to dispense from the same 
irregularities as the Ordinaries under the following conditions:
(1) that the case is occult; (2) that it is urgent so that the 
irregular cleric cannot abstain from the exercise of the sacred 
functions without immediate danger of serious damage or loss 
of good reputation, and there is no time to have recourse to 
the Ordinary; (3) the dispensation can be given only for the 
licit exercise of the orders received. The confessor cannot, for 
instance, dispense a deacon so that he can receive the priesthood, 
but he can dispense a deacon under the above circumstances so

wVormoorsch-Crouscn, "Epitome/*  II, n. 261.
m Loo. oit.
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that he may legitimately exercise the deacon’s functions. The 
confessor’s jurisdiction is necessarily restricted to the internal 
forum, but he may dispense not only in the act of sacramental 
confession but also outside of confession, for Canon 202 rules 
that, when power is conferred for the internal forum without 
restricting it to the sacramental forum, it can be used both in 
and outside confession.

By a privilege conceded to the Order of the Minimi by Pope 
Sixtus IV and confirmed by Pope Julius II, the confessors of 
that Order, and the confessors of other religious organizations 
who had by the communication of privileges obtained the same 
concession, can dispense from those irregularities from whi'ch the 
bishops can dispense.128 By communication of privileges the con
fessors of the religious organizations who had that privilege 
before the Code, can at the time of missions and retreats dis
pense in sacramental confession from all occult irregularities. 
The original concession was given to the Passionist Fathers by 
Pope Pius VI, May 27, 1789.128

Application for Dispensation from Irregularities and 
Impediments

956. In the petition for a dispensation all irregularities and 
impediments must be indicated. If they are not all indicated, a 
general dispensation is valid for those omitted in good faith, 
with the exception of the irregularities reserved in Canon 990 
(viz,, voluntary homicide and crimes brought before a court), 
but not for those concealed in bad faith. In the case of the 
irregularity from voluntary homicide, the number of crimes 
must be also stated under pain of invalidity of the dispensation 
conceded. A general dispensation for the reception of orders is 
good also for major orders, and the person dispensed may obtain 
non-consistorial benefices—even those to which the care of souls 
is attached—but he cannot be made a Cardinal, a bishop, an 
abbot or prelate nullius, or a major superior in clerical exempt 
organizations of religious. A dispensation granted in the inter
nal non-sacramental forum shall be given in writing, and a 
record of it should be kept in the secret records of the diocesan 
Curia (Canon 991).

“•Blat, “Commentar.,” Ill, 45G.
Lyszczarczyk, O. F. M., “Comp. Privileg. Regular.,” 147.
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A general dispensation, by which seems to be meant a dis*  
pensation from all irregularities, has the special effect that it 
covers also those irregularities which were omitted in the peti
tion in good faith, with the exception of the irregularity from 
homicide and from crimes brought before a court.

Dispensation from irregularities incurred by priests through 
the commission of an offence to which irregularity is attached is 
granted by the Sacred Congregation of the Council. Dispensa
tions from irregularities ex defectu are reserved to the Sacred 
Congregation of the Sacraments.180 The Sacred Penitentiary is 
empowered to grant dispensation from irregularities arising 
from occult crimes.

Chapteb in

OF THE THINGS WHICH SHOULD PRECEDE HOLY ORDERS

957. All candidates for ordination, both secular and reli
gious, must either in person or through others manifest to their 
bishop (or to the representative of the bishop in this' matter) at 
an opportune time their desire to be ordained (Canon 992).

The Council of Trent181 had a similar provision prescribing 
that the candidates for major orders approach the bishop one 
month before ordination to petition him formally for admission 
to major orders. Canon 992 differs from the law of the Council 
of Trent in so far as it requires candidates for any orders to 
announce to the bishop their intention of receiving orders. That 
declaration may be made through others (e.g., the rector of the 
seminary).

Testimonial Letters

. 958. The candidates for ordination, both secular and reli
gious (who in the matter of ordination are governed by the law 
for seculars), are to procure the following testimonials:

(1) Testimony of the last ordination or, if they are to receive 
the first tonsure, certificates of Baptism and Confirmation;

(2) Testimony of the completion of the required courses of
"S. Consist Congr., Nov. 28, 1911; Add Ap. Sedis, III, 658.

' “Sessio XXIII, cap. 5, De lieform. 
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studies, as they are demanded for the various orders by Canon 
976;

(3) Testimonial of the rector of the seminary as to the good 
conduct of the candidates. If, in an exceptional case, a candi
date has been permitted to live outside the seminary and has (as 
Canon 972 demands) been placed under the spiritual direction 
of a priest designated by the bishop, testimonials of good con
duct must be obtained from that priest;

(4) Testimonial letters of the Ordinaries of the dioceses in 
which the candidate has lived so long that he might have con
tracted a canonical impediment (cfr. below Canon 994);

(5) Testimonial letters of the major religious superior, if the 
candidate is a member of a religious organization (Canon 993).

Special Rules about Testimonials from Various Dioceses on 
Account of Temporary Residence

959. The time in which a candidate for ordination might 
have contracted a canonical impediment is, as a rule, three 
months for men in military service, and for others six months, 
after the age of puberty. The ordaining bishop, however, if he 
judges it advisable, may demand testimonials also for a shorter 
period of residence, and even for the time prior to puberty.

If the local Ordinary does not have sufficient information 
about the candidate, either from his own personal knowledge or 
from the testimony of others, and thus cannot testify that the 
candidate during the stay in his diocese contracted no canonical 
impediment; or if the candidate has lived in so many dioceses 
that it becomes impossible or too difficult to get all the testi
monials, the Ordinary shall at least make the candidate state 
under oath whether or not he has contracted a canonical impedi
ment.

If, after the testimonials were obtained and before his ordi
nation, the candidate has again lived for three or six months 
respectively in the diocese from which testimonials were ob
tained, new testimonials of the local Ordinary are necessary 
(Canon 994).

The testimonials spoken of in the preceding Canon are, as a 
rule, necessary once only, before the reception of the tonsure, 
for usually the student after reception of the tonsure stays in 
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the diocese of his proper bishop. If he has been in another 
diocese for six months, or three months in case of military 
service, he needs the testimonials before he is further promoted. 
The oath, required from a candidate who has lived in many 
dioceses, is called juramentum suppletorium, because it supple
ments the information obtained by inquiry.

Testimonials to Be Issued by Religious Superiors

960. In his dimissorial letters, the religious superior must 
testify not only that the candidates have made the religious pro
fession and are members of the community of the religious house 
in the diocese where they are to be ordained, but also that they 
have completed the required courses of study and possess the 
other qualifications demanded by Canon Law. Having received 
these dimissorials, the bishop does not need any other testi
monials (Canon 995).

The ordination of exempt religious has its own special rules 
in reference to the dimissorials and the testimonials. If a reli
gious organization has neither the privilege of exemption nor 
special concessions concerning the ordination of its subjects, it is 
governed in the matter of ordination by the laws for seculars 
(cfr. above, n. 899). Canon 995 refers only to religious bodies 
which have the privilege to issue dimissorial letters (cfr. Canons 
964-967, nn. 901-905).

Blat holds that the superiors of religious organizations which 
are subject to the law of seculars in the matter of ordination 
need not get testimonials for their candidates from the dioceses 
where they have stayed six months after puberty (three months, 
if in the military service) before they joined the religious com
munity, but only from the dioceses in which they stayed six or 
more months after joining the community. His reason is that the 
testimonials had to be obtained before they entered, and need not 
be obtained again. However, the testimonials required by Canon 
544 for all men who join a religious community are quite differ
ent from the testimonials for ordination required by Canon 994 
as can be easily seen from the wording of the two Canons.132

Commentar.,” lib. Ill, 466.
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Examination of Candidates before Ordination

961. All candidates, both secular and religious, must undergo 
a careful examination before ordination with reference to the 
order which they are to receive. Candidates for major orders 
must make the examination also in the respective courses of 
sacred theology which are required before reception of the vari
ous sacred orders. The bishops have the right to determine the 
method of the examination, to appoint the examiners and to 
prescribe the subjects of sacred theology in which the examina
tion is to be made (Canon 996).

The Council of Trent133 had substantially the same law about 
the examination of all candidates, secular and religious. The 
bishop may, if he pleases, have the religious candidates examined 
by a board of examiners from the religious community, in which 
case the board acts as delegate of the bishop. The Code con
tinues :

This examination is to be conducted for both seculars and 
religious under the authority of the local Ordinary, who by law 
has the right to ordain or to issue dimissori als requesting an
other bishop to ordain his subjects. For a good reason this 
Ordinary may also commit the examination to the ordaining 
bishop, if the latter is willing to assume that burden (Canon 
997, § 1).

The bishop who ordains non-subjects (either secular or reli
gious) who are sent to him with legitimate diiuissorials in which 
it is stated that the candidates have been duly examined as 
demanded by § 1 of this Canon, and have been judged qualified, 
may accept this attestation as sufficient, but he is not obliged to 
do so. If he in conscience believes that a candidate is not suit
able, he should not promote him (Canon 997, § 2).

In the chapter cited above, the Council of Trent ruled that 
the candidates of religious orders had to be of the same age 
as required for secular candidates, and that they should not be 
ordained without a careful examination on the part of the 
bishop; all contrary privileges were revoked by the Council. On 
September 22, 1582, the Society of Jesus obtained from Pope 
Gregory XIII the privilege which exempts their clerics from 
examination by the bishop. This privilege was not extended to

“■Sessio XXIII, cap. 12, De Deform, 
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other religious organizations by the communication of privileges. 
Lehmkuhl134 states that the privilege of some religious organiza
tions to have their candidates ordained by any Catholic bishop 
has in more recent times been considered to grant exemption 
from the examination before the bishop. The Code has no pro
vision about this examination in the cases enumerated in Canon 
966, wherein the religious superior is entitled to have his candi
dates ordained by other than the bishop of the diocese where the 
candidates are domiciled. Perhaps here can be applied what 
Lehmkuhl says about the privilege to send the men to any 
bishop for ordination. The bishop who is requested by the 
legitimate authorities (the proper Ordinary or religious supe
rior) to ordain non-subjects, has always the right to examine the 
candidates, as is plain from Canon 997. If the proper Ordinary 
or the religious superior object to his doing so, their only resort 
is to send their subjects to another bishop.

The Sacred Congregation of Religious on December 1, 1930, 
and the Sacred Congregation of the Sacraments on December 

-27, 1930, issued two detailed Instructions in which the form of 
the training and formation, as well as the tests and investiga*  
tions of fitness, for both religious and secular aspirants to the 
priesthood, and in general the whole procedure to be followed 
in promoting them to Holy Orders, are outlined and ordered to 
be put into execution with great care by all Ordinaries, both 
local and religious. Both Instructions also published the form 
of the petition for promotion to orders, together with a declara
tion of the candidate’s understanding of the obligations of the 
clerical state and his firm intention to observe them faithfully. 
This document is to be signed by the candidate under oath.135

Publication of Names of Candidates for Major Orders in 
Their Parish Church

962. The names of the men to be promoted to any major 
order, with the exception of religious who have taken either 
solemn or simple perpetual vows, shall be publicly announced in 
the respective parish church of each candidate. The Ordinary, 
however, may use his judgment in either dispensing with this

«“Thcol. Moral.,* ’ II, n. 601.
MAota Ap. Sedis, XXIV, 74, XXIII, 120. Cfr. App. IH, 13, a. 
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publication, or ordering it to be made also in other churches 
besides the proper parish churches of the candidates, or substi
tuting for the publication an announcement posted at the door 
of the parish church and left there for several days among which 
there must be at least one feast-day The publication is to be 
made on a Sunday or a holyday of obligation in church and dur
ing Mass, or on another day and at another hour when there is a 
large gathering of the faithful in church. If the candidates have 
not been ordained within six months after the publication, it 
should be repeated, unless the Ordinary judges otherwise 
(Canon 998).

The Council of Trent demanded the publication of the names 
of the candidates for any major order in their respective parish 
churches,130 but in many dioceses this law had in the course of 
timp fallen into disuse. The proper parish of a candidate is, as 
a rule, the parish in which his parents have a domicile or quasi- 
domicile, for usually the young man has not been in a position 
to acquire a domicile of his own, and during the course of studies 
he certainly retains the domicile of his parents—or of his legal 
guardian, if both father and mother died before he reached the 
age of majority. However, he may also have a parish of his 
own, for Canon 93 states that a minor, after the years of infancy, 
can acquire a quasi-domicile of his own, and a quasi-domicile 
suffices- to acquire a proper parish. In any case, there is no 
difficulty here since the Ordinary can dispense with the publica
tion of the names.

963. All the faithful are bound by obligation to make known 
to the Ordinary or to the pastor before the ordination any im
pediment to sacred orders of which they have knowledge (Canon 
999). The bishop should order the pastor who makes the publi
cation—and also other priests, if it seems expedient to him—to 
inquire from trustworthy persons about the life and character 
of the candidates of ordination, and to transmit to the chancery 
office a report of the publication and investigation. The same 
Ordinary shall not neglect, if it seems to him necessary or useful, 
to make further investigations even privately (Canon 1000).

“•Sessio XXIII, cap. 5, De Reform,
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Retreat before Ordination

964. Candidates for promotion to first tonsure and minor 
orders shall make the Spiritual Exercises for at least three full 
days; candidates for major orders for at least six full days. If 
the candidates are to receive several major orders within six 
months, the Ordinary may reduce the days of retreat before 
deaconship to not less than three full days (Canon 1001, § 1). 
The case offers some difficulty when a candidate is to receive two 
or more major orders within the space of a few days. To settle 
the question of the duration of the retreat before each order in 
such cases, the Sacred Congregation of the Sacraments declared 
on May 2, 1928, that, if several major orders are conferred upon 
the same candidate within a few days, a retreat of six full days 
must precede the first major order, and a retreat of at least one 
full day before each of the others will suffice.137 If, after the 
retreat, the ordination is for any reason delayed for more than 
six months, the retreat shall be repeated; otherwise, it is left to 
the judgment of the Ordinary whether or not the retreat is to 
be repeated.

The religious shall make the spiritual exercises in their own 
house, or in any other appointed by their superior. The secular 
candidates shall make the exercises in the seminary or in some 
other ecclesiastical or religious house designated by the bishop. 
The superior of the house where the retreat is made shall testify 
to the bishop that the candidates made the retreat. In case of 
candidates from religious communities, their proper major su
perior shall supply this testimony (Canon 1001, §§ 2-4).

For the first time in the history of ecclesiastical legislation, 
the Code imposes by a general law the duty of making a retreat 
before ordination. The practice of preparing in a special manner 
by spiritual exercises for the reception of the various orders (at 
least the major orders) is not new in the Church. In the City of 
Rome there was a law from the year 1662 that the candidates for 
major orders prepare themselves by a retreat, and that law was 
extended to all the dioceses of Italy in 1682. The Holy See urged 
the bishops of other nations to insist likewise on a retreat before 
the reception of the major orders, and, long before the present 
law of the Code was enacted, it had practically become a uni-

01 Acta Ap. Sedis, XX, 359.
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versal custom to make a retreat before the reception of major 
orders.138

Chapter IV

OF THE RITES AND CEREMONIES OF SACRED ORDINATION

965. In conferring any of the orders, the minister must 
observe accurately the proper rites as described in the Pontificale 
Romanum and other liturgical books approved by the Church, 
and it is not lawful for any reason to omit these rites or invert 
their order (Canon 1002).

In the course of centuries the sacred rites and ceremonies 
observed in the conferring of the various orders have grown 
from their original simple forms to the present elaborate func
tions, which have become fixed law in virtue of the official char
acter of the Pontificale Romanum, wherein are contained all the 
prayers and ceremonies of ordination. In 1596 Pope Clement 
VIII published the official Pontificale Romanum, and com
manded that it be used exclusively in the Church of the Latin 
Rite in the ordination ceremonies and in other sacred functions 
which it described. The Code insists that the sacred rites of the 
Pontificale Romanum be followed with absolute accuracy. This 
is of the greatest importance because the essential rites of the 
various orders are so entwined with other sacred ceremonies that 
it would be dangerous to omit ceremonies indiscriminately, and 
thus perhaps fail to employ even the essential ones necessary for 
validity of the orders.

A Summary of the Decisions of the Holy See on the 
Defects in the Rite of Sacred Ordination and 

Episcopal Consecration

Tonsure.—The essential rite of first tonsure consists in this, 
that the bishop cuts the hair of the candidate who at the same 
time recites the words Dominus pars etc. The hair must be the 
natural hair of the candidate for validity.130 It is customary 
for the bishop also to recite the words, Dominus pars etc., but

“•Gasparri, “De Sacra Ord.," II, nn. 762-768.
*» Sacred Congregation of Rites, September 25, 1846 {Decreta Authen

tica n. 2919). 
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this is not required for validity.140 All other ceremonies of first 
tonsure are accidentals, and, if omitted, they need not be sup
plied.

Minor Orders. (1) Ostiariate.—The essential rite consists 
in this, that the bishop, while reciting the form, Sic age, pre
sents the keys to the ordinand to be touched with his right hand. 
One key suffices for validity, although the use of two is pre
scribed. They may be made of any material, provided they are 
suitable for locking and opening. It is not necessary to use the 
keys of the church.141 The remainder of the rite (namely, the 
opening of the church door and the ringing of the bell) do not 
pertain to the validity of the ordination, and therefore, if they 
have been omitted, they need not be supplied.142 It is not neces
sary to open the door with the keys or to ring the bells of 
the church. The door may be opened by hand, and the small 
altar bell may be used.148

(2, 3) Lectorate and Exorcistate.—The essential rite for the 
conferring of the lectorate and the exorcistate consists in the 
handing over of the book of the Scriptures and the book of 
exorcisms by the bishop to the ordinand, while reciting the words 
of the form. The form for the lectorate consists in the words: 
Accipe et esto verbi Dei . . .; the form for the exorcistate con
sists of the words: Accipe et commenda memoria. . . . During 
this essential rite the ordinand must touch with his right hand 
the book proffered by the bishop. It suffices if he touches the 
cover of the book with his hand, and it is not required for valid
ity that he at the same time touch the edges of the pages of 
the book with his thumb.144 It should be noted that for the 
lectorate the Bible, Missal or Breviary, and for the exorcistate 
the Missal, Pontificale or Rituale may be used.145

(4) Acolythate.—The essential rite for the conferring of this 
minor order consists in the handing over of a candlestick with 
an unlightcd candle by the bishop to the ordinand, who touches 
them while the bishop says the words: Accipe ceroferarium cum

“•Snored Congregation of Rites. November 12, 1831 (Decreta Authen
tica n. 2993).

1U Snored Congregation of Rites, March 11, 1820, June 20, 1899; Propa- 
gandn, September 27, 1843, March 23, 1844.

,unoly Oflice, August 1, 1697.
»“ Sacred Congregation of Rites, November 12, 1831, September 27, 1873.
im 11 Periodica, * * XXIII, p. 92.*
»“ Snored Congregation of Bites, September 27, 1873.
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cereo . . and in the handing over of an empty cruet, which 
the ordinand touches with his right hand while the bishop recites 
the words of the form: Accipe urceolum. . . . The ordinand is 
to respond Amen to both forms.140 The palmatoria may not be 
used in place of a candlestick.147 The candlestick should be 
touched with the right thumb while the candle is touched with 
the right index. However, the ordination will be valid if the 
ordinand touches only the candle, for a tactus mediatus is suffi
cient for validity.148

Major Orders. (1) Subdiaconate.—The essential rite for 
ordination to subdeaconship consists in this, that the bishop 
hands over to the ordinand an empty chalice and empty paten, 
which the candidate touches with his right hand while the bishop 
recites the words: Vide cuius ministerium . . and in the 
handing over to him of the Book of the Epistles, which the 
ordinand touches likewise with his right, hand while the bishop 
recites the words of the form: Accipe librum Epistolarum. . .. 
The book may be the Missal or a Bible, and for validity it suf
fices if it is touched only on the cover. The handing over of 
the Book of the Epistles is not essential for the validity of the 
ordination, and, if it was omitted, the ordination need not be 
repeated, but only this omitted rite need be supplied.140 This 
may be done privately, and even outside of the celebration of 
Mass.150 Several candidates may touch the book at the same 
time. The chalice and paten which are used in this ordination 
are to be empty, but they should be consecrated, although this is 
not required for validity. It is necessary for validity, however, 
that they be presented to the ordinand by the ordaining bishop, 
so that, if they are presented by another, the ordination must be 
repeated,151 even though the bishop recites the words of the 
form. It is sufficient for validity if the ordinand touches either 
the chalice only or the paten only.152 The reason for this is be
cause this would be a tactus mediatus, which is sufficient. The 
handing over and touching of the cruets which are proffered by 
the archdeacon, and not by the bishop, do not constitute an

1M Sacred Congregation of Rites, November 12, 1831.
117 Sacred Congregation of Rites, Juno 8, 1709.

Holy Office, March 17, 1897.
>• Holy Office, August 1, 1697.

Sacred Congregation of Rites, June 16, 1837.
181 Sacred Congregation of Rites, March 11, 1820.
«“Holy Office, May 8, 1895, March 17, 1897. 
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essential part of the rite and, if omitted, this ceremony need not 
be supplied. The same is to be said of the clothing of the ordi- 
nand with the amice, maniple and tunic. The amice is merely to 
touch the head and to be adjusted around the neck immediately, 
and not kept over the head during the Oration.133

(2) Diaconate.—The rite of ordination to deaconship con
sists in the imposition of the right hand of the bishop upon the 
head of the ordinand and the recitation of the words of the 
form: Accipe Spiritum Sanctum ad robur . . .; and the hand
ing over of the Book of the Gospels, which the ordinand touches 
with his right hand while the bishop recites the words: Accipe 
potestatem legendi Euangelium, , . . Several ordinands may 
touch the book at the same time. It is not necessary for validity 
that it be touched with the right hand. This rule holds also for 
other occasions where the instruments are to be touched in 
sacred ordinations. The imposition of the bishop’s hand must be 
effected by physical contact with the head of the ordinand. If 
he docs not touch the head of the ordinand in the imposition of 
his hand, the whole ordination must be repeated conditionally.104 
It does not affect the validity if the ordinand’s head is covered 
with a skull cap or a very heavy growth of hair.100 The ordina
tion is valid if the bishop fails to hold his hand extended towards 
the ordinands during the prayer, Emitte in eos . . . (which 
follows the imposition of his hand with the words, Accipe Spir
itum Sanctum . . .).130 The handing over of the Book of the 
Gospels must be supplied if it was omitted, or if it was done by 
another while the bishop recited the words of the form.107 If 
the clothing of the ordinand with the stole and dalmatic was 
omitted, there is no need to supply the omission afterwards.

(3) Presbyterate.—The rite of ordination to the priesthood 
consists of the threefold imposition of the bishop’s hands upon 
the head of the ordinand, the anointing of the ordinand’s hands, 
and the handing over of the chalice with wine and water and 
the paten with a host together with the words: Accipe potes
tatem. . . .

Sacred Congregation of Rites, September 11, 1S47.
« Holy Office, August 19, 1851, January 20, 1875, January 26, 1898.
“’Holy Office, January 22, 1890.
“•Holy Office, September 7, 1892.

Sacred Congregation of Rites, June 16, 1837; Holy Office, August 1, 
1697.
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The first imposition of hands is performed by the bishop in 
silence by placing both of his hands with physical contact upon 
the head of the ordinand. If he does so without physically 
touching the ordinand’s head, the whole ordination must be re
peated conditionally.158 If the ordinand’s head is covered by a 
skull cap or wig, it will not affect the validity, for the bishop, 
too, at this time wears gloves.150 Immediately after the imposi
tion of hands by the bishop, the priests who are in attendance 
also impose their hands upon the head of the ordinand,100 but if 
this ceremony is omitted, there is no need to supply it after
wards.101

The second imposition of the bishop’s hands takes place when 
after the first imposition, while the priests in attendance impose 
their hands, he, as well as they, holds his right hand elevated 
and extended towards the ordinand until the end of the prayer: 
Oremus, fratres carissimi. . . .102 The ordination will be valid, 
if the bishop extends his hand only during that interval between 
the first imposition and the prayer while the priests are impos
ing hands, but not during the prayer,163 or not during that 
interval, but when he begins Oremus, fratres carissimi,10* or not 
until he has begun that prayer,105 or only towards the end of 
the prayer, or even if he does so for a short time after the end 
of the prayer, Oremus, fratres carissimi100 If the bishop does 
not elevate and extend his right hand towards the ordinand 
before, during or at least immediately after the prayer, Oremus, 
fratres carissimi, the whole ordination will have to be repeated 
conditionally.107 If, however, after omitting it, the bishop sup
plies it, reciting the Oremus, fratres carissimi, in a low voice, 
before the handing over of the instruments, the ordination will 
be valid.108 If he has omitted both the first and the second 
imposition of hands, but supplies them before the handing over

“• Holy Office, August 19, 1851, July 4, 1900, May 7, 1902.
Holy Office, January 22, 1890.

“•Sacred Congregation of Rites, July 31, 1821.
“»Propaganda, August 6, 1840.
«“ Sacred Congregation of Rites, February 18, 1843, August 31, 1872.
“» Holy Office, September 12, 1877, November 30, 1898.
“•Holy Office, November 30, 1898.
«“Holy Office, April 27, 1870; Sacred Congregation of Rites, June 14, 

1873.
Holy Office, November 30, 1898, December 14, 1898.
Propaganda, March 31, 1898; Holy Office, March 17, 1897, July 6, 

1898, November 30, 1898, July 19, 1899.
Holy Office, July 6, 1898.
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the instruments, the ordination will be valid.169 If, however, 
after omitting the first and second imposition of hands, he sup
plies them after the handing over of the instruments and does 
not repeat also the handing over of the instruments, the whole 
ordination will have to be repeated conditionally.170

The anointing of the hands of the ordinand is to be done by 
the bishop on the palms and must include the fingers.171 If the 
anointing of the hands is omitted, it must be supplied, but, if 
chrism or oleum infirmorum is used by mistake in place of 
oleum catechumenorum, it need not be repeated.172 Likewise, 
nothing more is to be done if the bishop in anointing the hands 
of several says only half of the form over each and the entire 
form over the last ordinand, but making his intention include 
all of them.173 If after ordination a priest has lost his index 
finger, it is not necessary to anoint the second finger.174

The instruments which in the ordination of the priest are to 
be handed over to the ordinand are the chalice and paten with 
valid and licit matter for consecration. Accordingly, the chalice 
must contain some wine and a few drops of water, and the paten 
must have a host. If the few drops of water are omitted, th*  
validity of the ordination is not affected; but if the chalice i 
empty,175 or if the paten does not hold a host,170 the whole ordi
nation must be repeated conditionally. Likewise, if the chalice 
contains only water,177 or equal parts of wine and water, or more 
water than wine,178 the whole ordination will have to be repeated 
conditionally, even though the defect was supplied after the 
Communion of the Mass but before the third imposition of 
hands.170 The water mixed with the wine in the chalice may 
amount to one-fifth of the volume of the wine,180 without affect
ing the validity of the ordination. Indeed, if the quantity of the 
water is certainly less than that of the wine, the ordination will

«•Holy Office, Muy 3, 1899.
«•Holy Office, August 22, 1900.
,n Sacred Congregation of Rites, January 12, 1917.
«•Holy Office, July 22, 1874.
173 Holy Office, November 23, 1900.
«*  Sacred Congregation of Rites, January 12, 1917.
«•Holy Office, January 11, 1899.
«•Holy Office, January 17, 1900.
’«Holy Office, January 20, 1886.
«• Holy Office, September 7, 1892.
«•Sacred Congregation of the Sacraments, November 6, 1810, June 21, 

1025.
«• Holy Office, March 11,1903.



632 PRACTICAL COMMENTARY ON THE CODE

be valid.181 If the pat^n held a host but it fell to the floor during 
the handing over of the instruments before the ordinand touched 
it, the whole ordination must be repeated conditionally.182

The instruments must be handed over to the ordinand by the 
ordaining bishop himself, so that if another proffers the instru
ments while the bishop recites the words of the form, the whole 
ordination will have to be repeated conditionally.188 This cere
mony must follow the first two impositions of hands,184 and, if 
it was omitted, it is not sufficient to supply it alone without the 
two impositions of hands after the Communion but before the 
third imposition.185 The instruments are to be handed over to 
each ordinand separately,180 with the form in the singular: 
Accipe potestatem. . . . The ordination, however, will be valid 
if the bishop hands them over to several at the same, time,187 
even though he recites the form in the singular.188 It will also 
be valid if the bishop during the handing over of the instru
ments makes a slight interruption in the form.180

In touching the instruments, the tactus mediatus is sufficient 
for validity The ordination will be valid if the ordinand 
touches only the chalice and the host, but not the paten,100 or 
only the paten with the host but not the chalice,101 or the chalice 
only but not the paten,102 or finally if he touches first the chalice 
and then the paten, but touches both before the bishop has fin
ished the words of the form, even though he touches them with 
the thumb and index instead of the index and middle fingers.103

The third imposition of hands takes place after the Com
munion of the Mass when the bishop, imposin'*  both hands upon 
the head of the ordinand, recites the form: Accipe Spiritum 
Sanctum, quorum remiseris peccata. ... If this imposition of

131 Holy Office, April 11, 1932.
Holy Office, July 6, 1898.

«“Holy Office, August 1, 1697.
»*Holy  Office, May 3, 1899, August 22, 1900.

Sacred Congregation of the Sacraments, November 6, 1910, June 21, 
1925. '

i00 Sacred Congregation of Hites, March 11, 1820.
w Holy Office, January 23, 1874.

Holy Office, January 16, 1901.
’•Holy Office, April, 20, 1898.
iwHoly Office, July 25, 1866, November 22, 1871, Juno 9, 1875, June 22, 

1892, May 8, 1895.
* Holy Office, May 8, 1895, March 17, 1897.

un Holy Office, September 7, 1897, December 14, 1898.
10*  Holy Office, March 17, 1897, January 17, 1900. 
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hands was omitted or wrongly performed, nothing more need be 
done except to supply the defect by repeating this imposition 
only.104 When supplied, it is to be done conditionally with repe
tition of the form or words, but not of the other ceremonies 
which were employed in it the first time.105 If the imposition was 
made correctly in every way except that there was no physical 
contact between the bishop ’s hands and the head of the ordinand, 
the imposition with the words of the form is to be repeated 
conditionally.100

The other parts of the rite of ordination to the priesthood 
are of precept, but, if they have been omitted, there is no need 
to supply them, for without them the ordination is in every sense 
valid. Thus, if the vesting with the stole and chasuble or the 
recitation of the Mass by the ordinands together with the bishop 
has been omitted, there is no need to supply them afterwards. 
The same is to be said of the promise of obedience after the third 
imposition of hands, although it is more fitting that it be sup
plied later.

(4) Episcopacy.—The rite of consecration of a bishop con
sists in the imposition of the hands of the consecrating bishop 
and those of the co-consecrators, the handing over of the Book 
of the Gospels, the imposition of the same on the head and 
neck of the candidate, the anointing of the head and hands with 
chrism, the oath, profession of faith, and the examination.

If the imposition of hands was omitted by both the conse
crator and the co-consecrators, the whole consecration must be 
repeated absolutely. If only the co-consecrators omitted it, the 
consecration is valid and nothing need be supplied.107 If the 
consecrator alone omitted it, but not the co-consecrators who 
were bishops, recourse must be had to the Holy Office; if this 
happened when by dispensation priests were used as co-conse
crators, the whole consecration must be repeated absolutely. If 
during the imposition of hands, the words: Accipe Spiritum 
Sanctum . . ., were omitted together with the Preface, the 
whole consecration must be repeated absolutely. If only the 
Preface was omitted, recourse should be had to the Holy Office,

m Holy Office, December 3, 1637.
*“ Holy Office, May 27, 1840, March 4, 1874, December 9, 1897; Sacred 

Congregation of Rites, May 22, 1841.
Holy Office, August 19, 1851.

,r Propaganda, August 6, 1840.
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as also in the case in which the words, Accipe Spiritum Sanc
tum . . were omitted but not the Preface.

If the handing over of the Book of the Gospels with the 
accompanying words was omitted, that rite alone must be sup*  
plied. If, however, the imposition of the Book of the Gospels 
upon the head and the neck of the candidate was omitted, 
recourse should be had to the Holy Office.

If the anointing of the head and hands of the candidate with 
chrism was omitted, it must be supplied by the bishop with two 
assisting bishops or priests.

If the oath and the profession of faith were omitted, they 
must be supplied.108 If the examination was omitted, recourse 
should be had to the Holy Office.

The other rites (such as the handing over of the miter, 
crozier, ring, etc.) are merely accidental and, if omitted, there 
is no need to supply them.100

In.the Apostolic Constitution “Sacramentum Ordinis” of 
November 30, 1947, Pope Pius XII issued a most important 
declaration concerning the essential matter and form of sacred 
ordination to the diaconate, priesthood and episcopate. By his 
supreme Apostolic authority he has eliminated for all future 
time the chief causes of doubts and anxieties regarding the valid*  
ity of ordinations by declaring that for these three Orders the 
handing over of the instruments which are touched by the 
ordinand is no longer required for the validity of the ordination. 
He further declared that the only essential matter of the Sacred 
Orders of the diaconate, priesthood and episcopate is the imposi
tion of hands; while the only essential form is the words deter
mining the imposition of hands by which the sacramental effects 
(that is, the power of Orders and the grace of the Holy Spirit) 
are signified. In the same Apostolic Constitution the Supreme 
Pontiff authoritatively declared that in ordination to the di
aconate the matter is the imposition of the Bishop’s hand which 
occurs once in the rite of ordination, while the form consists of 
the words of the “Preface,” of which the following are essential 
and therefore required for validity: “Emitte in eum, quasumus, 
Domine, Spiritum Sanctum, quo in opus ministerii tui fideliter

Propaganda, January 15, 1875.
«•For further discussion of the defects, cfr. Cappello, “Do Ordino,” 

nn. 203, 217, 239; Many, “De Sacra Ordinatione," pp. 561-575: “Peri
odica," XXIII, pp. 73*-lll.*  ’ 
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exsequendi septiformis gratia tua munere roboretur.” In ordi
nation to the priesthood the essential matter is the first imposi
tion of the Bishop’s hands which takes place in silence, but not 
the continuation of the same imposition which is done by hold
ing his right hand raised and extended towards the ordinand, 
nor the last imposition which is accompanied by the words: 
“Accipe Spiritum Sanctum: quorum remiseris peccata, etc.” 
The essential form consists of the words of the “Preface,” of 
which the following are essential and therefore required for 
validity of the ordination: “Da, quasumus, omnipotens Pater, 
in hunc famulum tuum Presbyterii dignitatem; innova in visceri
bus eius spiritum sanctitatis, ut acceptum a Te, Deus, secundi 
meriti munus obtineat censuramque morum exemplo sua con
versationis insinuet.” Finally, in consecration to the episcopate 
the essential matter is the imposition of hands which is done by 
the Bishop Consecrator, while the essential form consists of the 
words of the “Preface,” of which the following are essential 
and therefore required for the validity of the Consecration 
“Comple in Sacerdote tuo ministerii tui summam, et ornament 
totius glorificationis instructum calestis unguenti rore san 
tifica.” The rite of consecration of a bishop is to be carried ou 
as prescribed in the Apostolic Constitution ‘ ‘ Episcopalis Conse
crationis” of Pope Pius XII of November 30, 1944.

The Constitution “Sacramentum Ordinis” prescribes that 
the imposition of hands must always be done by physically 
touching the head of the ordinand or consecrand, but this physi
cal touch pertains only to the liceity, since the same Constitution 
clearly states that the inoral touch of the head in any imposition 
of hands is sufficient for the validity of the Sacrament.

In declaring that the handing over and touching of the in
struments are no longer required for the validity of sacred ordi
nation to the diaconate, priesthood and the episcopate, the 
Supreme Pontiff has repealed what may have formerly been 
required for validity—not by the divine law, which he could not 
abolish—but by ecclesiastical law which the Supreme Pontiff 
can and has revoked, leaving what is clearly required for valid
ity by the divine law and which is so employed in the whole 
Church, that is, both the Latin and the Greek Rites. This revo
cation does not have retroactive effect, as the Constitution 
clearly states, and therefore any doubts which may arise about 
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the validity of sacred ordination, especially that which took 
place before November 30, 1947, must be submitted to the Holy 
See for examination and resolution.

Such revocation, however, of former requirements of the 
ecclesiastical law must not be construed as permission to neglect 
or omit any of the rites of Sacred Ordination laid down in the 
Pontificale Romanum. On the contrary, the Constitution ‘‘Sacra
mentum Ordinis” expressly declares and ordains that each and 
every one of the rites and ceremonies of Sacred Ordination must 
be religiously observed. Indeed, the text and rubrics of the 
Pontificale Romanum are ordered by the Supreme Pontiff to be 
amended in such a way as to reflect clearly his declaration made 
by the supreme Apostolic authority and power on the essential 
matter and form of sacred ordination to the diaconate, priest
hood and the episcopate.100®

966. The Mass of ordination or episcopal consecration must 
always be celebrated by the actual minister of the orders or con
secration (Canon 1003).

The major orders and the episcopal consecration must be con
ferred during the Ordination Mass. This Mass must be said by 
the bishop who confers the orders or consecrates a bishop, and 
the Holy See has always refused to grant permission to have the 
Mass said by another celebrant, even when a bishop on account 
of old age or poor health was not able to say the Ordination 
Mass.200

Clerics of Oriental Rites Joining Latin Rite

967. If a man has received some orders according to an 
Oriental Rite and afterwards obtains an indult from the Holy 
See to receive higher orders in the Latin Rite, he must first 
receive those orders according to the Latin Rite which he has not 
received in the Oriental Rite (Canon 1004).

The orders of ostiarius, exorcist and acolyte are missing in 
the Oriental Rites. Canon 1004 thus rules that, if a candidate 
has received some orders in the Oriental Rite and then obtains 
permission to receive further orders in the Latin Rite, the orders 
which are not given in the Oriental Rite must be supplied first

**• Acta Ap. Sedis, XL, 5*7.  For full text of the Constitution, see Ap*  
pendix III.

Sacred Congregation of Rites; Decreta Authentica, nn. 1071, 2772. 
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before the cleric can get any other orders in the Latin Rite. In 
the Constitution “Etsi Pastoralis” of May 26, 1742 (Sec. vii, 
n. 7), Pope Benedict XIV goes into detail in reference to such 
ordination. The text of the Constitution is easily accessible 
either in the Collectanea de Propaganda Fide 201 or in the new 
collection of Decrees edited by Cardinal Gasparri.202

At Ordination to Major Orders the Candidates Must 
Receive Holy Communion

968. All the candidates for major orders are bound to receive 
Holy Communion in the Ordination Mass itself (Canon 1005). 
This obligation is considered a serious one, since the Church 
makes it a part of the sacred rite of ordination. The rule 
whereby major orders are conferred only at Holy Mass and Holy 
Communion is received by the candidates in the Ordination 
Mass, is very ancient, as Pope Benedict XIV teaches.203

Chapter V

OF THE TIME AND PLACE OF SACRED ORDINATION

969. The episcopal consecration should be conferred during 
Holy Mass on Sundays or on feasts of the Holy Apostles. Major 
orders are to be conferred during Mass on the Ember Saturdays, 
the Saturday before Passion Sunday, and on Holy Saturday, but 
for a grave reason the bishop may have these ordinations also on 
any Sunday or holyday of obligation.204 First tonsure may be 
given on any day at any hour; the minor orders may be con
ferred on Sundays and feasts which are doubles, but in the fore
noon only. The custom of holding ordinations on other days than 
those stated in this Canon is reprobated. These ordination days 
must be observed also when a bishop of the Latin Rite by Apos
tolic indult ordains a cleric of an Oriental Rite, and vice versa 
(Canon 1006).

In the beginning of the Church there were no rules about
“ 1, 118.
■"“Fontes Cod. Juris Can.,” I, n. 328.
““De Synodo Diocecaana,” lib. VIII, cap. 11, 5.
“The suppressed days of precept are not included (Committee for the 

Auth. Interp. of Code, May 15, 1936; Acta Ap. Sedis, XXVIII, 210). 
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days of ordination, and the functions were held whenever neces
sary. Soon, however, it became the custom to have the ordina
tions on certain days of the year only—the Ember Saturdays. 
In 494, Pope Gelasius ruled that the ordination of priests and 
deacons should take place towards the evening of the Ember 
Saturday fast days and the Saturday before Passion Sunday.205 
Pope Alexander III added Holy Saturday as an ordination day 
for major orders.206 The consecration of bishops was not per
formed on the Ember Saturdays, but rather on the Sundays of 
the year, and Pope Leo I writes to the bishops of the Province 
of Vienne that from ancient times the consecration of bishops 
was conferred on Sundays.207 The Ordo Romanus Vulgatus adds 
the feasts of the Apostles as days of consecration of bishops.

The Ordination Mass was celebrated on the Ember Saturdays 
towards the evening during those centuries when the fast on 
these days was observed so strictly that it was not broken by the 
taking of any food or drink until the evening. As late as 1095 
Pope Urban II ordained, in the Council of Clermont, that the 
fast should be protracted to the evening of Saturday and the 
Ordination Mass should be held late in the evening, or, if pos
sible, in the early morning of the next day so that the ordina
tions may rather be held on Sunday. When the discipline of 
the strict fasting relaxed, Holy Mass began to be said earlier 
in the day, and finally the forenoon hours of the Ember Satur
days were considered the proper time for ordinations.

970. Whenever the ordination is to be repeated or some rite 
is to be supplied, either absolutely or conditionally, this may be 
done even outside the ordination days and secretly (Canon 
1007).

Defects and errors committed in carrying out the ceremonial 
of ordination may necessitate either the repetition of the entire 
ordination rite or the supplying of the ceremonies omitted or 
performed defectively. As these errors and defects are to be 
corrected as soon as possible, the Code allows the ordination 
ceremonies to be held on any day, and the rule concerning ordi
nation days is not binding in such cases.

*» Decretum Gratiani, c. 7, D. 75.
Decretales Gregorii IX, c. 3, De temporibus ordinationum, etc., lib. I, 

^«"Migne, **Patrol. lat.,” LIV, 628.
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Right of the Bishop to Hold Ordinations Restricted to His 
Diocese

971. Except in the case mentioned in Canon 239, § 1, n. 15, 
a bishop may not without the permission of the local Ordinary 
confer outside his own diocese those orders which require in the 
ordination rite the use of the pontificals (Canon 1008).

This rule of the Code is very ancient. The organization of 
the Church into dioceses goes back substantially to the times of 
the Apostles. The orderly administration of the affairs of the 
Church in the various dioceses made it necessary that each 
bishop’s authority should be confined to the territorial limits of 
his bishopric. Several of the early Councils, from 300 and after
wards, forbid bishops to ordain even their own subjects outside 
their own diocese, or to ordain subjects of another diocese in 
their own without leave of the proper bishop of the candi
dates.208 The Council of Trent 200 strictly forbade bishops to 
exercise the pontificals in another diocese without explicit per
mission of the Ordinary, punishing the transgression of that 
law with ipso facto suspension from the exercise of episcopal 
functions, and suspending the men thus ordained from the exer*  
cise of their orders (cfr. Canons 2373, n. 1, and 2374).

According to Canon 337, the exercise of the pontificals means 
functions in which the Pontificale demands the use of mitre and 
crozier. Now, in the ordination rites of the minor orders, the 
bishop does not need mitre and crozier, wherefore he could con
fer on his subjects outside his diocese tonsure and minor orders. 
Cardinals have the privilege to make use of the pontificals in all 
churches in the world outside the city of Rome, and they can 
therefore also confer orders in any church, provided the candi
dates have proper dimissorials from their own Ordinaries. If a 
Cardinal wishes to hold pontifical functions in a cathedral 
church, the law demands that he previously notify the local 
Ordinary to that effect (cfr. Canon 239, § 1, n. 15).

Place Where Ordinations Are to Be Held

972. General ordinations are to be held publicly in the cathe
dral church, and the canons of the cathedral shall be called and

“ Decretum Gratiani» c. 2, C. IX, qu. 3; c. 8, C. IX, qu. 2.
"Sesaio VI, cap. 5, De Reform.
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they must attend. If the ordinations are held in another place 
of the diocese, the most prominent church should, in so far as 
possible, be chosen for the purpose, and the clergy of that place 
shall attend the ordination service. The bishop, however, is not 
forbidden to have particular ordinations for any just reason in 
other churches—even in the chapel of the bishop’s residence, of 
the seminary, or of a religious house. First tonsure and minor 
orders may be conferred even in private oratories (Canon 1009).

The first two sentences of this Canon are taken almost ver
batim from the Council of Trent.210 In the United States the 
diocesan consultors take the place of the cathedral chapter. As 
the ordination of the clergy is the most important of all episcopal 
functions, and as his power to confer sacred orders establishes 
most clearly the superior rank of the bishop over the priests, the. 
Church desires that the ordination service be made as solemn 
as possible. The term “general ordinations” has reference to 
the ordinations held on any of the six Saturdays pointed out by 
the Code as regular ordination days.211 The former faculties of 
our bishops contained the permission to confer orders outside the 
regular ordination days. These are not repeated in the new for
mula, but they have practically become superfluous since the 
Code allows the bishops for a grave reason to hold ordinations on 
any Sunday or holyday of obligation.

Chapter VI

OF THE RECORDS AND CERTIFICATE OF SACRED ORDINATION

973. After the ordination the names of all candidates or
dained and of the ordaining minister, together with the place and 
date of ordination, are to be entered in a special book which is to 
be carefully kept by the Curia of the diocese where the ordina
tion takes place. All documents of each ordination are also to be 
carefully preserved. To every candidate ordained an authentic 
certificate of the order received shall be given. If the men were 
ordained by a strange bishop with dimissorial letters, the cer
tificate of ordination shall be exhibited by these men to their 
own Ordinary for the purpose of having the ordination recorded 
in a special book to be kept in the archives (Canon 1010).

no Sessio XXIII, cap. 8, De Reform.
m Augustine, ** Commentary, ’1 IV, 546.
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. Furthermore, the Ordinary in the ease of seculars, or the 
major superior in the case of religious ordained with the su
perior’s dijnissorials, shall send notice of the ordination of each 
subdeacon to the pastor of his place of baptism, in order that this 
ordination may be entered in the baptismal record, as Canon 470, 
§ 2, demands (Canon 1011).

The diocese in which the ordinations take place must keep a 
record of them, even if the candidates are ordained for another 
diocese and by another bishop with the consent or at the request 
of the local Ordinary. Augustine 212 is of the opinion that the 
phrase “curia loci ordinationis” in Canon 1010 does not mean 
exclusively that the ordination is to be recorded in the diocesan 
chancery or office of records, but in the archives of any church 
where the ordination actually takes place. We do not think that 
the term “curia” can be applied to the office or archives of such 
churches.

If, for instance, the Archbishop of New York ordains to
gether with his own subjects some candidates from the Arch
diocese of Newark (with the dimissorials of the Archbishop of 
Newark), the ordination of the Newark candidates is to be re
corded not only in the diocesan archives of New York but also 
in those of Newark, for, after demanding that the ordinations 
be recorded in the diocese where they take place, Canon 1010 
immediately continues that candidates ordained by another 
bishop must show the certificate of their ordination to their own 
Ordinary to have the ordination recorded in the archives of their 
own diocese. If the Ordinary invites another bishop to his dio
cese to ordain his subjects, there is no need of a double entry. 
From this Canon one must conclude that the religious organiza
tions which have the privilege to issue dimissorial letters to their 
subjects must keep a record of the ordinations of their subjects. 
The proper Ordinary to whom in this case the subjects are to 
present the certificate of ordination, is the major superior of 
the religious organization.

974. Canon 1011 refers to the new regulation introduced by 
Canon 470, § 2, that the ordination of subdeacons is to be 
recorded in the baptismal record of these men. Canon 1011 
determines the person who has the obligation to forward the 
ordination record of the subdeacons to the pastor of the parish

"*  “Commentary, ” IV, 549.
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wherein they were baptized. The proper local Ordinary has that 
duty in the case of his own subdeacons, and the major religious 
superior in the case of those for whom he issued dimissorials for 
subdeaconship. In the case of religious who have not the privi
lege of issuing dimissorials, the bishop of the diocese where the 
religious candidates belong as de familia must forward the 
record.218 Because of the danger of loss, when the parish of 
Baptism is located in territory under the control of Russia, the 
notification is to be sent to the Pontifical Commission for Rus
sia.214

titjle vn

OF MARRIAGE

975. Christ our Lord raised the actual marriage contract 
between baptized persons to the dignity of a sacrament. Where
fore, there can be no valid matrimonial contract between bap
tized persons which is not also necessarily a sacrament (Canon 
1012).

The Church is very emphatic and clear in her definition of 
the very important relation between the contract and the sacra
ment in marriage. She teaches that Christ transformed the con
tract itself into the sacrament whenever Christians make such 
a contract, so that no valid matrimonial contract can exist with
out being at the same time a sacrament. This stand of the 
Church with reference to the marriage of Christians is abso
lutely logical, if one believes at all that Christ sanctified the 
marital union by attaching divine grace to it. If Christ did ac
tually make marriage a sacrament, He had to make the contract 
—or mutual agreement of the parties to give themselves to each 
other as husband and wife for the purposes of marriage—the 
instrument by which to convey the sacramental grace, for by 
the contract the marital relation is created.

The great mass of Christians separated from the Catholic 
Church do not admit the teaching of the Church as to the sacra
mental character of marriage. There is a reason for this attitude,

“Blat, ** Commentar.,” lib. Ill, p. 492.
mS. C. for the Oriental Church, July 13, 1928: Acta Ap, Sedis, XX, 

260. 
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for, if they admitted the teaching that marriage is a sacrament, 
they would have to admit the necessary and logical conclusion 
that the Church alone, to the exclusion of all secular powers, has 
jurisdiction over the marriage contract of Christians. If it is a 
sacred contract, an essentially religious act, the secular power 
has no authority over such a contract of Christians. It is not 
very probable that the modern governments of Christian nations 
will ever again admit that right of the Church.

The statement of Canon 1012 on the sacramental character 
of the Christian marriage does not properly belong to the domain 
of Canon Law, but is inserted here as an evidence of the right of 
the Church to legislate in the matter of marriage. The proof of 
the dogmatic truth contained in Canon 1012 must be left to dog
matic theology. The reader may be referred to Pope Leo XIII’s 
Encyclical “Arcanum” on Christian Marriage.1

Purpose of Marriage and Its Essential Characteristics

976. The primary purpose of marriage is the procreation 
and education of children. The secondary purpose is to furnish 
mutual aid and a remedy for concupiscence. The essential char
acteristics of marriage are its unity and indissolubility, which 
obtain a special stability in Christian marriage by virtue of the 
sacrament (Canon 1013).

There can be no controversy over the primary object of mar
riage. The perpetuation of the human race is willed by the 
Creator, who from the creation of mankind appointed the means 
for this purpose. The secondary purpose of marriage is mutual 
assistance of the married couple, which is promoted by the closest 
companionship and fusion of the two lives for one common pur
pose. This is the so-called consortium, which is also in civil law 
recognized as a valuable asset in married life. A further aspect 
of the secondary purpose of marriage is the allaying of sexual 
lust. The sexual impulses of nature are very powerful so that 
a man or woman of average will-power and self-control can only 
with the greatest struggle restrain the sexual tendency. Where
fore, God has provided for an orderly and regulated indulgence 
of the sexual appetites by marriage.

The Holy Office has condemned the opinion defended by
'February 10, 1880; Acta S. Sedis, XII, 385. 
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some recent authors who deny that the procreation of children 
is the primary end of matrimony, and regard its secondary ends 
as not subordinate to its primary end but independent of it. 
Their opinion would make the primary end of matrimony the 
complementing and personal perfection of the parties by com
plete community of life and action, or the mutual love and 
union fostered and perfected by the psychic and physical sur
render of each party’s person, etc.2

The distinction between the primary and secondary purpose 
of marriage is ordinarily of little importance, but there are mar
riages in which the primary purpose is not obtainable (e.g., if 
the parties are sterile, advanced in age, etc.). There have been 
men who asserted that it was against the dignity of marriage to 
speak of this secondary purpose of the marital union. However, 
St. Paul’s teaching ought to command the respect of all Chris
tians.. and there can be no doubt that he approves of this purpose 
of marriage when he says: Propter fornicationem autem unus
quisque suam uxorem habeat; and again: Melius est enim nubere 
quam uri (I Cor., vii. 2, 9).

977. The essential characteristics of marriage pointed out by 
the Code are its unity and indissolubility. The unity of marriage 
is opposed to polygamy, for since the coming of Christ there can 
be no other than monogamous marriage (cfr. works on dogmatic 
theology). The indissolubility of marriage means that marriage 
validly contracted and consummated cannot be dissolved except by 
the death of one of the parties. It is the so-called matrimonium 
ratum et consummatum which has this absolute indissolu
bility. The dissolution of the matrimonium legitimum (two un
baptized persons) by the Pauline Privilege and the dissolving of 
the marriage bond of the matrimonium ratum (non-consummated 
marriage of Christians) by dispensation of the Supreme Pontiff 
and by solemn religious profession, will be discussed under the 
Canons which deal with these cases (cfr. below, nn. 1151-1161).

Presumption of Law in Favor of Validity of Marriage

978. Marriage enjoys the favor of the law. Wherefore, in 
case of doubt, the marriage is to be considered valid until the 
contrary is proved. In cases of the Pauline Privilege, however,

’April 1, 1944; Acta Ap. Sedis, XXXVI, 103. 
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the presumption is not in favor of upholding the marriage bond, 
but rather in favor of its dissolution, as stated in Canon 1127 
(Canon 1014).

If doubt arises as to the validity of a marriage contracted, 
the validity must be upheld until the contrary is proved. Sound 
public policy confirms this rule of the Code. No contract which 
exercises so important a role as marriage in the life of human 
society (and still more so in the lives of Christians), should be 
set aside unless it is absolutely necessary.

Canon 1014 has an important application in hgamen or 
bigamy cases. When the validity of the first marriage is certain, 
there is no difficulty about pronouncing the invalidity of an
other contracted while the first valid bond existed. But what of 
the case in which after thorough investigation there remains a 
positive and insoluble doubt concerning the validity of the first 
marriage? Canonists formerly differed about the effect of such 
positive and insoluble doubt on the validity of the second mar
riage. Some held that it rendered the second marriage not cer
tainly but only doubtfully invalid, while others declared that in 
such a case Canon 1014 makes the invalidity of the second mar
riage morally certain in the external forum. The Committee for 
the Authentic Interpretation of the Code has settled this differ
ence among canonists in favor of the latter opinion, for, when 
asked whether in the presence of a positive and insoluble doubt 
concerning the validity of the first marriage the second mar
riage must in virtue of Canon 1014 be declared invalid, the 
Committee on June 26, 1947, answered that it must be declared 
invalid, provided the case is defined “ad ordinarium tramitem 
iuris.”2® This means that the presence and insolubility of the 
positive doubt concerning the validity of the first marriage, and 
therefore the moral certainty of the invalidity of the second 
marriage in virtue of Canon 1014, must be decided according 
to the ordinary rules of judicial procedure, namely, before a 
collegiate tribunal, with judicial examination of witnesses, docu
mentary evidence, etc., and appeal by the defender of the bond 
until a twofold sentence in conformity declaring the presence 
and insolubility of the positive doubt concerning the validity of 
the first marriage is obtained.

“Acta Ap. Scdis, XXXIX (1947), 373-374.
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Terminology in Marriage Law

979. Matrimonium ratum is the name for the valid marriage 
of baptized persons before they have made use of the marriage 
rights. Matrimonium ratum et consummatum is a marriage of 
Christians which has been consummated by the conjugal act to 
which the marriage contract is of its nature directed, and by 
which the married parties become one flesh. If the parties have 
cohabited after the marriage contract, consummation of the mar
riage is presumed until the contrary is proved.

Matrimonium legitimum is a valid marriage contracted be
tween unbaptized persons.

Matrimonium putati/uum is an invalid marriage in which at 
least one of the parties contracted marriage in good faith; it 
remains putativum, until both parties become certain of its in
validity (Canon 1015).

The terms mentioned in this Canon occur repeatedly through
out the marriage laws of the Code, and one has to refer to this 
terminology frequently. The Code states that the consummation 
of marriage is presumed when the parties have been living to
gether after their marriage. The presumption of law has this 
effect that it puts the burden of proof on the one who denies 
what the law presumes to have taken place. Our civil marriage 
laws agree in this particular with the church law. Canons 1825- 
1828 give the rules governing presumptions in law. The Com
mittee for the Authentic Interpretation of the Code declared 
that a marriage is a matrimonium putativum only when con
tracted in the proper legal form coram Ecclesia, but is made 
invalid by an occult impediment unknown to at least one of the 
parties.2b Hence, the marriage of a Catholic and non-Catholic 
contracted outside the Church, though the non-Catholic was in 
good faith, cannot be called “putative.” The contrary opinion, 
formerly held as probable, cannot now be sustained.

Marriage of Baptized Persons According to the Divine and 
Canon Law

980. The marriage of baptized persons is governed not only 
by the Divine, but also by Canon Law. The civil power is com-

January 26, 1949; Acta Ap. Sedis, XLI, 158. 
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petent only to legislate concerning mere civil effects of such 
marriages (Canon 1016).

The Church claims exclusive jurisdiction over the marriage 
contract and marital state of Christians in all matters that con
cern their validity and liceity. While the Church has no power 
to modify the divine law in reference to marriage, she is the 
God-appointed custodian and interpreter of that law. As the 
civil governments of today do not, as a rule, admit the right of 
the Church to regulate the marriage contract and marital state 
by her laws, and they legislate on marriage independently of the 
Church, there is thus a conflict between the two sets of laws. 
The Church cannot enforce her laws except in so far as the con
science of the members of the Church respects these laws. In
directly, the Church can enforce the laws by excluding from 
membership those of her children who disregard the authority 
that Christ has given to her. Here the words of St. Peter apply: 
“If it be just in the sight of God to hear you rather than God, 
judge ye” (Acts, iv. 19).

981. Marriage between unbaptized persons is subject to the 
civil power, and in the case of these marriages the civil law has 
the right to determine the conditions of the validity as well as 
the liceity of these marriage contracts. However, the civil power 
is bound to respect the divine law on marriage, and all civil laws 
which contradict the divine law are necessarily null and void. 
According to some canonists, if one tfarty is unbaptized and the 
other baptized, the marriage can be valid only if neither party is 
prevented from contracting a valid marriage by the respective 
laws that bind them, for the unbaptized party is subject to the 
disabilities established by the civil law, and the baptized party is 
subject to the disabilities enacted by the church law The ecclesi
astical law is very explicit in specifying whether a prohibition 
of marriage affects merely its licitness or its validity. In the civil 
law the distinction is often not drawn so clearly, and the word
ing of the law and the decisions of the courts and the expositors 
of the civil law have to be studied closely. In the United States 
we have the additional difficulty that each State of the Union has 
its own laws in the matter.

The statements made in the preceding paragraph have not 



648 . PRACTICAL COMMENTARY ON THE CODE

been admitted by all theologians.3 In the first place, the power 
of the civil government to pass laws affecting the validity of the 
marriage contract of unbaptized persons was once widely chal
lenged by eminent theologians, but it seems to be very generally 
admitted today that the civil government has this power, though, 
as Cardinal Gasparri states, several modern authors hold the 
contrary.4

Secondly, the question whether the disabilities of the civil 
law affecting the unbaptized party render null and void a mar
riage with a Catholic properly dispensed from the disparity of 
cult, is much debated. Wernz states that, in granting dispensa
tions from disparity of cult, the Holy See attributes no invali
dating force to the impediments of civil law for either party.8 
The passage which he quotes from the Constitution “Singulari” 
of Pope Benedict XIV, February 9, 1749, does not definitely de
cide the question, as anyone can convince himself by reading the 
seventh paragraph in which this passage is found.0 Gasparri7 
states that the question is debated, some regarding the marriage 
as valid and others declaring it invalid. He himself inclines to 
the opinion that in such a case the impediments of the civil law 
do not invalidate the marriage. It seems to us more logical to 
say that both parties must be free from disabilities to make a 
valid marriage contract, and it is not sufficiently proved that the 
Church obtains jurisdiction over the unbaptized party by the 
fact that one of her subjects is given permission to marry such 
an unbaptized person, for the question returns whether the 
Church in the case can otherwise give that permission.

The Betrothal Contract

982. The promise of marriage, whether unilateral or bilateral 
(which latter alone constitutes a betrothal), is invalid both in the 

. internal and external forum unless it is made in writing, signed 
by the parties and either by the pastor or local Ordinary or at 
least two witnesses. If one or both parties do not know how to

"For summary of controversy, cfr. Wernz, “Jus Decretal.,” IV, an.

4<<De Matrimonio/*  I. n. 290.
* * * Jus. Decretal.,” IV, n. 60.
•Gasparri, *‘Fontes Cod. Jur. Can.,” I, n. 394.
7 "De Matrimonio/*  I, n. 306.
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write, or are unable to write, it is necessary for the validity of 
the contract of betrothal that the inability to write be noted in 
the written contract, and that an additional witness be employed 
who, together with the pastor or local Ordinary or the above- 
mentioned two witnesses, signs the contract.

Though the promise of marriage is valid, and there is no just 
reason to excuse the non-fulfillment of the promise, neither party 
has a right of action to force the other to contract the marriage. 
There is the right only to institute action for reparation of dam
ages, if any have been incurred. (Canon 1017).

The law of Canon 1017 embodies Article 1 of the Decree 1 * Ne 
Temere,” which became law on April 19, 1908. Several diffi
culties concerning this article arose soon after the publication of 
the Decree, and were settled by various answers of the Sacred 
Congregation of the Council. The Code has embodied some of 
these decisions in the wording of Canon 1017.

In civil matters it is generally admitted that the legislature 
has the right to regulate contracts of its citizens and to deter
mine under what conditions a contract shall create obligations 
and to what extent the parties shall be obligated. The Church 
claims the same power in matters of religion, because Christ 
gave her charge over that part of man’s affairs. If one admits 
that the marriage is a sacred contract and therefore subject to 
regulation by the Church, one must also admit that the promise 
of marriage falls under the jurisdiction of the Church as a pre
liminary agreement to the marriage contract itself.

983. The Church does not attach to the promise of marriage 
any force unless it is made as the law requires, namely: (1) it 
must be in writing—that is, in written words which sufficiently 
express the promise of marriage, the form of words being 
optional; (2) it must have the signatures of the parties and of 
either a pastor or local Ordinary or of two witnesses; (3) if one 
or both parties do not know how to write or if through some 
cause or other they cannot write (though they know how), the 
signature of an additional witness is necessary. This inability to 
sign the contract must necessarily be indicated in the contract; 
in the United States, such inability is, as a rule, indicated by the 
words “his + mark,” the illiterate party making a cross and 
another party signing the name of the illiterate against it. In 
the engagement contract the inability to write may be expressed 
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in any manner which sufficiently indicates that the party or 
parties are unable to sign in person and an additional witness 
must sign his name for the illiterate party (or parties) in the 
contract.

984. A pastor or local Ordinary who acts as official witness 
to the agreement need not be the proper pastor or bishop of 
either party; any pastor or local Ordinary may act as such, but 
they can act only within the boundaries of their respective par
ish or diocese. Neither pastor nor bishop can delegate another 
priest to act as official witness, as was declared by the Sacred 
Congregation of the Council, March 30, 1908.8 No private wit
nesses are required when a pastor or local Ordinary acts as offi
cial witness, except in case of inability of one or both parties 
to place their signatures to the contract, when one private wit
ness is required.

That all parties whose signatures are necessary to the valid
ity of the contract must sign the paper in the presence of one 
another, was decided by Decree of the Sacred Congregation of 
the Council, July 27, 1908.®

Finally, the written contract to be valid should contain the 
day, month and year (and the place) when (and where) the 
contract was made, as was declared by the same Sacred Congre
gation, July 27, 1908.10 These Declarations of the Sacred 
Congregation on the 4‘Ne Temere* * are to be considered authen
tic interpretations of the law of the Code, for according to 
Canon 6, n. 2, when a former law is embodied in the Code, it is 
to be interpreted by former declarations and the interpretations 
of approved authors.

As to the signatures of the parties, if one or both feign illit
eracy or inability to sign, the Code does not state whether the 
contract is valid. Very likely it is not, for one of the essential 
requisites—the signatures of the parties—is lacking, and the law 
does not allow the substitution of an additional witness in place 
of the party or parties except in case of real inability to sign 
in person.

The parties who wish to make an engagement contract do 
not need the assistance of a pastor or a bishop, but may employ 

•Act 8. Sedis, XL1, 287.
• Acta 8. Sedis, XLI, 510.
10 Date only is spoken of in the Decree; as to the place, authors disagree 

whether it is required for validity. 
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two private witnesses. As the law does not lay down any special 
rules regarding the qualifications of these witnesses, it suffices 
that they are of sound mind and sufficient mental capacity to 
understand the nature of the contract, and that they actually 
know what they are doing.

A further question arises as to whether the parties can con
clude the contract of betrothal by proxy. There seems to be no 
objection to this. Canon 1089 lays down the rules under which 
even the marriage contract may be made by proxy. It is a gen
eral principle that all contracts or other transactions which a 
person has a right to conclude, may be made by proxy unless 
the law insists on personal action.

985. The Code is very explicit in its statement that no prom
ise of marriage which is not made in legal form entails any 
obligation whatsoever, either in conscience or in the courts of 
law. In some cases hardships may result from this rule of the 
Code, because persons ignorant of the law of the Church may 
be deceived by the oral promise of marriage of one who knows 
that such promise does not bind him. However, the Church has 
made this rule for the benefit of the public, and the hardships 
in individual cases are unavoidable. The civil law in many in
stances follows the same principle, and makes contracts either 
altogether void, or at least unenforceable, unless they are made 
in the manner and form prescribed. The law is supposed to be 
known by all who are under its jurisdiction, and those who do 
not actually know the law are expected to investigate the law 
before they act.

The law never favors fraud and misrepresentation, but in 
some instances it may not be possible to get redress, because the 
injured party has not taken the steps to entitle him to redress 
in law.. As before God, there can be no doubt that fraud and 
deceit are sinful, and if therefore one party has deceitfully rep
resented to another that he intends marriage and has injured 
the other party by his malice, he is before God answerable for 
such injury. That question is not discussed by the Code. But, 
though the Code does not grant one party the right to force 
the other through the courts to keep his promise of marriage, 
the Code does not deny but rather supposes that a grave obliga
tion to marry arises from a valid engagement contract. Other
wise, the Code would not give it the attention which it does in
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Canon 1017. Before the Code became law, the Church recog
nized the right of the parties to enforce the marriage promise 
in the ecclesiastical court by penalties and censures against the 
party who unlawfully broke the promise. The danger of such 
proceedings was recognized by the Church, and in one case the 
Sacred Congregation of the Propaganda said that excommunica
tion should be used very sparingly in such cases, and a woman 
should not be forced under penalty of excommunication to 
marry as she promised.11 In another case the Sacred Congreg- 
tion of the Council said that, though the engagement contract 
was proved to have been validly made, the woman should not be 
forced by excommunication, but should be admonished by the 
bishop to keep her promise.12

986. As the reasons for which one may lawfully break the 
engagement contract are not stated in the Code, one must look 
to the former law and the approved authors for the motives 
which are held to be legally sufficient to justify a party in 
breaking his promise. Such reasons are, for instance, fornica
tion committed by the other party, promise of marriage to a 
third party, considerable delay beyond the time agreed for the 
marriage to take place, or unreasonably long delay even though 
no time was agreed on explicitly, knowledge of certain facts 
about the other party which would have prevented the making 
of the engagement. In fact, it may be safely given as a general 
rule that the obligation to execute the promise of marriage 
ceases, when circumstances have become such that the marriage 
will very probably not be a happy one. The party who has by 
his own fault created circumstances which make the execution of 
the engagement contract impossible or inadvisable, is bound to 
make restitution for any injury done to the other party.

That the objection of the parents of one or both parties to 
the engagement contract, if just and reasonable, obliges the 
children to respect the will of their parents, is evident from the 
divine law. If the objection of the parents comes from per
sonal or unworthy motives, the children are free to make the 
engagement. If, however, the opposition of the parents or other 
members of the family is so bitter that it is very difficult for a 
party to contract marriage in the face of that opposition, the

“November 22, 1790; Collectanea de Prop. Fide, I, n. 603. 
u Canones et Decreta Cone. Trid. (ed. Richter), 223, n. 18.
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Holy See has in several cases declared that there is a sufficient 
reason for that party to break the engagement contract.13

987. Under the former law there arose a diriment impedi
ment of marriage, from a valid engagement contract, called 
publica honestas, which impediment rendered invalid marriages 
of the engaged parties with persons related in the first degree of 
consanguinity to the other of the' contracting parties. This im
pediment has been abolished by the Code. The Holy See has 
declared that the Code is not retroactive in its laws affecting 
engagements and marriage, but their validity is governed by 
the law existing at the time when they were contracted, or the 
time they will be contracted. Therefore, if the marriage takes 
place after the Code went into force, no attention is to be paid 
to the impediment of publica honestas, which existed previously. 
The Holy See has likewise declared that the party who breaks 
the engagement contract, cannot be stopped or delayed in mar
rying another party by a breach of promise suit. Finally, the 
Holy See declared that the suit for damages against unwar
ranted breaking of the engagement may be instituted before 
either the civil or the ecclesiastical court.14

988. A valid engagement can be contracted only by parties 
who can validly and licitly contract marriage. They must, there
fore, be free from all impediments which render their marriage 
illicit or invalid. If an impediment is of a nature that it ceases 
in the course of time without a dispensation (e.g., the impedi
ment of the age required for a valid marriage), the promise to 
marry when the impediment shall have ceased is usually valid. 
The Holy Office decided that the promise of marriage of chil
dren after they have reached the years of discretion, but before 
they are of marriageable age, is valid; but, if they were not yet 
of the age of puberty, they may reject the agreement after 
they have reached the age of puberty.13 Not every impediment 
that may cease in the course of time, gives the parties freedom to 
promise marriage. Thus, the impediment of the marriage bond 
ceases with the death of one of the married parties; yet. if a 
married person in view of the anticipated death of the partner

wCanones et Deer, Cone. Trid. (cd. Richter), 223, nn. 22-23.
MCommittee for the Authentic Interpretation of the Code, June 2-3, 

1918; Acta Ap. Sedis, X, 345.
“February 15, 1779; Collectanea de Prop. Fide, I, n. 532. 
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were to promise marriage to a third party, it would be con*  
sidered a criminal promise by the law of the Church.

May parties who are under an ecclesiastical impediment of 
marriage make a valid engagement contract under the condition 
of marrying after they shall have obtained a dispensation? 
Cardinal Gasparri10 holds that, if it is an impediment in which 
the Holy See can and usually does grant a dispensation and 
there is a good reason for the dispensation, the engagement con*  
tract is valid. However, he admits that weighty authors are 
ranged against that opinion. The Holy See has declared that 
the promise of marriage between a Catholic and a heretic or 
schismatic is illicit and invalid, unless it is made after the dis*  
pensation has been obtained.17

989. The Code gives the right to sue for damages in case 
of unlawful breach of the promise of marriage, if the promise 
was validly made (that is, in writing and with the observance of 
the formalities required by the Code). Now, in the civil law in 
the States of our Union the mutual promise of marriage is valid 
when made orally. May a party sue for damages in the case of 
breach of promise of marriage, which is valid in civil law and 
invalid in Canon Law? We think that the party may sue. While 
it is certain that the Church claims and has exclusive jurisdic
tion over the contract of promise of marriage as well as over the 
marriage contract proper, it is not certain that the Church in
tends to annul absolutely the natural obligation of repairing the 
damages done by the wanton breach of one’s word of honor. 
The agreement made without the formalities of Canon Law has 
at least the nature of a word of honor. Wherefore, it seems that, 
though the Church pronounces the informal promise of marriage 
as of no consequence as a contract, it does not destroy the volun
tary act, and there seems to be sufficient natural injustice in 
breaking without reason the informal promise to entitle the 
injured party to have recourse to the civil law to get redress, if 
any damage was sustained. It is to be construed as fraud to 
make such informal promise and break it to the damage of 
another.

“Gasparri, “De Matrimonio,’* I, nn. 63, 102-104.
17 Holy Office, December 12, 1888; Collectanea de Prop» Fido, II, n. 1696.
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Pastor Must Instruct People on Marriage

990. The pastor shall not omit prudently to instruct the 
people on the Sacrament of Matrimony and its impediments 
(Canon 1018).

There is no doubt that one of the principal duties of a pas
tor is to instruct his parishioners in the teaching and practice 
of the Christian faith. The sacraments are the greatest aid to 
Christian life, for they supply the strength and power of God 
to frail human nature. It is evident that the right understand
ing of the religious principles applicable to Christian marriage 
is of vital importance, because the general morality of the people 
depends in a great measure on their attitude toward marriage. 
The devil and his agents are constantly busy in propagating sin
ful sexual knowledge and abominable principles regarding the 
marital state. Since error is so bold in proclaiming its tenets, 
the priest should not fail to expound the truth. He must care
fully avoid coarseness in dealing with the subject, which is nat
urally delicate, though grand and beautiful if viewed with a 
mind that reverences and respects God’s works through the 
marvellous forces of nature. The priest whose long course of 
education is supposed to have instilled in him not only sound 
knowledge but also good sense and judgment, will know how 
to frame his instructions on delicate matters to suit the audience 
before which he appears. Prudery, however, is not virtue, and 
the priest must attack vice in no uncertain terms when such 
vice threatens, as it does, to undermine the very foundations 
of Christian society. The marital state and the fulfilment of 
the duties of that state are not a private affair: the public has 
a vital interest in that state of life and the right conduct of 
married persons, for on the family hinge the hopes and the fears 
of the nation and of the Church. Pope Leo XIII was inde
fatigable in exhorting the bishops and priests to teach the sanc
tity of Christian marriage (cfr. his Encyclicals “Inscrutabili 
Dei,” April 21, 1878; “Quod Apostolici Muneris,” December 
28, 1878; and especially “Arcanum,” February 10, 1880).18

uAota 8. Sedis, X, 585; XI, 372; XII, 385.
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Chapter X

OF THE THINGS TO BE DONE BEFORE MARRIAGE, ESPECIALLY 
THE PUBLICATION OF THE BANNS

991. Before marriage is contracted it must be certain that 
there are no obstacles to its valid and licit celebration. In dan
ger of death, if other proofs are not available and there are no 
indications to the contrary, the sworn affirmation of the parties 
that they are baptized and that there is no impediment between 
them suffices (Canon 1019).

The Code urges the necessity of investigating whether the 
parties who manifest to the pastor their intention to marry are 
legally qualified to contract a valid and licit marriage. It is 
evident that this duty rests with the pastor, for elsewhere the 
Code states that the assistance at marriage as official witness is 
the right and duty of the pastor. The obligation to inquire 
about the impediments which may invalidate the marriage, is 
not merely a regulation of Canon Law, but also a duty imposed 
by the divine law, which obliges the pastor to prevent (in so far 
as is in his power) irreverence to the Sacrament of Matrimony.

In many instances it is not sufficient merely to question the 
parties: other information must also be secured, as specified in 
the succeeding Canons. However, in danger of death of one or 
both parties, the Code declares it sufficient if the parties de
clare under oath that they are baptized, and that they are not 
under any impediment of marriage, provided there are no rea
sons to suspect the truth of their testimony.

Manner of Conducting the Investigation 10

992. The pastor whom the law entitles to assist at the mar
riage shall at an opportune time prior to the marriage inquire 
diligently whether there is any impediment to the marriage. He 
shall also question both the man and the woman carefully and 
separately as to whether they are under any impediment, 
whether they freely consent to the marriage (especially the 
woman), and whether they are sufficiently instructed in Chris
tian doctrine, unless he knows from the qualifications of the

“For detailed Instruction on premarital investigation, see App. VIIL 
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parties that this last investigation is superfluous. The local 
Ordinary has the right to prescribe special regulations for this 
examination of the parties by the pastor (Canon 1020).

On August 21, 1670, the Holy Office issued a detailed In
struction on the manner of conducting the investigation con
cerning the freedom of the parties from any impediments, and 
demanded strict compliance with these regulations by bishops 
and pastors.20 The Code does not reenact this law. but pre
scribes certain details iand leaves the rest to the bishops to regu
late. A Decree of the Sacred Congregation of the Sacraments. 
March 6, 1911, complains of the great carelessness of pastors in 
making the investigation concerning impediments, especially 
with reference to strangers who have come from other countries 
and about whom little is known.21 Another Decree of the same 
Sacred Congregation, July 4, 1921,22 again complains about the 
laxness of pastors in this matter and issues the following regu
lations:

(1) Ordinaries shall instruct their pastors that they must 
not marry people under any pretext or for the purpose of avoid
ing or terminating sinful relations, unless they have proof that 
the parties are free to contract marriage. Pastors must get the 
baptismal record of parties baptized in  other parishes;*

(2) The pastor who assists at a marriage must, in accordance 
with Canon 1103, § 2, send without delay a complete copy of 
the marriage record to the pastor where the parties were bap
tized ;

(3) Any testimony required to prove that the parties are 
free to marry, and the notification of marriage sent to the pas
tors where the parties were baptized, are to be forwarded 
through the chancery office of the Ordinary of the priest who 
sends such attestations or notifications;

(4) Working people who have only recently come from an
other country are in many cases vagi according to law. and the 
Code (Canon 1032) rules that no pastor may marry vagi with
out previously consulting his Ordinary. If they are not vagi, 
but there remains some doubt as to whether they are free to 
marry, the Code (Canon 1031, § 1, n. 3) again demands that

®See Decree in Gasparri, “De Matrimonio/' II, 480.
■ Acta Ap. Scdis, III, 102.
aActa Ap: Sedis, XIII, 348. 
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the pastor consult his Ordinary, except only in cases of neces
sity (especially, danger of death);

(5) If the pastor of the place of baptism receives the noti
fication of a marriage of parties of whom he knows that one or 
both were already lawfully married to another party still living, 
he shall at once notify the pastor who has been deceived by the 
parties, and such notice shall be sent through the chancery 
office of the priest who sends the information;

(6) Ordinaries are obliged to guard the observance of these 
regulations and to punish transgressions, even with canonical 
penalties.

The Sacred Congregation of the Sacraments on June 29, 
1941, published a detailed Instruction on the procedure to be 
followed by the pastor in making this pre-matrimonial investiga
tion into the free state of the parties, with specimen forms of 
the questionnaires to be used (see Appendix VIII).

With reference to the knowledge of Christian doctrine, the 
question arose whether a pastor who finds either one or both 
of the parties grossly ignorant of the elementary principles of 
Christian doctrine, should delay the marriage until the parties 
are sufficiently instructed. The Committee for the Authentic 
Interpretation of the Code answered that the pastor should 
rather teach them the elementary points of the faith, and, if the 
parties refuse to come for instruction, assistance at the marriage 
should not be refused.28

If the pastor finds that one or both parties had, since April 
19, 1908, been married outside the Church, got a divorce and 
now want to marry again, he must investigate the facts and 
especially whether the marriage was ever validated by the 
Church, but, before he marries them, he must consult the Ordi
nary of the diocese. The Committee declared on October 16, 
1919,24 that no trial of the case is required nor the intervention 
of the defensor vinculi.

993. Unless the parties were baptized in his own parish 
church, the pastor must get proof of the baptism of both parties, 
or of the Catholic party only in the case of a Catholic and an 
unbaptized person to be married with the dispensation from the 
impediment of disparity of cult. Catholics who have not yet

a June 3, 1918; Acta Ap. Sedis, X, 345.
*Acta Ap. Sedis, XI, 479. 
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received Confirmation should first receive that sacrament if 
they can do so without great inconvenience (Canon 1021).

The term “testimonium baptismi” in Canon 1021 does not 
necessarily mean “baptismal certificate/’ but proof of Baptism, 
no matter how the proof is furnished, as the derivation of testi
monium from testari shows. One trustworthy witness proves 
the reception of baptism outside of litigated cases (cfr. Canon 
779). Cappello 20 holds that the pastor must get the baptismal 
certificate, and that no other proof suffices where it is possible to 
get the certificate. He also insists that it be a certificate re*  
cently issued by the pastor so that it may carry the notice of 
the marriage of the party, if perchance that party was married 
before. The Code (Canon 470) demands that the marriage be 
marked in the baptismal record. Nevertheless, most commenta*  
tors hold that the “testimonium baptismi” in Canon 1021 has 
its literal meaning (proof of baptism). We saw that the Holy 
See insists that the pastor get the necessary papers to prove the 
“free state” of the parties; what additional documents he must 
get, from whom, etc., is to be regulated by the local Ordinaries.

Proof of baptism must be obtained also for the baptism of 
the non-Catholic party in mixed marriages, as is evident from 
the purpose of the law. The investigation is also necessary so 
that the pastor may know what dispensation to apply for (mixed 
religion or disparity of cult). If nothing certain can be proved 
about the baptism so that it remains doubtful, or if the party 
is commonly considered baptized, valid baptism is to be as*  
sumed for the purpose of marriage (cfr. Canon 1070).

Publication of the Banns

994. The pastor must announce publicly the names of the 
parties who are to be married (Canon 1022). The banns of 
marriage are to be published by the proper pastor of the parties. 
If a party has lived in any other place for six months after 
the age of puberty, the pastor should refer the matter to his 
Ordinary who may use his judgment whether the banns shall 
be announced in that place, or otherwise order the pastor to 
gather proofs and information in reference to the free state of 
the party. If there is any suspicion that an impediment has

•“De Sacramentis,” III, n. 149. 
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been contracted, the pastor shall refer the matter to his Ordi
nary, even though the party has been living less than six months 
in another place, and the Ordinary shall not permit the mar
riage until all suspicion is removed by a further investigation 
(Canon 1023). The Sacred Congregation of the Sacraments has 
declared that the local Ordinary may not by a general order 
prescribe that the pastors shall demand of all persons to be 
married, who have lived elsewhere for six months or more after 
attaining puberty, the oath on . their free state and thus evade 
the prescription of Canon 1023 according to which recourse 
must be had to the local Ordinary in each case of this kind.21?

The banns are to be published in church on three successive 
Sundays or other holydays of obligation, during Mass or other 
divine services which are largely attended by the people (Canon 
1024). The local Ordinary may also substitute in his diocese 
another form of publishing the banns, by posting the names of 
the parties at the doors of the parish or another church for at 
least eight days, during which . period two days of obligation 
(i.e., Sundays or feasts) must occur (Canon 1025).

In order, however, that the publication of the banns may be 
made by posting them at the door of the church, it is necessary 
that the local Ordinary permit this method fox- his own territory. 
Evidently he cannot prescribe the manner of publication to be 
made in another diocese. The announcement must be posted at 
the door of the parish church or another church within the limits 
of the parish, such as the public or conventual church of re
ligious. It must remain there for at least eight days, and, unless 
the local Ordinary prudently decides otherwise according to the 
circumstances, it should remain there from the first Mass in the 
morning until the end of evening devotions each day, as was 
stated by the Sacred Congregation of the Council on March 28, 
1908. The period of eight days must be so. chosen that during 
that time two days of precept occur.

The Code does not determine the formula to be used for the 
publication of the banns, but the Roman Ritual (Tit. VII, c. 1, n. 
13) furnishes one which however is not preceptive. One may use 
this or any other formula established by legitimate custom. In 
general, it may be said that the publication should be made in 
the vernacular and specify the names, surnames, residence, par?

*° February 6, 1920; Archiv fur kathol. Kirchcnreaht, O, 28. 
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ents, etc., of the parties. It should also remind the faithful of the 
obligation to denounce any impediments to the pastor.

The first general law requiring the publication of the banns 
was passed by the Fourth Lateran Council in 1215, which law 
was embodied in the official collection of Decrees of Pope Greg
ory IX.27 The Council speaks of one publication of the names. 
The Council of Trent extended the law to a threefold publica
tion, on three successive feast-days.28 While retaining in sub
stance the law of the Council of Trent, the Code adds that the 
proclamation may be made not only at Holy Mass but also at 
other services largely attended by the people, and that the local 
Ordinary may substitute for the publication the posting of the 
names at the church doors.

995. Before the pastor announces the banns, he must have 
made proper investigation as to the free state of the parties, as 
the Code supposes by the fact that it gives the rules about 
the investigation concerning impediments before it speaks of the 
publication of the banns. The publication of the banns is a> 
additional precaution to prevent people who are legitimate? 
married and have separated from deceiving the pastor, as tl 
Council of Trent points out in the chapter “Tametsi,” referre 
to above. There will arise cases in which a party after attaining 
the age of puberty has lived for more than six months in distant 
and not easily accessible places, so that a longer time is required 
to get the usual attestation on the free state, but the celebration 
of the marriage is urgent. The Holy See was asked whether in 
such cases, in order to ascertain the party’s freedom from the 
bond of a former marriage or from other impediments, the pas
tor may under these difficult circumstances be content with 
requiring the oath of the party and two witnesses, or, if two 
cannot be had, of one witness, who lived with him in those places, 
as sufficient certification of his free state. The Committee for 
the Authentic Interpretation of the Code answered that in such 
cases the pastor must refer the matter to the local Ordinary, who 
may according to his own judgment and the prescription of 
Canon 1023, § 2, demand other proofs, and may demand  the*

"Decretales Grcgorii IX, c. .3, De clandestina Desponsatione, lib. IV, 
tit. 3.

“ Sessio XXIV, cap. 1, De Reform. Matrimonii.
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supplementary oath in order to obtain sufficient certification of 
the free state.29

The Code rules that the banns are to be published by the 
proper pastor of the parties. As a Catholic acquires a proper 
parish and pastor either by domicile or quasi-domicile (cfr. 
above, Canon 94), each of the parties may have more than one 
proper pastor, and all proper pastors of the parties must publish 
the banns in their parish church. It seems that the pastor who 
assists at the marriage by reason of the fact that a party has 
stayed in his parish for one month need not announce the mar*  
riage in his.parish church, if neither party has a domicile or 
quasi-domicile in his parish; but this pastor must see that the 
banns are published in the parish or parishes where the parties 
have a domicile or quasi-domicile. The reason is that the law 
does not suppose the parties to have contracted an impediment 
in so short a time, six months being as a rule required. If, 
however, the party who has been one month in the parish intends 
to stay there either permanently or for the greater part of the 
year, the marriage has to be announced there, because the party 
has acquired a domicile or quasi-domicile.

The proper pastor of vagi is the pastor in whose parish these 
persons actually stay. He should, therefore, under the general 
rule of Canon 1023 announce their marriage. However, Canon 
1032 demands that the pastor refer such marriages to his Ordi
nary, who has the right to decide whether or not the publication 
is to be made.

996. The publication of the banns shall be omitted in mar
riages contracted with the dispensation from the impediment of 
either disparity of cult or mixed religion, unless the local Ordi
nary judges it advisable to allow the publication and all danger 
of scandal is removed, and provided the apostolic dispensation 
has been obtained before the publication of the banns, and no 
mention is made of the religion of the non-Catholic party 
(Canon 1026).

Answering the question whether the publication of the banns 
was permissible in mixed marriages and those between a Catholic 
and an unbaptized person, the Holy Office, June 4, 1874, de
clared that they may be made without mentioning the religion 
of the contracting parties, provided the dispensation had been

•June 2-3, 1918; Acta Ap. Bed., X, 345.
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previously granted for the marriage. The Sacred Congregation 
added, however, that it would be better, at least in some cases 
and circumstances, to dispense with the publication of the banns 
rather than arouse astonishment and scandal among the faith
ful.80 In the United States it has not been the custom to an
nounce mixed marriages in the Catholic churches. On March 5, 
1830, Pope Pius VIII allowed the publication of the banns of 
mixed marriages in the ecclesiastical province of Cologne, Ger
many.81 '

997. All the faithful are obliged to report to either the pastor 
or the local Ordinary any impediments of which they have 
knowledge before the marriage takes place (Canon 1027).

The evident purpose of the law of the banns is to prevent 
persons from getting married illegally because of some impedi
ment which may not be generally known in the place where the 
parties get married, and which they can easily hide from the 
pastor. The publicity also helps to prevent married parties who 
broke away from their partners from deceiving others and 
attempting to marry again in a place where they are unknown. 
If the banns are properly published in the parishes where such 
a person has lived for a considerable length of time after child
hood, it will not be easy for such a person to remain unsuspected. 
The people who know of an impediment to the marriage which 
is about to take place, must make the matter known to the 
pastor or the bishop of the diocese. The matter being of great 
importance, the Church puts the obligation on the people of 
reporting the impediment. The Statutes of the Archdiocese of 
Baltimore, published by Cardinal Gibbons in the Diocesan Synod 
of September 24, 1886, decreed that persons who after the 
proclamation of the banns neglect to reveal the impediment of 
which they have certain knowledge, shall be punished with ex
communication.82

Dispensation from the Banns

998. The proper local Ordinary of the contracting parties 
can for a legitimate cause dispense with the banns, not only in 
his own diocese but also in a strange diocese where the parties

9 Collectanea de Prop. Fide, II, n. 1417.
nLinnoborn, “Grundrisa dea Eherechts,” 87.
9 Synodus Dioeoesana Baltimorensis Nona, p. 51. 
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may have lived for six months or longer after the age of 
puberty. If the parties have several proper Ordinaries, that 
one has the right to dispense in whose diocese the marriage is to 
be contracted. If the marriage is to be contracted outside the 
proper dioceses of the parties, any proper Ordinary can give 
the dispensation (Canon 1028).

The proper local Ordinary of the parties is the Ordinary of 
the diocese where a party has a domicile or a quasi-domicile (cfr. 
Canon 94). The parties may, therefore, have several proper 
Ordinaries, for they may be domiciled in different dioceses, and 
either party may have (besides a domicile) also a quasi-domicile 
in still another diocese. The Code makes plain what proper 
Ordinary has the right to give the dispensation. The bishop of 
the diocese where a party has stayed one month without acquir
ing a domicile or quasi-domicile, is not a proper Ordinary of the 
party, although a pastor may marry persons who have stayed 
one month in his parish.

Further Details about the Proclamation of Banns .

999. If another pastor has instituted the investigation or 
published the banns, he must at once inform the pastor who 
is to assist at the marriage by authentic document of the out
come of such investigation or proclamation (Canon 1029). After 
the investigation and the publishing of the banns have been 
completed, the pastor shall not assist at the marriage unless he 
has received all the necessary documents, and has waited three 
days after the last publication of the banns, unless there is a 
reasonable cause for the earlier solemnization of the marriage. 
If the marriage is not contracted within six months after the 
announcements, the publication of the banns must be repeated, 
unless the local Ordinary decides otherwise (Canon 1030).

It does not suffice that the banns are published in the various 
parishes, but the pastor who is to assist at the marriage must 
be informed of the outcome of the proclamations by a written 
statement signed by the respective pastors who had the duty 
to announce the banns. Likewise, if the parties obtain permis
sion to be married by a pastor of a parish to which neither party 
belongs, that pastor is to be informed of the result of the exami
nation of the parties by the pastor who by law was entitled to 
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•witness, the marriage. The pastor who witnesses the marriage 
is not allowed to do so until he has received the documents that 
may be required in the case.

The Code rules that, if the marriage is delayed more than 
six months after the publication of the banns, they are to be 
repeated, unless the local Ordinary dispenses with the repetition. 
The Roman Ritual directed that, if the marriage did not take 
place within two months after the last announcement, the publi
cations were to be repeated, unless the bishop thought otherwise. 
In this particular, therefore, the law of the Roman Ritual is 
modified;

Procedure When an Impediment Is Suspected or Discovered

1000. When a suspicion arises as to the existence of some 
impediment, the following rules are to be observed:

(1) The pastor shall investigate the matter more thoroughly, 
and ask at least two trustworthy witnesses to make a statement 
under oath, provided there is no question of an impediment the 
knowledge of which would disgrace the parties. If necessary, 
he may also question the parties under oath;

(2) He should make, or finish, the publication of the banns, 
if the doubt arose before he began or during the publication of 
the banns;

(3) He shall not assist at the marriage without consulting 
his Ordinary, if in his judgment the impediment still remains

' doubtful (Canon 1031, § 1).
• When an impediment has been discovered with certainty, the 

following rules are to be observed:
(1) If the impediment is occult, and the publication of the 

banns has been started before the discovery, the pastor shall 
continue or finish the publication, and refer the matter to the 
local Ordinary or to the Holy See, keeping secret the names of 
the parties;

(2) If the impediment is public, and is detected before the 
publication of the banns was begun, the pastor shall not an
nounce the banns until the impediment is removed, though he 
may know that a dispensation of the impediment has been ob
tained in the forum of conscience only. If the impediment is 
detected after the first or second publication of the banns, the
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pastor shall finish the publication and refer the matter to the 
Ordinary (Canon 1031, § 2).

Finally, if there is neither a certain nor a doubtful impedi*  
ment, the pastor shall admit the parties to the solemnization of 
the marriage after the publication of the banns has been com*  
pleted (Canon 1031, § 3).

In many cases the pastor has no difficulty, because he knows 
the parties and their families, and the examination of the parties 
is not attended with difficulties. But, if he does not know the 
parties, he has naturally to be more careful to get the necessary 
information. We saw before that the investigation concerning 
the impediments must be made before the publication of the 
banns. Canon 1031 gives detailed instruction as to what must be 
done when doubt arises as to some impediment. If that doubt 
arises before the publication of the banns, he must try to settle 
it before he begins the publication. If the doubt cannot be re*  
moved at once, the Code does not oblige the pastor to delay the 
publication, for it states that if the doubt arose before the com*  
mencement or the completion of the publication of the banns, he 
may publish them or finish the publication. In the case of a 
doubtful impediment, the pastor may not assist at the marriage 
without consulting his Ordinary.

1001. In the rules determining the course of action when an 
jnpediment is discovered with certainty, there is one point which 
perhaps needs some explanation. The Code states that, if the 
pastor knows that the parties obtained a dispensation from a 
public impediment in the internal forum, he must nevertheless  
act as though no dispensation had been obtained. The reason 
is that Canon Law ascribes no validity in the external forum to 
a dispensation granted in the internal forum only (cfr. Canon 
202), except in the case of a dispensation from an occult im> 
pediment granted by the Sacred Penitentiary in the internal 
non-sacramental forum: then no new dispensation in the external 
forum is required when the impediment afterwards becomes 
public. In order that there may be proof of the dispensation, 
it is to be recorded in the secret archives of the diocese (cfr. 
Canon 1047). A public impediment is one which can be proved 
in the external forum (cfr. Canon 1037).

*

Generally speaking, an impediment which remains doubtful 
even after due investigation, does not deprive the parties of 
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the right to get married. Nevertheless, we saw that the Code 
forbids the pastor to marry the parties in the face of a doubtful 
impediment without referring the case to the Ordinary. The 
general rule stated in Canon 15 is, that even invalidating and 
inhabilitating laws do not bind in a dubium juris; in a dubium 
facti, where the fact on which the existence of an impediment 
in a given case depends is doubtful, the same Canon 15 gives 
the Ordinary power to dispense, provided it be a case in which 
the Roman Pontiff usually dispenses. An exception to the rule 
in the dubium facti is stated in Canon 1076, which rules that 
marriage is never to be permitted, if there is doubt whether the 
parties are blood relations in some degree of the direct line, or 
in the first degree of the collateral line.

Marriage of Vagi

1002. The pastor shall not assist at the marriage of vagi, ex
cept in a case of necessity, without referring the matter to the 
local Ordinary, or to the priest delegated by him for that pur
pose, and obtaining permission to assist (Canon 1032).

Vagi are persons who have no domicile or quasi-domicik 
(cfr. Canon 91). Though the pastor of the place where such 
persons actually stay is their proper pastor, the law does not 
permit him, in so far as licit assistance is concerned, to assist at 
their marriage without the permission of the Ordinary. This 
rule is taken from the Council of Trent,88 and is based, as the 
Council clearly states, on the danger that such people are often 
validly married, but have separated and gone to a Strange place 
there to attempt another marriage. Wherefore, the Church 
wants these cases referred to the Ordinary or his delegate, so 
that special precautions may be taken. If only one of the parties 
has no domicile or quasi-domicile, the case must be referred to 
the Ordinary because Canon 1032 speaks of vagi generally, and 
because, whether one or both are vagi, in either case there is 
the danger spoken of in the Council of Trent. An Instruction 
of the Sacred Congregation of the Sacraments, July 4, 1921, 
forbids pastors to assist at the marriage of workingmen who 
have emigrated from their own country, and who either are 
vagi in the new country or, if not vagi, are so little known that

■ Sessio XXIV, cap. 7, De Deform, Matrimonii, 
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frequently there is no complete assurance of their freedom from 
impediments. In both cases the Code demands that the mar
riage be referred to the Ordinary. The Decree admits the right 
of the pastor to assist at the marriage without consulting the 
Ordinary in case of necessity, or “rather the danger of death.” 
The Sacred Congregation seems to interpret the phrase of Canon 
1032 “excepto casu necessitatis” in the sense of cases of danger 
of death. From Canon 1019 one can form the conclusion that, 
only in danger of death, may the pastor assist at a marriage 
when all doubt has not been removed concerning its validity 
and licitness; when there is time to refer the matter to the 
Ordinary, the pastor may not pass judgment on. a doubtful im
pediment.

Instruction of the Bride and Groom

1003. The pastor shall not fail to instruct the parties to be 
married,, according to their varying conditions, regarding the 
sanctity of the Sacrament of Matrimony, the mutual marital 
obligations, and the duties of parents towards their offspring. 
He shall also earnestly admonish them to make a good confes
sion and receive Holy Communion piously before marriage 
(Canon 1033).

The pastor shall earnestly warn children who are still minors 
not to contract marriage without the knowledge of their parents 
or against their reasonable objections. If these young people 
reject his advice, he shall not assist at their marriage before 
he has consulted the local Ordinary (Canon 1034). .

. The pastor has the duty of instructing the persons who are 
to get married, and should see that they receive the Sacrament 
of Matrimony not only validly but also licitly. Now the knowl
edge of the marital duties, the obligation towards the offspring, 
the sanctity of the marital state, are matters which those people 
are obliged to know who want to enter the married state. Plenty 
of knowledge of sexual life is propagated among the young 
people of today, but unfortunately it is very often not of the 
right kind. Both science and education either ignore altogether 
or contravene the principles of religion as taught by the Catholic 
Church. Yet. neither science nor education has the power to 
give a young man and woman.sufficient will-power and strength 
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to control their passions either before or after marriage. Con
fession and Holy Communion before marriage are not strictly 
prescribed, but the pastor will do what is in his power to per
suade the couple to prepare themselves thus for the grave re
sponsibility they assume on entering the marital state.84

1004. Children who are not yet of age (which, in Canon 
Law, is twenty-one years for both sexes), do wrong if they con
tract marriage without the knowledge or against the reasonable 
objections of their parents. This is evident from Canon 1034, 
which commands the pastor not to assist at such a marriage, but 
to refer the case to the Ordinary. The bishop is to judge 
whether in a given case there are circumstances and reasons 
which justify the marriage. Though the marriage is primarily 
a personal affair of the couple, and the Church wants them to be 
free in their choice of a life-partner, the parents have neverthe
less a legitimate interest in the affair. Besides, filial love and 
respect for father and mother should prompt the children noi 
to ignore them in a matter of such importance.

Announcement of Marriage in American Civil Law

1005. The announcement of marriage, or banns, is practically 
unknown in the laws of the States of our Union. All states 
have some sort of a license provision, but in only one state 
(Wisconsin) is a marriage invalid unless a license for it has 
been issued actually or constructively, as prescribed by law. 
Only eight states require advance notice to be given before a 
license may be issued: in five of these (Maine, Massachusetts, 
New Hampshire, New Jersey, and Wisconsin), all applicants 
must give such notice; in the other three (Connecticut, Rhode 
Island, and Vermont), the requirement applies only to non
residents. Five days is the period of advance notice prescribed 
except in the case of New Jersey, where it is forty-eight hours. 
In several of these states provision is made for an immediate 
issuance of the license on order of the court in the case of 
immigrants or in cases of emergency due to physical condition, 
etc. Only, one state (Wisconsin) provides that the notice shall 
be posted. .In but two of the eight states (Maine and Wisconsin)

“Holy Office, May 9, 1821, urges the reception of the Sacraments (Col
lect. de P. F., I, n. 758). • 



670 PRACTICAL COMMENTARY ON THE CODE

is there definite provision for the filing and hearing of objec
tions. In some states a period of time must elapse after the 
issuance of the license before the marriage may be performed. 
In Delaware there must be a period of at least twenty-four 
hours, or, if both parties are non-residents, of at least ninety- 
six hours; in New Jersey the interval is twenty-four hours for 
all applicants, except that in case of arrest on certain criminal 
charges the marriage may be performed immediately. In New 
York, Pennsylvania and other States the interval is seventy-two 
hours. In three states (Georgia, Maryland, and Ohio) a mar
riage license is not required for marriages preceded by the pub
lication of banns.

Every state requires the consent of the parem, guardian, 
etc., either for the issuance of a certificate or for the marriage 
of females under certain specified ages, and all states except 
Georgia and Michigan have a corresponding requirement re
garding males. The ages established vary considerably, but in 
most states the ^ge for males is twenty-one, for females 
eighteen.86

Chapter H

OF IMPEDIMENTS IN GENERAL

1006. All persons may contract marriage unless forbidden 
by law (Canon 1035). An impedient impediment entails a 
grave prohibition to contract marriage, but it does not invali
date a marriage contracted despite such an impediment. A 
diriment impediment not only gravely forbids the marriage, but 
makes its celebration null and void. Though the impediment 
may be on the part of only one of the parties, the marriage is 
nevertheless either illicit or invalid (Canon 1036).

The term “impediment” in connection with marriage means, 
as the word itself suggests, an obstacle to the contract. This 
obstacle may be of such a nature that the marriage is valid, 
though the parties sin grievously against the law, or it may 
be of such a nature that the law incapacitates the parties from 
making a valid contract. The first class of impediments are 
called impedient, the second are called diriment impediments.

“Cfr. Fred 8. Hal) and Elizabeth W. Brooke, “American Marriage 
Law” (Bussell Sage Foundation, New York, 1919).
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These technical terms in Canon Law were first employed in the 
Decrees of Pope Alexander III.36

The rule that the marriage is either illicit or invalid, though 
only one of the parties is affected directly by an impedient or 
diriment impediment, is reasonable, because in a contract both 
contracting parties must be legally qualified to make the con
tract. Some impediments (e.g., blood relationship, affinity, adop
tion, public decency, spiritual relationship) affect both parties 
equally; other impediments, like the vow of chastity (age, impo- 
tency, marriage bond, or sacred orders), affect one party only.

Public and Occult Impediments

1007. An impediment is considered public if it is such that 
it can be proved in the external forum; otherwise it is occult 
(Canon 1037).

The distinction between public and occult impediments is 
very important, because in questions regarding the power of 
dispensation the extent of the power may depend on the fact 
whether the impediment is occult or public. As the Code defines 
public and occult impediments somewhat differently from the 
way in which these terms were explained by canonists who wrote 
before its promulgation, the explanations of the latter must be 
read with caution. They distinguished impediments into those 
public by their very nature and occult by their very nature; 
and again, into those public de facto (or actually) and occult 
de facto. If an impediment could not be proved in the external 
forum because no persons competent to testify knew of it (e.g., 
nobody except the parties, the confessor and one or two persons 
knew of it), they called it omnino occultum. If only a few 
persons knew of the impediment (e.g., five or six persons in a 
town, seven or eight in a city), they called it simpliciter occult, 
provided those persons were such that there was no danger of 
their making it public. Gasparri states that the Sacred Peni
tentiary has given a dispensation from an impediment which 
was known to seven or eight persons in a city of 9000 inhabi
tants, and which it thus considered occult.87

* Decretales Gregorii IX, c. 4, Qui clerici vel vovente» matrimonium con
trahere possunt, lib. IV, tit. 6.

"Gasparri, “De Matrimon.,” I, n. 260.



672 PRACTICAL COMMENTARY ON THE CODE

The foriner canonists had also another distinction—viz., be
tween impediments that were formaliter and materialiter public 
or occult. That was applied mostly to impediments arising from 
crime. Some interpreted those terms as follows: if the crime 
was public and the person who committed it was also known, 
but the people did not know that an impediment arose from 
that crime, they still called it an occult impediment—i.e., forma- 
htcr occult, though materialiter public. Others—for instance, 
Pope Benedict88 and Gasparri -did not accept this inter
pretation of the term “occult.” The Code retains the distinc
tion between formaliter and materialiter occult crime in Canon 
2197, n. 4, but explains it in the sense that a crime is materialiter 
occult if the fact of the crime is unknown, and formaliter occult 
if its imputability is unknown (that is, when it is unknown that 
the act was .criminally culpable). Thus, in the impediment of 
crime, the fact that the wife was killed may be known publicly, 
but it is not known that the husband was the criminal; the 
imputability to him is unknown. The same applies if the public 
believes that the killing done by the husband was done in self- 
defence, by accident, etc.

1008. The new concept of public and occult impediments in 
the Code cannot be brought into harmony with the teaching of 
the canonists who wrote before its promulgation. Perhaps, in 
reference, to the faculties of the Sacred Penitentiary to dispense 
in occult impediments of marriage, the distinctions of the former 
canonists may still determine the competency of that Sacred 
Tribunal, as Leitner 48 argues with some probability. In all other 
respects the explicit definition of public and occult impediment 
in the Code has certainly to be followed. In Canon 1971, n. 2t 
the Code states that the promotor justitia; has the right to chal
lenge the validity of a marriage in the case of an impediment 
public of its very nature. This phrase does not occur in the 
teaching of the Code on the impediments of marriage, but it 
was common among canonists before the Code, and its insertion 
in Canon 1971 has been responsible for the fact that some com
mentators have to a certain extent returned to the old distinc
tions of occult and public impediments.

87, 48.; Opera Omnia, X, 380.
•<4De Matrimon.,” I, n. 260.
40 ‘ * Katholisches Eherecht, * * 272.
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The Code states that an impediment is public, if it can be 
proved • in - the external forum. Proof can be furnished either 
by the testimony of witnesses or by documents. As to proof by 
witnesses, cfr. Canon 1791 (below, n. 1732). The parties con
cerning whose marriage the case is to be proved are not, as a 
rule, to be admitted as witnesses because of the interest they 
have in the case (cfr. Canon 1757, n. 1708). In some cases 
(e.g., impotency and non-consummation of marriage), they are 
admitted to testify, but the law demands additional proof be
sides their statements (cfr. Canon 1975; below, n. 1881). Proof 
by document is admitted in all cases that come before the eccle
siastical court. Documents are classified into public and private 
(cfr. Canons 1812-1824 ; below, nn. 1744-1753). Finally, it may 
be noted that, as the Committee for the Authentic Interpretation 
of the Code declared on June 25, 1932, to make an impediment 
of marriage public in the sense of Canon 1037, it is sufficient 
that the fact from which the impediment arises be public.41

Authority to Establish Marriage Impediments

1009. The Supreme Authority of the Church alone has the 
right to declare authentically in what cases the divine law for
bids or annuls marriage. The same Supreme Authority has the 
exclusive right of constituting impedient or diriment impedi
ments for baptized persons either by universal or particular law 
(Canon 1038).

The local Ordinaries may. in individual cases forbid any one 
actually staying in their diocese, and their subjects also while 
they are outside the diocese, to marry if there is a just reason, 
but only temporarily for the duration of such reason. The Holy 
See alone can attach to its prohibition of marriage the pain of 
invalidity (Canon 1039). .........

The Roman Pontiff alone can abolish or modify the ecclesi
astical impediments of marriage, both impedient and diriment; 
and likewise no one else can dispense from these laws except 
in so far as this power is conceded to him either in the common 
law or by special indult of the Holy See (Canon 1040). Customs 
which introduce a new impediment or are contrary to existing 
impediments are condemned (Canon 1041).

“ Aota Ap. Sedis, XXIV, 284.
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Though the Vicar of Christ cannot give a dispensation from 
the divine law, he is competent to the exclusion of all other 
authorities to determine what that law is and its sphere of appli- 
cation. His power, then, is limited only by what is with cer
tainty fixed by the divine law. This is a tremendous power, 
but Christ chose to give it to humans when He said: “All 
power is given to me in heaven and on earth. Going therefore, 
teach ye all nations, etc.” (Matt., xxviii. 18-19). And again: 
“As the Father sent me, I also send you” (John, xx. 21).

The Holy See desires strict uniformity in the matter of 
impediments of marriage, and, if any special arrangements are 
necessary for some country or district, the Holy See reserves 
such to its own authority. Wherefore, the Supreme Authority 
takes away from the authorities of the dioceses, vicariates, pre
fectures, and every other regional division of the Church, all 
power to establish impediments of marriage. At most, a local 
Ordinary may prohibit marriage to an individual temporarily 
—that is, as long as some special reason for the prohibition 
lasts. Even if such a person marries in violation of the pro
hibition, his marriage is .valid (supposing that there was no 
diriment impediment of the common law hindering his mar
riage), for the local Ordinaries have no power to forbid marriage 
under pain of invalidity. In the early centuries of the Church 
the bishops had, according to the opinion of the majority of 
canonists, the right to establish impediments of marriage for 
their respective dioceses; some canonists, however, held that the 
bishops lacked this power by the divine law. Cardinal Gasparri 
is of the opinion that the right of the bishops to establish impedi
ments of marriage was not taken away from them by explicit 
decree of the Supreme Pontiff, but rather by the custom and 
practice of the Holy See which was made necessary to avoid 
confusion in this important matter. There can be no doubt that 
great difficulties would arise if each diocese had its own list of 
impediments of marriage.42 For the same reason the law does 
not recognize customs contrary to the impediments established 
by law, or customs introducing new impediments.

a“De Matrimonio,"*  I, n. 278.
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Impediments of Minor and Major Degree

1010. Impediments are of minor or of major degree. The 
following are of minor degree:

(1) Consanguinity in the third degree of the collateral line;
(2) Affinity in the second degree of the collateral line;
(3) Public decency in the second degree;
(4) Spiritual relationship;
(5) Crime of adultery with promise of marriage or at

tempted marriage even by mere civil marriage (Canon 1042, 
§§ 1-2).

All other impediments are of major degree (Canon 1042, 
§ 3).

This division of the diriment impediments of marriage into 
two groups, of minor and major degree, is important in the mat
ter of dispensation from the impediments, wherefore the reader 
will have to refer to this list repeatedly.

Dispensation from Impediments in Danger of Death

1011. In urgent danger of death the local Ordinaries can, 
for the sake of relieving a person’s conscience and of rendering 
the offspring legitimate (if there be any), dispense from the 
form of the marriage contract as well as from any and all im
pediments of ecclesiastical law, public and occult as well as 
multiple, with the exception of the impediments arising from the 
sacred priesthood and from affinity in the direct line, if the mar
riage has been consummated. This dispensation may be granted 
to their own subjects wherever they may stay at the time, and 
to all who actually are within the territory of their jurisdiction. 
Scandal must be avoided, and, in case of dispensation from 
disparity of cult or mixed religion, the prescribed promises must 
be made (Canon 1043).

In the same circumstances as mentioned in the preceding 
Canon, but only in cases in which the local Ordinary cannot be 
approached in time, the pastor as well as the priest who assists 
at the marriage according to Canon 1098, n. 2, and also the 
confessor (but the latter only for the internal forum and in the 
act of sacramental confession), have the same faculties as those 
given to local Ordinaries in Canon 1043 (Canon 1044).
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The Church gives these very extensive powers of dispensa
tion to the local Ordinaries and also to the priest when there 
is danger that a party may die before the priest can in the 
ordinary mode of communication (personal interview, letter, 
etc.) get the dispensation from the bishop: telephone and tele
graph cannot be considered. The Papal Secretary of State has 
declared that the Supreme Pontiff orders that all applications 
for favors to the Roman Curia made by telephone or telegraph 
shall be ignored, and that he wants the bishops' to do the same.43 
The Committee for the Authentic Interpretation of the Code has 
also condemned the use of telephone or telegraph in such' cases, 
and declared that, when the telephone or telegraph is the only 
means by which the local Ordinary can be reached, one is not 
obliged to use these means, but can make use of the faculties 
granted in Canons 1044-1045.44

How imminent the * danger of death must be in order to 
justify the use of these faculties, is not stated in the Code, nor 
is it possible to define this danger more closely, for it is a 
matter which varies with every case. A reasonably prudent 
opinion as to the proximity of the danger of death is all that 
can be demanded under the circumstances. The danger of death 
need not necessarily come from an illness: a former concession 
similar to that in the Code restricted the use of the faculties 
to “aegroti in gravissimo mortis periculo constituti,”45 but the 
Code has no such restriction.

The faculties may*  be used even though the party on whose 
side alone the impediment lies (e.g., the vow of chastity, sacred 
orders, etc.) is not in danger of death, but rather the other 
party. In this sense the Holy Office explained the faculties 
given in the Decree of 1888.40 But the case must be such that 
the words of the Code are verified, namely, to afford relief to 
the conscience of the dying person.47 Neither is it necessary 
for the use of the faculties that the parties are living in con
cubinage, or in an invalid marriage: the Code makes no mention 
of such a restriction, and the Sacred Congregation of the Sacra
ments had already declared that the faculties of the Decree of

“December 10, 1891; Collect de Prop. Fide, 11, n. 1775.
“November 12, 1922; Acta Ap. Sedis, XIV, 662.
“Holy Office, February 20, 1888; Acta S. Sedis. XX, 543.
“July 1, 1891; Collect, de Prop. Fide, II, n. 1758.
n S. B. Bota, “Decisiones,” II, Decisio III, n. 8, p. 27.
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1888 could be used though the parties were not living together.48 
The reason for the dispensation may be cither to ease the 

conscience of the one in danger of death—no matter in what 
manner the marriage helps to afford relief, whether by protect
ing the reputation of the parties, providing support for a party 
seduced, removing a proximate occasion of sin, etc.—or to legiti
matize the offspring born or conceived by sinful intercourse. 
If one of the parties is a non-Catholic, the dispensation cannot 
be granted unless the required promises are made by the Cath
olic and the non-Catholic, for, as Canon 1061 states, the Church 
does not dispense from the impediment of mixed religion, and 
the same applies to disparity of cult (cfr. Canon 1071), unless 
these promises are made and the one granting the dispensation 
is morally certain that they will be kept.

With reference to the legitimation of the offspring, it must 
be borne in mind that adulterous and sacrilegious offspring can
not be made legitimate even by this very extensive power 
granted in Canon 1043 (cfr. Canon 1051). All illegitimate off
spring, except adulterous and sacrilegious, is made legitimate by 
a dispensation from a diriment impediment granted by ordinary 
power or by power delegated through a general indult. The 
same restriction about adulterous and sacrilegious offspring was 
made in the faculties granted by the Decree of 1888, as is stated 
in an answer of the Holy Office, July 8, 1903.40

1012. The priest who answers sick calls is, as a rule, the 
one who encounters cases where a marriage in danger of death 
is to be contracted. If he is the pastor, he has power to dispense 
from the impediments for both the internal and external forum, 
supposing that there is no time to get the dispensation from 
the bishop. But even if the priest, is merely a confessor—that 
is, a priest who has the faculties of the diocese, but no power to 
witness marriages—he can in case of danger of death dispense 
from all the impediments from which the Ordinary by Cannn 
1043 can dispense, supposing that there is no time to get the dis
pensation from the Ordinary, but his dispensation can be given 
only in sacramental confession and for the internal forum (cfr. 
Canon 882). If the party lives, as the marriage is not considered 
valid in the external forum (cfr. Canon 202), the priest must

“August 16, 1909; Acta Ap. Sedis, 1, 656.
'• Collect, de Prop, Fide, II, n. 2171.
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have it thus validated. As the powers of the confessor are in
complete (because he cannot dispense from the impediments in 
the external forum), the question has been raised by commen
tators whether the confessor can act in the capacity of the priest 
mentioned in Canon 1098, n. 2 (a priest who neither is pastor 
nor has delegated faculties to witness marriages and who hap
pens to be at hand for a marriage in danger of death or in a 
place where the priest in charge will not arrive for a month). 
There are not many commentators who discuss this point, for 
the majority simply repeat what the Code says about the power 
of the confessor. Cappello,50 Schafer,01 and Augustine82 hold 
that the confessor may act in the capacity of the priest of Canon 
1098, provided of course the condition is verified that the Ordi
nary or the pastor or a priest delegated to assist at the marriage 
cannot be reached without great inconvenience. The text of 
Canon 1098 embraces any other priest except the pastor or a 
priest delegated for assistance at marriage.

Another question arises as to what faculties are possessed in 
danger of death by a priest who is not the pastor of the parish 
where the sick person stays, but is delegated to assist at mar
riages in the parish—a general delegation which may be and in 
many dioceses is given to the regularly appointed assistant 
priests. If such an assistant on a sick call meets with a case in 
which marriage should be contracted, can he dispense with the 
impediments of marriage? Vermeersch-Creusen 03 hold that he 
has no power unless the pastor (or the bishop) has delegated 
to him the faculties of Canon 1043. Cappello,84 Chelodi,65 
Schafer,86 Cerato,87 and Leitner08 hold that he has power to 
dispense when the Ordinary cannot be reached without great 
difficulty, according to and in virtue of Canon 1098, n. 2. They 
point out that it would be abnormal and ridiculous to ascribe 
the faculties to any other priest and deny them to the regularly 
appointed assistant priest in this case. Some of the commen-

““De Sacramentis,” HI, n. 238.
"“Das Eherecht,” 83.
““Commentary,” V, 103.
"“Epitome,” II, n. 353, I, 2.
““De Sacramentis,” III, n. 236.
"“ lus Matrimoniale,” n. 44.
““Kath. Eherecht,” 336.
"“Das Eherecht,” 83.
"“Matrimonium,” n. 72. 
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tators say that, if it is not admitted that he has the power of 
dispensation in virtue of Canon 1098 combined with Canon 
1044, he has it at least under the general principle of Canon 
200, which states that, if delegated power (here to assist at 
marriage) is given to a person, this delegation is considered 
to include all those powers without which the delegated power 
could not be exercised. This latter reason is extremely doubtful. 
If one gets delegation for a certain affair, one gets all necessary 
power to execute the delegated power, but one does not get 
power in an entirely different affair though that may be con
nected with the first affair.

1013. The power of dispensation in danger of death extends 
to all impediments of ecclesiastical law, except that of priest
hood and affinity in the direct line,' after the consummation of 
the marriage. According to Canon 97, affinity arises from a 
valid marriage either unconsummated or consummated. Only 
the affinity in the direct line after the consummation of the 
marriage which caused that affinity, is reserved in danger of 
death. Thus a man could not be dispensed to marry the daughter 
or granddaughter of his wife, who had children from a former 
marriage, if he had been validly married and had had conjugal 
intercourse with his wife. Generally speaking, the consumma
tion of the marriage is presumed. If it is certain that the mar
riage was not consummated, the dispensation from the affinity 
in the direct line can be granted.

The power of dispensation given in Canon 1043 to the local 
Ordinaries is a so-called potestas ordinaria (i.e., given by law 
to any one who holds the office and title of local Ordinary). 
The local Ordinaries can delegate that power according to Canon 
199. The power extends to all who in law are held equivalent 
to local Ordinaries (efr. Canon 198). As to the pastor, the 
commentators do not agree whether it should be called a potestas 
ordinaria or delegata. It seems more correct to say that it is 
a power delegated by law rather than an ordinary power, be
cause the office of the pastor is an office to which no jurisdiction 
in the external forum attaches. Practically, it does not make 
much difference because, according to Canon 199, the power 
of jurisdiction delegated by the Holy See can be subdelegated, 
either for one act or also habitually. Wherefore, if the power 
of the pastor to dispense from the impediments in the external 
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forum is considered a delegated power, it loses nothing of its 
effectiveness because it can be subdelegated.-

Dispensation from Impediments in “Casu Perplexo”

1014. The local Ordinaries can, under the conditions stated 
in Canon 1043, grant a dispensation from all the impediments 
spoken of in that Canon, if the impediment is discovered only 
after everything has been prepared for the marriage and the 
ceremony cannot be delayed until a dispensation from the Holy 
See can be obtained without probable danger of grave evil. This 
faculty holds good also for the convalidation of a marriage al
ready contracted, if delay is dangerous and there is not sufficient 
tin»  to have recourse to the Holy See. In the same circum
stances all priests mentioned in Canon 1044 have the same 
faculties, but their power extends over occult cases only, and 
provided there is no time to recur to the local Ordinary, or re
course to the Ordinary can be had only with the danger of 
violating the secret (Canon 1045).

*

• Committee for the Authentic Interpretation of the Code, March 21, 
1921; Acta Ap. Sedis, XIII, 178.

The unexpected discovery of an impediment at the last mo
ment when everything had been prepared for the marriage was 
properly called a “perplexing case” by canonists and moralists 
who wrote before the promulgation of the Code. The Code gives 
ample powers of dispensation to the bishop over all impedi
ments, except the priesthood and affinity in the direct line after 
consummation of marriage. The priests spoken of in Canon 
1044 have the same power, when there is no time to have re
course to the bishop, or recourse endangers the seal of confession.

They can dispense from all the impediments', not from the 
form of marriage, for this is not an impediment properly so 
called and is specially mentioned in Canon 1043, before that 
Canon speaks of the impediments. Besides, in the case contem
plated in Canon 1045, there would be no occasion and no reason 
to dispense from the form of marriage; the Canon rather sup
poses that the parties, witnesses and every thing else are ready 
for the marriage. .

As to the ‘ discovery of the impediment, the Holy See has 
declared09 that the faculties can be used if the Ordinary or 
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the pastor learns of the impediment at the time when everything 
is ready for the marriage, though it was known before to others. 
The declaration makes no distinction whether others who knew 
of the impediment withheld this knowledge from the pastor or 
Ordinary intentionally or in good faith.

The phrase, “when all things are ready for the marriage,” 
is not explained in the Code. It is quite certain that it need 
not be restricted- to such narrow limits as to mean merely the 
day of the marriage itself. If the impediment is discovered 
some days before the marriage, it may nevertheless be true that 
everything is ready for the marriage, which cannot be delayed 
without probable danger of grave harm. That harm may be 
either spiritual or temporal—anything that is considered a seri
ous evil. It need not be certain that such -harm will inevitably 
follow, for the Code speaks of a “probable danger/’ Here in 
the United States it would take several months to get a dis
pensation from the Holy See. Once the date is set for the mar
riage, and perhaps the banns published and invitations sent 
out, the marriage can usually not be delayed without great harm 
to the parties and their families (cfr. Canon 81). Besides, even 
though all things are not yet prepared for the marriage, the 
local .Ordinary can, in virtue of Canon 81, compared with Canon 
1045, dispense from matrimonial impediments within the limits 
of Canon 81, as the Committee for the Authentic Interpretation 
of the Code has declared.00

1015. If a marriage has been invalidly contracted, the same 
faculties to dispense from all the impediments except the two 
mentioned in Canon 1043 are granted if delay of the validation 
of the marriage is dangerous, and there is not sufficient time to 
have recourse to the Holy See. Does that mean that the mar
riage must have been contracted in facie ecclesiae, though inval
idly on account of some diriment impediment? Or does it also 
mean marriages contracted outside the church, that is before a 
minister or civil magistrate ? Probably the marriage outside the 
Church has a sufficient appearance of a marriage to come under 
the general phrase of the Code “pro validatione matrimonii jam 
contracti.” Of the marriage of a heretic or an infidel with a 
Catholic, Wernz says that their marriage, contracted after the 
manner customary with infidels or heretics in a country, cannot

"July 27, 1942; Acta Ap. Sedis, XXXIV, 241. 
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be called a fornications union, but rather that it has the appear
ance of a marriage.01 A Decree of the Holy Office, July 6, 1898, 
allowed the bishop or the pastor to make use of the faculties of 
dispensation from impediments given by the Decree of 1888 for 
the benefit of an unbaptized person and a Catholic living in 
civil marriage.62 In marriages of a non-Catholic and a Catholic 
outside the Church, there may be a matrimonium putativum, 
for one party (the non-Catholic) may be in good faith, believing 
his marriage before the minister or the civil magistrate to be a 
true marriage. With two Catholics contracting marriage outside 
the Church, it is more difficult to concede that their union has 
any resemblance of marriage, for it is called a turpis and ex
itialis concubinatus.33 Nevertheless, there is at least the natural 
foundation of a marriage, the manifestation of mutual consent 
to live as husband and wife, and the Code gives this some con
sideration when it rules in Canon 1139 that any marriage 
entered into with the naturally sufficient consent of both parties, 
but which consent is inefficacious for reason of a diriment im
pediment of ecclesiastical law or for lack of the legitimate form, 
can be validated by a sanatio in radice.

1016. The last part of Canon 1045 states that the pastor, or 
other priest, or the confessor, has the same power to dispense 
from impediments when the impediment is detected only when 
all things are ready for the marriage, but their power is (1) 
limited to occult cases, and (2) conditioned by the circumstance 
that the Ordinary cannot be reached in time or cannot be ap
proached without danger of violating the secret.

The phrase “occult cases” had been the occasion of much 
controversy among commentators. It had been debated whether 
occult cases mean the same as occult impediments. There are 
so few occult impediments in the acceptation of that term by 
the Code that the faculty of the pastor and other priests and 
confessors would be of little practical value. Under this sup
position, the people could not get the relief the Code desires to 
give them in the plight of the “casus perplexus,” for in many 
cases the Ordinary could not be reached in time to save the 
people from suffering through the unexpected discovery of an

® “Jus Decretal.,* * IV, n. 29; Augustine, “Commentary,” V, 108.
• Collect, de Prop. Fide, II, n. 2007.
* Instr. 8. Poenitentiarioe, January 15, 1866; Collect, de Prop. Fide, I, 

n. 1280. 
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impediment. Many commentators held that, in this case of 
urgent necessity and when there is no time to have recourse to 
the local Ordinary, the pastor and other priests mentioned in 
Canon 1044 could dispense from impediments which are actually 
occult, though they could be. proved in the external forum.®*  
The term occult has been discussed under Canon 1037. Some 
commentators, including Schafer,05 Ayrinhac,00 Augustine,®7 
and Hillig,68 held that the “casus occulti” are the same as the 
“impedimenta occulta” of Canon 1037, and that therefore the 
pastor and other priests could not dispense from impediments 
which can be proved in the external forum, even though they 
are actually occult. This divergence of opinion, however, has 
now been settled by a decision of the Committee for the Authen
tic Interpretation of the Code of December 28, 1927, in which 
it was declared that the faculty of Canon 1045 for occult cases 
extends not only to those impediments of marriage which are 
of their nature and actually occult, but also to those/ which of 
their nature are public but actually are occult.®9

Canon 1045 states that the pastor and other priests can dis
pense in occult cases provided the Ordinary cannot be reached 
in time, or that he cannot be approached without danger of 
violating the secret. This last phrase may not be taken as synony
mous with ‘‘violating the seal of confession.” The Code simply 
says violating the secret, and there are various kinds of secrets 
—natural, professional, and sacramental. Now as to the sacra
mental seal, there can be no doubt that its danger of violation 
excuses from having recourse to the Ordinary. If the recourse 
can be had without danger by giving fictitious names, and sup
posing that time permits the recourse, a dispensation must be 
sought from the Ordinary Canon 1755 exempts from testifying 
in the ecclesiastical court pastors and other priests, civil officials, 
physicians, midwives, lawyers, notaries and others who know of 
a secret affair by reason of their office in counselling, assisting,

•Cappolio, “De Sacram.,” Ill, n. 236; Vermeorsch-Creuson, “Epi
tome,” II, n. 353; Leitner, “Knth. Eherecht,” 335; Chelodi, “Jus Matri
moniale,” n. 44; Cerato, “Matrimonium,” n. 38; Petrovits, “New Church 
Law on Marriage, ” 97; De Smet, ‘* De Sponsalibus et Matrimonio ’ * (ed. 
1923), n. 793.

““Das Eherecht,” 85.
•“Marriage Legislation,” n. 70.
•“Commentary,” V, 109.
"Archiv fiir kath. Kirchenr., CII (1922), 1.
• Aeta Ap. Sedis, XX, 61.
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etc. When Canon 1045 speaks of' the violation of the secret, it 
does not limit it to any one kind of secret, but rules generally 
that the pastor and other priests can make use of the faculties 
if the asking of the dispensation from the bishop cannot be done 
without danger of violating the secret. ’

Recording of Dispensations Granted by Pastor or Other 
. Priests in the Foregoing Cases

1017. The pastor or priest spoken of in Canon 1044 who has 
granted a dispensation for the external forum shall at once in
form the local Ordinary of this fact, and the dispensation shall 
be recorded in the marriage record (Canon 1046).

As the local Ordinary has the supervision of all affairs of 
the external forum in the territory of his jurisdiction, the Code 
wants him. informed of all that transpires in the external forum. 
The pastor or other priest who granted the dispensation for 
the external forum must also see that the marriage and the 
dispensation are entered in the marriage records of the parish 
where the marriage took place. This Canon does not speak of 
the dispensation granted by a confessor, for as confessor he can 
grant that dispensation for the internal forum only, and these 
dispensations are spoken of in the next Canon.

Dispensations Granted in the Internal Forum

1018. Unless the Rescript of the Sacred Penitentiary con
tains other directions, the dispensation conceded for the internal 
non-sacramental forum from an occult impediment shall be re
corded in the secret archives of the Curia spoken of in Canon 
379, and there is no need of another dispensation in the external 
forum, though the impediment afterwards becomes public. If 
the dispensation was granted for the internal sacramental forum 
only, a new dispensation is required when the impediment be
comes public (Canon 1047).

The Sacred Penitentiary’s jurisdiction is limited to matters 
of the interna] forum, sacramental and non-sacramental (cfr. 
Canon 258). The Rescript itself must be inspected to find 
whether a dispensation is granted for the sacramental or the 
non-sacramental forum. If the Sacred Penitentiary gives power 



CANONS 1046-1047 685

to dispense in actu sacramentalis confessionis tantum, it is evi
dent that the priest can apply the dispensation in confession 
only. If that clause or an equivalent one is not contained in the 
Rescript, the dispensation can be applied outside of confession, 
and it should be thus applied, because the Code wants a dis
pensation granted by the Sacred Penitentiary for the internal 
non-sacramental forum to be recorded in the secret archives of 
the diocesan curia. If the impediment becomes public after
wards, there is no need of a dispensation for the external forum; 
if, however, the dispensation granted by the Sacred Penitentiary 
was given for the sacramental forum only, a .new dispensation 
in the external forum must .be obtained when the impediment 
becomes public. We saw before that jurisdiction for the internal 
forum only is not valid in the external forum (cfr. Canon 202). 
An exception from that rule is here made in favor of the dis
pensations granted by the Sacred Penitentiary in the internal 
non-sacramental forum. This rule concerning dispensations of 
the Sacred Penitentiary for the internal non-sacramental forum 
does not apply to the confessor who, in danger of death and in 
the urgent case when all things are ready for the marriage, can 
grant dispensations, for he can grant them in the sacramental 
forum only.

Here the question : arises whether the Sacred Penitentiary 
can dispense from impediments which are in fact occult, but 
can be proved in the external forum and are therefore according 
to the terminology of Canon 1037 public impediments. It seems 
that the jurisdiction of the Sacred Penitentiary has not been 
modified by the Code, for its powers are not detailed in the Code 
(cfr. Canon 258). Wherefore, these powers must be learned 
from other sources, and Canon 243 says that the Sacred Con
gregations, Tribunals and Ofliees of the Holy See are governed 
by the general and particular norms which the Holy See may 
have given them. Now, in the “Norm® .Peculiares” for the 
Sacred Penitentiary and other tribunals, the rules for the Sacred 
Penitentiary state that it is to act “praesertim ad normas Con
stitutionis, In Apostolic(c” of Pope Benedict XIV, April 13, 
1744.70 The extent of its powers seems, therefore, to be the same 
as before the Code.

n Normae, etc., cap. VIII, Sept. 29, 1908; Acta Ap. Sedis, I, 102; Const. 
“In Apostolic©,” Opera Omnia Bcned. XIV, XV. 363.
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Petition for Dispensation Sent to the Holy See

1019. If a petition for a dispensation has been sent to the 
Holy See, the local Ordinaries shall not in that case make use 
of their faculties, if they have any, except for a serious and 
urgent reason, as stated in Canon 204 (Canon 1048). In the 
latter case, they shall immediately inform the Holy See of the 
action taken by them in such an emergency (Canon 204).

The case contemplated in Canon 1048 should but rarely occur. 
The pastor or confessor who desires to obtain a dispensation 
from any impediment should, as a rule, address the petition to 
his own Ordinary, giving precise information as to the nature 
of the impediment and the reasons why a dispensation seems 
necessary or proper, and he should request the bishop to forward 
the petition to the Holy See if he himself has not the faculties 
to dispense with the impediment. In all applications for dis*  
pensations from public impediments the Holy See demands that 
the petitions be endorsed by the bishop. In the occult impedi
ments where one cannot mention the names of the parties be
cause of danger of defamation, one may directly apply to the 
Sacred Penitentiary, giving fictitious names of the parties (or 
party), but even in this case better results are obtained by for
warding the petition with the endorsement of the bishop, unless 
the case is such that even from the circumstances told in the 
petition the parties might be revealed to the Ordinary.

Once the petition to the Holy See has been mailed, the Ordi
nary is forbidden to make use of the faculties of dispensation 
in that same case, unless the matter becomes meanwhile very 
urgent. If so, he can dispense but he must report the fact to 
the Holy See. Supposing that the bishop has the faculty, his 
act of dispensation is valid (cfr. Canon 204), but it is illicit, 
except in urgent necessity, to make use of the faculties in a 
case which has been referred to the higher authority. The com
mand of Canon 204 to the Ordinary to report at once to Rome 
(statim) is usually explained to the effect that he must write 
within three days.

1020. The dispensation given in the sacramental forum can
not be recorded anywhere because of the seal of confession. The 
Sacred Penitentiary usually orders destruction of the docu
ment of dispensation. If the impediment becomes public, a new 
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dispensation must be obtained to validate the marriage in the 
external forum. Gasparri speaks of a case where a marriage of 
two people living together is invalid for reason of an impedi
ment which is public of its nature, but de facto occult. He says 
a dispensation can be obtained from the Sacred Penitentiary in 
the form “parocho pro utroque foro,” in which form it is de
manded that the granting of the dispensation and the record 
of the marriage be entered in the secret marriage record which 
is to be carefully guarded in the parochial archives.71

Interpretation of Delegated Power of Dispensation

1021. In marriages, whether already contracted or to be con
tracted, a person who has a general indult to dispense from 
some certain impediment can dispense from it even though the 
same impediment be multiple, unless the indult itself provides 
otherwise. A person who has a general indult to dispense from 
several impediments of various kinds, either diriment or im
pedient, can dispense from those impediments though they are 
public and occur in one and the same case (Canon 1049).

This Canon treats of the “cumulatio facultatum,” which is 
now conceded by the Code together with a general indult to 
dispense from one or more impediments. Formerly, a person 
with an indult to dispense (e.g.) in certain degrees of both 
consanguinity and affinity, could not dispense if both affinity 
and consanguinity occurred in the same case.72 Likewise, the 
faculty to dispense from a diriment impediment and an impedi
ent impediment reserved to the Holy See (e.g., mixed religion, 
simple vow of perpetual chastity), could not be used where both 
kinds of impediments occurred in the same case.73 A special in
dult to combine the various powers of dispensation in one and 
the same case was required.74 If there was a public impediment 
and an occult one in the same case, and the bishop had faculties 
to dispense from both, a special indult of “cumulatio” was not 
needed.73 Much less, Gasparri argues, was a special indult re
quired to dispense from two occult impediments in the same

"4<De Matrimonio,” I, n. 421.
"Holy Office, July 2, 1884; Collect, de Prop. Fide, II, n. 1622.
"Holy Office, Aug. 18, 1897; Collect, de Prop. Fide, II, n. 1979. 
’• Holy Office, May 18, 1869; Collect, de Prop. Fide, II, n. 1344.
"Cong. P. F., March 31, 1872 j Collect, jde Prop. 'Fide, II,-n. 1382. 
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ease.70 The only restriction in the use of faculties of a general 
indult is contained in the following Canon, which reads:

1022. If a person who has a general indult to dispense from 
one or more public impediments meets with a case in which 
there is also another impediment from Which he has no power 
to dispense, he must apply to the Holy See for dispensation 
from all impediments in the case. If, however, the impediment 
or impediments from which he can dispense are discovered only 
after the dispensation has been obtained from the Holy See, he 
may make use of his faculty (Canon 1050).

In the first place, Canon 1050 forbids the use of the faculties 
in a case in which there are several public impediments, if for 
one of them the bishop or other inferior authority has no power 
to dispense. The Code does not speak of the case in which a 
public and an occult impediment concur. If both impediments 
are public, it does not matter that one is impedient and the other 
diriment; the rule of this Canon will apply.

Furthermore, Canon 1050 prohibits the use of faculties ob*  
tained by indult only; it does not speak of the use of those 
faculties which are given to Ordinary or priest by law.

Whether the Ordinary can validly dispense from one public 
impediment when in the same case he has to apply to the Holy 
See for another public impediment, is disputed. As the Code 
rules that in such a case the dispensation must be obtained from 
the Holy See for all public impediments in the case, it seems 
to deny indirectly the power of the inferior authority to make 
use of his indult. Besides, the former Canon Law made the use 
of the faculties invalid in such a case,77 and therefore, according 
to Canon 6, n. 4, in a doubt whether the Code differs from the 
former law, one must adhere to the former law.

The phrase “comperiantur post impetratam a Sancta Sede 
dispensationem” is somewhat ambiguous. Does it mean “after 
the request for the dispensation has been mailed to the Holy 
See,” or “after the dispensation has been obtained from the 
Holy See”? Very likely it means that the impediment is dis
covered only after the dispensation has reached the Ordinary, 
in which case he need not apply again but use his indult to 
dispense from the newly discovered impediment though it be

™«*De  Matrimonio,99 I, n. 470.
n Gasparri, “Da Matrimonio,99 I, n. 469, 
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public. In this sense it is interpreted by a number of commen
tators.78® There remains the inconvenience of delaying the mar
riage and asking for a new dispensation if the second public 
impediment is discovered after application for the first has been 
mailed to the Holy See. However» the new faculties given to 
the bishops of the United States contain far-reaching power of 
dispensation 4 4 for grave and urgent reason when there is danger 
in delay of the marriage and it cannot be deferred until dis
pensation is obtained from the Holy See” (cfr. Canon 81). 
These faculties do not include all the ^impediments of ecclesi
astical law, but they do contain most of them.

Dispensation from Impediments and Legitimation of 
Offspring

1023. By a dispensation from a diriment impediment granted 
either by ordinary power or by power delegated through a gen
eral indult, the legitimation of the offspring, born or conceived, 
is ipso facto granted, with the exception of adulterous and 
sacrilegious offspring. If the dispensation is granted by power 
given by rescript in a particular case, the legitimation is not 
granted ispo facto (Canon 1051).

This Canon supplements Canon 1116 which provides for the 
legitimation of offspring conceived or born of parents who were 
not married, but who in law would have been capable of con
tracting a valid marriage at the time of conception, or preg
nancy, or birth. Canon 1051 provides for the legitimation of 
children born of or conceived by a couple who were not capable 
of contracting a valid marriage for reason of some diriment im
pediment. When the impediment is removed in virtue of a gen
eral indult, or in virtue of faculties which the law attaches to 
some office (e.g., the faculties granted by the Code to local Ordi
naries), the offspring is ipso facto made legitimate, with the 
exception of children born or conceived in adulterous or sacri
legious intercourse.

The rescript in particular cases is an answer of the Holy 
Sec to a petition for a dispensation in individual cases, and in

"•Cerato, * * Matrimonium, *9 n. 43; De Smet, “Do Spons, et Matr.,” n. 
783; Cappello, “Do Sacram.,” HI, n. 249; Schafer, “Das Eherecht,” 96; 
Linuoboru, * * Grundriss des Eherechts,9 9 141. 
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these petitions the request for the legitimation of offspring (if 
there be any born or conceived) should be added, for, unless 
the rescript explicitly grants the legitimation, the offspring is 
not made legitimate by the dispensation from the impediment 
It is known that the offspring conceived or born of parents one 
or both of whom were validly married, and who defiled the 
sanctity of marriage by adultery, is called adulterous offspring. 
If one or both parents were bound by solemn religious vows, 
or if the man was in major orders, the offspring is called sacri
legious. The Holy See can, of course, render these children 
legitimate, but authors familiar with the practice of the Roman 
Curia state that this is rarely done.

Mistakes about Impediments in Application for Dis
pensation

1024. The dispensation from the impediment of consanguin
ity or affinity given for some degree of the impediment is valid, 
although in the petition or in the concession there is an error 
concerning the degree, provided the degree actually existing is 
inferior; it is likewise .valid though another impediment of the 
same species was concealed, provided the concealed impediment 
is of equal or inferior degree to the impediment expressed 
(Canon 1052).

This Canon deals exclusively with dispensations of impedi
ments of consanguinity and affinity. It does not apply to other 
impediments, or to the case where a dispensation from consan
guinity is asked for and actually there exists affinity, or affinity 
together with consanguinity. The Committee for the Authentic 
Interpretation of the Code has declared that it means that a dis
pensation obtained for a certain and determinate impediment is 
valid also for another impediment of the same species in equal 
or lower degree which, in good or in bad faith, was not men
tioned in the petition (July 8, 1948; Acta Ap. Sedis, XL, 386),

The clause, “although there is an error,” refers to a mistake 
made in good faith by the petitioner or by the one who drew up 
the document of concession. The clause, “though another im
pediment of the same species was concealed,” allows for mis
takes made either inadvertently or intentionally. The term 
“reticitum” includes both ways of concealment.
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Dispensation from the “Matrimonium Ratum non 
Consummatum.”—Permission to Re-marry 

on Presumed Death of Consort

1025. The dispensation given by the Holy See from the 
matrimonium ratum non consummatum, and the permission to 
marry again on account of the presumed death of the former 
husband or wife, always includes the dispensation from the im
pediment of adultery committed with the promise of or attempt 
of marriage (if there is need of such a dispensation), but not 
from the impediment mentioned in Canon 1075, nn. 2-3 (Canon 
1053).

The Decree of the Sacred Congregation of the Sacraments, 
June 3,1912, made the concession in the two cases now embodied 
in the Code.70 The Decree spoke of the impediment of crime 
arising from a civil marriage of the adulterers, while the Code 
simply has “attempted marriage” and adds besides the case 
where the impediment of crime arises not from attempted mar
riage but from the mutual promise of marriage of the adulterers.

The dispensation from the matrimonium ratum non consum
matum can be given by the Holy See only, and it is usually 
not delegated to others. The permission to marry again after 
the presumed death of the husband or wife can be given also 
by the bishop,7Ua but the Code states that the permission to 
marry again given by the Holy See (not by the ordinary) in
cludes the dispensation from the impediment of crime arising 
from adultery and mutual promise of marriage, or attempted 
marriage.

An Instruction of the Holy Office of 1868 states that, if all 
the cases of presumed death of a husband or wife are sent to 
the Holy See, a long delay in answering them is unavoidable 
—all the more so if the documents of the local Ordinaries do 
not cover the points needed for information of the Holy See, 
or are not drafted in the proper form. Wherefore, the Holy 
Office issues this Instruction for the guidance of the local Ordi
naries, and they should decide the cases accordingly. If, even 
with the help of this Instruction, the local Ordinaries cannot

nAota Ap. Sedis, IV, 403.
Committee, March 26, 1952; Acta Ap. Sedis, XLIV, 496.
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come to a definite decision in some case, they should refer the 
matter to the Holy See, forwarding all the acts in the case.80

Mistake and Fraud in Application for Dispensations

1026. A dispensation from an impediment of minor degree 
is not invalidated by either a positive lie or by concealing the 
truth, even though the only one motive reason advanced in the 
petition is false (Canon 1054).

This Canon is an exception to the general rule laid down in 
Canon 40 in reference to rescripts granted by ecclesiastical au
thorities, namely, that the favors are granted under condition 
that the petition is truthful. As the Code speaks in general 
terms without distinguishing whether the dispensation is granted 
by the Holy See or by an inferior authority, the exception in 
favor of the validity of the dispensation applies to all dispen
sations from impediments of lesser degree, no matter who grants 
the dispensation. The impediments of lesser degree are enu
merated in Canon 1042.

Execution of Dispensations Granted by the Holy See

1027. Dispensations from public impediments committed by 
the Holy See to the Ordinary of the petitioners shall be executed 
by the Ordinary who gave letters of recommendation to the 
petitioners or who forwarded the petition to the Holy See, 
though at the time when the dispensation arrives the parties 
have left their former domicile or quasi-domicile in the diocese 
and have gone into another diocese with the intention not to 
return to the former diocese. However, the local Ordinary of 
the diocese where the parties desire to contract marriage is to 
be advised of the dispensation (Canon 1055).

This is a practical rule to obviate longer delay in the execu
tion of dispensations. The Holy Office, February 20, 1888, had 
made the same regulation as this Canon of the Code.81 Public 
impediments are spoken of, because the dispensations from occult 
impediments are not as a rule sent to the local Ordinaries but 
either directly to the petitioners (with instruction to present it

Collectanea de Prop. Fide, H, n. 1321.
Collectanea de Prop. Fide, II, n. 1685.



CANONS 1054-1057 693

to a confessor approved by the local Ordinary) or to the con
fessor himself, delegating him to grant the dispensation. The 
Ordinary may delegate another to execute the dispensation com
mitted to him, unless the rescript expressly forbids this (cfr. 
Canons 57 and 199).

Fees for the Dispensations

1028. With the exception of a small charge for the necessary 
expenses of the chancery office in dispensations which are not 
issued in forma pauperum, the local Ordinaries and their officials 
cannot demand any gain on the occasion of the concession of a 
dispensation, unless the Holy See shall have explicitly given 
them this right. If they nevertheless exact such profit, they are 
bound to make restitution. All customs contrary to this Canon 
are condemned (Canon 1056).

Without permission of the Holy See the local Ordinaries 
may not publish a list of fees for marriage dispensations, as 
was stated in a specific case by the Sacred Congregation of the 
Council.82 They are entitled to a compensation for the labor 
and expenses of the chancery office, but that can be only a very 
small amount for an individual dispensation. In the faculties 
given to the bishops of the United States by the Sacred Con
gregation of the Sacraments we find the statement (after the 
faculties to dispense from impediments of marriage) that the 
Ordinary, when granting these dispensations, shall see that the 
parties to be married make a fair offering to the Holy See ac
cording to their means.

Papal Indult to be Mentioned in Dispensations Granted 
by Delegated Power

1029. He who grants a dispensation in virtue of delegated 
powers received from the Apostolic See must make explicit 
mention of the papal indult when granting the dispensation 
(Canon 1057).

From ancient times the Holy See has insisted that dispensa
tions granted in virtue of a papal indult shall be granted with 
the mentioning of such indult. However, unless the pain of

“Doe. 11, 1020; Acta Ap. Sedis, XIII, 350.
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invalidity is attached to this command, the non-observance of 
this precept does not make the dispensation invalid. The present 
Canon does not attach the pain of invalidity to its precept.88

Chapter III

OF IMPEDIENT IMPEDIMENTS

1030. Marriage is forbidden to those who have made the 
simple vow of virginity, of perfect chastity, not to marry, to 
receive major orders, or to embrace the religious life. No simple 
vow invalidates marriage, unless invalidity has been decreed in 
certain instances by special precept of the Apostolic See (Canon 
1058).

Simple vows may be either private or public. A vow is 
called public when it is accepted by the competent ecclesiastical 
superior (cfr. Canon 1308). A simple vow may be either per
petual or temporary, but even a temporary vow. if one of the 
five enumerated in Canon 1058. forbids marriage during the 
time for which it binds the person. If the vow is invalid, the 
impediment does not exist. If the vow is entirely secret and 
not at all manifested externally, it is doubtful whether it consti
tutes an impediment in facte Ecclesiae, because it is a disputed 
question whether the Church can enforce her jurisdiction in 
reference to merely internal acts.84 In a doubt of law, the law 
does not oblige. A person who has made a vow which is in
compatible with the marital state, or who. if he married, would 
be exposed to the proximate danger of breaking his vow, is 
bound in conscience to abstain from marriage or get a dispen
sation for the internal forum.

1031. The vow of virginity has for its direct object bodily 
integrity. The vow is broken by a voluntary gravely sinful 
act of sexual intercourse or by pollution. In women the vow 
is broken by a gravely sinful act of unchastity by which the 
virginal integrity is lost. Once the vow is thus broken, its ful
fillment is no longer possible and ceases to exist.80

“Bened. XIV, Epist. Ad tuas,” August 8, 1748; Opera Omnia Bened. 
Xir, XVI, 416.

** Cappello. “De Sacram.,**  Ill, n. 296.
“Gasparri, “De Matrim.,” I, n. 480.
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1032. The vow of perfect chastity has for its direct object 
the abstaining from all sexual pleasure both internal and ex
ternal, and from not only illicit, but also licit sexual pleasure 
in marriage. If one contracts marriage while bound by such a 
vow, the vow does not cease; the party cannot without sin ask 
for the debitum, but' cannot deny this to the other party if 
he or she insists on his or her right. The only practical way 
out of the difficulty is for the party bound by such a vow to 
ask for a dispensation. Unless the dispensation clearly states 
that the vow is entirely remitted, it revives after the first matr 
riage is dissolved. An unusual case of a vow of chastity made 
in the Anglican Church was decided by the Sacred Penitentiary. 
An Anglican had made the vows of chastity, poverty and obedi
ence before an Anglican minister. Now, in case of conversion 
to the Catholic Church, it was asked whether the vow remained 
or ceased. The answer was that it remained, and that the person 
was obliged to keep it, if there had been a true intention to 
make a vow.80 Cappello holds that it is doubtful whether such 
a vow of chastity would constitute a prohibiting impediment 
of marriage.87 However, the principle of the Code is that all 
baptized persons are subject to the laws of the Church, and, as 
in this particular the Church has not made any exception, it 
seems the impediment of marriage does apply in the case.

1033. The vow not to marry or the vow of celibacy, as it is
also called, has for its direct object the promise to abstain from 
the marriage contract. If one contracts marriage in violation 
of the vow, one sins against the vow by making the contract, 
but not in the exercise of the marriage rights. After the mar
riage bond is dissolved, the observance of the vow is again pos
sible, and therefore the person cannot licitly marry a second 
time without a dispensation, according to the more common 
opinion of canonists.88 . *

1034. The vow to receive sacred orders is, as a rule, violated 
by marriage, because in the Church of the Latin Rite celibacy 
is obligatory for men in major orders. Married men are not 
absolutely barred from sacred orders, but marriage is among 
the simple impediments of ordination, and therefore a dispen-

* November 29, 1842; Collect. de Prop. Fide, I, n. 959.
r“De Sacramentis,” III, n. 300.
“Wcrnz, “Jus Decretal.,” IV, n. 566.
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sation would be required besides the consent of the wife and 
other formalities of law.

1035. As the vow to embrace the religious life is of course 
incompatible with marriage, marriage is forbidden as long as 
the vow lasts. By “the religious life” the Code means any 
approved religious organization. It may be truly said that both 
the vow to receive sacred orders and the vow to embrace re
ligious life are temporary in their very nature. They oblige 
the one who made either of these vows to a reasonable effort 
to be admitted to sacred orders or to a religious community, 
If he does not succeed, the vow ceases since he has done what 
he was obliged under the vow to do.

No simple vow invalidates marriage, the Code states, unless 
the Holy See has ruled otherwise for some persons. For the 
Society of Jesus such a special rule has been made by Pope 
Gregory XIII to the effect that the simple vows in the Society 
invalidate marriage of the men bound by these vows.80

Dispensation from the Impediment of these Vows

1036. A dispensation is required before a person who has 
made one of these five vows, and is actually bound by them, 
may licitly contract marriage. Among the private vows two are 
reserved to the Holy See—namely, the vow of perfect and per
petual chastity and the vow to enter a religious order in which 
solemn vows are taken—provided these vows were made uncon
ditionally by a person fully eighteen years of age (cfr. Canon 
1309). From the private vows not reserved to the Holy See 
the local Ordinaries can, in virtue of Canon 1313, dispense their 
own subjects and strangers. The simple vows in religious orders 
and congregations of papal law can be dissolved by the Holy 
See only (cfr. Canon 638). The vows in diocesan religious con
gregations, either temporary or perpetual, can be dissolved by 
the local Ordinaries (cfr. Canon 638). Confessors cannot dis
pense from any private vows (much less from public vows), 
unless they have received special faculties for this purpose.

•Gasparri, “Fontes Cod. Juris Can.," 1, n. 153.
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Impediment of Legal Adoption

1037. In those countries where the relationship arising from 
legal adoption makes marriage illicit according to the civil law, 
marriage is also illicit by Canon Law (Canon 1059).

In the former Canon Law there was a diriment impediment 
of marriage arising from legal adoption, provided the civil law 
followed the Roman civil law in this matter. It seems that in 
former times the Roman Law was followed in very many mat
ters by the nations of Europe and in their colonies, but in 
modern times they have broken away from it more and more. 
The changes in the laws of the nations made the impediment 
of legal adoption very uncertain, as can be seen from canonists 
who wrote before the Code.00

The Code simplified matters by breaking away from the old 
Roman civil law as a basis for the impediment of legal adoption, 
and accommodating itself to the laws of the respective nations. 
Where the laws of a nation make legal adoption a prohibiting 
impediment of marriage, the Canon Law adopts it as such, and 
where the civil law makes it a diriment impediment, the Code 
adopts it as a diriment impediment (cfr. Canon 1080). To 
know, therefore, whether there is an impediment of legal adop
tion and how far it extends, one must consult the civil law of 
the respective country.

1038. In the United States each state is autonomous, except 
in a certain limited number of matters which are under the 
jurisdiction of the Federal Government. The question of adop
tion is entirely under the jurisdiction of each individual state, 
and, while some states have laws in reference to adoption, no 
state recognizes any impediment of marriage, impedient or diri
ment, arising from legal adoption. Wherefore, the impediment 
of legal adoption does not exist in the United States.

A difficulty may arise from the fact that persons come to 
the United States from other countries where the impediment 
of legal adoption exists. If they have left their domicile and 
come here to stay, the laws of their former domicile cannot affect 
them any longer (cfr. Canon 95). If they have not given up 
their former domicile but come to stay here only temporarily, 
they still remain subject to the laws of their own country. In

••Gasparri, “De Matrimonio,0 I, nn. 851*870.
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Canon Law, as well as in civil law, the general principle is 
recognized that contracts are governed by the laws of the place 
where the contract is made. There may be exceptions to this 
rule for special contracts, and here in the United States some 
states demand that the stranger be qualified to marry by the 
laws of his own state, and that the residents of the state in
tending to remain residents may not marry in another state, 
if their marriage in the home state would be illegal.

The reforms suggested by the Commissioners on Uniform 
State Laws in reference to marriage contain the following pro
posed enactments: “ Be it enacted ... that if any person residing 
and intending to continue to reside in this state who is disabled 
or prohibited from contracting marriage under the laws of this 
state shall go into another state or country and there contract 
a marriage prohibited and declared void by the laws of this 
state, such marriage shall be null and void for all purposes in 
this state with the same effect as though such prohibited mar
riage had been entered into in this state.

“No marriage shall be contracted in this state by a party 
residing and intending to continue to reside in another state or 
jurisdiction, if such marriage would be void if contracted in 
such other state or jurisdiction, and every marriage celebrated 
in this state in violation of this provision shall be null and void.”

This act has been adopted in Illinois, Louisiana, Massachu
setts, Vermont, and. Wisconsin. Fourteen states have passed 
special laws known usually as “marriage evasions acts.” Most 
of these provide that all marriages are void, if contracted by 
residents of the state who intend to remain so and who go to 
another state for the purpose of marriage, provided they would 
be void in the parties’ own states of residence. Sometimes, 
however, the provision relates only to marriages for the evasion 
of certain specified restrictions. Thus in Missouri it applies 
only to bigamous marriages; in Maine to bigamy, incest, and 
the marriage of mental defectives; in Mississippi only to incestu
ous and miscegenetic marriages; in Virginia to miscegenetic and 
incestuous marriages; in West Virginia to these and also to 
bigamous marriages, or the marriage of an insane or physically 
incapable person or person under the age of consent. In nine 
other states—Arizona, District of Columbia, Georgia, Illinois, 
Indiana, Louisiana, Massachusetts, Vermont, and Wisconsin— 
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the provisions relating to evasion are general.01 In the other 
states the general principle of contracts is recognized in mar
riage—namely, if the contract is valid in the place where it is 
made, it is valid everywhere; if invalid in the place where made, 
it is invalid everywhere, though some of the states modify that 
principle to some extent in marriage.02

Impediment of Mixed Religion

1039. The Church most solemnly and everywhere forbids 
marriages between a Catholic and a person enrolled in an hereti
cal or schismatic sect. If there is danger of perversion for the 
Catholic party and the offspring, such marriage is forbidden 
also by the divine law (Canon 1060).

The Church does not dispense from the impediment of mixed 
religion except under the following conditions:

(1) there must be good and weighty reasons;
(2) the non-Catholie party must promise to avert all dan

ger of perversion from the Catholic party and both parties must 
promise to have all the children baptized and raised in the 
Catholic faith;

(3) there must be moral certainty that the promises will 
be kept. The promises are, as a rule, to be made in writing 
(Canon 1061).

The Catholic party has the obligation to work prudently for 
the conversion of the non-Catholic (Canon 1062).

The Committee for the Authentic Interpretation of the Code 
declared on July 30, 1934, that membership in an atheistic sect 
incurs the same legal effects in regard to marriages as member
ship in a non-Catholic sect. Consequently, the marriage of a 
Catholic with such a person must be called a mixed marriage.03

The Holy Office on November 26, 1919, reiterated the ruling 
that in mixed marriages in which it may happen that the prom
ises are refused or otherwise not made, the priest who should 
assist at them must in all things conform to the legislation of 
the Code of Canon Law, which in Canons 1061 and 1062 states 
that the Church does not dispense from the impediments of

“Hall and Brooke, “American Marriage Laws0 (New fork, Bussell 
Sago Foundation, 1919), 47.

“Case about civil prohibition of marriage, cfr. App. Ill, 14, a.
n^cta zip. Sedis, XXVI, 494.
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mixed religion or disparity of worship, unless the promises are 
given and regularly in writing. Canon 1102, moreover, states 
that the priest who assists at mixed marriages must ask and 
receive the consent of the parties. It is in this legislation of the 
Code that the priest who assists must conform mainly, and all 
contrary decisions and indults are abolished.04

The prohibition of mixed marriages is already found in 
Canon XVI of the Synod of Elvira (306), which rules that, if 
heretics do not want to join the Catholic Church, no Catholic 
girl should be given them in marriage.95 Later, this prohibition 
recurs frequently in other early Councils of the Church. Ex
perience proves that frequently the promises are not kept by 
the non-Catholic, so that the Catholic party is impeded in the 
practice of the faith and in baptizing and raising the children in 
the Catholic religion. Possibly, if the Catholic party was a man 
or woman of profound religious principles and thorough knowl
edge and appreciation of the greatness and sacredness of the 
gift of faith, the loss of souls to the Church would be consid
erably lessened.

The impediment of mixed marriage means that one party 
actually is a member of the Catholic Church, and that he (or 
she) wants to marry a baptized non-Catholic. The Code sup
poses that the Catholic party is still a practical Catholic, whose 
faith the Church wants to guard by the precautions of Canon 
1061. There is no question here of baptized Catholics who have 
fallen away from the Church. As to the non-Catholic party, 
the Code speaks of a person enrolled in an heretical or schis
matic sect: generally baptism in a sect constitutes enrollment 
in that sect. The prohibition of the divine law may be present 
also in a marriage with an apostate Catholic because of the 
danger to the faith of the Catholic and the children. In this 
sense the Holy Office said that whenever, in the case of a mar
riage between a Catholic and a party who has thus fallen from 
the faith, he (or she) has joined a false religion or sect, the 
usual dispensation under the usual promises must be obtained. 
If there is a question of a marriage between a Catholic and a 
person who has lost the faith, but did not join a false religion 
or heretical sect, the pastor is indeed bound to prevent the mar-

“Archiv fur Icathol. Kirchenrecht, C, 28.
“Hefele, “ Konziliengeschiehte, ” I, 162.
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riage if he possibly can, but, if he fears that by refusing to 
assist at the marriage grave scandal or harm should arise, the 
pastor shall refer the matter to his Ordinary. The Ordinary 
is empowered by the Sacred Congregation to permit the mar
riage provided that the Catholic education of the offspring is 
safeguarded and other similar conditions are complied with.96 
A further declaration states that the answer given in the Decree 
of January 30, 1867, applies to all local Ordinaries.07

In reference to the baptism of the non-Catholic which fre
quently may be of doubtful validity, Canon 1070 states a general 
principle which is applicable here, namely, that, if a party at 
the time of marriage was generally considered baptized or his 
baptism was doubtful, it is to be considered a valid baptism so 
long as it has not been proved with certainty that the party 
was not baptized.

1040. The Code repeats the former law on the subject of the 
promises to be made by the parties with some modifications. 
The clause requiring also of the Catholic party to make the 
promise that the children will be baptized and raised in the 
Catholic faith is new. On the other hand, the promise which 
was formerly demanded of the Catholic party that he will pru
dently work for the conversion of the non-Catholic party is 
dropped by the Code and put down in Canon 1062 as a moral 
obligation.08

The Holy See was asked whether the promises must include 
not only the offspring to be born, but also the offspring already 
born before the celebration of the mixed marriage. It was 
further asked about the status of such a marriage celebrated 
after promises were given which neglected the guarantees in 
reference to the offspring already born. The Holy Office on 
January 16, 1942, replied that the promises are to give guar
antee of the Catholic baptism and education only of the offspring 
to be born of the marriage. The mind of the Church, however, 
is that in reference to the offspring already born, those who are 
about to marry must be admonished of their grave obligation 
from the divine law to provide for the Catholic rearing also of 
such offspring.00 This response will have a different application

"January 30, 1867; Collect, de Prop. Fide, II, n. 1300.
" January 11, 1899; Collect, de Prop. Fide, II, 1, in footnote.
"Holy Office, December 11, 1854; Collect, de Prop. Fide, I, n. 1055.
"data Ap. Sedis, XXXIV, 22.
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in the various cases which can arise: (a) if the offspring already 
born are children of the two persons who are to be married, the 
divine law obliges as described in the response of the Holy 
Office; (b) if they are children of the non-Catholic party by a 
former marriage, the Catholic party has only as much obliga
tion of procuring their conversion as that of the non-Catholic 
party7; (c) if they are children of the Catholic party, or the 
non-Catholic party7, by a former mixed marriage, they are safe
guarded by the promises given in that earlier marriage; if, 
however, by a former Catholic marriage, the obligation of rear
ing them in the Catholic faith is independent of the dispensation 
about to be granted.

* Moral certainty that the promises will be kept is required 
by the Code before a dispensation from the impediment of mixed 
religion is granted. This is both hard to define and hard to 
obtain. It is usually the pastor who, in his application to the 
bishop for the dispensation, must vouch for the necessary con
ditions under which only the dispensation can be given. The 
Holy Office declared that the promise should be such that the 
agreement made furnishes a moral foundation for the truth of 
the execution so that the fulfillment of the promises can be 
prudently7 expected.100 In an Instruction of January 14, 1932, it 
ruled that dispensations from the impediments of mixed reli
gion and disparity of cult must not be granted, unless the 
promises are so made that nobody can frustrate their fulfillment, 
even by recourse to the civil laws to which either party is sub
ject and which are in force in their actual place of residence or 
the place where they intend to live; otherwise, the dispensation 
will be null and void.101 The judgment of the sincerity of the 
promises and the guarantee of their future fulfillment depends 
on the character of both the non-Catholic and the Catholic party. 
Sometimes, however, the non-Catholic party is willing to stand 
by what he or she has promised, but the non-Catholic father or 
mother interferes and sows the seed of discord and influences 
the son or daughter to break the promises. Experience teaches 
that, in many cases of mixed marriages, the Church is prac
tically forced to grant the permission for such a marriage to 
avoid breaking the last weak thread that holds the Catholic

100 June 30, 1842; Collect, de Prop. Fide, I, n. 951.
«• Acta Ap. Sedis, XXIV, 25.
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party to the Church. Usually, by the time that the pastor is 
informed of the marriage, all arrangements have been made so 
that there is no possibility to prevent it. It is a difficult prob
lem which can be solved only by teaching the Catholics them
selves to appreciate their faith as they ought to.

1041. Are the promises a condition without which the dis
pensation cannot validly be granted? There seems to be no 
doubt of this, for, in the first place, the Code says that the 
Church does not dispense from the impediment except under 
the three conditions, viz., that there is a good and grave cause, 
that the promises are made, that there is moral certainty of 
their fulfillment. Furthermore, numerous documents of the 
Holy See in this matter call the promises a condition under 
which only the dispensation can be granted.102 Finally, the 
Instructions of the Holy Office of January 14, 1932,103 and May 
10, 1941,104 clearly show that the promises are required for the 
validity of the dispensation. In a case where the mixed mar
riage had been contracted outside the Church and was invalid 
on account of the “Ne Temere’  Decree, the Holy Office an
swered that the bishop could not allow the renewal of consent 
before the pastor, if the non-Catholic is willing to renew the 
consent but does not want to make the promises. He can only 
give the sanatio in radice if he has that papal faculty.105

*

However, the decision of the Holy Office of May 10, 1941, 
made it clear that, while it has always been and still is the con
stant practice of the Church to require the promises in mixed 
marriages to be made explicitly and that by both parties, still 
the faculty, whether ordinary or delegated, to dispense in the 
impediments of mixed religion or disparity of cult would not 
be used invalidly, if both parties at least implicitly made the 
promises by acts from which it can be construed and proved in 
the external forum that they were aware of the obligation to 
fulfill the conditions under which the dispensation was given, 
and were of a firm mind to do so.100

“Holy Office, Jan. 21, 1863 {Collect., I, n. 1236); Litt. Ap. Pii VIII, 
March 25, 1830 {Collect., I, n. 811) ; Litt. Ap. Gregorii XVI, April 30, 
1841 {Collect., I, n. 920) ; Holy Office, Dec. 11, 1850 {Collect., I, n. 1054) ; 
Secret. Status jussu Pii IX, November 15, 1858 {Collect., I, n, 1169).

“Jcta Ap. Sedis, XXIV, 25.
“ Ibid., XXXIII, 294-295.
“December 22, 1916; Acta Ap. Sedis, IX, 13.
'"Acta Ap. Sedis, XXXIII, 294.
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Canon 2319 punishes with excommunication reserved to the 
Ordinary those who contract marriage with the explicit or im
plicit agreement that all or some of the children are to be 
educated outside the Catholic Church. Catholics who dare to 
contract a mixed marriage, though validly, without the Church’s 
dispensation are ipso facto excluded from legal ecclesiastical 
actions and from the sacramentals until they have obtained a 
dispensation from the Ordinary (cfr. Canon 2375).

Marriage Ceremony Outside the Church

1042. Though the Church has granted the dispensation from 
the impediment of mixed religion, the parties are forbidden 
either before or after the Catholic wedding to approach either 
in person or by proxy a non-Catholic minister as minister of 
religion to give or renew the matrimonial consent. If the pastor 
knows for certain that the parties will violate, or have already 
violated this law, he shall not assist at their marriage except 
for very serious reasons until he shall have consulted the Ordi
nary and all danger of scandal has been removed. If the civil 
law demands it, the Church does not censure parties for ap
pearing even before a non-Catholic minister who is acting merely 
as an official of the government, provided that their purpose is 
solely to comply with the civil law and to get civil recognition 
of their marriage (Canon 1063).

There would be reason to doubt the good faith of the non
Catholic’s promises if he insisted on having the marriage cere
mony performed by a non-Catholic minister as a religious 
ceremony. Note that the Code uses the widest possible term 
“non-Catholic minister.” In the United States the laws of the 
various states of the Union do not demand a civil ceremony, and 
the Catholic priests as well as the ministers of the various reli
gious denominations are entitled by the civil law to witness 
marriages. Wherefore, a Catholic in the United States does 
wrong if he contracts marriage before a civil magistrate or a 
non-Catholic minister, because the Church allows this only where 
the law makes this necessary to have the marriage recognized by 
the State. For the sake of a public record of all marriages, the 
marriage license law in the United States requires the parties 
to take out a license and forbids all persons entitled to witness 
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marriages to do so unless the parties have obtained a license. 
On the reverse side of the license paper, the officiating priest, 
minister, or magistrate enters the record of the marriage and 
returns the same to the bureau which issued the license.

Under Canon 1098 we may have cases also in the United 
States in which the parties would have to contract marriage 
before a civil magistrate or a minister to get their marriage 
recognized by the State—namely, in scattered districts where 
the priest does not visit the various stations or missions except 
a few times a year. For countries where the civil law is not 
satisfied by the church wedding, but insists on a civil marriage 
ceremony, the Holy See has issued instructions the gist of which 
is contained in Canon 1063.107

The reasons why the Church must oppose the celebration of 
marriage before the civil magistrate or the non-Catholic min
ister, are based on the principle of faith that Christian marriage 
is a sacrament. Wherefore, the Church and not the State has 
jurisdiction over the marriage of Christians. The sacramental 
character—the essentially religious nature of marriage—forbids 
a Catholic to contract marriage before a non-Catholic minister 
as a minister of religion, apart from any positive prohibition 
of the Church. But the Church has also forbidden such mar
riages, and has often repeated her prohibition. Canon 2319 
punishes with excommunication incurred ipso facto and reserved 
to the Ordinary those who contract marriage before a non
Catholic minister in the manner forbidden m Canon 1063, 
namely, either prior or subsequent to the Catholic marriage 
ceremony before a non-Catholic minister acting as a representa
tive of religion (cfr. below, Canon 2319).108

Duty of Bishops and Pastors Concerning Mixed Marriages

1043. Ordinaries and other pastors of souls shall:
(1) Deter the faithful as far as they can from mixed mar

riages ;
wHoly Office, February, 17, 1864; Collect, de Prop. Fide, I, n. 1247.
1MOn the prohibition to marry before a non-Catholic minister, and when 

it is lawful to approach him as official of the government, sco some of the 
many citations in tho notes of Card. Gasparri to this Canon, notably, Holy 
Office, Febr. 17, 1864, and Dec. 12, 1888; Collect, de Prop Fide, nn. 1247, 
1690.
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(2) If they cannot prevent them, they shall make every 
effort to see that these marriages are not contracted in violation 
of the laws of God and the Church;

(3) They shall see that those who have contracted a mixed 
marriage in their diocese or parish, or come from other places 
where they contracted such marriages, faithfully keep the prom
ises which they made;

(4) When assisting at a mixed marriage, they shall observe 
the rule of Canon 1102, which forbids the use of sacred cere
monies at mixed marriages, and desires the priest merely to ask 
for and receive the marriage consent (Canon 1064).

Marriage of a Catholic with a Renegade

1044. The faithful shall likewise be discouraged from con
tracting marriage with those Catholics who have publicly given 
up the practice of the Catholic faith though they have not joined 
a non-Catholic sect, and with those who have joined societies 
condemned by the Church. The pastor shall not assist at such 
marriages without first consulting the Ordinary. After con
sidering all the circumstances, the Ordinary may permit him 
to assist at such a marriage provided there is a grave and urgent 
reason, and the Ordinary believes that the Catholic education of 
all the children is sufficiently guaranteed, and that the danger 
of perversion of the Catholic party has been removed (Canon 
1065).

The Holy Office ruled that in marriages of Catholics with 
Freemasons100 who had been Catholics, or with apostates1101 
from the Catholic Faith, the pastor must consult the Ordinary, 
who should allow marriage only if it is impossible to prevent it, 
and he has moral certitude that the faith of the Catholic party 
and the children is safeguarded. The formal promises, however, 
do not apply unless the apostate has joined a non-Catholic sect. 
After the Decree of July 1, 1949, barring Catholics who are com
munists from the Sacraments, the Holy Office on August 11, 
1949, declared that, because of the special nature of the Sacra
ment of Matrimony, the priest may assist at the marriages of 
ordinary members of the communist party according to the norm

«•August 21, 1861; Collect, de Prop. Fide, I, n. 1219; July 5, 1878; 
Collect., II, n. 1495.

*«*  January 30, 1867; Collect., II, n. 1300. 
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of Canons 1065-1066. In the marriages, however, of those who 
profess and defend or propagate communist teaching, Canons 
1061, 1102 and 1109, § 3, must be observed; that is, the formal 
promises must be given, sacred ceremonies and the Mass are for*  
bidden, and the celebration must usually take place outside the 
church.110b

Marriage with Unworthy Catholics

1045. If a public sinner, or a person publicly known to be 
under censure, refuses to go to confession or to be reconciled 
with the Church before the marriage, the pastor shall not assist 
at the marriage unless there is a grave and urgent reason. Con
cerning this reason, he shall consult the Ordinary if it is pos
sible (Canon 1066).

If time permits, the pastor is not allowed to act in these cases, 
but must first consult the Ordinary, as the Sacred Penitentiary 
has declared.111 Marriage may not be permitted in the Catholic 
Church unless there is certitude of the freedom of the Catho
lic party to practise his religion and also certitude of the Catho
lic baptism and education of the children.

Chapter IV

OF THE DIRIMENT IMPEDIMENTS

1046. The term “diriment” impediments (from the Latin 
verb, dirimere, to destroy) indicates that the impediments of 
this class are of such a nature as to destroy or annul the mar
riage if attempted in spite of one of these impediments. Canon
ists usually classify them into impediments of the natural or 
divine law and of ecclesiastical law. The Supreme Authority of 
the Church only has the right to declare authentically in what 
cases the divine law forbids or annuls marriage (cfr. Canon 
1038). The distinction between impediments of the divine and 
of ecclesiastical law is of importance in questions of dispensation 
from impediments, for the Church cannot dispense from an 
impediment of the divine law, but she can dispense from the im
pediments created by her own law. That distinction is likewise 
important in cases where an unbaptized party is concerned, for 
unbaptized persons are not bound by the laws which are purely

1Mb data Ap. Sedis, XLI, 427-428.
111 December 10, 1860; Collect, de Prop. Fide, I, n. 1205.
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ecclesiastical regulations, while they are bound by the impedi*  
ments of the divine law.

The diriment impediments enumerated in the Code are gen
erally speaking the same as those in force before the Code was 
promulgated. Several important changes, however, have been 
made which will be pointed out in the discussion of the indi
vidual impediments.

1. Impediment of Age

1047. A boy under sixteen years of age and a girl under 
fourteen cannot validly contract marriage. Though marriage is 
valid when these years are completed, the pastors of souls should 
dissuade young people from marriage at an earlier age than is 
commonly the custom in the respective countries (Canon 1067).

The former impediment of age has been modified by the 
Code. The old law had the age of fourteen for a boy, twelve 
for a girl. Besides, the age in the former Canon Law was not 
fixed peremptorily, for the marriage under these ages was con
sidered valid if a boy or a girl was physically developed to 
such an extent that from their sexual intercourse procreation 
of offspring was possible (nisi malitia suppleat aetatem).112 The 
Code goes beyond the requirements of the natural law, and 
demands the above-mentioned ages absolutely for validity.

1048. In the Common Law of England a boy of fourteen 
and a girl of twelve years of age can contract a valid marriage. 
In the United States the Common Law of England was generally 
adopted, but many rules of that law have been changed by 
statutes in the various states. “In seventeen states no mar
riageable ages have been fixed by statute. In nine of these— 
Florida, Maine, Maryland, Massachusetts, Missouri, Pennsyl
vania, Rhode Island, Tennessee, and Vermont—the common law 
marriageable ages of fourteen for males and twelve for females 
have been formally recognized, and without doubt those ages 
hold good also in Colorado, Idaho, and Mississippi. ... In five 
states marriages below the marriageable age are declared to be 
void, and in fifteen states voidable only. The five states in the 
first group are Michigan, New Mexico, Ohio, Utah, and Virginia, 
... In the states where marriageable ages have been established

“ Decretal. Gregorii IX, c. 9, De Deepens, impuberum, lib. IV, tit. 2, 
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by statute, the most usual ages are eighteen for males and 
sixteen for females.”118

2. Impediment of Impotency

1049. Antecedent and perpetual impotency, either on the 
part of the man or the woman, whether known to the other 
party or not, and whether absolute or relative, annuls marriage 
by the very law of nature. If the impediment of impotency is 
doubtful, either as to fact or to law, marriage is not to be for
bidden. Sterility neither invalidates nor makes marriage illicit 
(Canon 1068).

Impotency and sterility have not been defined authoritatively 
by the Church. It has been the unanimous opinion of canonists 
and moralists that natural impotency exists when the man and 
woman are not capable of having sexual intercourse from which 
per se procreation of offspring is possible. The necessary sexual 
organisms in both man and woman and the possibility of natural 
connection or sexual intercourse have always been considered 
essential for a valid marriage. We do not believe that the well- 
established doctrine has been upset by a decision like that in 
which the loss of the womb and both ovaries in a woman was 
said not to constitute impotency, and that the woman could 
contract a valid marriage. This and similar decisions are nec
essarily based on the particular facts in the case, and, if the 
Sacred Congregation was not convinced that the sexual organ
isms had been removed by the operation, the impotency would 
be doubtful and in a case of doubtful impotency the right to 
marry prevails.114

That authorities are much divided on this question, can be 
seen from Cappello,115 who sums up the question in his com
mentary. The reasons given by those authors who say that the 
lack of the womb or both ovaries does not induce impotency, 
are not very convincing. Their main reason seems to be that 
the presence or absence of organisms which are hidden cannot 
determine the validity of the marriage; otherwise one could 
never know whether a marriage is going to be valid, unless the

“Hall and Brooko, “American Marriage Laws,” 33.
m July 23, 1890; Collect, de Prop. Fide, II, n. 1733.
“•“De Sacramentis,” III, 396-409.
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parties are subjected to a rigid bodily inspection before mar*  
riage. However, there should be no more difficulty in this case 
than in many other cases of marriage. The organisms are by 
presumption supposed to be there in any person that appears 
fairly normal. If later on it is discovered*  that the necessary 
organisms were not there, the presumption is destroyed, and 
the invalidity of the marriage appears. The same difficulty 
arises in relative impotency which will usually be discovered 
only after the marriage. The same again happens where a party 
was considered baptized, but actually never received baptism. 
When that fact is discovered, the presumption in favor of bap
tism is destroyed, and the invalidity of the marriage is estab
lished. Again, where marriage was contracted by a person who 
seemed to consent freely and yet was forced to consent, the 
marriage appears null and void when the fact of compulsion is 
discovered and proved.

Another source of great division of opinion is found in the 
consequences of vasectomy. Does it effect sterility only or im
potency? It seems that whenever a man or woman through 
human interference is made incapable of having sexual inter
course which per se is apt to produce offspring, there is no 
marriage possible. If hidden defects of nature at times produce 
the same result, the presumption is in favor of the right to 
marriage, unless the defect is discovered, and is such that there 
is no doubt about impotency.110

It should be noted that the Holy Office declared on February 
24, 1940, that all direct sterilization, either of men or of women 
(that is, sterilization which is not necessary to save the life or 
physical health of the person), is forbidden by the natural law. 
The so-called eugenic sterilization had been condemned by the 
Decree of the Holy Office of March 21, 1931.117

3. Impediment of the Existing Bond of Marriage

1050. A person who is bound by a previous marriage bond, 
though it be not a consummated marriage, cannot validly con-

“•Cappello. “De Sacrm.,’* Ill, 415-418; American Eccl. Review, XLII, 
271, 346, 602; XLIII, 70, 310, 356; XLIV, 562, 583, 679, 684, 742; XLVI, 
207, 219, 322; XL VIII, 553; Antonelli, “De conceptu impotentia) et steri
litatis relate ad matriin. ” (1901); Arendt, “Circa controversam validita
tem matrimonii femina» excises “ (Rome, 1923).

Acta Ap. Sedis, XXXII, 73.
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tract another marriage. The exception as to the Pauline Privi
lege remains. Though the first marriage be for any reason 
invalid or dissolved, it is not lawful to contract another marriage 
before there is legal and sure proof of the invalidity or the dis
solution of the first marriage (Canon 1069).

An existing valid marriage bond is a diriment impediment 
to another marriage by the divine law. Marriages are dissolved: 
(1) either by the death of one of the parties; (2) in two cases 
by the authority of the Church (the matrimonium ratum non 
consummatum, by law through solemn religious profession, and 
by dispensation of the Holy See); (3) marriages of unbaptized 
persons by the Pauline Privilege. These cases will be discussed 
under Canons 1119 and 1120-27.

1051. The person who has once been married and wants to 
marry again must prove his freedom from the first marriage 
bond. As this proof is usually furnished by the death certificate 
of the first husband or wife, Canon 1238 demands that the 
pastor after the funeral services shall mark down in the record 
of the deceased the name and age of the person, the names oi 
the parents or surviving husband or wife, the date of death! 
the name of the priest who administered the Last Sacraments 
and what Sacraments were given, and the time and place of 
burial.

In those cases in which no direct proof of the death of the 
former husband or wife is available, the Holy See has given an 
Instruction on how to proceed (published in the Appendix to the 
Third Council of Baltimore). The mere fact of the disappear
ance of the husband or wife without any trace of his or her 
whereabouts is not considered sufficient proof of death no matter 
how many years the party has not been heard from. The Church 
does not follow the rule of civil law in this matter. Usually 
five years’ absence, with the presumption of death, is sufficient 
in civil law. The Church demands greater certainty than the 
civil law requires. The bishop is to weigh all the circumstances 
of the case, and, if he considers the circumstantial evidence 
sufficient to create a moral certainty of the death of the other 
party, he may give permission to the surviving party to marry 
again. If the bishop does not feel safe in giving the permission, 
he shall turn the case over to the Holy See, submitting to it 
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what proofs he has been able to gather as to the presumed death 
of the party in question.

In the case of a woman whose husband with her consent had 
gone from Spain to South America in 1902 or 1903 and for 
nearly two years thereafter had written often to her and to his 
relatives, but suddenly about December, 1905, broke off all com
munications, the Sacred Congregation of the Sacraments on 
November 18, 1920, gave her permission to marry again. The 
presumption of the death of her husband in this ease was based 
upon his long absence during which no word was received from 
him by his wife or relatives, his good character, his known affec
tion for his wife and child, careful investigations made concern
ing him, and the rumor of his death.118

The Third Plenary Council of Baltimore, n. 124, inflicts an 
excommunication to be incurred ipso facto and reserved to the 
local Ordinary on those who after a civil divorce attempt another 
marriage. This penalty applies only to those who are validly 
married, obtain a civil divorce, and then attempt to contract a 
new marriage.

4. Impediment of Disparity of Cult

1052. Marriage between a person baptized in the Catholic 
Church, or received into the Church from heresy or schism, and 
an unbaptized person is null and void. If a party at the time 
when marriage was contracted was commonly held to have been 
baptized, or if his baptism was doubtful, the validity of such 
a marriage must, according to Canon 1014, be upheld until it is 
proved with certainty that one party was and the other was not 
baptized (Canon 1070).

This Canon contains an important change of the former law 
on the impediment of disparity of cult. Formerly not only 
Catholics, but also baptized non-Catholics, were bound by this 
impediment and the marriages of non-Catholics with unbaptized 
persons were invalid in the eyes of the Church. Under the 
Code such marriages are valid, wherefore the date on which the 
Code became law, May 19, 1918, must be kept in mind in judg
ing their validity or invalidity. Contrary to the common opinion 
of the commentators on the Code, Slater and a few other authors

™Acta Ap. Sedis, XIV, 96. 
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hold that the impediment of disparity of cult has not been 
abolished by the Code in favor of persons baptized outside the 
Catholic Church. The main argument is that Canon 1070 says 
nothing about the baptized non-Catholics, but simply states the 
affirmative side of the question who is bound by the impedi
ment.110 We believe that the statement of the Code that persons 
baptized in the Catholic Church and heretics or schismatics 
converted to the Church are subject to the impediment, should 
be sufficient proof that nobody else is held to it, for, if one 
class is expressly declared to be liable, the others are excluded 
as effectively as though the exclusion were stated. Besides, the 
opening Canon on impediments of marriage rules that all can 
contract marriage who are not prohibited by law (cfr. Canon 
1035). This opinion is confirmed in a private reply to a question 
proposed by the Archbishop of Freiburg, in which the Holy Office 
declared that the impediment of disparity of cult affects bap
tized non-Catholics, only if they were baptized in the Catholic 
Church, though afterwards raised from infancy in heresy or 
infidelity, or, after baptism in a non-Catholic sect, if they are 
converted to the Catholic Church, even though they afterwards 
fall away from the faith.120

1053. The term “baptized in the Catholic Church” creates 
some difficulty, especially in cases of baptism administered by 
lay persons. In the first place, if the father and mother, or at 
least one of them, arc Catholics and adhere to the Church, the 
infant baptized at the request of the Catholic party by a non
Catholic doctor or nurse in a case of emergency may still be 
considered baptized in the Catholic Church, for there is but one 
baptism, and whether the reception of that baptism means the 
joining of the Catholic Church or of some non-Catholic denomi
nation depends on the will of the person who has the right and 
duty to care for the welfare of the infant. If neither parent 
adheres to the Catholic Church (i.e., if both are Protestants or 
apostate Catholics), but one of them consents to have the infant 
baptized by a Catholic priest, one must know whether some 
guarantee was given of the Catholic education of the child; 
if so, the child was by the will of the parent legitimately enrolled 
in the Catholic Church. If such guarantee was not given, no

"Jwier. Reel. Review, LXI, 19-25.
^Arohiv filr kathol. Kirchenrecht (1925), p. 202.
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Catholic priest or layman had a right to baptize the child, and 
it was not legitimately enrolled in the Catholic Church, except 
in urgent danger of death (cfr. Canon 750). In the latter case 
(baptism in danger of death), it is not so certain whether the 
child should be called “baptized in the Catholic Church”; yet, 
inasmuch as the infant is legitimately baptized by a Catholic 
priest or layman, even against the will of its parents (cfr. 
Canon 750), it was legitimately enrolled in the Catholic 
Church.121 The rule of Canon 1099, § 2, that infants of non
Catholics baptized in the Catholic Church but raised from in
fancy in heresy or without any religion are not bound to observe 
the Catholic form of marriage, cannot be applied to their free
dom from the impediment of disparity of cult, because one 
exemption from the law does not prove another exemption. 
Thus, the Committee for the Authentic Interpretation of the 
Code declared on April 29, 1940, that persons born of non
Catholics and baptized in the Catholic Church, but not raised 
as Catholics, are subject to the impediment of disparity of cult 
according to Canon 1070 when they marry unbaptized per
sons.122

1054. Doubtful baptism is considered valid in determining 
the existence or non-existence of the impediment of disparity of 
cult. However, this Canon merely gives a rule by which the 
validity or invalidity of a marriage already contracted is to be 
judged. In the former law also a doubtful baptism was con
sidered valid when there was question of contracting a marriage. 
Thus, the Holy Office answered that the baptism of non-Catholics 
whose ritual met the requirements of valid baptism was to be 
considered valid. If doubt as to its validity persisted, it was 
to be considered a valid baptism in ordine ad matrimonium.1® 
The same Congregation forbade the pastor to give conditional 
baptism to non-Catholics who wanted to remain members of their 
own sect.124 The Code likewise forbids the administration of 
the sacraments to heretics or schismatics unless they join the 
Church (cfr. Canon 731). Now, if the baptism of the non-

m Cappello. “De Sacramentis/*  HI, n. 412; Vcrmeersch-Crcusen, “Epi
tome,**  II, n. 320; Potrovits, “New Church Law on Matrimony,* ’ n. 226: 
Vlaming, “Pradect. Jur. Matrim.,**  n. 289.

" Acta Ap. Sedis, XXXII, 212.
w November 17, 1830; Collect, de Prop. Fide, I, n. 821. 
m April 3, 1878; Vlaming, “Pnelec. Jur. Matr.,* ’ n. 295.
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Catholic remains doubtful (as happens quite frequently here in 
the United States), should the pastor apply for dispensation 
from mixed religion or from disparity of cult ad cautelam?

The commentators differ,120 but for practical reasons at least 
it is preferable to get a dispensation from disparity of cult 
ad cautelam in cases where after due investigation nothing cer- 
tain can be learned about the baptism of the non-Catholic party. 
Otherwise the pastor may have the disagreeable duty later on 
of validating the marriage, for, if the presumption of the valid
ity of the baptism proves later to have been false, the marriage 
is invalid (cfr. Canon 1070). The faculties given to the bishops 
of America seem to suggest that the dispensation from disparity 
of cult ad cautelam should be given in case of doubtful baptism, 
for Faculty No. I of the faculties of the Holy Office reads: 
“Dispensandi . . . super impedimento mixtre religionis, et si 
casus ferat, etiam super disparitate cultus, ad cautelam.”

Conditions under which Dispensation from Disparity of 
Cult Can be Given

1055. The rules prescribed in Canons 1060-1064 for mixed 
marriages must be applied also to marriages where there is the 
impediment of disparity of cult (Canon 1071).

The Supreme Pontiff can validly grant a dispensation from 
this impediment without any reason, inasmuch as it is an ecclesi
astical law, but those who dispense in virtue of delegated power 
cannot validly dispense without cause (cfr. Canon 84). Besides 
grave and urgent reasons, the Code insists on the guarantees, 
siucc Canon 1061 states that the Church does not dispense from 
the impediment of mixed religion unless the conditions therein 
specified are satisfied. While it was formerly disputed among 
commentators whether the guarantees are strict conditions, so 
that a dispensation given without them is invalid, there can now 
no longer be any question of the invalidity of such a dispensa
tion in view of the clear decisions of the Holy See. In answer 
to a question whether a dispensation from the impediment of 
disparity of cult granted by a person who has power delegated 
by the Holy See is valid, if the promises were not demanded, or

“•Ylaming, “Prtvlec. Jur. Matr.,” n. 204 bis; De Smet, “De Sponsal. 
et Matrirn., * ’ n. 588. 
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if they were demanded but refused, the Holy Office on June 12, 
1912, had declared that, as the case was explained, the dispensa
tion was invalid.120 This seemed to settle the question, at least 
in regard to those who dispense by delegated power. Some 
commentators, however, drawing attention to the phrase, “prout 
exponitur” in this response, still maintained that it was not 
clear in the law that the promises are a conditio sine qua non. 
In another decision of May 10, 1941, however, the Holy Office 
has declared that the dispensation without the promises by 
both the non-Catholic and the Catholic party is invalid. It 
further remarked that a mixed marriage entered into with a 
dispensation from the impediment of disparity of cult is invalid, 
if only the non-Catholic party made the promises according to 
Canon 1061, § 1, n. 2 (Canon 1071), unless the Catholic party 
can be understood to have made implied promises. This reply 
explained that, while it has always been and still is the constant 
practice of the Church to demand the promises formally and 
explicitly from both parties of a mixed marriage (Canons 1061, 
1071), still the ordinary or delegated power to dispense in the 
impediment of disparity of cult (or mixed religion) would not 
be used invalidly, if the promises could be implied from certain 
acts of the parties which could be proved in the external forum, 
and from which it could be construed that they understood and 
were of a firm mind to fulfill all the conditions under which the 
dispensation was given. Finally, it declared that, if the dispen
sation from disparity of cult and the subsequent marriage is 
certainly invalid because neither or only the non-Catholic party 
gave at least implied guarantees, the marriage is to be adju
dicated before a collegiate tribunal, unless the conditions of 
Canon 1990 are verified, in which case the Ordinary with the 
intervention of the defender of the bond can cite the parties 
and declare the nullity of the marriage.127

1056. Another disputed question is whether the dispensation 
from disparity of cult is valid, if the promises are apparently 
made only to deceive pastor and bishop, while in the presence 
of other persons the same individual has stated that he will 
make no promises, and is not going to be dictated to by the 
Popish Church. Some writers, attaching all importance to

'“Acta Ap. Sedis, IV, 443. 
'“Ibid., XXXIII, 294-295. 
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the outward formalities, hold that, if the promises are made in 
the usual way so that neither pastor nor bishop suspect the 
fraud, the dispensation is valid because the bishop has acted 
entirely within the law, and therefore the validity of his dispen
sation should not be questioned.128 However, the question is not 
whether the bishop has done right or wrong, but whether insin
cere and fraudulent promises satisfy the condition under which 
only the bishop can dispense. Are insincere promises real 
promises, and if they are not and can be proved (as in the sup
posed case) to have been made fraudulently, does it make any 
difference, in so far as validity of the dispensation is concerned, 
whether the bishop knows or does not know of the fraud? In 
rescripts which are made void through fraud, the authority 
granting the favor does not know—otherwise he would not 
grant it at all—that the petition is fraudulent, and yet the law 
rules that in all rescripts the favor is granted only on condition 
that the petition is truthful.

As was said concerning the promises to be given in obtaining 
dispensations from the impediment of mixed religion, the Holy 
Office on January 16, 1942, declared that the promises are to 
give guarantee of the Catholic baptism and education only of 
the offspring to be born of the marriage to be contracted.130 
However, the mind of the Church is that in reference to the 
children already born to either or both of the parties by a 
previous marriage (or even out of wedlock) those who are about 
to marry must be admonished of their grave obligation from 
the divine law to provide for the Catholic rearing also of such 
offspring.

1057. In the former Canon Law the Holy Office declared 
that, in marriages of Catholics with unbaptized persons, the dis
pensation from disparity of cult given to the Catholic party is 
understood to include also dispensation from those impediments 
from which the unbaptized party is exempt, and that therefore 
the exemption of the unbaptized party is communicated to the 
baptized party.130 It must be an impediment which would affect 
both parties if both were subjects of the Church (e.g., con
sanguinity, affinity). Chelodi quotes another declaration of the

• Irish Eccl. Record, XVIII (1921), 411.
•"Acta Ap. Sedis, XXXIV, 22.
“’September 16, 1824; Acta S. Sedis, XXV, 583.
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Holy Office from the periodical, Ami du Clerge (said to have 
been given April 23, 1913), which states that this implicit dis
pensation given with that for disparity of cult takes effect, 
though the dispensation from disparity of cult is granted in vir
tue of delegated power and by a person who has no faculties to 
dispense with the other impediments.181 Does this rule hold good 
after the promulgation of the Code ? De Smet182 and Leitner133 
are of the opinion that it is abolished, because the Code does 
not mention this implicit dispensation or communication of ex
emption, whichever one wishes to call it. Chelodi184 and Cap
pello 188 hold that this manner of issuing the said dispensation 
belongs to the stylus Curia, and, so long as it is not known that 
the practice of the Roman Curia has been changed in this matter, 
the old rule obtains. However, it can no longer be maintained 
that it is the stylus Curies to grant such implicit dispensations, 
for in private replies of March 14, 1928,130 April 16, 1931,137 
and June 30, 1932,138 the Holy Office has clearly stated that in 
granting dispensations from disparity of cult it is not the prac
tice to dispense implicitly also from all impediments from which 
the unbaptized person is exempt.

5. Impediment of Major Orders

1058. Clerics in major orders cannot contract a valid mar
riage (Canon 1072).

There are several authors who deal at length with the his
torical development of this impediment.130 Th*»  Concilium 
Arausicanum (441) ruled that nobody who was married should 
be ordained deacon unless he had promised before ordination to 
keep chastity. The Second Council of Arles repeated the same

“"Jus Matrim.,” n. 81.
“■ * * De Spousal. -»t Matrim., ’ ’ n. 593.
“■"Kathoi. Eherecht,* * 1S7.
“"‘Jus Matrim.." n. 81.
“"‘De Sacramentis,**  III, n. 422.
““Gasparn. "De Matrim.’’ (1932), n. 594.
“Bouscnren, "Canon Law Digest,” II, pp. 291-292.
“Gasparri, loc. cit.
“ Scharnagl, “Das feierliche Geliibdo als Ehehindernis” (Strassburgtr 

ThcoL Studicn, IX. nos. 2-3, Freiburg, 1908); Funk, “Zolibat und Priest- 
erehe im christlichen Altertum” (Kirchengcschichtliche Abhandlungcn, I, 
Paderborn, 1897); Freisen, “Geschichtc des kanouischen Eherechts” (2nd 
ed., Paderborn, 1893). 
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law, which Gratian inserted in his “Decretum.” 140 The latter 
Council demanded the vow of chastity from the candidates for 
the priesthood.141 The Second Lateran Council (1139) forbade 
clerics in sacred orders to marry, and, if they had attempted 
marriage, they were to be separated from their wives, because 
such marriages contracted in violation of the ecclesiastical rule 
were not to be considered marriages. Pope Alexander III ruled 
that, if subdeacons or men in higher orders attempt marriage, 
they must be separated from their wives.142 The Council of 
Trent declared that if anyone says that the clerics in sacred 
orders are able to contract marriage, and that such marriage 
is valid notwithstanding the ecclesiastical law, let him be ana
thema.143

In the Oriental Church the vow of continency was not ad
mitted, and the clerics can marry while they are in minor orders 
and live in marriage in major orders, as Pope Innocent III 
states.144 The Concilium Trullanum forbade subdeacons, deacons 
and priests to marry under pain of deposition. The Sacred 
Congregation of the Propaganda reminded the Orientals of this 
law of their Church.1414 In the Maronite Rite, however, the mar 
riage impediment of sacred orders extends only to deaconship 
and higher orders, as is stated in their Synod of Mount Libanon 
(1736), which was approved by the Holy See in forma 
specifica.™*

1059. The impediment of sacred orders is one of those im
pediments from which the Holy See does not dispense. If for 
very special reasons a dispensation is granted, it is done secretly. 
In danger of death. Canons 1043 and 1044 provide for dispen
sation of subdeacon and deacon, as we saw.147

Of the two eases of the former law in which the obligation 
of celibacy did not attach to sacred orders, the Code mentions 
only one—namely, reception of major .orders by one who was 
forced by grave fear to take that step (cfr. Canon 214). The 
case must be proved in the manner outlined in Canons 1993-

»“C. 7, D. 28.
*“ Deer. Gratiani, c. 6, D. 28.
w Decretal. G repor ii IX, c. 1, De Cler. conj., lib. Ill, tit. 3.
,u Sessio XXIV, can. 9, De Matrim. Sacramento.

Decretal. Grcponi IX, e. 6, De Cler. conj., lib. HI, tit. 3.
118 May 24, 1858; Collect, de Prop. Fide, I, n. 1158.
IM Gasparri, “De Matrimonio/*  I, n. 681.
MT Gasparri, “De Matrimonio/*  I, nn. 677, 678.
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1998. The other case, major orders received in infancy, is not 
mentioned by the Code for the reason, perhaps, that the case 
is scarcely pertinent today. If such a case should come up, it 
would very likely be decided on the same principles as Pope 
Benedict XIV decided the case of some Copts who had been 
ordained deacons in infancy; they were to decide whether they 
wanted to stay in the sacred ministry when they became sixteen 
years of age.148

Clerics in major orders who attempt marriage, even by a 
mere civil ceremony, incur ipso facto excommunication reserved 
simpliciter to the Holy See (cfr. Canon 2388). By law and 
without any further declaration they lose any ecclesiastical office 
which they hold (cfr. Canon 188, n. 5). Finally, they become 
irregular ex delicto (cfr. Canon 985, n. 3).

6. Impediment of Solemn Religious Profession

1060. Religious who have taken solemn vows, or whose simple 
vows have by the special law of the Holy See the power to annul 
marriage, cannot contract a valid marriage (Canon 1073).

Pope Damasus I (366-384) calls an attempted marriage by 
a virgin consecrated to God an adulterous union.140 Pope Inno
cent I calls such a marriage an adultery and demands separation. 
The Council of Chalcedon (451) excommunicates deaconesses, 
virgins, and monks who attempt marriage, but it does not indi
cate whether the Council considered the marriage invalid.160 
Other Popes and Councils express themselves in like manner, 
but not until the Second Lateran Council (1139) was it de
clared explicitly that marriages attempted by monies are in
valid.161 The Code restates the old law, and adds the exceptional 
provision as to the simple vows, if the Holy See has made such 
special law for some religious organization (as is done by the 
Const. “Ascendente Domino” of Pope Gregory XIII, May 25, 
1584, for the Society of Jesus).162 The simple religious vows 
do not annul marriage but constitute a grave prohibition of

“•Const. “Eo quamvis,” May 5, 1745; Opera Omnia Bened. XIV, I, 
515.

“• Scharnagl, “Das feierliche Gelubde als Ehehindernis,” 42.
“• Deer. Gratiani, c. 22, C. 27, qu. 1.
“ Deer. Gratiani, c. 40, C. 27, qu. 1.

Gasparri, “Fontes Cod. Jur. Can.,'*  I, n. 153. 
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marriage—either temporarily, if the vows are temporary, or for 
life, if the vows are perpetual.

The dispensation from the solemn religious vow of chastity 
is reserved to the Holy See. By law the vow is dispensed when 
a religious in solemn vows obtains the indult of secularization 
(cfr. Canon 640, n. 2). Formerly the obligation of the vows 
remained when a solemnly professed religious got an indult 
of secularization. In danger of death the Ordinary, pastor, and 
other priests mentioned in Canon 1044 can dispense with the 
impediment of solemn religious profession (cfr. Canons 1043 
and 1044).

The penalty of ipso facto excommunication reserved sim- 
pliciter to the Holy See strikes the religious in solemn vows who 
dares to attempt marriage, even by a mere civil ceremony (cfr. 
Canon 2388). In virtue of Canon 646 a professed religious who 
attempts marriage is thereby dismissed from the religious or
ganization. Religious in either temporary or perpetual vows who 
attempt marriage become irregular ex delicto (cfr. Canon 985, 
n. 3).

7. Impediment of Abduction

1061. Between the man guilty of abduction and the woman 
whom he abducts with the purpose of marrying her there can 
be no marriage so long as the woman is in the power of the 
man who carried her off. If the abducted woman, after having 
been separated from the man and put in a safe and free place, 
consents to marry the man, the impediment ceases. As far as 
the nullity of the marriage is concerned, the forcible detention 
of the woman is held equivalent to abduction, namely, when the 
man for the purpose of marrying the woman detains her by 
force in the place of her residence or a place to which she came 
of her own free will (Canon 1074).

This impediment is frequently called the impediment of rape, 
but it seems preferable to call it abduction, since the term 
“rape” in the American criminal law has quite a different mean
ing from the Latin “raptus” in Canon 1074.

In the law of the Decretals the impediment of abduction 
was not distinct from that of force and fear.163 The Council of 
Trent made abduction a separate impediment, and its words are

“’Wornz, “ Jus Decretal., * ’ IV, n. 275.
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almost identical with the first two sentences of Canon 1074.1M 
The last sentence of Canon 1074 settles the case of an equivalent 
abduction, which had not been provided for by the Council, but 
had been debated by canonists.

Elopement may or may not constitute the impediment of 
abduction, according to the circumstances of the case. If the 
woman consents both to running away with the man and to the 
marriage, there is no impediment of abduction. If the man and 
woman previous to the elopement promised each other to marry, 
even though there was no formal engagement, the presumption 
is that the woman consented to the elopement and marriage.155 
If the woman consented to run away, not with the intention of 
marrying the man but for some other reason, and the man with 
whom she elopes intends marriage, there is the impediment of 
abduction, as was declared in a case decided by the Sacred Con
gregation of the Council, March 14, 1772.150

If a girl is not yet of age and she consents to elope for the 
purpose of marrying the man, there is no impediment of abduc
tion, for the fact that the parent or guardian does not consent 
cannot, in Canon Law, make the marriage invalid.157

If a girl runs away with a man, who, while he intends mar
riage, persuades her to do so under other pretenses and then 
detains the girl to make her consent to the marriage, the impedi
ment of abduction exists, for the girl must consent both to the 
running away and to the marriage to avoid the impediment of 
abduction. The last paragraph of Canon 1074 applies here.

As far as the impediment is concerned, it does not matter 
whether the man who is guilty of abduction acts in person or 
employs another to act for him, because the action of the agent 
is attributed to the principal in both the Canon Law and civil 
law. The decision in the Causa Parisiensis by the Sacred Con
gregation of the Council, June 25, 1864, illustrates this point.158

Sessio XXIV, cap. 6, De Reform. Matrimonii.
'“Gasparn. “De Matrimonio,” I, nn. 631 633.
160 Cappello, “De Sacramentis,” III, n. 461.

Cappello, “De Sacramentis,” III, n. 463.
««Sacred Congregation of the Council, August 27, 1864; Ada S. Sedi#, 

I, 15-24.
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8. Impediment of Crime

1062. The impediment of crime invalidates marriage with 
the accomplice of the crime in the following cases:

(1) If a married person at any time during the continuance 
of the same legitimate marriage commits adultery and enters 
into mutual promise of marriage with his accomplice in the 
adultery, or if they attempt marriage, even by a mere civil cere
mony ;

(2) If a married person during the time of his or her valid 
marriage commits adultery, and one of the adulterers kills the 
husband or wife of the adulterer;

(3) If a married person, without committing adultery, brings 
about the death of his or her partner in marriage by mutual 
cooperation, physical or moral, with a third party (Canon 
1075).

In the early centuries, while adultery was punished with 
severe public penances, it was not considered a diriment impedi
ment of marriage. Under Justinian In 556 it was made a diri
ment impediment in the civil law’, and this was accepted by the 
Oriental Church. In the West, however, adultery with the prom
ise of marriage after the death of the innocent party is first 
found as a diriment impediment at the end of the ninth century. 
The Dccrctum Gratiani has two species of the impediment, 
namely, adultery with conjugicide and adultery with the promise 
of marriage. A third species, adultery with attempted marriage, 
was added at the end of the twelfth century. Pope Celestine III 
(1191-1198) added a fourth species: conjugicide by mutual con
spiracy without adultery. The Decretals of Pope Gregory IX 
(1127-1234) declared that the impediment did not arise from the 
mere promise or attempted marriage during the lifetime of the 
other party. This notion of the impediment of crime remained 
until the Code, which adopted it.

The threefold impediment of crime of the actual law existed 
in Canon Law before the promulgation of the Code. Since the 
impediment of crime is an ecclesiastical impediment, it does not 
bind unbaptized persons. Wherefore, the Sacred Congregation 
of the Propaganda declared that, if both adulterers were unbap
tized at the time of the commission of the crime, they do not 
contract the impediment, but, if one of the adulterers was a 
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Christian, the impediment enters and makes marriage between 
them invalid.150

The term “adultery” is taken in the sense of complete sexual 
intercourse. Both adulterers must know at the time of the 
sexual intercourse that one party is bound by a valid marriage, 
as otherwise it would not be formal adultery as to both parties. 
The mutual promise of marriage may either precede or follow 
the adultery; it suffices that both adultery and mutual promise 
of marriage are offences against one and the same marriage, 
while the marriage bond lasts. If both adulterers are married, 
but pretend to be single, the double adultery and mutual promise 
of marriage would not create the impediment of crime if neither 
party knew that the other was married. If, of the two married 
adulterers, one party only knows that the other is married and 
they together with the adultery promise marriage to each other, 
the canonists commonly hold—with some demurring—that the 
impediment enters, because both adultery and promise of mar
riage are deliberate offences against at least one of the two mar
riages in question.

The mutual promise of marriage means that each party by 
some external signs or words promises and accepts the promise 
of the other, and that such mutual offer and acceptance are seri
ous. The mutual promise of marriage must have reference to 
marriage after the death of the other partner in marriage. If, 
therefore, Gasparri says, the adulterers promise marriage to 
each other on condition that the married party shall get a civil 
divorce, the impediment would not exist.100 Since this was the 
common opinion of canonists before the promulgation of the 
Code, and it does not appear from the wording of Canon 1075 
that the law has been changed, the old interpretation of the 
law must be retained. This is done by most commentators of 
the Code; a few—e.g., Chelodi101 and Cerato 102—hold the con
trary opinion.

1063. Adultery with attempted marriage (e.g., after a civil 
divorce) entails the impediment of crime. For the attempted 
marriage the civil ceremony suffices, and also clandestine mar
riage provided the expression of the marriage consent is such

“•August 23, 1852; Collect, de Prop. Fide, I, n. 1079.
Gasparri, “De Matrimonio,” I, n. 737.

101 “Jus Matrimoniale,” n. 93.
“Matrimonium,” n. 70.
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that it would by the law of nature suffice to effect a marriage 
between persons free to marry, as is apparent from a Decree of 
the Sacred Congregation of the Propaganda, January 14, 
1844.103 Even if the attempted marriage comes first and the 
adultery follows, the impediment is nevertheless contracted.

Regarding the case of adultery and the murder of the spouse 
by one of the adulterers, there is some controversy among can
onists whether the impediment is incurred if the adultery follows 
only after one of the adulterers has already instituted the physi
cal cause of death (e.g., administered the poison).104 It does 
not matter whether the partner in marriage kills his own spouse, 
or whether the other adulterer accomplishes the murder, for 
the Code comprehends both cases when it says: “eorumque alter 
conjugicidium patravit.” Petrovits, emphasizing the literal 
meaning of the term “conjugicidium,” holds that the adulterer 
must kill his own spouse to incur the impediment.103 The law 
of the Decretals100 and the greater number of commentators of 
the Code hold that it is not necessary that the adulterer kill his 
own spouse.

The killing after commission of adultery must be done for 
the purpose of marriage with the other adulterer. The Code 
does not state this explicitly, but it appears so from the pur
pose of the impediment, and the law was interpreted in that 
sense by the Sacred Congregation of the Council in a case where 
a man who had committed adultery and later found his wife 
in adultery in rage struck and killed his wife. When he later 
wanted to marry the woman with whom he had committed 
adultery, it was decided that he had not incurred the impedi
ment.107

1064. The third instance of the impediment of crime occurs 
in cases in which the killing of a spouse is done by mutual physi
cal or moral cooperation with the person one intends to marry; 
whether adultery preceded is immaterial, for the Code has 
“etiam sine adulterio.” Mere approval by the other party after 
the murder docs not constitute cooperation. Even if a person

«“Quoted by Gasparri, “Do Matrimonio,” I, n. 738.
«“Wernz, “Jus Decretal.,” IV, n. 532; Cappello, “Do Sacram.,” Ill, 

n. 492; Vlaming, “Prielect. Jur. Matrim.,“ I, n. 322.
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** Decretal. Greg. IX, c. 6, De eo qui ducit, etc., lib. IV, tit. 7.
,w September 28, 1726; Canones et Decreta C. Trid. (cd. Richter), n. 108. 
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has manifested satisfaction or joy over the plans to kill his 
spouse, it is not cooperation. To cause the impediment, there 
must be mutual cooperation in bringing about the death of the 
spouse—such a conspiracy, in fact, that either of the two may be 
said to have killed the spouse.

The Code does not state that the killing must be done with 
the intention of marrying the accomplice, but canonists com
monly hold that such intention is essential to constitute the 
impediment, and it seems that the law of the Decretals justifies 
that opinion.108 It suffices, however, that one of the conspirators 
intends marriage, for the purpose of the law is to discourage 
the killing of a spouse to open the way to a marriage. Some 
canonists, however, require that intention on the part of both 
conspirators.100 The Instructio Austriaca, quoted by Vlaming,170 
explicitly states that the intention of marriage of one of the 
conspirators suffices to induce the impediment. As to the mani
festation of this intention, many canonists hold that it must 
be made known to the accomplice in the crime to effect the im
pediment; others hold that its manifestation is not necessary.

Multiplication of the impediment by multiplying the causes 
which induce the impediment between two adulterers or con
spirators is commonly admitted by canonists. Gasparri gives 
an illustration of a case in which the impediment is ninefold. 
A double case which may occur more frequently is the adultery 
and mutual promise of marriage and later on an attempted 
marriage.171

9. Impediment of Consanguinity

1065. (1) In the direct line of consanguinity marriage is 
invalid between persons of all degrees ascending and descending, 
legitimate as well as natural ancestors or descendants.

(2) In the collateral line, marriage is invalid between blood 
relations to the third degree inclusively, in such a manner, how
ever, that the impediment is multiplied only -whenever the com
mon stipes (stock or root) is multiplied.

(3) Marriage shall never be permitted if there is any doubt
Decretal. Greg. IX, c. 1, De conversione infidel., lib. Ill, tit. 33.

•“De Becker, "De Spons, et Matriln.,,, 180.
1TO‘‘Prodect. Jur. Matrim.,” I, n. 324.
m<<De Matrimonio, I, n. 680.



CANON 1076 727

whether the parties are blood relations in any degree of the 
direct line, or in the first degree of the collateral line (Canon 
1076).

In consanguinity the terms stipes, linea, gradus, are of im
portance. The stipes is the ancestor at the head of a line of 
descent. When the ancestor at the head of several lines of 
descent is removed beyond the three degrees or generations, there 
is no impediment of blood relationship between the descendants 
of the various lines.

The linea (or series of generations) is distinguished into the 
direct and the collateral lines. In the direct line of blood
relationship one person is generated by the other. Grandfather 
begets the father, the father begets the son, the son the grandson. 
The collateral lines originate from the children of a common 
ancestor, and thus run parallel to each other. We speak of 
collateral relationship between the descendants of the various 
lines, which issued from one common ancestor. As the various 
lines proceed in their course, they may again branch off intc 
side lines. If two individuals from two different branch line; 
stand at an equal distance (measured by the number of genera
tions) from the common ancestor from whom the lines origi
nated, they are said to be related in a certain degree in the 
equal collateral line; if one person is removed from the common 
ancestor by more generations in his line than the other person 
in another line, they are said to be related in an unequal line.

The gradus (or degree) means the distance of persons from 
the common ancestor. In the direct line there are as many de
grees as there are generations—for instance, one between father 
and son, two between grandfather and grandson or grand
daughter, and so on. They are easily calculated by counting 
the number of persons who descend from one another, omitting 
the stipes qt stock of the line of descent. In the collateral line 
the Canon Law counts only the generations, each making one 
degree (just as in the direct line), and then compares the num
ber of generations in one branch line with the number in the 
other. If both branch lines show two, three, etc., generations, 
they are related in the second, third, etc., degree. If one line of 
generation is longer than the other—e.g., three generations be
tween one person concerned and the stipes and only two genera
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tions in the line of the other—the two persons are related in the 
third degree, according to the rule of Canon 96. Thus, brother 
and sister are related in the first degree of the collateral line; 
first cousins (the children of this brother and sister) in the sec
ond degree, and the children of two first cousins in the third 
degree.

1066. In calculating the degrees of the collateral lines, the 
old Roman Law and the modern law of many countries follow 
a principle different from that of Canon Law. They do not 
count merely the number of generations in the longer line, but 
compute as many degrees as there are generations in both lines. 
Thus, brother and sister are related in the second degree, uncle 
and niece are related in the third degree, two first cousins in 
the fourth degree, first cousin and second cousin in the fifth 
degree, two second cousins in the sixth degree, and so on. In 
the United States each state has its own laws concerning the 
prohibited degrees within which marriage is declared null and 
void. Most of the states rule that marriage between relations 
in the direct line of any degree is void; other states enumerate 
and specify the persons in the direct line between whom mar
riage cannot be contracted. In the collateral line marriage is 
declared void between brother and sister (whether of the whole 
or half blood), uncles and nieces, and aunts and nephews. As 
to cousins, the following states bar first cousins: Arizona, Ar
kansas, Illinois, Indiana, Kansas, Louisiana, Michigan, Missouri, 
North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, and 
Wyoming. Nebraska and Nevada have first cousins among the 
persons who cannot contract a valid marriage, but Nebraska 
limits it to first cousins “when of the whole blood,” and Nevada 
forbids marriage between persons nearer of kin than “second 
cousins or cousins of the half blood.” North Dakota and Okla
homa had simply “cousins,” without limiting it to first cousins, 
but later amendments specified first cousins; South Dakota’s 
statute has “cousins” without restriction.172

1067. In the Fourth Lateran Council Pope Innocent III re
duced the impediments of consanguinity and affinity from the 
seventh degree to the fourth in the • collateral line. That re-

m Marriage and Divorce, 1867-1906, Department of Commerce and La
bor (Government Printing Office, Washington, 1909). 
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mained the law until the promulgation of the Code, which re*  
duces consanguinity to the third degree and affinity to the second 
degree. The Code settles a controversy as to the extent of the 
impediment of consanguinity in the direct line by stating ex
plicitly that it extends to all degrees of ancestors and descend
ants. There had been no explicit rule of Canon Law on the 
extent of the diriment impediment in the direct line, and some 
canonists held that the impediment extended to all degrees of 
the direct line either by the law of nature, or at least by Canon 
Law; others held that the law of nature does by no means make 
marriage null and void in the more remote degrees of descent, 
and they applied the law on the four degrees of the collateral 
line also to the direct line. The Code makes marriage invalid 
between direct descendants in any degree.

In the first degree of the collateral line the Church does not 
dispense, nor does she allow the marriage if there is doubt 
whether the parties are related either in the direct line or in 
the first degree of the collateral line. Thus, the Committee for 
the Authentic Interpretation of the Code declared on June 2-3, 
1918, that if illicit and secret intercourse has preceded the birth 
of a woman whom a man wishes to marry, so that there is doubt 
as to whether she is his daughter or his sister, the marriage, ac
cording to the norm of Canon 1076, § 3, cannot be allowed.178 
The underlying reason for the prohibition of the Church is very 
likely the controversy whether marriage between all persons 
related in the direct line, and in the first degree of the collateral 
line (that is to say, between brother and sister), is rendered 
invalid by the law of nature. As soon as in one line the person 
is removed two degrees from the common ancestor, while the 
person on the other side is removed one degree only, for instance 
niece and uncle, it is considered a relationship in the second 
degree.

In an Instruction of August 1, 1931, however, the Sacred 
Congregation of the Sacraments admonished the local Ordinaries 
to eliminate as far as possible all dispensations for marriage 
between very near blood relations, especially in the first degree 
touching the second in the collateral line. They are to see that 
the pastors instruct their people on the reasons why the Church

m Acta Ap. Sedis, X, 346.
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forbids such marriages. No petitions for dispensations of this 
kind are to be sent to the Ho]y See, unless there are very special 
and very grave reasons which must be accurately set down. The 
usual canonical reasons which are considered grave and suffi
cient for dispensation from the other impediments, even those 
of the major degree, are not sufficient in this case. They must 
be accompanied by other reasons such as the prevention of 
notable scandal, the settlement of very difficult questions of in
heritance of property in families, or the relief of very trouble
some family conditions, or finally an accumulation of the usual 
canonical reasons which individually suffice for dispensations 
from the other impediments. When a petition for dispensation 
is to be sent to the Holy See, the local Ordinary must send along 
with it his own letter of recommendation in which he states the 
special reasons on account of which he believes that the granting 
of the dispensation is advisable. This letter must bear his per
sonal signature.174

Multiple- Consanguinity

1068. The Code simplifies the matter of multiple consan
guinity by admitting one reason only for multiplicity of blood 
relationship, namely, the multiplication of the common stock. 
The ways in which this multiple consanguinity may occur are:
(1) if one has children from a marriage with a blood relation;
(2) if one has children from marriage with two persons who are 
blood-relations (e.g., when a man after the death of his wife mar
ries his wife’s sister); (3) if several blood-relations have chil
dren from marriages with persons who are blood-relatives (e.g., 
two sons of one family marrying two daughters of another 
family); (4) a combination of two of the above cases may result 
in triple or quadruple consanguinity. The following tables, 
taken from Cappello’s “De Sacramentis,”1™ illustrate the 
cases:

n*Acta  Ap. Sedis, XXIII, 413.
175 Cappello, “De Sacramentis,” III, n. 515; Cholodi, “Jus Matrimo

niale,” n. 95; Vlaming, “Pnelect. Jur. Matrim.,” I, n. 335; Vcnueerseh- 
Creuscn, “Epitome,” II. n. 329.
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Fabianus and Anna are blood-relations in the second and 
third degrees from their common ancestors, Linus and Carolus.

Petrus

Marius
I 

Magdalena

Marius and Magdelena are blood-relations in the second and 
third degrees from their common ancestors, Felix and Petrus.

Franciscus and Agnes are blood-relations in the double third 
degree, Fabianus and Terentia in the double second degree from 
their common ancestors Aloisius and Carolus.
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Cletus and Flavia are blood-relations in the double second 
degree from the common ancestors Leo and Petrus, and in the 
third degree from Antonius.

Lucius Titus

Clemens Magdalena

Clemens and Magdalena are blood-relations in the second 
degree through Marcus, and in the double third degree from 
Lucius and Titus.

10. Impediment of Affinity

1069. Affinity in the direct line invalidates marriage in any 
degree. In the collateral line marriage is invalid to the second 
degree inclusive between persons related by marriage. The im
pediment of affinity is multiplied: (1) whenever the consan
guinity from which the affinity proceeds is multiplied; (2) by 
repeated successive marriages with blood-relations of the de
ceased spouse (Canon 1077).

Canon 97 changes the former Canon Law on affinity and 
rules that affinity arises from a valid marriage, either consum
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mated or unconsummated. In the former law the foundation 
for the impediment of affinity was the sexual intercourse: in 
marriage consummated by sexual intercourse, the impediment of 
affinity extended to all degrees of the direct line and to the 
fourth inclusive in the collateral line; from sexual intercourse 
outside of marriage, the impediment of affinity extended to the 
second degree inclusive in the collateral line.

The history of the impediment of affinity is very compli
cated as can be seen from Wernz.170 The impediment branched 
out to such an extent that the Fourth Lateran Council (1215) 
restricted the impediment to the fourth degree of the collateral 
line, and limited the concept of affinity to mean that the blood 
relatives of the woman with whom the man had sexual inter
course became affines to the man only, and the blood-relatives 
of the man to the woman only. The affinity to the fourth degree 
of the collateral line arising from illicit intercourse remained 
up to the Council of Trent, which restricted it to the second 
degree inclusive.177 The Code abolishes the affinity from illicit 
intercourse, and limits the affinity from valid marriage to the 
second degree of the collateral line.

In affinity the husband only (not his parents, brothers, etc.) 
contracts relationship with the blood-relatives of his wife, and 
vice versa (cfr. Canon 97). The lines, direct or collateral, and 
the degrees are computed in the same manner as in consan
guinity. Thus, the mother of a man’s wife and the daughter 
of his wife from another marriage become the husband’s affines 
in the direct line, and the Church does not allow marriage in 
any degree in the direct line of affinity; the aunts, sisters, and 
nieces of a man’s wife become his affines in the collateral line 
in the same degree as they stand in blood-relationship to the 
wife. The same is true of the blood-relatives of the husband, 
who become the affines of his wife in the same line and degree 
as they are in blood-relationship to the husband.

1070. In former times there was much controversy among 
canonists as to whether the impediment of affinity in the direct 
line makes marriage between those thus related invalid by the 
law of nature.178 Later on, however, the Holy Office declared

«•“Jus Decretal.,” V, n. 363.
1TT Sessio XXIV, cap. IV, De Reform. Matrim.
in Gasparri, * * De Matrimonio, ” I, n. 792. 
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that there was no doubt that the Roman Pontiff had the right 
to dispense with the affinity in the first degree of the direct 
line, even when such affinity arises from the consummation of 
a lawful marriage.17* An Instruction of the Holy Office, Sep
tember 16, 1824, states that the impediment of affinity, espe
cially when arising from illicit intercourse, is not of the divine 
but merely of the ecclesiastical law, and does not bind an un
baptized person who contracts marriage with another unbaptized 
person. There was question here of the affinity in the first de
gree of the direct line. The Holy Office goes on to say that, if 
an unbaptized person has contracted this affinity and then be
comes baptized and wishes to marry one who is an affinis, he 
is subject to the law, because the natural bond contracted in 
infidelity persists, and becomes an impediment when the infidel 
passes through baptism under the jurisdiction of the Church.180 
The Church, however, does not easily dispense from the impedi
ment of affinity in the direct line, especially after the consum
mation of the marriage by which the bond between the husband 
and the wife’s mother or daughter becomes more perfect (the 
same holds good with reference to the wife.) Wherefore, even 
the Church does not give power to the bishop, pastor or priest 
to dispense, even in danger of death, from the impediment of 
affinity in the direct line when it arises from a consummated 
valid marriage (cfr. Canon 1043).

The impediment of affinity is multiplied: (1) whenever the 
consanguinity from which it proceeds is multiplied. Thus, if, 
after the death of her husband, a woman wants to marry one 
of his relatives who had a double blood-relationship to her hus
band, the impediment of affinity is double; 181 (2) if one suc
cessively marries blood-relations of one’s deceased spouse. Thus, 
if, after the death of his first wife, a man marries her sister 
by dispensation and after the death of his second wife marries 
an aunt of the two sisters (his former wives), there is a double 
affinity. These two causes of affinity can be combined in a given 
case so that the affinity may become three and fourfold.

1071. In the civil law of the United States twenty-six states
‘"Sept. 4, 1743; quoted by Gasparri, “De Matrim.,” I, n. 792.
“® Collectanea .de Prop. Fide, I, n. 784; Holy Office, August 20, 1891; 

Collect, de Prop. Fide, II, n. 1766.
Warning, “Prwleet. Jur. Matrimonialis,” I, n. 350. See case on af

finity in Irish Eccl. Record (Series V), XIII, 230-232. 
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have no impediment of affinity. However, Alabama, Georgia, 
Iowa, Kentucky, Maine, Maryland, Massachusetts, Connecticut, 
Delaware, Michigan, Mississippi, New Hampshire, Oklahoma, 
Pennsylvania, Rhode Island, South Carolina, Tennessee, Texas, 
Vermont, Virginia, Washington, West Virginia, and the District 
of Columbia, have degrees of affinity which annul marriage. 
Some states extend the impediment further than others. Thus, 
Alabama forbids the son to marry his stepmother and the widow 
of his uncle. The father may not marry the widow of his son. 
No man may marry the daughter of his wife, or the daughter 
of the son or daughter of his wife. Other states forbid mar
riage with a stepmother, stepdaughter, son’s wife, grandson’s 
wife, wife’s mother and grandmother, son’s son’s wife and 
daughter’s son’s wife. Others add wife’s daughter, wife’s son’s 
daughter, and wife’s daughter’s daughter.182

1072. The Code rules that affinity arises from valid mar
riage, either ratum only or ratum et consummatum (cfr. Canon 
97). The technical term ratum means a marriage of Christians, 
and, if it is to be interpreted thus in Canon 97, doubt arises 
whether the impediment is contracted by marriages of baptized 
persons with unbaptized ones. The same doubt arises in ref
erence to marriages contracted by two unbaptized persons, of 
whom one later becomes a Christian. After the conversion of 
one party, does the marriage lay the foundation for the affinity ? 
It is quite generally admitted that the impediment does arise 
when, bo th unbaptized married persons receive baptism, for then 
their marriage becomes a matrimonium ratum (i.e., baptiza- 
torum). Cappello,183 De Smet,184 and Leitner188 held that the 
baptism of one of the two married infidels did not make that 
marriage a foundation for the impediment of affinity, while 
Vlaming180 and Chelodi187 held that it did. This dubium turis 
was settled by the Holy Office which decreed on January 31, 
1957 that affinity contracted in infidelity becomes the impedi
ment for marriages entered into after the baptism of even only 
one of the parties.187®

mMarriaffc and Divorce (Department of Commerce and Labor, Wash
ington, 1909).

“““De Sacramentis,” III, n. 538.
“*“Do Sponsnl. ct Matrini.,” n. 431.
m“Knth. Ehorccht,” 159.
“•“Prailect. Jur. Matrim.,99 I, n. 353.
w“Jub Matrimoniale,” n. 99.
"'Acta Ap. Sedis, XXXXIX, 77.
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11. Impediment of Publio Propriety

1073. The impediment of public propriety arises from an 
invalid marriage, either consummated or unconsummated, and 
from public or notorious concubinage. Marriage is invalidated 
in the first and second degree of the direct line between the 
man and the blood-relatives of the woman, and vice versa 
(Canon 1078).

The impediment of public propriety in the former Canon 
Law differs entirely from the law of the Code. In the old law 
the impediment arose from a valid engagement contract and 
from a marriage which had not been consummated (the matri
monium ratum). From a valid engagement the impediment 
extended to the first degree in both the direct and the collateral 
lines; from unconsummated marriage it extended to the fourth 
degree inclusive in both the direct and the collateral lines.188

The first source of the impediment of public propriety is 
an invalid marriage, and, as the Code does not distinguish be
tween the causes of invalidity of such a marriage, we should 
not distinguish. Some canonists, however, basing their argu
ments on the former law, hold that a marriage rendered invalid 
for want of consent does not cause the impediment of public 
propriety. Since the Code changes entirely the former law on 
the impediment of public propriety, the arguments taken from 
the old law are beside the point.

Does the public propriety arise from a civil marriage, which, 
since the “Ne Temere” Decree, is invalid if one or both parties 
are Catholics? (The.exceptional cases where no priest can be 
had for a month or more, and in danger of death, are discussed 
elsewhere.) Commentators on the Code before 1929 disagreed.188 
The Committee for the Authentic Interpretation of the Code in 
a declaration of March 12, 1929, authoritatively settled the ques
tion by stating that the impediment of public propriety does not 
arise from the mere fact of civil marriage independently of the 
fact of cohabitation.100

1074. The second source of the impediment of public pro
priety is public or notorious concubinage. Concubinage denotes

”■ Sessio XXIV, cap. 3, De Reform. Matrimonii; Pius V, Const “Ad 
Romanum/’ July 1, 15G8.

“•Cappello, “De Sacr./’ Ill, n. 543.
100 Acta Ap. Sedis, XXI, 170.



CANONS 1078-1079 737

as a rule criminal cohabitation, but the constant living together 
of an unmarried male and female as husband and wife is not 
necessary: the keeping of a woman in a separate apartment or 
dwelling for immoral purposes and frequent sexual intercourse 
would be equivalent to concubinage. To cause the impediment, 
the concubinage must be either public or notorious (cfr. Canon 
2197).

The extent of the impediment of public propriety is well 
defined by the Code. It exists only between the man and the 
blood relations of the woman in the direct line in the first and 
second degree—viz., mother, grandmother, daughter (from an
other man), granddaughter—and between the woman and the 
father, grandfather, son (from another woman) and grandson 
of the man.

12. Impediment of Spiritual Relationship

1075. That spiritual relationship only which is mentioned in 
Canon 768 invalidates marriage (Canon 1079).

Canon 768 states that in baptism a spiritual relationship is 
contracted by the baptized person with the minister of baptism 
and the sponsors. The Roman Council (721) ruled: “If anyone 
marry his godmother, let him be anathema.” Pope Nicholas 
in his answer to the Bulgarians states that, on account of the 
spiritual relationship of godfather to the godchild, there can be 
no valid marriage between them.101 The spiritual relationship 
between a godfather and the parent of the godchild makes mar
riage invalid, according to the law of the Decretals.102 The 
impediment was extended more and more. Pope Boniface VIII 
ruled that there could be no valid marriage between the person 
baptized and the godfather and his wife and children, and on 
the part of the sponsor and the one baptizing with the father 
or mother of the child. The same rule was applied to Con
firmation.103 In some countries the impediment was extended 
to the children of the sponsor and the children of the family 
for which the sponsor had acted. Finally, the Council of Trent 
restricted the cases of spiritual relationship as a diriment im-

mDccr. Gratiani, c. 1, O. XXX, qu. 3.
'"Decretales Greg. IX, cc. 4 and 6, De Cognatione Spirituali, lib. IV, 

tit. 10.
m Liber Sextus, c. 1, De Cognatione Spirituali, lib. IV, tit. 3. 
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pediment of marriage between the sponsor and the godchild and 
his parents, and between the one baptizing and the child bap. 
tized and its parents. In Confirmation the impediment was not 
to extend beyond him who confirms, the person confirmed, his 
father and the mother and the sponsor.104

The Code further restricts the impediment so that it is con
tracted only by the minister of baptism and the sponsor or 
sponsors with the person baptized. There is no impediment be
tween the parents and the minister or sponsor. The impediment 
from Confirmation is entirely abolished by the Code.

In discussing the conditional repetition of baptism, Canon 
763 rules that spiritual relationship is not contracted by the 
sponsor of either the first or the second baptism, unless the same 
sponsor acted in both baptisms. As the Code does not give any 
rule about the spiritual relationship of the minister of baptism 
in conditional baptism, the commentators do not agree whether 
the ministers in both baptisms contract the spiritual relationship 
and impediment of marriage, or whether either of them does. 
However, since the Code rules that the minister of baptism does 
contract the spiritual relationship and it is merely a question 
of fact whether in a given case the baptism was validly con
ferred by that minister, one must conclude from Canon 15 that 
the spiritual relationship and impediment of marriage are con
tracted.105

1076. The Code rules that from baptism the minister and 
the sponsor (or sponsors) contract the spiritual relationship 
and impediment of marriage with the person baptized. Since 
the Code does not distinguish between solemn and private bap
tism, no distinction is to be made. Under the former Canon 
Law the authorities unanimously maintained the spiritual re
lationship of the minister of private baptism, but disagreed in 
reference to the sponsor in private baptism. The Sacred Con
gregation of the Council, March 5, 1678, declared that the 
sponsors in private baptism do contract the spiritual relation
ship and impediment of marriage.100 (Regarding the requisites 
for valid sponsorship, cfr. above, Canon 765.) That the impedi
ment of spiritual relationship is not multiplied by the fact that

,M Sessio XXIV, cap. 2, De Reform. Matrim.
Vlaming, “Prteleet. Jur. Matrim./* I, u. 376; tho contrary is held by 

Cappello, ‘«Do Sacram./* III, n. 558.
,w Gasparri, ‘ ‘ De Matrim., ’ ’ I, n. 836. 
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the same person acts as sponsor to several children of the same 
parents was declared by the Holy Office, April 29, 1894.107

1077. Can the minister of baptism be at the same time spon
sor to the child he baptizes, and does he contract a double spirit
ual relationship? With reference to Confirmation, the Sacred 
Congregation of Rites decided on June 14, 1873, that if the 
bishop wishes to be sponsor for one of the persons to be con
firmed by him, he must appoint a proxy to act as sponsor.108 
The same, Wernz remarks,100 may perhaps be applied to the 
priest who wants to be sponsor to the child he baptizes. In 
this case there seems to be a double spiritual relationship be
tween the minister of baptism and the person baptized. It is cer
tain that the proxy does not contract any spiritual relationship.

In reference to the impediment of spiritual relationship con
tracted prior to the promulgation of the Code and now abolished 
by the Code (between the sponsor and minister of baptism and 
the parents of the one baptized, and the entire impediment of 
spiritual relationship from Confirmation), the Committee de
clared on June 2-3, 1918, that impediments arising from spirit 
ual relationships which have been abolished by the Code ceas*  
to exist as impediments, but the duties arising out of the spirit
ual relationship, such as that of caring for the spiritual interests 
of the person confirmed, remain.200

13. Impediment of Legal Relationship

1078. Persons who by the civil law are declared incapable 
of marrying certain persons because of legal adoption are also 
by Canon Law declared incapable of contracting a valid mar
riage (Canon 1080).

Just as the Church iu former times adopted many a law of 
the Roman Civil Code, she follows the same policy today with 
regard to the civil law on adoption in the respective countries. 
To know whether the canonical marriage impediment of legal 
adoption exists and how far it extends—whether it merely pro
hibits marriage between the person adopted and certain mem
bers of the family of the adopter or makes marriage invalid—

,r Collect, de Prop. Fide, II, n. 1869.
'"Decreta Auth. 5?. R. C., n. 3305.
“•“Jus. Decretal.IV. n. 492, footnote 67.
*• Acta Ap. Sedis. X. 346.
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■we must consult the civil law of the country. As we said in our 
commentary on Canon 1059, no state in the American Union has 
an impediment of marriage arising from legal adoption.

Chapter V

OF THE MATRIMONIAL CONSENT

1079. Marriage is contracted by the legitimately manifested 
consent of two parties who are qualified by law to enter into 
such contracts: no substitute for this consent can be supplied 
by any human power. The matrimonial consent is an act of the 
will by which each party gives and accepts the perpetual and 
exclusive right to the body for the performance of actions that 
of their nature pertain to the procreation of children (Canon 
1081).

As marriage is a state created by the contract of the parties, 
that contract must have all the essentials of a contract, namely, 
persons qualified to make it, an object for which the agreement 
is made, a consideration (or quid pro quo), offer and acceptance 
or the mutual agreement of the parties, freedom of consent (for 
it must be a voluntary agreement), and a legal form of agree
ment if (as in marriage) a special form of contract is required 
by law.

Here we are chiefly concerned with the offer and acceptance, 
or the mutual consent of the parties. The Code touches inci
dentally on the object of the marriage contract (the right to 
each other’s body for the purpose of marriage, namely, the 
procreation of offspring). The Code does not speak at length 
of this matter here, because Canon 1013 has already dealt with 
the purposes of marriage.

The “right to the body” is the essential object of the mar
riage contract, as St. Paul says: “Let the husband render to the 
wife her due, and likewise the wife to the husband. The wife has 
not authority over her body, but the husband; the husband like
wise has not authority over his body, but the wife” (I Cor., vii. 
3-5). The right to the body for the performance of actions that 
of their nature pertain to the procreation of children must not 
be confused with the use or exercise of that right by the conjugal 
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act. While the right pertains to the essence of the marriage con
tract, the use or exercise of the right does not belong to its es
sence, and could even by mutual agreement be excluded without 
rendering the marriage invalid so long as the right is mutually 
exchanged. Inasmuch as every marriage since the coming of 
Christ has the properties of unity and indissolubility, and in the 
marriage of Christians the unity and indissolubility are further 
confirmed by the Sacrament, the right to the body exchanged by 
the parties must be perpetual and exclusive. The Canon, in speci
fying the purpose for which the right to each other’s body is 
mutually exchanged, also indicates what is lawful and what is 
unlawful in this matter for married persons. Whatever contrib
utes to the procreation of children is licit, while whatever use of 
each other’s body impedes procreation is illicit. Finally, speak
ing of the exchange-of the right to this use, the Canon makes it 
clear that a married person sins not only against chastity but 
also against justice, if he abuses his own body or surrenders it to 
the use of another person.

The consent must be a free act of the will, and, whereas 
an act of the will as such is internal and invisible, it must be 
manifested by such external signs (either words or actions) as 
are in the common estimation of mankind considered sufficient 
to express one’s will. It is evident that this act of the will 
cannot be supplied by any human authority, for it is not the 
authority or the law that makes the contract, but the parties. 
The competent authorities can dispense from the formalities and 
solemnities which the law ordinarily requires in the making of 
the marriage contract, but the natural essentials of the con
tract, of which the free consent is one, cannot be supplied by 
law or by any human power.

Since the consent is essential to the marriage, not only the 
insane, but also all those whose mind at the time of the contract 
is so obscured that they cannot understand the rights and duties 
of marriage, are to be excluded from marriage. The facts in 
each individual case must be considered, for a person’s insanity 
may not be so complete as to destroy his faculty of reasoning. 
Again, a person of quiet disposition does not easily betray his 
insanity, and, as his mind gradually becomes more affected, it is 
difficult to determine whether at the time of the marriage he had 
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sufficient knowledge.201 In one case the Roman Rota pronounced 
a marriage invalid because the man was a monomaniac, and his 
partial insanity was considered sufficient to deprive him of the 
ability to give true matrimonial consent, because in his case the 
insanity had reference to marriage itself.202

Rational Marriage Consent Presupposes Knowledge of the 
Object of the Marriage Contract

1080. The matrimonial consent cannot be validly given unless 
the contracting parties know at least that marriage is a perma
nent union between man and woman for the procreation of 
children. Ignorance on this point is not presumed in persons 
who have attained the age of puberty (Canon 1082).

It is mere common sense that one cannot rationally will 
something of which one has no knowledge. The law states that 

- the parties must not be ignorant of the fact that marriage is a 
permanent union between husband and wife for the purpose of 
begetting children. The Code does not enter into particulars 
regarding the requisite knowledge. Whether a general intention 
to get married and live like other married people without knowl
edge of the marital rights is sufficient, is not stated in the Code. 
The question is of importance for it turns on the object of the 
contract, the giving and accepting of the right over each other’s 
body. If a girl or boy contracting marriage has no knowledge 
of the object of the contract (the right to sexual intercourse 
for the purpose of the marriage), it is difficult to understand 
how they can contract a valid marriage. Canonists commonly 
hold that it suffices if a person knows in general that marriage 
is a permanent union between man and woman for the purpose 
of having children, though they have no knowledge that sexual 
intercourse is necessary for the procreation of children. If the 
right to sexual intercourse is the object of the marriage contract 
(and Canon 1081 says so), the person who knows nothing about 
the object cannot contract a valid marriage. Nor will it help 
to say that he who wants marriage implicitly, wants all that 
marriage includes. The question is rather, whether one can

m Roman \Bota In Causa Buscoducensi, January 7, 1918; Acta Ap, Sedit, 
X, 517.

90 In Causa Quebeoensi, December 23, 1918; Acta Ap. Sedis, XII, 338. 
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rationally want marriage, if one has no knowledge of the object 
of marriage.

Practically it will be difficult to declare a marriage null and 
void for lack of the necessary knowledge, because, as the Code 
states, the law presumes that knowledge in persons who are of 
the age of puberty (that is, a boy of fourteen and a girl of 
twelve years). The burden of proof rests with the person who 
asserts that he did not have the necessary knowledge.203 If the 
confessor gets such a case, he cannot decide it in confession 
only, unless he sees very clearly that there is no possibility to 
prove the case in the diocesan court. If the invalidity of the 
marriage cannot be proved, and there is no proof of a reason for 
a separation, the party is bound to live in marriage, and con
sequently is bound to validate the marriage by giving the con
sent that was wanting when the marriage was contracted. Canon 
1136 rules that when a marriage is invalid for lack of consent, 
the marriage is validated if the party who had not consented 
does now consent, provided the consent of the other party con
tinues. If the lack of consent was merely interior (as is the 
case in lack of consent for reason of absence of necessary know! 
edge concerning the object of marriage), it suffices that the party 
give the consent interiorly, without external manifestation of it.

Error which Vitiates Matrimonial Consent

1081. Error concerning the identity of the person with 
whom one wants to contract marriage, renders marriage null 
and void. Error concerning any quality of the person, though 
such quality caused one to contract marriage, renders marriage 
invalid only in two cases: (1) if the error concerning a certain 
quality amounts to an error in the person; (2) if one contracts 
with a person whom he believed to be free, while in fact that 
person is a slave strictly so called (Canon 1083).
, Not without reason docs the Church warn her children to 
be on their guard and to act with caution and prudence before 
contracting marriage, since they must bear the consequences if 
they let themselves be deceived or make a mistake. The Church

aaA caao in which marriage of a girl of twelve years and nine months 
with a man of twenty-five years of age was declared null and void for lack 
of tho necessary knowledge was decided by the Sacred Congregation of the 
Council, May 19, 1888 (Aota S. Sedis, XXI, 162).
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does not admit deception and mistake as invalidating reasons of 
the marriage contract. The only mistake or error that is ad
mitted by the Church as an invalidating cause of marriage is an 
error concerning the identity of the person whom one intends to 
marry. If another person substitutes himself, and succeeds in 
impersonating the party so well that the second party is de
ceived, there is of course no marriage. This case is almost impos
sible in countries where courtship usually precedes marriage. 
Mistakes concerning the identity of the person one intends to 
marry are indeed of rare occurrence anywhere. The case of a 
slave deceiving the other party into the belief that he or she is 
a free man or woman, may occur in those countries where slav
ery still exists. Other deceptions and mistakes (e.g., as to 
wealth, position, character, etc.) do not invalidate marriage.

Theoretical Errors on the Nature of Christian Marriage

1082. Mere error concerning the unity, indissolubility, and 
sacramental dignity of marriage does not invalidate the matri
monial consent, even if such error was the cause of the contract 
(Canon 1084).

What constitutes marriage, and what are its characteristics, 
does not depend on man’s mind or on his understanding of 
marriage, but on the law of Christ. Canon Law supposes that 
a Christian who wants to contract marriage, is willing to con
tract marriage according to the law of Christ. As it is not a 
matter of choice but of strict obligation for all human beings 
to conform themselves to God’s law, their ignorance or error 
concerning that law cannot change the law. In human contracts 
the same principle is recognized. A citizen who makes a contract 
is bound by the consequences and obligations of that contract 
as they are laid down by law, and he is not excused from them 
because he did not know these consequences or thought the obli
gations to be different from those laid down by law. Sound 
public policy demands that no attention be paid to a person’s 
private opinions, errors or mistakes, regarding what the law 
actually rules in the matter.

Supposing that a non-Catholic contracting marriage with a 
Catholic is firmly convinced that he is at liberty to get a divorce 
for any of the reasons for which the civil law grants divorces. 
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is that marriage a true marriage according to the teaching of 
the Catholic Church? Several cases on this point have been 
discussed by the Tribunal of the Roman Rota. It has been held, 
as stated here in the Code, that error or belief as to the char
acter and obligations of marriage as defined by the law of God 
cannot affect the nature and character of the marriage con
tracted.204 Only where a party has explicitly made his consent 
dependent on a condition which is against one of the essential 
characteristics of marriage, and has exteriorly manifested his 
mind, is the marriage rendered null and void (cfr. below, Canon 
1086).

Knowledge or Opinion that Marriage is Invalid

1083. The knowledge or opinion of the nullity of a marriage 
does not necessarily exclude matrimonial consent (Canon 1085).

This is another instance of the principle that an error of 
opinion cannot affect the contract as ordained by law. First, it 
may happen that a valid marriage is not possible between two 
parties for reason of a diriment impediment, and that one or 
both parties know of the impediment at the time of the giving of 
the matrimonial consent. Secondly, it may happen that the 
opinion of one or both parties is wrong, either because actually 
there is a diriment impediment and they are ignorant of it, 
or because they think that a diriment impediment exists while 
actually there is no such impediment. In any case, the validity 
or invalidity of the marriage does not depend on what the par
ties think or believe in the matter, but on the actual and objec
tive state of the case according to the law. The law, not private 
opinion, controls.

The Code states that there may be matrimonial consent, 
though the marriage is invalid and the parties know of its in
validity at the time of the contract, and that matrimonial con
sent may bo present, though the parties erroneously think at 
the time of the contract that their marriage is invalid. Canon 
1085 is supplemented by Canon 1139, which deals with the vali
dation of such marriages.

August 10, 1912; Decisiones 8. Rom. Rotce, IV, Dccis. 35; March 1, 
1913 (the famous Anna Gould-Boni de Castellano case), V, Decis. 16. Cfr. 
Gasparri, “De Matrimonio,” II, 908 sqq., on civil marriage contracted 
with the understanding of getting a divorce if the marriage turns out 
badly. Also Collectanea de Prop. Fide, II, n. 1465.
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Matrimonial Consent Presumed in Law to be in Harmony 
with the Nature of the Contract

1084. The internal consent of the mind is always presumed 
to correspond with the words or signs employed in the marriage 
ceremony. If, however, either one or both parties by a positive 
act of the will refuse marriage itself, or all right to the conjugal 
act, or any of the essential qualities of marriage, the marriage 
is invalid (Canon 1086).

This Canon confirms the principles enunciated in the pre
ceding Canons. The internal will or intention is presumed in 
law to agree with the external signs by which matrimonial con
sent is expressed. He who asserts that he did not mean what 
his words or other expression of matrimonial consent imported, 
must furnish proof of his assertion.

The Code states that, if either party by a positive act of the 
will does not want to contract marriage though exteriorly he 
pronounces the words of consent, or if by a positive act of the 
will he does not want to give the marriage rights to the other 
party, or does not want to contract marriage as defined in its 
essential qualities (unity, indissolubility) by the law of God, 
he does not contract marriage, but practises fraud and deceit by 
using words or signs which apparently express matrimonial con
sent, without actually giving it validly. We saw above that the 
validity of the marriage cannot be questioned if by mere error 
or mistake or want of knowledge of the law of God the parties 
are ignorant of the true principles of marriage. As to the 
object of the contract of marriage (the right to each other’s 
body), we saw already that no marriage can exist without the 
giving and accepting of that right, as otherwise there would be 
a contract without an object, a contradiction in itself.

Now, the positive act of the will opposed to the nature of the 
matrimonial contract or against its essential qualities makes 
the marriage null and void. Whether the parties are able to 
prove that state of mind, is another question. If they cannot 
prove it, they are in law considered validly married and the 
ecclesiastical court will oblige them to live together; if sufficient 
reasons are present, it may indeed grant a separation, but the 
marriage bond remains. If they are obliged to live together, 
they are obliged to give the consent necessary to validate the 
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marriage. Purely internal lack of consent is healed by giving 
such consent interiorly (cfr. Canon 1136).

Consent Vitiated by Force and Fear

1085. Marriage is also invalid if contracted under the influ
ence of force or grave fear which an outside agency unjustly 
exercised over a person so that he was forced to choose marriage 
as a means to free himself from the force or fear. No other 
fear entails the nullity of marriage though it caused the contract 
to be made (Canon 1087).

The terms “force” and “fear” in Canon 1087 are connected 
with each other in the manner of cause and effect. Force (vio
lence or molestation) is employed to intimidate another and 
weaken his will so that he may be made to do what he would 
not otherwise do of his own free choice. While nobody can 
absolutely force another to make an act of the will, the unjust 
use of force, violence and continued molestation inflicted for the 
purpose of overcoming the resistance of a person’s will-power, 
is nevertheless a grave injustice and an interference with a per
son’s natural right to freedom. The Code rules that, if one is 
forced to choose marriage in order to free oneself from grave 
molestation, force, or violence, unjustly inflicted by another, the 
marriage thus contracted is null and void.

The Code reads “ab extrinseco et injuste incussum.” The 
term “ab extrinseco” is easy to understand, for it means a 
human agency that causes the fear, not the elements of nature, 
or the spirit world, or one’s own soul or fear brought on by 
motives of one’s conscience. The terni “injuste” is more difficult 
to interpret exactly. Before the promulgation of the Code it was 
commonly held by canonists and moralists that a person who 
had made a valid promise of marriage could be forced by the 
ecclesiastical court to keep his promise, supposing that there was 
no valid reason for breaking it. The Code, however, rules that 
the injured party has no right to initiate a suit in the ecclesi
astical court to enforce the fulfillment of the promise. The only 
right which Canon 1017 gives to the injured party is to sue for 
damages, if any damages resulted from the breach of promise.

As to the justice of the threats, the case becomes practical 
in our country when a man is brought to court for having 
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seduced a woman into fornication. In some states the judge is 
authorized by law to give the man the alternative of either mar
rying the woman or going to prison. If, to escape the prison 
sentence, the man consents to marry the woman, is such a mar
riage valid? Speaking of cases in which the man forced the 
woman to the sexual intercourse, Cardinal Gasparri holds that 
the action of the judge in giving him this alternative is not un
just, and that therefore the fear is justly inflicted and the 
marriage is valid.203 There are canonists who do not admit that 
the judge has the right to give the guilty man the option only 
between marriage and prison, and contend that he should be 
given also a choice of compensating the woman by payment of 
damages. They thus claim that the action of the judge is unjust 
in modo, and the Code does not distinguish between fears which 
are unjust quoad substantiam and quoad modum, but speaks 
generally of fear unjustly inflicted.200 Practically, the latter 
opinion is preferable for several reasons. First, such a law giv
ing the judge the right to demand that alternative is not con
ducive to the public welfare but rather injurious, for happy 
marriages are not, as a rule, contracted in that fashion. Further
more, often an outright injustice is done to the man, because in 
many cases the woman is equally guilty, according to the old 
axiom, scienti et volenti non fit injuria.

1086. Another disputed question is whether the grave fear 
must be caused precisely for the purpose of forcing a person to 
marriage. The commentators of the former Canon law are prac
tically unanimous that the unjustified force, violence, or vexa
tion must be inflicted for the purpose of forcing a person to 
contract marriage. The various texts of the old law on force and 
fear and the decisions of the Roman Rota justify that inter
pretation. The question is whether the Code has modified the 
law in this particular. It seems so, for the Code speaks of grave 
fear caused by unjust force or violence, ‘ ‘ from which one has no 
escape except to choose marriage” (a quo ut quis se libcrct, 
eligere cogatur matrimonium). The case is not very practical, 
for usually the marriage would be no escape from the unjust 
vexation, threats, etc., unless they had been inflicted for the 
purpose, directly or indirectly manifested, of forcing the party

““De Matrimonio,” II, n. 853.
“• Cappello, * * De Sacramentis, ’ 9 III, n. 606. 
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to contract a certain marriage. The commentators on the Code 
do not agree whether the Code in this particular modifies the 
former law.207

1087. The fear must be both grave and unjustly caused. 
Under this head commentators on the former law as well as 
those on the Code discuss the question of reverential fear, by 
which is meant fear of a subject to displease or offend his su
perior, father, or guardian by resisting a marriage which they 
want their subject to contract. In itself that fear cannot be 
called grave, but circumstances may be such that the continued 
vexation to which a young man or young lady is subjected 
becomes unbearably grave. Wherefore, there are several cases 
in recent years where the Roman Rota decided in favor of the 
nullity of marriage entered into through undue pressure of 
the parents.208 If, together with importune urging and other 
undue interference, the threat of disinheritance is joined, or 
ill-treatment and violence used because of resistance to a mar
riage planned by the parents, it is evident that the fear is both 
grave and unjustly caused. Thus, the Roman Rota pronounced 
invalid the marriage of a young woman nineteen years of age 
who was of mild and timid disposition, and who was forced by 
the command and serious threats of her father to contract mar
riage.200 Even here in the United States where, as a general 
rule, the states permit a parent to do with his goods as he likes 
and to will them to whomsoever he pleases—even cutting off a 
child with a nominal sum to prevent attacks on the last will for 
reason of “pretermitting a child” as it is called—even here 
such threats of a father to make his child marry as he wants are 
undue interference with the freedom of choice in marriage. In 
the decision of the Roman Rota handed down in a case of rever
ential fear, June 2, 1911, the Tribunal quotes with approval 
the words of Sanchez, that the lasting indignation alone of a 
parent does so interfere with the liberty of the child that in law 
consent to the marriage is considered to be wanting.

1088. The question whether the impediment of force and 
fear is an impediment of the natural law or of ecclesiastical law 
only, remains unsettled, for the Code does not decide the ques-

■’Cholodi, 41 Jus Matrimoniale,4 * n. 119.
“ April 26, 1916 (Acta Ap. Sedis, IX, 144); March 11, 1912 (Acta Ap. 

8edia, IV, 503); June 2, 1911 (Decisiones S. Rom. Rota, III, Decis. 21).
“ In Causa Parisiensi, April 4, 1919; Acta Ap. Sedis, XII, 373. 
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tion and the authorities who wrote before the Code are divided. 
There is some force to the argument of those who hold that the 
natural law makes a marriage entered into by force and fear 
invalid, because the invalidity is the only remedy against the 
injustice, inflicted: for, if it is admitted that the marriage is 
valid, there is no way of redressing the evil. However, this 
may be a very urgent reason why the legislator should make 
full freedom in the choice of person in marriage an essential 
requisite for validity of the contract, but it is not so certain 
that the contract of its very nature is invalid. Otherwise the 
same should be said in case of deception and fraud practised 
by one party on the other as to position, goods and property, 
health, etc., and yet the marriage is held to be valid despite 
the fraud and deception.

Consent to be Given in Each Other’s Presence

1089. In order to contract marriage validly, the parties must 
be in each other’s presence, either in person or by proxy. The 
parties shall express their marriage consent in words, and shall 
not use equivalent signs if they can speak (Canon 1088).

It is not necessary that the parties making a contract he 
present, for many important contracts are concluded daily by 
correspondence. For a valid marriage contract, the Church 
absolutely requires, even for baptized non-Catholics,210* the 
simultaneous presence of the parties either in person or by 
proxy. The parties’ consent must be personal (that is, given 
by the parties as an expression of their own will), for Canon 
1081 states the marriage is effected by the consent of the parties, 
and this consent cannot be supplied by any human power. In 
the former Canon Law it was disputed whether the consent given 
by a father or mother in the presence of their child was a valid 
marriage, if the child did not contradict it.210b

1090. Prior to the Council of Trent, it was commonly held 
that marriage could be contracted by letter. After the Council 
of Trent had demanded for the validity of the marriage that 
it take place before the proper pastor and at least two witnesses, 
canonists still disputed whether marriage under the Tridentine

““•Committee, June 30, 1949; Acta Ap. Seclis, XLI, 427.
SchmaJzgriiber, “Jus Eccl.,* ’. VIII, nn. 246, 247. 
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law could be contracted by letter, and many maintained that it 
could. The Roman Rota, January 19, 1910, upheld the validity 
of a marriage in which the man gave his consent by letter writ
ten to the girl, with which letter and witnesses the girl went 
to her pastor to express her consent; that marriage was con
tracted on August 15, 1900.211 Since the promulgation of the 
Code marriage by letter is no longer possible.

1091. The Code explicitly states that marriage can be con
tracted by proxy. The commentators on the former Canon Law 
were not agreed on the question whether marriage by proxy 
was valid after the Council of Trent. Some canonists held that 
the Chapter “Tametsi” of that Council had implicitly revoked 
the law of the Decretals which explicitly allowed the con
tracting of marriage by proxy.212

The Code further requires that the consent be expressed in 
words, and those who are able to speak are not allowed to ex
press their consent by signs. The wording of the Code shows 
clearly that the verbal expression of consent is not required 
under pain of nullity of the marriage. The priest must ask for 
and receive the consent, and any signs which ordinarily suffice 
to express an affirmation are sufficient for validity. The Holy 
Office, August 22, 1860, declared: “The marriage is firm and 
valid, whenever marriage consent is expressed by nodding, or by 
other ceremonies before witnesses which in the common estima
tion of the country sufficiently express the mutual marriage 
consent.” 213

Rules for Marriage by Proxy

1092. For the validity of a marriage by proxy a special 
mandate to contract it with a specified person is required, 
which mandate must be signed by the party issuing the same 
and either the pastor or the local Ordinary of the place where 
the mandate is issued, or by a priest delegated by either pastor 
or local Ordinary, or by at least two witnesses. The diocesan 
statutes may demand additional safeguards. If the person issu-

“ Acta Ap. Sedis, II, 297-309.
WO. 9, De Procuratoribus, lib. I, tit. 19, in Sexto; Roiffenatuel, “Jus 

Can. Univcrs.,” I, tit. 38, n. 67; Ferraria, “Bibliotheca,” V, Matrimo- 
niuni, art. I, n. 34.

“ Collect, de Prop. Fide, I, n. 1201.
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ing the mandate does not know how to write, this fact shall be 
noted in the mandate, and an additional witness shall be cm- 
ployed who must subscribe the mandate together with the others 
whose signatures are required; otherwise the mandate is null 
and void.

If the person who gave the mandate shall have recalled the 
same, or shall have become insane, before the proxy contracted 
marriage in the principal’s name, the marriage is invalid, 
though neither the proxy nor the other party to the marriage 
knew about the revocation of the mandate. The proxy must in 
person fulfill his office, or otherwise the marriage is invalid 
(Canon 1089).

The Committee for the Authentic Interpretation of the Code 
on May 31, 1948, declared that the party must personally ap
point the proxy and may not entrust this to another.214* The 
formalities required for the written mandate appointing a proxy 
follow closely those for the engagement contract of Canon 1017. 
Here, a priest may be delegated as witness of the mandate by 
the pastor or Ordinary of the place of issue. With a few modifi
cations, the Code repeats the law of Pope Boniface VIII in the 
Liber Sextus of the Decretals. In the former law a written 
document was not required, nor did the mandate have to be 
given before witnesses, though the proxy certainly could not 
lawfully be admitted to contract marriage in another’s name 
unless he could prove his mandate. In the former law the 
principal could also authorize the proxy to appoint another to 
carry out the mandate. The Code demands that the proxy act 
in person and admits no power of subdelegation.

In the United States marriage by proxy is not recognized: 
the citizen has no power to authorize another to contract mar
riage for him, though it is merely to hasten an intended mar
riage or to bring about a marriage of parties already engaged.2146 
As to marriages of foreign subjects actually resident in the 
United States, a recent decision of Federal Judge Lowell, of 
Boston, Mass., 216 upheld the validity of a marriage contracted 
by such a resident in Europe by means of a proxy. The person 
seems to have been a Portuguese subject, and had obtained from 
the Portuguese Consul at Philadelphia a certificate in which he

Acta Ap. Scdis, XL, 302. aMb Clark, “Contracts,” 381.
“ Washington Post (January 29, 1924), p. 4. 
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named a person to act as his proxy in Portugal. This ruling is 
said to be unique in the history of American and English courts.

1093. Marriage can also be contracted through an inter» 
preter (Canon 1090). This supposes that both parties are 
present, either in person or by proxy, and the interpreter is 
merely employed to translate the words of consent spoken by 
the parties.

The pastor shall not assist at a marriage to be contracted 
by a proxy or by an interpreter unless there is good reason 
for it, and provided he has no reason whatever to doubt the 
authenticity of the mandate exhibited by the proxy or the 
truthfulness of the interpreter; if time permits, the pastor must 
obtain the permission of his Ordinary to assist at such mar
riages (Canon 1091).

Conditional Marriage Consent of the Parties

1094. Conditions attached to the marriage consent, and not 
revoked, are governed by the following rules:

(1) If the condition is of the future and either necessary 
or impossible, or sinful, but is not contrary to the essence o 
marriage, it is considered as not added to the contract;

(2) If the condition is of the future and is contrary to the 
essence of marriage, it renders the marriage null and void;

(3) If the condition is of the future and licit, it suspends 
the validity of the marriage;

(4) If the condition is either of the past or the present, the 
marriage is valid if the condition is existent, but invalid if the 
condition is not realized (Canon 1092).

The Code repeats the former law on the matter of condi
tional consent in marriage. The first two paragraphs of Canon 
1092 are taken in substance.from the Decretals of Pope Gregory 
IX.210 The conditional consent is not considered in the external 
forum, unless the condition is externally manifested in such a 
manner that full proof of it can be furnished in the ecclesiastical 
court. Besides, it must be proved that the party adhered to 
the condition up to the very moment of giving the marriage 
consent. A revocation of the condition may be construed, not

“•C. 7, De conditionibus appositis in desponsatione vel in aliis contracti
bus, lib. IV. tit. 5. 
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only from express words contrary to the former condition, but 
also from the acts and conduct of the party who had previously 
expressed such condition.

As to future impossible, necessary, and sinful conditions, 
when the sinfulness of it is not against the essence of marriage 
(for instance, “I marry you provided you assist me in my dis
honest business”), these conditions are disregarded in law, as 
though they were not made.

Conditions of the future against the essence of marriage 
render the marriage null and void. Pope Gregory IX gives 
some examples of these conditions in the chapter referred to 
above: If one party should say to the other: I contract with 
you if you avoid the procreation of offspring; or until I find 
another person richer and more honorable than you, or if for 
gain you give yourself to adultery.

1095. The condition against the purpose of marriage (if you 
avoid the procreation of offspring) is, according to some can
onists, to be understood of avoiding it by sinful means. Whether 
marriage is null and void if one party consents to the marriage 
on condition only that they shall abstain from conjugal inter
course, is much debated among theologians. The object of the 
marriage contract is the right to each other’s body for the acts 
necessary for the procreation of offspring. To contract with 
the condition that they shall not exercise the right to sexual 
intercourse, while the right thereto is nevertheless given, is said 
by some to be sufficient for a valid marriage. They say that 
the right itself is distinct from the use of the right; one is 
given and the other is excluded by the condition. The object 
of the marriage is precisely the right to a use; the distinction 
might be proper in the transfer of property rights in which the 
right, or title, or ownership can be and often is distinct from 
the right to use the property, but in marriage the distinction 
seems to have no application.217

1096. Greater practical difficulty arises frequently in mar
riages contracted with the understanding that, if the parties 
find they cannot get along peacefully, they are free to seek a 
divorce, and in marriages in which the parties agree to limit 
the number of children to one or two, or to have no children 
for the first few years, and the like sinful agreements. Are

Benedictus XIV, “Do Synodo Dioec.,“ lib. XIII, cap. 22, nn. 10-13. 
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these conditions against the essence of marriage which, accord
ing to Canon 1092, render the marriage consent null and void? 
It is a well-known principle, clearly stated in Canon 1084, that 
theoretical errors of the parties as to the essentials of Christian 
marriage do not invalidate the marriage consent, but, when these 
errors against the essence of marriage are made conditions, or 
(as Canon 1086 has it) what is essential in marriage is excluded 
by a positive act of the will, there can be no valid marriage be
cause in the same act of the will the person wants marriage and 
does not want marriage (that is, marriage as ordained by 
Christ).

One has to investigate in these cases whether the agreements 
are merely resolutions to commit sin, or whether one or both 
parties make them conditions under which they want to contract 
marriage. It must be noted, however, that it is not necessary 
that these points against the essence of marriage be made con
ditions, for Canon 1086 rules that, if there is a positive act of 
the will against the essentials of marriage, there can be no valid 
marriage.

1097. Regarding the licit conditions which a person may at
tach to the marriage consent (cfr. Canon 1092, nn. 3-4), one 
has to examine closely whether they were conditions properly 
so called, or merely an expression of a hope, a desire, an aver
sion, etc. A special Committee of Cardinals appointed by the 
Supreme Pontiff gave these rules by which one may determine 
whether the consent is truly conditional: (1) if a woman has 
subordinated her consent to a condition properly so-called—for 
example, that she will marry the man only if he had not lived 
with a woman before; (2) if that condition was not revoked 
before the marriage was contracted, or had not ceased in any 
other manner; (3) if the man in his former life had actually 
lived with a woman, the marriage is invalid because of the non
verification of the condition attached to the consent. It also de
clared that, in regard to the perseverance of the condition up to 
the moment of the marriage contract, it must be said that its 
revocation is a fact, which therefore must not be presumed but 
proved.218 In the case of a drug addict where the girl had re
peatedly asserted that she would never marry the man if the

“/n Causa Versaliensi, August 2, 1918 (Acta Ap. Sedis, X, 388); In 
Causa Parisiensi (Acta Ap. Sedis, XIV, 512). 
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rumor about his being addicted to dope was true, the Roman 
Rota, December 18, 1913, decided in favor of the nullity of the 
marriage by reason of the conditio sine qua non not being 
verified.219 Another illustration of a condition attached to the 
consent is found in the case decided by the Roman Rota, August 
11, 1921. In this case, a Catholic girl had married a man who 
was known to have abandoned the practice of the Catholic faith, 
and had therefore declared that she would never marry him 
unless she was free to practise her religion and raise the chil
dren in the Catholic faith. The civil ceremony demanded by 
the law of France was followed immediately by the Catholic 
marriage ceremony, and at this the man showed already his 
disgust with things Catholic. He afterwards wanted to stop his 
wife from going to church and from making her Easter duty. 
The Roman Rota declared the marriage invalid for want of 
fulfillment of the condition attached.

1098. Though marriage was contracted invalidly for reason 
of an impediment, the consent given is presumed to persevere 
until there is certainty of its revocation (Canon 1093). The 
Code thus concludes its treatment of all the impediments and 
of those cases which affect the matrimonial consent (ignorance, 
error, positive will against the essence of marriage, force and 
fear, conditions). There has been a controversy among can
onists as to whether marriage consent could be present if at 
least one of the parties knew of the impediment, and thus knew 
that no valid marriage could be contracted. The Code declares 
in general that the marriage consent is presumed to be there, 
even though a diriment impediment makes such consent null 
and void, and that such consent is presumed in law to persevere 
until it can be proved with certainty that the consent was re
voked. This Canon is important in the matter of validating 
invalid marriages, which matter is treated in Canons 1133-1141.

Chapter VI

OF THE FORM OF THE MARRIAGE CONTRACT

1099. Those marriages only are valid which are contracted 
either before a pastor or the local Ordinary or a priest delegated

8. Rom. Rotce, V, Decis. 52.
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by either and at least two witnesses, in conformity, however, 
with the rules laid down in the following Canons, and saving 
the exceptions mentioned below in Canons 1098 and 1099 
(Canon 1094).

This first Canon on the form of marriage is taken verbatim 
from the “Ne Temere” Decree, which went into force on April 
19, 1908. Previously there had been no general law throughout 
the whole Church making the solemnization of the marriage 
before an authorized priest necessary for validity. The common 
law marriage was recognized as valid in all those dioceses and 
places where the law of the Decree * * Tametsi” of the Council 
of Trent had not been promulgated in the manner prescribed by 
that Council, or introduced by ancient custom. For the United 
States, the Decree of the Holy Office, November 25, 1885, con
firmed the finding of the Fathers of the Third Council of 
Baltimore in reference to the places in which the “Tametsi” 
was in force, and also determined the places to which the decla
ration of Pope Benedict XIV was extended concerning the 
freedom from the form of marriage in marriages between bap
tized non-Catholics and between Catholics and baptized non
Catholics.220

While there was no general law making the celebration of 
marriage before an authorized priest necessary for validity, the 
Church had since the early days of its existence forbidden secret 
marriages and insisted that they be celebrated publicly before 
the Church. St. Ignatius, Tertullian, St. Ambrose, and local 
Councils of the early Church, cited by church historians and 
canonists, show sufficiently that the Church wanted her children 
to contract marriage publicly with the sanction and the blessing 
of the Church.

In the Oriental Church private or secret marriages were 
likewise forbidden, as can be seen from the Councils of Laodicea 
(343, 381) and St. John Chrysostom. In an Instruction to the 
Greek-Roumanian priests, the Sacred Congregation of the Prop
aganda discusses the question of clandestine marriages in the 
Oriental Church. It refers to Emperor Leo the Philosopher, who 
in 893 passed a law that marriages were null and void unless 
they were solemnized in the church. The Sacred Congregation

“ Decreta Concilii Baltimor. Ill, p. CV. See also Sabetti, "Thcol. 
Moral.” (ed. 1902), p. 698, on the impediment of clandestinity.
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remarks that the emperor had no jurisdiction to pass such a 
law, and, though the law was accepted in many dioceses of the 
Oriental Church, the Congregation proves by references from 
Oriental authorities that this law was not accepted everywhere 
in the Oriental Church. It is perfectly in harmony with the 
tradition of the Church to insist on marriage being publicly 
celebrated in church, but, unless the competent ecclesiastical 
authority passes a law requiring the solemn form under pain 
of nullity, the clandestine marriages are valid.221

The “Ne Temere” Decree made the form of marriage obliga
tory for all Catholics of the Latin Rite, and they were bound 
by this law also in marriages with non-Catholics and with Catho
lics of Oriental Rites. An exception was allowed for mixed 
marriages in Germany and Hungary, but the Code makes no 
allowance for special laws in reference to the form of marriage. 
Some canonists considered the exception not as a particular law, 
but rather as a privilege, and maintained that as a privilege the 
exception continued. The question was put before the Holy 
See and the Cardinal Prefect of the Committee answered, March 
30, 1918, that the Code abolished the exception.222
Requisites for the Valid Assistance of Bishop and Pastor

1100. The pastor and the local Ordinary assist validly at 
marriages:

(1) .from the day only on which they have taken canonical 
possession of their benefice, according to Canons 334 and 1444, 
or have entered upon their office, provided they are not excom
municated, interdicted, or suspended from office by sentence, or 
declared as such;

(2) only within the limits of their respective territories, in 
which they assist validly at all marriages not only of their sub
jects but also of non-subjects; 222a

(3) provided they are not constrained by force or grave 
fear to ask for and receive the marriage consent of the parties 
(Canon 1095, § 1).

The pastor and the local Ordinary who can validly assist 
at marriage may also give another priest permission to assist 

50 Collectanea de Prop. Fide, I, n. 1154.
a Linger Quartalschrift, LXXI, 729.
«•Cfr. App. Ill, (22) (a) and (b).
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validly at marriage within the limits of their respective terri
tories (Canon 1095, § 2).222b

The pastor and the local bishop (or other Ordinary) can 
assist at marriages in their respective territories from the day 
on which they take canonical possession of the parish or diocese 
(cfr. Canon 334, above, n. 245). Canon 1444 states that the 
taking of possession of a benefice is to be done in the manner 
pointed out by the particular law or legitimate custom, unless 
the local Ordinary for a good reason dispenses with the for
mality by written instrument, in which case the dispensation 
takes the place of the canonical introduction into the benefice 
(cfr. Canon 461, above, n. 337, on the taking of possession of 
parish by pastor).

There are other persons besides the local Ordinary and the 
pastor who by law obtain the same jurisdiction as the Ordinary 
and pastor, and can therefore assist at marriage from the day 
on which they enter into office. Amongst these are included the 
vicar-general, the administrator of a diocese (or a parish), the 
priest who takes the place of the pastor in his absence, disability, 
etc. As the phrase “initi officii” is nowhere defined in law, 
most commentators abstain from giving an explanation of it. 
It seems to mean the beginning of the actual exercise of the 
duties of the office to which they have been appointed.

1101. Within the limits of their respective territories the 
local Ordinary and the pastor can validly assist at all marriages 
of their own subjects as well as of non-subjects. They lose the 
power to assist validly if an excommunication, interdict, or sus
pension from office has been pronounced against them by a com
petent ecclesiastical court by a declaratory or condemnatory 
sentence. The mere fact that a local Ordinary or a pastor has 
committed an offence to which the law attaches ipso facto one 
of these censures, does not deprive them of the power to assist 
validly at marriages, unless the competent ecclesiastical court 
has taken up the matter and issued the declaration that they 
have incurred such censure.

Pastors who have charge over a certain territory together 
with other pastors (as is found frequently in the United States 
in the case of the foreign language parishes) occupy a peculiar 
position which is not clearly defined in the Code. The foreign 
language parishes frequently extend over several English-speak-

tabCfr. App. Ill, (14) (b). 
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ing parishes. Thus it happens that, in a town with possibly 
three English-speaking parishes with definite territories, a single 
Italian parish extends over the entire town, a Polish parish 
likewise extends over the whole town, and there is still another 
German parish for all German-speaking Catholics. The question 
is whether these pastors of foreign language parishes can assist 
at marriage in any part of the town, and whether they can val
idly assist at marriages, not only of their respective nationals, 
but of any Catholics who come to them. Is their jurisdiction 
territorial, or is it personal and restricted to their nationals? 
The commentators on the Code are hopelessly divided on the 
question. De Smet, De Becker, Leitner, Augustine, Fanfani, and 
Cappello hold that it is territorial, and extends over the terri
tory held in common with other pastors, so that they can assist 
at least validly at all marriages of Catholics.223 Blat, Vlaming, 
Chelodi, Ayrinhac, and Creagh hold that it is personal, and re
stricted to their own nationals, so that they cannot validly assist 
at marriage, unless at least one of the parties is their own na
tional.224 The point is not decided by the Declaration on the 
“Ne Temere” of February 1, 1908, that pastors who have no 
exclusive proper territory, but hold it together with one or more 
pastors, can validly assist in the entire territory which they hold 
in common with other pastors. The question in the case of the 
language parishes is precisely whether, in the creation of these 
parishes, the bishop assigned them any territory at all, or simply 
gave them a personal jurisdiction over their nationals. In the 
last analysis the answer to the question depends on the particu
lar law of each diocese, or on the document of erection of the 
language parishes. The Code states that it does not change 
the status of the language parishes, and that the local Ordi
naries shall not change their status without consulting the Holy 
See (cfr. Canon 216).

If chaplains of hospitals and other ecclesiastical institutions 
have received from the Ordinary of the diocese full parochial 
charge without any restriction as to marriages, they can validly

*■ De Smet, * * De Spons, et Matrim., ’’ p. 94; De Becker, * * De Spons, et 
Matrim.,” 29, on the “Ne Temere”; Leitner, “Kath. Eherccht, ” 190; 
Augustine, ‘‘Commentary,” V, 279; Fanfani, “De Jure Pnroch., ” 289; 
Cappello, “De Sacram.,” Ill, n. 667.

e*Blat,  “De Rebus,” III, 644-645; Vlaming, “Prielect. Jur. Matr.,” 
H, n. 565; Chelodi, “Jus Matrim.,” 142; Ayrinhac, “Marriage Legisla
tion/’ n. 240; Creagh, “Ne Temere,” 38. 
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witness marriages within the confines of such places and for 
their own subjects (cfr. Sacred Congregation of the Council, 
February 1, 1908).

1102. The assistance of the pastor or the local Ordinary is 
not valid, if he is constrained thereto by force or grave fear. 
The assistance must be voluntary and uninfluenced by threats 
or violence. The Code does not say, as in the case of the impedi
ment of force and fear, that the fear must be caused by unjust 
means, but simply that pastor or bishop cannot be constrained 
to assist by force or grave fear. Neither does it suffice that the 
parties and witnesses take the pastor by surprise and declare 
themselves husband and wife, for it is essential to the validity 
of the marriage that the pastor be present not passively, but 
must actively ask for and receive the consent. This applies also 
to mixed marriages as we will see under Canon 1102.

Delegation of Priest to Assist at Marriage

1103. When permission is given to another priest to assist 
at marriage in accordance with Canon 1095, § 2, it must be 
granted expressly to a specified priest for a specified marriage. 
General delegations must not be given except to regularly ap
pointed assistants for the parish to which they are appointed; 
otherwise the permission or delegation is invalid. The pastor 
and the local Ordinary shall not give permission to another 
priest to assist at a marriage until after all that which the law 
requires for the proof of the free state of the parties has been 
performed (Canon 1096).

In the first place, the local Ordinary or the pastor who wants 
to delegate another priest to assist at marriage must be himself 
entitled to assist validly. The Code further states that the per
mission or delegation must be given expressly. Thereby all tacit, 
implied, presumed, or interpretative permission is excluded. It 
must be expressly given either orally, or in writing, or by action. 
In all three ways an explicit giving of permission is possible. 
The last-named manner (by action) may or may not be an ex
press delegation, according to the circumstances of the case. In 
a marriage case decided July 9, 1918, the Roman Rota discusses 
the various ways of giving a delegation to witness a marriage: 
it draws a distinction between a mere tacit permission or delega-
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fion and a permission which is expressed by acts, and states that 
actions are stronger to prove a person’s intention than words. 
Such a permission given “tacite per facta vere concludentia et 
praecedentia’* should according to the Roman Rota be called 
rather a licentia expressa or quasi-expressa, because it is ex
pressed not by words or in writing, but by facts.225 Raus, in a 
discussion on this point in the Linzer Quartalschrift, argues 
that such a permission granted by concluding facts suffices to 
answer the requirements of the Code {licentia dari expresse 
debet)--°

1104. The next requirement in granting a priest permission 
to assist at a marriage is that it must be given to a specified 
priest {sacerdoti determinato). The priest may be designated 
either by name or by office, or in any other way in which it is 
made certain who the individual priest is whom the pastor or 
bishop delegates. The pastor or the Ordinary must do the de
termining of the priest, for it cannot be left to the parties or 
to another person to choose the priest who is to assist at the 
marriage. That such an indirect pointing out of the priest is 
not sufficient, is certain from the following declaration of the 
Committee: “Whether according to Canon 1096, § 1, the priest 
is specified if the pastor declares to the superior of a monastery 
in a particular case that he (the pastor) delegates for the mar
riage to be contracted on the following Sunday in the mission 
chapel attached to the parish that religious priest whom the 
superior of the monastery shall appoint to say Mass in that 
chapel on next Sunday?” The answer was that it is not a suffi
cient delegation.227

To provide in similar cases for valid assistance, the pastor 
should directly delegate the superior of the monastery and ex
plicitly give him the right to subdelegate a priest. This proce
dure is correct in the light of the decision of December 28, 1927, 
in which the Committee for the Authentic Interpretation of the 
Code declared that the pastor or local Ordinary who according 
to Canon 1096, § 1, delegates a certain specified priest to witness 
a specified marriage, may also give him permission to subdele
gate another specified priest to assist at that same marriage.228

“ Acta Ap. Sedis, XI, 154.
«Vol. LXXVI (1923), 488.
«May 20, 1923; Acta Ap. Sedis, XVI, 115.
39 Acta Ap. Sedis, XX, 61.
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This had been already clearly indicated in the Code, for Canon 
199, § 4, permits such subdelegation under one condition, 
namely, that power to subdelegate be expressly granted by the 
one who grants the delegation. The Code has an additional re
striction of delegation, namely, that it forbids general delegation, 
of which we shall speak presently (cfr. n. 1105).

There seems to be no conflict with the Code if a pastor or 
an Ordinary should delegate several specified priests for the 
same marriage. According to the rule of the Code, if several 
persons are delegated for the same affair, they may be delegated 
to act either individually or in a body. If nothing is said as to 
how they are to act, they are to be considered delegated to act 
individually in matters of the voluntary jurisdiction, and in a 
body in matters of judicial proceedings. When delegated indi
vidually for the same affair, he who first acts in the matter 
excludes the others, unless after having started to act he after
wards is prevented from continuing, or does not wish to con
tinue (cfr. Canon 205).

1105. A further requirement in giving permission to assist 
at a marriage is that it must be given “for a specified mar
riage,” every kind of general delegation being excluded except 
in the case of the regularly appointed assistants within the 
limits of the parish. The marriage (or marriages) must, there
fore, be sufficiently designated in the delegation so that it is 
specifically known for what marriage (or marriages) the dele
gation is given. Expressions such as “the next two marriages in 
this parish,” “all the marriages to be celebrated on a certain 
day,” etc., would not specify the marriages sufficiently unless 
the individual marriages for which the delegation is given are 
identified by some record or note-book of the pastor, or from 
some other source.

As to assistant priests, administrators of parishes, and a 
priest who takes the place of a pastor in the latter’s absence, 
the following may be said. First, as to assistant priests, the 
question was submitted to the Holy See whether the general 
faculties of priests in the diocese to administer all the sacra
ments confer a general delegation to assist at marriage in the 
parish in which they are assistants. The answer of the Holy 
Office was that they have no such delegation, unless they are 
vice-paroM who by custom of the diocese are considered to 
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have that general delegation.220 The term vice-parochi is not 
well defined in the old law, and may include assistants. Under 
the Code it is certain from Canon 1096 and Canon 476 that 
they may be delegated generally for all marriages, but they do 
not have that delegation ipso facto, and must be given it either 
by the statutes of the diocese or by the letters of appointment 
of the bishop. For Canon 476 states that the rights and duties 
of assistants must be learned from the diocesan statutes, the 
letters of appointment of the Ordinary, and from the commis
sion given them by the pastor. By law, therefore, they have 
no faculty to assist at marriages in the parish to which they are 
appointed.230 The Sacred Congregation of the Sacraments has 
disapproved of the custom of assistants in a parish witnessing 
marriages without the express delegation of either the bishop or 
the pastor, and it forbade the assistants to witness marriages 
on the plea that the pastor had let them do so, seeing what they 
did and not interfering. After consulting the Supreme Pontiff, 
the Sacred Congregation told the bishop to acquiesce in the 
marriages thus witnessed.231 If they are delegated generally 
for marriages, they can subdelegate in individual cases accord
ing to the general principles of delegated power (cfr. Canon 
199). It was so declared by the Committee for the Authentic 
Interpretation of the Code on December 28, 1927.232

1106. Regarding priests who occasionally take the place of . 
the pastor, a declaration of the Committee rules as follows:

First, the vicarius oeconomus (cfr. Canons 472-473) can 
assist at marriages in the parish and give permission to another 
priest to assist. This vicar is the administrator of the parish 
during a vacancy, and is in every sense of the term a pastor for 
the time being, with all the rights and duties of a pastor.

Secondly, the vicarius substitutus (cfr. Canon 465) can assist 
or delegate another priest to assist at marriage. This vicar takes 
the place of the pastor whenever the pastor is absent from his 
parish for more than a week. The pastor must get the bishop’s 
permission for such an absence, must appoint a priest to take 
his place, and this substitute must be approved by the bishop.

«Sept. 7, 1898; Collect, de Prop. Fide, II, n. 2020.
"Committee for the Auth. Interp. of the Code, January 31, 1942; Acta 

Ap. Sedis, XXXIV, 50.
« March 13, 1910; Acta Ap. Sedis, TL, 193.
m Acta Ap. Sedis, XX, 61.
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After the approval the substitute pastor has the rights of a 
pastor during the pastor’s absence, unless the Ordinary limits 
bis powers. An earlier declaration of the Committee had ruled 
that the priest substituting in the absence of the pastor may 
assist at marriages after his appointment by the pastor had been 
approved by the Ordinary, not before that approval.233

Thirdly, the vicarius substitutus of a religious pastor has 
the same rights as the vicarius substitutus of a secular pastor, 
in the absence of the pastor. Like the secular pastor, the re
ligious pastor must also get permission to leave the parish for 
over a week, and must appoint a substitute with the approval 
of the Ordinary. He needs, besides, the permission of his re
ligious superior, for the substitute must be acceptable to both 
the Ordinary of the diocese and to the religious superior, but 
the approval of the Ordinary only is essential for the valid paro
chial jurisdiction of the substitute. This also was decided in the 
declaration of the Committee of July 14, 1922.

Fourthly, the vicarius substitutus may assist at marriages 
and delegate other priests as long as the bishop who was notified 
of the appointment of the substitute by the pastor has not ruled 
otherwise. This substitute is the priest who is appointed by a 
pastor who has to leave his parish hurriedly for some sudden 
and grave reason "which will keep him away for more than a 
week. He may leave without first asking the bishop’s permis
sion and proposing the substitute for the bishop’s approval, but 
he must appoint a substitute and inform the bishop as soon as 
possible of the reason why he went away and whom he appointed 
as his substitute.

Fifthly, the Holy See was asked whether the priest who in 
Canon 475 is called the vicarius adjutor (appointed by the 
bishop to assist a pastor who on account of old age, defect of 
mind, incompetence, blindness, or any other permanent cause is 
unable to govern the parish), has the right to assist at mar
riages. The Committee answers that the second paragraph of 
Canon 475 contains the solution of the question. That section 
states that, if he takes the place of the pastor in all things con
cerning the management of the parish, the vicarius adjutor 
has all the rights and duties of a pastor except the obligation 
to apply Mass for the people. If, however, he only partly sup-

» Acta Ap. Sedis, XIV, 527. > 
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plies the place of the pastor, his rights and duties must be 
learned from the bishop’s letter of appointment.234

1107. Finally, the second paragraph of Canon 1096 rules 
that the pastor and the local Ordinary shall not give permission 
to another priest to witness a marriage until after all has been 
done that is demanded by Canon Law to prove that the parties 
are free to marry. The reason for this rule is evident, since the 
pastor and the local Ordinary are in a better position to know 
the parties and to make the necessary investigations concerning 
impediments of marriage than a delegated priest. The Church 
is particularly stringent in demanding certainty that the parties 
are free from the impediment of ligamen (the bond of a still 
existing valid marriage). As divorces and separations of mar
ried people are frequent, it is important that a careful investi
gation be made if there is any reason at all to suspect that one 
or both are married persons, and inquiry must be made when 
the parties are practically unknown to the pastor, as so fre
quently happens in city parishes where many people change 
their residence every few months. In a Decree of March 6, 1911, 
the Sacred Congregation of the Sacraments insists on the grav
ity of the obligation of the pastor to make proper investiga
tions.235 The same Congregation has issued another Instruction 
on the same subject, the substance of which is as follows:

Many bishops have complained that the pastors, especially in 
the foreign and distant countries to which many workingmen 
from Europe emigrate, assist at marriage without complying 
with the law which demands the investigation of the free state 
of the parties and the sending of notice of the marriage con
tracted to the parish where the parties were baptized. As a 
consequence, it happens not infrequently that marriage is at
tempted by people who are already married. The Sacred Con
gregation refers to its own Decree of March 6, 1911, and says 
that it issues this new Instruction lest anyone claim that the 
Code has abolished the former Decree.

The local Ordinaries are to remind the pastors that they 
may not assist at marriages, not even under the pretext and with 
the intention of preventing the faithful from living in concu
binage or of contracting a civil marriage, without having legiti-

01 Committee, May 20, 1923; Acta Ap. Sedis, XVI, 115.
09 Acta Ap. Sedis, III, 102. 
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mately ascertained the free state of the parties. Canons 1020 
and 1097 demand this of the pastor. He must also, in accord
ance with Canon 1021, demand the baptismal certificate of the 
parties if they have been baptized in another parish. The man
ner of conducting the investigation is not detailed in the Code, 
but Canon 1020 states that the local Ordinary is to prescribe 
special regulations for this investigation.

Canon 1103 requires that the pastor who witnesses the mar
riage shall send the record of the same to the pastor of the 
church where the parties were baptized. In order that the pur
pose of the law of that Canon be attained, the notice sent to 
the church where the patties were baptized must give the full 
names of both the parties and their parents, the age of the 
parties, place and date of the marriage, full names of the wit
nesses, full name of the pastor and the parochial seal. The 
notice shall be sent by registered mail. Letters between the 
pastors in reference to the parties shall be asked for and for
warded through the chancery of the local Ordinary of the re
spective pastor.

The marriages of some of the workingmen who come from 
other countries are to be considered like marriages of vagi (that 
is, persons with no domicile or quasi-domicile). Now, Canon 
1032 rules that a pastor shall not assist at marriages of vagi 
without first obtaining permission from the Ordinary of the 
diocese. Even though they are not vagi, there is often no cer
tainty of the absence of impediments in the case of immigrants, 
and, if there is a doubt about an impediment, Canon 1031, § 1, 
forbids the pastor to assist at the marriage without consulting 
the local Ordinary, except in a case of necessity or danger of 
death. If a pastor gets notice from another pastor of a mar
riage having been contracted, and he knows that one or both 
parties were already married, he shall at once notify the pastor 
through the chancery office of his diocese of the criminal attempt 
at a second marriage. The bishop shall see that this Instruction 
is carried out by the pastors and that offenders are punished.230

The Sacred Congregation of the Sacraments on June 29, 
1941, published another Instruction of great importance on the 
procedure to be followed by all whose duty it is to investigate 
the freedom of state of those who wish to contract marriage. It

“July 4, 1921; Acta Ap. Sedis, XIII, 348.
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was accompanied by specimen forms of the questionnaires to be 
used (see Volume II, Appendix VIII).

1108. Another question arises from Canon 1096. Canon 
1095 lays down certain rules to be complied with before the 
bishop and the pastor can validly assist at marriages in their 
respective diocese or parish. The question is whether these 
rules also apply to the priest delegated to assist at marriage— 
especially whether a priest excommunicated, suspended from 
office, or interdicted by a declaratory or condemnatory sentence 
of a competent ecclesiastical court can be validly delegated. The 
commentators of the Code are divided on the point. Augus
tine,237 Cerato,238 De Smet,230 Linneborn 240 and Blat241 hold 
that such a priest cannot be validly delegated. Vlaming,242 
Leitner,243 Petrovits 244 and Wouters 248 hold that such a priest 
can be validly delegated.

The opinion which holds that a priest censured by the above 
penalties in an ecclesiastical court of competent jurisdiction can
not be validly delegated, seems to be better supported by argu
ments from both reason and law. For it would be rather strange 
if a censured priest could be delegated to witness marriage when 
the law rules that a censured bishop or pastor cannot validly 
witness marriages. Besides, the person excommunicated by 
sentence of an ecclesiastical court cannot validly exercise an 
act of jurisdiction in virtue of Canon 2264. Though the assist
ance at marriage is not strictly speaking an act of jurisdiction, 
still it partakes of the nature of a jurisdictional act, as is shown 
by the fact that the law applies to this delegation the rules on 
the delegation of jurisdiction. The * ‘Ne Temere” Decree (art. 
VI) stated explicitly that the delegated priest was bound by 
the same rules with reference to valid and licit assistance as the 
delegating bishop or pastor. It seems that the Code did not 
think it necessary to reenact article VI of the “Ne Temere” 
Decree, since it is obvious that the delegated person cannot be 
in a more favorable position in law than the person delegating.

““Commentary/’ V, 286.
““De Matrimonio/’ 166. <•
““De Spons, et Matrim./’ n. 122.
““Grundriss des Eherechts/’ 361.
“* * Commentarium, ’ ’ lib. Ill, 646.
•““Prelect. Jur. Matrim./’ II, n. 573.
“ * * Kath. Eherecht, ’ ’ 205.
•““New Church Law on Marriage,’’ n. 474.
*““De Forma Spons, et Matrim./’ 25.
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The Civil Law of the United States on Assistance of 
Priest at Marriages

1109. Id all the states of the American Union the marriage 
ceremony may be performed by any minister of the Gospel, 
ordained or licensed according to the usages of his denomina
tion; sometimes the law adds “in good standing with his 
church/’ or some such phrase. In several states there are certain 
conditions to be complied with by the minister of religion. In 
Delaware and Pennsylvania all religious celebrants must report 
their names and residences to a specified official, who shall 
register them. If the celebrant moves to another place, he must 
report that fact within thirty days. Oklahoma has gone farther, 
requiring all religious celebrants to file their credentials. In 
Oregon the credentials must be “approved,” and then recorded. 
In eight other states (Arkansas, District of Columbia, Maine, 
Minnesota, Nevada, Ohio, Rhode Island, and Wisconsin), every 
religious celebrant must obtain a clergyman’s certificate or li
cense. In Kentucky, Virginia, and West Virginia he must give 
bond for the proper performance of his duties.

“In all but nine states a minister from any part of the 
United States may apparently solemnize a marriage. In a few 
states this wide range of authority is explicitly given. Thus, 
in Louisiana any minister of the gospel or priest of a religious 
sect qualifies as a celebrant, whether he is a citizen of the United 
States or not. Ordinarily, however, there is no reference to 
the territorial bounds of authority. The nine exceptional states 
which limit solemnization to ministers of the state are Indiana, 
Massachusetts, Michigan, Missouri, Nevada, New Hampshire, 
Ohio, Vermont, and Washington.240

Canonical Requirements for Licit Assistance

1110. The pastor or the local Ordinary assists licitly at mar
riages under the following conditions:

(1) After they have legitimately ascertained the free state 
of the contracting parties, according to the rules of law;

’“Hall and Brooko, ‘‘American Marriage Laws,0 42 (Russell Sage 
Foundation, New York, 1919). As the statutes of the various states are 
subject to changes by the respective legislatures, the latest revised statutes 
of the various states must be consulted.
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(2) After they have ascertained that at least one of the 
parties has a domicile, or quasi-domicile, or one month’s resi
dence in the place of marriage. In case of vagi it suffices that 
they are actually staying in the place, that is to say, if one at 
least is a vagus;

(3) If neither party is subject2404 to the pastor or the local 
Ordinary under the provisions of the preceding paragraph, the 
permission to assist at the marriage must be obtained from the 
pastor or local Ordinary of the parish or diocese where either 
party has a domicile or quasi-domicile or has resided one month, 
unless there is question of vagi who are actually travelling and 
who have no place of sojourn anywhere, or unless there exists 
a grave necessity for the immediate celebration of the marriage 
which excuses from asking for the permission.

In every case it shall be the rule that the marriage is to 
be contracted before the pastor of the bride, unless a just reason 
excuses an exception. Marriages of parties belonging to differ
ent Catholic Rites shall be contracted in the presence of the 
pastor of the groom and according to the ceremonies of his Rite, 
unless a particular law rules otherwise.

The pastor who assists at marriage without the permission 
required by law does not become the rightful owner of the stole 
fee but must forward it to the proper pastor of the contracting 
parties (Canon 1097).

It is important to ascertain who the proper pastor or local 
Ordinary is in a given marriage, not only for the purpose of 
licit assistance at the marriage, but also to insure its validity 
when there is question of dispensation from diriment impedi
ments of marriage. For at least one of the parties must be a 
subject of the local Ordinary in order that he may validly grant 
the dispensation. This phase of the question has been treated 
sufficiently in our commentary on the Canons dealing with dis
pensations from impediments of marriage (cfr. above, Canons 
1043-1057).

1111. The bishop and the pastor are forbidden by the divine 
and the ecclesiastical law to lend their aid to sacrilegious mar
riages, and they must, therefore, employ great diligence to dis
cover the existence of any impediments which would render the 
marriage null and void. The Code speaks of the duty of both 
bishop and pastor, because both are by law entitled to witness

“•Cfr. App. IH, (22) (d, e and f). 
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marriages within the boundaries of their respective territories. 
As a rule, the pastor attends to this matter, for the bishop 
rarely witnesses marriages.

1112. As to the licit assistance at a marriage, the rule is 
that a pastor shall not marry a couple if neither party is his 
subject. The Code in this Canon determines how a person be
comes a subject of the pastor with reference to marriage—viz., 
by domicile, quasi-domicile, or one month’s sojourn in a parish. 
Persons who have neither a domicile, nor a quasi-domicile, nor 
one month’s sojourn (immediately before marriage), become 
subject (as vagi) to the pastor of the parish where they actually 
stay. The rules as to what constitutes a domicile and quasi- 
domicile are given in Canon 92. If the intention to stay in a 
place permanently or for the greater part of the year is de
pendent on a future contingent condition (e.g., if I get a certain 
employment or position, if I get married, etc.), such an inten
tion does not suffice to establish a domicile or quasi-domicile 
from the very moment that one takes up residence in a certain 
place. This is not an intention pure and simple to stay in a cer
tain place, but a conditional intention in which the will to stay 
becomes absolute only after the condition is verified. In a mar
riage case in which the question of domicile was of importance 
to the decision, the Roman Rota declared that the taking up 
of residence with the intention to remain if marriage followed 
is not sufficient intention to establish a domicile.247

1113. Vagi become subject to the local Ordinary and pastor 
of the place where they actually stay. Canon 1032 rules that 
the pastor shall not assist at the marriage of such persons with
out having first referred the case to the local Ordinary or to 
a priest delegated by the Ordinary for that purpose. On the 
marriage of vagi, the Council of Trent declares as follows: 
“There are many persons who are vagrants, having no fixed 
homes; and being of a profligate character, they, after aban
doning their first wife, marry another, and very often several 
in different places, during the life-time of the first. The Holy 
Synod, being desirous to prevent this disorder, gives this 
fatherly admonition to all whom it may concern not to admit 
this class of vagrants easily to marriage; and it also exhorts the 
civil magistrates to punish such persons severely. But it com-

M May 5, 1914; Acta Ap. Sedis, VI, 387.
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mauds parish priests not to be present at the marriages of such 
persons, unless they have first made a careful inquiry, and, 
having reported the circumstances to the Ordinary, have ob
tained his permission.” 248

In a case of necessity Canon 1032 states that a pastor may 
marry vagi. The Decree of Muly 4, 1921, referred to above, 
does not admit as a case of necessity the danger of a civil mar
riage or the ending of actual concubinage or other sinful rela
tions. It wants the case referred to the Ordinary whenever 
doubt remains as to a diriment impediment and especially about 
the bond of a former valid marriage.

1114. If neither party is subject to the pastor or the Ordi
nary (according to Canon 1097), the permission of the proper 
pastor or Ordinary of one or other of the contracting parties is 
necessary for licit assistance at marriage. In so far as the 
validity is concerned, the Ordinary and the pastor can within 
their respective territories witness the marriages of all Catholics, 
no matter where they have their residence. If both parties be
long to some Oriental Rite united to the Holy See, their mar
riage before a pastor of the Latin Rite would be valid as a rule 
here in the United States. In some places of the Orient the form 
of marriage as prescribed by the Council of Trent has been 
received into the local law, and these Orientals can be married 
only by their own proper pastor. Most of the Oriental Catho
lics, however, were not under the law of the Council of Trent 
The Syrians and the Ruthenians in Galicia were under the 
Tridentine law. When the “Ne Temere” Decree was promul
gated, the Holy See extended that Decree to the Ruthenians in 
Galicia, and it was likewise made obligatory for the Ruthenians 
in Canada and in the United States. Those Orientals who are 
bound either by the “Tametsi” Decree of the Council of Trent 
or by the “Ne Temere” Decree, must contract marriage before 
the pastor who is their proper pastor either by domicile, quasi
domicile, or (in the case of the “Ne Temere”) because of one 
month’s residence. Greek Ruthenians and contracting parties 
of mixed Rites must observe the “Ne Temere” form of mar
riage, that is, they must marry in the presence of the pastor of 
the bride, and any dispensations which are necessary must be

•“Sessio XXIV, cap. 7, De Reform. Matrim. 
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granted by the Ordinary of the bride.240 For a just reason, how
ever, according to the judgment and with the permission of the 
local Ordinary, the marriage may be contracted in the Rite of 
the groom.230 Canon 98, § 4, permits the bride of a different 
Rite to join the Rite of the groom. If, however, the bride is of 
the Latin Rite, the marriage must be contracted in the form 
of the Code, notwithstanding her change to a Rite in which that 
form is not obligatory. So declared the Committee for the 
Authentic Interpretation of the Code on April 29, 1940.231 
Other Orientals can validly contract a clandestine marriage, 
though it is illicit on account of the ancient prohibition of the 
Oriental Churches against clandestine marriages.233 Thus, the 
Maronites are not bound by the form of the marriage contract 
imposed by the ‘‘Ne Temere’* Decree or the Code, as was de
clared by the Sacred Congregation for the Oriental Church on 
December 19, 1928.238

1115. The Code retains the law of the “Ne Temere” Decree 
that marriage is to be contracted as a rule before the pastor of 
the parish where the bride has a domicile or quasi-domicile, or 
has resided one month, any of the three pastors being equally 
entitled to witness the marriage. The Code demands only a 
reasonable motive to entitle the pastor of the groom to perform 
the marriage ceremony; he is a proper pastor of the parties as 
well as the pastor of the bride. If there is a good reason why 
the marriage should be contracted in the parish of the groom, 
the pastor of the groom has the right to officiate at the mar
riage, and he does not need the permission of the pastor of 
the bride. Commentators on the ‘‘Ne Temere” Decree, which 
in this matter has the same rule as the Code, held that no grave 
obligation was imposed by the  ‘Ne Temere” to have the mar
riage in the parish of the bride. Convenience and utility were 
considered sufficient reasons by Gennari to have the marriage

*

MS. 0. for tho Oriental Church, March 1, 1929; Acta Ap. Sedis, XXI, 
152.

»S. C. for the Oriental Church, November 23, 1940; Acta Ap. Sedis, 
XXXIII 27.

»Acta Ap. Sedis, XXXII, 212.
“ Decree for the Rutheninns in the United States was issued August 17, 

1914, nnd was to remain in force for ten years (Acta Ap. Sedis, VI, 458- 
463.). It was renewed for another ten years by the S. C. for tho Oriental 
Church on November 23, 1940 (Acta Ap. Sedis, XXXIII, 27).

Ecclesiastical Review, 1929, p. 384.
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in the parish of the groom, and the commentators on the Code 
hold quite generally that a slight reason is sufficient. That there 
is at least an obligation sub levi to have the pastor of the bride 
assist at the marriage, seems to be certain from the very fact 
that the Code wants this regulation to be the general rule and 
requires a good reason for a deviation. If there were no obli*  
gation at all, no reason would be required to justify a deviation.

1116. If the parties belong to different Rites, the general 
rule is to be that the marriage be contracted before the pastor 
of the groom. If the particular law approved by the Holy See 
for some Oriental Rite in marriages between persons of the 
Latin and an Oriental Rite rules otherwise, the particular law 
is to be followed. Thus, in a convention between the Bishops 
of the Latin Rite of the ecclesiastical province of Leopoli or 
Lwow, in Galicia, and the Bishop of the Ruthenian Rite in the 
same province, approved by the Sacred Congregation of the 
Propaganda, October 6, 1863, the marriage was always to take 
place in the parish of the bride, whether she belonged to the 
Latin or to the Ruthenian Rite.

1117. If both parties have a domicile or quasi-domicile or 
have resided one month in a parish, and they ask to be married 
in a strange parish, the pastor of such parish is strictly for
bidden by the Code to marry them without the permission of 
one of the proper pastors of the parties, except in a ease of 
necessity. If a pastor without necessity marries parties who by 
right belong to another pastor, the Code rules that the marriage 
fee or offering does not become his own property, but he is 
bound to remit it to the proper pastor of the contracting parties. 
This is the only penalty laid down by the Code against priests 
who illicitly assist at marriages. Those decreed by the Council 
of Trent (Session XXIV, e. 1 on Reform) were abolished by the 
“Ne Temere” Decree. The local Ordinary, of course, may impose 
others according to the norm of Canon 2221. The obligation to 
restore the stole fee is one of justice, and as such it binds the 
priest concerned even before any declaratory sentence, while it 
gives grounds to the pastor who is aggrieved to institute suit to 
recover it. The fee includes that which is given to the pastor for 
the celebration of the marriage only, and therefore it does not 
include the stipend for the Nuptial Mass nor any gifts over and 
above the fee given to the priest intuitu persona out of friend
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ship, gratitude, etc. As is evident, the penalty of making restitu
tion of the stole fee to the proper pastor, does not affect the pas
tor of the groom who assists at the marriage, even though he 
does so without the reasonable cause required by the law. The 
reason for this is because, on the one hand, he has the simultane
ous right with the pastor of the bride to assist at it, and, on the 
other, he does not need the permission of the bride’s pastor to 
do so. Similarly, it does not affect a pastor who assists at the mar
riage of vagi without the permission of the local Ordinary or his 
delegate (cfr. Canon 1032).

The difficulty is to know what pastor is to get the fee, when 
there are several proper pastors. Thus, if the bride lives in 
one parish and the groom in another, both pastors are equally 
proper pastors. It may also happen that the bride has several 
proper pastors (one of domicile, another of quasi-domicile, a 
third one by reason of one month’s residence prior to her mar
riage). Should the fee be divided? The Code does not as 
much as hint at a division of the fee. Some commentators think 
that the bishop has the right to lay down a more precise rule 
to determine to whom the fee should go when there are several 
proper pastors and the marriage was performed by a pastor 
who had no right to marry the parties. It is doubtful whether 
the bishop has any power to supply what is wanting in the 
Code by way of interpreting a rule of the Code. Moreover, 
while it may be admitted from the necessity of the case that 
the bishop should have power to decide the conflicting claims 
of several pastors in his own diocese, he has no right to decide 
on the claims of a pastor of another diocese if one of the proper 
pastors of the parties belongs to another diocese. Nothing but 
a general ruling of the Holy See can cover all the cases arising 
under this head.

If the parties have merely a diocesan domicile or quasi- 
domicile, Canon 94 rules that their proper pastor is the pastor 
of the place where they actually stay. In the city life of today 
it happens frequently that people change their living quarters 
several times a year, and yet do not move out of the city, nor 
do they intend to leave the city. There is no doubt that they 
acquire a diocesan domicile or quasi-domicile (cfr. Canon 92), 
but they may have no parochial domicile or quasi-domicile. If 
they have a diocesan domicile or quasi-domicile, Canon 94 ap
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plies, and the pastor of the parish where they actually stay 
becomes their proper pastor.

1118. If the bride is a non-Catholic, doubt arises whether 
the marriage is to be performed by the pastor of the parish 
where the bride resides. A distinction should be made between 
the case of a bride who is a baptized non-Catholic and the case 
of one who is unbaptized. All baptized persons are subject to 
the Church, and therefore there is a “parochus spons©” in the 
case of a baptized non-Catholic bride; on the contrary, if the 
bride is unbaptized, one cannot speak of a “parochus sponste.” 
If the bride is a baptized non-Catholic, the pastor of the parish 
where the bride lives has the right to witness the marriage, 
for the Code without distinction rules that the marriage is to 
take place before the pastor of the bride. In a case decided 
by the Sacred Congregation of the Sacraments, January 28, 
1916, this Congregation says that the “Ne Temere” Decree 
requires merely one month’s residence of one or other of the 
contracting parties without any references as to their religion. 
In the case in question, the bride, while still a non-Catholic, 
had gone to a certain parish for a vacation, stayed there one 
month, and been received into the Church during that time. 
She returned to her home, and after three weeks at home was 
married by the pastor where she had stayed a month and been 
baptized and received into the Church. The Sacred Congrega
tion ruled that the pastor had illicitly witnessed the marriage 
because the sojourn of one month must be the month before 
the marriage, and the three weeks were too long an interrup
tion.254 The “Ne Temere” Decree is identical with the law of 
the Code on this point. The case does not state whether the 
bride was baptized conditionally, but only that she was baptized 
and received into the Church. However, we believe that, unless 
the non-Catholie is subject to the Church by baptism (though 
its validity may be doubtful), the term “parochus sponste” 
cannot have any application, because the unbaptized bride can
not have a pastor.

Exceptions from the Canonical Form of Marriage

1119. If the pastor, or the local Ordinary, or a priest dele
gated by either, who should according to Canons 1095 and 1096 

“Acta Ap. Sedis. VIII, 64; Ecclesiastical Review, LXIII, 417. 
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assist at the marriage, cannot be had, or the parties cannot go 
to him without great inconvenience, the following rules are to 
be observed:

(1) In danger of death, marriage may be validly and licitly 
contracted in the presence only of two witnesses; even apart 
from the danger of death marriage may be thus contracted, if 
it can be prudently foreseen that this state of affairs (namely, 
the great difficulty of getting an authorized priest to witness the 
marriage) will continue for a month;

(2) In both cases, if there is at hand another priest who 
can be present at the marriage, he should be called and should 
assist at the marriage together with the witnesses, without preju
dice however to the validity of the marriage contracted only 
before the witnesses (Canon 1098).

When the Code lays down the general conditions under which 
marriage may be contracted without the presence of an author
ized priest, it uses very far-reaching terms: haberi vel adiri 
nequeat sine gravi incommodo. There must be a grave incon
venience in having an authorized priest present at the marriage, 
so that neither the priest can go to the parties nor the parties 
to the priest without great inconvenience. That grave incon 
venience is something which cannot be defined with mathe
matical accuracy, because much depends on conditions and 
circumstances of persons and places. Thus, for instance, what is- 
very difficult for some persons may not be a great inconvenience 
to others. The poverty of the parties, the distance and condi
tions of the roads, the health of both priest and parties—all these 
matters may make it very difficult for the priest to reach the 
parties and for the parties to reach the priest.

That this difficulty of securing the presence of the priest at 
the marriage need not be a general or common difficulty, but 
may be a particular and individual difficulty of the particular 
priest and couple, is quite generally admitted by commentators 
on the Code, and rightly so, for, where the Code does not dis
tinguish, we should not distinguish. As to the difficulty caused 
by the civil law which may under certain circumstances forbid 
the priest to witness the marriage, though physically speaking 
he could be easily present, we shall speak of this when dis
cussing the second of the two cases where marriage may be 
entered into without the presence of the priest.



778 PRACTICAL COMMENTARY ON THE CODE

Marriage in Danger of Death

1120. If one of the parties to be married is in danger of 
death, and no authorized priest can be procured, the parties 
can contract marriage before two witnesses. Words which ex
press mutual consent suffice, and also signs which manifest 
mutual consent, but Canon 1088 forbids the use of signs if the 
parties can speak. What constitutes danger of death cannot 
be defined by a general rule, nor can it be known in each and 
every case whether such danger objectively exists. The danger 
of death need not necessarily arise from illness only, for the 
Code speaks of danger of death generally, from any source. A 
bona fide belief of the parties that there is danger of death 
before an authorized priest can be had must suffice, because in 
many cases there is no possibility of ascertaining the objective 
danger of death. There need be no special reason why the 
parties want to get married in danger of death, for the Code 
does not require any; the “Ne Temere” Decree had “ad con
sulendum conscientiae et (si casus ferat) legitimation! prolis,” 
but the Code has dropped this clause.

Can there be a marriage if there is a diriment impediment, 
or does this impediment cease in danger of death? It is very 
doubtful whether the opinion stated by St. Alphonsus and fol
lowed by many theologians, that the impediments cease in a 
case of necessity by the presumed concession of the Church, can 
be upheld. Everything points to the contrary will of the Church, 
namely, not to dispense in a case of necessity from invalidating 
laws. Canon 1019 insists that the pastor who finds one of the 
parties in danger of death must investigate carefully about the 
impediments; other provisions in Canons 1043 and 1044 grant 
far-reaching faculties to dispense persons in danger of death. 
All of these regulations seem to negative the above opinion. 
Besides, the law gives special firmness to invalidating laws, not 
allowing ignorance of the laws as an excuse (cfr. Canon 16). 
However, it cannot be said that the Code closes the contro
versy.255 If a priest is present and the marriage is necessary 
for the peace of conscience, he has in virtue of Canon 1044 
far-reaching faculties, if there is no time to refer the matter to 
the bishop (cfr. Canons 1043 and 1044, above).

“Cappello, “De Sacramentis,” III, n. 199.
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Marriage in Absence of Priest

1121. If the parties cannot go to an authorized priest nor 
the priest come to them without great inconvenience, and there 
is a reasonable prospect that this condition of affairs will last 
for a month, the parties may contract marriage before two wit
nesses without the priest. There are many places in the United 
States where one priest has charge of an immense district, far 
greater in territorial extent than large dioceses in Europe. He 
travels from mission to mission and is able to visit each only 
a few times a year. In these districts there must be some pro
vision for Catholics to marry without the assistance of the 
priest. The Code provides quite satisfactorily for such circum
stances, even more liberally than the “Ne Temere” Decree had 
done. Under that Decree the great difficulty of getting a priest 
had to have existed a month before the marriage could take 
place, while the Code rules that it suffices if it is prudently 
foreseen that the difficulty will last a month. The required moral 
certainty that the difficulty will last for a month must be estab
lished either from notoriety of the fact or by inquiry. So de
clared the Committee for the Authentic Interpretation of the 
Code on November 10, 1925.200

In judging whether or not it will be possible without great 
difficulty to have an authorized priest witness the marriage 
within a month, the ordinary and usual circumstances of the 
respective place must be taken into consideration. An unusual 
and unexpected visit of the priest in charge of the district need 
not be counted on. On the other hand, if the priest has not been 
in the place or near the place for a month or longer, but is 
expected to make his regular visit within a month, the parties 
cannot marry without him but must await his arrival. It need 
scarcely be remarked here that, when the parties are entitled to 
contract marriage without the presence of the priest, they are 
justified in going to a justice of the peace, or any other official 
of the government who is entitled to witness marriages, so that 
their marriage may have the recognition of the civil law. They 
can also marry before a non-Catholic minister, not as a minister 
of religion but as an official entitled by civil law to witness mar
riages; they must not allow him to use any religious ceremony,

••Acta Ap. Sedis, XVII, 583.
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as may be seen from Canon 1063. If they can without great 
difficulty approach a civil official entitled to witness marriages, 
there is no reason to go to the non-Catholic minister, for the 
Code allows this only in case the civil law forces them to go 
to a minister. Here in the United States there is no such law, 
but indirectly the law may oblige them to contract marriage 
before a minister, if the non-Catholic clergyman is the only 
person in the place who is entitled to witness marriages. This 
might well happen in some of the sparsely settled districts in 
our country.

There is some difficulty in determining precisely from what 
moment the space of one month is to be figured. Is it to be 
reckoned from the date which the parties have set for their 
marriage, or does the month begin with the day on which the 
parties have decided to get married and begin preparations 
for it? It seems that the date which the parties have set for 
their marriage should be considered the starting point from 
which the absence of the priest, or the great difficulty of reach
ing him within thirty days, is to be computed. The law on 
this point is not sufficiently clear.

1122. Another question arises in connexion with the phrase 
of the Code, “si haberi vel adiri nequeat sine gravi incommodo.” 
Supposing that, physically speaking, it is not difficult for'the 
parties to approach the priest or for the priest to come to them, 
but on account of the civil law in the ease the priest is for
bidden under severe penalty to assist at the marriage. This 
can easily happen in a case in -which the parties can contract 
a valid marriage under the law of the Church, but are for
bidden to marry for reason of an impediment of the civil law 
—all the more easily because there is no provision in the civil 
law of the United States for dispensation from marriage impedi
ments. May the parties in such a case for the sake of their 
conscience privately express their, marriage consent before two 
trusted witnesses? This was formerly controverted. Some com
mentators held that the marriage under such circumstances 
would not be valid. This opinion was sustained by the declara
tion of March 10, 1928, in which the Committee for the Authen
tic Interpretation of the Code ruled that moral absence of the 
pastor or authorized priest (for instance, if he should be pres
ent but prohibited by the civil law to witness the marriage of 



CANON 1098 781

certain parties who by ecclesiastical law are free to marry) 
does not suffice; physical absence only is meant in Canon 1098.287 
The greater number of commentators, however, held that mar
riage can be thus contracted, whenever the priest cannot be 
had or cannot be approached without great inconvenience. In 
favor of this they seemed to have the wording of the Code, 
which makes no distinction as to the reasons or causes from 
which the difficulty of obtaining the priest arises. This opinion 
was sustained in a subsequent declaration of the Committee for 
the Authentic Interpretation of the Code when on July 25, 
1931, which practically annulled the decision of March 10, 1928, 
and ruled that physical absence includes those cases in which 
the pastor, though materially present in the place, cannot ask 
for and receive the consent of the parties ob grave incom
modum.-**  The controversy is thus settled, for it is merely a 
question whether one should designate such a situation as 
physical or moral absence of the pastor. The latter declaration 
of the Holy See calls it physical absence.250

1123. Two witnesses are required both in danger of death 
and in the case where no priest can be had for a month. The 
qualifications of the witnesses are not specified in law, wherefore 
it suffices that they have the use of reason and are present in such 
a manner that they can testify to the fact that the marriage 
was contracted. As the Holy Office declared on August 19, 
1891,200 that persons belonging to a non-Catholic sect should not 
be employed as witnesses, they should not be requested to act 
except in case of necessity.

1124. If any priest is at hand in these two exceptional cases, 
the Code wants the parties to call him to assist at the marriage. 
Canonists discuss the question whether the parties are obliged 
to call a priest though they know that he is suspended, or other
wise in bad standing. It is not very probable that the Code 
contemplated the calling of such a priest. In most cases, how
ever, the parties may know nothing more about him than that 
he is a priest, and, if they have reason to suspect that he is 
not in good standing, they need not call him.

m Acta Ap. Sedis, XX, 120.
“/bid., XXIII, 388.
— Linzer Quartalschrift (1931), 381; Apollinaris (1931), 381.
* Collect, de Prop. Fide, II, n. 1765.
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Persons Bound to the Canonical Form of ^Marriage

1125. The following persons are bound to observe the above
stated form of marriage:

(1) All persons baptized in the Catholic Church, and con
verts from heresy or schism (even though they afterwards lapsed 
from the Church), whenever they contract marriage among 
themselves;

(2) These same persons are bound to observe the canonical 
form of marriage also when they contract marriage with non
Catholics, either baptized or unbaptized, even after they have 
obtained a dispensation from the impediment of mixed marriage 
or of disparity of cult;

(3) Catholics of Oriental Rites, if they contract marriage 
with persons bound to observe this canonical form of marriage 
(Canon 1099, § 1).

Non-Catholics, whether baptized or unbaptized, who have 
never become converts to the Catholic Church, are never bound 
to observe the Catholic form of marriage if they marry among 
themselves (Canon 1099, § 2).

Just who are comprehended in the phrase, “baptized in the 
Catholic Church” (taken from the “Ne Temere” Decree), has 
been controverted. Those baptized as adults have the intention 
to become Catholics, and this is sufficient proof that they are 
“baptized in the Catholic Church,” even though perhaps they 
are baptized by a non-Catholic in a case of necessity or outside 
such a case by a non-Catholic minister representing himself as 
a priest. An adult can become a member of the Church as a 
divinely instituted society only by his own free will and inten
tion, which therefore determine whether by baptism he becomes 
a member of the Catholic Church or of some non-Catholic sect. 
The baptism of an adult who is unconscious and in danger of 
death, when performed by a priest or Catholic layman, offers 
some difficulty. Canon 752 forbids the baptism of an adult with
out his knowledge and consent, and permits an unconscious per
son in danger of death to be baptized conditionally only when 
there are probable signs of his desire to be baptized. Even then, 
if he survives and protests that he does not want to belong to 
the Catholic Church, he does not become her subject, because 
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the Church requires that he enter her communion of his own 
free will and there would also be grounds for doubting the 
validity of his baptism.

Infants, however, cannot exercise their own wills, and there
fore their parents or guardians have the right and duty to pro
cure for them the grace of baptism (cfr. commentary under 
Canon 1070). Such infants baptized by a priest, or by a Catholic 
layman in a case of necessity, are “baptized in the Catholic 
Church” and become her subjects. Unlike the “Ne Temere” 
Decree which made no exception for them, the Code exempted 
from the canonical form of marriage, whenever they married 
non-Catholics, persons born of non-Catholics and baptized in 
the Catholic Church but reared outside the faith from infancy 
(cfr. former wording of Canon 1099, § 2). This exemption 
comprehended not only those whose two parents were non
Catholics but also, as the Committee for the Authentic Interpre
tation of the Code declared on July 20, 1929, all children born 
of mixed or disparate marriages even though contracted with 
a dispensation. For the effect of this exemption such children, 
too, were regarded as “born of non-Catholics.”201

By Motu Proprio of August 1, 1948, Pope Pius XII restored 
the legislation of the “Ne Temere” Decree, and ruled that 
beginning with January 1, 1949, all persons baptized in the 
Catholic Church, regardless of the religion of their parents and 
regardless whether they have been reared from infancy outside 
the Catholic faith, are bound, even when they many non-Cath
olics, to observe under pain of invalidity the Catholic canonical 
form of marriage. To this end he abrogated and ordered to be 
expunged from the Code the second clause of Canon 1099, § 2 
(i.e.): “Exempt also from the canonical form of marriage are 
persons born of non-Catholics, who were baptized in the Catholic 
Church, but were raised from their infancy in heresy, schism, 
infidelity, or without any religion, whenever they contract mar
riage with non-Catholics.” This is the first abrogation of any 
part of the Code, and it was made because the former exemption 
had not proved beneficial to souls but rather created matrimonial 
cases difficult to solve. In view of this change missionaries and 
all priests are admonished to observe religiously the prescriptions

m Aota Ap. Sedis, XXI, 573.
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of Canons 750-751 (cfr. above, nn. 643-644).202 Beginning with 
January 1, 1949, therefore, marriages of such persons even with 
non-Catholics will be invalid unless the canonical form of mar
riage is observed. Their marriages contracted on or after that 
date without observing the canonical form are clandestine in the 
same way as the marriages of those mentioned in Canon 1099, § 1, 
when contracted with defect of form. When, therefore, their 
validity is attacked, the case is to be resolved by the Ordinary 
(or even the pastor in consultation with the Ordinary) without 
judicial procedure or the intervention of the defender of the 
bond, as was declared on October 16, 1919, by the Holy See.

1126. Catholics of the Oriental Rites heretofore were not held 
to the canonical form when they married Orientals or others ex
empt from the form. They could not, however, validly marry 
persons subject to the law of the Code without observing the 
canonical form.2020 The Committee for the Authentic Interpreta
tion of the Code declared on July 8, 1948, that this is not dero
gated by the prescription of Canon 1097, § 2.202b Thus, the Code 
departs from the “Tametsi” Decree of the Council of Trent, 
under which the exemption of one party was communicated to 
the other party. The exemption of those born of non-Catholics 
who, although baptized in the Catholic Church, have been reared 
from infancy outside the Catholic Church, when contracting mar
riage with Oriental Catholics not bound to the form,203 is abro
gated and beginning with January 1, 1949, no longer holds.

Prior to May 2, 1949 (when the new Canons on matrimony 
for the Oriental Church went into effect), Oriental Catholics 
were bound in some countries by the “Ne Temere” Decree (e.g., 
Greek-Ruthenian Catholics in the U. S. and Canada ),204n and else
where by the “Tametsi” Decree. Generally, however, their 
clandestine marriages were valid but illicit. Oriental Catholics 
are now bound to the same form as Latin Catholics.2041*

1127. Non-Catholics, baptized and unbaptized, are exempt 
from the Catholic form of marriage whenever they marry per-

Acta Ap. Scdis, XL, 386.
««•S. C. for the Oriental Church to the Apostolic Delegate to the 

U.S.A., July 9, 1942. 30 Acta Ap. Sedis, XL, 305-306.
=«• Decree for the Greek-Ruthenian Rite in the U.S.A. Renewed No

vember 23, 1940, for ten years.
Acta Ap. Sedis, XLI, 89-119, Canons 1-131: De Sacr. Matr. 
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sons similarly not bound by it. Catholics, who at an adult age 
have fallen away from the Church either by joining a non-Cath
olic sect or rejecting all religious creeds, according to Canon 
1099, § 1, n. 1, are not exempt from the Catholic form of 
marriage when they marry other lapsed Catholics, or Protes
tants, or unbaptized persons. Blat203 interpreted Canon 1099 
in such a way as to free lapsed Catholics from the Catholic form 
when they married non-Catholics properly so called, but held 
them to it when they married other lapsed Catholics. This would 
necessitate a twofold meaning of the term “non-Catholic” in 
the same Canon. The children of lapsed or apostate Catholics 
were formerly considered born of non-Catholics and, according 
to the declaration of the Holy See of February 17, 1930,200 if, 
though baptized in the Catholic Church, they were reared out
side the faith from infancy, they were exempt from the Catholic 
form whenever they married non-Catholics. With the abrogation 
of their former exemption, beginning with January 1, 1949, 
they are again bound to the Catholic canonical form of marriage.

1128. In Germany and Hungary marriages between Catho
lics and non-Catholics were by special law exempted from the 
Catholic form of marriage—Germany by Decree of April 15, 
1906, and Hungary by Decree of February 23, 1909. While a 
few regarded this as a privilege unaffected by the Code,207 most 
commentators held that the Code abolished this special law (cfr. 
Canon 6, n. 1). The President of the Committee for the Au
thentic Interpretation of the Code declared on December 9, 1917, 
that this exemption ceased when the Code went into force.208

Sacred Rites of the Marriage Contract

1129. Except in the case of necessity, the sacred rites pre
scribed in the liturgical books approved by the Church, or by 
laudable and approved customs, shall be employed in the cele
bration of marriage (Canon 1100).

The pastor shall see that the contracting parties receive the 
solemn nuptial blessing, which can be given them even after 

““Commentarium,” lib. ITT, 652.
“Jc/a Ap. Srdis, XXII, 195.
“Chelodi, “Ius Matrimoniale,” 169.
•"Leitner, “Lehrbuch des kath. Eherechts, ” 211; Archiv filr hath. 

Kirchcnrccht, IC, 61. 
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they have lived for a long time in marriage. It can be pro
nounced only in Holy Mass with the observance of the special 
rubrics, and may be given on all days with the exception of the 
forbidden seasons, as specified in Canon 1108. The solemn nup
tial blessing may be given only by the priest who has the right 
to witness the marriage validly and licitly, or by his delegate 
(Canon 1101).

The sacred rites of marriage are divided into the ceremonies 
which surround the essential feature of the marriage—the ex
pression of consent of both parties—and the ceremonies which 
may be performed at any time after the marriage has taken 
place (namely, the nuptial blessing). The first-named cere
monies are obligatory, and may not be omitted except in a case 
of necessity; the ceremonies of the nuptial blessing are not 
strictly speaking obligatory, but the pastor is exhorted by the 
Code to see that the parties receive this blessing. The sacred 
rites of marriage are given in the Roman Ritual, but the Church 
permits dioceses and countries to follow the laudable and ap
proved local customs. From this concession it does not follow 
that each pastor is at liberty to employ ceremonies and prayers 
according to his own liking. As a rule, the diocesan statutes 
(or the laws of Provincial and National Councils) have their 
regulations in the matter of the ceremonies at marriage. Apart 
from positive enactments, customs which have been generally 
adopted*  in a diocese and are of sufficiently long standing to 
merit the name of accepted customs, may be followed in ref
erence to ceremonies at marriage.

The liturgical form of celebrating marriage, even second mar
riages, is gravely obligatory. In case of necessity, however (e.g., 
in danger of death, because of lack of time, danger of grave 
harm, etc.), the marriage may be celebrated with the observance 
of the essential juridical form only. According to the Roman 
Ritual (Tit. VII, c. 2), the pastor vested in surplice and white 
stole (or Mass vestments, if the Nuptial Mass follows) interro
gates the parties concerning their mutual consent. Then, while 
they join their right hands, he says: Ego conjungo, etc. Finally, 
he blesses the ring and, while the groom places it on the ring 
finger of the bride’s left hand, says: In nomine, etc. It is con
cluded with the versicles and Oration, Rcspice.

1130. The nuptial blessing which the Church desires the 
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parties to receive may be given either immediately after the 
marriage ceremony or at a later date. Ordinarily, the blessing 
can be given only in conjunction with Holy Mass and during 
the open season. However, Canon 1108 gives the local Ordinaries 
power to permit the nuptial blessing, ex justa causa, also during 
the forbidden seasons. The new faculties of the bishops of the 
United States empower the bishop to allow the giving of the nup
tial blessing outside of Holy Mass. On the days on which the 
rubrics of the Roman Missal allow the Votive Mass “Pro Spon
sis,” this Votive Mass is to be taken for the nuptial blessing. On 
the days on which the rubrics do not permit the Votive Mass, the 
Mass of the day is to be taken and the oration from the Mass 
“Pro sponsis,” is to be added to the oration or orations of 
the Mass of the day. If two or more couples wish to receive the 
nuptial blessing during the same Mass, the marriage ceremony 
preceding the Mass is gone through with each couple separately, 
but the prayers of the nuptial blessing which are said over the 
married couples after the Pater Noster and before the Last 
Blessing of the Mass may be said in the plural over several 
couples. If the woman is a widow and has received the nuptial 
blessing in a former marriage, she cannot again receive the nup
tial blessing. If the man is a widower but the woman was not 
married before, or, if married, did not receive the nuptial 
blessing at her former marriage, the couple can receive the 
blessing.

1131. In marriages between Catholics and non-Catholics the 
questions eliciting the consent of the parties are to be put by 
the priest, as demanded by Canon 1095. All sacred rites, how
ever, are forbidden, and the marriage ceremony is not to take 
place in the church. If from this prohibition greater evils are 
anticipated, the Ordinary may allow some of the usual sacred 
ceremonies, excepting always the celebration of Mass (Canon 
1102).

The Church does not favor marriages of Catholics with non
Catholics, even in cases in which the non-Catholic is entirely 
willing to let the Catholic party practise his religion and bap
tize and raise the children in the Catholic faith. In such mar
riages no other ceremonies or sacred rites may be employed 
except what is essential to a valid marriage contract. From 
the earliest times of the Church to the present day, it has been 
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forbidden to admit non-Catholics to take an active part in the 
liturgical functions of the Church. Wherefore, the Code rules 
that the marriage of Catholics with non-Catholics shall not be 
accompanied by any sacred rites, but the priest shall merely ask 
for the marriage consent of both parties and get their answer 
to his questions.209 By other Decrees of the Holy See it has been 
made plain that the marriage must not take place in church, 
that the priest shall not wear any sacred vestments but only his 
clerical garb, and that he shall not bless the ring nor pronounce 
other liturgical prayers over the parties.270 Not only the Votive 
Mass pro sponsis but also any other Mass is forbidden, if from 
the circumstances it can be considered as the completion of the 
marriage ceremony, as the Committee for the Authentic Inter
pretation of the Code has declared.271

By way of exception, the Code permits the bishops to allow 
some of the sacred ceremonies to take place in marriages of 
Catholics with non-Catholics, if the refusal of all sacred rites 
might occasion trouble, but the bishop cannot allow them to be 
married with a Mass, much less to receive the nuptial blessing 
in Mass. Here in the United States there is as a rule no reason 
why sacred rites should be employed at these marriages, and it 
has been done very rarely, if ever. In some countries in Eu
rope, the Protestants felt very much offended if they were not 
permitted to marry a Catholic in church. It was, therefore, 
quite common in some places to have the mixed marriages in 
church, but there was always a distinction made between mar
riages of two Catholics and mixed marriages.

If the non-Catholic party absolutely refuses to give a guar
antee that he will not interfere with the practice of religion 
by the Catholic party and have all the children baptized and 
raised in the Catholic faith, the Code (Canon 1061) states that 
in such cases the Church does not dispense the Catholic from 
the impediment of mixed religion or of disparity of cult, and 
consequently the bishop cannot make use of his faculties of 
dispensation. Any faculties to assist passively at illicit mixed 
marriages, which may have been given formerly by the Holy

■•Holy Office, November 26, 1919; Linser Quartalsehrift, LXXIV, 249. 
™ Instructio Secretarii Status Jussu Pii PP. IX, Nov. 15, 1858; Col

lectanea de Prop. Fid, I, n. 1169.
«November 10, 1925; Acta Ap. Sedis, XVII, 583. Cfr. App. Ill, (22) 

(g and h).



CANON 1103 789

See to any place, region or country, have been revoked by 
Canon 1102, § 1. So declared the Committee for the Authentic 
Interpretation of the Code on March 10, 1918.272 If, despite the 
refusal of the Ordinary to grant the dispensation, the Catholic 
party marries outside the Church but later on is truly sorry for 
his sin, the faculties of the American hierarchy empower the 
bishop to validate the marriage by the sanatio in radice, if it 
cannot be validated in the ordinary way, either because the non
Catholic party cannot without great danger to the Catholic be 
informed of the invalidity of the marriage before the Church, 
or because the non-Catholic refuses to make the promises, or 
refuses to go to the priest.

Recording of Marriages
1132. After the celebration of marriage the pastor, or the 

priest who takes his place, shall as soon as possible enter in 
the marriage record the names of the married couple and of the 
witnesses, the place and date, and other particulars prescribed 
by the ritual and the Ordinary of the respective diocese. The 
pastor or his substitute shall make the entry, even if another 
priest delegated either by himself or by the Ordinary assisted 
at the marriage.

The pastor shall also, in accordance with Canon 470, § 2, 
make a note in the baptismal record that the parties contracted 
marriage in his parish on such a day. If one or both parties 
were baptized in another parish, the pastor in whose parish the 
marriage took place shall send notice of that fact to the pastor 
where the parties were baptized, which notice he may send either 
directly or through the episcopal curia.

Whenever marriage was contracted without the assistance of 
the pastor or a delegated priest in places where an authorized 
priest could not be had for a month, or in danger of death (as 
described in Canon 1098), the priest who happened to be pres
ent, or otherwise the witnesses together with the contracting 
parties, are bound to sec that the marriage is entered in the 
prescribed records as soon as possible (Canon 1103).

1133. The question is raised by this Canon whether the re
cording of the marriages is a personal duty of the pastor, which 
he cannot commit to others. The Roman Ritual orders that the

mActa Ap. Sedis, X, 120.
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pastor make the entry with his own hand (manu sua). It is a 
general rule of law that one can delegate another person to 
fulfill the duties of one’s office unless they are of their nature 
of a personal character, or the law explicitly demands personal 
attention to a certain duty of one’s office. From the words of 
the Code one cannot prove that the pastor is forbidden to com
mit that duty to somebody else. The Code merely commands that 
the pastor or the priest who takes the place of the pastor (e.g., 
during the vacancy of the parish, during the absence of the 
pastor, etc.) keep the record of marriages. Whether he writes 
that record himself, or commits it to somebody else, is imma
terial in so far as the wording of the Code goes.273 It is, how
ever, generally held by canonists that the keeping of an exact 
marriage record is a grave duty, for the very purpose of the 
record indicates this gravity.

1134. The rule that the marriage record is to be entered 
also in the baptismal record of the parties was first enacted as 
a general law in the “Ne Temere” Decree, and that law is re
tained by the Code. If the parties were not baptized in the 
parish where the marriage takes place, the pastor is obliged to 
send a copy of the marriage record to the pastor (or pastors) of 
the place (or places) where the parties were baptized. He may 
send the notice either directly or through the chancery office of 
his own diocese. An Instruction of the Sacred Congregation of 
the Sacraments, June 26, 1921, supplements the Code by more 
specific directions as to the entry in the baptismal record, saying 
that the notice which the pastor of the place of marriage sends 
to the place of baptism must be . a complete marriage record, 
and must be authenticated by the full name of the pastor and 
the seal of the parish.274 According to a declaration of the 
Sacred Congregation for the Oriental Church of July 13, 1928, 
whenever the parish of baptism is located in territory which is 
under the control of Russia, the notification, in order to avoid 
the danger of loss, is to be sent to the Pontifical Commission for 
Russia.270

83Cappello, “De Sacram.,’* HI, n. 718; Petrovits, “New Church Law 
on Marriage,” n. 515; Linneborn, “Grundriss des Ehcrcchts,” 386; Ayrin- 
hac, “Marriage Legislation,” n. 267; De Smet, “Do Spons, ot Ma trim.,” 
n. 700.

Acta Ap. Sedis, XIII, 348.
XX, 260.
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Chapter VH

THE MARRIAGE OF CONSCIENCE

1135. By a marriage of conscience is meant a marriage con
tracted without the publication of the banns and in secret, in 
accord with the following Canons. The local Ordinary may 
allow such a marriage for very grave and urgent reasons; the 
vicar-general cannot give permission for a marriage of con
science except by special mandate of his Ordinary (Canon 
1104).

The laws of the Church in reference to the publication of the 
banns and other formalities to be observed in the celebration 
of marriage are intended to give marriage the character of a 
public contract. The publicity has the purpose of preventing 
parties from living together as husband and wife without due 
authorization of the Church. Furthermore, the publicity of the 
marriage contract prevents to a certain degree at least the de
ception of young ladies by unscrupulous men and vice versa. 
Wherefore, the Council of Trent states that the Catholic Church 
has always detested and forbidden secret marriages.270

In his Encyclical “Satis Vobis,’’ of November 27, 1741, Pope 
Benedict XIV prescribed the rules to be observed in the secret 
marriages, and the Canons of the Code on the marriage of 
conscience are largely taken from that document.277

It may happen that two persons cannot publicly contract 
marriage, and at the same time circumstances may be such that 
the parties should be married to avoid secret sinful relations 
and the illegitimacy of their offspring. The Code requires a 
very grave and urgent reason before the local Ordinary may 
allow a secret marriage. Cases in which either the civil law 
prevents parties from getting married, or where there is unjust 
and violent opposition of the parents, and where at the same 
time the spiritual welfare of the parties calls for marriage, 
seem to be contemplated by the Code.

1136. The permission to contract a marriage of conscience 
imposes the promise and grave obligation to observe the secret 
on the priest who witnesses the marriage, on the witnesses, on

wScssio XXIV, cap. 1, De Reform. Matrim.
Fontes Cod. Jur. Can./’ I, n. 319.
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the Ordinary and his successors, and also on the contracting 
parties as long as one of the parties does not consent to the 
publication of the marriage (Canon 1105).

The obligation of secrecy is demanded by the law of the 
Code in favor of the parties. If both parties consent to have 
their marriage made known, the obligation of secrecy imposed 
by the law on the persons mentioned in Canon 1105 ceases. 
However, one of the married parties cannot without the consent 
of the other make the marriage known, for each party is equally 
entitled to the right of secrecy. From the common principles 
of moral theology it follows that, if any other persons besides 
those mentioned in the Code obtain knowledge of the secret 
marriage, they are bound by the obligation of secrecy; and are 
forbidden to make the marriage known without the consent of 
the parties. It is necessary that the parties who are secretly 
married conduct themselves in public in such a manner that 
they do not give scandal, for, if they are generally considered 
unmarried, they cannot conduct themselves as married persons 
before others. Wherefore the Code continues:

1137. The obligation of the promise to keep the marriage 
secret, which is imposed by law on the local Ordinary, does not 
bind him in cases wherein the keeping of the secret would cause 
scandal or gravely impair the sanctity of marriage, or if the 
parents do not have the children born of such a marriage bap  
tized, or if they have them baptized under fictitious names with
out giving the Ordinary within thirty days notice of the birth 
and baptism of such children with a truthful statement of the 
names of the parents; nor does the secret bind the Ordinary 
if the parents neglect the Christian education of their children 
(Canon 1106).

*

This Canon enumerates the cases in which the local Ordinary 
is not bound to keep the secret imposed by law whenever he 
permits a marriage of conscience. The persons who are per
mitted by the Ordinary to contract a secret marriage must faith
fully observe the law regulating such a marriage. Above all, 
they may not inflict the stigma of illegitimate birth on their 
offspring and make it impossible to prove in later years that 
the children were born of legitimate wedlock.

1138. The marriage of conscience is not to be entered in the 
ordinary records of marriage and baptism, but is to be entered 
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in a special record kept in the secret archives of the diocesan 
Curia, in the manner directed in Canon 379 (Canon 1107).

Proof must be available of every marriage legitimately con
tracted, and for this purpose the Church demands that each 
pastor keep a marriage record. Besides, the marriage is also 
to be entered in the baptismal record in the parishes where the 
parties were baptized. The record of secret marriages is not en
tered in the common parish record, but in a special book kept in 
the secret archives of the diocesan Curia. The baptism of chil
dren born of a secret marriage is not to be entered in the 
ordinary baptismal record of the parish but in a special record 
kept in the secret archives of the diocesan Curia, unless both 
parties consent to have the baptism registered under their true 
names. If they give fictitious names for the entry of the baptism 
in the parish register, they must within thirty days after such 
baptism inform the Ordinary of the diocese in which they reside 
of the true names so that the bishop can enter the baptism in 
the secret archives of the diocese, and thus make it possible to 
prove the legitimate birth of the children.

If the Ordinary allows a marriage of parties who are for
bidden by the civil law to marry for reason of some impediment 
of that law, great care must be taken that the marriage remains 
secret, because fine or imprisonment awaits the priest who wit
nesses a marriage forbidden by law. If the spiritual welfare 
of the parties demands t hat they be married, and such marriage 
is possible under the law of the Church but is not possible under 
the laws of the state, there is an unavoidable conflict between the 
duty of conscience and the law of the state. The words of St. 
Peter apply: “If it be just, in the sight of God, to hear you 
rather than God, judge ye” (Acts. iv. 19).

Chapter VIII

TIME AND PLACE OF THE CELEBRATION OF MARRIAGE

1139. Marriage may be contracted at any time of the year. 
Only the solemn nuptial blessing of marriage is forbidden from 
the First Sunday in Advent to Christmas Day inclusively, and 
from Ash Wednesday to Easter Sunday inclusively. The local 
Ordinaries may permit the solemn nuptial blessing during these
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seasons for a good reason, subject to the laws of the sacred 
liturgy, but they must admonish the parties to refrain from too 
much pomp (Canon 1108).

The forbidden seasons in the law before the promulgation 
of the Code ran from the First Sunday in Advent to the Epiph
any inclusive, and from Ash Wednesday to the octave of Easter 
(Low Sunday) inclusive. The general law of the Church did not 
forbid Catholics to marry during these seasons, but only forbade 
the solemn nuptial blessing and public wedding festivities on an 
elaborate style. The statutes of many dioceses were far stricter 
than the Church. Thus, many forbade the publication of the 
banns and simple marriage during the forbidden seasons; other 
statutes forbade people to marry on Sundays or holydays of 
obligation throughout the year, while some dioceses forbade 
marriage in the afternoon or evening. Commentators on the 
Code have discussed how far these laws of the various dioceses 
are modified or abolished by the Code. It is a well-known prin
ciple of law that an inferior legislator (the bishop in the case 
under discussion) cannot restrict or take away a right or liberty 
granted by the law of the Supreme Pontiff. If the inferior 
authority could do so, his power would be greater than that of 
the Supreme Legislator of the Church.

Now, the Code states that marriage may be contracted at 
any time of the year. The diocesan law cannot, therefore, for
bid marriage on Sundays and holydays of obligation, or during 
Advent, Lent, or any other season. The banns can and must, 
therefore, be published at any time of the year, just as marriage 
is allowed any time of the year. The legality of the diocesan 
statutes forbidding marriage at certain hours of the day (viz., 
afternoon or evening) is also debated by commentators on the 
Code. At first sight, one is inclined to judge that such a dio
cesan law is in opposition to the law of the Code, and therefore 
void, because the Code without restriction or distinction allows 
marriage at any time of the year. Nevertheless, many commenta
tors on the Code argue from Canon 1171 that the bishop can 
forbid marriage to be celebrated in the evening or at night. 
That opinion seems to be well founded, provided there is serious 
reason to fear abuses, for Canon 1171 states that the Ordinary 
of the diocese has the right to fix the hours for the performance 
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of the sacred rites in churches and chapels of his diocese. The 
same commentators argue that in the former law there was 
also a prohibition to contract marriage in the evening or at 
night,278 and that the law of the Code does not change the 
former law unless the wording of the Code is such that the cor
rection of the old law is apparent. There is no doubt that the 
Church has always desired that the parties be married at Holy 
Mass, and that they receive Holy Communion at the Mass, but 
there seems to have been no general law forbidding the simple 
marriage ceremony at any hour of the day or night. Individual 
abuses are no reasonable motive for depriving the rest of the 
people of a liberty granted by the common law; otherwise we 
would soon be so hedged in by law that we could not possibly 
avoid violating it, and that would be the surest way to kill 
respect for all law.

The forbidden seasons are not so strict in the Code as they 
were in the former law. The Code grants the local Ordinaries 
power to permit the solemn nuptial blessing even during the 
forbidden seasons, and, if he permits it, the Votive Mass “Pro 
sponso et sponsa” is to be said, unless the rubrics of the Missal 
forbid the Votive Mass on that day. The Sacred Congregation of 
Rites on June 14, 1918, declared that during the closed seasons 
the Votive Mass pro sponsis may be celebrated on all days except 
Sundays, actual and suppressed feasts of precept of the first and 
second class, privileged ferias, and the vigil of Christmas. If 
the Ordinary allows the nuptial blessing on Christmas Day or 
Easter Sunday, the commemoration pro sponsis is to be added to 
the Oration of the feast under one conclusion, though these 
feasts (as well as Epiphany, Pentecost, Trinity Sunday and 
Corpus Christi) exclude every other oration. Finally, it de
clared that the Votive Mass pro sponsis is not permitted on the 
privileged vigils of Pentecost and Epiphany occurring outside 
the closed seasons.270 Whenever the Votive Mass pro sponsis is 
forbidden, the Mass of the day is to be said with the commemo
ration from the Mass pro sponsis, and the prayers to be read 
over the married couple after the Pater Noster and before the 
last blessing are also taken from that Votive Mass.

w Cappello, "De Sacrani.,” Ill, n. 726.
"• Acta Ap. Sedis, X, 332.
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Place where Marriage is to be Contracted

1140. Marriage between Catholics shall be contracted in the 
.parish church, and cannot take place in another church, public 
or semi-public oratory without the permission of either the local 
Ordinary or the pastor. The local Ordinary may not permit 
the celebration of marriage in private houses except in some 
extraordinary case and for a good reason. The Ordinary shall 
not permit marriages to take place in the churches or chapels 
of seminaries or of religious women, except in a case of urgent 
necessity and with due precautions.

Marriages between a Catholic and a non-Catholic shall be 
contracted outside the church. If, however, the Ordinary judges 
that this rule cannot be enforced without causing greater evil, 
it is left to his discretion to dispense with this prohibition but, 
as was stated in Canon 1102, he may never permit the - celebra
tion of Holy Mass at such a marriage (Canon 1109). The pro
hibition of Mass at such marriages includes not only the Votive 
Mass pro sponsis, but also any other Mass, if from the circum
stances it can be considered as a completion of the marriage 
ceremony.280

Since the witnessing of the marriage contract is a function 
reserved to the pastors by the general law of the Church, the 
marriage is to take place in the parish church and, as a rule, in 
the proper parish of the bride. The pastor and the bishop may 
delegate another priest to witness marriages, and they may 
permit the marriage to take place in another church or oratory, 
except those of seminaries and of religious women. As the Code 
restricts the power of the bishop to allow marriages in the last- 
mentioned places to cases of urgent necessity, it will be very 
rarely possible to grant such a permission.

1141. Marriage may not, as a rule, be contracted in private 
houses, but the Code gives the local Ordinary authority to allow 
it in extraordinary cases. This rule evidently applies to mar
riages between Catholics as well as to marriages between Cath
olics and non-Catholics, for the Code rules that marriages 
generally may not be contracted in private houses. Just what 
case is contemplated by the Code when it speaks of some 
extraordinary case, it is difficult to say. It docs not seem to be a

"o Committee, November 10, 1925; Acta Ap. Sedis, XVII, 583. 
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sufficient reason because the non-Catholic or the Catholic party 
is wealthy, and that his wishes should be granted. That offends 
the common people who have built thousands of churches, 
schools, convents and all kinds of Catholic institutions of charity 
at the cost of personal sacrifices far greater than any made by 
the rich. Marriage at home is not forbidden in a case of neces
sity—for instance, when one of the parties is unable to go to 
church without great difficulty—for such cases are usually not 
specially provided for in laW.

1142. Marriages between Catholics and non-Catholics are 
not to take place in a church or any place of divine worship. 
The usual place for these marriages is the pastor’s residence. 
The Code does not indicate where these marriages should be 
contracted, but here in the United States the diocesan statutes 
usually designate the pastor’s residence as the place, for there 
is the office where the parishioners transact business with the 
pastor, and it is an appropriate place for such marriages. The 
bishop can allow mixed marriages in church with some religious 
ceremonies, if the prohibition of the common law might arouse 
the animosity of non-Catholics against the Church, or other 
serious troubles might result from the prohibition.

' Chapter IX

OF THE CONSEQUENCES OF MARRIAGE

1143. From valid marriage there arises between the married 
couple a bond perpetual and exclusive of its very nature. 
Christian marriage, moreover, bestows the grace of the sacra
ment on parties who place no obstacle in the way (Canon 1110).

We have already seen that it is the teaching of the Church 
that Christ restored marriage to its pristine dignity by giving 
marriage the character of a permanent union between husband 
and wife and abolishing polygamy and divorce. This applies to 
all marriages. Marriage between Christians has the additional 
dignity of a sacrament. If a Catholic gets a dispensation to 
marry an unbaptized person, it is a disputed question whether 
the Catholic party receives the sacrament. The better opinion 
seems to be on the side of the many theologians who hold that 
the Catholic party in such a marriage does not receive the sacra- 
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ment, for, on the one hand, the parties administer the sacrament 
to each other, and, on the other, the traditional teaching of the 
Church does not give to unbaptized persons the power to admin
ister any other sacrament than baptism in case of necessity.281

Mutual Rights of Husband and Wife

1144. Both married parties possess from the moment the mar
riage contract has been concluded equal rights and duties con
cerning the actions proper to conjugal life (Canon 1111).

The primary purpose of marriage is, according to the law 
of God, the procreation of children. To that end sexual inter
course of the married couple is necessary, and it is therefore 
understood that, by the marriage contract, each party gives to 
the other the right to sexual intercourse. Marriage as willed 
by God includes this right and duty of married persons, so 
much so that the parties cannot contract marriage and at the 
same time refuse to surrender to each other this right. As the 
direct object of the marriage contract, this right imposes a strict 
obligation of justice on each party not to refuse the exercise 
of that right when either party asks for it in a proper manner 
(I Cor., vii. 5).

Here may be mentioned a peculiar concession of the Law of 
the Decretals, which is now indirectly revoked by Canon 1111, 
namely, that either party had the right to refuse conjugal inter
course during the first two months after marriage, if the party 
was considering entrance into a religious order.282

1145. The Code continues: Unless the special law rules other
wise, the wife shares in the state of her husband as far as 
canonical effects are concerned (Canon 1112).

This Canon has reference to the standing of the husband in 
ecclesiastical affairs—not to his secular state or temporal goods 
and affairs, which are regulated by the civil law of the nations, 
and differ in the various countries. An illustration of what is 
meant by this rule of the Code is seen in Canon 93, which 
states that the wife shares the domicile of her husband; and in 
Canon 1229, which states that the burial place of the husband 
is also the burial place of the wife. v

“Wernz, "Jus Decretalium,” IV. n. 44.
■“Gasparri, <fDe Matrimonio/*  II, n. 1296.



CANONS 1111-1113 799

Joint Duties of Married Couple towards the Children

1146. The parents are bound by a most serious obligation to 
provide to the best of their ability for the religious and moral as 
well as the physical and secular education of their children and 
to care for their temporal welfare (Canon 1113.).

The Canon just quoted summarizes the obligations which the 
natural law imposes on married persons with reference to their 
children. The spiritual, physical, and civic education, and the 
spiritual and temporal welfare of the children, are naturally in 
the hands of the parents. The parents are indeed subject to 
direction and control in these duties. In spiritual affairs they 
are controlled by the authority of the Church, in the physical 
and temporal affairs by the authority of the civil government 
of their country, but these two powers may not destroy the 
inherent right of the parents to the custody, care and education 
of their children. There is a tendency in these days on the part 
of the civil power to deprive the family of its inherent and 
inalienable rights over the children, which tendency is just as 
dangerous as the attempts of the state to interfere with the 
inherent rights of personal freedom of its citizens. It is old- 
time slavery in another form.

There are certain obligations of the divine law, which parents 
must fulfill towards their children, and which are restated in 
various places in the Code. Thus, they are obliged to have their 
children baptized as soon as possible (Canon 770), and this obli
gation extends to the fetus, if abortion should occur, and to mon
strosities (Canons 747 and 748). They must see that they receive 
catechetical or religious instruction (Canon 1335). After they 
have reached the use of reason, parents must see that they receive 
the Holy Eucharist, especially if they are in danger of death 
(Canon 860). In keeping with their obligation to provide moral, 
religious and Catholic education for their children, parents must 
send them to Catholic schools, unless there is a grave reason for 
sending them elsewhere. This reason must be approved by the 
local Ordinary, and then the parents are obliged to take the 
necessary precautions against the danger of perversion (Canon 
1374). Finally, they must not prevent their grown children from 
embracing the religious life or priesthood (Canons 538 and 971), 
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nor force them into it (Canon 2352), or into the married state 
(Canon 1087).

Rules by which Legitimacy of Children is Determined

1147. Legitimate children are those conceived or born in 
valid marriage, or in a marriage contracted in good faith though 
invalidly. If, however, married persons were forbidden to have 
conjugal intercourse at the time of the conception of a child, 
because one or both parents had after the marriage made solemn 
religious vows, or the husband had received major orders, the 
child conceived in this unlawful intercourse is illegitimate 
(Canon 1114).

It suffices that the child be born in legitimate wedlock. If 
a man has sexual intercourse with a woman before he is married 
to her and a child is conceived, the child is legitimate if at the 
time of its birth the man is validly married to the woman with 
whom he had intercourse before marriage. Even if a married 
man commits adultery with another woman and she conceives 
and his wife dies and he marries the woman with whom he 
committed adultery before the child is born, the child is legiti- 
mate because born in legitimate wedlock.

A child conceived or born in an invalid marriage is legiti
mate if that marriage was contracted in good faith. It suffices 
that one of the parties to the marriage was in good faith, so 
that the marriage has the effect of a valid union as far as the 
legitimacy of the children is concerned, until both parties know 
for certain of the invalidity of their marriage (cfr. Canon 1015, 
§4).

The rule of the second part of Canon 1114 is an exception 
to the general principle that a child conceived or born in legiti
mate wedlock is legitimate. The Church under certain condi
tions gives permission to married persons to enter a religious 
order or to enter the priesthood. When such persons have made 
solemn religious vows or have received major orders, they are 
forever forbidden to live in marriage. If they have sexual inter
course after one or both have thus consecrated their lives to 
God, the child conceived of such intercourse is illegitimate.

1148. The father of a child is he who appears to be such 
by lawful marriage, unless there are manifest proofs to the con
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trary. The children who are born at least six months from the 
date of the marriage, or within ten months from the date of 
the dissolution of conjugal life, are in law presumed legitimate 
(Canon 1115).

The principle, “nemo malus nisi probetur/’ induces the Code 
to lay down the rule that without convincing proof the wife 
must not be considered to have conceived a child through adul
terous intercourse with another man, and her husband is to be 
considered the father of the child. The assertion of either the 
wife or the husband, or their united testimony, that the child 
is not legitimate, is no proof in Canon Law of the illegitimacy 
of the child. Sound public policy demands that the honor and 
the future welfare of the child be absolutely protected by the 
law of the Church, and the laws of the various states of our 
country follow the same policy. Very stringent proofs are re
quired to prove the illegitimacy of a child born of a married 
woman.

1149. With reference to a child born soon after marriage, 
and a child born of a married woman after the death of her 
husband, or after the discontinuation of conjugal life for other 
reasons, the Code in the first case takes the shortest possible 
period of gestation (six months) and in the second case the 
longest possible period (ten months). There is some difficulty 
in determining whether a child is legitimate, if a married 
woman gives birth to a child within less than six months after 
her marriage. Some commentators apply the principle of Canon 
1114 to the case, and say that the child is legitimate because it 
is born in legitimate wedlock. If that rule of the Code decided 
the case, it was superfluous to add the second sentence to Canon 
1115. How can the Code suppose a child born three or four 
months after marriage to be legitimate, unless it build its legal 
presumption on the supposition that the present husband had 
sinful intercourse with his present wife before they were mar
ried? The presumption may be very probable, but legal 
presumptions are not founded on the assumption of crime. 
Wherefore, we believe that one may not speak of such a pre
sumption in law. Vlaming thinks that the newly wed husband 
can by his declaration that the child is his, establish the legiti
macy of the child.288 However, if the law declares a child

■•“Protect. Juris Matrim.,II, n. 688.
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illegitimate when born to newly wed persons before six months 
have elapsed after marriage, it is difficult to understand how the 
mere declaration of the ^husband can overcome the contrary 
presumption of law. One may argue that the Code does not 
declare a child born before six months of married life illegiti
mate, but merely states that, if six months of married life have 
elapsed, the child born is presumed to be legitimate. Canon 777 
may perhaps be quoted in favor of thus establishing the legiti
macy of the child, for there the Code speaks of the baptism of 
illegitimate children and rules that the name of the father may 
be entered in the baptismal record as the father of the child if of 
his own accord he requests in writing or before two witnesses 
that the pastor should enter his name.

Legitimation by Subsequent Marriage

1150. Children born of unmarried persons who at the time 
of the conception, or during pregnancy, or at the time of birth, 
were free to contract a valid marriage, are rendered legitimate 
by a subsequent valid marriage and also by an invalid marriage 
contracted in good faith. It is immaterial whether the marriage 
is newly contracted, or a former invalid marriage is validated, 
and the legitimation of the children already born takes place 
even if the marriage is not consummated by conjugal inter
course (Canon 1116).

Illegitimate children are in law distinguished into two main 
classes, natural and spurious. The spurious children are sub
distinguished into adulterous, sacrilegious, incestuous, and ne
farious. The children born of unmarried parents who were not 
prevented by any invalidating impediment from contracting 
marriage at the time of conception, or pregnancy, or birth of 
the illegitimate child, are called natural children (filii natu
rales). If the parents were not at the times stated capable of 
contracting a valid marriage for reason of an invalidating 
impediment, the children are called spurious (filii spurii). The 
spurious children are called adulterous, if born from adulterous 
intercourse; they are called sacrilegious, if one or both parents 
were either in solemn religious vows, or if the father was in 
major orders; they are called incestuous, if the parents were 
blood-relations or relations by marriage in those degrees which
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invalidate marriage; they are called nefarious, if the parents of 
the illegitimate child were blood-relations in the direct line. 
Only the first class of illegitimate children (the filii naturales) 
are made legitimate by a subsequent marriage. However, Canon 
1051 concedes that, by a dispensation from a diriment impedi
ment of marriage granted by ordinary power or by power dele
gated by a general indult, the legitimation of the offspring of 
the parties who get the dispensation is ipso facto granted, with 
the exception of adulterous and sacrilegious children. It should 
be noted, however, that, as the Committee for the Authentic 
Interpretation of the Code declared on December 6, 1930, the 
legitimation of offspring, bom while the natural parents were 
under the impediment either of age or disparity of cult, is not 
effected by the subsequent marriage when the impediment has 
ceased before the marriage.284 In ’such cases the subsequent or 
valid marriage is contracted without a dispensation, which is 
then not necessary, and therefore there is no concession of 
legitimation according to the norm of Canon 1051.

Children legitimated by subsequent marriage are, in so far 
as canonical effects are concerned, held equivalent in all things 
to legitimate offspring, unless the Canons explicitly rule other
wise (Canon 1117). Various Canons explicitly state that any 
person born outside of legitimate wedlock, though rendered 
legitimate by subsequent marriage, cannot be promoted to cer
tain high ecclesiastical dignities, e.g., the cardinalate (cfr. Canon 
232), the episcopate (cfr. Canon 331), an abbacy or prelacy 
nullius (cfr. Canon 320).

Chapter X

OF THE SEPARATION OF MARRIED PERSONS

ARTICLE I,—OF THE DISSOLUTION OF THE BOND OF 
MARRIAGE

1151. The valid marriage of Christians, consummated by the 
conjugal act, cannot be dissolved by any human authority for 
any reason; death alone can dissolve the bond (Canon 1118).

A non-consummated marriage between baptized persons, or 
m Acta Ap. Sedis, XXIII, 25.
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between baptized and unbaptized persons, is dissolved auto
matically by law through solemn religious profession and also 
by a dispensation of the Holy See, when such is granted for 
a good reason at the request of both parties, or of one party, 
even though the other objects (Canon 1119).

This Canon states the two cases in which a valid marriage 
between Christians, or between a Christian and an unbaptized 
party, can be dissolved by' the authority of the Holy See, pro
vided such marriage has not been consummated by conjugal 
intercourse. The only kind of marriage bond which cannot 
be dissolved is described in Canon 1118—a valid and consum
mated marriage'between two Christians. Theologians point out 
that by the conjugal intercourse the words of Christ take effect, 
* ‘ et erunt duo in carne una ’ ’; and that the absolute indissolu
bility of the Christian marriage—“let no man put asunder what 
God hath joined’’—results only after conjugal intercourse fol
lowing the marriage of two Christians.

1152. Solemn religious profession dissolves the unconsum
mated marriage of Christians and also of Christians with unbap
tized persons. Theologians discuss whether the dissolution of 
the marriage bond by solemn religious profession rests on the 
natural law, or the ecclesiastical law, or the positive divine law. 
The official pronouncements of the Church do not decide the 
controversy, and the Council of Trent merely states: “ If anyone 
saith that matrimony contracted but not consummated is not 
dissolved by the solemn profession of religion by one of the 
married parties, let him be anathema. ’ ’285

The Supreme Pontiff can, in virtue of the plenitude of power 
resting with him, dissolve by dispensation an unconsummated 
marriage of Christians or of Christians and unbaptized persons. 
The dogmatic theologians discuss the history of this case and 
the reasons which prove that the Supreme Pontiff has this power. 
Whatever the weight of. their argumentation may be, one thing 
is certain, namely, that the Head of the Church must have 
God’s guidance when he proceeds to determine the extent of his 
power in a matter so vital to Christian morality.

The important prerequisite in both cases is to prove that the 
marriage was not consummated by conjugal intercourse. The 
whole procedure for the proof of the non-consummation of

•“Sessio XXIV, can. 6, De Matrimonio.
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the marriage is reserved to the Holy See. The obtaining of the 
information on and proof of the facts must of necessity be 
committed by the Holy See to others. A lengthy Decree of the 
Sacred Congregation of the Sacraments outlines in detail the pro
cedure for the proof of the non-consummation of the marriage, 
which Decree, together with the legal forms for the citation of 
the parties, interrogatory of the parties and the witnesses, etc., 
is given in the issue of the Acta Apostoticos Sedis of August 1, 
1923.285a

The Pauline Privilege

1153. The valid marriage of two unbaptized parties, though 
consummated, is dissolved in favor of the faith by the Pauline 
Privilege. This privilege does not apply in a marriage con
tracted between a baptized and an unbaptized party with the 
dispensation from the impediment of disparity of cult (Canon 
1120).

This privilege is based on the words of St. Paul in the First 
Epistle to the Corinthians, vii. 12-15: “If any brother hath 
a wife that believeth not and she consent to dwell with him: 
let him not put her away. And if any woman hath a husband 
that believeth not and he consent to dwell with her: let her 
not put away her husband. . . . But if the unbeliever depart, 
let him depart. For a brother or a sister is not under servitude 
in such cases. But God hath called us in peace.”

The first requisite is that the parties at the time of their 
marriage were both unbaptized; the second is that one of the 
parties be validly baptized after that marriage; the third is that 
the convert to Christianity interpellates the unbaptized party 
as stated in Canon 1121.

The author of the commentary on the thirteen Epistles of 
St. Paul, commonly called Ambrosiaster, who lived towards the 
end of the fourth century, speaks quite plainly of the Pauline 
Privilege. The passage referring to the Pauline Privilege is 
given in the Decretum Gratiani, but is erroneously ascribed to 
Pope St. Gregory I by Gratian.280 The Pauline Privilege is 
again mentioned in the Concilium Trullanum (692). After that 
the authorities are numerous as can be seen from the list given

■“•Seo Appendix IX.
*0. 2, 0. XXVIII, qu. 2.
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by Wernz.287 Finally, Pope Innocent III stated the law on this 
matter explicitly, and this law passed into the official collection 
of laws known as the “Decretals of Pope Gregory IX.” 288

The Interpellations

1154. Before the converted and baptized party can validly 
contract a new marriage, he must first interpellate the unbap
tized party, without prejudice to the precepts of Canon 1125, 
and ask: (1) whether the unbaptized party wishes to be con
verted and baptized; (2) if the unbaptized party does not want 
to be baptized, whether he (or she) is willing to live peacefully 
in marriage without offence to God (i.e., without interfering 
with the religious obligations of the convert). These questions 
must always be put to the unbaptized party, unless the Holy 
See has declared otherwise (Canon 1121).

The interpellations should be made normally with the au
thority of the Ordinary of the converted party in at least a 
summary and extrajudicial form, and the Ordinary is entitled to 
grant the unbaptized party at his (or her) request a certain 
length of time to reflect before making answer, with the warn
ing, however, that failure to answer within the specified time will 
be taken as a reply in the negative. Interpellations made pri
vately by the convert himself (herself) arc valid, and, if the 
above-mentioned form cannot be observed, are also licit: but in 
the latter case proof of the interpellation in the external forum 
must be established by at least two witnesses, or by other evi
dence acknowledged in law (Canon 1122).

If the interpellations have been omitted by declaration of 
the Apostolic See, or if the unbaptized party has expressly or 
tacitly given a negative answer, the baptized party has the right 
to contract a new marriage with a Catholic, unless after the 
reception of baptism he has given the unbaptized party just 
cause for separation (Canon 1123). The dispensation of the 
Holy See is here called a declaration, because in many cases it 
is a mere declaration of the Pauline Privilege. Natural justice 
demands that the converted party should lose the right to 
abandon the party whom he married in infidelity and to marry

91 ** Jus Decretalium,” IV, 1041.
m CC. 7, 8, De Divortiis, lib. IV, tit. 19. 
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another, if after his baptism he behaves in such a manner that 
the unbaptized party has just reason to separate from him.

The converted party does not lose the right to contract a 
new marriage with a Catholic, even though he has lived in 
marriage with the unbaptized party after his conversion. Where
fore, he can make use of his right to a new marriage with a 
Catholic if the unbaptized party afterwards changes his mind 
(as to peaceful cohabitation) and abandons the baptized party 
without a just cause, or does not live with the baptized party in 
peace and without blaspheming the Creator (Canon 1124). The 
purpose of the Pauline Privilege is to guarantee the converted 
party freedom to practise his religion and satisfy the obligations 
of Christian life assumed by baptism. If, therefore, the unbap
tized party pretends to guarantee this liberty of the Catholic 
party, but afterwards violates his promise, the converted party 
is free to divorce him provided the interpellations have been 
duly made or a dispensation from the obligation of making 
them obtained.

On July 11, 1886, the Holy Office declared that the marriage 
of two unbaptized persons of whom one becomes a Christian 
after the marriage, is not dissolved by the mere fact that one 
party gets baptized, but only at the moment of the new marriage 
of the baptized party.280 If, therefore, the other party also 
becomes a Christian before the first marries again, the Pauline 
Privilege does not apply.

1155. The interpellations or questions to be put to the unbap
tized party are so necessary that without them the convert can
not validly contract a now marriage, as is evident from the 
wording of Canon 1121. It seems that the new marriage of the 
converted party is not valid without the interpellations, even 
though it is useless to make them—for example, when the unbap
tized party has married again, or when it is impossible to make 
the interpellation because the converted party does not know 
where the other party lives. The facts themselves in these cases 
prove that the case of St. Paul is verified: “If the unbeliever de
part, let him depart.’’ Nevertheless, the Code states absolutely 
in Canon 1121 that the interpellations must always be made 
unless the Holy See has declared otherwise. Cappello sums up 
the controversy on the necessity of the interpellations in cases

Gasparri, “Do Matrimonio,’’ II, n. 1334.
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where they are useless or impossible, and concludes that the 
necessity of making the interpellations ceases if there is moral 
certainty that the unbaptized party persists in abandoning the 
baptized party, and if the interpellations cannot be made except 
with great difficulty or danger, or are altogether impossible. He 
then adds that the Supreme Pontiff has reserved to himself the 
judgment on the facts that are claimed to make the interpella
tions useless, or impossible, or very difficult. Finally, he con
cludes that, if the interpellations were in such cases illegitimately 
omitted, the marriage of the converted party seems to be invalid. 
This invalidity he ascribes to the positive law of the Church 
inhabilitating the convert from contracting a new marriage. He 
thinks that it would be valid under the divine law as promul
gated by St. Paul, if the Church had not added this invalidating 
condition to the use of the privilege.200

The position of Cappello is criticized by Arendt in the 
* * Ephemerides Theologicae Lovanienses, ’ ’ 201 who explains that, 
though the Pauline Privilege is granted only on condition that 
the interpellations be made, it was not granted irrespective of 
the Supreme Authority of St. Peter and his successors, but 
rather subject to that authority: consequently, where the Paul
ine Privilege with its explicit conditions becomes inadequate, 
the Supreme Pontiff can supply the inadequacy in favor of the 
promotion of the faith.

* * De Sacramentis, ’ ’ III, n. 776.
«I, 177.

The speculative question as to the necessity of the inter
pellations under the divine law in cases where they are useless 
or physically or morally impossible, remains unsolved. The 
commentators on the Code agree that, in practice, the declaration 
of the Holy See is necessary in these cases for the validity of a 
new marriage of the converted party. That declaration may be 
given either by law (e.g., in Canon 1125 for the cases there 
specified) or in individual cases at the application of petitioners.

Dispensation from tiie Interpellations

1156. In so far as they refer to marriage, the Constitutions 
of Pope Paul III (“Altitudo,” June 1, 1537), Pope St. Pius V 
(“Romani Pontificis,” August 2, 1571), and Pope Gregory XIII 
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(“Populis,” January 25, 1585), given to individual countries, 
are extended to all other countries in the same circumstances 
(Canon 1125). The parts of these Constitutions which refer to 
marriage are given in the Appendix of the Code (cfr. Vol. II, 
Documents IV-VI). By this Canon and the documents, the fol
lowing concessions are made:

(1) In countries where polygamy is practised, a man who 
becomes a Christian and who had before his conversion married 
several wives and does not remember which one he married first, 
may after his conversion marry any one of them. If he remem
bers which one he married first, he shall dismiss the others and 
retain the first (Constitution “Altitudo”);

(2) In countries where polygamy is practised and where a 
man has married and dismissed several wives, and finally he 
and one of his wives become Christians, he may retain the one 
who was baptized with him, though she is not his first wife 
(Constitution “Romani Pontificis”);

(3) In certain countries it frequently happens that one of 
a married couple is carried off by the enemy to a remote place, 
and cut off from all communication with his former spouse and 
relatives. If this captive or the party left behind becomes a 
Christian, and cannot without great danger or difficulty go or 
send messengers to question the other party whether he (or 
she) wants to be converted or at least live peacefully with the 
converted party, the Ordinaries and the pastors can allow the 
convert to marry any Catholic without the interpellation. 
The marriage is declared valid, even if later on it should become 
known that the other party had become a Christian before the 
second marriage took place, or that the other party had no 
chance to answer to the interpellation (Constitution “Populis”).

The Code states that these Constitutions, given to particular 
countries, are now to be considered given to all countries, but 
it adds that these dispensations are good only “in iisdem ad
junctis.” They are thus applicable only when and where the 
circumstances or conditions are the same as those outlined in 
the said Constitutions. Wherefore, they are not very practical 
in Christian nations, although they are of practical utility in 
the missions in heathen countries. Nevertheless, there is a prob
able opinion that the Ordinary may allow marriage without the 
interpellation if the converted party cannot at all or only with 



810 PRACTICAL COMMENTARY ON THE CODE 

grave danger and difficulty make such interpellation (Ver- 
meersch-Creusen, “Epitome luris Canonici,” II, ed. 1930, n. 
436).

Point of Time of Dissolution of First Marriage

1157. The bond of the former marriage contracted in infi- 
delity is dissolved only at the time when the converted party 
actually contracts a new and valid marriage (Canon 1126).

It is not the baptism of one of the parties that dissolves the 
marriage bond contracted by two unbaptized persons, but rather 
the new marriage entered into under the Pauline Privilege. 
Wherefore, the case must be such that the converted party can 
validly contract a new marriage—namely, that the other party 
remains unbaptized and that the baptized party has legitimately 
made the interpellation and received a negative reply. The 
interpellation may be dispensed with under certain circum*  
stances by the Holy See. If the other party has also become a 
Christian (perhaps in some non-Catholic denomination) by valid 
baptism before the party first converted married again, the 
Pauline Privilege no longer applies, for the words of St. Paul— 

•“if the unbeliever depart, let him depart”—are no longer veri
fied. Nevertheless, there is a good deal of controversy about the 
case where two unbaptized married persons were separated, and 
both, unknown to each other, became Christians. We have cases 
of that kind frequently in the United States. Here many people 
are not baptized, although in general they lead a Christian life; 
very frequently they get a divorce after the first marriage, drift 
apart and never hear of each other again. In such cases the 
making of the interpellation is practically impossible.

One group of theologians explains the above and similar 
cases of dispensation from the interpellation merely as an inter
pretation of the Pauline Privilege; another group explains them 
by saying that the Supreme Pontiff has power to dissolve the 
marriage contracted by two unbaptized persons when one party 
becomes a Christian, even though after the baptism of the one 
party they had conjugal intercourse. Also, when both parties 
have become Christians but have not had conjugal intercourse 
after both were baptized, the Supreme Pontiff must have the 
power to dissolve the marriage, for otherwise it would be difficult 
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to understand the faculty given by the Constitution “Populis” 
of Pope Gregory XIII.202

In Doubtful Cases the Pauline Privilege Has the Favor 
of the Law

1158. In a doubtful matter the Pauline Privilege enjoys the 
favor of the law (Canon 1127). This principle of the Code is not 
new, for it is found in almost the same words in a Decree of 
the Sacred Congregation of the Holy Office, April 19, 1899: 
“Mens est ut in dubiis, judicium sit in fidei favorem;” 203 When, 
therefore, it is questionable whether a convert to the Catholic 
faith can marry again under the Pauline Privilege, one must 
carefully investigate whether the state of facts justifies the ‘ 
application of the said Privilege. If some facts essential to 
the application of the Privilege remain doubtful, the Privilege 
may nevertheless be applied. Cappello enumerates the matters 
concerning which doubt may arise: (1) about the validity of the 
marriage contracted in infidelity; (2) about the person of 
the first wife (i.e., which was the first of several wives); (3) 
about the validity of baptism of one party; (4) about the 
sincerity of the unbaptized party to live peacefully with the con
verted party; (5) about the sufficiency of the reason for dispen
sation from the interpellation; (6) about the existence of the 
marriage contracted; (7) about the verification of all the condi
tions required for the application of the Pauline Privilege.204

1159. The cases which are likely to come under the observa
tion of the parish clergy in the United States will be cases where 
a non-Catholic becomes a convert to the Church, and where his 
baptism or the baptism of the other party to whom he was mar
ried before his conversion is doubtful. One may have one of 
the following cases: (1) both parties doubtfully baptized; (2) 
one party certainly baptized, the other unbaptized; (3) one 
party certainly baptized, the other doubtfully baptized; (4) 
one party unbaptized, the other doubtfully baptized.

In the first and fourth cases, there seems to be room for 
the application of the Pauline Privilege. Not to complicate 
matters, we suppose that the doubtful baptism was received in

•’On this controversy see Cappello, “Do Sacramentis,” III, 82G-831.
93 Collectanea de Prop. Fide, II, n. 2043.
•“‘De Sacramentis,” III, n. 788. 
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a non-Catholic sect, and that the marriage of the parties took 
place outside the Catholic Church and was valid. In either case 
both parties might be considered unbaptized, since it is doubtful 
whether any of the parties were validly baptized. If one of the 
parties becomes a Catholic and is baptized conditionally, as has 
to be done with a doubtfully baptized convert, he can, we believe, 
make use of the Pauline Privilege and marry again, provided 
he has first interpellated his partner in marriage and received a 
negative reply. If they are perhaps already separated by civil 
divorce and the interpellation is useless or cannot be made with
out great difficulty, a dispensation from the interpellation can 
be obtained from the Holy See.

There is a difficulty in these two cases about the doubtful 
baptism, for according to Canon 1070 a doubtful baptism is 
to be considered a valid baptism in the matter of marriage. 
Nevertheless, that rule of the Code does not seem to interfere 
with the Pauline Privilege, for Canon 1070 refers to the rule 
of Canon 1014, which states that marriage enjoys the favor of 
the law, and that therefore one has to stand for its validity in 
case of doubt, but that same Canon 1014 immediately adds that 
the favor of the law given to the Pauline Privilege prevails. 
Arendt, who discusses the Pauline Privilege in the'“Ephe
merides Theologicae Lovanienses,” would rather dissolve a valid 
marriage of a doubtfully baptized non-Catholic and an unbap
tized person (married after the Code became law) by dispensa
tion of the Supreme Pontiff from the bond of a matrimonium 
legitimum non ratum. He supposes the dispensation is given 
after the conversion and conditional baptism of the doubtfully 
baptized non-Catholic.205

1160. As to the case in which both parties were doubtfully 
baptized and both became converts to the Catholic Church, 
Arendt (if we understand him correctly) would dissolve the 
bond of the marriage,.not by the Pauline Privilege, but by a 
dispensation of the Supreme Pontiff from the matrimonium 
ratum non consummatum, provided the parties have not lived 
in marriage after both were baptized for certain.200 He criticizes 
severely the statement of Cerato207 that the marriage of two

•“I, 174.
»Ibid., 183. 31.
m"Matrimonium,” n. 127. 
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doubtfully baptized parties of whom one becomes a convert to 
the Catholic Church, can be dissolved by the Pauline Privilege. 
He argues that neither the Pauline Privilege nor a dispensation 
of the Supreme Pontiff can dissolve such a marriage, if the 
parties have had conjugal intercourse at all during their mar
riage. He holds that, through the doubtful baptism and the 
conjugal intercourse of the married couple, the marriage has 
probably become a matrimonium ratum et consummatum—that 
is to say, it is probably a consummated marriage of Christians 
from which the Pope cannot dispense.

The foregoing opinions on the meaning of Canon 1127 have 
been considerably upset by the recent Decree of the Holy Office 
which rules: (1) the Pauline Privilege cannot be applied to 
converts if a marriage was between two doubtfully baptized non
Catholics, and the doubt about baptism is insoluble; (2) 
if one party was unbaptized and the other doubtfully bap
tized, and the doubt about baptism is insoluble, the Ordinary 
cannot allow the use of the Pauline Privilege, but must in each 
case recur to the Holy Office (June 10, 1937; Acta Ap. Sedis, 
XXIX, 305).

1161. When one party is certainly validly baptized and the 
other is unbaptized or doubtfully baptized, the case is commonly 
considered not to fall under the Pauline Privilege. The valid 
baptism of one party seems to take the marriage out of the 
case contemplated by the Pauline Privilege. Can such a mar
riage be dissolved by the Supreme Pontiff, when one of the 
parties becomes a convert to the Catholic faith? The question 
is important, for here in the United States we have many mar
riages between baptized non-Catholics and unbaptized persons, 
and since the impediment of disparity of cult no longer invali
dates the marriages of baptized non-Catholics with unbaptized 
persons, the question whether the Holy See can dissolve that 
marriage bond is of practical importance. From the Papal 
documents (especially those quoted under Canon 1125), it seems 
that the only marriage which cannot be dissolved by the power 
of the Vicar of Christ is the consummated marriage of two 
Christians. On September 17, 1627, Pope Urban VIII stated 
that the marriages of infidels are not held to be so firm that 
they could not be dissolved “necessitate suadente.” The same 
remark may be applied to a marriage of an unbaptized person 
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and a baptized non-Catholic, since such a marriage is most 
probably not a sacrament. The Holy Office dissolved in favorem 
fidei the bond of a marriage entered into in 1919 by a baptized 
Anglican and an unbaptized person. The parties had been di
vorced and one of them had married again, while the other 
wanted to become a Catholic and marry a Catholic. The Holy 
See dissolved the bond of the first marriage. This case has not 
been reported in the official organ of the Holy See, but it is 
certain that the dispensation was granted in favorem fidei, No
vember 6, 1924.208

ARTICLE II.—OF THE SEPARATION OF MARRIED PERSONS

1162. Married persons are obliged to preserve the community 
of conjugal life, , unless a just cause excuses them from this 
obligation (Canon 1128).

A separation from bed and board has been allowed by the 
Church for just reasons. After the Reformation the Lutherans, 
who availed themselves of every possible opportunity to blame 
the Church for her teaching and practice, said that the Church 
was acting contrary to the Gospel of Christ by allowing the 
separation of married people for many reasons, while Christ 
allows separation for adultery only (Matt., v. 19). The Council 
of Trent, however, upheld the practice of the Church, and stated 
that “if anyone says that the Church errs by allowing the 
separation of married persons from cohabitation for a definite 
or for an indefinite time, let him be anathema.” 200 That con
troversy has long since died a natural death, for at the present 
time and for many years the Catholic Church has waged a 
singlehanded fight, not merely against unjustified separation, 
but against the dissolution of the marriage bond so freely asked 
for by non-Catholics and so liberally granted by the civil gov
ernments of so-called Christian nations.

The reasons for separation from cohabitation admitted by the 
Church may be classified under three heads: adultery, heresy 
or schism; any grave bodily or spiritual danger; and mutual 
consent.300

*" Homiletic and Pastoral Review, XXV (Doc., 1924), 272-288; Eccl 
Review (January, 1924), 59-66 (October, 1924), 404-406.

"• Sessio XXIV, Canon 8, De Matrimonio.
■"Gasparri, “De Matrimonio/1 II, n. 1363.
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1163. If one party is guilty of adultery, the other has the 
right to dissolve even for all time the community life, although 
the marriage bond remains. This right is forfeited if the other 
party consented to the crime, was the cause of it, expressly or 
tacitly condoned it, or, finally, committed the same crime. Tacit 
condonation of the crime exists where the innocent party, after 
having learned of the crime, has continued to live with the 
other party in marital relations; such the law presumes to be 
the case, unless the innocent party within six months either 
expels or leaves, or brings legal accusation against the guilty 
partner (Canon 1129). •

1164. The innocent spouse who, either upon sentence of the 
judge or on his own initiative, legitimately leaves the guilty 
party, is never again under the obligation to readmit the adult
erer to the community of life. The innocent party, however, may 
admit or recall the guilty partner, unless he has in the mean
time, with the consent of the innocent party, embraced a state 
of life inconsistent with marriage (Canon 1130).

Adultery gives the innocent party the right to a perpetual 
separation. From the former law as well as from these Canons, 
it is certain that the innocent party can separate not only by 
the authority of the ecclesiastical court, but also privately with
out the intervention of the authorities. It is necessary, however, 
that there be certainty of the crime of adultery. Whether the 
crime must be public to entitle a married party to separate by 
private authority, or whether it suffices that the other party 
knows for certain of the crime, is disputed. The Code does 
not give an answer to this question, but states generally that a 
married person has the right to separate permanently because 
of the adultery of the other party. That seems to give the 
injured party the right to separate irrespective of publicity of 
the crime. Nevertheless, if the party accused of adultery denies 
the crime, objects to the breaking of the marital relations and 
demands that the party who wants to break away be forced by 
the ecclesiastical court to comply with the duties of the marital 
state, the other party must furnish proof of the adultery, for 
otherwise the judge has to order the resumption of cohabitation. 
Wherefore, it may be said that the crime need not be public 
to entitle the party to private separation for adultery, but the 
party charging his or her consort with adultery must be able 
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to prove the charge. Sound public policy must stand for the 
preservation of the cohabitation of married persons, and the 
party who claims to have cause for separation must be able to 
furnish proof of such allegation.801

1165. The Code takes care to state that adultery is a reason 
for separation only in those cases in which the guilt of the 
crime is ascribable exclusively .to one party, and the other is 
truly innocent. If the other party consented to the. adultery, 
it is no ground for separation. If the other party knew of the 
evil intention of his consort and did not protest when protest 
was possible and obligatory, it amounts to tacit consent. Fur
thermore, the so-called innocent party may have been the cause 
of the adultery, in which case the crime is no cause for separa
tion. Thus, if the wife refuses her husband the marriage rights 
for a long time and without a valid excuse, she may indirectly 
cause the husband to commit adultery. If both parties are 
equally guilty of adultery, the Code rules that adultery is no 
cause for separation.

Canon Law as well as civil law favor the condoning of 
adultery by the innocent party for the sake of keeping together 
the family. The law presumes condonation if the innocent party 
has not taken any steps to avail himself of the right of separa
tion within six months after becoming certain of the adultery.

It is not admitted by all theologians that the indirect causing 
of the adultery by refusal of the marriage rights without a 
legitimate cause deprives the innocent party of the right to 
separate. Gasparri holds that the party refusing does not lose 
the right to separation, provided that the marriage rights were 
not refused with the intention that the other should be forced 
into committing adultery.302 Reiffenstuel, -Schmalzgriiber, and 
other canonists whom Gasparri follows, argue from some of the 
Decretals, but there seems to be no text that covers the case. 
The Code states that the adultery of one party is no ground 
for separation if the innocent party gave the cause for the 
adultery. No distinction is made between direct or indirect 
cause; in fact, the nature of the case is such that one party can 
rarely, if ever, directly cause the. adultery of the other party.

The adultery as a cause of separation evidently favors the
. m Gasparri, “De Matrimonio,” H, n. 1368., 

. ■»“De Matrimonio/’II, n,-136G. 
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innocent party only, for otherwise the adulterer might benefit 
by his crime. The guilty party, therefore, has no right to 
separate, and must stay with the innocent party if the latter 
desires. Once the innocent party has decided to continue to 
live in conjugal relations with the guilty party, the adultery 
ceases to be a cause for separation, and the innocent party may 
not at some future disagreement or quarrel threaten to separate 
because of the adultery. Even though the innocent party sepa
rates from the adulterer, he or she has the right to recall the 
adulterer at any time. The only exception the Code admits to 
this right of the innocent party is when the adulterer has with 
the consent of the innocent party embraced a state of life for
eign to marriage—that is to say, has taken religious vows or 
received major orders.

Separation for Various Causes

1166. If one party joins an heretical sect, if he educates' the 
offspring as non-Catholics, if he leads a criminal and despicable 
life, if he threatens great bodily or spiritual danger to the other 
party, or if through cruelties or in any other way he makes the 
common life too difficult, the other party may legitimately leave 
the guilty party. This should ordinarily be done with the inter
vention of the local Ordinary, but may be done also on one’s 
own initiative if the reason for separation is certain and there 
is danger in delay.

In all these cases the common life must be resumed when 
the reason for the separation ceases. If, however, the separation 
was pronounced by the Ordinary either for a time or indefinitely, 
the innocent party is not obliged to return except when the 
time specified by the Ordinary has elapsed or the Ordinary gives 
written orders to return (Canon 1131).

This Canon summarizes the various other reasons which 
justify the separation of a married couple. Regarding apostasy 
as a cause for separation, the Code presumably refers only to 
the case where a Catholic joins an heretical sect. Thus, Pope 
Urban VIII decreed that, if a woman on her own initiative 
leaves her husband because of his lapse into heresy, she is obliged 
to return to her husband after his reconciliation with the 
Church; if, however, she leaves him by the authority of the 
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Church without the hope of resumption of conjugal life, she is 
not to be forced to live again with him.803 The law of the De
cretals is generally understood to have granted the right to the 
innocent party to leave the party guilty of heresy without 
the intervention of the local Ordinary. The Code ordinarily 
does not allow separation by private authority, except when 
delay entails danger for the innocent party.

1167. Educating Children as Non-Catholics.—If both married 
parties are Catholics, their obligation to raise the children in 
the Catholic faith is evident. If a Catholic with the permission 
of the Church marries a baptized or unbaptized non-Catholic, 
the Church gives that permission, only on the condition that the 
non-Catholic party and the Catholic promise to baptize and raise 
the children in the Catholic faith. The violation of the assumed 
obligation is a cause for separation. Usually the opposition of 
the non-Catholic begins to . show itself when there is question of 
baptizing the first child. Again and again one meets with cases 
in which the non-Catholic prevents the Catholic baptism of the 
child, and comparatively few are the cases where the Catholic 
party has sufficient faith and courage to make the non-Catholic 
party stand by his promise or leave him. The Code speaks only 
of the refusal to educate the child in the Catholic faith, which 
has a broader implication than mere baptism in the Catholic 
Church.

1168. Criminal .and Disgraceful Life.—It is but reasonable 
that the Church should allow separation if one of the parties 
contracts criminal habits and leads a disreputable life. The 
ruin of the innocent party’s life is enough suffering without 
subjecting this party to lifelong and continual torture and men
tal agony. An individual criminal or disgraceful act is not 
regarded by the Code as a cause for separation, for, painful as it 
may be to the innocent partner in marriage to have to share the 
disgrace before the public, still honor and good reputation can 
be regained if the guilty party truly amends.

1169. Danger of Grave Bodily or Spiritual Harm.—Under 
this head many eases may arise which give the party exposed 
to such danger the right to separate. Quite frequently a party 
succeeds in concealing bad moral habits and physical defects 
during the time prior to marriage, and the other party finds out

«■ Decretal. Greg. IZ, e. 6, De Divortiis, lib. IV, tit. 19. 
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the truth too late to save his or her freedom from the marriage 
bond. The innocent party, however, should not be put to the 
additional suffering of living with a person of that kind. It 
may be, and very likely frequently is, partly the fault of this 
party not to have taken the marriage as seriously as its impor
tance demands, but that is no excuse for the other who suc
ceeded in hiding his true character or some physical defect or 
ailment (like syphilis, tuberculosis, etc.).

1170. Cruelty Which Makes the Common Life too Difficult.— 
The term “cruelty” is stretched to its breaking point in divorce 
proceedings in our civil courts so that certain incompatibilities 
of temperament and differences of character, which humanly 
speaking are unavoidable, are put down as cruelty. The Code 
uses a very significant term “saevitiae” (corresponding to our 
savagery or ferociousness) to denote cruelty. The Code, there
fore, means real cruelty.

The Code gives the above reasons for separation merely as 
examples or illustrations of cases that entitle the injured party 
to separation; it does not restrict separation to those cases. 
There is no doubt that the welfare of all parties concerned, and 
indirectly the welfare of society at large, demands the separation 
of married people when matters have taken such a turn that no 
sincere reconciliation between husband and wife can be hoped 
for. Continued severe quarrels and enmities between them en
danger their souls, and, if there are children to raise, there is no 
possibility of raising them properly in a family thus disrupted. 
Inadequate as the raising of children in homes and boarding 
schools may be (for their natural place is in the family), still 
in cases where they see nothing but scandal, or bitter quarrels 
and enmity between father and mother, it is preferable to break 
up the family which has failed in the purpose for which it was 
established.

1171. The rcadex  will notice from the above-quoted Canons 
that the Church does not allow married people to separate on 
their own initiative except in the ease of adultery and where 
one of those other reasons has become so urgent that immediate 
action is necessary for the safety of the injured party. Other
wise, the aggrieved party must submit his (or her) complaint 
to the judgment of the local Ordinary. If the bishop finds the 
complaint justified and judges that it is best for the parties to

*
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separate, he may decree the separation either for a fixed length 
of time, or he may order separation indefinitely. It should be 
noticed, however, that the Code rules that, in all separations 
for causes other than adultery, the separation cannot be perma
nent, but is conditioned on the continuance of the cause for 
separation. If the cause ceases, the parties are obliged to resume 
the marital relations. If the decree of the local Ordinary was 
in favor of an indefinite separation, the injured party may 
delay the return to marital life until the Ordinary orders the 
return. The Ordinary, however, is obliged by law to order the re
sumption of the marital relations when it is proved that the 
cause for separation has ceased.

1172. H$re the question arises whether the party who has a 
genuine reason for separation recognized by the Church may 
ask for a civil divorce. From the exclusive jurisdiction of the 
Church over the marriage of Christians, one must necessarily 
conclude that Catholics do wrong in asking for a civil divorce 
before they have submitted their case to the bishop of the. diocese 
of their domicile. But can they in conscience ask for a civil 
divorce after the Ordinary has declared that they have a true 
cause for separation? The question squarely confronts the party 
and must be answered, for, if the other party objects to the sepa
ration allowed by the Ordinary, the injured party cannot break 
the marital relations without coming into conflict with the civil 
law, which gives either married party the right to force the 
other to cohabitation. The difficulty is accentuated by the fact 
that some of the states of the American Union do not grant a 
separation but only an absolute divorce a vinculo (the very 
expression used by some of the statutes of the states). In other 
states for the same specified reasons the party may sue either 
for separation or for an absolute divorce; in still other states 
one set of reasons is specified for absolute divorce, and another 
set for separation.

The same difficulty confronts Catholics also in many other 
countries where the civil law attempts to dissolve the bond of 
marriage. Application has been made repeatedly to the Holy 
Office and to the Sacred Penitentiary (especially by French 
bishops) to declare whether a Catholic judge and a Catholic 
lawyer can handle these cases, and whether persons who have 
cause for separation and obtain permission from the Church to 
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separate, can apply for a divorce. The Holy See has invariably 
given an evasive answer, which shows clearly that the Church 
does not as yet want to decide the question definitively. The 
answers which have been given are worded in such a manner 
that nothing certain can be concluded from them.304

1173. Practically there is nothing else to be done than to 
suffer the interference of the civil power in a matter which does 
not belong to its jurisdiction. If these civil powers pretend to 
dissolve the bond of a valid marriage of Christians, they are 
attempting the impossible; all that the civil power can do is 
to release the parties from the civil consequences of the mar
riage contracted, and it seems that a Catholic who, according 
to the law of the Church, has a right to separation but cannot 
make his right effective unless he gets the civil divorce, has a 
right to apply for it. We believe that no attention should be 
paid to the pretensions of the civil power to dissolve the bond 
of marriage, for that power can do only so much as its inherent 
power permits, namely, free the parties from the civil obliga
tions and effects of the marriage contract, and to that extent 
only attention need be paid to its decree. If the other party 
has no conscience, and takes advantage of the pretension of 
the civil power and under its protection marries again, this 
wickedness should not prevent the innocent party who has a 
right to separation from making his or her right effective by 
getting a civil divorce.

Custody of the Children After Separation

1174. After the separation, the children arc to be placed in 
the custody of the innocent party, and, if one of the parties is 
anon-Catholic, the Catholic party is to have the custody, unless 
the Ordinary in either case decides otherwise for the sake of 
the welfare of the children, always safeguarding their Catholic 
education (Canon 1132).

This is what the Church wants done in a case of separation, 
but the civil power usually decides in a divorce case who shall 
have the custody of the children, and the policy of the various 
states of our Union has been to give the custody of the children

“See the proposed questions and answers in Cappello, “De Sacra*  
mentis,” III, 875-884. 



822 PRACTICAL COMMENTARY ON THE CODE

to the person who, in the judgment of the court, is best qualified 
to take proper care of the children, whether it be one of the 
parents or a stranger appointed as legal guardian. This rule 
is so closely adhered to that the other question of the religion 
of the children takes a secondary place in the eyes of the law. 
In fact, it is doubtful whether under the American relation of 
the state to religion, all religions being considered equal before 
the law, attention can be paid by the courts to any agreements 
giving preference to one religion over another. To recognize 
an agreement by which one religion gets preference over the 
other (as in the case of marriage between Catholics and non
Catholics) does not seem possible under our Constitution. There 
is the additional difficulty of safeguarding the Catholic educa
tion of the children by agreement of the parents, for it is gener
ally held by our courts that contracts and agreements regulating 
the duties of husband and wife in matters pertaining directly 
and exclusively to the home, cannot be made the subject of 
public inquiry, and that it is contrary to public policy to recog
nize and enforce them.305

1175. Separation by Mutual Agreement.—The Code has no 
other explicit ruling on this point except that it indirectly 
permits separation, for just cause by stating in Canon 1128 that 
married persons are obliged to live together unless a just cause 
excuses them from this obligation. It is generally admitted by 
canonists and moralists that, by mutual consent and for a just 
cause, the parties may separate for a time or even permanently. 
However, the parties must avoid any scandal that might come 
from such separation, and must take care not to expose each 
other to the proximate occasion of sin. Here in the United 
States it happens frequently that poor people immigrate from 
European countries and, not having enough money to move the 
whole family at one time, the husband comes first to work for 
some time to get the necessary means to pay for the trans
portation of the wife and children. In some dioceses the statutes 
have been rather severe in reference to such cases, ordering the 
confessors to refuse absolution if the separation had lasted two 
or three years. It is very doubtful whether the Ordinary of 
the diocese can pass such a law, for, where the common law 
of the Church grants liberty, the inferior legislator must respect

«•Clark, “Contracts” (ed. 1914), 384.
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that liberty. The question of conscience arising from possible 
abuse of the liberty granted by the common law can best be 
dealt with by the confessor in the individual cases.

Chapter XI

OF VALIDATION OF MARRIAGE

ARTICLE I.—OF SIMPLE VALIDATION

1176. To validate a marriage which is invalid on account of 
some,.diriment impediment, it is necessary that the impediment 
shall either cease or be dispensed, and that at least the party 
conscious of the impediment shall renew the consent. This 
renewal of consent is required by ecclesiastical law for the vali
dation of the marriage, even though in the beginning both par
ties gave their consent and have pot revoked it since (Canon 
1133). The renewal of consent must be a new act of the will for 
a marriage that is known to have been invalid from the begin
ning (Canon 1134).

If the impediment is public, the consent must be renewed 
by both parties in the form prescribed by law. If the impedi
ment is occult and known to both parties, it suffices that the 
consent be renewed privately and secretly by both parties. If 
the impediment is occult and known only to one party, it suffices 
that the party who knows of the impediment shall privately 
and secretly renew the consent, provided the consent of the other 
party given at the time of the invalid marriage continues 
(Oanon 1135).

The rules given by the Code are plain. First, the Code 
speaks of the validation of a marriage made invalid by a diri
ment impediment of ecclesiastical law. for, if the marriage is 
invalid for reason of a diriment impediment of the divine law, 
the marriage cannot be validated as long as that impediment 
lasts. Now, if the marriage was invalid through a diriment 
impediment, it may be that the impediment has since ceased, 
and if it has not ceased a dispensation may be obtained.

1177. As to the renewal of consent, the marriage must be 
contracted before the pastor or a delegated priest and two wit
nesses, if the marriage, was not contracted in legal form in the 
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first place (cfr. below, Canon 1137). If the marriage was made 
invalid through some impediment, One must inquire whether 
that impediment is public or occult (cfr. Canon 1037, above, 
n. 1007). If the impediment is public, the marriage must be 
contracted over again before the pastor and two witnesses. If 
the impediment is occult, the party (or parties) having knowl
edge of the impediment must renew the consent, but this may 
be done privately and secretly. The Church demands a new 
act of the will for the validity of the marriage. Formerly there 
was greater difficulty in validating a marriage when it had been 
invalidly contracted because of an occult impediment, since the 
Sacred Penitentiary demanded that the other party be informed 
of the invalidity of the marriage: this is no longer necessary 
under the law of the Code, which states that the private and 
secret renewal of consent by the party (or parties) having 
knowledge of the invalidity suffices.

However, the consent of the party ignorant of the invalidity 
of the marriage must still continue. As a rule, this point will 
give little trouble, for the consent once given is by law supposed 
to persevere until its revocation is apparent (cfr. Canon 1093).

Validation of Marriage Made Invalid by Lack of Consent

1178. A marriage which is invalid through lack of consent 
is validated if the party who did not consent now gives his 
consent, provided the consent of the other party continues. If 
the lack of consent was merely internal, it suffices that the party 
who did not consent now gives consent by an internal act. If 
the lack of consent was manifested also outwardly, it is neces
sary to renew the consent outwardly, either in the form pre
scribed by law, when the absence of consent was public, or in 
some private and secret but external manner if the lack of con
sent was occult (Canon 1136).

In the chapter dealing with matrimonial consent (Canons 
1081-93), the Code treats of the various forms of defective 
consent: consent vitiated by ignorance, by error, by fear and 
force, by a condition attached. Now, if the marriage was ren
dered invalid through lack of that consent which in law is re
quired for a valid marriage, and the party whose consent was 
either altogether absent or vitiated is1 willing to validate the 
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marriage, ohe must first be certain that the other party has 
not in the meantime revoked his consent, and then inquire in 
what manner the lack or defect of consent came about. If the 
lack of consent or the defective consent was not external, but 
entirely interna], nothing more is required to validate the mar
riage than that internal consent be now given. If the defective 
consent was manifested outwardly, one must again inquire 
whether the defect was public or whether it remained occult. 
If it was public, the consent must be renewed in legal form 
—that is to say, the parties must give their consent before an 
authorized priest and two witnesses. If the defect of the con
sent was manifested but remained occult, it suffices that the 
consent be now given by some outward sign, words or act, but 
it suffices to do so privately and secretly.

1179. There is some difficulty in determining when the defect 
of consent is public and when it is occult. The same terms, 
public and occult, are employed in Canon 1135 when the Code 
speaks of the validation of a marriage made invalid through a 
diriment impediment. There we remarked that public and oc
cult must be understood in the sense of Canon 1037, which rules 
that an impediment is to be considered public if it can be proved 
in the external forum. It seems that the commentators on the 
Code quite generally apply Canon 1037 also to public and occult 
defects of consent. That seems to be correct, for, when two 
competent witnesses can prove the defect of the consent (e.g., 
ignorance, force or fear, faked consent, a condition unverified), 
the marriage can and must be declared null and void, if the 
matter is brought before the ecclesiastical court. The private 
renewal of consent could not change the status of the marriage 
in the external forum.

1180. To validate a marriage which was nullified by a defect 
in the form, it must be contracted again in the legitimate form 
(Canon 1137).

If the parties were married outside the Church, if the priest 
who witnessed the marriage was not properly qualified, or if 
two qualified witnesses were not present, the marriage is null 
and void, and such a marriage can be validated in no other way 
than by the observance of the prescribed form of marriage. 
The rule here stated is now of general application for all mar
riages in which at least one of the parties is subject to the law
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of the Code on the form of marriage (cfr. above, nn. 1123-1126). 
If one of the parties cannot be persuaded to validate the mar
riage before the authorized priest and witnesses, as. happens 
quite frequently in mixed marriages contracted outside the 
Church, nothing remains but to get the sanatio in radice to 
validate the marriage.

ARTICLE H.—OF THE “SANATIO IN RADICE”

1181. The sanatio in radice of a marriage is a validation 
that entails, besides a dispensation from or a cessation of an 
impediment, a dispensation from the law of renewing the con
sent, and has also by a fiction of law a retroactive force which 
gives the marriage the same canonical effects as though it had 
been valid from the beginning. The validation of the marriage 
takes place at the moment of the granting of the favor; the 
retroactive effect, however, is to be understood to reach back to 
the beginning of the marriage, unless it is expressly stated other
wise in the rescript. This dispensation from the law of renewing 
the consent can be given even without the knowledge of one 
party or of both (Canon 1138).

The Code explains the concept of the sanatio in radice. From 
this explanation .it can be seen that the sanatio is a great favor, 
for it enables the priests engaged in the care of souls to vali
date marriages which could not otherwise be rectified (e.g., in 
cases where one or perhaps both parties refuse to contract mar
riage again in the usual form of the Church). The sanatio can 
be granted if both know of its concession, or if both are igno
rant of it, or if one party only has knowledge of it.

1182. Any marriage which has been contracted with the 
naturally sufficient consent of both parties, even though this 
consent is juridically inefficacious because of a diriment impedi
ment of ecclesiastical law or the lack of the prescribed form, 
can be validated by the sanatio in radice, provided the consent 
endures. If the marriage was contracted under an impediment 
of the natural or the divine law, even though the impediment 
should have ceased afterwards, such a marriage is jwt validated 
by the Church by means of the sanatio in radice^,••’even from 
the moment of the cessation of the impediment (Canon 1139).

It is evident that there must have been matrimonial consent, 
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and that such consent perseveres, if the Church is to grant a 
sanatio in radice, for the Church can dispense from her laws 
and from the effects of these laws, but she cannot supply the 
consent. Matrimonial consent given in any form or manner, 
provided it is naturally sufficient to constitute a marriage con
sent, suffices for the application of the sanatio in radice. Thus, 
marriages contracted outside the Church, and even the so-called 
“common-law marriage,” may be validated by the sanatio in 
radice. A “common-law marriage” may be defined as a mar*  
riage consummated by the consent of the parties without a 
religious or civil ceremony.300 There is difficulty at times in 
distinguishing between a common-law marriage and concubinage. 
The intent of the parties to be man and wife is the fundamental 
essential of common-law marriage. Besides the sexual inter
course, there must be some indication of the intent to marry 
and to be considered as married persons, for, while it is certain 
that the expression of consent by words is not essential to matri
monial consent, the mere fact of living together in sexual inter
course is not a sufficient manifestation of matrimonial consent, 
because such intercourse may or may not proceed from an in
tention to be man and wife.

1183. A union that is adulterous or otherwise contrary to 
the law of nature or the positive divine law, is not validated 
by the Church after the cessation of the impediment. If it is 
to become a valid marriage after the cessation of the impedi
ment, a new consent in legal ecclesiastical form is necessary. 
What is to be said about those diriment impediments of mar
riage concerning which it is doubtful whether they are of the 
natural or divine law or of ecclesiastical law? It seems to us 
that the power of the Church is not to be questioned. The 
Supreme Pontiff’s power is limited only in those matters which 
are known with certainty to have been fixed by the law of God 
(whether the natural or the positive divine law); it has no 
other limitations in all matters pertaining to the jurisdiction of 
the Church The Code says that the Church does not grant a 
sanatio of marriages contracted with an impediment of the 
natural or divine law even after the impediment has ceased. 
There can be no doubt that the Church has power to grant the

** Digest of the Law Eclating to Common Law Marriage in the U. 3. 
(Washington, Government Printing Office, 1919). 
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sanatio from the moment that the impediment ceased, but, if 
one speaks of a complete sanatio (namely, from the very be
ginning of the invalid union), the Church cannot grant a 
sanatio for marriages contracted invalidly for reason of a diri
ment impediment of the natural or divine law, because she could 
not remove that impediment from the beginning. The Decree of 
the Holy Office which said that such marriages cannot be vali
dated by a sanatio in radice does not conflict with the Code, nor 
with dispensations granted by the Sacred Penitentiary, if one 
understands the sanatio in radice in its perfect form, as defined 
in Canon 1138.307

1184. If consent is lacking in either both or one of the in
validly married parties, the marriage cannot be validated by the 
Church through the sanatio in radice, whether there was no 
consent from the beginning, or when it was given in the begin
ning but afterwards revoked. If, however, consent was wanting 
from the beginning but was given later on, the sanatio can be 
conceded from the moment that consent was given (Canon 
1140).

This rule is a logical conclusion from the preceding Canons. 
The very idea of the sanatio in radice supposes that, when the 
sanatio is applied, there is present then and there a consent 
which can be cured of its legal insufficiency. In two cases, there
fore, the sanatio is not granted: (1) if there is no existing 
matrimonial consent at the time the sanatio is to be granted;
(2) even though matrimonial consent is present, if the attempted 
marriage was invalid because of an impediment of the natural 
or the divine law.

Power to Grant the “Sanatio in Radice”

1185. The sanatio in radice can be granted by the Holy See 
alone (Canon 1141).

The sanatio in radice always contains a dispensation from at 
least one general law of the Church, namely, the required can
onical form of marriage, and frequently also from a diriment 
impediment of marriage. Wherefore the sanatio is reserved to 
the Holy See. Delegated power is given to the bishops of the

m March 2, 1904 ; Collect, de Prop. Fide, II, n. 3188. Cfr. Gasparri, 
“De Matrimonio,” II, n. 1444.
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United States to grant the sanatio in radice for marriages at
tempted before a civil magistrate or a non-Catholic minister, if 
one of the parties is a non-Catholic (baptized or unbaptized), 
and the ordinary way of validating the marriage is not possible 
because either the non-Catholic cannot be informed of the in
validity without the danger of great harm or trouble to the 
Catholic party, or because the non-Catholic cannot be persuaded 
to fulfill the canonical form of marriage, or to make the neces
sary promises. If any other diriment impediment is found in 
the case, the Ordinary can grant the sanatio only if he has 
a faculty to dispense from that impediment. He may sub
delegate pastors to grant the sanatio, although he cannot give 
them a general subdelegation, but only in individual cases. The 
tax for the sanatio in radiac, for mixed religion, and for dis
parity of cult, is three dollars: the Ordinary may retain one- 
fifth of this sum for the needs of the diocese, and the rest is to 
be forwarded at the end of each year to the Holy Office.

The Sacred Congregation of the Sacraments grants to the 
bishops of the United States power to grant the sanatio in radice 
for marriages made invalid by a diriment impediment of lesser 
degree (cfr. Canon 1042), if it would cause great inconvenience 
to require the renewal of consent from the party ignorant of 
the impediment. The party who knows of the impediment and 
the invalidity is to be informed of the effects of the sanatio, 
and the validation of the marriage is to be recorded in the mar
riage record.

Chapter XII

OF SECOND MARRIAGES

1186. Though chaste widowhood is more honorable, second 
and further marriages are valid and licit, provided that, in 
accordance with Canon 1069, the nullity or dissolution of the 
previous marriage be legally proved (Canon 1142). A woman 
who has once received the nuptial blessing, cannot again re
ceive it in a subsequent marriage (Canon 1143).

St. Paul says: “A woman is bound by the law as long as her 
husband liveth: but if her husband die, she is at liberty. Let 
her marry to whom she will: only in the Lord. But more blessed 
shall she be, if she so remain, according to my counsel* ’ (I Cor., 
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vii. 39 and 40). The Roman Law forbade marriage within a 
year from the death of the spouse, and inflicted infamia juris 
on those who married before the lapse of one year. When Pope 
Urban III was asked whether a person remarrying before 
the lapse of one year from the death of the former spouse was 
also marked with infamy under the Canon Law, he replied that 
the words of the Apostle are sufficient to prove that no disgrace 
is attached to a second marriage.808

TITLE VLU

OF SACRAMENTALS

1187. Sacramentals are sacred objects and actions which the 
Church, in a certain imitation of the sacraments, employs for 
the purpose of obtaining especially spiritual favors through her 
intercession (Canon 1144). The description of the sacramen
tals as here given by the Code explains the difference between 
sacraments and sacramentals. The sacramentals are created by 
the Church and their efficacy in obtaining divine favors, spir
itual or temporal, is not inherent as in the case of the sacra
ments, but depends on the intercessory power of the Church.

The Holy See alone has the power to institute new sacra
mentals, to interpret authentically those in use, and to abolish 
or change any of them (Canon 1145).

The legitimate minister of the sacramentals is a cleric who 
has received the faculty for this purpose, and who has not been 
forbidden by the competent ecclesiastical authority to exercise 
it (Canon 1146).

There are many blessings in the Roman Ritual, some for the 
purpose of constituting an object a sacred article so that by its 
pious use spiritual or temporal benefits may accrue to the user. 
Others are formulae for invocations and blessings of persons; 
still others are for the blessing of animals or of inanimate things 
to invoke God’s blessing on those who own or use them. The 
Ritual itself usually indicates whether every priest may give 
the blessing, or whether it is reserved and a special faculty is 
needed to bestow it. Thus, the section “De Benedictionibus”

"*  Decretal. Greg. IX, c. 4, De Secundis Nuptiis, lib. IV, tit. 21. 
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of the Roman Ritual begins with the “ Benedictiones non reser
vate.”

1188. The Code gives the following rules regarding the 
various kinds of blessings:

(1) Consecrations can be validly performed by none but a 
consecrated bishop, unless the faculty is given to an inferior 
cleric either by law or by apostolic indult;

(2) Blessings, with the exception of those reserved to the 
Roman Pontiff, or to bishops, or to others, may be given by any 
priest;

(3) A reserved blessing, when given by a priest without the 
necessary permission, is illicit but valid, unless in the reserva
tion the Holy See has expressly stated that it cannot be validly 
given except by those to whom the blessing is reserved or by 
those who have received a special faculty;

(4) Deacons and lectors can give validly and licitly only 
those blessings which are explicitly permitted to them by law 
(Oanon 1147).

Rites to be Observed in the Sacramentals

1189. In the preparation and administration of the sacra
mentals the rites prescribed by the Church must be accurately 
observed. Consecrations and blessings, both constitutive and 
invocative, are invalid if the formula prescribed by the Church 
is not employed (Canon 1148). Invocative blessings are those 
by which God’s blessing is invoked on a person, object, or place 
(e.g., the blessing of an infant, of edibles, of a house); consti
tutive blessings are those consecrations and benedictions which 
render a person, object, or place sacred (e.g., the blessing of 
an abbot, consecration or blessing of a church or sacred vessels, 
the blessing of prayer beads and other religious articles).

Persons who May Receive the Sacramentals

1190. Blessings are to be given primarily to Catholics; they 
may also be given to catechumens, and, where there is no pro
hibition of the Church, also to non-Catholics so that they may 
obtain the light of faith, or together with it bodily health 
(Oanon 1149).
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The Sacred Congregation of Rites has declared that cate
chumens may be admitted also to the sacramentals which are 
publicly administered in church, as the ashes on Ash Wednes
day, candles on Candlemas Day, and palms on Palm Sunday.1 
As to the private use of many of the sacramentals of the Church 
(e.g., holy water, prayer beads and other blessed articles), there 
is no prohibition of the Church preventing non-Catholics from 
using them. Persons excommunicated or interdicted by declara
tory or condemnatory sentence of a competent ecclesiastical 
court are forbidden the use of the sacramentals (cfr. Canons 
2260 and 2275). - '

Consecrated objects, and objects rendered sacred by the so- 
called constitutive blessing, must be treated with reverence, and 
they are not to be used for profane purposes nor for purposes 
for which they are not intended, even though these objects be 
kept in private houses (Canon 1150).

Regulations Concerning Exorcisms

1191. Nobody who has the power to pronounce Avorcisms can 
lawfully read them over persons possessed by the devil unless 
he has received special and explicit permission from the Ordi
nary. This permission shall be granted by the Ordinary only to 
a priest who is distinguished for piety, prudence and integrity 
of life. The priest shall not pronounce the exorcisms until he 
has ascertained by careful and prudent investigation that the 
person is really possessed by the devil (Canon 1151).

Exorcisms can be pronounced by the authorized ministers, 
not only over the faithful and over catechumens, but also over 
non-Catholics and excommunicated persons (Canon 1152).

The ministers of the exorcisms which occur in baptism and in 
consecrations and blessings are the clerics who legitimately 
perform these sacred rites (Canon 1153).

The difficult problem of determining whether a person is 
really possessed by one of the evil spirits, needs much prudence 
and prayer. On account of the importance of this exercise of 
the sacred ministry, the Church does not permit the priest to act 
on his own authority, but each case must be referred to the 
proper Ordinary of the priest who encounters a case that seems

1 March 8, 1919; Acta Ap. Sedis, XI, 144. 
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to have no other explanation than the influence of some evil 
spirit. Two extreme tendencies have to be guarded against— 
over-hastiness in pronouncing the case one of diabolical posses
sion, and an a priori assumption that such cases of diabolical 
possession do not happen, and that therefore the afflicted person 
is merely suffering from some nervous disease. To be too credu
lous is bad, but to deny the possibility and probability of 
diabolical possession manifests either ignorance of or lack of 
belief in the Gospel.
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OF THINGS
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OF SACRED PLACES AND SEASONS
• Section I

OF SACRED PLACES
1192. Sacred places are those which are set apart for divine 

worship or for the burial of the faithful by consecration or bless  
ingas prescribed by the approved liturgical books (Canon 1154).

*

The consecration of a place, even though it belongs to the 
regulars (i.e., religious organizations of men with solemn vows), 
pertains to the Ordinary of the territory in which such place is 
situated, provided the Ordinary has. the episcopal character. 
The vicar-general, however, needs a special mandate to entitle 
him to consecrate a place. Cardinals have the right to consecrate 
the church of their title and the altars in that church. The Ordi
nary of a certain territory, though he is not a consecrated bishop, 
can give permission to any bishop of his own rite to perform con
secrations in his territory (Canon 1155).

The consecration or the blessing of a place requires both the 
powers of orders and of jurisdiction. Essentially there is no dif
ference between the consecration and the blessing of a place, but 



2 PRACTICAL COMMENTARY ON THE CODE

the consecration is a more solemn dedication of a place for divine 
worship or for Christian burial, and Canon Law attributes 
greater consequences to the consecration than to the blessing. In 
reference to the jurisdiction over the place which is to be conse
crated, the Code rules that the local Ordinary is the only one who 
has the right to consecrate sacred places, even churches and ceme-. 
teries belonging to exempt religious organizations. If the local 
Ordinary is not a consecrated bishop (as happens quite fre
quently in the case of prefects and vicars apostolic), he has no 
power to consecrate places unless it be given to him by indult of 
the Holy See, but nobody else can consecrate a place in his terri
tory (even a church or cemetery belonging to exempt religious) 
without his consent, as Canon 1157 states explicitly.

1193. The faculties given to the bishops in the United States 
empower them to delegate priests for the consecration of altars 
and chalices, but do not grant power to delegate priests for the 
consecration of a place. Formerly it was debated among theo
logians whether a priest authorized by his local Ordinary could 
validly consecrate a.place or an object (e.g., altars and chalices). 
At present there can be no controversy on this point, for Canon 
1147 states explicitly that nobody without the episcopal character 
can validly perform consecrations, unless this i? permitted to him 
either by law or by indult of the Holy See.1

1194. The right to bless a sacred place that belongs to the 
secular clergy or to a non-exempt religious or to an exempt laical 
congregation, is vested in the local Ordinary of the territory 
where the place is situated; if the place belongs to an exempt 
clerical religious body, the major superior has the right to bless 
it. Both the Ordinary of the territory and the major superior of 
the religious community may delegate a priest for the blessing of 
such places (Canon 1156). Notwithstanding any privilege to the 
contrary, nobody can consecrate or bless a place without the 
consent of the Ordinary (Canon 1157).

1195. The consecration of a place is exclusively reserved to 
the local Ordinary within his territory of jurisdiction, even the 
consecration of churches and cemeteries of exempt religious; the 
blessing of places is reserved to the local Ordinary with the ex
ception of the blessing of places belonging to exempt religious, 
and in these places of exempt religious the blessing is reserved

1 Coronata, “De Locis et Temp. Sacris,“ n. 5.
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to the major religious superior. Nobody can consecrate or bless 
places without the consent of the ecclesiastical authority to which 
such consecration or blessing is reserved. In exempt religious 
organizations nobody can bless a place belonging to them without 
the consent of the major superior of the religious; for this reason 
the Code uses the term Ordinary, not local Ordinary, so as to 
cover all cases. No privilege against this right of the respective 
Ordinary is recognized by the Code. If commentators on the 
Code say that by Canon 1157 no privileges are revoked, this is 
true in so far as direct revocation is concerned, but indirectly a 
privilege which (for instance) a religious order obtained to have 
its churches or cemeteries consecrated by any Catholic bishop 
without the necessity of obtaining the consent of the local Ordi
nary, would be revoked by the statement of the Code that in this 
particular matter no contrary privilege can be invoked against 
the right of the respective Ordinary.

Record and Proof of Consecration or ^Blessing of a Place

1196. A document shall be drawn up attesting to the fact of 
the consecration or blessing of a place; one copy shall be kept in 
the episcopal Curia, and another in the archives of the respective 
church (Canon 1158). The consecration or blessing of a place 
is proved sufficiently by even one absolutely trustworthy witness, 
provided nobody’s rights are injured thereby. If there is legal 
proof of the consecration or blessing of a place, neither can be 
repeated; in doubtful cases, they may be given ad cautelam 
(Canon 1159).

A properly authenticated document of the consecration or 
blessing of a church or cemetery is considered a public ecclesi
astical document which constitutes full proof of the fact which 
it attests (cfr. Canons 1813 and 1816). In controversies about 
conflicting rights or claims, and likewise in criminal cases, one 
witness does not fully prove any fact, unless he be a witness who 
testifies as to the acts done by him in virtue of the office he holds 
or held (cfr. Canon 1791). Outside of judicial proceedings 
Canon Law in some instances accepts one witness as proof of a 
fact—e.g., in the present matter, in proving Baptism (cfr. Canon 
779), Confirmation (cfr. Canon 800)—but, whenever the testi
mony of one witness is accepted as proof of a fact, the Code takes 



4 PRACTICAL COMMENTARY ON THE CODE

care to state that it must be a case in which nd damage or injury 
is done to a third party.

Sacred Places Are Exclusively under the Jurisdiction of 
the Church

1197. Sacred places are exempt from the jurisdiction of the 
civil authority, and in them the legitimate ecclesiastical authority 
freely exercises its jurisdiction (Canon 1160).

It is the teaching of the Catholic Church that by the law of 
Christ there are two independent powers, the secular and the 
spiritual or ecclesiastical. Each owes its existence and its author*  
ity to the divine institution, and each has its own field of action 
and its own peculiar rights and duties according to the purpose 
assigned to each by God. One power may not infringe on the 
rights of the other, but according to God’s plan they should both 
assist each other and work in unison and harmony for the com
mon welfare of society.

In countries like the United States, no Church (neither the 
Catholic nor any other) is admitted as such to have any rights 
as a divinely instituted organization charged with the care of 
the spiritual aspect of man’s nature. There is not—and by the 
Constitution of the United States there cannot be—any official 
recognition of any religious denomination as an organization 
endowed with powers of its own. Nevertheless, the Catholic 
Church and the various other Christian denominations enjoy 
great liberty, and the law gives them many privileges to facilitate 
their work for the spiritual training and Christian education of 
their respective adherents, because Christian ideals and Christian 
life have been recognized, by the Federal government as well as 
by the individual state legislatures, as most beneficial to the 
general welfare of the nation. For this reason the Church in the 
United States has been able to live and work generally unham
pered by the civil power, and, if there has been some interference, 
it has not been frequent.
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TITLE IX

OF CHURCHES

1198. By the term “church” is meant a sacred edifice dedi
cated to divine worship, especially with a view to enabling all the 
faithful to practice public worship (Canon 1161).

The definition of the term “church” is given here mainly 
to distinguish it from other sacred places used for divine worship. 
A church, properly so called, is open to all Catholics, and is des
tined for the public practice of divine worship. Other chapels, 
oratories, and houses of prayer are either not open to all Catholics 
(but only to certain communities, confraternities, etc.), or, if they 
are open to all, they are not officially appointed for the public 
practice of divine worship, but rather for private devotion.

Who Has the Right to Build a Church?

1199. No church shall be erected without the explicit written 
consent of the local Ordinary. The vicar-general cannot give this 
consent without a special mandate, nor shall the Ordinary give 
it unless he prudently foresees that the necessary means for the 
building and maintenance of the new church, for the support of 
the necessary ministers, and for defraying other costs of the di
vine worship, will not be wanting.

In order that the new church may not, without proportionate 
spiritual benefit to the faithful, injure the interests of churches 
already established, the Ordinary, before giving his consent for 
the building of a new church, should hear the rectors of such 
neighboring churches that may be concerned, the law of Canon 
1676 being also observed. (That Canon gives to parties who think 
themselves injured by the erection of a new church, or other new 
ecclesiastical undertaking, the right to object, and from the mo
ment protest is made operations must come to a standstill until 
a decision has been reached by the ecclesiastical court.) .

Religious organizations also, though they have obtained con
sent from the local Ordinary for the erection of a new house in 
the diocese or in a city, must obtain permission from the local 
Ordinary before they build a church or a public oratory in a 
certain and definite place (Canon 1162).
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1200. The rule of the Code that no church may be erected 
without the consent of the local Ordinary is very ancient. The 
Council of Chalcedon (451) ordained that nobody shall establish 
a monastery or a house of prayer (oratorii domum) without the 
consent of the bishop of the place.1 Popes Innocent III and 
Alexander IV forbade exempt persons to erect without permis
sion of the bishop churches and oratories outside their exempt 
territory.2

The Code makes the rule about the consent of the Ordinary 
of the place so absolute that it requires this consent even though 
a religious organization has obtained permission to establish a 
house. Canon 497 also refers to this matter; while it states that 
the permission given to clerical religious organizations to estab
lish a house carries with it the right to have a church or public 
oratory adjoining such a house, it demands that the rule of 
Canon 1162 be observed concerning the approval of the local 
bishop.8

Blessing of the Corner-stone of Churches

1201. The blessing and laying of the corner-stone of a church 
belongs either to the local Ordinary or the major religious supe
rior, according to the rule of Canon 1156 determining the right 
to bless a church (Canon 1163).

According to Canon 1156 the local Ordinary has the right to 
bless all churches within his territory except the churches of 
exempt clerical organizations of religious.

Architecture of Churches

1202. The Ordinaries should take care to have the churches 
built or restored according to approved Christian traditions of 
ecclesiastical architecture, and in conformity with the laws of 
sacred art, consulting for this purpose, if necessary, experts in 
ecclesiastical architecture. In a church there must be no door or 
window opening into a house of lay persons. The space below the 
floor or above the ceiling of the church, if there be any, shall not 
be used for purely profane purposes (Canon 1164).

1 Decretum Gratiam, c. 10, O. XVIII, qu. 2.
9 Decret. Greg. IX, c. 14, De Privil., lib. V, tit. 33; Liber Sextus, c. 4, 

De Privil., lib. V, tit. 7.
9 Schafer, ‘ * Ordcnarccht, * ’ 49.
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The Ordinaries—namely, the bishop in charge of the diocese 
and other local Ordinaries, and the major religious superiors of 
exempt clerical organizations of religious—are here commanded 
to see that the churches are built in such a style and shape as to 
be in harmony with ecclesiastical architecture and serve to elevate 
the minds of those who use the church for divine worship. The 
very highest human art and the best material should, in so far 
as possible, be requisitioned for the House of God. Frequently, 
however, financial circumstances make it impossible to erect a 
building really worthy of the high purpose for which a church is 
destined. Yet, a skilful architect can at least put up a neat, 
attractive and serviceable church at moderate ebst. Ordinaries 
certainly have the right and the duty to inspect and carefully 
study the plans of the architect before they are accepted.
. 1203. Rooms in the basement of a church and space above the 
ceiling of a church may not be used for purely profane purposes. 
It is wrong to have an entertainment hall in the basement or over 
the church, for this shows lack of respect for the presence of Our 
Lord and for the place of divine worship. In many places in 
the United States a so-called combination building is erected 
when a parish is first established. On the first floor is the church, 
on the second the school, and on the third floor in some instances 
the living quarters of the Sisters teaching in the school; in other 
instances, the third floor is an auditorium serving for assemblies 
and for entertainments. It seems there is nothing against the 
law of the Church in having the floor above or below the church 
occupied by the parochial school, for that is not a purely profane 
purpose. As to sleeping quarters above the church, the Sacred 
Congregation of Rites was asked whether the clerics of a certain 
seminary might live day and night in the rooms built over the 
side aisle of the cathedral church, and answered that this is abso
lutely forbidden.4

Church Must Be Blessed or Consecrated before It Is Used 
for Divine Worship

1204. Divine worship cannot be held in a new church before 
it has been dedicated to divine worship by solemn consecration, 
or at least by blessing. If it can be prudently foreseen that the

•May 11, 1041; Decreta Authentica, n. 705. 
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church will eventually be converted to profane purposes, the 
Ordinary shall not give his consent for building the same, or, if 
it has already been built, shall neither consecrate nor bless it. 
Cathedral churches should be dedicated by solemn consecration 
and also, in so far as possible, collegiate, conventual and parochial 
churches. A church built of wood, or iron or other metal, may 
be blessed, but it cannot be consecrated. An altar may be conse*  
crated without consecrating the church, but in the consecration 
of a church at least the main altar must be consecrated, or, if the 
main altar is already consecrated, another altar (Canon 1165).

The law that Holy Mass and other divine services may not 
be celebrated in a new church until it has been dedicated to 
divine worship by competent ecclesiastical authority is an ancient 
rule of Canon Law.5 Though the several canons ascribed by the 
Decree of Gratian to early Popes and Councils are apocryphal, 
nevertheless canonists agree that the law forbidding divine wor
ship in churches prior to their solemn dedication was introduced 
into the discipline of the Church by ancient custom.® The law 
does not absolutely insist on the consecration of churches, but is 
satisfied with the solemn blessing. Churches built of wood, iron, 
or other metal may not be consecrated but only blessed. The 
churches to be consecrated must be built either of stone, brick, or- 
cement. About the cement there was formerly some doubt, but 
the Sacred Congregation of Rites has answered that such a church 
may be consecrated provided the twelve places on the walls where 
the crosses are anointed and the door posts be of stone.7

Days on Which the Consecration May Be Held

1205. Though the consecration of churches may take place on 
any day, nevertheless Sundays and holydays of obligation are 
more becoming. The consecrating bishop and those who ask for 
the consecration must keep the fast on the day previous to the 
consecration. When a church or an altar is consecrated, the offi
ciating bishop, though he has no jurisdiction in the territory, can 
give an indulgence of one year to those who visit the church or 
the altar on the very day of the consecration, and on the anni
versary fifty days if a bishop consecrates, one hundred days if an

‘Pope Boned. XIV, “De Sacros. Missro Sacrificio/’ lib. Ill, cap. 6, a. 1 
* Decretum Gratiani, cc. 1, 2, 11, 14, 15, D. I, De Consccr.
1 Decreta Auth. (Nov. 2, 1909), n. 4240. 



CANONS 1165-1167 9

archbishop, and two hundred days if a Cardinal performs the 
ceremony (Canon 1166).

The Sacred Congregation of Rites declared that the fast on 
the day preceding the consecration of a church is of strict obliga
tion for those who ask that the church be consecrated.8 Gasparri 
states that the doctors explaining this obligation hold that it ap
plies to all the clergy belonging to that church, but not to any of 
the lay persons.0 The Committee for the Authentic Interpreta
tion of the Code declared on July 20, 1929, that this fast follows 
the rule of the common law on fasting, and therefore it does not 
include abstinence, unless the day is also a day of abstinence in 
the common law or in the particular law of the place.10 .

Feast of the Dedication of a Church

1206. The feast of the consecration of a church is to be kept 
annually according to the liturgical laws (Canon 1167).

On the day of the consecration the clerics attached to the par
ticular church must say the Office of the Dedication of the 
Church, beginning that Office with Tierce,11 while Matins, Lauds 
and Prime are to be said from the Office of the Day. If altars 
only are consecrated, no Office of the Dedication is to be said. 
The priests (and other clerics in major orders) attached to a 
church that has been consecrated must recite the Office of the 
Dedication on the anniversary of the consecration (instead of the 
Office of the Calendar). About this anniversary the Sacred Con
gregation has ruled that, if it has been the custom in a diocese or 
institute to keep the dedication of all consecrated churches on one 
day, the bishop, after consultation with the Cathedral Chapter 
(or diocesan consultors), may appoint that day; but, if in a 
diocese the clergy of each consecrated church have kept the an
niversary of such church, this custom should be continued. The 
anniversary of the dedication of the cathedral church may not be 
celebrated together with the dedication of all the churches of the 
diocese; if the true date of the dedication is unknown, the bishop 
after consulting the Cathedral Chapter (or diocesan consultors) 
shall appoint a day once for all. If a diocese, order, or congrega-

• Dccreta Auth. (July 29, 1780), n. 2519.
•‘‘Do SS. Eucharistia,” I, n. 163. .
“ Acta Ap. Sedis, XXI, 573.
u Decreta Auth. (Dec. 7, 1844), n. 2868.
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tion observes one day as the anniversary of all consecrated 
churches, only the clergy attached to consecrated churches say 
the Office of the Dedication.12 The revised rubrics provide that 
the anniversary of the consecration of the cathedral church is to 
be kept as a double of the first class with an octave by the secular 
clergy and also by those regulars who use the diocesan calendar; 
the regulars in the diocese who have a proper calendar must 
keep the anniversary as a double of the first class but without 
an octave.

Title of Churches

1207. Each church which is either consecrated or blessed shall 
have its title, which it is forbidden to change after the dedication 
of the church has been performed. The titular feast of the church 
is to be celebrated annually according to the laws of the sacred 
liturgy. Churches cannot be dedicated to beatified persons with
out an indult of the Holy See (Canon 1168)..

Churches are to be named only after saints or after the sacred 
mysteries of the Catholic faith. The nomination is done in the 
act of the solemn blessing or consecration. The bishop may not 
name a church after a saint or a mystery which is not contained 
in the Roman Martyrology or the approved supplement of the 
diocese.18 If the title of a church is a saint who has no office in 
the Breviary, the office is taken from the Commune Sanctorum.14 
If the title has the names of two saints and they occur on different 
days in the liturgical calendar, the feast of each saint has to. be 
kept on his or her respective day.15 If a church is named merely 
after the Blessed Virgin, without the addition of a particular 
mystery or title, the titular feast is to be kept on the Assumption 
of the Blessed Virgin, August 15.10

The feast of the title of the church is to be kept by the clergy 
legitimately attached to the particular church on the day on which 
the feast or mystery occurs in the calendar. This rule applies to 
all churches which have been either consecrated or blessed. The 
rank of the titular feast is a double of the first class with an 
octave. The title of the cathedral church is to be celebrated as a

“ October 28, 1913; Acta Ap. Sedis, V, 458.
u Decreta Authentica S. R. C., n. 3876.
M Decreta Authentica S. R. C., n. 3661.
“ Decreta Authentica S. R. C., n. 3637.
“ Decreta Authentica S. R. C., n. 2529.
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double of the first class with an octave by the entire clergy (secu
lar and regular) residing in the diocese, but the regulars who 
have a calendar of their own keep the title without an octave.

Church Bells

1208. It is appropriate that each church should have bells by 
means of which the faithful are invited to divine services and 
other religious acts. The church bells should be either conse
crated or blessed according to the rites of the approved liturgical 
books. Their use is exclusively subject to the ecclesiastical 
authorities. Without prejudice to conditions stipulated by the 
donor of a church bell, which conditions are valid only if ap
proved by the Ordinary, the blessed bells may not be rung for 
merely profane purposes, except in a case of necessity, or with the 
permission of the Ordinary, or in obedience to legitimate custom. 
With reference to the consecration or the blessing of church bells, 
the rules laid down in Canons 1155 and 1156 shall be followed 
(Canon 1169). On March 20, 1931, the Sacred Congregation of 
the Council reiterated the rule that the church bells must not be 
rung for secular purposes without the permission of the Ordi
nary.17

The right of consecrating church bells of any church within 
his diocese belongs to the local Ordinary, as Canon 1155 states 
about the consecration of churches; the right of blessing church 
bells belongs likewise to the local Ordinary, with the exception 
of the bells in churches of exempt clerical organizations of 
religious in which the blessing is reserved to the major superior 
(Canon 1156). The prayers and ceremonies for the consecration 
of church bells are found in the Pontificale Romanum, When a 
priest by delegation of the bishop, or a major religious superior 
by the power given him in Canon 1156 blesses church bells, he 
must employ the prayers and ceremonies as prescribed by Decree 
of the Sacred Congregation of Rites, January 22, 1908.18

A Decree of Pope John XXII forbade the Mendicant Re
ligious Orders to have more than one bell in their church towers.10 
The Code makes no restriction, but states generally that it is 
desirable that each church should have bells. There is also an

"Acta Ap. ScAis, XXIII, 129.
u Acta 8. Sedis, XLI, 118.
“Extravaganles Communes, c. unicum, Da Oflicio Custodis, tit. 5.
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ancient law that in the episcopal city no other church, secular or 
regular, may ring the bells on Holy Saturday until the bells of 
the cathedral church are rung.20

Loss of Consecration

1209. A church does not lose its consecration or blessing unless 
it is totally destroyed, or the greater part of the walls collapses, 
or it has been reduced to profane purposes by authority of the 
local Ordinary, as provided by Canon 1187 (Canon 1170).

Various cases as to additions made to a church, renovation of 
the inside of the church (even by taking off all the plaster of the 
walls), and destruction of the roof by fire or other causes, have 
been decided by the Sacred Congregation of Rites. The Code 
summarizes these decisions in a few words. Additions to a church 
do not cause loss of the consecration or blessing unless the addi
tion is larger than the original church, or transforms the entire 
church beyond recognition, for in these cases it would be con
sidered a new building.

Religious Services in Consecrated or Blessed Churches

1210. In sacred edifices which have been legitimately dedi
cated, all ecclesiastical functions may be performed which do not 
prejudice the rights of parochial churches and rights acquired by 
privilege or by legitimate custom. The Ordinary may for a just 
cause fix the hours for the sacred functions—not, however, in the 
case of the churches of exempt regulars, except as provided by 
Canon 609 (Oanon 1171). Canon 609 gives the Ordinary the 
right to judge whether the services in the churches of the regulars 
interfere with the people’s attendance at the explanation of the 
Gospel and catechetical instruction in the parish church (sup
posing that the regular church does not serve also as a parish 
church), and, if the bishop believes that the services at the monas
tery church so interfere, he may forbid the regulars to have 
public services in their church during those hours.

The rubrics of the sacred liturgy indicate that some of the 
sacred rites and functions are reserved to parochial churches and

90 Sacred Congregation of Bites, November 14, 1615; Deoreta Auth. 
n. 337. 
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to the pastor of these churches. Canon 462 specifically enumerates 
these functions (cfr. Volume I, n. 338).

Pollution op Churches

1211. A church is polluted only by the crimes here enumer
ated, if they are certain, notorious, and committed within the 
church itself: (1) homicide; (2) a sinful and serious shedding 
of blood; (3) godless and disgraceful uses to which the church 
has been converted; (4) burial of an infidel or of a person excom
municated by condemnatory or declaratory sentence. By the 
pollution of the church, the cemetery adjoining the church is not 
necessarily polluted, or vice versa, (Canon 1172).

These nr imps must be committed not only as to their exterior 
effects, but must be really crimes—that is to say, gravely sinful 
actions the sinfulness of which is manifest from the external cir
cumstances. One can judge only from known circumstances of 
the culpability of a man who acts against the law, for no absolute 
conclusion as to a person’s guilt in conscience can be had by 
human knowledge. The four offenses here enumerated were also 
considered by the former Canon Law to violate the dignity of a 
consecrated or blessed church. Under homicide wilful suicide is 
included. The various disreputable purposes to which a church 
may be exposed (especially in times of war, rebellion, persecu
tion, etc.) are not specified in law, but any purpose that gravely 
violates the dignity and honor due to a public place of divine 
worship pollutes the church. The Code omits the effusio seminis 
humani, which, in the former law, was one of the offenses that 
polluted the church. About the burial of unbaptized persons 
there was some doubt in the former law. Among unbaptized per
sons, canonists excepted catechumens and infants of Christian 
parents, saying that they were not in the strict terminology of 
the law included under the term “infidels.” Concerning the 
catechumens who without their own fault die before receiving 
baptism, the Code (Canon 1239) explicitly confirms the opinion 
of the canonists by saying that, in the matter of burial, they are 
to be considered equivalent to baptized persons. While the Code 
makes explicit provision for catechumens, it makes no special 
concession for infants of Catholics dying without baptism, but 
rules generally in Canon 1239 (the very Canon that makes the 
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exception) that persons who die without baptism are not to be 
given ecclesiastical burial. Rossi holds that infants of Catholics 
who die without Baptism may not receive Christian burial,21 
while Coronata 22 is of the opinion that they do not come under 
the term of “infidels.” The argument of Gasparri and other 
canonists, who wrote before the Code, in favor of infants of Chris
tian parents is not of much value now, because formerly, as 
Gasparri points out,28 it was not certain in Canon Law that the 
burial of an infidel pollutes the church in which he is buried. 
Priimmer24 and Augustine25 both hold that unbaptized infants 
are included in the term “infidels.”

1212. The pollution by the burial of an excommunicated per
son applies also to a cemetery, but it is disputed whether he must 
be an excommunicatus vitandus, or whether the burial of any one 
excommunicated by sentence of a competent ecclesiastical court 
pollutes church or cemetery. The reason for the doubt is that 
Canon 1242, speaking of the removal of an excommunicated per
son buried in a Catholic cemetery, speaks explicitly only of ex- 
communicati vitandi. Canon 1175 speaking of the removal of an 
excommunicated person buried in a church does not qualify the 
sort of excommunication, but simply says that, if the church has 
been polluted by burial of an excommunicated person, the body 
is to be removed from the church before the rite of reconciliation 
is performed. It seems that the text of Canon 1172—saying that 
the church is polluted by the burial of a person excommunicated 
by a declaratory or condemnatory sentence of excommunication 
—is clear, and one cannot understand it only of excommunicati 
vitandi, without making a gratuitous addition to the specification 
of the Code. Canon 1175 evidently refers to Canon 1172 when 
it says that the body of an excommunicated person by whose 
burial the church was polluted is to be removed before reconcilia
tion. Why does Canon 1242 insist only on the removal of an 
excommunicatus vitandus from a cemetery—not of persons ex
communicated by sentence of an ecclesiastical court ? One reason 
why the law stands thus may be that the Church is more severe 
in reference to burial in a church.20

a<rLa Sepultura Ecclesiastica,1* n. 69.
a“De Locis et Temporibus Sacris,’1 n. 28.
a“De SS. Eucharistia,” I, n. 253.
"“Manuale Jur. Can.,” qu. 375, p. 446.
““Commentary,” VI, 38.
"Rossi. “La Sepultura Eccl..” n. 31, footnote, p; 52.
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1213. The offenses which pollute a church must: (1) be cer
tain both as to law and fact; (2) be notorious either by notoriety 
of law (which comes through final sentence of a competent court 
pronouncing one guilty of the crime, or by confession of guilt in 
the court), or by notoriety of fact, which is described in Canon 
2197 as being publicity of the offense to such an extent that it 
cannot be kept secret, nor be excused by any excuse admitted in 
law. It does not seem necessary that the commission of the offence 
was notorious, but it suffices that it become widely public after
wards; (3) have been committed inside the church. In odiosis, 
the sacristy is generally not considered to be part of the church. 
The basement is part of the church only when it really serves for 
divine worship, and an entrance leads from the interior of the 
church to the chapel in the basement, which thus forms one place 
of divine worship together with the church. As to the killing or 
gravely wounding of a person, Gasparri says that the physical 
and proximate cause of death or injury must have occurred in 
the church. Thus, if the criminal was inside the church and shot 
a man walking outside, the crime really occurred outside the 
church; if the criminal was outside the church and shot a man in 
church, it is immaterial whether the victim dies there or else
where, for the church is polluted.27

Reconciliation of a Polluted Church

1214. It is not lawful to celebrate divine services, administer 
the sacraments, or bury the dead in a violated church before the 
rite of reconciliation has been performed. If the violation of the 
church happens during divine services, these shall stop at once. 
If the violation occurs during Mass, and before the Canon has 
been begun or after the Communion, the Mass shall be stopped at 
once; otherwise the priest shall continue the Mass until the Com
munion (Canon 1173).

A church that has been polluted shall be reconciled as soon as 
possible, with the sacred rites prescribed in the approved litur
gical books. If the pollution of a church is doubtful, it may be 
reconciled ad cautelam (Canon 1174). A church which has been 
polluted by the burial of an excommunicated person or infidel 
shall not be reconciled until after the body of that person has

«“De SS. Eucharistin,” I, n. 250.
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been removed, if the removal can be accomplished without grave 
inconvenience (Canon 1175).

The Canon of the Mass begins with the prayer Te igitur. The 
saying of Mass in a polluted church may become necessary, but 
the necessity should not readily be accepted as an excuse, for 
the Code gives very extensive faculties for performing the rite 
of reconciliation. It has been officially declared that the saying 
of Mass in a polluted church (e.g., in a case of necessity) does not 
dispense with the necessity of performing the rite of reconcilia
tion.28 The removal of the body of a person who died in excom
munication pronounced by a competent ecclesiastical court was 
discussed in connection with the offenses which pollute a church 
(cfr. above, n. 1212).

Persons Who Have the Power to Reconcile a Church

1215. A church which is blessed can be reconciled by its rec
tor, or by any other priest with at least the presumed consent of 
the rector. The reconciliation of a consecrated church is vested 
in either the local Ordinary or the major religious superior of 
exempt clerical organizations, as determined by Canon 1156. In 
case of grave and urgent necessity, however, when the Ordinary 
cannot be approached, the rector of a consecrated church may 
perform the rite of reconciliation, and notify the Ordinary after
wards (Canon 1176).

The reconciliation of a blessed church may be done with ordi
nary holy water. The reconciliation of a consecrated church, 
however, is to be done with holy water specially blessed for that 
purpose with the ceremonies prescribed by the liturgical laws: 
this water may be blessed not only by the bishop, but also by the 
priest who reconciles the church (Canon 1177).

Canon 1176 abolishes the former law which demanded that, 
to reconcile a blessed church, a priest had to have the faculty 
from the bishop. The rector of a church has now by law the 
right to reconcile a blessed church. In this reconciliation the 
priest must follow the rite prescribed in the Rituale Romanum, 
cap. xxviii: Ritus reconciliandi ecclesiam violatam si nondum 
erat ab episcopo consecrata. The reconciliation of a consecrated 
church is reserved to the local Ordinary, or, in the case of

“Sacred Congregation of Rites, August 10, 1634; Decreta Auth., n. 611.
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churches belonging to exempt clerical religious, to their major 
superior. Under the law before the Code, the reconciliation of a 
consecrated church was considered to belong to episcopal orders, 
so that a bishop could not delegate to a priest the power to per
form this reconciliation unless he had special faculties for that 
purpose from the Holy See. The Code now changes this law, as 
is to be concluded from Canon 1176 (together with Canon 1147), 
and both the bishop and the major religious superior (for the 
respective churches which they have a right to reconcile) may 
delegate a priest. The prayers and ceremonies of reconciliation 
of a consecrated church must be taken from the Pontificale 
Romanum.

Churches Must Be Guarded against Irreverence

1216. All persons concerned must see that such cleanliness is 
maintained in the church as is becoming to the house of God. 
Business transactions and fairs, though held for a pious purpose, 
shall be kept out of church, and in general everything that is not 
in accord with the sanctity of the place (Canon 1178).

As Canon 1164 forbids the use even of rooms above or below a 
church for purely profane purposes, it is all the more solemnly 
forbidden to use the church itself for secular purposes and un
becoming transactions, even though they may be intended to 
promote works of religion or Christian charity.

After numerous requests for the clarification of the matter 
of admitting civic flags and insignia into the church and blessing 
them, the Sacred Congregation of Rites declared on March 26, 
1924, that when such flags or insignia do not belong to societies 
or organizations which are hostile to the Church or the Catholic 
religion, and whose statutes are not in themselves objectionable, 
and provided the flags and insignia do not bear emblems that 
have been forbidden or are condemned by their very nature, they 
may be admitted into the churches. Moreover, when the members, 
out of respect and deference for the Catholic Faith, peacefully 
request that such flags or insignia be blessed, their request may 
be granted, in which case the articles are to be blessed with the 
formula given for this purpose in the Roman Ritual.20

Acta Ap. Sedis, XVI, 171.
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Churches Have the Right of Asylum

1217. The church enjoys the right of asylum, so that any fu
gitive from justice who has fled into it may not, except in a case 
of urgent necessity, be taken out of it without the permission of 
the Ordinary, or at least of the rector of the church (Canon 
1179).

From ancient times the Christian emperors honored the 
sacred edifices of the Church by giving them the right of asylum 
which the pagan temples had enjoyed in the Roman Empire. 
Lest the protection which the house of God offers should become 
an encouragement of crime, the right of asylum was declared to 
be forfeited in the case of a number of the more grievous and 
fully deliberate crimes. In his Institutio XLI, Pope Benedict 
XIV discusses the right of asylum at length, quoting the Old Tes
tament in which God had designated certain cities in the land 
of the Israelites as cities of refuge, and also referring to the 
heathen temples and the statues of emperors that had the right 
of asylum. Finally, he enumerates the crimes by which the right 
of asylum was forfeited, and quotes various documents of former 
Popes on this matter.30 The Council of Trent81 speaks of the 
immunity of the church as established by the ordinance of God 
and by the laws of the canons. In the United States this right of 
churches is not recognized in the laws of the states.

The Title of Basilica

1218. The title of basilica cannot be given to any church 
except by apostolic indult or by immemorial custom, and the 
privileges of every basilica shall be also determined from the 
same sources (Canon 1180).

There are four major basilicas at Rome—the Lateran, the 
Vatican Basilica, St. Mary Major (also called the Liberian 
Basilica), and St. Paul Outside the Walls. These are also called 
the patriarchal basilicas, and are assigned to the four patriarchs 
of the Church: the Lateran to the Pope as the Patriarch of the

* Opera Omnia Bened. XIV, X, 182.
"Sessio XXV, cap. 20, De Reformatione. Pope Pius IX, “Multiplices 

inter,1' June 10, 1851, condemned as erroneous the opinion that the immu
nity of the Church and ecclesiastical persons has its origin or foundation in 
civil law. Cfr. Gasparri, “Fontes Cod. Jur. Can.,’’ II, 855. 
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entire Western Church, the Vatican to the Patriarch of Constan
tinople, the Liberian to the Patriarch of Antioch, and the Basilica 
of St. Paul to the Patriarch of Alexandria. A few churches have 
been elevated by papal indult to the dignity of patriarchal or 
major basilicas. They are distinguished by a papal altar and the 
Porta Sancta, which latter is opened only in the Jubilee Year by 
a delegate of the Pope. Minor basilicas have been frequently 
created by concession of the Supreme Pontiff, and enjoy various 
concessions with respect to the solemnity of sacred functions.32

Admission to Churches Must Be .Free of Charge ..

1219. Admission to the sacred functions in church must be 
absolutely free of charge, all contrary custom being reproved 
(Oanon 1181).

The very nature of a church or public oratory demands that 
all Catholics are at liberty to enter these places of divine worship, 
unless they are prohibited from entering by ecclesiastical penalty. 
No admission fee should, therefore, be charged. This point has 
aroused considerable discussion in the United States, not merely 
since the Code was published but also previously, for the Code 
only states what has at all times been considered as an indis
putable principle—namely, that Catholic people have the right 
of free entrance into church during the divine services or at any 
other time, unless for safety’s sake the authorities keep the church 
doors locked outside the time of services. Since in America the 
only revenue for the erection and maintenance of churches and 
parochial schools and for the support of the priests is derived 
from the voluntary offerings of the faithful made at the time of 
the divine services, it had become the practice in many parish 
churches to ask of every adult a small fee (usually ten cents) on 
entering the church. Ushers usually were stationed at the doors 
to receive the offering. There seemed to be nothing wrong about 
this practice, for it took the place of the pew rent, and the rent
ing of pews had been recognized as legitimate. Some families 
rented pews, while others did not care to do this but preferred 
to pay the ten cents every Sunday. Nevertheless, there are some 
grounds for objection to this practice. In almost every parish 
there are some extremely poor people, who have not a cent to

“Coronata,“De Locis et Temporibus Sacris/’ n. 49. 
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spare, and cannot without great hardship give even a small offer
ing. By Encyclical Letters of the Sacred Congregation of the 
Propaganda. August 15, 1869, to all the bishops of the United 
States, it was absolutely forbidden to collect any money at the 
door from those entering to assist at the services.83 At a later 
date, the Apostolic Delegate again insisted that the practice of 
demanding or accepting entrance fees at the church doors must 
be stopped.34

Administration of Goods of Churches

1220. Subject to the regulations of Canons 1519-1528, and 
unless the contrary is clear from some special title or legitimate 
custom, the administration of goods intended for the repair and 
decoration of a church and for the conducting of divine sendees 
in the same church, is vested in the bishop with his chapter in 
the case of a cathedral church; in the collegiate chapter, if the 
church is a collegiate one; in the rector in the case of all other 
churches.

The offerings made for the benefit of a parish or a mission, or 
of a church located within the territory of a parish or a mission, 
are administered by the pastor or the missionary, unless the 
church has an administration of its own distinct from the ad
ministration of the parish or mission, or unless a special law or 
legitimate custom rules otherwise. The pastor, missionary, or 
rector of a secular church, whether he be a secular or religious, 
must administer the offerings in accordance with the regulations 
of the Sacred Canons, and render an account of them to the local 
Ordinary, as provided by Canon 1525 (Canon 1182).

Canon 415 defines the respective rights of the chapter and the 
pastor in the administration of the goods of a cathedral or col
legiate church, when this is also a parochial church. As to the 
administration rights and duties of a pastor belonging to a re
ligious community, Canon 630 must be consulted (cfr. Volume I, 
n. 543). The parish churches, and the mission chapels attached 
to some parishes, are the only churches found in the United 
States except churches or chapels attached to religious houses: 
since the latter have their own administration, the local pastor

“ Collectanea de Prop. Fide, II, n. 1345.
“ Eccl. Review, XLV, 502.
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cannot interfere except under special circumstances or because 
of special agreements.

1221. If other persons, whether clerics or laymen, are also 
admitted to participate in the administration of the goods of any 
church, they shall all form an administrative council of the 
church together with the ecclesiastical administrator spoken of 
in Canon 1182 (or his delegate), and under his presidency. Un
less other provisions have been legitimately made, the members 
of this administrative board are to be nominated by the Ordinary 
or his delegate, and they can be removed by the same person for 
a grave reason (Canon 1183).

1222. The administrative council of a church (which, in the 
United States, is usually called the board of trustees) must see 
that the church property is properly administered in accordance 
with Canons 1522 and 1523 (which outline their duties), but 
they may not interfere in any way in all those matters which 
pertain to the spiritual office, especially:

(1) the exercise of worship in the church;
(2) the time and manner of ringing the church bells, and 

the maintaining of order in church and cemetery;
(3) the determination of the manner of taking up collec

tions, making announcements, and performing other acts pertain
ing in any way to divine worship or to the adornment of the 
church;

(4) the arrangement of altars, communion rail, pulpit, 
organ, place for the church choir, seats and pews, offering boxes, 
and other things which pertain to the practice of religious 
worship;

(5) the admission or rejection of sacred utensils and other 
things destined for use, for the divine service, or for decoration 
in church or sacristy;

(6) the writing, arrangement, and custody of parish records 
and other documents which belong to the parochial archives 
(Oanon 1184).

The sacristan, singers, organist, choir boys, sexton, grave 
diggers, and all others serving the church, are appointed, subject 
to, and discharged by the rector alone, without prejudice to 
legitimate customs and agreements and the authority of the 
Ordinary (Canon 1185).

The Latin term “fabrica” which occurs in Canon 1184 (where 
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the Code speaks of the “consilium fabricae’’) implies the sum 
total of the real and personal property and property rights of 
a church. In the United States the matter of church trustees who 
assist the pastor of a parish in the administration of church 
property is regulated by the Second and Third Councils of Balti
more, in which the regulations are almost identical with those in 
the Code, except in a few special points which the Code allows to 
be regulated by special law.85

Persons Bound to Keep the Church in Repair

1223. Unless there are special legitimate customs or agree
ments, or an obligation is placed on some individuals even by the 
civil law, the burden of repairing the cathedral church falls suc
cessively on the following: (1) on the goods of the church (bona 
fabrica), with the exception of that part of the funds which is 
necessary for conducting divine worship and defraying the ex  
penditures of the ordinary administration; (2) on the bishop and 
the canons in proportion to their salaries, but the portion neces
sary for their proper maintenance must not be touched; (3) on 
the people of the diocese, whom however the local Ordinary 
should induce rather by persuasion than by coercion to furnish, 
according to their means, the necessary funds (Canon 1186, n. 1).

*

The burden of repairing a parish church rests on the follow
ing in the order here given: (1) on the goods of the church, sub
ject to the stipulation stated above; (2) on the patron of the 
church; (3) on those who derive some income from the church, 
and they are to be taxed by the Ordinary in proportion to their 
income; (4) on the parishioners, whom the Ordinary should 
rather request than command, as stated above (Canon 1186, n. 2).

These rules shall, with due proportion, be observed also in 
reference to other churches (Canon 1186, n. 3).

1224. If a church is so dilapidated that it cannot possibly be 
used for divine worship, and if all means to repair it are wanting, 
the Ordinary may divert it to some decent profane use; the 
obligations with the respective funds (for instance, of foundation 
Masses), and the title of the parish, if it is a parochial church, 
shall be transferred to another church by the same Ordinary 
(Canon 1187).

10 Cone. Bdltimorcnsc 111, cap. IV, De JE'lituis vel Curatoribus et Con*  
siliariis laicis, nn. 284-287; and C. Baltimore tine II, n. 201.
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TITLE X
OF ORATORIES

1225. An oratory is a place destined for divine worship, but 
not with the principal object of serving the faithful at large for 
public worship.

An oratory is called: (1) Public, if it has been erected mainly 
for the convenience of a body of men, or even of private indi
viduals, but in such a manner that all the faithful have a legiti
mately established right to enter the oratory, at least at the time 
of divine services;

(2) Semi-public, if it has been erected for the convenience 
of some community or a group of the faithful, who meet there, 
but if not everybody is free to enter it;

(3) Private or domestic, if it has been erected in a private 
house for the exclusive benefit of some family or of a private 
individual (Canon 1188).

Even though private, the oratories of Cardinals and of 
bishops, whether residential or titular, have nevertheless all the 
rights and privileges enjoyed by semi-public oratories (Canon 
1189).

Small chapels erected in a cemetery by private individuals 
or families over their burial place, have the nature of private 
oratories (Canon 1190).

Public Oratories

1226. Public oratories are governed by the same laws as 
churches. If, therefore, with the authority of the Ordinary, a 
public oratory has been dedicated permanently to the public 
worship of God by blessing or consecration, as spoken of in 
Canons 1155 and 1156, all sacred functions can take place there 
except those that the laws of the rubrics forbid in oratories 
(Canon 1191).

Semi-Public Oratories

1227. Semi-public oratories cannot be erected without the 
permission of the Ordinary. The Ordinary shall not give this 
permission before he has inspected, either in person or through
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another ecclesiastic, the place where the semi-public oratory is 
to be established, and has convinced himself that the place is 
decently equipped for the purpose. Once the permission has been 
granted, the oratory cannot be turned to profane purposes with
out the authority of the same Ordinary. In colleges and other 
institutions for the education of youths, in high-schools, citadels, 
barracks of soldiers, prisons, hospices, etc., no other minor or
atories should be erected besides the principal one, unless, in the 
judgment of the Ordinary, necessity or great utility makes their 
erection advisable (Canon 1192). In reference to the reservation 
of the Blessed Sacrament, see Canon 1265. '

In semi-public oratories legitimately erected all sacred func
tions can be held except such as the rubrics or the orders of the 
bishop exclude (Canon 1193).

Private Oratories

1228. In private chapels in cemeteries, mentioned in Canon 
1190, the Ordinary may permit habitually the celebration of even 
several Masses. In other private oratories he can allow only one 
Mass, and that only on some extraordinary occasion but not 
habitually, and for a good and reasonable cause. The Ordinary 
shall not give this permission unless he has, as Canon 1192 de
mands, inspected the place and found it properly adapted for 
the celebration of Holy Mass (Canon 1194).

Unless the contrary is expressly stipulated in the indult, 
Mass may be celebrated in private oratories which have been 
erected by indult of the Holy See, after the Ordinary has visited 
and approved of the place as specified in Canon 1192. One Low 
Mass may then be said each day, except on the more solemn feasts 
of the Church, and other ecclesiastical functions shall not be held 
in the oratory. For good reasons other than those for which 
the indult was granted, the Ordinary may allow Mass even on 
the more solemn feasts per modum actus—which means, not 
habitually, but by way of an exception in particular cases 
(Canon 1195).

The more solemn feasts referred to in this Canon are those 
mentioned in the C&remoniale Episcoporum, lib. II, cap. 34, on 
which the bishop is to celebrate Mass in the cathedral, namely: 
Christmas, Epiphany, Easter, Ascension, Pentecost, St. Joseph, 
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Annunciation, Assumption, Sts. Peter and Paul, All Saints, 
Titular, the Anniversary of the Dedication of the cathedral, and 
Holy Thursday. However, a Decree of the Sacred Congregation 
of Rites decided that it is not forbidden to say Mass on these 
days in a private oratory, unless they are holydays of obliga
tion.1

1 April 10, 1896; Decreta Au th., n. 3896.

Domestic oratories may not be consecrated or blessed after 
the manner of churches. Domestic and semi-public oratories may 
either be blessed with the "benedictio loci (of the Roman Ritual) 
or not at all, but they must be reserved exclusively for divine 
worship, and may not be used for any domestic purposes what
soever (Canon 1196).

TITLE XI

OF ALTARS

1229. In the liturgical sense, (1) the term, altare immobile 
seu fixum (immovable or fixed altar), implies the upper table 
together with its supports, which are consecrated with it as a 
whole;

(2) the term, altare mobile seu portatile (movable or portable 
altar), implies the stone (usually small in size) which alone is 
consecrated, and which is called ara portatilis or petra sancta 
(sacred stone); or also the stone with its support, which, how
ever, is not consecrated together with the stone.

In consecrated churches at least one altar, especially the 
main altar, must be immovable; in blessed churches all the altars 
may be movable (Canon 1197).

The terminology of the Code differs somewhat. from that 
previously employed by the Sacred Congregation of Rites, which 
distinguished three kinds of altars—namely, two kinds of fixed 
altars and the portable altar. To have the whole altar conse
crated, there must be the large stone slab and its supports of 
stone; to have a fixed altar in the sense in which that term is 
used in some of the liturgical decrees, it suffices that the altar be 
built of any material, but as a permanent fixture, and a portable 
altar stone may be placed on it. Thus, an altar which is to have
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the local indult of the privileged altar must be a fixed altar in 
the sense explained.1

1 Sacred Cong. Indulg., Dec. 15, 1841; Collectanea de Prop. Fide, fl- 
944.

Structure of Immovable and Portable Altars

1230. The table of an immovable altar, as well as the portable 
altar stone, must consist of a single slab of natural, solid and 
non-friable stone. In the immovable altar the stone table must 
cover the entire altar and must be properly joined to the support. 
The support—or at least the sides or columns on which the table 
rests—must also be of stone. The portable altar stone must be 
sufficiently large to hold the host and the larger part of the base 
of the chalice. In both the immovable altar and the portable 
altar there must be, in accordance with the liturgical laws, the 
sepulchre containing the relics of saints and closed with a stone 
cover (Canon 1198).

The altar stone must be of natural solid stone, and altars 
made of any artificial compositions cannot be consecrated. Sand*  
stone, certain kinds of slate, and other natural stones that 
crumble very easily, cannot serve as altar stones. An immovable 
altar must have a large stone slab covering the entire surface 
of the altar, and that slab must rest on a structure of stone, or, 
if the understructure is of brick or other material, there must 
be in the four corners columns of stone on which the table rests. 
At the consecration the four corners of the stone slab are joined 
with the support by anointing the places where the altar slab 
touches the stone support. It is not necessary that the immovable 
altar be in contact with the foundation of the church; such an altar 
may be erected on a wooden floor. The cavity in which the relics 
are to be deposited in an immovable altar is usually cut into the 
center of the top of the stone slab, because this affords the easiest 
access to the cavity in the ceremonies of consecration. The cavity 
may also be constructed in the support, either in front, or in the 
rear, or on top of the support; in the last case, the altar slab 
itself is the cover for the sepulchruin, and therefore, at the con
secration, the altar slab cannot be placed on the support until 
after the anointing of the sepulchrum and the depositing of the 
relics. The relics are to be relics of martyrs, usually at least two, 
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but the relics of one martyr have been held sufficient for valid 
consecration. Relics of other saints, not martyrs, may be added.2 
In portable altar stones it is forbidden to cut the cavity for the 
relics into the side or edge of the stone; it must be cut in the top 
or bottom.8

Consecration of Altars

1231. To permit the celebration of Mass, the altar must be 
consecrated according to the laws of the liturgy—either as a 
whole in case of immovable altars, or merely the altar stone m 
case of portable altars. Besides persons specially privileged, 
every bishop may consecrate portable altars. In the case of im
movable altars, the law of Canon 1155 is to be observed (which 
rules that the right of consecrating places is vested in the local 
Ordinary). While the consecration of an immovable altar apart 
from the dedication of the church may take place on any day, it 
is more becoming that it should occur on a Sunday or other holy- 
day of obligation (Canon 1199).

In the faculties given to the bishops of the United States by 
the Sacred Congregation of Rites, the bishops are empowered to 
delegate priests to consecrate immovable and portable altars with 
the formula of the Pontificale Romanum. If possible, ecclesi
astical dignitaries should be appointed for this purpose. For the 
consecration of portable altars the priest may use the shorter 
form. That form closely resembles the shorter form for the re
consecration of a desecrated altar, which was published by the 
Sacred Congregation of Rites, September 9, 1920?

Desecration of an Altar

1232. An immovable altar loses its consecration if the table 
or mensa is separated from its support even for a moment’s 
interval: in this case the Ordinary may allow a priest to reconse
crate the altar with the shorter rite and formula.

Both the immovable altar and the portable altar stone lose 
their consecration: (1) if they are considerably broken, the 
seriousness of the fracture being determined either by its extent 
or by its relation to the place of anointing; (2) if the relics are

•Sacred Cong, of Rites, Feb. 16, 1906; Deer. Auth., n. 4181.
•Sacred Cong, of Rite?, June*  13, 1899; Deer. Auth., n. 4032.
*Aota Ap. Sedis, XII, 450.
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removed, or if the cover of the sepulchre is broken or removed, 
except in cases where either the bishop or his delegate remove 
the cover in order to fasten it more securely or repair it, or to 
substitute another cover, or to inspect the relics.

A slight fracture of the cover does not induce loss of the 
consecration, and any priest can fill the crack with cement. The 
desecration of the church does not entail the desecration of the 
immovable or portable altars in the church, or vice versa, (Canon 
1200).

For the reconsecration of an immovable altar which has lost 
its consecration because the stone slab was momentarily sepa
rated from its support, a very short formula was published by 
the Sacred Congregation of Rites, September 9, 1920.® At the 
same time the Congregation published the shorter formula of 
reconsecrating altars which have lost their consecration by con
siderable fracture, or by a break in the cover, or by the removal 
of either the cover or the relics. We referred to this formula 
under the preceding Canon.

Title of Altars

1233. Just as the church has its title, at least every immov
able altar of the church should also have its own title. The pri
mary title of the main altar should be the same as the title of the 
church. With the permission of the Ordinary the title of a 
movable altar may be changed, but not that of an immovable 
altar. Altars cannot be dedicated to beatified persons—not even 
in the churches and oratories which have the concession to say 
the Office and Mass of the beatus—unless an indult of the Apos
tolic See has been obtained (Canon 1201).

Proper Use of Altars

1234. Immovable as well as portable altars must serve exclu
sively for divine services, especially for Holy Mass, and they 
may not be put to any profane use. No bodies are to be buried 
under the altar. If bodies happen to be buried near an altar, 
they must be at least one meter away; otherwise it shall not be

*Acta Ap. Sedis, XII, 449.
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lawful to say Mass on such an altar, until the body has been re
moved (Canon 1202).

The altar may not be used as a wardrobe for vestments and 
other articles. The Sacred Congregation of Rites declared that 
altars under which there is a vestment case cannot be conse
crated.® In another instance it ruled that shelves for choir books 
may be tolerated behind the altar under the steps on which the 
candlesticks stand, but not under the altar table itself.7

TITLE XU

OF ECCLESIASTICAL BURIAL

1235. The bodies of the faithful must be buried, and crema
tion is reprobated. If any one has in any manner ordered his 
body to be cremated, it shall be unlawful to execute his wish; 
if this order has been attached to a contract, a last will, or any 
other document, it is to be considered as not added (Canon 1203).

Ecclesiastical burial consists in the transfer of the body to 
the church, the funeral services held over the body in church, 
and its interment in the place legitimately appointed for the 
burial of the faithful departed (Canon 1204).

The great devotion and reverence exhibited by the early 
Christians to the mortal remains of those who had fallen asleep 
in the Lord is too well known to need comment here. The re
ligious symbolism in the burial of the bodies of the faithful in 
consecrated ground is much more justified than the symbolism 
of freemasonry in the cremation of the bodies of the deceased. 
There is a very positive foundation for the symbolism of the 
Christian burial rite. In itself it is a matter of indifference how 
the bodies are disposed of after death, but, when cremation began 
to develop into a protest against the Christian teaching of the 
resurrection of the body, the Church had to insist all the more 
strongly on its ancient custom of Christian burial. The Code 
unqualifiedly forbids cremation in Canon 1203; in Canon 1240 
it denies Christian burial to those who ordered their bodies to be 
cremated, unless they showed some signs of repentance before 
death; in Canon 2339 excommunication not reserved is inflicted

'December 20, 1890; Decreta Atith., n. 3741.
1 February 4, 1898; Dccrcta Auth., n. 3987.
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ipso facto on those who dare to force ecclesiastical funeral serv
ices for those who by the law of the Church are deprived of 
ecclesiastical burial; those who of their own accord give Catholic 
funeral services to persons deprived of ecclesiastical burial are 
punished with an interdict ab ingressu ecclesiae, reserved to the 
Ordinary.

When, asked whether it was lawful to join societies which 
have for their purpose the promotion of cremation, and whether 
one could lawfully order one’s own body or the bodies of others 
to be cremated, the Holy Office answered (May 19, 1886) that 
neither could be done, and that, if there was question of joining 
cremation societies affiliated with the freemasons, the penalties 
of joining freemasons are incurred.1 In some mission districts 
where Christian missionaries had great difficulty in stopping the 
custom of some of the castes or classes, the Church instructed 
the missionaries to tolerate such custom until such time as the 
missionaries had turned the minds of the natives to Christian 
ideals.2

Chapter I
OF CEMETERIES

1236. The. bodies of the faithful are to be buried in a cemetery 
which has been blessed according to the rites given in the ap
proved liturgical books, either with the solemn or simple blessing, 
by the persons mentioned in Canons 1155-1156.

No bodies shall be buried in churches except those of residen
tial bishops, abbots or prelates nullius in their own churches, or 
of the Roman Pontiff, royal personages, and Cardinals (Canon 
1205).

The simple blessing of cemeteries is contained in the Rituale 
Romanum, cap. xxix. The solemn blessing is to be given accord
ing to the Pontificale Romanum (De Coemeterii Benedictione).

• Colled de Prop. Fide, II, n. 1657. A Decree of the same Holy Office, 
Dec. 15, 1886, rules that if the body of a Catholic is to bo cremated not 
by his own will but the will of others, funeral services may be hold at his 
home and in the church, but the priest is net to accompany the body to 
the crematory (Collect, de P. F., II, n. 1665). Public Mass may not bo 
said for those whose bodies were cremated not v/ithout their own guilt in 
the matter; however, Mass may be said privately for them (Holy Office, 
July 27 1892; Collect, de P. F., II. n. 1808).

3 Collect, de Prop Fide, II, n. 1626.
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1237. Burial in the churches was not possible under the old 
Roman Law, which forbade burial within the city walls. After 
the Roman Empire had become Christian, the bodies of the 
martyrs were taken from the catacombs to the churches. The 
custom then developed of burying bishops, abbots, saintly priests 
nnd prominent laymen in church, first in the porticos and near 
the doors of the churches, and later within the church itself. 
The Decreticm Gratiani cites a Decree from the Council of Nantes 
(in 658), which forbids burial in the church itself, but allows it 
in the halls (atria), porticos or environs of a church.8 Another 
Decree, quoted by Gratian from the Council of Mayence, forbids 
burial in church to all except bishops, abbots; saintly priests and 
notable laymen,4 but subsequently no distinction was made be
tween the classes of persons who might or might not be buried 
in church. In fact, the Rituale Romanum formerly gave indirect 
recognition to the custom of burying the faithful in the church: 
it used to speak first of burial in cemeteries,, and ordained that, 
where the ancient custom of burying the faithful in cemeteries 
existed, it should be retained, and, wherever possible, it should 
be restored; if, however, someone was given a burial place in a 
church, the Rituale ruled that it should be only in the ground, 
and that no bodies should be buried near an altar. The Rituale 
has since been revised to correspond with the legislation of the 
Code.

The question naturally suggests itself here whether the pro
hibition of the Code to bury Catholics in churches (with the 
few exceptions made by the Code) is to be understood as ex
tending to the interment of bodies in a vault built under the 
floor of a church in the basement, and to a basement chapel below 
the floor of the church. To the question whether the burial of the 
faithful in an underground church is to be considered done in 
church in the sense of Canon 1205, § 2, the committee for the 
Authentic Interpretation of the Code answered: “Yes, if the 
underground church is truly and properly a church, devoted to 
divine worship. ’ ’ 8

Not only is it forbidden to bury the bodies of the faithful in 
a church, but it is also forbidden to transfer their bones at a later

•c. 15, C. XIII, qu. 2.
. «c. 18, C. XIII, qu. 2.

'October 16, 1919; Acta Ap. Sedis, XI, 478. ( 
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date from the place of burial to a church. So declared the Sacred 
Congregation of the Council on December 13, 1927.° In similar 
vein, the Sacred Congregation of Rites declared on October 20, 
1922. that, in accordance with former answers and decrees of the 
Holy See and Canon 1205, § 1, it is not permissible to place 
memorial tablets with inscriptions and the names of the faithful 
departed in churches, or even in subterranean churches and 
crypts which are destined for divine worship.7

1238. The Catholic Church has the right to possess her own 
cemeteries. Wherever this right of the Church is violated with
out hope of regaining the same, the Ordinaries should take care 
that the cemeteries belonging to the state are blessed, if those who 
are usually buried there are for the greater part Catholics, or at 
least that the Catholics may have a part of the cemetery reserved 
for themselves, which part is to be blessed. If not even this 
concession can be obtained, the individual graves should be 
blessed according to the rites in the approved liturgical books as 
often as the body of a Catholic is buried (Canon 1206).

In the United States the Catholic Church has no difficulty in 
acquiring and maintaining its own cemeteries, because there is no 
interference on the part of the states in this matter. Any private 
corporation, whether connected with a church or merely a busi
ness corporation, may own and manage cemeteries. The First 
Plenary Council of Baltimore was very severe in demanding that 
the pastor should refuse Catholic funeral services for a Catholic 
who was to be buried in a cemetery owned by a non-Catholic 
sect or by a secular corporation, if there was a Catholic cemetery 
in the place. The Second and Third Councils of Baltimore 
modify the prohibition of the First Plenary Council, stating that 
the rule had worked undue hardships in the cases of converts to 
the faith whose families had a family burial plot in some non
Catholic cemetery, and upon Catholics who had bought a burial 
plot in non-Catholic cemeteries before 1853 (the year in which 
the rule of the First Plenary Council was made), and finally 
upon Catholics who after that year had bought the burial plot 
in such cemeteries in good faith. In these cases, therefore, funeral 
services may be held in the house and in the church, and the

* Acta Ap. Sedis, XX, 261.
’ Ibid., XIV, 556.
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individual graves are to be blessed.8 Since the promulgation of 
the Code various dioceses have passed particular laws which 
return more closely to the decree of the First Plenary Council 
of Baltimore, particularly in reference to the burial of Catholics 
in so-called “Memorial Parks.” This they usually forbid en
tirely. The statutes of each diocese, and in particular cases the 
Chancery or Director of Cemeteries of the diocese, should be 
consulted.

The laws of the Canons concerning the interdiction, violation, 
and reconciliation of churches, are to be applied also to ceme
teries (Canon 1207).

Every Parish to Have Its Own Cemetery

1239. Every parish should have its own cemetery, unless the 
local Ordinary has legitimately designated one common ceme
tery for several parishes.

The exempt religious may have a cemetery of their own. 
distinct from the common cemetery. Other moral personages 
and private families also may be permitted by the local Ordinary 
to have a special burial place, apart from the common cemetery, 
which place is to be blessed like the cemetery (Canon 1208).

In parochial cemeteries with the written permission of the 
local Ordinary or his delegate, and in the proper cemetery of 
some other ecclesiastical body with the written permission of its 
superior, the faithful may construct for themselves and their 
families special burial places, and may also, with the consent of 
the same Ordinary or superior, convey these to others. Where- 
ever possible, the graves of priests and other clerics should be 
separated from those of the laity in a place more becoming to 
their station; moreover, where it can be conveniently arranged, 
one place should in this space be set apart for priests, and an
other for inferior ministers of the Church. The bodies of infants 
should likewise be buried in a plot specially set apart for them, 
if it can be conveniently arranged (Canon 1209).

1240. In towns and cities where the price of land within easy 
reach from the city is very high, it is not practicable to have a 
separate cemetery for each parish, and the Code makes allow-

•Cone. Balt. II, nn. 391-392; Cone. Balt. Ill, nn. 317-319; Eccl. Review, 
LX (1919), 82.
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ance for such conditions. In the United States, the cemetery is 
held by the church corporation, and is managed and controlled 
like private property. Just as one may sell property subject to 
certain restrictions, the lots (or individual graves) of a cemetery 
are sold subject to the cemetery rules, which every diocese in the 
United States doubtless has, and inserts in the contract of sale. 
It has been always understood that the pastor (or other priest in 
charge of a cemetery, or sometimes a layman appointed for that 
purpose) is delegated by the bishop to sell lots.0 The Sacred Con- 
gregation of Rites has declared that there is no objection to the 
practice of burning electric or other lamps over the tombs of the 
faithful in Catholic cemeteries. These, however, as well as 
flowers, etc., should be put there, not only as a mark of respect 
for the dead and a solace for the living, but as an expression of 
faith in the resurrection of the dead. Moreover, this practice 
should not be carried to such an extent that the spiritual suf
frages of Holy Mass, prayers and alms for the dead are impeded 
or curtailed.10

Care and Management of Cemeteries

1241. Every cemetery should be suitably enclosed on all sides 
and carefully guarded (Canon 1210). The local Ordinaries, 
pastors, and superiors concerned shall see that the cemeteries 
shall contain no epitaphs, eulogistic inscriptions, and ornaments, 
which are discordant with Catholic faith and piety (Canon 
1211). Besides the blessed cemetery there should be, if possible, 
a separate well-enclosed and guarded place for the interment of 
those to whom ecclesiastical burial is denied (Canon 1212).

Since, according to the American law. the owners of lots have 
not an absolute right to use this property as they please, it is 
not difficult in the United States to bar from the cemetery what
ever is unbecoming or objectionable from the point of view of 
the Church. The reverence due to the faithful departed and to 
a Catholic cemetery demands that the pastor in charge should 
take loving care of the hallowed place. Frequently, the proceeds

'Interesting points in reference to thn civil law of the United States 
on cemeteries held by ecclesiastical corporations can be found in Zolhnann’s 
“American Civil Church Law/’ Chapter XVI, Church Cemeteries, pp. 433- 
443 (cd. 1917, Columbia University, New York).

“October 30, 1922; Acta Ap. Sedis, XIV, 598. 
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from the sale of the lots are insufficient, and the parish is too 
poor to pay a sufficient number of workingmen to keep the ceme
tery in the most perfect condition, but there can be no excuse for 
failure to keep it at least respectable. The Third Council of 
Baltimore states that pastors have a real obligation to see that 
the cemetery is in good condition, so that the faithful may not 
have just reason for complaint regarding its untidy and neglected 
appearance, and for objecting to be buried there.11 The Second 
Council of Baltimore commands that the money derived from 
the sale of lots shall be used for the upkeep of the cemetery; if 
there be any surplus, this shall be used for religious and char
itable purposes as the Ordinary may direct.12

1242. No body shall be buried (especially in cases of sudden 
death) until after a proper and sufficient time has elapsed to 
remove all doubt of actual death (Canon 1213).

In civilized countries the civil law usually determines the 
length of time that must elapse between the death of a person 
and the burial. Medical men seem to agree that there is no 
absolutely certain sign of death except putrefaction. It is said 
that the procedure of embalming bodies (which is almost uni
versal in the United States) makes certain that persons are not 
buried alive; but one must not call the undertaker until it is from 
all appearances certain that the person is actually dead.18

Exhumation of Bodies

1243. Without the permission of the Ordinary it is not lawful 
to exhume a body which has been assigned by the Church its 
final resting place anywhere. The Ordinary shall not allow the 
exhumation of a body, unless it can with certainty be distin
guished from other bodies (Canon 1214).

The civil laws of the various civilized countries have regula
tions concerning the exhumation of bodies; sometimes, the court 
orders it for the sake of an autopsy to determine the precise 
cause of death. If private individuals desire to raise or transfer 
a body, it is usually not sufficient to get the authorization of the 
bishop, for the laws of most states require a permit from some 
specified health officer.

“Cone. Balt. Ill, n. 819.
uConc. Balt. 11, n. 393.
“Antonelli, “Medicina pastoralis/1 II, nn. 922-978.
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Chapter U
OF THE TRANSFER OF THE BODY TO THE CHURCH, FUNERAL 

SERVICES AND INTERMENT

1244. Unless a serious cause prevents it, the bodies of the 
faithful are to be brought to the church before burial, and the 
funeral services are to be held there according to the rites pre
scribed in the approved liturgical books (Canon 1215).

The Committee for the Authentic Interpretation of the Code 
declared on October 16, 1919, that the danger of offending the 
people and the clergy by the removal of the body from the place 
where the deceased died to the church where the funeral services 
are to be held, is not a grave reason in the sense of Canon 1215 
which would excuse from the transfer of the body to the church 
for the conducting of the obsequies there. Furthermore, the 
custom of not transferring the body from the place of death to 
the church for the funeral services is condemned.14 In some 
countries the civil laws prescribe burial of the body within 
twenty-four hours after death. Because of this, and also*because  
in some places the cemeteries are at a great distance from the 
church, the ceremonies of the Roman Ritual in reference to the 
transfer of the body of the deceased to the church and the funeral 
services to be conducted there, were not observed, but after death 
the pastor went alone to the house of the deceased and there 
recited the prayers over the body, whereupon it was carried away 
at once for the burial. The Sacred Congregation of Rites on 
February 28, 1920, reiterated the obligation to observe as far 
as possible, even in such circumstances, the rubrics of the Roman 
Ritual, and recalled that the funeral and burial Mass can be said 
though the body is not present. If extraordinary situations 
should arise, the Sacred Congregation will issue special instruc
tions for the regulation of funeral rites.10

It may be noted that, when the burial takes place on a day 
on which the rubrics forbid a funeral Mass praesente cadavere, 
the ringing or tolling of the funeral bells is forbidden from first 
vespers on the preceding day and throughout the whole day of 
the feast. On days on which the High Mass absente cadavere is

“ Acta Ap. 8edia, XI, 479.
»Ibid., XII, 128.
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forbidden, the tolling of the funeral bell at the burial is for
bidden.16

If a sermon is preached at the funeral Mass, it may take place 
either after the Mass or after the absolution and prayers, but no 
prayers in the vernacular are to be recited until the funeral rites 
are finished.17 .

The church to which the body is to be taken is by ordinary 
law the proper parish church of the deceased, unless the de
ceased has legitimately chosen another church for his funeral. If 
the deceased had several proper parishes, the funeral services 
should be held in the church of the parish in which he died 
(Canon 1216). In a doubtful case as to the right of another 
church, the right of the proper parish church of the deceased 
must always prevail (Canon. 1217).

The Code summarizes the former extensive legislation on 
funeral rights. First, it treats of the church which is entitled to 
conduct the funeral services, supposing that the deceased did not 
designate a church. This so-called sepultura electiva is regulated 
in detail by Canons 1223-1228. Where the parishes have well- 
defined territorial boundaries, the above-mentioned Canons 
clearly indicate what parish has the right to the funeral. By 
domicile and by quasi-domicile a proper parish is acquired. The 
cases in which a person dies outside his own proper parish are 
considered in the succeeding Canons of this chapter (viz.. Canons 
1218-1222). In places where the parishes are determined by the 
language of the people (as is the case with many parishes in the 
United States), it is more difficult to determine the proper parish 
of the deceased. Since this is an unusual condition, not con
templated by the Code, the particular law has to be consulted— 
namely, the Plenary Councils of tho respective countries and the 
diocesan statutes—to ascertain who is a member of a language 
parish.

Burial of Person Dying Outside His Own Parish

1245. If a person dies outside his own parish, the body is to 
be brought to his nearest proper parish church for the funeral

u8. Congregation of Hites, October 21, 1927; Acta Ap. Sedis, XIX, 382.
11S. Congregation of Rites, April 29, 1931; Homiletic and Pastoral Re

view (December, 1931), p. 301. 
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services, supposing that the funeral procession dan be made on 
foot without inconvenience; otherwise to the church of the parish 
in which he died.

After investigating its peculiar circumstances, every Ordi
nary may determine for his territory the distance and other con
ditions which render it inconvenient to transfer the body to the 
proper parish or place of burial. If the parish in which one dies 
and the proper parish of the deceased are in different dioceses, 
the rules concerning the transfer of the body made by the Ordi
nary of the diocese in which the person died are to govern.

Even though the transfer of the body to the church where 
the funeral should be held (the proper parish of the deceased or 
the church he chose for his funeral) or to the burial place is 
inconvenient, the family, heirs, and others concerned shall always 
have the right to transfer the body thither upon assuming the 
expenses of the transfer (Canon 1218).

The funeral services proper with the interment, which per se 
is perpetual, take place only once. In regard to the church of 
burial, place of burial and the pastor’s right of burial, they are 
governed by Canons 1215-1218, while the funeral Mass to be 
celebrated on the occasion is governed by the rubrics for the Mass 
in die obitus seu depositionis. It sometimes happens, however, 
that after the funeral and burial have taken place in one place, 
the remains are later exhumed and buried in another place, as 
happens more frequently after a war in the case of returning the 
bodies of soldiers slain in military service, though it happens 
with some frequency even outside of such circumstances. The 
funeral services conducted on the occasion of such transfer of the 
remains to a new place of burial are not governed by the prescrip
tions of Canons 1215-1218 in regard to the church ,and place of 
burial and the pastor’s right of burial, unless the full rites of 
burial were not performed at the first interment. The nature 
of the services to be conducted on such occasions is to be deter
mined by agreement between the relatives of the deceased and 
any pastor whom they may choose. The same holds as regards 
the choice of the church of burial.18 If a Mass of Requiem is to 
be celebrated on such an occasion, it does not enjoy the privileges 
conceded by the rubrics for the Funeral Mass in die obitus seu

US. Congregation of the Council, In cau&a S. Severi, January 12, 1924; 
Acta Ap. Sedis, XVI, 188.
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depositionis, although in a particular case proposed to it the 
Sacred Congregation of Rites on June 16, 1922, allowed the rub
rics for the Mass for the third, seventh, thirtieth or anniversary 
day or post acceptum nuntium to be applied (see Rubrics of the 
Missal, title III, n. 6.).10

1246. If a Cardinal dies in the City of Rome, the body is to 
be transferred for the funeral services to that church which the 
Roman Pontiff shall appoint; if he dies outside the City, he is to 
be buried from the most prominent church in the city or place of 
his death, unless he has chosen another church for his funeral. 
The funeral of a residential bishop (even though he be a Car
dinal), or of an abbot or a prelate nullius, is to take place in his 
own cathedral, abbatial or prelatial church, if that can be con
veniently done; otherwise, the body is to be taken to the most 
prominent church in the city or place where he died. In either 
case, if the deceased has chosen a church for his funeral, the 
body should be transferred to that church (Canon 1219).

1247. Residential beneficiaries are to be transferred to the 
church where they held the benefice, unless they have chosen 
another church for their funeral (Canon 1220).

1248. In case of death outside the religious house, professed 
religious and novices arc to be transferred to the church or ora
tory of their house, or at least to some house of their organiza
tion, unless novices have chosen another church for their funeral. 
Their religious superior has always the right to conduct the 
funeral procession from the place where the religious died to the 
church where the funeral services are to take place. If a religious 
dies far away from home, and his body cannot conveniently be 
taken to his own house or any house of his organization, he is to 
be buried from the church of the parish where he died, unless, in 
the case of a novice, he has chosen another church for his funeral. 
The religious superior, however, has the right spoken of in the 
third paragraph of Canon 1218, to transfer the body, if he so 
wishes, from any place to a church of his organization. The rules 
of this Canon in reference to the novices apply also to servants in 
the actual service of a religious community, who live steadily 
within the precincts of the religious house; if, however, they die 
outside the religious house, they are to be buried according to the 
rules of Canons 1216-1218 (Canon 1221). The right of the re-

“ Acta Ap. Sedis, XIV, 393.
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ligious superior to bury the professed religious and the novices 
does not include the right to bury the postulants and students in 
religious houses, as was declared on July 20, 1929, by the Com
mittee for the Authentic Interpretation of the Code.20

This Canon deals only with the question of the church from 
which the funeral is to be held. Canon 1230 specifies who has the 
right to hold the funeral services over a deceased religious. The 
servants in religious houses who die within the precincts of the 
religious house are treated like the novices, unless they have 
chosen a special church for their funeral; if they die outside the 
religious house, they come under the common rules for the burial 
of the faithful.21

1249. Persons who have stayed in a religious house (even of 
regulars) or a college, either as guests or for the purpose of edu
cation or health, and persons who have died in a hospital, are to 
be buried according to the regulations of Canons 1216-1218, un
less the particular law or a privilege allows an exception. Those 
who die in a seminary are to be buried according to the regula
tions of Canon 1368 (Canon 1222).

An exception is made here from the rule of Canon 6 that 
particular laws contrary to the Code are revoked. In the matter 
of the burial rights of the persons mentioned in Canon 1222, the 
particular law and privileges are given preference. In speaking 
of inmates of a seminary, the Code says “those who die in the 
seminary. ” It thus makes no explicit provision for seminarians 
and other persons who regularly live in the seminary but die out
side the same. Wherefore, the general rule that one must be 
buried from one’s own proper parish church, unless one had 
legitimately chosen a funeral church, must be applied also in this 
case.

Choice of Burial Church and Cemetery

1250. Unless they are explicitly forbidden by law, all the 
faithful may choose a church for their funeral, as well as a cem
etery for their burial. In this free choice of church or cemetery 
wives, as also children who have reached the age of puberty, are 
entirely independent of the authority of husband and father 
(Canon 1223).

® Acta Ap. Sedis, XXI, 573.
“Rossi, “La Sepultura Ecclesiastica/*  n. 55, p. 102.
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The free choice of a church or a cemetery for their funeral is 
forbidden to the following: (1) to children who have not reached 
the age of puberty, but the parents or guardians may even after 
the death of these children make the choice; (2) to professed reli
gious of any rank or dignity, unless they are bishops (Canon 
1224).

The free choice of the funeral church and of the place of 
burial is well protected by the laws of the Decretals,22 and the 
Code substantially retains the former law on this point. For the 
impuberes the father, or (if he is dead or does not act) the 
mother, or (if the children are entrusted to such) the legal 
guardian, may choose the church for the funeral and the burial- 
place. In the former law canonists seem to have agreed that the 
choice had to be made while the children were living, but the 
Code explicitly allows such choice even after their death. By the 
term “parentes,99 one must very likely understand father and 
mother exclusively—not grandfather or grandmother, to whom 
the term is extended in Canon 542, § 2—because the former law 
was very strict in its use of the term in this matter. To the ques
tion whether the mother can choose the burial church for an 
infant, a decision of the Sacred Congregation of the Council 
answered that she cannot, unless a legitimate custom gives her 
that right.23 Another decision of the same Congregation declared 
that parents and guardians—not other relations or heirs—could 
choose the funeral church and burial place for infants.24 Reli
gious who have taken vows (temporary or perpetual, simple or 
solemn) in a religious organization, are deprived of the right to 
choose the church and cemetery for their burial.

1251. For validity, the choice of a funeral church must fall 
on either a parish church, or a church of regulars, or another 
church having the right to hold funerals: however, a patron of a 
church (a person who has built or endowed a church) may choose 
that church, even though otherwise it is not entitled to have fu
neral services. In churches attached to convents of nuns (Sisters 
with solemn vows) funeral services cannot be held for outsiders, 
but women who lived permanently, not accidentally, within the 
enclosure, either as servants, or for reason of education or sick-

• Decretal. Greg. IX, c. 1, Do Sepulturis, lib. Ill, tit. 28.
"Cone. Trident, (ed. Richter), p. 461.
MRosai, “La Sepultura Ecclesiastica,” n. 58, p. 112.
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ness, or as guests, may choose the church of the nuns as their 
funeral church (Canon 1225).

1252. The funeral church or cemetery may be chosen by a 
person either directly or through another by legitimate mandate; 
the fact that a choice has been made, or the mandate given, may 
be proved in any legitimate manner. If the choice is made 
through another, that person may make the choice even after the 
death of the person who issued the mandate (Canon 1226).

1253. Religious and the secular clergy are strictly forbidden 
to induce any person to vow, or swear, or otherwise promise, with 
or without an oath, to choose their church or cemetery for the 
funeral or burial, or not to change a choice already made. If the 
law of this Canon should be violated, the choice is null and void 
(Canon 1227).

1254. If the deceased chose some cemetery other than that of 
his proper parish, he shall be buried there, provided there is no 
objection on the part of those in charge of such cemetery. If the 
cemetery of a religious organization was chosen, the consent of 
the superior entitled by the constitutions to grant such permis
sion is required and suffices for the burial (Canon 1228).

The faithful may choose a church for their funeral services, 
and they may also choose a- cemetery for their burial, even though 
this is not connected with the church chosen for the funeral rites. 
As to the cemetery which may be chosen, Canon 1208 must be 
considered. Parish churches and the houses of exempt religious 
have by law the right to have their own cemeteries. The bishop 
may allow other religious organizations, confraternities, or socie
ties, and even private families, to have their own places of burial. 
Any cemetery that is legitimately established, may be chosen by 
the faithful as their burial place, provided the persons in charge 
can and do permit the burial. If they refuse, the deceased is en
titled to be buried in the cemetery of the church which had the 
funeral, according to Canon 1231. Hence, one must conclude that 
if the deceased has (as allowed by Canon 1225) chosen a church 
of a Regular Order (i.e., an Order of men with solemn vows), and 
has also chosen their cemetery as the place of burial, the regulars 
may not take the funeral if they do not wish to bury the person 
in their cemetery. Though the exempt religious may have their 
own cemetery, and though the right of the faithful to choose a 
cemetery is not limited by the Code (if the religious according 
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to their constitutions can and are willing to accept the choice), 
the right of the faithful to choose a church for the funeral 
services is limited by Canon 1225 to parochial churches and to 
churches of Regular Orders.26 The choice of a cemetery is regu
lated by Canon 1228.

Family Burial Places

1255. If a person, who has a family burial place in some ceme
tery, dies without having chosen a burial place elsewhere, he is to 
be buried with his ancestors if his body can be conveniently trans
ferred to that place, or, regardless of the inconvenience, if his 
family or heirs are willing to defray the expenses of the transfer. 
The wife shares the burial place of her husband, or, if she had 
been married several times, of her last husband. If the family 
or husband has several burial places, the family or heirs of the 
deceased shall select the place of burial (Canon 1229).

The natural desire to be buried with one’s relations is re
spected by the Church, and she gives preference to the ancestral 
burial place or plot, unless the deceased has expressed a desire 
to be buried elsewhere. It is very common here in the United 
States to have family plots in cemeteries, and, as we saw, the 
Church allows the acquisition of such burial lots by individuals 
aud families with the consent of the local Ordinary in the case 
of diocesan cemeteries, and the consent of the religious superior 
in the case of cemeteries of exempt religious. But the right to 
hold the funeral services is one thing, and the question of the 
burial place is another. The fact that one has a family plot in a 
parish cemetery, does not imply the right of that parish to the 
funeral, for the person may freely choose a church for the fu
neral. If the person has moved from the parish where he has 

■ the ancestral burial plot, the funeral is to be held at the proper 
parish church (place of domicile or quasi-domicile), unless the 
person has chosen another church for his funeral.

Rules about Funeral Services

1256. The proper pastor of the deceased has not only the 
right but also the duty, except in case of grave necessity, to escort

•Blut, “Commentarium,” lib. Ill, n. 83.
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the body from the house to his parish church and to conduct the 
funeral services, unless (as Canon 1216 allows) the person has 
chosen another church for the funeral. If the person has died in 
the territory of another parish and the body can be easily taken 
to the deceased person’s own parish church, the proper pastor 
of the deceased may enter the territory of this other pastor after 
notifying him of the fact, and conduct the funeral procession to 
his church and hold the exequies (Canon 1230, §§ 1-2).

If the funeral is to take place in a church of regulars, or 
another church exempt from the jurisdiction of the pastor, the 
proper pastor has the right to conduct the body from the house 
to the church where the funeral services are to take place, under 
the cross of the church which has the funeral, but the rector of 
the church has the right to perform the funeral services. If, how
ever, the church which has the funeral is not exempt from the 
jurisdiction of the pastor, the celebration of the funeral services 
does not belong to the rector of the church, unless he has that 
right by special privilege, but to the pastor in whose territory 
the church is situated, provided the deceased was a subject of the 
pastor (Canon 1230, §§ 3-4).

While in accordance with Canon 1226, § 1, any individual may 
either in person or through another (to whom he has given a 
legitimate commission) choose a cemetery for his burial, it is to 
be noted that the petition of the parents or heirs of the deceased 
alone does not suffice for this. Consequently, it must be said that 
the proper pastors by reason of domicile or quasi-domicile have 
by law the right to conduct the funerals of their own parishioners. 
If another church claims this right by contrary custom, legitimate 
prescription, or special privilege against the right of the proper 
pastor, such exception must be proved.20

1257. The bodies of religious women and of their novices who 
die in the convent, are carried by the Sisters to the limit of the 
enclosure; thence, if the deceased belonged to a body of religious 
who are not subject to the jurisdiction of the pastor, the chaplain 
of the convent conducts the body to the proper church or oratory 
of the convent, and holds the funeral services. In the case of 
other religious women (not exempt from the jurisdiction of the 
pastor), the pastor conducts the body to his parish church, and

■S. Congregation of the Council, July 9, 1921; Aota Ap, Sedis, XIII,
534.
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holds the funeral services, as was stated in the first paragraph 
of this Canon. Concerning Sisters who die outside their convent, 
the general laws of the Canons are to be followed (Canon 1230, 
§ 5). The Committee for the Authentic Interpretation of the 
Code declared on January 31, 1942, that even in the case of reli
gious women of solemn vows or nuns, who are not exempt from 
the jurisdiction of the local Ordinary according to Canon 615, 
the right of conducting their funerals and burials belongs to the 
chaplain and not to the pastor according to the norm of Canon 
1230.27 It may be noted here that in the funerals of any religious 
women, Sisters or nuns, the custom of covering the casket with a 
white cloth or other white decoration may not be continued, be
cause the rubrics and decrees of the Holy See forbid the use of 
the white color in the funeral of adults.28

1258. If a Cardinal, or a bishop, dies outside of Rome in a 
city where there is a bishop’s see, the precept of Canon 397, n. 3, 
must be observed (Canon 1230, § 6).

1259. If the body is sent to a place where the deceased did not 
have his proper parish, and where he has not legitimately chosen 
a church for his funeral, the right to conduct the body to church 
and hold the funeral services (if they are to be held in that place) 
and to accompany the body to the burial place belongs to the 
cathedral church, or, where there is no cathedral church, to the 
pastor of the church to which the cemetery of interment belongs, 
unless local custom or the diocesan statutes ordain otherwise 
(Canon 1230, § 7).

The Interment

1260. On the termination of the funeral services in the church, 
the body is to be interred in the cemetery of the same church 
with the ceremonies prescribed by the liturgical books, unless the 
body is to be taken to some other cemetery in accordance with 
Canons 1228 and 1229. The priest who conducts the funeral serv
ices in church, has not only the right but also the duty (except 
in cases of grave necessity) to accompany, either in person or 
through another priest, the body to the burial place (Canon 
1231).

" Acta Ap. Sedis, XXXIV, 50.
aS. Congregation of Rites, November 6, 1925; Acta Ap. Sedis, XVHI,
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In the United States it has been the practice in many places 
for the priest to finish the funeral rites in the church and not to 
escort the body to the cemetery. It is rather a cold and unchris
tian conclusion to the beautiful and consoling funeral rites of the 
Church, when the interment is left to the undertaker, and there 
is no priest at the grave to say the final prayer as the body is laid 
to rest. As the funeral director usually employs automobiles to 
convey body and mourners to the cemetery, it does not take much 
time to-day to go to the cemetery, even if it is some distance out-' 
side the city or town. There is, therefore, in many instances no 
real necessity to excuse the priest from accompanying the body. 
There may be a long-standing custom in a diocese contrary to 
this rule of the Code, and the Ordinary perhaps may allow this 
to continue (in virtue of Canon 5), but the practice of some 
parishes where the priest goes to the cemetery if the deceased 
was a pew holder, and does not escort other deceased parishioners, 
does not seem reasonable, because, if a person is entitled to eccle
siastical burial, he is entitled also to the last part of the burial 
service.20 In a case in which a certain bishop had forbidden pas
tors and other priests of a city to accompany the body to the 
public cemetery because of the distance and inconvenience, and 
because there was a chaplain appointed for the cemetery, the 
Sacred Congregation of the Council condemned this prohibition, 
and declared that pastors are bound by law to accompany the 
bodies of their parishioners to the cemetery, and they must do so 
even in case of the poor who cannot pay for the funeral services 
(January 26, 1907; Acta S. Sedis, XL, 156).

1261. The priest who conducts the funeral procession to the 
church or to the cemetery, has the right to pass freely through 
the territory of another parish or diocese with stole and upright 
processional cross, even without the permission of the pastor or 
the Ordinary. If the body is to be buried in a distant cemetery 
to which the body cannot conveniently be carried, the pastor or 
rector of the church at which the funeral services are conducted 
cannot claim the right to accompany the body cutside the limits 
of the city or town (Canon 1232).

1262. Without a just and grave reason approved by the Ordi
nary, the pastor cannot prevent sec-dur clerics, religious, and 
pious societies, who have been invited by the family or the heirs,

"Augustine, VI, 140; Eccl. Review, LXVIT (July, 1922), 12. , ’
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from accompanying the body to the church and to the burial 
place, and from assisting qt the funeral services. However, the 
clergy of the church where the funeral services are held should 
be invited by the family or the heirs in preference to all others. 
(Canon 1233, § 1). The Committee for the Authentic Interpre
tation of the Code declared on April 8, 1941, that in the case 
of a cathedral or a collegiate church the members of the chapter 
of Canons do not come under the words clerici . . . ipsi ecclesiae 
addicti of Canon 1233, § 1, and therefore they need not be in
vited.30

Societies and emblems clearly hostile to the Catholic religion 
shall never be permitted at the funeral. Those who assist at the 
funeral procession must respect the orders of the pastor in the 
arrangement of the procession, subject to each one’s right of pre
cedence. No matter what dignity he has held or to what family 
he has belonged, the body of a lay person shall never be carried 
by the clergy (Canon 1233, §§ 2-4).

Referring to the admission into church of dags, banners, and 
other such emblems on the occasion of a funeral, or any other 
liturgical functions, the Sacred Congregation of Rites has de
clared that, if they do not belong to a society which is openly 
contrary to the Catholic faith or to a society whose statutes have 
been condemned by the Church, and if these flags, banners, or 
emblems do not in themselves portray something forbidden or 
condemned by the Church, they may be admitted into the church 
edifice. If a blessing is asked for these flags or emblems out of 
respect for the Church and in a quiet and peaceful manner, they 
may be blessed according to the formula of the Rituale Roma
num.31 This Decree or Instruction reverses a former Decree of 
the same Congregation, which forbade the admission into church 
at liturgical functions of national flags or of any other except 
religious banners. There is a formula for blessing religious ban
ners in the Rituale Romanum 32

•Acta Ap. Sedis, XXXIII, 173.
“December 15, 1922, published March 26, 1924; Acta Ap. Sedis, XVI, 

171.
«July 14, 1887; Dec, eta AutJt., n. 3679.
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Funeral Fees

1263. Where such does not already exist, local Ordinaries 
shall draw up for their territory a schedule of funeral taxes or 
offerings, giving due consideration to the legitimate particular 
customs and all the special circumstances of persons and places. 
They shall consult the Cathedral Chapter (or diocesan consul- 
tors) in making these regulations, and, if they think it advisable, 
they may also consult the vicars-forane (deans) and the pastors 
of the episcopal city. The schedule of taxes should for the various 
cases determine the fees, which must be moderate and fixed in 
such a manner that all occasion for contention and scandal is 
removed and the rights of all concerned are well defined. If sev
eral classes of funeral are enumerated in the schedule, the party 
who arranges for the funeral has the right to choose freely be
tween them (Canon 1234). Religious organizations, too, are 
bound to observe the diocesan law fixing funeral taxes or offer
ings for funerals conducted in their own churches, as was de
clared on March 6, 1927, by the Committee for the Authentic 
Interpretation of the Code.83

Everyone is strictly forbidden to exact more than the dioce
san schedule allows for burial or funeral services or for anniver
saries. The poor shall be given decent funeral and burial services 
absolutely free of charge, according to the laws of the liturgy 
and the regulations of the diocesan statutes (Canon 1235).

The Proper Pastor’s Share of Funeral Offerings, when 
Funeral Is Held in Another Church

1264. Whenever one of the faithful is not buried from his 
own parish church, his proper pastor is to receive the parochial 
portion of the funeral offerings, unless the particular law ordains 
otherwise, or unless the deceased cannot conveniently be brought 
to his proper parish. If the deceased had several proper parishes 
to any of which the body could have easily been conveyed, and 
the funeral is held elsewhere, the parochial portion is to be di
vided among the various propel  pastors (Canon 1236).*

Provided no particular law states otherwise, whenever a mem
ber of the faithful is not buried from his own parish church, the

"Acta Ap. Sedis, XIX, 161. 



CANONS 1234-1237 49

proper pastor of the deceased is entitled to receive the canonical 
portion of the funeral offerings. In the case, however, in which 
the body cannot conveniently be brought to the proper parish 
church, the pastor of the church to which it is brought for burial 
has the right to retain the entire offering.34 The same will hold 
when the particular law of the place permits the pastor or rector 
of the church (for instance, of regulars) to retain the whole offer
ing. When the deceased had several proper parishes by reason 
of domicile and quasi-domicile, the canonical portion of the offer
ing is to be divided among all of the proper pastors. However, 
if the body was taken to the proper parish church by reason of 
the deceased person’s quasi-domicile, rather than to his proper 
parish church by reason of domicile, the pastor of the church of 
burial may receive and retain the entire offering, because as pas
tor of the deceased person’s place of quasi-domicile he is the 
proper pastor and entitled to conduct the funeral of one who for 
that reason is his proper parishioner.85

1265. The parochial portion is to be taken from the entire 
offerings fixed by the diocesan tariff for the funeral services and 
for the burial, and from these fees only. If for any reason only 
minor functions are held on the day of burial, and the first 
solemn service for the deceased is held within a month from the 
day of burial, the «parochial portion shall be deducted also from 
the fees given for the delayed funeral services. The share of the 
parochial portion is to be fixed by the diocesan schedule; if the 
parochial church of the deceased and the funeral church belong 
to two different dioceses, the share of the parochial portion is to 
be reckoned according to the schedule of the diocese where the 
funeral takes place (Canon 1237).

The Committee for the Authentic Interpretation of the Code 
on November 24,1920, declared that in cases in which the solemn 
funeral services arc held, not within a month from the burial, 
but within a month from the notice of death when the deceased 
died in a distant country or place, the question of the proper 
pastor’s right to the canonical portion of the funeral offering is 
to be referred to the Sacred Congregation of the Council. The 
same course of action is to be taken in the question of the local

“S. Congregation of tbo Council, July 9, 1921; Acta Ap. Sedis, XIII,

"8. Congregation of tbo Council, June 9, 1923; Acta Ap. Sedis, XVII, 
508.
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Ordinary’s right to rule that the public funeral services cum 
cantu requested by the parents must be considered true funeral 
services from which the canonical portion must be paid, in order 
to prevent the abuse of delaying the funeral services for more 
than a month after burial with the intention of depriving the 
proper pastor of the canonical portion.30

In the United States the people hardly know of their right to 
choose a church for their funeral, and for this reason it is a rare 
occurrence for persons to be buried from any other but their own 
parish church. In view of the circumstances of many language 
parishes in cities and towns, it may be difficult to decide which 
is a person’s proper parish. In the former law, when a person 
had chosen another church for burial, the proper pastor’s share 
of the funeral offerings was one quarter (quarta funeralium). 
There is extensive legislation on this point, as one can see from 
Cardinal Gasparri’s notes to the Code. The Code does not deter
mine the share due to the proper pastor, but wants the individual 
Ordinaries to fix the amount, along with the list of funeral 
charges. Even in the former law the share was by no means the 
same everywhere; customs favorable to the proper pastor were 
approved under the former law, and thus it came to pass that in 
some places the portion of the proper pastor was one-third, or 
even one-half of the funeral offerings.37 The Orders of Friars 
Minor, Friars Preachers, Carmelites, and (by communication of 
privileges) other Mendicant Orders also, are (except in their 
houses in Italy and its adjacent islands) exempted from the pay
ing of the parochial portion. The Council of Trent did not abolish 
the privilege, but ordained that, in places where by custom the 
houses of these religious had for the forty years prior to this 
Decree of the Council paid the parochial portion, they were to 
continue paying it.88

Registration op Deaths

1266. After the funeral, the minister shall mark down in the 
death register the name and age of the deceased, the names of

"Acta Ap. Sedis, XII, 576.
"Bull “Romanus Pontifex” of Pep? Benedict XIII, April 28, 1725; 

Gasparri, “Fontes Cod. Jur. Can.,” I, 60P.
"Sessio XXV, cap. 13, De Reform. Cfr. Lyszczarezyk, “Compendium 

Privil. Regular.,” 188. 
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the parents or spouse, the date of death, the priest who adminis- 
tered the last sacraments and what sacraments were given, and 
also the time and place of interment (Canon 1238).

The term “minister” in this Canon is very vague so that it 
is difficult to know which priest has the obligation to record the 
deaths. Canon 470 obliges the pastors to keep the various parish 
records, including the liber defunctorum. The Rituale Romanum, 
cap. ii, tit. 10, enumerates the records which every pastor must 
keep, and, when it mentions the death register, it adds that this 
book must be kept also in all other churches from which the dead 
are buried. It seems that the church which holds the funeral 
services is obliged to keep the record of persons buried from that 
church. If a person is not buried from his own parish church, 
but at the time of his death belonged to a parish by reason of 
domicile or quasi-domicile, it is to be recommended that the 
proper pastor be informed of the death, since he is supposed to 
have such record of his parishioners; the Code, however, does not 
explicitly impose on the church which buries the subject of an
other parish this duty of informing the proper pastor.

Chapter III

OF THE PERSONS TO WHOM ECCLESIASTICAL BURIAL IS TO 
BE GRANTED OR DENIED

1267. Unbaptized persons may not receive ecclesiastical bur
ial, with the exception of catechumens who, through no fault of 
theirs, die without having received baptism, and are therefore to 
be regarded as among those baptized. All baptized persons must 
be given ecclesiastical burial, unless they are expressly deprived 
of it by law (Canon 1239).

The Code states that no unbaptized persons may receive eccle
siastical burial, except only catechumens under certain conditions. 
Wherefore, as we said above when speaking of the desecration of 
a church or a cemetery by the burial of unbaptized persons, if 
infants of Catholic parents die without baptism they may not be 
buried in a blessed cemetery
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Persons Who Are to Be Denied Ecclesiastical Burial

1268. The following persons are deprived of ecclesiastical 
burial, unless they have before death given some signs of re
pentance :

(1) notorious apostates from the Christian faith, notorious 
adherents of an heretical or schismatical sect, or of the Masonic 
Order or other societies of the same kind;

(2) persons excommunicated or interdicted by condemnatory 
or declaratory sentence;

(3) persons guilty of deliberate suicide;
(4) persons who died in a duel or from wounds received in it;
(5) persons who have given orders for the cremation of their 

bodies;
(6) other public and manifest sinners.
When any doubt arises in the foregoing cases, the Ordinary 

shall be consulted if time permits; if the case remains doubtful, 
ecclesiastical burial shall be granted but in such manner that 
scandal is avoided (Canon 1240).

In the first and second cases the Code makes it plain that 
notoriety or public knowledge is required—in the first case it is 
notoriety of fact, and in the second notoriety of law. In the case 
of suicide, a duel, and an order to cremate one’s own body, the 
Code does not state that the offense must be publicly known; 
nevertheless, n. 6 seems to indicate that these offenses must be 
notorious before one is deprived of ecclesiastical burial. Besides, 
Canon 2232 lays down as a general principle that any penalty 
inflicted by the law itself does not oblige the person to undergo 
the penalty, unless the offense is notorious; if it is not notorious, 
the penalty cannot be urged except after a declaratory sentence 
of the competent authority. With reference to violations of the 
precepts of Canon 1240, cfr. Canons 2272 and 2339.

According to the declaration of the Committee for the Au
thentic Interpretation of the Code of November 10, 1925, eccle
siastical burial must be denied to a person who gave orders to 
have his body cremated and who persevered in that disposition 
until death, even though the cremation is not carried out because 
the relatives and heirs comply with the law of the Church in 
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Canon 1203, § 2, forbidding them to execute the order for crema
tion.30

The Holy Office in an Instruction of June 19, 1926, declared 
that, if the funeral services are forbidden because of cremation, 
it is also forbidden to bury the ashes in consecrated ground. If 
the civil authorities force the burial in consecrated ground, the 
clergy must protest and then take no part in the burial. If the 
body of the deceased is cremated, not by his wish or order, but 
by that of others, the funeral rites in the church can be held, 
provided this fact is made known to the people so that the scandal 
is avoided. Otherwise, even in this case the funeral rites cannot 
be permitted. On the other hand, if the deceased himself ordered 
the cremation of his body, it must be certain and not merely con
jectured that he revoked the order before death, before Christian 
burial can be given to him. There is widespread propaganda in 
favor of cremation, often under the guise of scientific protection 
against disease. In reality, it is furthered by atheists and mate
rialists to divert men from the thought of death and belief in the 
resurrection and to foster materialism. The bishops of each eccle
siastical province are to meet and discuss ways and means of 
opposing cremation and impose suitable regulations to that end. 
A report of the proceedings is to be submitted to the Holy Office.40

1269. When ecclesiastical burial has been denied a person, it 
is also forbidden to celebrate for this person any funeral Mass, 
or anniversary Mass, or any other public funeral services (Canon 
1241).

Since the penalty of refusal of ecclesiastical burial is so severe 
—forbidding not only the transfer of the body to church and its 
interment in the sacred place, but also any prayers or sacred bur
ial rites—the priest must refuse burial only when the case is, 
beyond a reasonable doubt, one of those six fixed by Canon 1240. 
If any reasonable doubt exists as to the culpability of the person, 
or about the sufficient publicity of his offense, or any other ma
terial point, the pastor is ordered by the Code to consult his Ordi
nary, if time permits. If the pastor cannot consult the Ordinary, 
the words of the Second Council of Baltimore apply:4 4 In doubt, 
let the Ordinary be consulted if possible; otherwise let judgment

"Acta Ap. Sedis, XVII, 583.
«Ilad., XVIII, 282.
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lean to leniency and mercy. This we especially counsel whenever 
the deceased, having been overtaken by a sudden death, had no 
time for repentance: since, according to the norm of law, odia 
restringenda sunt.” 41

1270. If feasible without serious inconvenience, the body of 
an excommunicatus vitandus, that had in violation of the laws of 
the Canons been buried in a sacred place, is to be exhumed and 
interred in that part of the cemetery which, according to Canon 
1212, is not blessed. Canon 1214, which demands the permission 
of the Ordinary for the exhumation of any body, must be ob
served (Canon 1242).

Many formalities are required to render a person an excommu
nicatus vitandus—namely, excommunication by name pronounced 
by the Holy See, public announcement of the excommunication, 
and special mention in the decree that the person is a vitandus. 
The only crime by which one becomes ipso facto an excommuni
catus vitandus is assault of the person of the Roman Pontiff (cfr. 
Canons 2258 and 2343). The Holy Office was asked whether an 
excommunicated person who was a public and notorious sinner, 
and who was either dead or unconscious when the priest arrives, 
may be given ecclesiastical burial when the relations or friends 
who called the priest assert that he wanted the priest, or that he 
gave signs of repentance by kissing the crucifix or by other 
manifestations of devotion. The Sacred Congregation answered 
that ecclesiastical burial may be given to him, but that ecclesiasti
cal pomp and solemnity must be avoided at the funeral. If ex
traordinary circumstances arise in any case, the pastor shall 
consult the Ordinary and follow his orders.42

Section II

OF SACRED SEASONS
1271. Sacred seasons are the holyclays, and in addition the 

days of fast and abstinence (Canon 1243). The supreme author
ity of the Church alone has the right to establish, transfer, or 
abolish holy days of obligation and days of fast and abstinence

“ Acta et Decreta C. Balt. II, n. 389.
“September 19, 1887, quoted by Itossi. “La Sepultura Ecclesiastica,n 

n. 73. d. 139. 
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for the Universal Church. Local Ordinaries may for their respec
tive dioceses or territories appoint holydays of obligation and 
days of fast and abstinence only per modum actus—that is, tem
porarily but not perpetually (Canon 1244).

Before the Constitution “Universa” of Pope Urban VIII was 
promulgated, the bishops had the right to establish holydays of 
obligation. That Constitution enumerated the holydays of obliga
tion to be kept in the Universal Church, and forbade bishops to 
establish other days of obligation in their respective dioceses.1 A 
Declaration of the Sacred Congregation of Rites stated that the 
bishop cannot institute other holydays of obligation in his diocese 
besides those mentioned in the Constitution of Pope Urban VIII.2 
The Code, however, allows the bishop to establish a holyday of 
obligation temporarily. The precise meaning of the phrase “per 
modum actus” is nowhere defined in the Code; wherefore, it is 
impossible to determine for how long a time the bishop may order 
the observance of a day as a holyday of obligation, although it is 
certain that he cannot make it such permanently. As to the days 
of fast and abstinence, there was no prohibition in the common 
law of the Church to prevent the bishop from appointing for 
his diocese days of fast and abstinence besides those obligatory 
on the whole Church by Papal law. The Code sets the same 
limits on the power of the local Ordinaries to appoint days of 
fast and abstinence as on their power to establish holydays of 
obligation.

Power of Dispensation

1272. Not only local Ordinaries, but pastors, may in special 
cases and for a good reason dispense individual persons or indi
vidual families subject to their jurisdiction (even when these are 
outside their territory), and strangers while they stay in their 
territory, from the common law regarding the observance of the 
holydays of obligation, of fast or abstinence, or even of fast and 
abstinence combined. Ordinaries may also, because of a great 
concourse of people on some special occasion or for the sake of 
public health, dispense the whole diocese or locality from the 
obligation of fast or abstinence, or from both. In exempt clerical 
religious organizations the superiors have the same faculties as

'September 13, 1642: Gasparri, “Fontes Cod. Jur. Can.,“ I, 427< 
’June 23, 1703 (Dccrcta Auth., n. 2113).
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pastors for the benefit of the religious themselves and all persons 
mentioned in the first sentence of Canon 514 (Canon 1245).8

It is evident that no authority inferior to the Supreme Pontiff 
can dispense from obligations imposed by the common law of the 
Church. If then other persons exercise such power, it must have 
been granted to them either by concession of the Supreme Au
thority or by custom legitimately established. The power which is 
here explicitly granted by the Code was before the Code attrib
uted to them by custom, with the exception of the power of the 
bishop to dispense the whole diocese: according to a Declaration 
of the Holy Office,4 the bishop could not grant this general dis
pensation, even when he had the papal faculty to dispense from 
fast and abstinence.

Subjects may be dispensed from the obligation of holy days or 
of fast and abstinence, whether they are within or outside the 
territory of the Ordinary or pastor; strangers (those who have 
neither domicile nor quasi-domicile in the diocese or parish), 
when they are actually in the territory. These persons may use 
the dispensation for as long as it was given—even after leaving 
the territory, provided the reason for it continues. Superiors of 
exempt clerical religious who may dispense from holydays and 
fast and abstinence are both major (General, Provincial) and 
local superiors and, in their absence, their vicars. It is restricted 
“ad modum parochi,” that is, to “individual cases.” This in
cludes, besides individual religious (visitors as well as subjects), 
a small part of the community comparable to a family in a parish 
(e.g., the young students, etc.),Ca and even an entire local com
munity because it also is comparable to an individual family.6b 
Besides the fasts of the common law, it extends also to those of 
the rule and constitutions unless they forbid it.

1273. The duration of a holyday of obligation, as well as of 
days of fast and abstinence, is to be reckoned from midnight to 
midnight, without prejudice to the concession which Canon 923 
makes for the gaining of the indulgences attached to some feast 
(Canon 1246).

• For wartime faculty of the Ordinary to dispense, see App. Ill, 15.
•March 17, 1883 (Collectanea de P. F., II, n. 1594).
** Bouscaren-Ellis, “Canon Law,” 627-628.
“M. Conte a Coronata, O.M.C., “Institutiones Juris Canonici,” n, 139, 

(c) and note 5.
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TITLE XIH
OF FEAST DAYS

1274. The only holydays of obligation for the universal 
Church are the following: All Sundays, the feasts of Christmas, 
the Circumcision, the Epiphany, the Ascension, Corpus Christi, 
the Immaculate Conception, the Assumption, St. Joseph, Sts. 
Peter and Paul, and All Saints. The patron feasts (of a town, 
diocese, country) are no longer holydays of obligation, but the 
local Ordinaries can transfer the external solemnity to the Sun
day immediately following. If any of the above-mentioned feasts 
have been legitimately abolished or transferred in some country, 
no change may be made without consulting the Holy See (Canon 
1247).

The feasts of obligation had been reduced by the “Motu 
Proprio” of Pope Pius X, July 2, 1911, and the present Canon is 
in accordance with that document, except that the Feast of St. 
Joseph, suppressed by the said “Motu Proprio,” has been re
stored by the Code.1 In the United States the holydays of obli
gation have been reduced, at the request of the Fathers of the 
Third Plenary Council of Baltimore, to six days—Christmas, 
the Circumcision, the Ascension, the Immaculate Conception, the 
Assumption, and All Saints—by Decree of the Holy Office, De
cember 31, 1885.2

The question was proposed to the Committee for the Au
thentic Interpretation of the Code whether by the above Canon 
all other holydays of obligation have been ipso facto revoked, 
though in some nation, diocese or place they were observed as 
days of obligation introduced by particular law, or long-standing 
custom, or special concession of the Holy See. The answer was 
that they have been ipso facto abolished.3

1275. On holydays of obligation Holy Mass must be heard, 
and one must abstain from servile work and from judicial pro
ceedings; also, unless legitimate custom or special indults make 
an exception, from public markets, fairs and other public buying 
and selling (Canon 1248). One may fulfill the obligation of

* Aeta Ap. Sedis, III, 305.
* Acta et Decreta C. Balt. Ill, p. cv.
‘February 17, 1918; Acta Ap. Sedis, X, 170. 
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hearing Mass by assisting at the Holy Sacrifice celebrated in any 
Catholic Rite, either in the open air or in any church, public or 
semi-public oratory, and in the private mortuary chapels in ceme
teries spoken of in Canon 1190, but not in private oratories, 
unless this privilege has been granted by the Holy See (Canon 
1249).

The Committee for the Authentic Interpretation of the Code 
declared, March 26, 1952, that, notwithstanding the prescription 
of Canon 1249, one may fulfill this precept by hearing Mass 
celebrated with due permission on a consecrated stone in a decent 
place outside a church or oratory as provided for in Canon 822, 
p. 4.4

In private oratories Mass may not be said unless one of the 
■principal grantees of the privilege is present. Principal grantees 
are those only to whom the document of concession is addressed, 
and whose names appear on the reverse side of the document. 
The obligation of hearing Mass is satisfied in private oratories by 
the principal grantees, by their blood-relations and relations by 
marriage to the fourth degree inclusive who live with the grantees 
in the same house, by their guests, and by the servants of the 
house whose service is actually required at the time of Mass.5

T1TJ-1E XIV

OF ABSTINENCE AND FASTING

1276. The law of abstinence forbids the eating of fleshmeat 
and of broth made of meat, but docs not exclude the use of eggs, 
milk and milk products (cheese and butter), and any seasonings 
of food though made from the fat of animals (Canon 1250).

The broth meant here is a soup made by boiling meat or bones 
in water. The juice of the flesh may be had in certain extracts 
from which a broth can be made, and that also falls under the jus 
ex carne, forbidden by the Code on abstinence days. There is 
considerable controversy and uncertainty concerning the species 
of animals that may or may not be eaten on days of abstinence— 
such animals and birds, namely, which live in or near waters and 
feed almost exclusively on fish or other substances in rivers,

‘Acta Ap. Sedis, XLIV, 496.
•Noldin, “TheoJ. Moral,” II (De Proneptis, 1921), n. 262. 
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swamps, lakes or oceans. This question is very old, for already 
St. Thomas tried to explain the difference between animals that 
may and may not be eaten, saying that by forbidden fleshmeat is 
meant the flesh of animals that sleep (some texts have, “are 
born”) and breathe on land—that is to say, animals which 
usually live a long time out of water.1 Beavers, otters, seals, 
wild ducks and various water fowl are excluded by most authors 
from Lenten food, while others maintain that it depends on the 
custom of the respective places whether they may be eaten on 
days of abstinence.2

The “condimentum ex adipe” is a seasoning made from the 
fat of animals. The fat of animals constitutes layers of tissues 
distinct from their flesh; the white flesh (as in bacon), which at 
times is also called fat, is flesh in the true sense of the term.

1277. The law of fasting prescribes that only one full meal 
a day be taken, but does not forbid a small amount of food in 
the morning and in the evening. As to the kind of food and the 
amount that may be taken, the approved customs of the place are 
to be observed. It is not forbidden to eat both fleshmeat and fish 
at the same meal, nor to interchange the midday and evening 
meal (Canon 1251).

Most of the provisions of this Canon are taken from the 
former law. The distinction, however, between fast and absti
nence is new, in so far as up to the promulgation of the Code 
the abstinence from fleshmeat was considered essential to the 
fast. The Code now specifies the days on which both fast and 
abstinence are obligatory, and the days on which fast only is of’ 
obligation. New is also the abolition of the former prohibition on 
fast days—and in Lent even on Sundays—to eat fleshmeat and 
fish at the same meal, which prohibition Pope Benedict XIV had 
urged so strongly in his Encyclical “Non ambigimus.” 8

While the Code indeed states that the obligation to fast is 
distinct from that of abstinence, it does not follow from this that 
on those days when fact only is prescribed one may eat meat, not 
only at the principal meal, but also at luncheon. The question 
was proposed to the Holy See whether one could with a safe 
conscience follow the opinion of some authors that, since the

* Summa, II-TI, qu. 147, art. 8.
'Coronata, “De Locis ct Temporibus Sacris,” n. 297.
'May 30, 1741; Gaeparri, “Fontes Cor. Jur. Can.,” I, 078.
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promulgation of the Code, it is permitted to eat fleshmeat several 
times a day on days which are fast days only. The Cardinal 
Prefect of the Committee for the Authentic Interpretation of the 
Code answered that it is not safe to follow that opinion.4

1278. Abstinence only is enjoined on the Fridays throughout 
the year. Fast and abstinence together are to be observed on 
the following days: Ash Wednesday, Fridays and Saturdays in 
Lent, Ember days, and the Vigils of Pentecost, the Assumption, 
All Saints, and Christmas. Fast only is prescribed for all the 
other days of Lent.

On Sundays and holydays of obligation, except on a holyday 
in Lent, there is neither fast nor abstinence, and, if a "vigil that 
is a fast day falls on a Sunday, the fast is not to be anticipated 
on Saturday (as the law heretofore demanded), but is dropped 
altogether that year. The Lenten fast and abstinence cease at 
twelve o’clock noon on Holy Saturday (Canon 1252). This last 
sentence has now been abrogated by the rubrics of the restored 
rites of Holy Week, and the fast and abstinence now extend to 
midnight of Holy Saturday.4®

The declaration of the Committee for the Authentic Interpre
tation of the Code of January 3,1918,° made it clear that regard
less of particular laws Canon 1252 is obligatory everywhere. 
The days on which the law of fasting only and those on which 
the laws of both fast and abstinence are to be observed, are 
enumerated in Canon 1252. In the name of all the bishops of the 
United States, the Archbishop of Baltimore asked the Holy See 
to transfer the abstinence on Saturdays in Lent to the Wednes
days, with the exception of Ember Saturday. The Sacred Con
gregation of the Council, January 14, 1919, granted the request 
for two years. A similar reply was given for Canada on the 
same day.0 After being renewed in 1926 through His Eminence 
Cardinal O’Connell at the request of the Hierarchy and expiring 
in 1931, this indult was last renewed in that year to last only 
through 1932. In 1932 the local Ordinaries were advised that in 
the future they must apply directly and individually to the 
Holy See for the renewal of both the “workingmen’s privilege” 
and the transfer of the Lenten abstinence from Saturday to

4 October 20, 1919; Acta Ap. Sedis, XI, 489.
44 S. Congr. of Rites, November 16, 1957.
*Archiv fiir Icathol. Kirchenrecht, IC, 63.
• Ecclesiastical Review, LX (1919), 574.
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Wednesday.7
Strangers coming from places where the abstinence is ob

served on Fridays and Saturdays of Lent, and travelling through 
places where it has been transferred from Saturday to Wednes
day, must keep the abstinence either on Wednesday or on Sat
urday, as they may prefer.8 Hilling explains this on the grounds 
that the common law and the particular law or indult agree in 
substance—that is, by imposing two days of abstinence in each 
week of Lent. Hence, strangers are bound to observe abstinence 
on two days of the week in Lent, but, barring danger of scandal, 
a choice is given to them between the days specified in the com
mon law and those specified in the indult.® Complete ab
stinence, which even formerly under the rescript of the Sacred 
Congregation of the Council was not transferred to Wednesday 
of Holy Week, obliges on Holy Saturday,10 but now the obliga
tion extends to midnight.101

In the United States there is no holyday of obligation during 
Lent, but where the feast of St. Joseph (March 19) is kept as a 
holyday of obligation, the Committee for the Authentic Inter
pretation of the Code declared that, according to Canon 1252, 
neither fast nor abstinence ceases. It further ruled that the 
abolition of the anticipated vigil fast on Saturday, when the 
feast falls on Monday, applies to the whole year.11 The cessation 
of fast and abstinence (except during Lent) applies to holydays 
of obligation only—not to suppressed feasts or those kept by 
popular devotion. In virtue of Canon 1245, however, the bishop 
may dispense from fast and abstinence when there is an unusu
ally large gathering of people for religious or secular purposes 
in a certain locality, even though, as the Committee for the Au
thentic Interpretation of the Code declared on March 12,'1929, 
this magnus populi concursus is had in only one parish of the 
diocese. In that case he may grant a dispensation for that entire 
parish.12

’Letter of the Apostolic Delegato to the U.S.A., February 2 and April 
21, 1032; Homiletic and Pastoral lieview, XXXIV, 1083.
^y*8. Congregation of the Council, February 9, 1924; Acta Ap, Sedis, 

•“Codicis Juris Canonici Interpretatio,ft 9.
WS. Congregation of the Council, April 3, 1934; Bouscaren, “ Canon 

Law Digest,” II, 360-362.
"•S. Congr. of Bites, November 16, 1955.
“November 24, 1920; Acta Ap, Sedis, XII, 576.
nActa Ap. Sedis, XXI, 170.
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1279. The foregoing Canons make no change in particular 
indults, in the vows of either individual persons or communities, 
or finally in the constitutions and rules of religious organizations 
and approved institutes of men or women living in community, 
even those without vows (Canon 1253).

The workingmen’s indult granted for the United States by 
the S. C. of the Propaganda, March 15, 1895 (renewed for ten 
years in 1905 and 1915),18 permitted the bishops to dispense 
working people and their families from abstinence on all days 
except Fridays, Ash Wednesday, Holy Week (abstinence modi
fied by the Code) and the Vigil of Christmas. Each local Ordi
nary must in future apply directly and personally to the Holy 
See for the renewal of this indult. To the armed forces of the 
United States, while in actual service, and their families eating 
with them, Pope Pius IX granted a dispensation from abstinence 
on all days except Ash Wednesday, the last three days of Holy 
Week; and the Vigils of the Assumption and Christmas.14

The Sacred Congregation of the Council10 on January 28, 
1949 (the Sacred Congregation for the Oriental Church10 on 
January 18, 1949), modified the faculties of Ordinaries to relax 
the law of fast and abstinence. Applying the new faculties, the 
Bishops of the United States issued the following regulations: 
(1) Complete abstinence (which forbids entirely the use of meat 
and soup or gravy made from meat) is to be observed on all Fri
days, Ash Wednesday, the Vigils of the Assumption and Christ
mas, and Holy Saturday. (2) Partial abstinence (which 
permits the use of meat and soup or gravy made from meat 
once a day at the principal meal) is to be observed on Ember 
Wednesdays and Saturdays and the Vigils of Pentecost and All 
Saints. (3) The days of fast are the weekdays of Lent, Ember 
Days, the Vigils of Pentecost, the Assumption, All Saints and 
Christmas. On these days only one full meal is allowed. Two 
other meatless meals, sufficient to maintain strength, may be 
taken according to each one’s needs; but together they should not 
equal another full meal. (4) Meat may be taken at the principal 
meal on a day of fast except on Fridays, Ash Wednesday, and 
the Vigils of the Assumption and Christmas. Eating between 
meals is forbidden, but liquids, including milk and fruit juices, 

™ Ecclesiastical Review, XII, 425, Lilt, 329.
“Sabetti-Barrett, “Thcol. Moral/’ (cd. J916), n. 338.
« Acta Ap. Sedis, XLI, 32-33. “ lb id., 31-32. 
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are allowed. Other works of charity and piety and prayer for 
the Pope should be substituted.

The Code does not intend to change the obligation of observ
ing special fasts binding on religious by vow or by rule and 
constitutions. The Sacred Congregation of Religious has de
clared that religious enjoy the mitigations and dispensations of 
days of fast and abstinence granted to all the faithful of a 
country by Apostolic indult unless expressly included.17

1280. The law of abstinence binds all who have completed 
their seventh year of age; the law of fasting binds all persons 
from the completion of their twenty-first year until the beginning 
of their sixtieth (Canon 1254).

1281. The Sacred Penitentiary declared that persons who, 
because of age or work, are not obliged to fast, may eat meat at 
all their meals on days of Lent on which persons bound to fast 
may by indult eat meat once a day.18 This had been the opinion 
of certain moralists. The Sacred Penitentiary also stated that it 
is not expedient for the bishop to limit the dispensation from 
abstinence on fast days to the eating of meat once a day by those 
not obliged to fast.19 The S. C. of the Council has explicitly de
clared that persons not bound to fast may eat meat as often as 
they wish on days of fast only,20 thus on most of the Lenten ferite.

Since October 15,1931, the Sacred Congregation of the Coun
cil has permitted the Ordinaries of the United States to dispense 
from fast and abstinence on civil holidays.21 This was renewed 
for another five years on March 25, 1952.22 The faithful are to be 
exhorted by them to make some offering, especially for the poor.

PART THREE
OF DIVINE WORSHIP

1282. To the Blessed Trinity and to each of the three Persons 
and to Christ our Lord also under the sacramental species, is due 
the cult called latria (adoration in its proper sense); to the 
Blessed Virgin Mary the cult called hyperdulia; to the other

“September 1, 1912 (Acta Ap. £?d».s, TV, 626).
“January 16, 1834; May 27, 1363 (Acta S. Sedis, I, 426).
“Sabetti Barrett, “Theol. Moral.” (ed. 1916), n. 334, p. 305.
•October 17, 1923; Archiv fiir kathol. Kirchenrecht, CHI, 163. 
"Homiletic and Pastoral .Review, XXXII, 416.
"The Jurist, XII, 248.
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saints reigning with Christ in heaven the cult called dulia. To 
sacred relics and images are also due veneration and cult in pro
portion to the person to whom the relics and images refer (Canon 
1255). The terms latria, kyperdulia, dulia are technical expres
sions commonly employed in dogmatic theology, and they need 
not be explained here.

If the cult is given to God, the saints or beatified persons in 
the name of the Church by persons legitimately appointed for 
this purpose and by acts (forms of worship) instituted by the 
Church, it is called public cult; otherwise it is called private 
(Canon 1256).

The Holy See alone has the right to regulate the sacred 
liturgy and to approve liturgical books (Canon 1257).

The Supreme Authority of the Church has reserved to itself 
the regulation of the entire public worship of the Church in 
order to preserve the purity of faith, for the public prayers and 
ceremonies of the Church give expression to the principles of 
faith. There can be no doubt that the Supreme Pontiff is the 
divinely appointed guardian of the faith, and therefore also the 
guardian of the liturgy or divine worship. In the early days of 
the Church the prayers and ceremonies of divine worship were 
handed down from generation to generation. Provincial Councils 
watched over the sacred liturgy as it developed from its primitive 
forms to a more elaborate ceremonial, until these forms crystal
lized and became fixed in the exercise of the public worship. By 
his Bull “Immensa,” January 22, 1588, Pope Sixtus V created 
the Sacred Congregation of Rites, and gave it exclusive control 
of the entire public worship of the Church. When the official 
texts of the Roman Missal, Ritual, and Breviary were published 
by the Holy See, allowance was made for deviations from these 
books introduced from ancient times by some dioceses and reli
gious Orders. These special Missals, Rituals and Breviaries have, 
however, been examined by the Holy See, and after their ap
proval nobody may change or modify them.

1283. The printing and publishing of liturgical books is re
served to the Holy See. By law Pope Clement VIII (Bull “Cum 
in Ecclesia,” May 10, 1602), new editions are to be printed only 
by firms specially authorized by the Holy See, and every sheet 
of these so-called typical editions must be submitted to the Sacred 
Congregation of Rites before it is put on the press. Local Ordi
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naries may authorize, other printers to copy the typical editions, 
but must vouch for the correctness of the copy.

Participation of Catholics in Non-Catholic Worship

1284. It is unlawful for the faithful to assist in any active 
manner, or to take part in the sacred services of non-Catholics. 
At funerals of non-Catholics, at their marriages, and similar 
solemnities, provided there is no danger of perversion or scandal, 
passive or merely material presence on account of a civil office 
or for the purpose of showing respect to a person may be toler
ated for a grave reason, which in doubtful cases must be ap
proved by the bishop (Canon 1258).

Many cases relative to the forbidden communication in re
ligious services of non-Catholics have been decided by the Holy 
See on the basis of the particular facts submitted to the Supreme 
Pontiff. Most of these cases have been grouped together by Blat 
in his commentary on the Code.1 Thus, it has been declared that 
a Catholic may not contribute money towards the building of an 
heretical church, or give his work gratis. The building of non
Catholic churches and synagogues by Catholic workmen and 
architects is not forbidden, unless circumstances arise which 
make such cooperation an insult to the Catholic faith. Visiting 
a non-Catholic church as a sightseer is not forbidden, but one 
may not be present at non-Catholic prayers, services or sermons 
either in a church or elsewhere. A Catholic may not be sponsor 
at the baptism of Protestant or schismatical children given by 
their minister; to be selected as best man or bride’s maid at a 
Protestant wedding is usually considered in America as merely 
a mark of honor and friendship, not as officially witnessing the 
marriage contract. If a priest wishes to attend a non-Catholic 
funeral because the non-Catholic was his relation or friend, he 
may not wear any sacred vestments, nor take active part in the 
religious ceremony performed by the non-Catholic minister.

1285. As to the participation of non-Catholics in Catholic 
worship, it is forbidden to have non-Catholics sing in the choir.2 
Permission to engage a Protestant organist was granted with 
great reserve by the Holy Office, namely only temporarily, while

^Commentarium,” lib. Ill, De Rebus, pp. 145-152.
9 Instr, S. Officii, Juno 22, 1859 {Collect, de P. F., I, n. 1176). 
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a Catholic cannot be had, and provided the Catholics take no 
offense.3 Heretics and schismatics may not be sponsors in Oath- 
olic Baptism and Confirmation; they likewise may not be wit
nesses at Catholic marriages, but the Ordinary can tolerate it for 
a grave reason, provided there is no scandal. The mere passive 
assistance of non-Catholics at Catholic services is not forbidden.4

Right and Duty of Local Ordinary to Supervise Public 
Worship

1286. Prayers and pious exercises in churches or oratories 
shall not be permitted without the examination and express per
mission of the local Ordinary, who in more difficult cases shall 
submit the whole matter to the Apostolic See. The local Ordi
nary cannot approve new litanies to be recited publicly (Canon 
1259).

The prohibition concerning litanies existed before the Code, 
and should be understood in the sense of the former Decrees on 
this point. According to Declarations of the Sacred Congregation 
of Rites, litanies not approved by the Holy See cannot be recited 
by a number of people together in a church or public oratory, 
even though the services are not conducted by the priest as min
ister of the Church.6 Nuns may not recite such litanies in choir, 
even though the choir is divided off from the church by grates.® 
Another Decree stated that the Sisters may not recite such lit
anies in common in a public church, or in a choir which is part 
of a church, or in a public oratory.7 The litanies approved by a 
local Ordinary may be recited privately. The Holy See strictly 
forbids the interpolation of invocations in approved litanies, and 
also deviations from the form in which they arc approved. Thus, 
it was forbidden under pain of losing the indulgences to chant 
the Litany of the Blessed Virgin by chanting Kyrie eleison once, 
Ora pro nobis after every third invocation, and Agnus Dei once 
only.8 Similarly, it was forbidden for the priest to sing Kyrie

•Holy Office, February 23, 1820 (Cc’hv.f de P. F., T, n. 739); pro
hibition for Catholics to play organ at Prolestnm services, Holy Office 
July 8, 1889 (Collect. de P. F., II, n. 1713).

• Holy Office, August 19, 1891 (Collect, de P. F., Il, n. 1765).
•March 6, 1894 (Decreta Authentica, n. BS20).
•June 1, 1896 (Decreta Authentica, n. .S916).
1 February 11, 1898 (Decreta Authentica, n. 3981).
•S. Penitentiary, July 21, 1919; Acta Ap. Sedis, XII, 18. 
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eleison, Christe eleison, and the people repeat the two invoca
tions; then Christe audi nos, Christe exaudi nos, and the people 
repeat the same invocations, and to chant the Agnus Dei only 
once, adding to it the three responses. To make such changes in 
the order of the Litany causes the indulgences to be lost.0 It was 
permitted, however, to let the choir chant three of the invocations 
with their responses and have the people sing the fourth with its 
response.10 In 1922 the invocation: “Ut omnes errantes ad 
unitatem Ecclesiae revocare et infideles universos ad Evangelii 
lumen perducere digneris: Te rogamus, audi nos,” was added to 
the Litany of All Saints after the invocation: “Ut cuncto populo 
Christiano, etc.” 11

1287. The ministers of the Church must depend solely on 
the authority of the ecclesiastical superiors in the exercise of 
divine cult (Canon 1260). The Church has her commission from 
Christ, and she possesses that power independently of state or 
secular power, wherefore she protests in this Canon against inter
ference in carrying out God’s commission.

1288. It is the duty of the local Ordinaries to see that the 
precepts of the Sacred Canons regarding divine worship are 
faithfully observed, and that neither into public nor into private 
worship, nor into the private lives of the faithful, any super
stitious practices are introduced, or anything admitted that is 
contrary to faith or discordant with ecclesiastical tradition, or 
has the appearance of sordid profit-making. If the local Ordi
nary publishes any laws concerning these matters for his terri
tory, all religious, even the exempt ones, are also bound to 
observe them, and the Ordinary can visit their churches and 
public oratories to see that such precepts are obeyed (Canon 
1261).

1289. It is to be desired that, in harmony with the ancient 
discipline of the Church, the women should be separated in 
church from the men. The men should assist at divine services, 
cither in church or outside of it, with uncovered heads, unless 
the approved customs of the people or peculiar circumstances 
demand the contrary; the women should assist in modest dress

•8. Congregation of Bites, November 10, 1921; Acta Ap. Sedis, XIII, 
666.

“8. Congregation of Hites. October 15, 1920; Acta Ap. Sedis, XII, 548. 
uSacred Cong, of Rices, March 22, 1922 (Acta Ap. Sedis, XIV, 199). 
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and with heads covered, especially when they approach the 
Table of the Lord (Canon 1262).

The separation of men and women is desired, but not insisted 
upon by the Code, and in the United States it is not the practice 
to reserve one place for men and another for women. According 
to the general Catholic custom, when entering a church, the men 
always uncover and the women cover their heads, even though no 
services are going on at the time. In some of the missionary 
districts other customs prevail, for their ways of showing respect 
differ from those in Europe and in countries colonized by Euro
peans. As to the modesty of women’s attire, the sanctity of the 
place should dictate moderation in following some of the modern 
fashions. Serious-minded Catholic women use good judgment in 
these matters, but unfortunately many whose faith is superficial 
lack the delicate sense of Christian propriety. The Sacred Con
gregation of the Council on January 12, 1930, issued an Instruc
tion concerning the fostering of decency in women’s dress. 
Preachers and pastors, parents and teachers, and those in charge 
of schools and institutions are commanded to use all their efforts 
to inculcate the traditional Catholic teaching on modesty of dress. 
The Instruction further laid down the rule that those who are 
not modestly dressed are to be denied Holy Communion, and 
barred from acting as sponsors in Baptism and Confirmation. 
In some extreme cases they are to be barred from entering the 
church. The local Ordinaries in their triennial reports to the 
Holy See on religious instruction must also report on the state 
of affairs in regard to women’s dress in their dioceses, and on the 
measures they are taking to counteract immodest dress.12

1290. Civil officials may, according to their rank and dignity, 
be assigned a special place in the church, according to the regula
tion of the liturgical laws. Without the explicit permission of the 
local Ordinary pews in church may not be reserved by the faith
ful and their families, and the Ordinary should not give the 
consent except where sufficient provision has been made for 
the accommodation of the rest of the people. There is always 
the tacit understanding in these permissions that the Ordinary 
can for a good reason revoke the permission, no matter for what 
length of time individuals or families have held such pews 
(Canon 1263).

”Acta Ap. Sedis, XXII, 26.
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The law of the Decretals forbade lay persons to stand near 
the altar at the celebration of the sacred mysteries or to sit among 
the clergy.13 The Caremoniale Episcoporum rules that, in ac
cordance with the rule of the Sacred Canons and the practice of 
the ancient and laudable discipline introduced from the very 
beginning of the Christian religion, the seats for prominent lay
men, no matter how high their rank may be, must be outside the 
choir and sanctuary.14 The renting of pews for the use of indi
viduals or families is a general practice in the United States, and 
the pew rent forms one of the main sources of the income of 
parishes. The Third Plenary Council of Baltimore demands that 
a sufficient number of places remain free for the benefit of the 
poor who are unable to pay pew rent.15

Sacred Music

1291. Musical compositions for the organ or other instruments 
or for the voice, which contain anything lascivious or voluptuous, 
must be absolutely barred from church, and the liturgical laws 
concerning sacred music shall be observed. Religious women, in 
so far as they are allowed by their constitutions or the liturgical 
laws and the permission of the local Ordinary to sing in their 
own church or public oratory, shall sing from a place where they 
cannot be seen by the people (Canon 1264).

The first part of Canon 1264 is taken from the Council of 
Trent.10 Many years ago, the Sacred Congregation of the Propa
ganda issued an Instruction to the Archbishop of Baltimore on 
the necessity of barring from the church all theatrical and 
worldly musical compositions.17 In 1903 Pope Pius X inaugu
rated a thorough reform of church music.18 The provision in the 
Motu Proprio of the Supreme Pontiff, that women are not to have 
a part in the strictly liturgical chants of the sacred liturgy, has 
been the most difficult to comply with in many parish churches, 
and in not a few there could never be a High Mass or any litur
gical singing if women were to be excluded. A Decree of the

u Decretal. Greg. IX, c. 1, De vita et honest. cler.t lib. Ill, tit 1.
“Lib. I, cap. xiii, n. 13.
uActa et Decreta, n. 289 (Appendix, p. 231).
uScssio XXII, Deer, de observ. et evitand. in cel. Misses.
"June 22, 1884 (Collect de P. F., II, n. 1621).
“November 22, 1903 (Collect de P. F., II, n., 2182).
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Sacred Congregation of Rites to the Archbishop of Los Angeles, 
in Mexico, seems to modify to some extent the absolute prohibi
tion of the Motu Proprio concerning women and the liturgical 
chant, but the Decree as reported in the Decreta Authentica of 
the Sacred Congregation of Rites is so obscure in its wording 
that nothing certain can be concluded from it.10 With patience 
and persevering interest in the ancient solemn and prayerful 
chants of the Church, the pastors can, in many parishes at least, 
restore the dignity of Catholic worship.20 In an Apostolic Letter 
of December 20,1928, Pope Pius XI reiterated the points for the 
reformation of Gregorian and Sacred Music laid down in the 
Motu Proprio of Pius X, and, while admitting the difficulties of 
the task, made various recommendations to guide the Ordinaries 
in carrying out the reform. Among these he recommended that 
all students for the priesthood be trained in chant by short but 
frequent and almost daily practice; the choral office is to be re
stored and rendered well in basilicas, cathedrals, collegiate and 
conventual churches; polyphonic music should be cultivated and 
boys’ choirs should be trained to render it, even in parish 
churches; the excessive use of instruments should be restricted in 
favor of the human voice; profane noveh.es in the use of the or
gan should be excluded; the chant should be given to the people 
by encouraging congregational singing and training people for 
this under skilled teachers should be ac-ccmplished through the 
schools, associations, and the cooperation and activity of Reli
gious Orders.21

TITLE XV
OP THE CUSTODY AND CULT OF THE HOLY EUCHARIST

1292 The Blessed Sacrament may be kept in the following 
churches, if there is a person to guard it, and if the priest 
regularly celebrates Holy Mass at least once a week in the place:

(1) It must be kept in the cathedral church and in the 
principal church of an abbey or a prelacy nullius, of a vicariate 
and prefecture Apostolic, in every parochial and quasi-pnrochial

“ January 17, 1908 (Deer. Auth., n. 4210).
* Ecclesiastical Review, XXXIX, 700.
* Acta Ap. Sedis, XXI, 33-41. Several pages of the Encyclical, “Medi

ator Dei,” deal with the Gregorian chant, modern music, and congregational 
singing (Acta Ap. Sedis, XXXIX, 588-590). 
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church, and in a church attached to houses of exempt religious 
men or women ;

(2) It may be kept with the permission of the local Ordinary 
in collegiate churches and in the principal (public or semi
public) oratory of religious houses and pious institutes, and also 
in ecclesiastical colleges in charge of the secular clergy or of 
religious organizations (Canon 1265, § 1).

It should be noted that subsidiary chapels of the parish 
church, which are sometimes called “missions” or “chapels of 
ease,” may be permitted to reserve the Blessed Sacrament. The 
Committee for the Authentic Interpretation of the Code has de
clared that, in view of immemorial custom, the local Ordinary 
may give permission for the reservation of the Blessed Sacrament 
in churches having the care of souls, though they are not parish 
churches, but subsidiary chapels.1

1293. In other churches and oratories it cannot be kept ex
cept by apostolic indult. The local Ordinaries can for a good 
reason grant this permission.to a church or public oratory per 
mudum actus only (fhtu is to say, temporarily but not perpetu
ally). Nobody is alhn»’?d to keep the Blessed Sacrament in his 
home or to carry it w?h him on a journey (Canon 1265, §§ 2-3).

The Code demand" -n general terms that there must be some 
person—not necessarily a priest—to guard the Blessed Sacra
ment. Formerly the bishop could not allow the keeping of the 
Blessed Sacrament in oratories of religious communities or in 
educational or charitable institutions, a faculty from the Apos
tolic See being required.2 Former regulations, as well as the 
Code, demand that Holy Mass be said at least once a week in 
places where the Blessed Sacrament is kept. If this cannot be 
done regularly, the bishop has no power to allow the keeping 
of the Blessed Sacrament in a church or chapel, for the Code 
sets it down as a positive requirement.

1294. The churches in which the Blessed Sacrament is kept, 
especially parochial churches, should be open to the faithful for 
at least a few hours daily (Canon 1266).

1295. In religious houses and pious institutes the Blessed Sac
rament can be kept in the church or principal oratory only, and 
in the convents of nuns (Sisters with solemn vows) it cannot be

‘May 20, 1923; Acta Ap. Sedis, XVI, 115.
'Sacred Con. of Rites, March 8, 1897 (Deer. Auth., n. 3484). 
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kept inside the choir or enclosure. All privileges to the contrary 
are revoked (Canon 1267).

The question arose whether the Blessed Sacrament may be 
kept in more than one chapel in some of the convents, academies 
and colleges, homes for the aged or for orphans, hospitals, etc. 
The Committee for the Authentic Interpretation of the Code 
answered: If the religious house or pious institute has a public 
church, and the community uses the same for the ordinary daily 
religious exercises, the Blessed Sacrament is to be kept in that 
church only. If this is not the ease, the Blessed Sacrament may 
be kept in the principal oratory or chapel of the religious house 
or institute, without prejudice to the rights of the church (if it 
has any) to keep the Blessed Sacrament. If there are several 
formally distinct and separate (religious) families in one and the 
same house or institution (as. for instance, may happen when the 
novices are so completely segregated from the professed that they 
virtually constitute a separate and distinct religious family, or 
as happens in the case of the students of the academy or college 
attached to the religious house), each may have its own chapel 
with the Blessed Sacrament. The reason for this is that virtually 
they form separate and distinct religious houses or institutions.21

1296. The Blessed Sacrament cannot be kept continually or 
habitually on more than one altar of a church. It should be re  
served in the most prominent and distinguished place in a church, 
and therefore, as a rule, on the main altar, unless another altar 
is more convenient and appropriate for the veneration and wor
ship of this great Sacrament: this regulation, however, does not 
affect the liturgical laws concerning the last three days of Holy 
Week.

*

In cathedral, collegiate and conventual churches in which 
choir functions are conducted at the main altar, it is as a rule 
more convenient not to keep the Blessed Sacrament on the main 
altar but on a side altar or in some chapel of the church, so that 
the ecclesiastical offices shall not be interfered with.

The rectors of churches shall see that the altar of the Blessed 
Sacrament be ornamented above all others so that its very ap
pearance shall incite the faithful to greater piety and devotion 
(Canon 1268).

There are occasions when the Blessed Sacrament may for a
*• June 2-3,1918; Acta Ap. Sedis, X, 346. 
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time be kept on several altars in the same-church. For example, 
the rubrics demand that, during the Forty Hours’ Devotion, the 
Blessed Sacrament be removed from the altar of exposition to 
another altar (if there is one that serves the purpose), so that 
Holy Communion may not be distributed from the altar of ex
position. Again, churches which have perpetual adoration must 
keep the ciborium on a side altar for the distribution of Holy 
Communion.8 The Sacred Congregation of Rites has declared 
that the former prohibitions against saying Mass at the altar of 
exposition or the distribution of Holy Communion from that 
altar are still in force ‘and must be enforced by the local Ordi
naries. Therefore, the local Ordinaries cannot tolerate the cus
tom of saying Low Masses or singing High Masses at that altar, 
even if the Blessed Sacrament is hidden by a veil; or if the expo
sition is with the ciborium placed inside the open tabernacle or 
outside of it.4 The Caremoniale Episcoporum demands that the 
Blessed Sacrament be removed from the altar at which the bishop 
holds solemn pontifical functions.0

The Tabernacle

1297. The Blessed Sacrament must be kept in an immovable 
tabernacle, placed in the middle of the altar. The tabernacle 
should be well constructed, securely closed on all sides, properly 
ornamented according io the liturgical laws, free from all other 
things, and guarded so well that there is no danger of profana
tion. For a grave reason and with the approval of the local Ordi
nary it is allowed to take the Blessed Sacrament out of the taber
nacle overnight, and to keep it in a safer but decent place on a 
corporal, and with a light burning before it, as Canon 1271 de
mands. The key of the tabernacle in which the Blessed Sacra
ment is kept must be most carefully guarded; this is a grave obli
gation of conscience on the part of the priest who has charge of 
the church or oratory (Canon 1269).

The Code does not state that the tabernacle key must neces
sarily be kept by the priest, but it makes him responsible for its 
safe keeping. The tabernacle is subject to the approval of the 
local Ordinary, and, if he demands a steel safe for the greater

'Sacred Cong, of Bites, May 18, 1878 (Deer. Auth., n. 3449).
4 July 27, 1927; Acta Ap. Sedis, XIX, 289.
•Cap. xii, n. 8. 
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protection of the Blessed Sacrament, churches and chapels which 
keep the Blessed Sacrament must obey the order. The Holy See 
leaves this matter to the local Ordinary, as may be seen from a 
case in which a priest requested approval for several inventions 
for the safer keeping of the Blessed Sacrament. The Sacred Con
gregation, having inspected the inventions and praised the inten
tion of the inventor, said that the matter must be left to the local 
Ordinaries.® The tabernacle may be of marble, wood or other 
material, provided it is solid and firm and not easily broken. The 
local Ordinary may specify and order it to be constructed of some 
other material, in which case his regulation must be conscien
tiously obeyed.

The Sacred Congregation of the Sacraments in an important 
Instruction of May 26, 1938, reviewed the existing legislation of 
the Code on the custody of the Blessed Sacrament. Then the 
Instruction enlarged upon each of the salient points of that legis
lation. It declared the obligation of having an immovable taber
nacle, solidly enclosed on all sides, to be per sc a grave one. From 
this it follows that its material must be solid and sturdy. If the 
bishops prescribe metal tabernacles, their regulation must be ob
served. The use of “safes” for the greater security of the taber
nacle is commended, and their installation recommended at least 
in all new churches that are constructed. The Instruction de
clared that the tabernacle must be so carefully guarded that all 
danger of sacrilegious profanation is obviated. For this the solid 
structure of the tabernacle and the use of strong locks are not 
enough. There must be constant and sedulous custody with all 
vigilance. The custodian should be a cleric, but a trustworthy 
layman may be employed. However, in every case a cleric must 
be responsible for the key. The priest himself must always guard 
the key, and this is declared to be a grave obligation in conscience 
of the priest who. has charge of the church. He must guard it 
when the tabernacle is being used to distribute Holy Communion, 
and at all other times he must keep it either in a safe place in his 
rectory or on his person, but always taking care not to lose it. He 
may keep it in a safe in the sacristy or rectory, but then he must 
guard the key of the safe in the same way. Special regulations 
are laid down for the protection of the key in the churches and 
chapels of the houses and institutions of religious women. Similar

• March 18, 1898 (Dear. Auth., n. 3987). 
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regulations are laid down for its custody and protection in semi
naries. The local Ordinaries at the time of visitation must inves
tigate and inquire about the observance of all these regulations. 
Where they find carelessness or lack of observance of these rules, 
they must order them to be put into execution within a certain 
period of time under penalty of a heavy fine and even suspension 
a divinis in the case of a priest, or suspension ab officio in the 
case of others, according to the gravity of their offense. Finally, 
the Instruction lays down the very important prescription that 
in every case of sacrilegious theft and violation of the Holy 
Eucharist the local Ordinary must always in person, or through 
a specially delegated official of his curia, institute administrative 
proceedings against the pastor or other priest, whether secular or 
regular, responsible for the custody of the Blessed Sacrament. 
The findings of this process must be sent to the Sacred Congrega
tion of the Sacraments. The process must establish all the cir
cumstances of the theft, and determine whether there was cul
pable negligence on the part of those responsible for the security 
of the Blessed Sacrani.'nt. Finally, it shall recommend canonical 
penalties to be imposed upon the guilty persons and then await 
the mandates of the Sacred Congregation (see Appendix VI, 1, 
where the complete livit ruction is set down). The Sacred Congre
gation on February 10, 1941, issued a brief exhortation again 
urging the local Ordinaries to repeat their admonitions to all pas
tors and rectors of churches to increase their diligence in carry
ing out in full all tho prescriptions of the Instruction of May 26, 
19385

The interior of the tabernacle is to be either gold-plated or 
covered with white silk. The exterior of the tabernacle is to be 
covered with cloth of silk or other fabric, and it is supposed that 
the tabernacle stands free on the altar and can be covered en
tirely with a canopy of the shape of the small cover for the ci
borium. The Sacred Congregation of Rites has declared that no 
custom of leaving the tabernacle uncovered is legitimate.8 No 
sacred vessels except those holding the Blessed Sacrament may be

'Aota Ap. Sedis, XXXIII, 57.
'July 1, 1004 (Deer. Auth., n. 4137). The tabernacle canopy may be 

always white, or change with the color of the day (S. R. C., July 21, 1855; 
Deer. Auth., n. 3035) ; during Requiem Masses chanted at the altar of the 
Blessed Sacrament, the canopy must bo purple (S. R. 0., Dec. 1, 1882; Deer. 
Auth^ n. 3562). 
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kept in the tabernacle (e.g., not the holy oils, relies, etc.). The 
statue of the Sacred Heart of Jesus may, according to the 
prudent judgment of the Ordinary, be placed on the altar of the 
Blessed Sacrament—not, however, on the tabernacle, but behind 
it near the wall or in a niche in the wall behind the altar.®

1298. A sufficient number of particles for the Communion of 
the sick, and of the faithful generally, shall always be kept in a 
pyx of solid and appropriate material. This vessel must be kept 
clean and tightly enclosed with its lid; it must also be covered 
with a veil of white silk, and ornamented in a becoming manner 
(Canon 1270).

Even on the last three days of Holy Week some sacred parti*  
des for the Communion of the sick must be reserved in the sac*  
risty or another decent place While all reverence is to be shown 
to these sacred particles, they are not reserved for public adora*  
tion. On the contrary, public devotion to the Blessed Sacrament 
so reserved for the Communion of the sick is forbidden on the last 
three days of Holy Week.10 In monasteries and other religious 
houses the religious often go to the chapel, sacristy or other de*  
cent place where the sacred partides are reserved, and there per
form the community religious exercises, common prayer, etc. 
The Sacred Congregation of the Sacraments, July 1932, declared 
that such common exercises of piety by religious communities are 
included in the prohibition.11

The Sanctuary Lamp

1299. Before the tabernacle in which the Blessed Sacrament 
is kept should burn all day and night at least one lamp, fed either 
with olive oil or beeswax. Where olive oil is not easily obtain
able, the local Ordinary may according to his prudent judgment 
allow the use of other oils, which should, in so far as possible, be 
vegetable oils (Canon 1271).

The burning of lights as a mark of respect is very ancient 
among the heathen nations, as well as among the Hebrews. A 
Decree of the Sacred Congregation of Rites of February 23,1916, 
employs practically the same terms as Canon 1271, and adds that, 
as a last resort, the local Ordinary may also allow the use of

• Acta Ap. Sedis, XVIII, 291.
” S. C of the Sacraments, March 25, 1929; Acta Ap, Sedis, XXI, 63L 
“Bouscaren, “Canon Law Digest,“ II, 194. 
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electric light in place of other kinds of lights, if he finds it neces*  
sary.12

The Altar Breads

1300. The consecrated hosts, whether for the Communion of 
the faithful or for the exposition of the Blessed Sacrament, must 
be fresh and renewed frequently, and the old particles must be 
consumed as prescribed, so that there may be no danger of cor
ruption. The instructions of the local Ordinary in this matter 
must be faithfully observed (Canon 1272).

It is evident that, before consecration, the altar breads should 
be fresh and clean and well made; respect and love dictate all 
possible care in everything connected with the great Sacrament. 
The Church did not want to lay down an absolute rule as to how 
recently made the hosts should be, because in many places it is 
not possible to get the hosts immediately after they are baked. 
The latest Decree of the Sacred Congregation of the Sacraments 
states that the practice of using hosts which are two or three 
months old, cannot be legitimately followed, and that the precept 
of the Rituale and the Code which demands that the hosts must 
be recently made, should be observed.18 The term “recent” is 
usually explained by authors to the effect that the hosts may not 
be more than two or three weeks old. The same consecrated hosts 
cannot be reserved a long time in the tabernacle. In the Consti
tution “Etsi Pastoralis,” Pope Benedict XIV ruled that the 
consecrated species should be consumed within a week or at the 
most fifteen days.14 Although that Constitution was given spe
cifically to the Italo-Greek Church in Southern Italy, it may be 
taken as a safe guide in any church.

Religious Teachers Must Promote Veneration of the 
Blessed Secrament

1301. Those whose work it is to give religious instruction to 
the faithful, shall not neglect to excite in their minds devotion 
for the Blessed Eucharist, and shall admonish them to assist at 
Mass and to visit the Blessed Sacrament not only on Sundays

“Jcta Ap, Sedis, VIII, 72. For wartime regulation, see App, III, 16. 
“December 7, 1918 (Acta Ap. Sedis, XI, 8).
“May 26,1742j Gasparri, “Fontes Cod. Jur. Can.," I, 734. 
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and holydays of obligation, but also as frequently as possible 
during the week (Canon 1273).

Exposition of the Blessed Sacrament

1302. In churches and oratories which have the right to re  
serve the Blessed Sacrament (by law or by special concession), 
private exposition (that is, with the ciborium) can be held for 
any good reason without the permission of the Ordinary. Pub
lic exposition, however (that is, with the ostensorium)t may be 
held in all churches on the Feast of Corpus Christi and during 
the octave, both during Holy Mass and at Vespers. At other 
times, public exposition may be held only for good and serious 
reasons, especially a public cause, with permission of the local 
Ordinary, and this permission is required also in the churches 
of exempt religious organizations (Canon 1274, §1). The Com
mittee for the Authentic Interpretation of the Code on July 14, 
1922, reiterated the prescription of the Canon that only those 
churches which have the right to reserve the Blessed Sacrament 
may have public exposition at Mass and Vespers without the per
mission of the Ordinary on the Feast of Corpus Christi and 
within its octave. The precept of Canon 1171, however, concern
ing the right of the local Ordinary to regulate the divine services 
in all non-exempt churches, still holds.15

*

The exposition and reposition of the Blessed Sacrament may 
be done by either priest or deacon. However, only the priest can 
give oenediction with the Blessed Sacrament, and the deacon is 
not permitted to give it except in the case where he, according to 
Canon 845, takes the Viaticum to the sick (Canon 1274, § 2).

The rules concerning the public exposition are the same as 
before the promulgation of the Code. The Sacred Congregation 
of Rites makes it obligatory to give benediction with the Blessed 
Sacrament after every public exposition, before the Sacrament is 
replaced in the tabernacle.10 In the chapels of Sisterhoods, the 
bishop may allow public exposition as often as he thinks it 
proper.17 Public exposition is forbidden without incensing—not, 
however, without singing.18 The raising and lowering of the

uActa Ap. Sedis, XIV, 529.
* July 12, 1889 (Deer. Auth., n. 3713 m
’’February 18, 1889 (Deer. Auth., ii. 3703).
19 June 30, 1883 (Deer. Auth., n. 3580). 
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monstrance may not be done by means of mechanical devices,10 
and it is forbidden to place the Blessed Sacrament in the hands 
of some statue, or on the breast of a picture or statue of the 
Sacred Heart, or on the heart of the crucifix.20 In the case of 
the private exposition in which the ciborium remains in the 
tabernacle (the door of which is opened), it was not allowed 
formerly to give benediction with the pyx, but on November 30, 
1895, a Decree of the Sacred Congregation of Rites allowed this 
form of benediction.21 In the exposition with the ciborium no 
incense is required, but in the public exposition it is demanded at 
the exposition and reposition.22

The Forty Hours’ Devotion

1303. The Forty Hours’ Devotion shall be celebrated each 
year with the greatest possible solemnity in all parochial and 
other churches where the Blessed Sacrament is habitually re
served, on the days fixed with the consent of the local Ordinary. 
Where the exposition cannot without great inconvenience or 
danger of irreverence be continued day and night for forty con
secutive hours, the local Ordinary should arrange that the exposi
tion be held in a more solemn manner on certain days for several 
consecutive hours (Canon 1275).

By Decree of the Holy Office, January 22, 1914, Pope Pius X 
granted that,, wherever the Forty Hours’ Devotion could not be 
held as demanded by Pope Clement VIII (that is to say, for 
forty consecutive and uninterrupted hours, day and night), the 
following method could be followed and the indulgences and 
privileges granted for this adoration gained thereby: The Blessed 
Sacrament shall be exposed on the first day at any hour in the 
forenoon, and shall remain exposed during the day; it shall be 
exposed throughout all the second day and also on the third. On 
the third day the devotion may close either about noon or in the 
evening. To this devotion are granted certain indulgences (which 
were conceded first by Pope Pius IX, November 26, 1876, to the 
City of Rome) and the concession of the privileged altar granted 
by Pope Pius VII, M/.y 10, 1807.2a

“July 7, 1877 (Deer. Auth., n. 3-'25).
•April 23, 1875 {Drer. Auth., n. 3310).
“Deer. Auth., n. 3875
•July 5, 1907 (Deer. Auth., n. 4202).
“ Acta A. Sedis, VI, 74.
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For the United States the Fathers of the Second Plenary 
Council of Baltimore asked and obtained all the indulgences and 
privileges of the Forty Hours’ Devotion as granted by Pope 
Clement VIII with permission to expose the Blessed Sacrament 
during the day only, and to omit the procession with the Blessed 
Sacrament, if the pastor could not conveniently have it.24 In 
addition to the indulgences formerly granted for the Forty 
Hours’ Adoration, the faithful who receive the Sacraments of 
Penance and Holy Eucharist, visit the Blessed Sacrament sol
emnly exposed during the Forty Hours (even in the form called 
ad instar) ,25 and say five Paters, Aves and Glorias, adding one 
Pater, Ave and Gloria for the intention of the Holy Father, may 
gain a plenary indulgence once a day on each day of the exposi
tion. Those who, at least with contrite hearts, make a visit as 
described above, may gain toties quoties during the exposition a 
partial indulgence of fifteen years.20

TITLE XVI

OF THE CULT OF THE SAINTS, SACRED IMAGES 
AND RELICS

1304. It is a good and useful practice to invoke in suppliant 
manner the servants of God who reign with Christ, and to 
venerate their relics and images, but all the faithful shall espe
cially cultivate a filial devotion for the Blessed Virgin Mary 
(Canon 1276).

Only those servants of God may be honored with a public 
cult who have been inserted by the authority of the Church in the 
list of the saints or blessed. The persons who have been canoni
cally placed in the catalogue of saints are to receive the cult of 
dulia, and may be honored everywhere with any of the acts of 
that kind of cult. Beatified persons, however, cannot be ven
erated publicly except in the places and in the form granted by 
the Roman Pontiff (Canon 1277).

M January 24, 1868; Acta et Dccrcta Cove. Plen. Balt. II, Decretum 
IV, ex Decretis Sacre Cong, de Propaganda Fide, p. exlix (cfr. No. 377 
of the Decrees of the Council) ; Wapelhorst, ‘1 Compendium S. Liturgia” 
(9th cd.), n. 220.

“Holy Office, January 22, 1914; Acta Ap. Sedis, VI, 74.
»Sacred Penitentiary, July 24, 1933; Acta Ap. Sedis, XXV, 381.
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In the early centuries of the Church the Holy See had not 
yet reserved to itself the matter of public veneration of the serv
ants of God. The matter was not left to the popular judgment of 
the faithful, but, as Pope Benedict XIV proves,1 the bishop of 
the diocese examined into the cases of those who were said to 
have died a martyr’s death. Besides, as Pope Benedict likewise 
shows, the acts of the martyrs were sent by the bishop of the 
diocese where they had died to other dioceses and to the Roman 
Pontiff. After the centuries of persecution, the custom developed 
of paying public homage also to saintly men who had died a 
natural death, and the bishop of the diocese watched likewise 
over these cases. The first case of a formal canonization pro
nounced by the Supreme Pontiff is said to be the canonization of 
St. Udalricus, Bishop of Aosta, promulgated by Pope John XV 
in 993? Finally, Pope Alexander III (1159-1181) for the first 
time reserved by written law the beatification of the servants of 
God to the Apostolic See.3 The Decretal of Pope Alexander was 
given on the occasion of a particular case, and was not very ex
plicit. Pope Urban VIII issued a Constitution which fully cov
ered the entire question of public cult to the servants of God, and 
took the entire matter out of the hands of the bishops, reserving 
everything pertaining to beatification or canonization to the Holy 
See?

1305. The saints of nations, dioceses, provinces, confraterni
ties, religious organizations, and of other places and organiza
tions, may under the conditions prescribed by law be chosen as 
patrons, and when the Holy See confirms such choice they are 
constituted as patrons; the blessed cannot be chosen as patrons 
without a special indult of the Holy See (Canon 1278).

Images Exposed for Veneration

1306. Without the approval of the local Ordinary, nobody is 
allowed to place, or cause to be placed, in any church (including 
exempt churches) or in any other sacred place, an unusual pic
ture. The Ordinary shall not approve sacred images which are

’De Servor. Dei Beatific, ct Beatorum Canonizat tone, lib. I, cap. 3 
(Opera Omnia Bcned. XIV, I).

’Wernz, “Jus Decretal.,” Ill, n. 371.
• Decretal. Greg. IX, c. 1, De Reliquiis et Ven. Sane., lib. Ill, tit. 45. 
•July 5, 1634; Gasparri, “Fontes Cod. Jur. Can.,” I, 402. 
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to be exposed to the veneration of the faithful if they do not 
agree with the approved usage of the Church. The Ordinary 
shall never allow in churches and other sacred places representa
tions which are dogmatically incorrect, or are not executed with 
proper decency and respect, or may give to ignorant people an 
occasion of dangerous error. If the images exposed for public 
veneration are to be solemnly blessed, that blessing is reserved to 
the Ordinary, who may, however, delegate any priest to perform 
this duty (Canon 1279).

An illustration of what unusual pictures are is given by the 
condemnation of pictures of the Blessed Virgin clad in priestly 
vestments.® Similarly, it is forbidden to represent the Holy 
Ghost in human form, either with the Father and the Son or 
alone.® The Holy See watches over religious art and its produc
tions. Thus, the Holy Office condemned the sacred images of a 
certain school of art, specimens of which were exhibited in the 
book entitled: 11 La Passion de Notre Seigneur Jesus Christ, par 
Cyril Verschaeve” (Librairie Nationals d’art et d’histoire, 1920). 
These pictures must be removed from sacred places.7

1307. Precious images—that is to say, those that are con
spicuous for their antiquity, art, or veneration—exposed for the 
public veneration of the faithful in churches.and public ora
tories must, when in need of repairs, be restored only after ob
taining the written consent of the Ordinary, who before giving 
the permission shall seek prudent and expert advice in the matter 
(Canon 1280).

The Church is anxious to preserve the priceless images (paint
ings or statues) of Christian antiquity, and also those images 
which God’s merciful providence has used as an instrument of 
special favors and blessings. Wherefore, nobody may repair such 
images, when found in public churches and oratories, except with 
the written permission of the Ordinary of the place. In the 
churches and oratories of exempt religious organizations, these 
images may not be repaired without 'he special permission of the 
major superior.

•Holy Office, April 8, 1916 (Acta A> Srtlfx, VI7.?. 146).
•Holy Office, March 16, 1928 (Acta Atj. .Sedis, XX, 103).
’March 30, 1921 (Acta Ap. Scdia. X1L£, 197).
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Special Rules on Prominent Relics and Images

1308. Important relics and images of great value, and other 
relics or images which are honored in some church by great 
veneration of the people, cannot validly be disposed of, nor trans
ferred perpetually to another church, without the permission of 
the Apostolic See. Important relies of saints or 'beati are the 
entire body, or the head, arm, forearm, heart, tongue, hand, leg, 
or that part of the body in which the martyr suffered, provided 
it be entire and not small (Canon 1281).

Important relics of saints or blessed may not be kept in pri
vate houses or in private oratories without explicit permission of 
the local Ordinary Other relics may be kept with due honor in 
the houses of the faithful, or carried piously on their persons 
(Canon 1282).

Relics which May Be Exposed for Public Veneration

1309. Only those relics may be exposed for public veneration 
in any (even exempt) churches which are authenticated by docu
ment of a Cardinal, or a local Ordinary, or by another ecclesiastic 
who has by Apostolic indult the faculty to authenticate relics. 
The vicar-general cannot authenticate relics without a special 
mandate of the Ordinary (Canon 1283). The local Ordinary 
shall prudently withdraw from the veneration of the people those 
relics which he knows with certainty are not authentic (Oanon 
1284).

If the documents of authentication of sacred relics have been 
lost through civil disturbances or for any other cause, the relics 
shall not be exposed for public veneration until the local Ordi
nary has given his decision; the vicar-general can give such ap
proval by special mandate only. Relics venerated from ancient 
times are to continuo to receive the same veneration, unless in 
particular cases it is established with certainty that they are 
false or suppositious (Canon 1285). The Committee for the 
Authentic Interpretation of the Code declared on July 17, 1933, 
that according to Canon 1283, § 2, the vicar-general must have a 
special mandate from the bishop to authenticate part of a relic 
taken from an authenticated relic. According to Canon 1285, §1, 
the vicar-general must also have a special mandate from the
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bishop to issue a new document of authentication or to put a new 
seal on a sacred relic.8

The local Ordinary shall not permit (least of all in sermons, 
books, periodicals, or treatises intended for devotional purposes) 
the discussion of questions concerning the authenticity of sacred 
relics, especially when such discussions are based on mere con
jectures, only probable reasons and prejudiced opinions (Canon 
1286).

In the matter of the public cult of sacred images and relics, 
the Church wants the local Ordinary to have complete control 
in all public places of worship. The Council of Trent, therefore, 
ruled that the exempt religious organizations cannot expose in 
their churches an unusual image or a relic not approved by the 
local Ordinary.® The same was again inculcated with reference 
to sacred images by Pope Urban VIII.10

Relics Must Be Enclosed in Sealed Cases

1310. When relics are exposed, they must be enclosed in a 
case and sealed. Relics of the Holy Cross shall never be exposed 
to the veneration of the public enclosed in the same case with 
relics of the saints, but must be placed in a separate case. With
out a special indult the relics of the blessed may not be carried 
in processions, nor exposed in any other churches than those to 
which the Holy See has given the faculty to say their Office and 
Mass (Canon 1287).

The relics of the Holy Cross have always held a special place 
in the veneration of the Church. Hence the rule that other relics 
cannot be exposed in the same reliquary or case with the relic of 
the Holy Cross, because the relic of the Holy Cross is entitled 
to more profound veneration than that to which the relics of the 
saints are entitled. The rule of the Code on the veneration of the 
relics of the blessed, as distinguished from canonized saints, is 
the same as in the former law.11

1311. Any relics of the Holy Cross which the bishop may
•Acta Ap. Sedis, XXV, 345.
*Scssio XXV, Decretum de Invocatione, Feneratione et Reliquiis Sanc

torum et Sacris Imaginibus.
10Const. “Sacrosancta,° Marcii 15, 1642; Gasparri, “Fontes,” I, 423. 
u Sacred Congr. of Religious, Sept. 27, 1659, and April 17, 1660 (Peer. 

Auth., nn. 1130 and 1156).
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carry in his pectoral cross, become the property of the cathedral 
church at his death, for transmission to the succeeding bishop. If 
the deceased bishop had the government of several dioceses, the 
relic goes to the cathedral church of the diocese in which he died; 
if he died outside the diocese, the relic belongs to that diocese 
from which he last departed (Canon. 1288).

The regulation contained in Canon 1288 was made by En
cyclical Letters of the Cardinal Vicar of Rome at the order of 
Pope Leo XIII, March 25, 1889, because, as the Cardinal Vicar 
explains, it is becoming more and more difficult to provide relics 
of the Holy Cross for the bishops, if they are allowed to dispose 
of them. Usually the bishops desire to have a relic of the Holy 
Cross, though they are not obliged to have it, and those who 
secure one are now required to leave it to their successor. With 
the case (which possibly may be very costly) they may do as 
they please, for, as the Cardinal Vicar explained, the only thing 
that is demanded is the transmission of the relic to the successor 
in the bishopric.12

Relics May Not Be Sold

1312. It is forbidden to sell sacred relics. Ordinaries, deans, 
pastors and others having the care of souls shall see that sacred 
relics, particularly those of the Holy Cross,, are not sold, espe
cially together with other inherited property or at auction sales, 
nor pass into the hands of non-Catholics. Rectors of churches, 
and others whose duty it is, shall zealously see that the relics are 
not in any way profaned, or destroyed through carelessness, or 
kept in a disrespectful manner (Canon 1289).

The Sacred Congregation of Indulgences and Relics has for
bidden the purchase of relics even for the good purpose of rescu
ing them from the hands of some storekeeper who exposes them 
for sale. If anyone notices that relics which seem to be genuine 
are for sale in some store, he should inform the local Ordinary 
that he may take steps to stop this insult to religion.18

v Collectanea de Prop. Fide, II, n. 1699.
“December 21, 1878 (Dccr. Auth., n. 443).
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TITLE xvn
OF SACRED PROCESSIONS

1313. By the term sacred processions are meant the solemn 
supplications which are made by the faithful marching in order 
under the leadership of the clergy from one sacred place to an
other for the purpose of promoting the devotion of the people, or 
to commemorate God’s benefits and to thank Him, or to implore 
divine help. Ordinary processions are those held on fixed days of 
the year according to the rules of the liturgical books or the cus
tom of the churches; extraordinary those appointed on other 
days for other public causes (Canon 1290).

Processions are a very natural manifestation of the feelings 
of the multitude, who thus express their joy, or grief, or fear. 
Transferred into the field of religion, they represent the out
pourings of the religious feelings of the people. The processions 
at the transfer of the bodies of saints, the procession on the feast 
of St. Mark, and those on the Rogation Days before the Ascen
sion of Our Lord, are very ancient.1

Corpus Christi Procession

1314. Unless immemorial custom or the cirmumstances of 
places in the prudent judgment of the bishop demand otherwise, 
there shall be but one solemn and public procession through the 
streets of a town or city on the feast of Corpus Christi, and this 
should be conducted by the church first in dignity. In this pro
cession must take part all the secular clergy and the religious 
communities of men, even the exempt religious, and the confra
ternities of laymen. Regulars who live perpetually in strict 
enclosure, and those who are more than three miles from the town 
or city, are not bound to take pai t in the procession. The other 
parishes and churches, secular or religious, may during the oc
tave institute their own processions outside their church; where 
there are several churches, the local Ordinary shall appoint a day 
for each and the hour and the course of each procession (Canon 
1291). In regard to the processions during the octave, it may be 
noted that the liturgical laws do not forbid the holding of two or

1 Wernz, “Jus Decretal.,” Ill, n. 565.
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more processions on the same day, provided they are held at 
different hours. It was so decided in a case between the Friars 
Minor and Dominicans in India concerning the. procession to be 
held on Sunday within the Octave of Corpus Christi; in that case 
it was also decided that the local Ordinary should fix the time 
of the two processions.2

There were no processions with the Blessed Sacrament in the 
early days of the Church. After the establishment of the feast 
of Corpus Christi by Pope Urban IV,8 the procession with the 
Blessed Sacrament on that feast was rapidly introduced every
where. The Council of Trent solemnly approved of the proces
sion and condemned the opinion of those who said that such 
procession was improper.4

In regard to the manner of carrying the Blessed Sacrament 
in processions, the Sacred Congregation of Rites has declared 
that it is not permissible or proper in solemn processions of the 
Blessed Sacrament, especially at the conclusion of the Eucharist 
Congresses, to carry the Blessed Sacrament on a triumphal car
riage covered with a canopy and richly decorated, drawn by 
horses, while a priest kneels beside the ostensorium to keep it 
from falling. This is not permitted even when the procession is 
very long, or even when an automobile is used instead of a car
riage and horses. Stating that in the Eucharistic Congress of 
1922 in Rome no carriage was used for this purpose, the Sacred 
Congregation declared this to be more in harmony with the 
Caerimoniale Episcoporum and the former decrees of the Holy 
See. It was also declared that the use of a conveyance is not 
permissible or proper, even to carry a statue of the Blessed Vir
gin Mary or the relics of the Saints in procession.0

A plenary indulgence may be gained by those who receive the 
Sacraments of Penance and Holy Eucharist, take part in proces
sions of the Blessed Sacrament, and pray for the intention of 

‘the Holy Father, whether the processions take place inside or 
outside the church.0

In the United States where the Catholics generally live among
’Roman Rota, February 3, 1922; Acta Ap. Sedis, XIV, 295.
• Clementina, c. unicum, De Reliquiis cl Veneratione Sanctorum, lib. Ill, 

tit. 16.
* Sessio XIII, De Eucharistia, cap. 5, can. 6.
•October 28, 1922; Acta Ap. Sedis, XVI, 103.
•Sacred Penitentiary, September 25, 1933; Acta Ap. Sedis, XXV, 478.
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an exceedingly large non-Catholic population, public religious 
processions of any kind are rare. Permission can be obtained 
without much difficulty in most places, and adequate police pro*  
tection would be available, but it is generally not thought advis*  
able to have public processions. The Corpus Christi procession 
is usually confined within the walls of the churches. Among the 
notable public processions are the great Holy Name Rallies that 
have become annual affairs in some of our cities.

Other Processions

1315. The local Ordinary with the advice of the Cathedral 
Chapter (or diocesan consultors) may for a public cause order 
extraordinary processions at which, just as at the ordinary ones, 
all those spoken of in Canon 1291, § 1, must take part (Canon 
1292).

1316. The religious, both exempt and non-exempt, cannot 
hold processions outside their churches and cloisters without the 
permission of the local Ordinary, except in the case mentioned in 
Canon 1291 (Canon 1293).

This Canon has reference to churches of religious to which no 
parish is attached, for if they have a parish they are entitled to 
hold the ordinary processions demanded or allowed by the lit
urgy. Within the church and the church yard they may hold 
processions, and, if there is no church yard or cloister around the 
church, they may go outside the church but must keep close to 
the church building.7

1317. Neither a pastor nor anyone else is allowed without 
permission from the local Ordinary to introduce new processions 
or to transfer or abolish the usual ones. At the processions 
proper to any church all the clergy attached to that church must 
be present (Canon 1294).

Stopping all abuses that may have crept in, the Ordinaries 
shall see that the processions are performed in orderly fashion, 
and with the modesty and reverence which are so proper to such 
pious and religious acts (Canon 1295).

1 Sacred Cong, of Bites, September 28, 1658 (Deer. Auth., n. 1096).



CANONS 1292-1297 89

TITUS XVIII
OF SACRED FURNISHINGS

1318. Sacred furnishings, especially those which must in ac
cordance with the liturgical laws be blessed or consecrated and 
are used in the public worship, are to be carefully preserved in 
the sacristy of the church, or in some other safe and decent place, 
and must not be used for profane purposes. As prescribed by 
Canon 1522, §§ 2-3, an inventory shall be made and carefully 
kept of all sacred furnishings. The material and form of sacred 
furnishings must be in conformity with the liturgical laws, with 
ecclesiastical tradition, and as closely as possible with the laws 
of sacred art (Canon 1296).

The Church is very cautious, on the one hand, about giving 
approbation to new forms of religious art and, on the other hand, 
she clings firmly to the traditional forms of art as applied to the 
sacred utensils, especially those which are used in the sacred 
functions, for here much is demanded by liturgical law itself. 
Thus, when asked about the permissibility of using four new ar
tistic forms of the chalice which were executed in the style of the 
so-called Beuron School of religious art and styled by the names. 
Poculum Coeleste, Genimina Vita, Flos de Virgine, and Virga 
Jesse, the Sacred Congregation of Rites ordered them to be sub
mitted to the local Ordinary, who was to take care that the 
chalices did not depart too drastically from the traditional forms, 
and then decide whether in the use of them all danger of spilling 
the Sacred Species, as well any danger of scandal to the faithful, 
was absent, in which case he might permit their use for Holy 
Mass?

Those who are, by the law of Canon 1186, obliged to attend 
to the repairs of the church edifice, must also provide the fur
nishings needed for divine worship, unless other provisions have 
been made (Canon 1297).

Ownership of Sacred Furnishings of a Deceased Cardinal

1319. The sacred furnishings and all other objects perma
nently devoted to divine worship in the possession of a deceased

'June 30, 1922; Acta Ap. Sedis, XIV, 437.
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Cardinal who had his domicile in the City of Rome, though he 
was a suburbicarian bishop or an abbot nulius, become the prop*  
erty of the Papal sacristy, no matter by what kind of revenue 
they were acquired, unless the Cardinal has donated or willed 
them to some church, public oratory, pious place, or to an eccle
siastical or religious person. His rings and pectoral crosses, even 
those with sacred relics, are excepted from this rule of seizure 
by the Papal sacristy. It is to be desired that the Cardinal who 
wants to make use of the faculty to donate or will his sacred 
furnishings, should leave at least a part of them to the churches 
of which he held the title, administration or commenda (Canon 
1298).

Ownership of Sacred Furnishings of a Deceased Bishop

1320. The sacred furnishings of a deceased residential bishop, 
even if a Cardinal, accrue to his cathedral church, with the ex
ception of the rings, pectoral crosses, including those with relics, 
and all sacred furnishings of any kind which can be proved to 
have been acquired by the deceased bishop with other than the 
funds of the diocese, and have not been turned over to the pro
prietorship of the church. If the bishop has a pectoral cross con
taining a relic of the True Cross, Canon 1288 demands that^ the 
relic be transmitted to the successor.

If the deceased bishop has governed two or more dioceses in 
succession, or if he presided simultaneously over two or more 
dioceses which had been united or which were entrusted to him 
for permanent administration (each diocese having its own 
proper cathedral church), the sacred furnishings which are 
known to have been acquired by the funds of one only of these 
dioceses shall accrue to the cathedral of that diocese; otherwise 
they must be divided equally among the various cathedral 
churches, provided the revenues of the dioceses are not divided 
but constitute permanently only one mensa episcopalis. If the 
revenues of each cathedral are kept separate, the sacred furnish
ings are to be divided between the several cathedral churches in 
proportion to the amount of revenue the bishop has received 
from each diocese, and the length of time lie has presided over it.

The bishop is obliged to make an inventory in authentic form 
of the sacred furnishings, in which account he shall accurately 
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state when they were acquired, and point out distinctly those 
furnishings which he did not buy with church funds, but which 
were either brought with his own money or acquired by personal 
donation; otherwise the law presumes that all were acquired by 
church funds (Canon 1299). The rules of Canon 1299 are to be 
applied also to a cleric who obtained a secular or religious bene
fice in any church (Canon 1300).

The Preceding Provisions Must Be Made Binding under 
the Civil Law

1321. Cardinals, residential bishops and other clerics holding 
benefices have the obligation to take care that by last will, or 
other document drawn up in the form recognized by civil law, 
the provisions made in Canons 1298-1300 may have effect also in 
the civil courts. Wherefore, they shall in good time appoint, in 
a manner recognized by civil law, a person of unblemished char
acter, according to the rule of Canon 380, who at their death shall 
take possession not only of the sacred utensils, but also of all 
books, documents, and all other goods belonging to the church, 
and found in their house, and turn them over to the proper per
sons (Oanon 1301).

Care and Use of Sacred Furnishings

1322. The rectors of churches and all others to whom the 
care of sacred furnishings is entrusted shall carefully provide 
that they are preserved in good condition (Canon 1302).

The cathedral church must furnish the bishop gratuitously 
with the sacred furnishings and all the other things he needs for 
the celebration of Holy Mass and other pontifical functions, even 
when he celebrates privately, not only in the cathedral church, 
but also in other churches of the episcopal city or its suburbs.

If a church is very poor, the Ordinary may permit that a 
moderate fee be demanded of priests saying Holy Mass there for 
their own convenience, for the use of the sacred furnishings and 
the other things needed for the celebration of Mass. The bishop 
—but not the vicar-eapitular or the vicar-general without a spe
cial mandate—has the right to determine the amount of this fee, 
and nobody (not even exempt religious) are allowed to demand a 
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larger fee. The bishop should fix the amount of the fee for the 
whole diocese, if posssible in a diocesan synod, or outside the 
synod with the advice of the Chapter (Canon 1303).

Persons Who Have the Power to Bless Sacred Furnishings

1323. The power to bless those sacred furnishings which 
must, according to the liturgical laws, be blessed before they are 
used for their purpose, is given to the following:

(1) All Cardinals and bishops;
(2) Local Ordinaries who are not consecrated bishops, for 

the churches and oratories of their own territory;
(3) Pastors, for the churches and oratories located within 

their parishes, and rectors of churches for their churches;
(4) Priests delegated by the local Ordinary within the limits 

of the delegation and the jurisdiction of the delegating Ordi- 
nary;

(5) Religious superiors, and priests of the same organization 
delegated by them, for their own churches and oratories and for 
the churches of nuns subject to the regular superior (Canon 
1304).

The faculty of blessing the sacred furnishings is local, so that 
the power of all the persons enumerated here (except Cardinals 
and bishops) can be exercised only in certain defined places or 
territories. Formerly the Sacred Congregation of Rites had 
ruled that, without an Indult of the Holy See, the bishop could 
not delegate the faculties of blessing furnishings which are re
served to him by the Rituale Romanum.2 The Code gives him 
the power to delegate priests. The regular form of faculties 
issued to the bishops of the United States gives them further 
powers to delegate priests for the performing of consecrations 
(i.e., blessings which require the anointing with holy chrism, 
such as the consecration of altars and chalices). Without an 
Apostolic Indult, the bishop cannot delegate the powers attached 
to the episcopal order, as is explicitly stated in the law of the 
Decretals.8

’April 2, 1875 fDecr. Avth., n. 3343).
• Decretal. Greg. IX, c. 9, De Conseor. Eccl. vel altaris, lib. Ill, tit. 40.
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Loss of Consecration or Blessing of the Sacred Furnishings

1324. Sacred furnishings that have been blessed or conse
crated, lose their blessing or consecration:

(1) if they have suffered such damage or change that they 
have lost their original shape and are no longer fit for their 
purpose;

(2) if they have been used for unbecoming purposes, or have 
been exposed for public sale.

Chalices and patens do not lose their consecration when the 
gold-plating wears off or is renewed, but there is a grave obliga
tion to have the gold plating renewed when worn out (Canon 
1305).

Of the two ways in which sacred furnishings lose their conse
cration or blessing, the first was commonly admitted before the 
promulgation of the Code. The second cause of desecration of 
the sacred furnishings is new in the law of the Church.4 For
merly the Sacred Congregation of Rites had ruled that the chal
ice and paten lose their consecration upon the renewal of the gold 
plating? When chalice and paten need re-plating, they should 
not be broken or made unfit for use, for the purpose of depriving 
the sacred vessels of the consecration, before giving them into 
the hands of the firm which does the re-plating. The Sacred 
Congregation of Rites has forbidden this abuse.0 The priest 
should get permission from the bishop to give the sacred vessels 
to the business house for repairs. To facilitate matters, the 
bishops authorize certain firms to do the gold-plating of chalices 
and patens, and the priest may give to these firms chalices and 
patens for re-plating.7

The Handling of Sacred Furnishings

1325. Care must be taken that the chalice and paten are not 
touched by others than clerics or by those who have their cus
tody; the same rule applies to purificators, palls, and corporals 
which have been used in Holy Mass and are still to be washed.

* Decretal. Greg. IX, c. 2, De Sacramentis non iterandis, lib. I, tit. 16; 
Weruz, “Jua Decretal./*  Ill, n. 504.

"June 14, 1845, and May 9. 1857 (Deer. Auth., nn. 2839 and 3042).
"April 23, 1822 (Deer. Auth., n. 2620).
1 Suffragium ad Decretum No. 8620 {Deer. Auth., IV, p. 223).
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The purificators, palls, and corporals used in Holy Mass shall not 
be given to lay persons (even though they are religious) to be 
washed until they have first been washed by a cleric in major 
orders; the water o*  the first washing shall be poured into tho 
sacrarium, or, if there be none, into the fire (Canon 1306).

Are “those who have the custody of the sacred furnishings” 
clerics exclusively, or does that phrase include laymen and reli
gious, Sisters or lay brothers, who have charge of the sacristy? 
Writing before the promulgation of the Code, Wernz says that 
in the course of time the ancient rigor in the matter of touching 
the sacred vessels was relaxed, so that lay brothers and religious, 
Sisters and laymen acting as sacristans were permitted to touch 
the sacred vessels A Blat0 and Vermeersch-Creusen10 apply the 
above phrase also to lay sacristans. The wording of the Code 
—“nisi a clericis vel ab iis, etc.”—seems to indicate that others 
than clerics may touch them, if they have the custody of the 
sacred utensils.

The washing of purificators, palls, and corporals which have 
been used in Mass is properly the office of subdeacons, as is evi
dent from the address of the bishop to the candidates for that 
order.11 The Sacred Congregation of Rites declared that the 
bishop cannot empower nuns or other Sisters to do the first wash
ing.12 In the early centuries of the Church the deacons, together 
with the inferior ministers, had the duty of washing the sacred 
Imans) and the manner was detailed in the Decretum Gratiani.13

TITLE XEX
OF VOWS AND OATHS

Chapter I

OF VOWS

1326. A vow is a free and deliberate promise to God to per
form a possible and higher good, and must be fulfilled by reason 
of the virtue of religion. All persons who have sufficient use of

Jus Decretal.,” Ill, n. 503, note 7.
’“Commentarium,” III, n. 177.
"“Epitome,” II, n. 635.
“ Pontificale Romanum (De Ordinatione Svbiliaconi).
"September 12, 1857 (Deer. Auth., n. 3059).
“c. 40, Dist. I, De Consecratione. 
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reason in proportion to the object of the vow, may make a vow 
unless they are forbidden by law to do so. A vow made from 
grave and unjust fear is invalid by law (Canon 1307).

The idea of promising God some special good work or sacri
fice, either to move the Heavenly Father to grant some special 
favor, or to thank Him for favors received, or finally to show 
one’s extraordinary desire to promote the honor of God, seems 
very natural to the human heart. We find reference to vows or 
promises throughout the pages of the Old Testament, which also 
points out to us the seriousness of making a promise to God: “ If 
thou hast vowed anything to God, defer not to pay it. For an 
unfaithful and foolish promise displeaseth Him” (Eccles., v. 3). 
That the object of the vow must be possible to the one making 
the pledge to do it, and that it must be something which tends 
to the honor of God (bonum), is evident, for otherwise the vow 
would not honor God, but would rather be an insult. Since nobody 
can reasonably promise anything unless he knows the object of 
his promise, one’s knowledge must be in proportion to the object 
promised. The very nature of the vow demands that one be 
free—not forced to make the promise by the violence or threats 
of other persons. The Code says that one must be free from 
“unjust” fear. May anyone justly force another to make a vow? 
If a person is free to make or not to make a vow, is it not an 
injustice to interfere with his liberty by threatening or otherwise 
inducing him against his will to make a vow? If someone obliges 
himself to make a vow (e.g., in the former Canon Law, if the 
wife gave her husband leave to join a religious community, she 
could be obliged by the bishop to make a vow of chastity)» the 
obligation can be urged. With reference to the question of force 
and fear in the making of a vow, commentators on the Code dis
cuss the distinction between unjust fear which is the cause, and 
unjust fear which is the occasion of the making of the vow. The 
line of demarcation between cause and occasion is by no means 
easy to determine in a practical case. Authors say that, when 
the unjust fear is the cause of the vow, it is no vow at all; but 
that the vow is valid, if the fear is the occasion merely of the tak
ing of the vow.1 It seems to us that God does not want an offer
ing on the part of man unless it is made with absolute freedom, 
for the human sense of propriety and fairness would prompt us

1 Vermeersch-Creusen, ‘ ‘ Epitvmc, ” II, n. 637. 
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to refuse an offering made to us by a person who was not fully 
free in his action. If that sense of propriety of the human heart 
is right, we may safely assert that God thinks the same way.

Terminology in the Matter of Vows

1327. A vow is called public, if it is accepted in the name 
of the Church by a legitimate ecclesiastical superior; otherwise 
it is private, A vow is called solemn, if recognized as such by 
the Church; otherwise it is simple; it is reserved, if dispensation 
from it can be given only by the Holy See. A vow is personal, 
if an act of the person making the vow is promised; real, if some 
object is promised; mixed, if it partakes of the nature of both 
personal and real (Canon 1308).

The vows in religious communities approved by the compe
tent ecclesiastical authority are public vows, because the superior 
or superioress is entitled by the law of the Church to accept the 
vows in the name of the Church. The distinction between sol
emn and simple vows is not one of the essence of the vows as 
such, but rather a distinction as to the juridical effects of these 
vows, for Pope Boniface VIII states in one of his Decretals that 
the solemnity of the vows is created (literally “invented”) ex
clusively by the law of the Church.2 Canon 1309, which will 
be discussed presently, states what vows are reserved to the 
Holy See. Personal vows imply an act on the part of the one 
making the vow (e.g., to fast on certain days, to say certain 
prayers, to be obedient to the religious superiors, etc.); real vows 
imply that something real is promised (e.g., the donation of 
land or other real or personal property to some good cause); a 
vow is mixed, if besides giving the property the person also 
promises to perform some personal good work (e.g., labor, prayer, 
etc.).

Reserved Vows

1328. Only two private vows are reserved to the Holy See: 
the vow of perfect and perpetual chastity and the vow to enter 
a religious organization in which solemn vows are taken, pro
vided these vows were made unconditionally and after the com
pletion of the eighteenth year of age (Canon 1309).

The Code speaks of private vows only in this chapter on 
3 Liber Sextus, e. unicum, De voto et voti redemptione, lib. Ill, tit 15. 
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vows; the vows made in religious communities approved by the 
Church are public vows, and these are discussed by the Code in 
its treatise on religious. To ascertain who has the power to re
lease from these vows, one must consult the constitutions of the 
organizations concerned. Among reserved vows before the pro
mulgation of the Code there were (besides the two mentioned in 
Canon 1309) also the vows to make a pilgrimage to the tomb 
of the Holy Apostles at Rome, to the Holy Land, and to the 
tomb of the Apostle St. James at Compostella in Spain. All 
these are enumerated by Pope Sixtus IV in his Constitution 
“Etsi Dominici.”3 That the vows were reserved to the Holy 
See only when they were made absolutely (that is to say without 
any conditions), was the teaching of canonists before the Code 
became law. The age required by the Code to make a vow re
served to the Holy See. is new. The power to release from other 
private vows is treated in Canons 1312 and 1313 of the Code.

Extent of the Obligation of a Vow

1329. A vow, as such, imposes an obligation on nobody except 
the person who makes it. The obligation of a real novi descends 
to the heirs, and so does the mixed vow in so far as it is real 
(Canon 1310).

Since a vow is a strictly personal affair, nobody can by his 
vow put the obligation of the vow on another. Thus, if a mother 
makes a vow to offer her child to the service of God, the child 
is not affected by that vow, and does not lose his liberty in the 
choice of his state of life. In Europe there have been instances 
where a town or city (that is, a representative majority of the 
people) made a vow to keep certain days as holy days of obli
gation, or to keep fast and abstinence on certain days, and this 
was done with the approval of the bishop of the diocese. The 
question arose whether all the people of such a town are bound, 
and whether the obligation descends to future generations. The 
Holy See answered that only those people who actually made the 
vow are bound by it, and that the obligation does not descend 
to future generations.4

The obligation of a real vow is considered by the Church
• Extravagantes Communes, c. 5, De poenitentiis et remissionibus, lib. 

V, tit. 9.
4 Sacred Cong, of Rites, November 19, 1650, and June 23, 1703 (Deer. 

Auth., nn. 932 and 2113). 
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to attach to one’s goods and property. Wherefore, at the death 
of the person who had attached this burden to his property, the 
heirs who succeed him in the possession of his goods and prop*  
erty are under obligation to fulfill the vow. There is a differ
ence of opinion about the nature of the obligation of the heirs— 
that is, whether the binding force comes under the virtue of 
religion or of justice. This controversy existed even before the 
Code, because also formerly a real vow was considered to attach 
to the property of the person making the vow. The Code states 
that the obligation of the vow descends to the heirs, and since it 
is certain that the obligation arises from the virtue of religion, 
it follows that by the same virtue the heirs are bound to fulfill 
the obligation. For this reason the Code says that a vow ratione 
sui (by reason of itself) obliges the person only who makes the 
vow, but, ratione objecti cui inhaeret obligatio (by reason of the 
object to which the obligation attaches), it can bind others.0 The 
same is to be said concerning a mixed vow in reference to the 
part that is real.

Various Ways in Which the Obligation of a Vow Ceases

1330. The vow ceases in the following cases: when the time 
expires which was attached to the vow for the ending of the 
obligation; by substantial change of the matter promised; by 
non-verification of the condition upon which the vow depended, 
or by cessation of the final motive from, or the purpose for 
which the vow was made; by annulment, dispensation, or com
mutation (Canon 1311).

The time may be made a condition in one’s vow in such a 
manner that one intends to bind oneself for a specified time only, 
and in such a case the vow ceases with the lapse of the specified 
time. A substantial change in the matter promised (whether 
that matter is the offering of certain goods or the performance of 
personal acts), may amount to a moral impossibility to fulfill the 
vow. If a vow is made to depend on a condition—if, for instance, 
one vows to give a hundred dollars to the poor if he gets the posi
tion for which he has applied, but fails to get it—the vow does 
not hold because the condition is not verified. Similarly, if the 
final motive, or the only purpose, cf the vow ceases, the vow

• Vermeersch-Creusen, ** Epitome,” II, n. 641. 
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ceases also; for instance, one vows to say five decades of the 
Rosary daily until one’s mother has regained her health; if she 
gets well, or if she dies, the obligation ceases. These reasons for 
the cessation of the vow are inherent in the nature of the human 
act; the other three causes for which a vow ceases, namely, an
nulment, dispensation, commutation, are extrinsic causes for the 
cessation of a vow; they are spoken of in the following three 
Canons of the Code.

Annulment of Vows

1331. He who legitimately exercises the domestic power over 
the will of the person making a vow, can validly annul his or 
her vows, and for good cause also licitly, so that the obligation 
never revives afterwards. A person who has indeed no power 
over the will of the one making the vow, but has power over the 
matter of the vow, can suspend the obligation of the vow for such 
time as the fulfillment of the vow would be to his detriment 
(Canon 1312).

The domestic power (potestas dominativa) is the power of 
a father or a master over the members of the family or house
hold. That power is natural and inherent, not created by the 
will of man such as is, to a certain extent at least, the public or 
governmental power. The power of the person who has domestic 
power to annul all vows of his subjects is to be derived from 
ecclesiastical law rather than from the natural law, for the argu
ments of authors who ascribe this power to the natural law are 
not convincing. In man’s relation to God, and in his responsi
bilities towards the Creator, a child who has just come to the age 
of discretion is on the same footing as any free and independent 
person. Where there is question of a vow that interferes with 
the service or other duties which a member owes to the head of 
the family, one may rightly say that the natural law excludes 
such a vow, because it is beyond the power of the subject to 
promise something to which another has a legitimate claim. 
There is no general law of the Church which gave the head of 
the family the power to annul all vows of members of the family, 
but the chapter which the Decretum Gratiani took from a par
ticular council6 has in the course of time won universal recog*

•c. 2, C. XX, qu. 2. 
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nition. According to this Decree of Gratian, the father can annul 
the vows which his children make before the age of puberty. The 
Code amplifies the domestic power by placing no restriction of 
age at all; it simply rules that those who have domestic power 
over the will of others can annul the vows of their subjects. 
Nevertheless, one must conclude from Canon 89 that the children 
of a family are subject to the domestic power merely during 
their minority (before they are twenty-one years of age), for, 
when they are of age, they have the free exercise of their rights. 
In religious organizations the professed members are by the law 
of the Church placed under the power of the legitimate superior 
or superioress to such an extent that, according to the common 
opinion of canonists, the superior can annul their private vows.7

1332. A limited power to suspend the obligation assumed by 
private vows is given by the Code to those who have power over 
the subject matter of the vow. Thus, persons who are of age and 
have therefore the free exercise of their rights, but who have 
made agreements for service in a family or a business house, 
have given to another party certain rights over them. If such 
persons make vows which interfere with the rights of the other 
party, the latter can suspend the vows as long as they interfere 
with his rights.

Dispensation from Private Vows

1333. Vows which are not reserved may be dispensed for a 
good reason, provided the dispensation does not violate the ac
quired rights of a third party:

(1) by the local Ordinary, who may dispense not only his 
subject but also transients;

(2) by the religious superior of an exempt clerical organi
zation, who may dispense not only the professed religious, but 
also novices, and other persons who stay day and night in the 
religious house for reason of service, education, sickness, or as 
guests, as enumerated in Canon 514, § 1;

(3) by persons who have received the delegated faculty from 
the Holy See to dispense from vows (Canon 1313).

The Code speaks of the power of jurisdiction by which the
T c. 2, C. XX, qu. 4. Cfr. Schmalzgriiber, “Jus Eccl.,“ VII, 148.
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Church may, in the name of Christ and for a good reason, free 
from obligations due to God. The law places one restriction on 
the power of dispensation granted to local Ordinaries, to religious 
superiors of exempt organizations, and to individual priests by 
Papal indult: they cannot release from vows, if such a release 
injures the acquired rights of a third party. A promise made to 
a third party and accepted by him may be confirmed by a vow. 
Prom this kind of vow release can be granted by the Holy See 
alone, for the Supreme Pontiff can, in virtue of his power of 
eminent domain, take away the rights of an individual, when 
such rights are based on, or intimately connected with, religion. 
On this point there has been some dispute as to the power of the 
Supreme Pontiff in a case where the goods or rights in question 
are not ecclesiastical goods. Nevertheless, in view of the inti
mate connection of these rights with a matter over which the 
Supreme Pontiff has power, the right seems to be merely acces
sory, and therefore “accessorium naturam sequi congruit princi
palis.” 8

1334. The power of the local Ordinary extends not only 
over the subjects of his diocese (that is to say, over those 
who have in his diocese a domicile or quasi-domicile), but also 
over strangers who visit his diocese. The latter point was dis
puted before the promulgation of the Code. The local Ordinary 
can delegate the power of dispensing from non-reserved vows 
because it is an ordinary power (cfr. Canon 199). The same is to 
be said of the power of religious superiors of exempt clerical or
ganizations with reference to the persons over whom the power 
of dispensation is granted them by the Code. Since the Code uses 
the term “superiors” without any limitations, local superiors 
are included. By concession of the Holy See. priests may be 
authorized to dispense from vows. This faculty has been fre
quently given to priests individually, and has also been given, 
by way of a permanent privilege, to the confessors of some reli
gious organizations. “From the Compendia Privilegiorum of the 
Dominicans, Franciscans, Carmelites, and Jesuits,” says Reiffen- 
stuel, “it is evident that their confessors can release from all 
non-reserved vows.”0 These privileges still remain since it is 
certain that even privileges acquired by communication at a time

•Regula Juris 4S in Sexto, in Liber Sextus Bonifacii VIII, lib. V.
• Reiff enstuel, “Jus Canonicum,” lib. Ill, tit. 34, n. 30.
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prior to the promulgation of the Code are not revoked by Canon 
613.10

Commutation of Vows

1335. A good work promised in a non-reserved vow may be 
commuted to a better, or an equal one, by the individual himself 
who made the vow; but it can be commuted to a lesser work only 
by those to whom the power of dispensation is given in Canon 
1313 (Canon 1314).

It has been the common opinion of canonists and moralists 
that a person may on his own initiative change a private, non
reserved vow by substituting a better work for the work prom
ised. The changing of the object promised into another object 
or work of equal value, however, was not allowed under the 
former law, but now the Code grants this liberty. The faculty 
to change by private authority the object promised for a better 
or an equally good work, applies to non-reserved vows only, for 
Canon 1314 speaks exclusively of non-reserved vows. Vermeerseh- 
Creusen hold that, even in reserved vows, one may on one’s own 
initiative change the promised work for one that is evidently bet
ter. This is not certain, for under the old law canonists did not 
agree on the question whether one coqld change by private au
thority reserved vows into something better.11 The faculty to dis
pense from vows includes the power to commute vows.

Vows Made Before Profession in a Religious Community

1336. Vows which were made before profession in a religious 
community are suspended as long as the person remains in the 
religious organization (Canon 1315).

Before the Code, it was certain that all private vows made 
before solemn profession in a religious order were wiped out by 
the solemn profession, and this doctrine was based on the law of 
the Decretals.12 Simple profession did not remove or suspend 
the obligation of previous vows, unless the laws of a particular 
organization gave such force to its simple vows. Thus, Lehmkuhl

“Committee for the Authentic Interpretation of the Code, December 30, 
1937; Acta Ap. Sedis, XXX, 73.

11 Vernieersch-Creusen, “Epitome,” IT, n. €45; RciffenstucJ, “Jus 
Can.,” Jib. Ill, tit. 34, n. 44.

“ Decretales Greg. IX, c. 4, De voto ct voti redemptione, lib. Ill, tit. 34. 
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states that the simple vows in the Society of Jesus suspend pri
vate vows. The Code modifies the former law in two points: first, 
by denying to any religious profession (solemn or simple) the 
power to annul permanently all former vows; secondly, by ex
tending the suspension of private vows to both solemn and simple 
vows. There is no doubt, however (as Vermeersch-Creusen re
mark), that the person who makes profession of any kind of vows 
in a religious community can, by his will and intention, commute 
all his private vows into the religious profession under the gen
eral rule of Canon 1314 concerning the commutation of vows.13

Chapter H

OF OATHS

1337. An oath, which is an invocation of the divine name in 
witness of the truth, may not be taken except with veracity, 
prudence, and justice. An oath which the Canons of the Code 
demand or permit, cannot validly be taken by proxy (Canon 
1316).

To call upon God to witness the truth of one’s testimony or 
statements, is a very ancient practice, and was indeed in vogue 
long before the Christian religion came into existence. The value 
of the oath to prove facts or statements depends to a great extent 
on the character of the person taking the oath. It may be said 
that a person with an average amount of faith in God is moved 
by an oath to be more truthful and exact in his statements, while 
he might not be so scrupulous to tell the truth if it was merely a 
question of deceiving men.

An oath must be truthful; it must be taken with discretion 
(not lightly for any trifling affair), and it must be just (that 
is to say, morally right). The positive rule of the Code demands 
that an oath be taken personally, whenever the Canons require 
or permit the taking of an oath. In itself, an oath certainly may 
be taken by proxy

Effect of Oaths

1338. The person who has freely sworn to do something, is 
bound by a special obligation of religion to accomplish what he

M,< Epitome,” II, n. 646.
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has promised under oath. An oath extorted by violence or grave 
fear is valid, but a release from it may be given by the ecclesiasti
cal superior. An oath, taken without violence or deceit, by which 
a person renounces some private good or favor given him by law 
itself, must be observed whenever it does not involve the ruin of 
the soul (Canon 1317).

If the taking of the oath is a human act (that is to say, taken 
with due knowledge and at least the essential freedom of the 
will), the oath is valid, though the person was intimidated and 
took the oath only because of threats and fear.. Nevertheless, a 
person who was unjustly intimidated has been wronged, and 
therefore the Code provides that the ecclesiastical superior may 
release from such oaths. The reader will notice that, in Canon 
1307, the Code stated that vows made out of grave fear unjustly 
inflicted are automatically invalid. Oaths made under the same 
circumstances are not invalidated by the Code. The same differ
ence between vows and oaths existed in the former law, and 
Reiffenstuel explains this difference by the fact that vows are not 
taken so frequently, and there is thus not the same danger that 
one would claim his vow to be invalid because of force or fear; 
on the other hand, oaths are often demanded in law, and, in order 
to prevent unfounded claims of invalidity, the law does not de
clare them ipso facto void, but wants the force and fear proven 
by the one who took the oath, whereupon the superior will grant 
the release.14

The last part of Canon 1317 modifies the principle of the 
Code which generally upholds the validity of oaths made out 
of grave fear unjustly inflicted, for, if one renounces a private 
good or favor granted by the law itself, renunciation by oath is 
not valid unless it is made freely, without violence or deceit.

Nature of Promissory Oath

1339. A promissory oath partakes of the nature and condi
tions of the act promised by oath. If an act which involves 
directly the injury of others, or prejudices the common weal or 
one’s eternal salvation, is confirmed by an oath, the act does 
not thereby acquire any justification (Canon 1318).

Since the oath follows the nature of the act to which it is 
«Reiffenstuel, "Jus Can.,**  lib. I, tit. 40, nn. 58 and 59. 
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added, a promise under oath is invalid if the promise is inad
missible. Moreover, all circumstances and conditions which 
invalidate a promise invalidate also the oath attached to such 
promise. An oath cannot be made a bond of iniquity, as the 
law of the Decretals puts it.10 Hence, any acts which are op
posed to a duty towards God or our neighbors (individually or 
as a society) or to the good of one’s own soul, cannot be the sub
ject of a promissory oath, and if by mistake or malice they are 
made the subject of such an oath, the oath is null and void.

Cessation of a Promissory Oath

1340. The obligation assumed by a promissory oath ceases:
(1) if it is remitted by him in whose favor the oath was 

made;
.(2) if the object promised by oath has changed substantially, 

or if changed circumstances have made the oath either sinful, or 
altogether a matter of indifference, or finally an obstacle to a 
higher good;

(3) if the final purpose, or condition under which the oath 
was taken, fails;

(4) by annulment, dispensation, or commutation, as speci
fied by Canon 1320 (Canon 1319).

The Code stated above (in Canon 1318) that in a promissory 
oath the promise is primary and the oath secondary, and that 
the oath shares in the nature and conditions of the promise. 
Canon 1319, nn. 1-3, is an application of this principle. The 
manner in which the authority of the Church releases from a 
valid promissory oath, is indicated in Canon 1319, n. 4, and is 
further discussed in Canon 1320.

Annulment, Dispensation, and Commutation of 
Promissory Oaths

1341. Persons who have the power to annul, dispense or com
mute vows, have the same power also over promissory oaths; if, 
however, the dispensation from an oath involves an injury to 
others, and these persons refuse to remit the obligation, the oath

u Liber Sextus, c. 1, Do consuetudine, lib. I, tit 4. 
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can be dispensed from only by the Holy See on account of the 
necessity or interest of the Church (Canon 1320).

In the dispensation and commutation of vows the distinction 
between reserved and non-reserved vows has to be considered; 
but in the case of promissory oaths no such distinction has to 
be made, for the Code has no reserved oaths. When a third party 
has acquired a right by acceptance of the promise made to him 
under oath, nobody except the Supreme Authority can release 
from the oath without the consent of the party who accepted the 
promise. Some commentators urge the right of the third party 
to such an extent that they regard the person making the promis*  
sory oath as bound, even though a change of circumstances makes 
the oath a hindrance to a greater spiritual good, provided the 
subject of the promise remains “aliquid honestum.” They argue 
from Canon 542, which, in cases in which the taking of the oath 
is sanctioned by the law of the Holy See, declares invalid the re*  
ception into the novitiate of a religious community of an appli
cant who has taken an oath to serve the mission or the diocese. 
However, an individual exception does not destroy the general 
principle for the cessation of promissory oaths, as laid down in 
Canon 1319, n. 2.lfl

Interpretation of Oaths

1342. An oath must be strictly interpreted according to law 
and according to the intention of the person taking the oath— 
or, if the latter should act deceitfully, according to the intention 
of him to whom the oath was made (Canon 1321).

In interpreting an oath, one must adhere closely to the words 
by which the oath was expressed, and not extend them beyond 
their plain meaning. If the meaning of words used is doubtful, 
the intention ought to be considered. The rules of law about 
oaths are understood to govern every oath. It is evident that 
nobody can make a valid oath to do something forbidden by law. 
If a person renounces a favor which the law grants to him per
sonally, and he does so with full knowledge of his right and by 
his own free will, he is bound by the oath, as Canon 1317 declares. 
In virtue of Canon 72, a private individual may not renounce a 
privilege granted to a community, dignity or place.

“ Vermeersch-Creuaen, “Epitome,” II, n. 653.
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If a person acts deceitfully in confirming by oath something 
in which a third party is concerned (for instance, a contract), 
the intention of the one to whom the oath was made prevails, on 
the supposition that his intention was manifested to the other 
party either explicitly or implicitly by the nature of the agree
ment. Likewise, if the legitimate authority demands a statement 
under oath, the person taking the oath deceitfully is bound by 
the intention of the authority to whom the oath was made.

PART FOUR

OF THE TEACHING AUTHORITY OF THE CHURCH
1343. Christ our Lord confided to the Church the deposit of 

faith, in order that she, with the perpetual assistance of the Holy 
Ghost, might faithfully preserve and expound the revealed doc
trine. Independently of any civil power whatsoever, the Church 
has the right and duty to teach all nations the evangelical doc
trine, and all are bound by the divine law to acquire a proper 
knowledge of this doctrine and to embrace the true Church of 
God (Canon 1322).

It is a well-known fact attested by history that the Catholic 
Church has always claimed to have been appointed by Christ as 
the sole guardian and authorized teacher and interpreter of the 
religious truths taught by Christ. Dissenting sects arose soon 
after the departure of Christ from this world; the Church exam
ined the teaching of the dissenters, decided whether or not their 
doctrine agreed with the teaching of Christ, and, if she had to 
condemn the teaching, she did so regardless of consequences, 
trusting that God will uphold the truth and give strength to 
those who with their whole heart embrace it despite the opposi
tion of all the powers of the world.

1344. By the divine and Catholic faith must be believed all 
those truths which are contained in the Word of God as written 
or handed down to us, and which are, either by solemn pro
nouncement or by the ordinary and universal teaching of the 
Church, proposed for belief as divinely revealed truths. The sol- 
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emu judgment in this matter is reserved to an (Ecumenical 
Council and the Roman Pontiff speaking ex cathedra (that is to 
say, in his capacity of the supreme teaching authority). No re
ligious teaching is to be understood as dogmatically declared and 
defined, unless such declaration or definition has clearly been 
made (Canon 1323).

The human mind must be disposed and willing to believe 
whatever God has taught mankind. To ascertain what God has 
taught would be a practical impossibility, if God Himself had 
not appointed a teacher and interpreter of His revealed truths, 
and had not furthermore assisted that teacher with His divine 
power so as to ward off all error. This is called the Infallibility 
of the Church, which is exercised when, either in an (Ecumeni
cal Council or through the Supreme Pontiff, she speaks on mat
ters of faith and morality in the name of Christ and as the God- 
appointed teacher of mankind.

1345. It is not sufficient to avoid heretical error, but one must 
also diligently shun any errors which more or less approach 
heresy. Wherefore, all constitutions and decrees by which the 
Holy See has condemned and prohibited such opinions must be 
observed (Canon 1324).

Heresy consists in a stubborn denial of truths which have 
been defined and proposed by the Church as divinely revealed 
doctrines. Obedience to the teaching authority of the Church 
obliges her subjects to accept, not only the truths defined as re
vealed, but also whatever the Church ordains in virtue of her 
right and duty to safeguard the divinely revealed truths. If one 
admits that the Church has been appointed by God as the teacher 
of faith and morality, one must also admit that the Church has 
the right to forbid opinions which are dangerous to the principles 
of faith and morality.

1346. The faithful are bound to profess their faith publicly, 
whenever silence, subterfuge, or their manner of acting would 
otherwise entail an implicit denial of their faith, a contempt of 
religion, an insult to God, or scandal to their neighbor. Any 
baptized person who, while retaining the name of Christian, ob
stinately denies or doubts any of the truths proposed for belief 
by the divine and Catholic faith, is a heretic; if he abandons the 
Christian faith entirely, he is called an apostate; if, finally, he 
refuses to be subject to the Supreme Pontiff, or to have communi
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cation with the members of the Church subject to the Pope, he is 
a schismatic.

Catholics shall not enter into any*  disputes or conferences 
with non-Catholics—especially public ones—without the permis
sion of the Holy See or, in urgent cases, of the local Ordinary 
(Canon 1325).

1 Acta Ap. Sedis, XT. 309.
’ Acta Ap. Sedis, XIX, 278.

By Decree of July 4, 1919, the Holy Office declared that the 
prohibitions of the Instruction of September 16,1864, against the 
participation of Catholics in a certain society founded in London 
to promote the reunion of Christendom, apply to their participa
tion in any meetings or conferences, public or private, convened 
by non-Catholics for the purpose of promoting the union of all 
churches which claim the Christian name. The Instruction of 
September 16, 1864, was ordered to be published again, and all 
the faithful were declared bound to obey it.1 In similar tone the 
Holy Office on July 8, 1927, forbade Catholics to participate in 
the Lausanne Conference on Christian Unity and in all similar 
conventions, meetings, conferences or associations of non-Catho
lics having a like purpose.2

This official explanation of the terms heretic, apostate and 
schismatic is of importance for the correct understanding of the 
Canons in which these terms are employed. The question when 
the profession of one’s faith is required in order to avoid what 
appears an implicit denial of one’s faith, contempt of religion, 
an insult to God, or a scandal to the neighbor, depends largely on 
prudent judgment in the various circumstances. Generally speak
ing, there are few cases in which one has to make known his re
ligious profession, for in the civil life of people in these days it is 
understood that one’s religion is not to be considered, though 
certain people try to make things unpleasant for Catholics even 
in the common affairs of life. Yet, it is impossible to maintain 
peace and charity unless religious tolerance is practised, for with 
the facilities of modern travel and world-wide activity Catholics 
intermingle with the adherents of the various Christian denomi
nations in all the countries of the world, and must find a way of 
living in peace.

1347. Although they do not possess, either individually or 
when assembled in particular councils, infallibility in their teach
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ing, the bishops also are truly doctors and teachers of the faith
ful committed to their care under the authority of the Boman 
Pontiff (Canon 1326).

TITLE XX
OF THE PREACHING OF THE DIVINE WORD

1348. The office of preaching the Catholic faith is com
mitted especially to the Roman Pontiff for the Universal Church, 
and to the bishops for their dioceses. In virtue of their office, the 
bishops are bound to preach the Gospel in person, unless they 
have a legitimate excuse; in addition, they must employ, besides 
the pastors, the help of other qualified persons for the salutary 
fulfillment of their office of preaching (Canon 1327).

1349. Nobody is allowed to exercise the ministry of preach
ing, unless he has received a commission from the legitimate su
perior, either bj special faculty or by appointment to an office to 
which the duty of preaching is attached by the Sacred Canons 
(Canon 1328).

It was always understood in the Catholic Church that the 
bishop has a personal obligation to teach the people of his dio
cese. As successors of the Holy Apostles, Christ's command to 
the Apostles to teach all nations extends also to the bishops. In a 
Decree passed in the Fourth Lateran Council (1214), Pope Inno
cent III enumerates the cases in which it becomes physically or 
morally impossible for the bishop to comply personally with the 
duty of preaching: in these cases the bishops are excused, but the 
Pope insists that they must at all times employ a sufficient num
ber of capable preachers throughout the diocese.1

Chatter 7

OF CATECHETICAL INSTRUCTION

1350. It is a proper and most serious office, especially of the 
pastors of souls, to provide for the catechetical instruction of the 
Christian people (Canon 1329). The pastor must: (1) at stated 
times each year prepare the children for the reception of the

* Decretales Greg, IX, c. 15, De off. Jud. Ord., lib. I, tit. 31.
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Sacraments of Penance and Confirmation by instructions over a 
number of days; (2) prepare the children with a truly excep- 
tional care—preferably during Lent, if nothing stands in the 
way—to receive their First Holy Communion worthily (Canon 
1330). Besides the instructions, spoken of in Canon 1330, the 
pastor shall not neglect to instruct more fully in Christian doc
trine the children who have recently made their First Commun
ion (Canon 1331).

The Code does not say that it is the personal duty of pastors, 
although it calls the duty of bishops to preach a personal one. 
The pastor may, therefore, employ others for the teaching of 
religion, but he must appoint persons who are qualified to teach 
religion properly. It is wrong to leave the religious instruction 
of the children exclusively to nuns, unless they have been spe
cially prepared by a higher course in religion. One cannot rea
sonably expect the Sisters in general to be prepared for that 
work; only a person who specializes in the study of religion can 
have the necessary knowledge to teach religion. A few days of 
special instruction before First Holy Communion arc not enough 
to train children properly in religion. As to the preparation for 
Confirmation, the bishops in the United States have in many in
stances an immense territory to cover, so that they cannot give 
Confirmation annually in every parish; but, whenever Confirma
tion is arranged for, special preparation of the children must be 
likewise provided. The pastors of parishes which have no paro
chial school are confronted with a grave difficulty in their efforts 
to impart adequate religious training to the children. The Sun
day-school catechism hour is certainly insufficient. The problem 
can be solved only by much exertion and sacrifice on the part of 
the pastors of such parishes.

1351. On Sundays and other feasts of obligation the pastor 
must, at an hour which he judges most convenient for the at
tendance of the people, give catechetical instruction to the adults 
in discourses suited to their capacity (Oanon 1332).

The Code is largely based on the European system of Sunday 
services. In the United States it is not the custom to have the 
sermon separated from the Mass except on some extraordinary 
occasion—e.g., novenas, retreats, missions, Forty Hours’ Devo
tion. Since the people get no regular instruction except at Holy 
Mass, it is important that the ten or fifteen minutes available for 
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instruction be not consumed with all kinds of announcements. In 
some of the large parishes in which Masses follow one another 
closely, there is no instruction at all given at some Masses. If the 
number of parishioners is so large that the number of Masses re*  
quired does not give sufficient time for instructions, such parishes 
should be divided, for the people must be taught their religion, 
and indeed cannot be expected to take an intelligent interest 
unless they know it. It is well known that our Catholic people 
read very few, if any, Catholic books on doctrinal or purely re
ligious subjects. Where are they to get their knowledge of re
ligion? It is remarkable under the circumstances that there is 
still so much interest in religion as is manifested in the material 
prosperity of parishes and institutions.

1352. The pastor must, if he is legitimately impeded from 
giving religious training to the children, employ the help of other 
clerics living in the parish, and also, if necessary, of devout lay 
persons, especially those who belong to the Pious Sodality of 
Christian Doctrine or some similar society established in the 
parish. Unless excused by legitimate impediment, priests and 
other clerics must assist their own pastor in this most holy work, 
and they may be ordered to do so by the Ordinary, even under 
ecclesiastical penalties (Canon 1333).

If, in the judgment of the local Ordinary, the help of reli
gious is deemed necessary for the catechetical instruction of the 
people, religious superiors, even though exempt, are obliged 
upon request of the same Ordinary to give catechetical instruc
tion, either in person or through their subjects, especially in their 
own churches; such instruction, however, need not be given to 
the detriment of religious discipline (Canon 1334).

1353. Not only parents and others who hold the place of 
parents, but also the heads of a household and godparents, are 
bound by obligation to see that those subject to them or entrusted 
to their care receive catechetical instruction (Canon 1335). 
Local Ordinaries have the right to regulate everything pertain
ing to the teaching of Christian doctrine to the people in their 
diocese, and all must obey their orders—even exempt religious, 
where there is question of teaching non-exempt persons (Canon 
1336).2

* Litt era Encyclicce PH X, April 15, 1905, De Doctrina Christiana (Jflta 
B. Sedis., XXXVII, 613).
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1354. By Motu Proprio of Pope Pius XI, June 29, 1923, a 
special Department of Christian Doctrine was established at the 
Sacred Congregation of the Council, with power to direct and 
promote catechetical instruction and all affairs pertaining to that 
subject.  By Letters addressed to all bishops, June 24, 1924. this 
Sacred Congregation requested information from the various 
dioceses on the manner in which the catechetical instruction of 
children and young people is conducted. To secure this informa
tion, it sent out a questionnaire, inquiring: (1) about parochial 
schools; (2) about higher Catholic schools; (3) about the re
ligious instruction of children who attend public schools.  In the 
Apostolic Letters of Pope Pius XI to all religious organizations 
of men. March 19, 1924, the Supreme Pontiff deals with the 
studies of religious, urges that special attention be paid in the 
lower studies of young religious to the teaching of Christian doc
trine, and strongly recommends the Roman Catechism as a text
book?

3

4

The Apostolic Letter of Pope Pius XI reiterated the prescrip
tion of Canon 711, which desires the Confraternity of Christian 
Doctrine to be established by the local Ordinaries in every parish. 
This Confraternity is becoming more and more widespread in the 
United States, and its influence makes itself felt more and more. 
Its work is varied and reaches into every phase of instruction in 
Christian Doctrine, not only for those wlio are still in school 
(whether parochial or public), but also for those who have com
pleted formal schooling. This it does by the activities of study 
clubs, associations and groups of every kind in which instruction 
in some phases of Christian Doctrine can be imparted. Some of 
its best work is accomplished in the instruction of children who 
must attend the public schools. There is an ever-growing trend 
on the part of the various States towards the granting of so-called 
“released time” from the regular school schedules each week, 
during which the work of religious instruction can be carried on. 
To further its works, the Confraternity holds regular diocesan, 
sectional, and even national meetings. The Sacred Congregation 
of the Council has commended these meetings to improve meth
ods of teaching and to exchange ideas on the work of instruction

• Ao'a Ap. Sedis, XV., 327.
• Acta Ap. Sedis, XVI, 332.
• Acta Ap. Sedis, XVI. 133.
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which can be shared to the advantage of all. If, however, these 
meetings are provincial or national in scope, they must not be 
held until the program has first been sent to the Holy See. It is 
also desirable that the program of diocesan meetings be sent to 
the Sacred Congregation.6 The Church has enriched the Con
fraternity of Christian Doctrine with many spiritual favors.7 
Besides these, Pope Pius XI in his Apostolic Letter of March 12, 
1930, granted a plenary indulgence which may be gained twice a 
month on days chosen at will by all who spend about half an hour 
at least twice a month in teaching or studying Christian Doc
trine. The conditions are confession, Communion, visit to a 
church or public oratory, and prayers recited there for the in
tentions of the Holy Father. In defect of the other conditions, 
those who have interior contrition may gain a partial indulgence 
of one hundred days each time.8

Chapter U

OF SACKED PREACHING

1355. Only the local Ordinary can within his territory grant 
the faculty of preaching to the secular clergy and to non-exempt 
religious (Canon 1337). If a sermon is to be preached exclu
sively for exempt religious and their household as specified in 
Canon 514, the religious superior of the exempt clerical organiza
tion, who has this right according to the constitutions of his com
munity, grants the faculty of preaching; he may give this faculty 
even to secular priests, and to those of another religious com
munity, provided they have been declared qualified by their own 
Ordinary or religious superior. If a sermon is to be preached 
to others, even to nuns subject to regulars, the faculty of preach
ing is given even to exempt clergy by the Ordinary of the place 
where the sermon is to be given, but the preacher who is to ad
dress exempt nuns needs in addition the permission of the regu
lar superior. The faculty of preaching to members of an exempt 
laical organization of religious is given by the local Ordinary,

"April 12, 1924; Acta Ap. Sedis, XVI, 431.
’Cfr. App. Ill, 8, b.
■ Acta Ap. Sedis, XXII, 343 (cfr. ‘‘Preces et Pia Opera,” a. 644). 
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but the preacher cannot make use of the faculty without the 
consent of the religious superior (Canon 1338).

The various laws issued in recent times,0 and especially the 
Norma (or Regulations)10 on sacred preaching, are contained in 
the Code in condensed form. Canon 1338 modifies the former 
privilege of exempt religious, who, before the promulgation of 
the Code, could preach to the people in their own churches with
out the approval of the bishop, having only to ask his blessing. 
The Code rules that, whenever they preach to the people any
where in the diocese, the approval of the bishop is required.

1356. Local Ordinaries shall not without a grave reason re
fuse the faculty of preaching to those religious who are pre
sented by their proper superior, nor shall they without a grave 
reason recall the faculty once granted—especially not from all 
the priests of a community at one and the same time. The law 
of Canon 1340, however, stands. Religious priests are not al
lowed to make use of the faculty of preaching granted to them 
by the local Ordinary without the additional permission of their 
superior (Canon 1339).

The local Ordinary and the religious superior are under grave 
obligation of conscience forbidden to give the faculty or permis
sion to preach to any priest until his good moral standing and 
sufficiency of knowledge have been first ascertained by examina
tion, as demanded by Canon 877. If, after granting the faculty 
or permission, they find that the preacher lacks the necessary 
qualifications, they must recall the faculty; when doubt arises as 
to the necessary knowledge, they must dispel this doubt by cer
tain proofs, and even by a new examination, if necessary. If a 
man is deprived of the faculty or permission to preach, recourse 
to the higher superior is permitted in devolutivo—that is to say, 
the order of the bishop or superior is not suspended by the ap
peal, and must be obeyed in the meantime (Canon 1340).

Preachers from Other Dioceses

1357. Priests of another diocese, whether secular or religious, 
shall not be invited to preach until permission has been obtained

• Sacred Cong. Episoop. et Regular., July 31, 1894 (Acta S. .Sedis, 
XXVII, 162); Motu Proprio, Pius X, Sept. 1, 1910 (Acta Ap. Sedis, II, 
655); Benedict XV, June 15, 1917 (Acta Ap. Sedis, IX, 305).

M Sacred Consistorial Cong., Juno 28, 1917 (Acta Ap. Sedis, IX, 328). 
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from the bishop of the place where the sermon is to be given. 
Unless the preacher is otherwise known to him, the bishop shall 
not give him the faculty to preach until he has received from his 
proper Ordinary a good testimonial concerning his knowledge, 
piety, and good character. The Ordinary giving the testimonial 
is bound by a grave obligation of conscience to send a truthful 
statement.

A timely request for the above-mentioned permission must be 
made by the pastor in the case of a parochial or other church 
subject to the pastor; by the rector, if the church is exempt from 
the pastor’s jurisdiction; by the first dignitary of the chapter 
with the consent of the chapter in the case of a capitular church; 
by the director or chaplain in the case of a church or chapel of 
a confraternity. If a parochial church is simultaneously a capitu
lar or confraternity church, the priest who by law perforas the 
sacred functions shall apply for the permission (Canon 1341).

Priests and Deacons Only May Be Granted Leave to Preach

1358. The faculty or license to preach should be given only 
to priests or deacons, but not to other clerics, unless for a reason
able cause the bishop sees fit to grant it in individual cases. All 
laymen, even religious, are forbidden to preach in church (Canon 
1342).

That women may not preach in church, we learn by ordinance 
of St. Paul (I Cor., xiv. 34-35; I Tim., ii. 11-12). Pope St. 
Leo I ruled that nobody except the priest of the Lord, whether he 
be monk or layman, may be allowed to preach.11 The same pro
hibition is repeated in the Decretals.12 That deacons may preach 
is clearly declared in the ordination rite of the deacons, as pre
scribed by the Pontificale Romanum. The Decretum Gratiani 
speaks of the right of the deacon to preach,13 and it seems that, 
ever since the first appointment of deacons, they exercised the 
ministry of the Divine Word, as we read of the deacons, Sts. 
Stephen and Philip.

1359. Local Ordinaries have the right to preach in any church 
within their own territory, not excluding exempt churches. Un-

’ u Decretum Gratiani, c. 19, C. XVI, qu. 1.
a Decretal. Greg. IX, cc. 12 aud 14, De haereticis, lib. V, tit. 7.
“ c. 1, D. 25, and c. 2, D. 92.
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less the city is very large, the bishop may forbid sermons to the 
people in other churches of the city at the time when either he 
himself preaches, or has a sermon preached in his presence on 
some public and extraordinary occasion (Canon 1343).

Preaching on Sundays and Holydays of Obligation

1360. On Sundays and other holydays of obligation through
out the year it is the duty of the pastor to preach the Word of 
God to the people in the customary homily, especially during 
that Holy Mass at which the attendance of the people is usually 
more numerous. The pastor cannot satisfy this obligation habitu
ally through another priest, unless he has a just excuse approved 
by the Ordinary. The Ordinary may allow the omission of the 
sermon on certain of the more solemn feasts, and for a good rea
son also on some Sundays (Canon 1344).

The Code insists that on Sundays and holydays of obligation 
a sermon be preached to the people. The custom in many parishes 
of having no preaching at all during the summer months violates 
the positive law of the Church, and is a breach of the natural 
obligation which binds priests, charged with the care of souls, to 
instruct the people in the faith and Christian life. Though the 
Code speaks of one sermon only, it is evident that this is insuffi
cient in parishes where no regular instruction in religion is given 
except at the Mass on Sundays and holydays, as we remarked in 
commenting on Canon 1332.

1361. It is to be desired that in all churches and public ora
tories, where people assist at Holy Mass on Sundays and holydays 
of obligation, a short explanation of the holy Gospel or of some 
point of Christian doctrine be given to the people. If the local 
Ordinary has given orders concerning this matter, they must be 
obeyed, not only by the secular clergy but also by non-exempt 
and exempt religious, even in their own churches (Canon 1345).

Preaching in Lent and Advent

1362. Local Ordinaries shall take care that during the Lenten 
season—and also during Advent, if they judge it useful—more 
frequent sermons are given in the cathedral and parochial 
churches. Unless they are detained elsewhere for a legitimate 



118 PRACTICAL COMMENTARY ON THE CODE

reason, the canons and others belonging to the Cathedral Chap*  
ter are bound to be present at these. sermons, if they are held 
immediately after the choir services, and the Ordinary can oblige 
them to be present, even by imposing penalties (Canon 1346).

It is the custom in many parishes in the United States to 
have Lenten services on two evenings every week in Lent: on 
one evening a sermon is preached, and on the other the Way of 
the Cross is usually made by priest and people. The Code ap
parently alludes to the daily Lenten sermon customary in the 
churches of Rome, but does not prescribe anything definite in 
the matter, leaving it to the bishop of the diocese to ordain what 
he judges appropriate.

Manner of Preaching

1363. In the sacred sermons should be explained above all the 
things which the faithful must believe and do to save their souls. 
The preachers of the Word of God must abstain from profane 
arguments and arguments too deep for the average understand
ing of their hearers, and shall execute the evangelical ministry, 
not with the persuasive words of human wisdom, nor with the 
profane display of a vain and ambitious eloquence, but in “the 
shewing of the spirit and the power” of God, preaching not 
themselves but Christ crucified. If it should unfortunately hap
pen that a preacher disseminates errors and scandals, he shall be 
forbidden to preach, to hear confessions, or to exercise any office 
of teaching (as Canon 2317 provides); if his preaching is hereti
cal, proceedings shall be instituted against him according to the 
rules of law (Canon 1347). The faithful are to be zealously ex
horted and admonished to attend the sermons frequently (Canon 
1348).

Chapter III
OF SACRED MISSIONS

1364. Ordinaries shall see that the pastors arrange a mission 
for their parishioners at least once in ten years. The pastors, 
not excluding those of religious organizations, are bound to obey 
the local Ordinary’s regulations concerning these missions 
(Canon 1349).
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The mission with its systematic plan of sermons, instructions, 
pious exercises and prayers is a fairly recent development of re
ligious activity in the Church. It lasts regularly for one week; 
although missions lasting two weeks—one week for men and one 
for women—or even a longer time in very large parishes, are also 
common. St. Vincent Ferrer and St. Bernardine of Siena are 
generally considered the pioneers in this work. The fact is that, 
ever since the time of St. Dominic and St. Francis of Assisi, 
many Dominican and Franciscan Friars went as itinerary 
preachers throughout the countries of Europe, stirring up the 
faith and devotion of the Christian people. In the first half of 
the eighteenth century, St. Leonard of Port Maurice (died 1751) 
was one of the most forceful missionaries that the world has ever 
seen, and, by Apostolic Letter of March 17, 1923, Pope Pius XI 
declared him patron of the missions among Catholics.14

1365. Ordinaries and pastors should regard the non-Catholics 
living in their dioceses and parishes as their wards in Jesus 
Christ. In other territories the entire care for the missions 
among non-Catholics is reserved exclusively to the Holy See 
(Canon 1350). Nobody may be forced to embrace the Catholic 
faith against his will (Canon 1351).

TITLE XXI

OF SEMINARIES

1366. It is the proper and exclusive right of the Church to 
educate the men who desire to devote their lives to the ecclesias
tical ministry (Canon 1352). All priests, especially pastors, 
shall see that boys who show signs of ecclesiastical vocation, are 
carefully preserved from the contamination of the world. They 
shall train such youths in piety, give them elementary instruc
tions in the study of letters, and foster in them the seed of the 
divine vocation (Canon 1353).

1367. In every diocese the bishop shall erect in a suitable 
place a seminary in which, according to the resources and the 
requirements of the diocese, a certain number of young men may 
be educated for the clerical state. Every effort should be made,

“ Aeta Ap. Sedis, XV, 196.
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especially in large dioceses, to establish two seminaries—a minor 
seminary in which boys may study a literary course, and a major 
seminary for the study of philosophy and theology. If a diocesan 
seminary cannot be erected, or if in such a seminary a proper 
course in philosophy and theology cannot be given, the bishop 
should send the students to an outside seminary, unless an inter*  
diocesan or provincial seminary has been established with the 
authority of the Holy See (Canon 1354).

1368. In the United States the right of the Church to erect 
seminaries and educate seminarians has never been questioned. 
Full freedom is given to all religious denominations to manage 
their own affairs of religion, and, though the government cannot 
under its Constitution favor or aid any one religion in particular, 
the value of religious training for the promotion of the general 
welfare of the country has been recognized. Therefore, the vari
ous states have exempted from taxation the buildings and prop
erty devoted to education, both secular and religious. On the 
other hand, the entire burden of financing private educational 
institutions (among which are reckoned all religious schools) is 
thrown on the respective Churches. In the United States the 
Catholics have more private schools than any other religious de
nomination, and it is estimated that about two million children 
receive their education in parochial schools, saving the country 
annually an expenditure of approximately one hundred and 
ninety million dollars. In some of the states where the Catholics 
are not very numerous, antagonists of religious education are try
ing hard to take away the right of Catholics and others to educate 
their children according to their faith, and are urging the passing 
of laws that would prohibit all private schools. Fortunately, the 
Supreme Court of the United States has unanimously decided 
that the prohibition of private schools would be an infringement 
on the liberty of our citizens.

1369. The Code admonishes pastors and all other priests to 
foster vocations for the priesthood in boys who show signs of the 
divine call. However, no undue influence should be used to impel 
a boy to study for the priesthood, for it must be his own free 
choice. On the other hand, parents and priests may not be in
different to the signs of vocation by leaving such a boy unaided 
and without encouragement.
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Seminary Tax

1370. If there are no special funds for the building and main
tenance of the seminary, and the support of students, the bishop 
may:

(1) order the pastors and rectors of churches (even the 
exempt ones) to take up at stated times a collection in their 
churches for that purpose;

(2) impose a seminary tax in his diocese;
(3) if these means are not sufficient, he may annex some 

simple benefices to the seminary (Canon 1355).
1371. Liable for the seminary tax or assessment are the mensa 

episcopalis, all benefices (including those of regulars and those 
over which some one has the right of patronage), all parishes and 
quasi-parishes (though they have no other revenue than the 
offerings of the faithful), hospitals erected by ecclesiastical 
authority, sodalities canonically erected, church buildings that 
have their own revenue, and every religious house (though 
exempt), unless the religious live solely on alms or have actually 
in their house a college for pupils or teachers for promoting the 
common welfare of the Church. All custom exempting from the 
payment of the seminary tax is disapproved, every contrary 
privilege whatsoever is abrogated, and no appeal will be enter
tained (Canon 1356, § 1). This assessment must be general, and 
the same rate must be levied on all churches and institutes subject 
to the tax: while it may be increased or diminished according to 
the needs of the seminary, the annual tax must not exceed 5 per 
cent of the income, and is to be lowered as the revenue of the 
seminary increases (Canon 1356, § 2).

The taxable income is that which remains at the end of the 
year, after all obligations and necessary expenditures have been 
paid. In benefices in which the holders of the benefice receive 
daily distributions besides the regular revenue of their benefice, 
the daily distributions are not taxable; if the benefice consists 
only of daily distributions, one-third of the amount is exempt 
from the tax. In parishes the offerings of the faithful are not 
taxable revenue of the parish, unless the parish has no other 
revenue than the offerings of the faithful, in which case one-third 
of the offerings is exempt (Canon 1356, § 3).

1372. In the United States the parishes have no income other 
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than the offerings of the faithful, and in most parishes there is 
practically no surplus at the end of the year: whatever remains 
over and above the current expenditures, is usually needed to 
reduce the debt of the parish, or is put into a fund for the con*  
struction of some needed building. The cost of building material 
and construction work is so high that many thousands of dollars 
are needed nowadays to erect a complete parish plant of average 
size and in the plainest style. There is, therefore, in many par
ishes no taxable income in the sense of Canon 1356, § 3, for the 
reason that there is no real surplus. Nevertheless, the seminary 
must be taken care of, because it is essential to a diocese. Even 
in dioceses that have no seminary of their own but send their 
seminarians to other seminaries, funds are needed for the main
tenance of these seminarians. Unfortunately, the parishes are in 
many instances taxed so severely that their own development is 
hindered, and a distressing burden is put on the pastor who is 
forced to make everlasting appeals for money. It is not unusual 
to find that the tax imposed on the parishes for various diocesan 
needs amounts to fifteen per cent of the gross income of the 
parishes. As most of the parishes have debts to pay in addition 
to current expenditures, a diocesan assessment of fifteen per cent 
of the gross receipts seems oppressive.

Administration of the Seminary

1373. The bishop has the right to pass whatever regulations 
seem necessary or opportune for the proper administration, gov
ernment and progress of the diocesan seminary and to enforce 
the faithful observance of these regulations, subject to the pre
cepts which the Holy See may have laid down in special cases. 
The bishop shall frequently visit the seminary in person, shall 
supervise carefully the manner in which the secular and ecclesias
tical sciences are taught, and shall obtain full reports regarding 
the dispositions, vocation, character and educational progress of 
the students, especially at the time of sacred ordinations (Canon 
1357, §§ 1—2).

1374. Every seminary shall have its own statutes, approved 
by the bishop. These regulations shall state what things are to 
be done and observed both by the students and by the professors. 
The entire government and administration of interdiocesan or 
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provincial seminaries shall be based on the regulations passed by 
the Holy See for these seminaries (Canon 1357, §§ 3-4).

1375. In every seminary there must be a rector to maintain 
discipline, professors to conduct the classes, a bursar (oeconomus) 
distinct from the rector, to take charge of the household adminis
tration, at least two ordinary confessors, and a spiritual director 
(Canon 1358).

1376. Two boards of deputies shall be appointed for each 
diocesan seminary—one for discipline and the other for the ad
ministration of the temporal goods. Each board is to consist of 
two priests chosen by the bishop, with the advice of the Chapter 
(or the diocesan consultors). The vicar-general, priests belong
ing to the bishop’s household, the rector of the seminary, the 
bursar, and the ordinary confessors, are excluded from both 
boards. The term of office of the members lasts for six years, and 
the men appointed shall not be removed without a serious cause; 
they may be re-appointed. The bishop is bound to consult the 
boards in affairs of importance (Canon 1359). To the offices of 
rector, spiritual director, confessors, and professors of the semi
nary, shall be appointed men qualified for these offices, not only 
by their learning, but also by their virtue and discretion, so thal 
in word and deed they may be an example for the students. Al 
declared by Canon 891, the rector may not be confessor for the 
seminarians. In the execution of their offices, all must obey the 
rector of the seminary (Canon 1360).

Confessors of the Seminary

1377. Besides the ordinary confessors, other confessors should 
be appointed to whom the seminarians may freely go to confes
sion. If these confessors live outside the seminary, and a student 
requests the rector to call one of them to hear his confession, the 
rector is forbidden in any way to inquire into the reason, or to 
show displeasure. If the confessors live in the seminary, the 
seminarians may freely approach them, without prejudice to the 
discipline of the seminary. When the question of admitting a 
seminarian to orders or of dismissing him from the seminary is 
being considered, the vote of the confessor shall never be asked 
(Canon 1361).

Thus, the Code prescribes that, besides the ordinary con
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fessors, other priests be designated and readily available for 
the hearing of the confessions of seminarians. In a seminary in 
charge of a Religious Order, the office of confessor may be ex
ercised by professors, provided they are approved for that pur
pose by their own superior and by the local Ordinary. The usual 
faculties of the diocese do not make such professors confessors 
of seminarians. In seminaries conducted by the secular clergy, 
however, professors are only permitted to be extraordinary con
fessors.1 The Sacred Congregation of the Sacraments in an In
struction of December 8, 1938, reiterated all this, and further 
ruled that, as far as possible, care should be taken that at the 
time Communion is distributed to the community a confessor 
shall be present to whom there is easy access.2

Use of Legacies for the Education of Clerics

1378. The income derived from legacies left for the education 
of clerics may be used in favor of the students in the minor as 
well as in the major seminary, even though they are not as yet 
made clerics by reception of the tonsure, unless the terms under 
which the legacy was left to the seminary explicitly restrict the 
use of the money to clerics proper (Canon 1362).

The Council of Trent desired that the bishop should receive 
boys into the minor seminary at an early age (the minimum be
ing twelve years), if they showed signs of vocation to the priest
hood. Poor boys were to be educated free of charge, while boys of 
wealthy parents were to pay for their board and tuition.3 The 
Code does not state anything explicitly about board and tuition, 
but from its general provisions regarding the defraying of the 
expenditures of the seminary it seems to imply that the students 
do not pay for board and tuition. In Canon 1362 the Supreme 
Authority of the Church orders that last wills and bequests of 
any kind, made under the general form “for the education of 
clerics/’ are to include ecclesiastical students who have not yet 
received the first tonsure.

1 Letter to the Ordinaries of the U. S.; cfr. App. Ill, 17, a.
Periodica,” XXVIII, 317-321; cfr. App. VI, Docum. IL

• Sessio XXIII, cap. 18, De Ecf oriih
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Qualifications for Admission to a Seminary

1379. The Ordinary should receive into the seminary only 
boys who were born of legitimate wedlock, and whose character 
and good-will justify the hope that they will persevere and work 
with success in the ecclesiastical ministry. Before they are re
ceived, they must present testimonials of legitimate birth, of 
Baptism and Confirmation, and of good conduct and morals. Stu
dents who have been discharged from another seminary, or from 
some religious organization, shall not be admitted unless the 
bishop has first obtained information, (in secret, if necessary) 
from the superiors and others about the reason for their dis
missal and testimonials as to their morals, dispositions, and 
talents, and has convinced himself that there is nothing in their 
character which would be unbecoming to the sacerdotal state. 
Superiors, and others who are asked for information, are bound 
by a grave obligation of conscience to answer truthfully (Canon 
1363).

In the case of illegitimates, the Ordinary is forbidden to 
admit them to the seminary. It may happen, however, that such 
persons may have all the other necessary qualifications to enter 
the seminary and the illegitimacy may be unknown. In such 
deserving cases the Ordinary may recur to the Holy See or to the 
Apostolic Delegate, who has the faculty to permit the admission 
of deserving illegitimates who have all the other qualifications, 
provided they are not adulterous or sacrilegious offspring. Be
fore their promotion to ordination, however, the Ordinary must 
have recourse to the Holy See for the necessary dispensation 
from the irregularity. It should be noted that children legiti
mized by subsequent marriage of their parents are to be con
sidered legitimate in the sense of Canon 1363. So declared the 
Committee for the Authentic Interpretation of the Code on July 
13, 1930.4 According to Canon 1116, children born out of legiti
mate wedlock are legitimized by the subsequent marriage of their 
parents, provided these were free to marry at the time of con
ception, or pregnancy, or birth of the children. The diriment 
impediment to their marriage, therefore, must have ceased, at the 
latest, at the time of the birth of the child. The same Committee 
declared on December 6, 1930, that the legitimation of offspring

4 Acta Ap. Sedis, XXII, 365.
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born while the natural parents were under the impediment of 
either age or disparity of cult, is not effected by the subsequent 
marriage, even though the impediment has ceased during the 
marriage.® Children conceived in adultery or sacrilege are not 
legitimized by the subsequent marriage, even if the impediment 
of ligamen had ceased, or the impediment of solemn vows or 
major order had been removed by dispensation before the birth 
of the child.

Formerly, by Decree of the Sacred Consistorial Congregation 
of December 22, 1905, the Ordinaries were absolutely forbidden 
to admit to the seminary students who were dismissed from 
another seminary. The Code, however, allows them to use their 
own prudent judgment in such cases after obtaining the informa
tion and testimonials spoken of in Canon 1363.° A joint ruling 
of the Sacred Congregation of Religious and that of Seminaries 
and Universities of July 25, 1941, has restricted the Ordinaries 
when the candidate for admission has already belonged to a re
ligious community in any way whatsoever—that is, as a postu
lant, novice or professed member. In such cases the Ordinary 
may not admit the applicant to the seminary until he has first 
referred the matter to the Sacred Congregation of Seminaries 
and Universities.7

Studies in Seminaries

1380. In the lower grades of the seminary:
(1) religious instruction shall occupy the first place, and is 

to be most diligently given in a manner adapted to the age and 
intelligence of the students;

(2) the students shall acquire an accurate knowledge espe
cially of the Latin and vernacular languages;

(3) in other branches of study such training shall be given 
as befits the general culture of the people and the status of the 
clergy in the place where they are to exercise the ministry 
(Canon 1364).

1381. The course of philosophy, together with other allied 
subjects, is to last at least two full years. The theological course 
must last at least four full years: besides dogmatic and moral

'Ibid., XXIII, 25. 
0 Ibid., Ix, 106. 
'Ibid., XXXIII, 371.
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theology, this course must embrace especially the study of Sacred 
Scripture, church history, canon law, the liturgy, sacred elo
quence, and ecclesiastical chant. Lectures shall be also given on 
pastoral theology, with practical exercises on the method of 
teaching catechism to children and others, hearing confessions, 
visiting the sick, and assisting the dying (Canon 1365).

The Code does not define the length of time to be spent in the 
inferior studies for the elementary grades and in the minor 
seminary. According to Canon 1364, except for the subjects 
named in nn. 1-2, the scope of the education to be imparted in 
the schools in preparation for admission to the major seminary 
is to be measured in accord with the general culture of the 
people and the standing of the clergy in the region in which as 
future priests the students will exercise the ministry. In keeping 
with this general norm, it can also be said that the duration of 
the courses of study in the elementary schools and minor semi
naries, both as to the number of years to be spent in them and 
the length of each scholastic year, is to be governed by the 
customs or regulations by which other schools of corresponding 
level in the region are governed.

However, in regard to the courses of philosophy and theology 
in the major seminary, the Code lays down definite rules concern
ing the number of years to be spent in the study of these two 
subjects. Thus, it specifies that at least two years are to be spent 
in the study of philosophy and at least four years in the study of 
theology. The two years of study of philosophy embrace two 
academic years comprising in all twenty-one months, exclusive 
of three months of vacation after the second year. In similar 
fashion the study of theology must be extended over four aca
demic years comprising in all forty-five months, exclusive of the 
three months of vacation after the fourth year.8 The philosophi
cal and theological courses may not be abbreviated in any way 
without the express permission of the Apostolic See. If ordina
tion to the priesthood is conferred according to the norm of 
Canon 976, § 2, after the first semester of the fourth year or 
earlier by dispensation of the Holy See, the student must con
tinue his studies after ordination until the end of the fourth 
year, and until that time he may not without another dispensa
tion of the Holy See be given habitual faculties to preach and

■Schafer, “De Relig.,M n. 293.
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hear confessions. A Declaration of the Sacred Congregation of 
Religious of October 27, 1923, lays down this ruling for religious 
organizations, perhaps because they more frequently than the 
secular clergy are by dispensation of the Holy See ordained 
earlier than the time laid down in Canon 976, § 2.°

1382. In the appointment of professors of philosophy, theol
ogy, and canon law, the bishop and seminary boards shall give 
preference, all other things being equal, to those who have re
ceived the degree of doctor from a university or a faculty recog
nized by the Holy See; or, in the case of religious, to those who 
have a similar degree from their major superiors. Philosophy 
and theology shall be taught by the professors absolutely accord
ing to the method, doctrine and principles of the Angelic Doctor, 
which must be faithfully preserved. Care should be taken to 
have special professors at least for Sacred Scripture, dogmatic 
theology, moral theology, and church history (Canon 1366).

1383. The Church has not fixed a plan of studies for all the 
seminaries of the Christian world, because it is not possible to 
have one universally satisfactory schedule. The Church wisely 
leaves it to the bishop to arrange, with the advice of the seminary 
boards, the plan of studies for his own diocese: they know best 
what is necessary or useful. However, the Code does fix certain 
points regarding the studies in seminaries, and these must be 
complied with everywhere, in so far as circumstances make it 
possible. The documents of the Holy See regarding seminary 
studies include an urgent exhortation of Pope Benedict XV to 
study the Sacred Scriptures, saying that it must be the foremost 
study of priests and candidates for the priesthood.10 By the 
Motu Proprio of April 27, 1924, Pope Pius XI ordained that in 
future no one shall be a professor of Sacred Scripture in any 
seminary unless he has taken a special course in Sacred Scripture, 
and has legitimately obtained the academic degrees, or at least 
the baccalaureate in Sacred Scripture from the Biblical Commis
sion or the Biblical Institute in Rome.11

1384. In a letter of August 1, 1922, to the Prefect of the 
Sacred Congregation of Seminaries and Universities, Pope Pius 
XI laid down these principles to be followed by the Sacred Con-

• Acta Ap. Sedis, XV, 549.
»September 15, 1920 (Acta Ap. Sedis, XII, 385).
m Acta Ap. Sedis, XVI, 180. 
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gregation in its supervision of seminaries: (1) the priests are to 
be urged to comply with the precept of Canon 1353, and to en
deavor to promote vocations to the priesthood, by taking a special 
interest in boys who show signs of a vocation, by trying to pro
tect them from the contagion of the world, by leading them on 
to piety, and by teaching them and fostering their vocation; 
(2) no other students should be allowed to stay in the seminary 
except those who intend to study for the priesthood; (3) the 
Latin language must be thoroughly taught in the minor semi
nary, so that the seminarians may have no difficulty in the major 
seminary where certain of the classes and recitations should be 
conducted in Latin; (4) in the major seminary at least two years 
must be spent in the study of scholastic philosophy according to 
the doctrine and principles of St. Thomas; (5) theology should 
be taught from the Sacred Scriptures, from documents of the 
Roman Pontiffs, the Fathers of the Church and the Councils, 
and merely historical methods of teaching dogmas and contrary 
errors must be regarded as insufficient; (6) pastoral theology 
must teach the seminarians to apply in the care of souls the 
theology they have learned, by exercises in the practical problems 
of the guidance of souls and the application of the unchanging 
principles of faith and morals to the ever-changing conditions of 
modern life and society.12 Similar principles for the direction of 
the studies and formation of candidates for the priesthood in 
religious organizations were given by the same Supreme Pontiff 
in his Letter of March 19, 1924, directed to the heads of the 
religious organizations of men.13 Of special interest is the Letter 
sent by the Sacred Congregation of Seminaries and Universities 
with the approval of Pope Pius XI on January 25, 1928, to all 
the Ordinaries of the United States through the Apostolic Dele
gation. In this important document, referring to the work of 
fostering vocations to the priesthood, it is pointed out that the 
parochial schools should furnish most of the vocations. The 
Society for the Developing of Priestly Vocations14 should be 
established in every diocese, because up to this time many bishops

“Ibid., XIV, 449.
“Ibid., XVI, 133-148.
“By the Motu Proprio “Cum Nobis” of November 4, 1941, Pope Pius 

XII established the Pontifical Society for Priestly Vocations (Acta Ap. Se
dis, XXXIII, 479). The Sacred Congregation of Seminaries and Universi
ties issued statues for this Societv and norms for their execution on 
September 8, 1943 (Acta Ap. Sedis, XXXV, 369-373).
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have found themselves obligated to take in outside priests in 
order to provide for the spiritual needs of their people. By 

- priestly vocations are understood here the vocations of youths 
who give positive signs of desiring to embrace the priesthood or 
religious state, and not the vocations of adults which are to be 
regarded as exceptional cases.

The bishops were instructed gradually to convert the prepar
atory seminaries, as tliey then existed in smaller cities, into real 
minor seminaries in which the students reside both day and night 
under the watchful care of responsible superiors. They were 
instructed to do the same in regard to preparatory seminaries 
then existing in the larger cities, though in each case, before mak
ing the change, they were to refer the matter through the Apos
tolic Delegation to the Sacred Congregation of Seminaries and 
Universities.

In the major seminaries not only goodness and moral honesty, 
but also all those virtues which will make the future priest a 
living image of Our Saviour, Jesus Christ, must be instilled into 
the hearts of the seminarians. Discipline and perfect observance 
of the statutes, together with zealous study under the leadership 
of competent professors, are necessary, but still more is there 
need of a spiritual director who shall devote all his time to the 
things of God and of the soul, and who must never, for any reason 
whatsoever, interfere with the external discipline of the seminary. 
His duty is to know the life and character of the seminarians so 
as to be able to give them prudent and safe advice regarding 
their vocation. In private conversation and in conferences he 
must teach them the dignity, the office, and the duties of the 
priesthood of Christ. He must teach them mental prayer, select 
the book for their meditation in common, and himself assist at 
the exercise.

The various departments of the seminary must be well har
monized so as to achieve a true seminary education. Recreation 
and play are necessary, but athletics must not be given undue 
importance, and the students should not engage in athletics be
fore the public on an athletic field.

Special emphasis was put upon the study of Latin. In the 
literary courses of seminaries, Latin is to be regarded as the most 
important, and must take precedence over every other subject. 
It must not be taught by purely theoretical courses, but by oral
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and written exercises, by competitions and similar practical 
methods, so that the students will both know it and be able to 
use it. Students who do not have sufficient mastery of it should 
not be admitted to the study of philosophy and theology. When 
they come from another institution, they should be made to 
undergo an examination in Latin. Special compulsory courses 
in Latin should be conducted for all who are found not to possess 
a working knowledge of it. After enjoining the observance of 
Canons 1365-1366 in the study and teaching of philosophy and 
theology, the Sacred Congregation declared that the lectures and 
recitations in philosophy, theology and Canon Law, as well as all 
examinations (especially those for admission to sacred orders), 
should be conducted in Latin.

The professors should receive a salary which will permit them 
to devote themselves to teaching without being distracted by 
cares of an economic nature. It should be arranged on a pro
gressively increasing scale, so as to furnish them the means to 
develop and perfect themselves in their chosen fields of study, to 
live with dignity, and to permit them to lay aside something as a 
provision against sickness and old age.

The Sacred Congregation urged that the study of Canon Law 
be given a more important place in the seminary curriculum 
than had been given to it up to that time, because a knowledge 
of Canon Law is of daily use in the ministry, and is of special 
value in the government of a diocese. The Letter declared that 
the professors of Canon Law should have a degree in Canon Law 
from a university approved by the Holy See. A Decree of the 
same Sacred Congregation of August 7, 1917, ordered the Code 
of Canon Law itself to be used in all universities and schools of 
Canon Law as the textbook, because, since the Code is the au
thentic and sole source of Canon Law, clerics must know it well 
and thoroughly. Hence, the students of Canon Law need no other 
textbook, but if professors prefer to use another textbook, they 
are strictly enjoined to choose textbooks which in their treatment 
of the Canons follow the order of the Code.18

Canon 1365, § 3, speaks of lectures to be given in the semi
nary on pastoral theology, and of practical exercises especially 
in the manner of teaching catechism to the children and others. 
The first and greatest duty of all priests, but especially of

uActa Ap. Sedis, IX, 439.
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pastors, is that of instructing the faithful, for on its fulfillment 
or neglect depends to a large extent the salvation or the ruin of 
souls. * * The priests and other clerics . . . must assist their own 
pastor in this most holy work, and they may be ordered to do so 
by the Ordinary, even under ecclesiastical penalties” (Canon 
1333, § 2). A long and very careful preparation must be made 
for so important a duty. The seminarians must acquire the art 
of imparting religious instruction by attending classes that deal 
specially with the subject, and engaging in practical exercises 
under the guidance of competent and experienced teachers.

Pope Pius X in the Encyclical ‘‘Acerbo nimis” of April 15, 
1905, said: “It is far easier to find an orator of eloquence and 
elegance of speech than to find a catechist whose teaching is in 
every respect praiseworthy. Wherefore, whatever natural apti
tude anyone may have for thinking and speaking, let him be 
firmly convinced that he can never speak on Christian doctrine 
to the people or to the children with spiritual efficacy, unless he 
has prepared and qualified himself by much reflection and 
study.”

The Sacred Congregation of Seminaries and Universities has 
urged the bishops to see that catechetics is taught intensively in 
the seminaries.10 In another Letter of August 28, 1929, the 
Sacred Congregation reiterated the same exhortation and urged 
the Ordinaries to report to the Holy See the measures taken to 
improve the teaching of catechetics.17

Finally, by Decree of December 21, 1944, the Sacred Con
gregation of Seminaries and Universities ordered formal courses 
in pedagogy and catechetics to be institued in the seminary, in 
both the philosophical and theological courses. During the 
courses of philosophy the course may be assigned to the professor 
of philosophy because of the intimate connection of pedagogy 
with psychology and ethics. One hour a week is to be allotted to 
it throughout the two years of philosophical studies. The subject
matter should comprise: the concept of education, its purpose, 
laws and means; the nature of the pupil in view of his envi
ronment; qualifications and obligatious of the educator; the 
rights of the Church, State and family in the field of education;

“September 8, 1926; Acta Ap. Sedis, XVIII, 453-455.
« Acta Ap. Sedis, XXII, 146.
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and the agencies of education, namely, the family, the school, the 
college, recreational and spiritual associations.

During the courses of theology, a formal course in catechetics 
must be taught. To it must be given one half of the time allotted 
for the study of pastoral theology, and this is to be supple
mented by seminars and practical exercises under the direction 
of the instructor.18

The M.otu Proprio of Pope Pius X “Inter Pastoralis Officii” 
of November 22, 1903, and the Apostolic Letter of Pope Pius XI 
of December 20,1928, laid down rules and principles to direct the 
seminary instruction in liturgy, Gregorian chant, and church 
music. By Motu Proprio of November 22. 1922. Pope Pius XI 
established the Pius X School of Sacred Music at Rome to bring 
sacred music up to the standard required by Canon 1264, § 1, 
by training clerics and laymen in the correct composition and 
rendition of church music. In the same document the consti
tutions of that school were promulgated.10

According to an Instruction of the Sacred Congregation of 
Seminaries and Universities of February 2, 1924. all local Ordi
naries must make a report on their diocesan seminaries every 
three years to that Sacred Congregation. A form was also pub
lished which they must follow in drawing up such reports. The 
same report must also be made by those local Ordinaries who 
have charge over inter-diocesan or regional seminaries. The three 
years' periods are to be reckoned from January 1, 1924. Ln the 
first year of the triennium the report is to be made by the Ordi
naries of Italy, France, Spain and the adjacent isles; in the 
second year by the Ordinaries of the other countries of Europe; 
in the third year by those of all the American countries. If dur
ing the three-year period the textbooks of philosophy, theology, 
Sacred Scripture, or Canon Law are changed, this must be re
ported at once to the Sacred Congregation.20

Religious Exercises of Seminarians

1385. The bishop shall see that the seminarians:
(1) say daily their morning and night prayers in common, 

spend some time in meditation, and assist at Holy Mass;
“/bid., XXXVII, 173-176.
“/bid., XVI, 623.
•/bid., XVII, 547-551.
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(2) go to confession at least once a week, and frequently 
receive Holy Communion with proper devotion;

(3) assist on Sundays and holydays of obligation at Solemn 
Mass and Vespers, serve at the altar and practice fhe sacred cere
monies, especially at the cathedral, if this, in the bishop’s judg
ment, can be done without detriment to discipline and studies;

(4) make a retreat annually for several continuous days;
(5) attend at least once a week an instruction on the spiritual 

life, which should be closed with a pious exhortation (Canon 
1367).

Exemption of the Seminary

1386. The seminary shall be exempt from parochial jurisdic
tion. The rector of the seminary or his delegate shall Hisphargo 
the office of pastor for all persons in the seminary, except in con
nexion with marriage and subject to the precept of Canon 89L 
These rules concerning the exemption obtain in all seminaries, 
unless the Holy See has ruled otherwise for particular seminaries 
(Canon 1368).

Canon 891 forbids the rector to hear the confessions of stu
dents living in the seminary, unless a student voluntarily asks 
him in some individual case.

Duties of the Rector of the Seminary

1387. The rector of the seminary and other officials under 
his authority shall see that the seminarians faithfully observe 
the statutes approved by the bishop and the plan of studies, and 
that they become imbued with a truly ecclesiastical spirit. The 
principles of true Christian politeness shall be frequently incul
cated, and the officials shall by their own example prompt the 
seminarians to cultivate these principles. The students shall be 
also urged to observe the laws of hygiene, and to cultivate cleanli
ness of dress and person, courtesy, moderation and gravity. The 
rector shall guard vigilantly that the professors attend properly 
to the duties of their office (Canon 1369).

Whenever seminarians live outside the seminary for any rea
son. the precept of Canon 972 shall be observed (Canon 1370). 
Canon 972 demands that students, who for a legitimate reason 
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live outside the seminary, shall be entrusted to the care and sur
veillance of a pious and capable priest.

1388. Disorderly, incorrigible, or seditious students, and those 
who because of their character or temperament do not seem suit
able candidates for the clerical state, shall be dismissed from the 
seminary. Students who progress so slowly in their studies that 
there is not much hope that they will acquire sufficient learning, 
shall also be dismissed. If a seminarian should be guilty of an 
offense against good morals or the faith, he shall be summarily 
discharged (Canon 1371).21

Seminaries in Charge of Religious Organizations

1389. The bishop may entrust his diocesan seminary to the 
care of some religious organization. As the common law does not 
contain any regulation regarding the agreement between the 
bishop and the religious organization, the respective rights of the 
bishop and the religious must be fixed by mutual agreement. If 
the contract drawn up between the two parties contravenes the 
laws of the Code on seminaries (if, for instance, the two diocesan 
boards presiding over discipline and finances are dispensed with), 
the permission of the Holy See is required for the agreement. 
By Brief of December 23, 1921, Pope Benedict XV granted to 
the Sulpician Fathers the privilege of accepting the charge of 
seminaries and exercising the independent administration of 
these institutions in temporal as well as in spiritual affairs, with
out the intervention of the diocesan boards. They shall, however, 
make a yearly report of the financial standing of the seminary to 
the bishop and two canons of the cathedral chapter.22 In the 
United States a few seminaries are conducted by religious or
ganizations for no diocese in particular, and any bishop who has 
no seminary of his own may send his seminarians to these institu
tions. While the management of these seminaries is entirely in 
the hands of the religious organization, the local Ordinary has 
in virtue of Canons 1381 and 1382 the right to watch over the

“A great deal of useful information for rectors and other officers of 
the seminary is to be found in Micheletti's works on seminaries—notably 
“ Constitutiones Seminariorum Clericalium,” ‘ * Commentarium in S. C. EE. 
et RR. Decretum et Normas pro Reformatione Seminariorum,” ‘‘De Rectore 
Seminariorum Clericalium,” “De Moderatore Spiritus in Sacris Semi
nariis. ’ ’

uAota Ap. Sedis, XIV, 37.
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teaching and moral conduct of such schools and to visit them for 
that purpose.

ti.Tx.LiE XXII 

OF SCHOOLS

1390. The education of all Catholics from their childhood 
must be such that not only shall they be taught nothing contrary 
to the Catholic faith and good morals, but religious and moral 
training shall occupy the principal place in the curriculum. Not 
only the parents, as mentioned in Canon 1113, but in addition all 
those who take their place, have the right and the most serious 
obligation of providing for the Christian education of the chil
dren (Canon 1372).

In every elementary school the children must, according to 
their age, be instructed in Christian doctrine. The young people 
who attend the higher schools are to receive a fuller religious 
training, and the bishops shall see that this training is given by 
priests conspicuous for their zeal and learning (Canon 1373).

1391. Catholic children shall not attend non-Catholic or un
denominational schools, nor schools that are mixed (that is to 
say, open also to non-Catholics). The bishop of the diocese alone 
has the right, in harmony with the instructions of the Holy See, 
to decide under what circumstances, and with what safeguards 
against perversion, the attendance of such schools by Catholic 
children may be tolerated (Canon 1374). The Church has the 
right to establish schools of every grade—intermediate and 
higher schools as well as elementary (Canon 1375).

1392. The Third Plenary Council of Baltimore deals fully 
with the school question in Chapters I and II, Title VI (Dt 
Catholica Juventutis Institutione). The right of the Church to 
have schools for the Christian education of her children is vindi
cated there, and various Papal documents—notably the Brief 
of Pope Leo XIII, February 8. 1884, to the French Bishops— 
are quoted by the Council. The regulations of Canon 1374—that 
Catholics may not send their children to any other than Catholic 
schools, that the bishop alone is to decide when the observance of 
this precept is not possible or not practicable, and that he has the 
right to ascertain whether sufficient provision is made otherwise 
in the case for the religious instruction of the children—are taken
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by the Code from the above-mentioned letter of Pope Leo XIII to 
the Bishops of France. The Third Council of Baltimore abso
lutely commands that Catholic schools be erected in every parish, 
and that the bishop shall obey this command, tolerating no ex
cuse from non-compliance with this order of the Council except 
impossibility because of the small number of Catholics and their 
inability to contribute sufficient funds for the erection and main
tenance of parochial schools. A pastor who does not obey the 
orders of the bishop to establish a parochial school, is to be 
removed from the parish.

The Holy Office in an Instruction of July 28, 1950, warned 
all the faithful in the world that communist youth organizations, 
however disguised, which teach materialism and attack Chris
tian morality and religion to children in principles and educa
tion, are forbidden. Parents and their substitutes who, contrary 
to Canon 1372, § 2, and the Decree of the Holy Office of July 1, 
1949, entrust their children to such organizations for training 
may not receive the Sacraments. The children are also barred 
from the Sacraments while they are members of and active in 
such organizations. Their teachers incur excommunication re
served speciali modo to the Apostolic See.1*

Catholic Universities and Academic Degrees

1393. The canonical erection of a Catholic university or fac
ulty is reserved to the Holy See. Even though it is in charge of 
some religious organization, it must have its statutes approved by 
the Holy See (Canon 1376). Academic degrees which are recog
nized in canon law can be conferred only by persons to whom this 
power has been granted by the Holy See (Canon 1377). Doctors, 
who have received their degree legitimately, have the right to 
wear outside of sacred functions a ring with a stone and the 
doctor’s biretta, and in the conferring of the various offices and 
ecclesiastical benefices the bishop should give preference, all other 
things being equal, to those who have obtained the doctorate or 
licentiate (Canon 1378).

The Code speaks of two things, a Catholic university and a 
Catholic faculty. In Europe there are State Universities which 
have a Catholic faculty for theology by agreement between the 
Church and the State. In the United States we have the Catholic

u Acta Ap. Sedis, XLII, 553.
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University at Washington, which has received from the Holy 
See the privilege to confer ecclesiastical degrees. The Holy See 
does not for the present want to confer the title and faculties of 
an Ecclesiastical University on any other Catholic school in the 
United States, but desires the bishops to work in unison for the 
perfection of the present Catholic University at Washington, as 
is stated in a letter of His Holiness, Pope Pius XI, to the Hier
archy of the United States.1

The Holy See had ruled on September 8, 1907, that after that 
date no one could receive the degree of doctor in theology or 
Canon Law who had not first completed the prescribed course in 
scholastic philosophy, and that otherwise the conferring of the 
degree was invalid. The Sacred Congregation of Seminaries and 
Universities declared on April 29, 1927, that this ruling still re
tains its force.2 It frequently happens, especially in Rome and 
since the Lateran Treaty and Concordat throughout Italy, that 
laymen lawyers desire to study Canon Law and obtain the doc
torate in order to practice law as advocates in the ecclesiastical 
courts. The Sacred Congregation of Seminaries and Universities 
ruled on April 11,. 1928, that such laymen may be admitted to 
the courses in Canon Law and receive the doctorate without hav
ing taken the prescribed two-year course in scholastic philoso
phy.3

The Biblical Commission on February 26, 1927, laid down 
these regulations on the conditions required for obtaining aca
demic degrees in Sacred Scripture: (1) the candidates must have 
taken a two-year course of scholastic philosophy and a complete 
course of theology in a university or school approved by the Holy 
See, and they must have obtained the degree of doctor of theol
ogy; (2) those who have made the required studies in an insti
tute or school which did not have the right by concession of the 
Holy See to confer the doctorate, must have studied theology for 
at least two years in a university or school approved by the Holy 
See and have obtained the doctorate in theology; (3) religious 
who have made the required studies in their own institute must

“April 25, 1922 (Acta Ap. Sedis, XIV, 423). In the document of Pope 
Leo XIII, March 21, 1889, by which the Catholic University of America 
was erected as an Ecclesiastical University, it is stated that no other Catho
lic University is to be established without consulting the Holy See (Acta 8, 
Sedis, XXI, 517).

3 Acta Ap. Sedis, XIX, 194.
•Ibid., XX, 157. 
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have obtained from that institute an academic title which, by 
concession of the Holy See to that religious organization, is 
recognized as equivalent to the degree of doctor of theology.4

By the Apostolic Constitution, Deus scientiarum Dominus, of 
May 24, 1931, the Holy See published new constitutions to be 
adopted by all Catholic universities and other universities which 
have a Catholic faculty under the jurisdiction of the Church.6 
Regulations for the practical conduct of the studies in such 
schools and universities in accordance with the Apostolic Consti
tution were published on June 12, 1931, by the Sacred Congre
gation of Seminaries and Universities.0

1394. If there are no Catholic elementary or secondary 
schools, spoken of in Canon 1373, it is the duty especially of the 
local Ordinaries to see that they shall be established. Likewise, 
if the public universities are not imbued with the Catholic doc
trine and spirit, it is to be desired that a Catholic University be 
erected in the nation or province. The Catholics should not 
refuse to aid according to their means in the building and main
tenance of Catholic schools (Canon 1379).

1395. It is desirable that the local Ordinaries send pious and 
gifted clerics to the lectures of some university or faculty 
founded or approved by the Church, in order that they may there 
pursue especially the studies of philosophy, theology, and canon 
law, and obtain academic degrees (Canon 1380).

The Holy See allows bishops to send priests to non-Catholic 
universities when the necessity or utility of the diocese requires 
it, but the Sacred Consistorial Congregation has ruled that the 
bishop shall not send clerics until after their ordination to the 
priesthood, and that he shall exercise special vigilance over such 
students. The same regulation applies to the superiors of relig
ious organizations, who may send their subjects to such schools.7

Bishop’s Right of Supervision over Schools

1396. The religious teaching of youth in all schools whatso
ever is subject to the authority and inspection of the Church. 
The local Ordinaries have the right and duty to see that nothing

•Ibid., XIX, 160.
•Ibid., XXIII, 241-262.
•Ibid., XXIII, 263-284.
* Sacred Consist. Cong., April 30, 1918 {Acta Ap. Sedis, X, 237).



140 PRACTICAL COMMENTARY ON THE CODE

is taught or done contrary to faith or good morals in any of the 
schools of their territory. They have, moreover, the right to 
approve the teachers of religion and the books, and to demand 
that, in the interest of religion and morals, teachers and books be 
replaced (Canon 1381).

1397. Local Ordinarie? have the right, either in person or 
through others, to visit any schools, oratories, asylums, orphan  
ages, or any other similar institute or house to investigate all 
matters connected with religious and moral instruction. From 
this visitation the schools conducted by no religious organization 
whatsoever are exempted, unless it is a domestic school for the 
professed members of an exempt organization (Canon 1382). In 
the religious education of the students of any boarding school, 
the rule of Canon 891 must be observed, namely, that the su
perior of the school may not hear the confessions of the students 
except when he is in an individual case requested by a student 
to hear the confession (Canon 1383).

*

The right of visitation and supervision of all schools is given 
by the Code to the local Ordinaries, but in exempt organizations 
that right extends merely to the inquiry concerning correct teach
ing in matters of faith and morality. The bishop of the diocese 
is appointed by the divine law the guardian of faith and morality 
in his territory. The Code admits no exemption, except in the 
case of the internal school for professed members in exempt 
organizations, which is of the nature of a family affair and not a 
public place of teaching. The question has been discussed 
whether, under Canon 1382, the minor seminaries of exempt 
religious, in which they train boys who have manifested their 
desire to enter later the community, are exempt from the bishop’s 
visitation concerning religious and moral teaching. Basing its 
arguments on the various sketches of the law of Canon 1382 and 
its final form as adopted in the Code, the ‘ ‘ Commentarium pro 
Religiosis” 8 proves that the minor seminaries are not exempt. 
In any case, they are not a merely internal affair of the religious 
community as such. *

•Vol IV (1923), 224.
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TITLE X’Xi it

OF THE CENSORSHIP AND THE PROHIBITION OF 
BOOKS

1398. The Church has the right to demand that Catholics 
shall not publish any books without first submitting them for 
her judgment and approval, and to forbid for a good reason the 
reading of books published by anyone. Whatever is prescribed 
under this title regarding books, shall be applied also to news
papers, periodicals, and all other published writings, unless the 
contrary is certain (Canon 1384).

Chapter I
OF THE CENSORSHIP OF BOOKS

1399. Without previous ecclesiastical approval, even laymen 
are not allowed to publish:

(1) the Books of Sacred Scripture, or annotations and com
mentaries on the same;

(2) books treating of Sacred Scripture, theology, church his
tory, canon law, natural theology, ethics, or other religious or 
moral sciences; books or pamphlets of prayers, or of devotion, or 
of religious, moral, ascetic, or mystical doctrine and instruction, 
and other works of a similar nature, even though they seem con
ducive to the fostering of piety; finally, other writings in general 
which contain anything that has a special bearing on religion or 
morality;

(3) any reproductions whatsoever of sacred images, whether 
they are issued with or without prayers (Canon 1385, § 1).

The Holy Office has called attention to small booklets of piety 
and folders of prayers which, although free from error, contain 
certain things not in full aceord with true Christian piety and 
introduce novel kinds of worsnip and devotion not conforming 
with the Decree of the Holy Office of May 26, 1937, which re
newed all the former decrees of the Holy See against the intro
duction of such new forms of worship and devotion. Attention 
was also called to the qualities required in censors of such book
lets and folders, and to the great caution to be used by them in 
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examining such works and by the Ordinaries before granting the 
Imprimatur.1

1400. The permission to publish books and images spoken of 
in this Canon may be given either by the proper local Ordinary 
of the author, or by the local Ordinary of the place where the 
books or images are published, or the local Ordinary of the 
place where they are printed; if, however, any one of the Ordi
naries who has a right to give the approval has refused the 
Imprimatur, the author cannot ask it from another without in
forming him of the refusal of the first Ordinary. Religious au
thors must also obtain the permission of their major superior 
before publication (Canon 1385, § 2).

Special Rule for the Secular and the Religious Clergy

1401. Secular clerics are forbidden to publish any book on 
secular topics, or to contribute to or edit daily papers or peri
odicals, pamphlets or booklets, without the consent of their Ordi
naries. Religious need the permission of both their own major 
superior and the local Ordinary. For papers and periodicals, 
which attack the Catholic religion or good morals, not even lay
men shall write anything except for a good and reasonable cause, 
to be approved by the local Ordinary (Canon 1386).

The Code repeats the law on the censorship and prohibition 
of books as contained in the Constitution “ Officiorum ac Mu
nerum*  ’ of Pope Leo XIII, except that it arranges the various 
points in a different order.2 The Constitution of Pope Leo XIII 
also gives a short sketch of the history of the activity of the 
Church in watching over publications which endanger faith and 
morality. The reader may also peruse with profit the Consti
tution of Pope Benedict XIV, in which he prescribes the method 
to be followed in the examination and condemnation of books?

* April 17, 1942; Acta Ap. Sedis, XXXIV, 149.
■ January 25, 1897; Acta S. Sedis. XXIX, 38S-400.
’Const. “Sollicita ac provida,” July 9, 1753 (Gasparri, ,fFontes Cod. 

Jur. Can.,” II, 404). By Motu Proprio of Pope Benedict XV, March 25, 
1917, the Sacred Congregation of the- Index was abolished, and the censor
ship of books committed to the Holy Office; the Codo confirms this arrange
ment (cfr. Canon 247).
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Publication of Matters Relative to Beatification or 
Canonization, and Indulgences

1402. Matters pertaining in any manner to the causes of 
beatification and canonization of the servants of God may not 
be published without permission from the Sacred Congregation 
of Rites (Canon 1387).

By the Constitution “Coelestis Hierusalem” of July 5, 1634, 
Pope Urban VIII issued the prohibition contained in Canon 
1387 with reference to the publication of the lives, deeds and 
miraculous powers in life or after death of men and women who 
became famous for extraordinary holiness of life? The Code 
does not mean to say that permission of the Holy See is required 
to write the life and history of great men and women, but it does 
forbid all writings that have the object of promoting their cause 
of beatification or canonization. It is evident that no private au
thority may publicly advocate the religious veneration of any 
deceased person, because the Church has reserved that judgment 
to herself, and she proceeds most cautiously in the investigation 
of the lives of such persons and of the extraordinary favors that 
are claimed to have been obtained by individuals through their 
intercession.

1403. No book, collection, booklet, leaflet, etc., in which con
cessions of indulgences are contained, shall be published without 
the permission of the local Ordinary. Explicit permission of the 
Holy See is required for printing in any language an authentic 
collection of prayers and good works to which the Holy See has 
attached indulgences, or a list of the papal indulgences, or a col
lection of indulgences, whether this summary was previously col
lected but never approved, or is now to be collected for the first 
time from various concessions (Canon 1388).

Because the Holy See desires to ensure that no fictitious in
dulgences be published, she does not want any private author
ity to compile lists or collections of indulgences without the 
approval of the Sacred Congregation in charge of indulgences 
(at present the Sacred Penitentiary). Likewise, official collec
tions of indulgences and indulgenced prayers may not be re
printed in any language without permission of the Holy See. If 
there is question of an individual indulgence, or of a summary of

«Gaspard, “Fontes Cod. Jur. Can./’ I, 402. 
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indulgences taken from one Apostolic Rescript or Brief, or of a 
list of indulgences already made public (for instance, in the 
Decreta Authentica of the Sacred Congregation of Indulgences, 
or the Acta Apostolica Sedis), the local Ordinary can give per
mission for the reprinting of these indulgences, unless the Papal 
Rescript, Decree, etc., expressly reserves the reprinting of them 
to the Holy See. Canon 1388 is taken largely from the Decree 
of the Sacred Congregation of Indulgences of January 22,1858.6 
For practical purposes it is necessary that the bishop should 
have power to authorize the publication of indulgences conceded 
by public papal documents (e.g., those published in the Acta 
Apostolica Sedis), because, if the permission of the Holy See 
were required also in such instances, the purpose of such docu
ments would be to a large extent frustrated.

’ Publication of Collections of Decrees of the Holy See 
and of Liturgical Books

1404. Collections of Decrees of the Roman Congregations 
cannot be published anew without first obtaining the permission 
of, and observing the conditions prescribed by the Prefect of 
the Sacred Congregation in question (Canon 1389).

Some of the Collections of Decrees of the Roman Congrega
tions are private; others are official and made by the Sacred 
Congregations themselves. The Constitution * ‘Officiorum ac 
Munerum’* of Pope Leo XIII forbade the publication of Col
lections of Decrees of individual Congregations without the per
mission of the Prefect of the respective Congregation. The Code 
speaks only of a re-publication of these collections, but Blat con
cludes that it includes a fortiori the unauthorized compilation 
and publication of such a collection.0 In any case, no bishop 
would think of approving a work which claims to be a Collection 
of Decrees of any of the Sacred Congregations. Various*  periodi
cals intended for the clergy give a reprint, or a translation, of 
current documents of the Holy See, but they are not Collections 
of Decrees in the sense of Canon 1389; they are rather a neces
sary means to spread the knowledge of the Acts of the Holy See.

* Decreta Auth., n. 383. Cfr. Beriuger, ‘‘Die Ablasse” (14th ed.), 
I, p. 148.

• «‘Commentarium,” IV, n. 277.
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The approval of the local Ordinary suffices for such publications.
1405. In the publication of liturgical books, or parts thereof, 

and of litanies approved by the Holy See, the Ordinary of the 
place where the printing is done, or of the place where they are 
published, must attest that the texts as published agree with 
the approved editions (Canon 1390).

The liturgical books of the Church contain the official cere
monies and prayers which the Church employs in the public 
exercise of divine worship. Because of the important bearing 
which*  these prayers and ceremonies have on the Catholic faith, 
the Church is very cautious in giving her official approval to 
liturgical books, and, once they are approved, she watches care
fully lest errors or unauthorized changes should appear in new 
editions. The first or typical edition of a liturgical book may 
be printed only by either the Papal Typographia Polyglotta at 
the Vatican or by one of the so-called Printers to the Holy See, 
who get this permission from the Sacred Congregation of Rites. 
The details of printing a typical edition are outlined in the 
Decree of the Sacred Congregation of Rites. May 17, 1911.7 
Once the typical edition has been completed, any printer may, 
with the approval of the local Ordinary, reprint the liturgical 
books on condition that he follows the original edition, and that 
the Ordinary vouches for the exact concordance of the reprint 
with the original. Concerning the liturgical chant, the Sacred 
Congregation of Rites forbids any one to reprint in whole or 
in part any liturgical chant without its permission, and lays 
down the rules according to which publishers, under the super
vision of the local Ordinary, are to make use of the permission.8

Publication of Translations of the Holy Bible

1406. Translations of the Holy Scriptures in the vernacular 
may not be printed unless they have been approved by the Holy 
See, or are published under the supervision of the bishops and 
provided with annotations taken especially from the holy Fathers 
of the Church and learned Catholic writers (Canon 1391).

When the Holy See approves a translation into one of the 
modern languages, no explanatory notes need accompany the

’ Acta Ap. Sedis, III, 242.
'August 11, 1905, and August 14, 1905 (Acta S. Sedis, XXXVIII, 

114, 240). 
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text. If the bishop approves of the translation, notes must ac
company the translation. There was some uncertainty as to the 
construction of the phrase: “sub vigilantia Episcoporum et com 
adnotationibus ...” Wherefore, the Committee for the Authen
tic Interpretation of the Code declared that both the approval 
of the bishop and the explanatory notes are required.® In the 
preface to the Clementine edition of the Vulgate there is a prohi
bition to add the variant readings of other manuscript bibles in 
the margin of the text. The Holy See was asked whether this 
prohibition also forbids the adding of such readings for the 
benefit of the students at the bottom of the pages of the text 
The Biblical Commission answered that it was not forbidden to 
do so.10

Extent of-the Permission to Publish a Book

1407. When a work is approved in its original text, the ap
proval does not extend to translations into other languages or 
to other editions; wherefore, both the translations and new edi
tions of a work already approved need a new approval. If vari
ous chapters or articles which have appeared in periodicals are 
published separately, they are not considered a new edition, and 
thus do not need a new approval (Canon 1392).

It seems reasonable to hold with Augustine 11 that the mere 
printing of additional copies of a work from plates from which 
the work was originally printed is not a new edition in the sense 
of the Code, provided that no alterations in the original text are 
made in the reprint, excepting purely mechanical changes or 
corrections of obvious printer’s errors. What exactly is meant by 
the separate publication of chapters or articles from a periodical, 
is not so certain. Probably, one must hold with Blat, Augustine, 
and others that the Code means only individual chapters or arti
cles, and requires a new approval if the chapters or articles are 
published in book form, for such a book cannot very well be 
covered by the term “excerpta capita.” 12

•May 20, 1923 (Acta Ap. Sedis, XVI, 110).
"November 17, 1921 (Acta Ap. Sedis, XIV, 27).
n ‘ Commentary/* VI, 450.
u Blat, * * Commentarium, * * IV, u. 280; Augustino, VI, 450.
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Rules for Diocesan Censorship

1408. In every episcopal Curia there shall be official censors, 
who shall examine the works to be published. These examiners 
must set aside all respect for persons in the exercise of their 
office, and shall keep before their eyes only the dogmas of the 
Church and the universal Catholic doctrine contained in the 
Decrees of General Councils, in the constitutions and orders of 
the Apostolic See, and in the consensus of the approved Doctors. 
The censors should be taken from both the secular and religious 
clergy, and should be men of mature age, of tried learning and 
prudence, who will take the golden mean in approving or reject
ing doctrines (Canon 1393, §§ 1-3). The Holy Office on March 
29,1941, recalling that it has frequently happened that the Holy 
Office has had to prohibit and order to be withdrawn from pub
lication books which had been published with the prescribed per
mission of the Ordinaries, earnestly exhorted the local Ordi
naries and Religious Superiors to whom it pertains to proceed 
very carefully in the previous censorship of books, and to refrain 
from granting permission for their publication, except after they 
have received a favorable decision from fit censors who are truly 
skilled in the matter, and appointed for their examination.13

The censor must give his opinion in writing: if it is favorable, 
the Ordinary shall give permission to publish, and the Imprima
tur of the Ordinary shall be preceded by the verdict of the censor 
under his name. Only under extraordinary circumstances and in 
rare cases, when the Ordinary deems this course prudent, may 
the name of the censor be omitted. The authors shall never be 
informed of the name of the censor who is to examine their book 
before he has given a favorable opinion (Canon 1393, §§ 4-5).

1409. The permission of the Ordinary to publish (i.e., Impri
matur) shall be given in writing, and it shall be printed either 
at the beginning or end of the book or paper, or on the front 
or back of the picture, with his name and the date and place of 
the concession. If permission for publication is to be denied, the 
reasons shall be given at the request of the author, unless there is 
a grave reason why this should not be done (Canon 1394).

The commentators do not agree on the question whether the 
favorable opinion of the censor—usually expressed by the words

••Jcta Ap. Sedis, XXXIII, 121.
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‘‘Nihil obstat,” together with his name—should be printed in 
the book above the Imprimatur of the Ordinary. It is not 
very plain from Canon 1393 whether the direction that the 
bishop’s permission to publish a book is to be preceded by the 
opinion of the censor with his name, is to be followed in the book, 
or whether it has reference to the document only by which per
mission is given to the author. An examination of works recently 
published will show that the practice is not uniform.14

Chapter II
I 

OF THE PROHIBITION OF BOOKS

1410. The right and duty to prohibit books for a good reason 
is vested not only in the Supreme Pontiff for the Universal 
Church, but also in the particular Councils and the local Ordi
naries for their respective subjects. An appeal from the pro
hibition of inferior authorities may be made to the Holy See, 
but not in suspensivo (which means that the prohibition must 
be obeyed until Rome has rescinded the orders of the inferior 
authority). The abbot of an independent monastery, and the 
supreme superior of an exempt clerical religious body, may also 
with their respective chapters or councils forbid books to their 
subjects for a good reason; this same authority is possessed by 
other major superiors with their council in cases where imme
diate action becomes necessary, but they are bound to refer the 
matter as soon as possible to the supreme superior (Canon 1395).

Since the Code states that the prohibition of particular Coun
cils and of the local Ordinaries affects their respective subjects 
only, exempt religious and persons who have not a domicile or 
quasi-domicile in the territory of these authorities are not bound 
by the prohibition, nor are their subjects bound during their 
absence from the territory (cfr. Canon 13). The rule of the 
Code which gives power to abbots and the supreme heads of 
exempt organizations of religious to forbid books to their sub
jects, is a departure from the former law; which gave these su
periors no jurisdiction over the matter of the prohibition of 
books; at most, they could forbid their subjects to read certain

“Cocchi, “Commentarium,” VI, n. 64. 
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books by the domestic power (potestas dominativa), which is 
possessed by all religious superiors over their subjects.

1411. Books condemned by the Holy See shall be considered 
forbidden everywhere and in every language into which they 
are translated (Canon 1396).

The Sacred Congregation for the Oriental Church on May 26, 
1928, declared that the condemnation of books and publications 
made by the Holy Office, pertaining as it does not only to disci
pline but also to doctrine, is binding on Churches of the Oriental 
Rites.lc

The Holy See has repeatedly urged the bishops to watch over 
the books published in their respective dioceses and to forbid 
those which they find dangerous to faith or morality. For, as 
the Holy See explains, it is impossible for the Sacred Congrega
tion in charge of this matter to stop pernicious books as promptly 
as should be done, and, since a good deal of time elapses in some 
cases before a book is brought to the notice of the Holy See, much 
harm may be done by such a book in the meantime.10

Duty to Assist the Church in the Prohibition of Books

1412. It is the duty of all the faithful—and especially of the 
clergy, of ecclesiastical dignitaries, and of men of distinguished 
learning—to report to the local Ordinaries or to the Holy See 
books which they consider pernicious. This duty pertains by 
special title to the legates of the Holy See, to local Ordinaries, 
and to rectors of Catholic Universities. It is advisable that the 
denunciation of a book should not only give its title, but also, in 
so far as possible, the reasons why a book is thought to deserve 
condemnation. Those to whom a book is denounced are by sacred 
duty bound to keep secret the names of those who denounce it. 
The local Ordinaries must, either in person or if necessary 
through other capable priests, watch over the books which are 
published or sold in their territory. The Ordinaries shall refer 
to the judgment of the Holy See those books which require a 
more searching examination, or which for their effective prohi
bition seem to demand the condemnation of the Supreme Au
thority (Canon 1397).

v Acta Ap. Sedis, XX, 195.
'• Sacred Congregation of the Index, Aug. 24, 1864 (Coll, de Prop. Fide, 

I, a. 1261).
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In the document that condemned modernism, Pope Pius X 
stated that the local Ordinaries can, and are bound to, forbid 
books which, after due consultation with learned men, they judge 
to be harmful to faith or morality in their diocese, notwithstand*  
ing the fact that the books are published with the Imprima
tur required by Canon Law. The Supreme Pontiff explains 
that at times the approval is given too readily, as a result of ex
cessive confidence in the author; besides, he argues, what may 
not be harmful in one place, may be so in another.17

The Holy Office on April 17, 1943, called attention again to 
the precepts of Canons 343, §1, 1397 and 1395, and again de
clared the obligation of all the faithful, but particularly of 
clerics and more especially of ecclesiastical dignitaries, such as 
Legates of the Holy See, local Ordinaries and those outstanding 
for learning, such as Rectors and Doctors of Catholic Universi
ties, to denounce dangerous books to the competent authorities. 
It also described the method to be followed in making such de
nunciations, and defined the secrecy to be maintained regarding 
the identity of the denouncer. Finally, it emphasized again the 
obligation of the local Ordinaries to admonish the faithful con
cerning the reasons for the prohibition of books, as those reasons 
and classifications of books are set down in Canons 1396, 1398, 
1399 and 1405.18

Consequences of the Prohibition op a Book

1413. The prohibition of books has this effect, that the for
bidden books may not without due permission be published, read, 
retained, sold, or translated into another language, or communi
cated to others in any manner. A book which has in any way 
been forbidden may not again be published, until the demanded 
corrections have been made, and the authority which forbade the 
book, or his superior or successor, has given permission to publish 
it (Canon 1398).

Catholic book dealers cannot keep forbidden books in their 
stores without the permission of the bishop, if he forbade the 
books in question, or without permission of the Holy See, if the 
books were forbidden either by the general laws of the Code or

1T Encyclical, Pascendi/’ Sept. 8, 1907 {Acta S. Sedis, XL, 593-650). 
“ Acta Ap. Sedis, XXXV, 144. 
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by the special prohibition of the Holy See. If they get permis
sion to keep such works, they may sell them only to those who, 
they have reason to believe, enjoy permission to read them.

Books Forbidden by Law

1414. By the law itself are forbidden:
(1) editions of the original text or of ancient Catholic ver

sions of the Sacred Scriptures (including those of the Oriental 
Church), published by any non-Catholics whatsoever; likewise 
translations of these texts made or published by non-Catholics;

(2) books of any writers defending heresy or schism, or 
tending in any way to undermine the very foundations of re
ligion ;

(3) books which avowedly attack religion or good morals;
(4) books of any non-Catholics treating professedly of re

ligion, unless it is certain that they contain nothing contrary to 
the Catholic faith;

(5) books of Sacred Scripture, notes and commentaries 
thereon, and translations which have been published without the 
permission required by Canon 1385 and Canon 1391; books and 
pamphlets which give an account of new apparitions, revelations, 
visions, prophecies, or miracles, or which introduce new devotions 
(even if it is claimed that the devotions are private), unless the 
precepts of the Canons regarding their publication have been 
observed;

(6) books which attack or ridicule any of the Catholic dog
mas, or which defend errors condemned by the Holy See, or 
which disparage divine worship, or strive to overthrow ecclesias
tical discipline, or which have the avowed aim of defaming the 
ecclesiastical hierarchy or the clerical or religious states;

(7) books which teach or approve of any kind of superstition, 
fortune-telling, divination, magic, communication with spirits, 
and other things of that kind;

(8) books which declare duels, suicide, or divorce as licit; 
which treat of the masonic and other similar sects, and contend 
that these are not pernicious, but rather useful to the Church 
and civil society;

(9) books which professedly discuss, describe or teach im
pure and obscene topics;
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(10) editions of liturgical books approved by the Holy See, 
which have been unlawfully changed in some particulars so that 
they no longer agree with the authentic and approved editions;

(11) books which publish indulgences which are apocryphal, 
or which have been condemned or recalled by the Holy See;

(12) any images whatsoever of Our Lord, of the Blessed 
Virgin, of the angels, or of the saints or . other servants of God, 
which are not in harmony with the spirit and the Decrees of the 
Church (Canon 1399).

1415. These twelve kinds of books are prohibited by law with
out further condemnation by the local Ordinary or the Holy See. 
Canon 1384 states that what is said by the Canons of Title 
XXIII about books applies also to daily papers, periodicals, etc., 
unless otherwise stated in the Code. N. 3 of this list of forbidden 
books mentions books which avowedly attack religion or good 
morals. Commentators do not agree on the meaning of this but 
it seems to include also atheistic and materialistic publications 
undermining the foundations of religion generally,10a On July 1, 
1949, the Holy Office forbade the faithful to publish, spread, read 
or write for books, periodicals or newspapers which defend 
communist doctrine or activity, and those who knowingly and 
wilfully commit any of these offenses must be refused the Sacra
ments.101*

Permission to Read Certain Prohibited Books Given by Law

1416. Books mentioned in Canon 1399, n. 1, and books pub
lished in violation of Canon 1391, are allowed to be read by those 
only who are in any way engaged in theological or biblical 
studies, provided these books are faithful and complete copies of 
the originals, and do not in their introduction, or in their notes, 
attack the dogmas of the Catholic faith (Canon 1400).

For the purpose of facilitating the. study of the Sacred Scrip
tures, which the Church wants to encourage, the law itself grants 
permission to all students of the Bible or of theology in general 
(laymen or clerics, in private study or in a school) to have and 
use editions of original texts and ancient Catholic versions of 
the Bible and translations into other languages, even though

1M Vcrmccrsch-Crcusen, II, n. 733.
“b Acta Ap. Sedis, XLI, 334.



CANONS 1399-1404 153

these were published by non-Catholics. If, however, these edi
tions and translations attack Catholic dogmas in the introduction 
or in the notes, or if they are not faithful and complete copies 
of the original texts or of ancient Catholic versions, they are 
forbidden to students as well as to others. If students need to 
consult such forbidden bibles, they must obtain permission to 
read them.

1417. Cardinals and bishops (both residential and titular), 
and other Ordinaries, are not bound by the ecclesiastical pro
hibition of books, provided they employ the necessary precau
tions (Canon 1401).

The term “Ordinaries” includes (besides residential bishops) 
abbots and prelates nullius, vicars-general, administrators of 
a diocese, vicars and prefects Apostolic, administrators of a 
prefecture or vicariate, and major superiors of clerical exempt 
organizations of religious (cfr. Canon 198).

Manner of Obtaining Permission to Read Forbidden Books

1418. In the case of books forbidden by the general law of 
the Church or by Decree of the Holy See, Ordinaries can give 
their subjects permission to read only individual books and in 
urgent cases only. If the Ordinaries have obtained from the 
Holy See a general faculty to allow their subjects to keep and 
read forbidden books, they shall grant this permission only with 
discretion and for a good and reasonable cause (Canon 1402).

Persons who have obtained from the Holy See the permis
sion to read and keep forbidden books cannot for that reason 
read and keep books forbidden by their own Ordinaries, unless 
the Apostolic indult explicitly grants them the faculty to read 
and keep books forbidden by any authority. Moreover, they 
are bound by grave precept to guard the forbidden books in 
such a manner that they shall not fall into the hands of others 
(Canon 1403).

1419. Bookdealors shall not sell, loan, or keep books which 
treat professedly of obscene matters. Furthermore, they. shall 
not have other forbidden books for sale, unless they have ob
tained the proper permission from the Holy See, nor shall they 
sell them to any one unless they can reasonably judge that the 
buyer legitimately asks for them (Canon 1404).
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1420. The permission to read forbidden books exempts nobody 
from the prohibition of the natural law, which forbids the read  
ing of books which are for the particular reader a proximate 
occasion of sin. Local Ordinaries and others who have the care 
of souls shall on opportune occasions warn the faithful of the 
danger and harm of reading bad books, especially such as have 
been forbidden (Canon 1405).

*

The Constitution “Officiorum ac Munerum” of Pope Leo 
XIII (cap. IV, n. 10) discussed the question of obscene ancient 
and modern classics, and ruled that they might be read only by 
those whose office or position as teacher required it. The Code 
has no ruling of this kind. If some person is forced to read 
these books because the school at which he is, and from which 
he cannot easily get away, insists on having these impure classics 
as text-books, the positive law of the Church does not oblige 
under the circumstances, but he has to employ the necessary 
means to make the danger to his soul as remote as possible. No 
necessity or reason can ever excuse one from doing what is a 
proximate danger of sin in one’s individual case. It is impossible 
to give an absolute rule as to what is a proximate, and what a 
remote danger of sin: that depends on the character and disposi
tion of the individual, though it cannot be denied that certain 
things are of their nature greater temptations to sin than others. 
With reference to the penalties for the violation of the laws on 
forbidden books, cfr. Canon 2318.

TITLE XXIV

OF THE PROFESSION OF FAITH

1421. The following persons are bound to make the profes
sion of faith according to the form approved by the Holy See:

(1) those who assist, either with a decisive or a consultive 
vote, at a General or Particular Council or diocesan synod. The 
profession of faith is to be made by the members in the presence 
of the president of the assembly or his delegate, while the presi
dent makes it in the presence of the council or synod;

(2) persons promoted to the dignity of Cardinals in the 
presence of the Dean of the Sacred College, the first Cardinal 
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Priest and Cardinal Deacon, and the Camerlengo of the Holy 
Roman Church;

(3) persons promoted to an episcopal see (residential or 
titular), to the government of an abbey or prelacy nullius, or 
to a vicariate and prefecture Apostolic, in the presence of a 
delegate of the Apostolic See;

(4) the vicar-capitular in the presence of the Cathedral 
Chapter;

(5) persons promoted to an ecclesiastical dignity or canonry 
in the presence of the local Ordinary (or his delegate) and the 
Chapter;

(6) persons appointed to the office of diocesan consultor in 
the presence of the local Ordinary (or his delegate) and the 
other consultors;

(7) the following persons in the presence of the local Ordi
nary (or his delegate): the vicar-general, pastors, and others 
obtaining any kind of benefice (though removable) to which the 
care of souls is attached; the rector and professors of sacred 
theology, canon law and philosophy in seminaries (who must 
make the profession at the beginning of each scholastic year, or 
at least on first undertaking their office); all candidates for sub
deaconship; the censors of books, mentioned in Canon 1393; 
priests approved for confession and preaching, before they re
ceive the faculty to exercise these offices;

(8) the rector of a Catholic University or Faculty in the 
presence of the local Ordinary (or his delegate) ; all professors 
of a canonically erected University or Faculty at the beginning 
of each scholastic year (or, at least, on assuming their office), and 
those who after examination receive academic degrees, in the 
presence of the rector of the University or Faculty (or his 
delegate);

(9) superiors in clerical religious organizations in the pres
ence of the Chapter or the superior who appointed them (or 
their delegate).

A cleric who relinquishes a former and obtains a new office, 
benefice, or dignity, even of the same species, must again make 
the profession of faith, as required by this Canon (Canon 1406).

The Committee for the Authentic Interpretation of the Code 
on July 25, 1926, declared that superiors of clerical societies 
without vows, spoken of in Canons 673-681, are included among 
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those who, according to Canon 1406, § 1, n. 9, are obliged to make 
the profession of faith according to the formula approved by the 
Holy See.1

1422. The formula of the profession of faith will be found 
preceding the Appendixes in the present volume. The Code does 
not oblige the professors of theology and philosophy in the 
schools of the religious organizations to take the oath, since it 
speaks only of professors of seminaries, which term is used by 
the Code to designate the diocesan seminary. However, the Holy 
Office ruled that the laws of Pope Pius X against the errors of 
modernism, though not embodied in the Code, are for the present, 
and until the Holy See shall decree otherwise, to remain in full 
force.2 In one of these documents, the Motu Proprio ‘ ‘ Sacrorum 
Antistitum,” 8 the profession of faith and the oath against mod  
ernism must be taken by practically all the men enumerated in 
Canon 1406, and also by the professors of philosophy, theology 
and Canon Law in the schools of religious organizations. These 
religious make the oath and the profession of faith in the pres  
ence of the major superior or his delegate.4

*

*

The obligation of malting the profession of faith is not satis
fied by making it through a proxy or in the presence of a layman 
(Canon 1407). Every custom contrary to the Canons of this 
Title of the Profession of Faith is condemned (Canon 1408).

1 Acta Ap. Sedis, XVIII, 393.
’Holy Office, March 22, 1918; Acta Ap. Sedis, X, 136.
•Motu Proprio “Sacrorum Antistitum,’* September 1, 1910 (Acta Ap. 

Sedis, II, 655) ; the oath against modernism is given in this document 
(ibid., II, 669). Condemnation of modernism and rules for guarding 
against it are given in the Encyclical “Pascendi Gregis,” of Pope Pius 
X, September 8, 1907 (Acta S. S cd is, XL, 593).

• Declarations on the “Sacrorum Antistitum” by the Sacred Consis
toria] Congregation, September 25, 1910 (Acta Ap. Sedis, II, 740).
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PART FIVE

OF BENEFICES AND OTHER NON-COLLEGIATE 
INSTITUTES OF THE CHURCH

TITLE XXV

OF ECCLESIASTICAL BENEFICES

1423. [An ecclesiastical benefice is a juridical entity, perma
nently constituted or erected by the competent ecclesiastical au
thority, and consisting of a sacred office and the right to receive 
the revenue accruing from the endowment of such office (Canon 
1409).

The endowment of a benefice consists either of goods owned 
by the benefice itself as a juridical entity, or of definite obliga
tory payments of some family or moral person, or of definite 
voluntary offerings of the faithful which belong to the rector 
of a benefice, or of so-called stole fees received according to and 
within the limits of the diocesan taxation or legitimate custom, 
or of choir distributions, one-third of which are excluded if the 
entire revenue of a benefice consists of choral distributions 
(Canon 1410).

The question whether there are benefices in the United States 
is not of much practical value. There is no objection if the 
bishop chooses to raise parishes to the status of a benefice; also, 
chaplaincies in the various ecclesiastical institutions might be 
erected into benefices. The requirement is that the bishop form
ally declare a certain office, together with its revenue, a benefice 
for all time. This objective perpetuity is essential to a benefice, 
because the holder of the benefice may or may not have a right 
for life to hold and enjoy the benefice.

Various Kinds of Benefices

1424. Ecclesiastical benefices are called:
(1) consistorial, if they are usually conferred in consistory 

(for instance, bishoprics in the United States); others are known 
as non-consistorial;
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(2) secular or religious, according as they concern exclu- 
sively the secular or the religious clergy. However, all benefices 
erected outside the churches or houses of religious are in case 
of doubt presumed to be secular benefices;

(3) double (or residential) or simple (or non-residential), 
according as the duty of residence is, or is not attached to the 
benefice besides the other duties incumbent on the holder of the 
benefice;

(4) manual (temporary, or removable) or perpetual (or 
irremovable), according as they are conferred either revocably 
or permanently;

(5) curate (curata) or non-curate (non-curata), accordingas 
the care of souls is or is not attached to the benefice (Canon
1411) .

Offices which Are Not Benefices in Law

1425. Though the following offices and positions bear some 
similarity to the benefices, they do not in law come under the 
name of benefices:

(1) parochial vicarships which are not erected permanently 
(the office of vicani cooperatores, assistant priests in parishes, 
could be erected into benefices, but in the United States, it has 
not been the custom to make them such) ;

(2) laical chaplaincies, namely those that are not erected by 
the competent ecclesiastical authority ;

(3) coadjutorships, with or without the right of future suc
cession ;

(4) personal pensions (because of their lack of objective 
perpetuity);

(5) temporary commenda, which consists in the cession to 
some person of the revenues of a church or monastery in such 
a manner that, with the death of the person holding the com
menda, the revenues revert to the church or monastery (Canon
1412) .

Meaning of the Term Benefice in the Canons on Benefices

1426. Unless the contrary is evident, the following Canons 
refer exclusively to non-consistorial benefices properly so-called. 
Canons 147-195 on appointment to ecclesiastical offices are to 
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be observed also in appointment to offices to which a benefice is 
attached (Canon 1413). From the first sentence in this Canon, 
it is evident that the offices mentioned in Canon 1412 are not 
affected by the succeeding Canons, nor is the episcopal benefice, 
which is per se consistorial, though in some dioceses the right 
of election or nomination or presentation has been conceded to 
others by the Holy See.

Chapter I

OF THE CONSTITUTION OR ERECTION OF BENEFICES

1427. Consistorial benefices can be erected by the Holy See 
only. Besides the Roman Pontiff, the Ordinaries may erect in 
their respective territories non-consistorial benefices, without 
prejudice to Canon 394, which reserves to the Holy See the 
erection of dignities in the Cathedral Chapter. (Since there are 
no Cathedral Chapters in the United States, these benefices com
monly had in Chapters are unknown in this country.) Vicars- 
general cannot erect benefices without a special mandate from 
their Ordinary. Cardinals, however, may erect in the church of 
their title benefices to which no care of souls is attached, unless 
the church belongs to an exempt clerical organization of religious 
(Canon 1414).

Conditions to be Observed in the Erection of Benefices

1428. Benefices should not be erected unless there is assured 
a stable and sufficient endowment, from which revenues accrue 
perpetually in the manner specified in Canon 1410. If the endow
ment consists of a set sum of money, the Ordinary, after con
sultation with the diocesan board of administration, spoken of in 
Canon 1520, shall take care to have the money as soon as possible 
invested in safe and fruitful real estate or bonds. It is, however, 
not forbidden to erect parishes or quasi-parishes, where a proper 
endowment cannot be had, if one can prudently foresee that the 
necessary revenues will be obtained from other sources (Canon 
1415).

The Code allows a great deal of latitude with regard to the 
so-called endowment of a benefice. In Canon 1410 a number of 
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ways are enumerated by which the necessary revenue for the 
benefice may be obtained, and even the voluntary offerings of 
the faithful may serve as an endowment, as long as the bishop 
is morally certain that they will contribute sufficient to main*  
tain the priest and church respectably.

1429. Before the erection of a benefice, the persons concerned, 
if there be any, should be called and given a hearing (Oanon 
1416).

The obligation on the part of the local Ordinary to inform 
the interested parties of the erection of a new benefice, and to 
listen to reasonable objections, will frequently occur in the erec
tion of new parishes. Thus, for instance, both the pastor and 
the people of a parish which is to be divided are interested 
parties, especially in the circumstances of the Church in the 
United States, where the people by their contributions must bear 
the entire burden of erecting the necessary buildings and of 
paying the salaries of the priests and of others needed in the 
service of the parish. Again, if a parish is to be established 
where there was none before, it is a question whether the people 
are able and willing to undertake the heavy burden of founding 
a new parish.

Stipulations that May be Made by Founder of a Benefice

1430. In establishing a benefice, the founder may with the 
consent of the Ordinary stipulate even conditions contrary to 
the common law, provided they are not discreditable or incom
patible with the nature of the benefice. Once the stipulations 
have been accepted, the Ordinary cannot validly suppress or 
change them, unless the change is favorable to the Church, and 
the consent of the founder himself—or of the patron, if there 
is question of the right of patronage—is obtained (Canon 1417).

It is evident that the Church wants to encourage pious 
foundations, for she grants the founder the extraordinary privi
lege of adding stipulations which are contrary to the common 
law, and she protects the agi cement between the founder and 
the Ordinary to such an ex! ent that the Ordinary cannot modify 
the agreement except with the consent of the founder. Changes 
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which are to the disadvantage of the Church cannot be made, 
even with the consent of the Ordinary and the founder.1

Formal Erection of Benefices

1431. The erection of benefices is to be effected by a legal 
document, which shall define the place where the benefice is 
erected, and describe the endowment of the benefice and the 
rights and obligations of the beneficiary (Canon 1418).

By this formal document, the benefice obtains the nature of 
a legal personality capable of legal rights. It seems that, by 
Canon 100, the document is essential to the constitution of a 
benefice. In the United States the laws of the Church are not 
recognized by the State. Wherefore, if the benefice is to have 
a legal standing before the civil law, it must be incorporated 
under the laws of the respective state.

Chapter H

OF THE UNION, TRANSFER, DIVISION, DISMEMBERMENT, 
CONVERSION AND SUPPRESSION OF BENEFICES

1432. The union of benefices is:
(1) extinctive, if out of two or more benefices only one new 

benefice is created, or one or several are united to another in 
such a manner that they cease to exist;

(2) equally principal, if the united benefices remain the 
same as they were before, without the subordination of one to the 
other;

(3) less principal, or by subjection or accession, when the 
various benefices remain, but one or more are subordinated to 
another as an accessory to the principal benefice (Canon 1419).

In the extinctive union, the benefice which emerges or re
mains has all the rights and obligations of the extinct benefices, 
and, if they are incompatible, the better and more favorable 
rights and obligations are to be retained. In the equally prin
cipal union, each benefice preserves its nature, rights and obli
gations, but in virtue of the effected union the titles to the

‘Cocchi, “Commentarium,” VI; n. 90.
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various united benefices must be conferred on one and the same 
cleric. In the less principal union, the accessory benefice follows 
the principal one, so that the cleric who obtains the principal 
benefice also acquires by that very fact the accessory benefice, 
and must fulfill the obligations of both (Canon 1420).

In the United States the union of benefices is practically 
unknown, except perhaps in the instance of combining several 
parishes into one in cases where the population has moved in 
large numbers from a district where there were several parishes 
formerly, but where it has later become unnecessary or impos
sible to maintain several parish churches.

1433. The transfer of a benefice occurs when the seat of the 
benefice is changed from one place to another; the division of 
a benefice occurs when two or more benefices are made out of 
one; dismemberment occurs when a part of the territory or 
of the goods of a benefice is withdrawn and assigned to another 
benefice or to a charitable or other ecclesiastical institute; con
version means the change of a benefice into a specifically dif
ferent benefice; suppression means the complete extinction of 
the benefice (Canon 1421).

1434. To the Holy See is reserved: the extinctive union of 
benefices, their suppression, and the dismemberment which is 
effected by taking away the goods of a benefice without erecting 
a new benefice; also the equally and less principal union of a 
religious benefice with a secular benefice, or the reverse; like
wise, any transfer, division and dismemberment of a religious 
benefice (Canon 1422). The local Ordinary can, in virtue of 
Canon 1427, § 1, without the permission of the Holy See, divide 
parishes or dismember their territory, even though accidentally 
by the division of territory the tithes (decimat) or certain offer
ings of the faithful are divided. So declared the Sacred Con
gregation of the Council.2

Since the extinctive union, the suppression and the dismem
berment of benefices entail the exercise of the power of eminent 
domain in the disposition of ecclesiastical goods contrary to the 
rights of individual ecclesiastical persons (for each benefice is an 
ecclesiastical person), the supreme power of the Church, to the 
exclusion of all other authorities, has the power to deprive these 
persons of their rights. The same reason applies to the union of

* In causa Utinensi, January 14, 1922; Acta Ap. Sedis, XVIII, 393. 
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a religious with a secular benefice or the reverse, because in this 
case also certain rights of the one or the other legal person are 
invaded. The transfer, division and dismemberment of religious 
benefices is reserved to the Holy See, no distinction being made 
between exempt and non-exempt organizations. The parishes 
held by religious do not come under this rule of Canon 1422, but 
rather under the special provision of Canon 1427, wherein power 
is given to the local Ordinary to dismember or divide the religi
ous parishes in the same manner as he can divide the secular 
parishes.

Power of Local Ordinaries to Effect a Union of Benefices

1435. Local Ordinaries, but not the vicar-capitular, nor the 
vicar-general without a special mandate, may because of the 
needs or the great and evident interest of the Church, effect an 
equally or less principal union of parish churches among them
selves or with a non-curate benefice, provided in the latter case 
that in a less principal union of a parish with a non-curate 
benefice the non-curate benefice be made accessory to the paro
chial benefice.

Local Ordinaries, however, cannot unite a parish with the 
mensa episcopalis or capitularis, with monasteries, churches of 
religious or other moral persons, nor with the dignities and 
benefices of a cathedral or collegiate church. They may, how
ever, unite a parish with the cathedral or collegiate church when 
the latter is situated within the territory of the parish, the union 
being such that the revenues of the parish go to the benefit of the 
cathedral or collegiate church, while the pastor or parochial 
vicar is left a portion sufficient for his maintenance. No union 
of benefices can be made by the local Ordinaries unless it is in 
perpetuity (Canon 1423).

1436. The Ordinaries may never unite any curate or non- 
curate benefice to the detriment of the actual beneficiaries con
trary to the wish of the latrer; nor unite a benefice over which 
somebody has the right of patronage with a benefice of free 
appointment without the consent of the patron; nor a benefice 
of one diocese with a benefice of another diocese, though both 
dioceses are united by equally principal union and governed by 
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one and the same bishop; nor exempt benefices or benefices re*  
served to the Holy See with any other benefices (Canon 1424).

Parishes United with Houses of Religious

1437. If a parish is united by the Holy See with a religious 
house with respect to the temporalities only, the religious house 
has merely the right to the revenues of the parish, and the 
superior must present a priest of the secular clergy to the bishop 
of the diocese to be instituted as pastor, assigning to such priest 
a proper portion of the revenues. If a parish is united with a 
religious house in full right {pleno jure), it becomes a religious 
parish, and the superior has the right to nominate a priest of his 
religious organization to exercise the care of souls, but the local 
Ordinary has the right to examine and institute him, and he is 
subject to the jurisdiction, correction and visitation of the local 
Ordinary in affairs relative to the care of souls, as specified in 
Canon 631 (Canon 1425).

Canon 1423 rules that local Ordinaries have no right to unite 
parishes with monasteries, churches of religious, or any other 
legal body, an exception being made in favor of cathedral and 
collegiate churches. Indirectly, therefore, Canon 1423 reserves 
the right of combining a parish with a religious house or church 
to the Holy See. The same law was in force before the promulga
tion of the Code. The union of a parish with a religious house 
or church has this effect, that the religious community becomes 
entitled to the entire revenue of the parish, and is not bound to 
give an account to the bishop of the diocese of the receipts and 
expenditures in countries which are under the common law of 
the Church. This is clear from the Constitution “Romanos 
Pontifices” of Pope Leo XIII, in which it is stated that Pope 
Urban II and other Popes have ruled that religious must indeed 
be held liable to the bishop for the exercise of the care of souls, 
but that in temporal affairs these parishes are accountable, not 
to the bishop, but to the monastery.8 The Committee for the 
Authentic Interpretation of the Code, however, has declared that 
the local Ordinary in virtue of Canons G31, § 3, 535, § 3, n. 2, 
and 533, § 1, nn. 3-4, has the right to demand an account of the

•May 8, 1881 {Collectanea de Prop. Fide, II, n. 1552). 
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administration of lands and legacies of a parish of religious 
incorporated pleno iure, spoken of in Canon 1425, § 2, without 
prejudice to the right of the religious pastor given to him by 
Canon 630, § 4, and to the religious superior by Canon 1550? 
In countries subject to the Sacred Congregation of the Propa
ganda, the same Constitution obliges religious to give an account 
of the revenue of the parish in the same manner as required of 
secular priests.

In former times religious were not to assume the care of 
souls, even when the parish had been united with the religious 
house in full right, but they were to present a secular priest 
to the bishop for the exercise of the care of souls and allow him 
a sufficient portion of the parish revenue for his maintenance. 
Hence the religious often looked for secular priests who would 
demand but a small salary, and many complaints were heard that 
incompetent men were entrusted with the care of the spiritual 
administration of the parish. The Council of Trent tried to stop 
these abuses by insisting that these so-called parochial vicars 
must be competent men, that their appointment was to be perma
nent unless the local Ordinary judged otherwise, and that one- 
third of the revenue of the parish—or at the discretion of the 
local Ordinary a greater or lesser portion—was to be assigned to 
them by the religious.®

Transfer of Benefices by Local Ordinaries

1438. If the needs or the great and evident advantage of the 
Church demands it, Ordinaries can transfer a secular parochial 
benefice from one place to another within the same parish. Other 
benefices, however, can be transferred only when the churches in 
which they were founded have collapsed and cannot be repaired: 
in this case they may be transferred to the mother church (that 
is to say, the church by which the now collapsed church was 
founded), or to other churches of the same or a neighboring 
place, with all the revenues and the obligations attached to the 
former church, and if possible altars or chapels should be erected 
under the same titles as in the original church (Canon 1426).

•July 25, 1926; Acta Ap. Sedis, XVIII, 393.
* Sessio VII, cap. 7, De Reform.
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Division and Dismemberment of Parishes by Local Ordinaries

1439. For a just and canonical cause, Ordinaries may divide 
any parishes whatsoever—even against the will of their rectors 
and without the consent of the people—by erecting a “perpetual 
vicariate” (vicaria perpetua) or a new parish, or they may dis
member the territory of any parish.

The only canonical reason for dividing or dismembering a 
parish is, if the people find it very difficult to attend the parish 
church, or the' congregation is too numerous to permit their 
spiritual welfare to be properly cared for by the appointment 
of assistants to the pastors.

On dividing a parish, the Ordinary must assign to the new 
“perpetual vicariate” or to the new parish an appropriate por
tion of goods, observing the law of Canon 1500. If there is no 
other source of revenue, the goods to be assigned to the new 
parochial “vicariate” or the new parish are to be taken from 
any of the goods or revenue of the mother-church, provided a 
sufficient amount of income is left for this church (Canon 1427, 
§§ 1-3). The local Ordinary may divide parishes or dismember 
their territory without permission of the Holy See, even though 
accidentally by the division of the territory the tithes (decima) 
or certain offerings of the faithful are divided. So declared the 
Sacred Congregation of the Council on January 14, 1922.®

If the perpetual parochial “vicariate” or the new parish is 
endowed by revenues of the church from which it has been 
separated, it must show respect to the mother-church in the 
manner and within the limitations to be specified by the Ordi
nary; he is, however, forbidden to reserve to the mother-church 
the exclusive right of administering the Sacrament of Baptism.

If a parish belonging to some religious organization is di
vided, the “perpetual vicariate” or the new parish does not 
belong to the religious; likewise, when a parish in which the 
right of patronage exists is divided, the new parish is free from 
the right of patronage, so that the Ordinary can freely bestow 
the new parish on a priest without the intervention of the patron 
of the mother-church (Canon 1427, §§ 4-5).

1440. The division of parishes is a matter of practical im
portance, especially in countries like the United States, where

* In causa Utincnsi, January 14, 1922; Acta Ap. Sedis, XIV, 229. 
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immigration, the rapid shifting of the population, and other 
causes, frequently necessitate the erection of new parishes. The 
rules of the Code are quite explicit, and far-reaching power is 
given to local Ordinaries for the division of parishes whenever 
the spiritual interests of the people demand the erection of new 
parishes. The vicaria perpetua of which the Code speaks are 
practically the same as new parishes, with the distinction that 
the priest in charge of a “parochial vicariate” does not have 
the title of pastor; he has all the rights and duties of a pastor. 
“Parochial vicariates,” created by separating part of a parish 
and erecting the separated territory into a “parochial vicariate,” 
are mentioned in the laws of the Decretals.7 In the United States 
the original parish usually builds one or several chapels in out
lying districts of the parish, and the pastor attends to these 
stations through his assistants until the Ordinary judges that a 
resident priest can be supported by the station; the station is 
then erected into a parish.

Canon 1500, which speaks of the division of the territory 
belonging to legal ecclesiastical persons, has application to the 
division of parishes, for a parish is a legal or moral ecclesiastical 
person. That Canon rules that the common goods which were 
destined for the benefit of the entire territory, and also the debts 
contracted for the entire territory, are to be apportioned in 
equitable proportion between the old and the new legal person. 
In the division of parishes in the United States the financial 
difficulties-involved are often very great. Usually the parishes 
are not clear of debts, and there are no goods to be divided, for 
the parishes usually have no other goods or income than the 
voluntary offerings of the faithful. The new parish to be erected 
from the territory of the old parish will have to incur heavy 
debts to build a church, school, priest’s residence, convent for 
the Sisters teaching at the parochial school, so that it would be 
scarcely just to ask the new parish to assume part of the debt 
of the mother-church. The local Ordinary must decide on what
ever is just and equitable in the case, and respect the special 
laws governing certain legal persons (for instance, religious 
organizations).

1441. The Code gives the bishop power to divide or dis
member any parishes, whether secular or religious, and it rules

1 Decretal. Greg. IX, c. 3, De Ecclesiis aedificandis, lib. Ill, tit. 48. 
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that the religious organization has no right to a new parish 
which is created by the division of their parish. Canon 1427 
thus modifies Canon 1422, which, in reference to benefices gen*  
erally, states that the division and.dismemberment of religions 
benefices is exclusively reserved to the Holy See.

Manner OF PROCEDURE BY THE LOCAL ORDINARY IN EFFECTING 
Changes in Benefices

1442. Local Ordinaries shall accomplish the union, transfer, 
division, or dismemberment of benefices by authentic document, 
and shall before taking action consult the Chapter (or diocesan 
consultors) and any persons that may be interested, especially 
the rectors of churches. The union, transfer, division, or dis
memberment of benefices made without p, canonical cause is null 
and void. Against the decree of the Ordinary uniting, trans
ferring, dividing, or dismembering benefices, recourse may be 
had to the Holy See in devolutivo only—that is to say, the 
bishop's decree must meanwhile be obeyed (Canon 1428).

Imposition of Pensions on Benefices

1443. Local Ordinaries cannot impose on any kind of bene
fices perpetual pensions, nor temporary pensions that last for the 
lifetime of the pensionary; but for a just cause, to be stated in 
the very act of conferring the benefice, they may when confer
ring a benefice impose temporary pensions that last for the life 
of the person on whom the benefice is conferred; the pension 
must not be so high as to deprive the possessor of the benefice of 
proper maintenance.

On parochial benefices the local Ordinaries may impose pen
sions only in favor of the pastor or parochial vicar of that same 
parish when they go out of office; this pension, however, shall 
not exceed one-third of the revenue of the parish, after expendi
tures and uncertain revenue have been deducted.

Pensions imposed on benefices, either by the Roman Pontiff 
or by other grantors of benefices, cease with the death of the 
pensionary, who cannot transfer his pension to another unless 
this faculty has been expressly conceded to him (Canon 1429).

Pope Benedict XIV passed very severe laws against those 
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clerics who sold their right of pension to others and against those 
who resigned their benefice in favor of another on condition of 
receiving a pension out of the benefice they were resigning.8 The 
Committee for the Authentic interpretation of the Code ruled 
that the bishop may allow a pastor to resign his parish on the 
condition of receiving a pension from that parish for the rest of 
his life, provided the law of Canon 1429 is observed in the point 
that the pension may not exceed one-third of the net revenue of 
the parish.0

In the case in which a certain pastor, at the invitation of his 
Ordinary, had resigned his parish with the understanding that he 
would receive from the parish a life pension, but who afterwards 
appealed to the Holy See to have the resignation declared null 
and void on the grounds that it was contrary to Canons 1429 and 
1486, the Sacred Congregation of the Council ruled that the resig
nation was valid. The Sacred Congregation declared that, in 
accordance with Canon 1429, § 2, the Ordinary can impose on a 
parish a pension in favor of a former pastor, provided it does 
not exceed one-third of the income of the parish. It further de
clared that Canon 1486 has reference to a condition in the strict 
sense and not, as in the case presented, to a mere proposal or in
vitation made by the Ordinary.10

Power of the Bishop in Reference to Conversion of 
Benefices

1444. Benefices to which the care of souls is attached cannot 
be turned by the bishop into non-curaie benefices, nor can he 
convert religious benefices into secular, nor secular into religious 
benefices. Simple benefices, on the contrary, may be converted 
by the local Ordinaries into curate benefices, provided there are 
no contrary explicit conditions laid down by the founder of the 
benefice (Canon 1430).

'Const. “Universalis/’ August 29, 1741, and Const. “In sublimi/1 
August 29, 1741; Gaspi.-ri, “Fontes Cod. Jur. Cun./1 I, 691-695.

•May 20, 1923; Aeta Ap. Sedis. XVI, 116.
“November 11, 1922; Acta Ap. Sedis, XV, 454.
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Chapter HI

OF THE CONFERRING OF BENEFICES
1445. The Roman Pontiff has the right to confer benefices in 

the entire Church, and to reserve to himself the right to confer 
them (Canon 1431). The Cardinals in the churches of their title, 
and local Ordinaries within the territory of their diocese, have 
by presumption of law the right to confer vacant benefices. (If, 
therefore, anyone claims that their conferring is reserved, or that 
someone else has a right interfering with the free right of Cardi- 
nals and local Ordinaries, he must prove that there exists a law 
or a special concession which gives him a right to interfere.) The 
vicar-general cannot without a special mandate from his Ordi
nary confer benefices. The vicar-capitular (or any other admin
istrator of a vacant diocese) can confer parishes under the condi
tions mentioned in Canon 455, § 2, n. 3; he cannot confer other 
permanent benefices over which the bishop has the right of free 
appointment. If the Ordinary has not conferred the benefice 
within six months after he had certain knowledge of the vacancy, 
the conferring of the benfice devolves on the Apostolic See, with 
the exception of parishes where, for reason of peculiar circum
stances of places and persons, the Ordinary judges it advisable 
to delay the definite appointment of a pastor, as Canon 458 points 
out (Canon 1432). Thus, the Committee for the Authentic Inter
pretation of the Code declared on November 24, 1920, that the 
local Ordinary does not forfeit his right, if he does not confer the 
benefice within six months from the time when he obtains certain 
knowledge of its vacancy, provided this delay is caused, not by 
neglect, but by an absolute shortage of priests for the position. 
In that case, therefore, the conferring of the benefice does not de
volve on the Holy See.11

Coadjutors in benefices, with or without the right of future 
succession, can be appointed exclusively by the Holy See, except 
in the cases mentioned in Canons 475 and 476 (Canon 1433). 
These Canons not only allow, but command the bishop to appoint 
other clergy to assist a pastor who cannot take proper care of 
his parish either because of sickness or other disabilities, or be
cause of a large or scattered Catholic population.

“ Acta Ap. Sedis, ^.TL, 577.
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Benefices Reserved to the Holy See

1446. Benefices which are reserved to the Holy See cannot 
be validly conferred by inferior authorities (Canon 1434).

Besides all consistorial benefices and all dignities in cathedral 
and collegiate churches, as was specified in Canon 396, the fol
lowing benefices alone are reserved to the Holy See, even though 
it be vacant:

(1) All benefices, curate and non-curatef which become va
cant through the death, promotion, resignation, or transfer of 
Cardinals, Legates of the Roman Pontiff, major officials of the 
Sacred Congregations, Tribunals and Offices of the Roman Curia, 
and men belonging to the Papal Household {Familiares Summi 
Pontificis), though only as honorary members, at the time of the 
vacancy of their benefice;

(2) All benefices outside the Roman Curia which become 
vacant by the death of the holder of the benefice in the City of 
Rome;

(3) All benefices which have been conferred invalidly, when 
the conferring was vitiated by simony;

(4) Finally, all benefices on which the Roman Pontiff has 
laid hands either in person or through a delegate in one of the 
following ways: If he has declared the election to a benefice null 
and void, or has forbidden the electors to proceed with the elec
tion; if he has accepted the resignation of a benefice; if he has 
promoted or transferred the beneficiary, or has deprived him of 
the benefice; if he has given the benefice to a man as a commenda 
(Canon 1436, § 1). In a Decision confirmed by Pope Pius XII 
on December 20, 1942, the Sacred Congregation of the Council 
declared, for the direction of diocesan chanceries, that the tenor 
of Canon 1435, §1, n. 4, compared with Canons 6, nn. 2—4, and 
20, is that, when a cleric resigns a benefice in order to be eligible 
for promotion by the Holy See to a reserved benefice, the benefice 
which he resigned also becomes reserved to the Holy See.12

Since Canon 1435, § 1, n. 1, reserves to the Holy See the con
ferring of benefices, and therefore also of parishes, of the mon
signori or domestic prelates when those benefices and parishes 
have been made vacant by the death, transfer, resignation or 
promotion of the beneficiary (for instance, to the government of

Ap. Sedis, XXXV, 148.
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a diocese), special instructions on the procedure to be followed 
when such vacancy occurs in having it filled by the Holy See, 
were issued by the Apostolic Datary. on November 11, 1930,18 and 
January 1, 1942.14

Benefices conferred temporarily, and benefices subject to 
laical or mixed patronage, are never reserved to the Holy See 
unless this is explicitly stated. With reference to the benefices 
founded at Rome, the peculiar laws concerning their conferring 
shall be observed (Canon 1435, §§ 2-3). It may be noted that, 
unlike the case of vacant benefices in titles and deaconries whose 
Titular Cardinals are resident in Rome (cfr. Canon 1435, § 3), 
the conferring of vacant benefices in titles and deaconries whose 
Titular Cardinals are not resident in Rome is reserved to the 
Holy See. It was so declared by the Sacred Congregation of the 
Council.10

Rules Regulating Valid Conferring of Benefices

1447. An ecclesiastical benefice cannot validly be conferred 
on a cleric who is unwilling to and who does not explicitly accept 
the conferring of it (Canon 1436). Nobody may confer a bene
fice on himself (Canon 1437). All secular benefices must be con
ferred for the life of the beneficiary, unless the contrary is stated 
eithe?? in the charter of the foundation, or established by im
memorial custom, or by particular indult (Canon 1438).

1448. No cleric is capable of accepting and retaining in title 
or perpetual commenda several benefices which are incompatible 
in the manner defined in Canon. 156. However, not only are two 
benefices incompatible when aH their obligations cannot be simul
taneously satisfied by the same beneficiary in person, but also 
when either of the two benefices suffices for the decent mainte
nance of the beneficiary (Canon 1439).

1449. Ecclesiastical. benefices must be conferred without 
diminution, except as prescribed by Canon 1429 (Canon 1440). 
The same law is found in the Decretals. The man who receives 
a benefice is to get it without any curtailment of the benefits 
attached to it. There are two ways of diminishing the value of 
a benefice—either by taking part of the income away from the

13 Ibid., XXII, 525
“ See App. Ill, 17, a.
“ June 18, 1943; Acta Ap. Sedis, XXXV, 399.
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beneficiary or by adding to the duties of the benefice without a 
proportionate increase of the benefits. Canon 1429 gives the local 
Ordinary a limited right of imposing pensions on benefices by 
which the above-stated principle is to some extent modified, for, 
when a pension is imposed, the benefice is actually rendered less 
valuable to the man who obtains the benefice.

Deductions from the revenue of benefices, compensations and 
payments to be made by a cleric to the one who confers the bene
fice, or to the patron, or to others at the moment when the 
benefice is conferred on him, are condemned as simoniacal 
(Canon 1441). Thus, in answer to the question whether the local 
Ordinary in conferring a non-reserved parish may impose once 
only a moderate tax in favor of the seminary, though the parish 
inquestion is already subject to the seminary tax, the Committee 
for the Authentic Interpretation of the Code declared that in 
each instance of this kind- the Ordinary must have recourse to the 
competent Sacred Congregation.10

1450. Secular benefices are to be conferred on secular clerics 
exclusively; religious benefices on members of that religious or
ganization to which the benefices belong (Canon 1442).

Installation in Benefices

1451. Nobody shall on his own authority take possession of 
a benefice conferred on him, nor shall he be installed without 
making the profession of faith, if the benefice be one for which 
the profession of faith is prescribed. In non-consistorial bene
fices the putting of the beneficiary in possession of the benefice 
(also called the institutio corporalis) rests with the local Ordi
nary, who can delegate another ecclesiastic to install the bene
ficiary (Canon 1443).

The installation by which the beneficiary takes possession of 
his benefice is to be made in the manner specified by particular 
law or by legitimate custom, unless the Ordinary for a just cause 
explicitly and in writing dispenses with this method or rite: in 
such a case the dispensation takes the place of the formal taking 
of possession. The local Ordinary shall specify the time within 
which the beneficiary must take possession; if the beneficiary 
fails to take possession within the specified time, the Ordinary

“ October 16, 1919; Acta Ap. Sedis, XI, 479.
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may, in accordance with Canon 188, declare the benefice vacant, 
unless a just impediment prevented the beneficiary from taking 
possession (Canon 1444). Possession of a benefice may also be 
taken by a prosy appointed by special mandate (Canon 1445).

Conflicting Claims to a Benefice

1452. If a cleric who actually holds a benefice proves that be 
has been in undisputed and bona fide possession of a benefice for 
a space of fully three years of time, though perhaps his title to 
the benefice was invalid, he obtains the benefice by legitimate 
prescription, provided simony was not committed in securing 
possession of the benefice (Canon 1446).

A cleric who demands a benefice which has been in the undis*  
putcd possession of another, and which is for a certain reason 
claimed to be vacant, must in his written petition state the name 
of the possessor, the time of possession, and the special reason 
which proves that the possessor has no right to that benefice. The 
benefice, however, cannot be conferred on the petitioner until the 
case has been first decided in a regular trial held according to 
the rules of law (Canon 1447).

Chapter IV
OF THE RIGHT OF PATRONAGE

1453. The right of patronage comprehends the sum total of 
the privileges which, together with certain burdens, are conceded 
by the Church to Catholic founders of a church, chapel, or bene
fice, or also to those who have acquired the right of patronage 
from the founders (Canon 1448).

The Church wanted to encourage people of means to devote 
a portion of their wealth to the service of God—and thus indi
rectly relieve the poor people from the burden of building and 
endowing churches and other places of divine worship—by giv
ing them certain rights over the church or benefice they had 
founded or endowed. Frequently the rights granted to founders 
were not used by them or their successors to the best interests 
of the Church, and in many instances they insisted absolutely 
on their rights but neglected their obligations. As these rights 



CANONS 1444-1449 175

interfered with the free management of ecclesiastical affairs by 
the divinely appointed superiors of the Church, and there was 
a danger that the founders would antagonize rather than act in 
harmony with the ecclesiastical superiors, the Code in Canon 
1450 abolishes henceforth the right of patronage, although it 
respects such right wherever acquired before the promulgation 
of the Code.

1454. In the United States the Second Plenary Council of 
Baltimore, confirming former decrees of the Provincial Councils 
of Baltimore, does not admit the existence of the right of patron
age.  Wernz remarks that, in missionary countries where there 
are no benefices in the strict sense of the term, and where the 
common law of the Church is not in force, the right of patronage 
over ecclesiastical offices is ordinarily not admitted.  For a 
while, mainly in the first half of the nineteenth century, there 
was a tendency apparent in many parts of the United States for 
lay trustees to claim the right of nominating the pastors of their 
parishes (besides other rights), because as trustees they were the 
representatives of the people who had built the church and who 
maintained it by their united offerings. Many years before, it had 
been ruled by the Church that no right of patronage is acquired 
by the congregation, or its lay representatives, if a church is 
built, endowed, maintained, etc., by voluntary offerings of the 
faithful.

17

18

18

Various Kinds of Patronages

1455. The right of patronage is:
(1) real or personal, according as it adheres either to some 

object (res), or is vested directly in some person;
(2) ecclesiastical, laical, or mixed, according as the title by 

which one has the right of patronage is ecclesiastical, or laical, 
or mixed;

(3) hereditary, family, tribal (gentilitium), or mixed, accord
ing as it passes to the heirs, or to those of the family, or of the 
tribe, or to those who at the same time are heirs and members of 
the family or clan of the founder (Canon 1449).

If the title by which one acquires the right of patronage is
«Acta et Decreta C. Balt. Il, n. 184.
““Jus Decretalium,” II (3rd ed.), n. 411.
"Sacred Coug. o£ the Council, Nov. 19, 1729; Pallotini, XI, 114. 
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ecclesiastical (e. g., if this right is attached to a certain ecclesi
astical office, and through the office comes to the person), it is 
an ecclesiastical benefice. A laical benefice is based on a laical 
title (e.g., the foundation of a benefice by laical goods, acquisi
tion of patronage through inheritance, etc.). A mixed patronage 
can be based, for instance, oh the foundation of a benefice with 
both ecclesiastical and laical funds. If a patronage can be ac
quired by the heirs (no matter who is appointed by last will or 
succeeds by law), it is called an hereditary patronage. If the 
charter of the foundation restricts the right of succession to the 
patronage to the family of the founder, it is called a jus patrona- 
tus familiare; if it can pass to the remoter ancestors or descend
ants, it is a jus patronatus gentilitium; if one has to be both an 
heir and a member of the family or related to the founder, it is 
jus patronatus mixtum. The category into which the right of 
patronage falls, depends on the so-called leges fundationis—a 
kind of charter drawn up by the founder with the consent of the 
bishop.

Restriction of the Right of Patronage

1456. No right of patronage can in future be validly consti
tuted under any title. The local Ordinary can: (1) grant spiri
tual suJTrages, proportioned to the liberality shown, for a time 
or even perpetually, to the faithful who build a church either 
entirely or partly, or found benefices; (2) accept the foundation 
of a benefice under the condition that the benefice be for the first 
time conferred on the cleric who is the founder of the benefice, or 
another cleric designated by the founder (Canon 1450).

Rules Concerning Rights of Patronage Acquired before 
the Promulgation of the Code

1457. Local Ordinaries shall endeavor to persuade patrons 
to accept, instead of the right of patronage which they enjoy, 
spiritual suffrages, even perpetual ones, for themselves and the 
members of their family. If they are not willing to sacrifice the 
right of patronage, the Ordinary should try to get them to re
nounce at least the right of presentation of a cleric for the bene
fice. If the patrons do not agree to that, their right of patronage 
shall be governed by the following Canons (Canon 1451).
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The Committee for the Authentic Interpretation of the Code 
has declared20 that this Canon means to oblige the bishop to 
make an effort to induce the patrons by persuasion to renounce 
their rights of patronage or at least that of presentation, and to 
accept instead spiritual suffrages, even perpetual ones, for them
selves and their families. Patrons, especially ecclesiastics, who 
comply with this suggestion are to be commended.

Rights of Patrons Defined and Limited

1458. Elections and presentations by the faithful in general 
to parochial and other benefices, wherever they may exist, can 
be tolerated only if the people choose a cleric from among three 
proposed by the local Ordinary (Canon 1452).

However, in one case it was explained to the Sacred Congre
gation of the Council that in a number of parishes in the Prov
ince of Venice the pastors by ancient custom have been chosen by 
the people (electio seu prcesentatio popularis), but all candi
dates were subject to the concursus. In view of the fact that 
Canon 1452, which permits the retention of popular election or 
presentation only if the people elect one of three candidates pro
posed by the local Ordinary, some priests refused to take the 
concursus before their nomination by him. It 'was then asked 
whether this ancient custom and form of popular election or 
presentation could be permitted to continue. The Sacred Congre
gation declared that according to the norm of Canon 5 it could be 
retained.21

The personal right of patronage cannot validly be trans
ferred to infidels, public apostates, heretics, schismatics, persons 
enrolled in secret societies condemned by the Church, or to any 
person excommunicated by a declaratory or condemnatory sen
tence. The written consent of the Ordinary is required to trans
mit validly the personal right of patronage to others. The condi
tions of the charter of a foundation and the rule of Canon 1470 
on the extinction of the right of patronage must be adhered to. 
If there is question of the real right of patronage, and the prop
erty to which the right is attached passes into the hands of the 
persons mentioned in the first part of this Canon, the right of

"November 12, 1922; Acta Ap. Sedis, XIV, 663.
"February 14, 1920; Acta Ap. Sedis, XII, 163. 
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patronage remains suspended (Canon 1453). No right of pa*  
tronage is admitted, unless it is proved by authentic document or 
other legitimate proofs (Canon 1454).

1459. The privileges of patrons are as follows:
(1) the right to present a cleric to the vacant church or 

vacant benefice;
• (2) if a patron without his fault is reduced to great poverty, 

he is in equity entitled to receive sustenance from the church or 
benefice, provided there are sufficient revenues to fulfill the obli
gations of the church or benefice and to give proper support to 
the holder of the benefice. The patron is entitled to maintenance, 
though he had renounced his right of patronage in favor of the 
Church, and though a pension was reserved to the patron at the 
time of the foundation of the benefice, if such pension does not 
suffice to relieve his poverty;

(3) if the legitimate customs sanction it, the right to have in 
the church of their patronage the coat of arms of their family or 
ancestry, precedence before all other lay persons in processions 
and similar functions, and a more prominent seat in church but 
wtnde the sanctuary and without a canopy (Canon 1455).

. Wives exercise the right of patronage personally; and minors 
-tni'ough their parents or guardians, but if the parents or guard
ians are non-Catholics, the right of patronage remains suspended 
in the meantime (Canon 1456).

Right of Presentation Defined

1460. Unless the laws of the foundation or legitimate custom 
prescribed a shorter time, the right of presenting a cleric to a 
benefice must be exercised within four months from the time that 
the patron is notified of the vacancy by the authority who has 
the right to institute the cleric in the benefice. This rule applies 
to all rights of patronage, whether laical, ecclesiastical, or mixed. 
The patron must present one of the men who has successfully 
passed the concursus or the examinations, if it is a benefice which 
.must be conferred by concursus (Canon 1457).

If the presentation has not been made within the prescribed 
time, the church or benefice may in that instance be conferred 
freely by the ecclesiastical authority. If a controversy arises, 
either about the right of presentation between the Ordinary and 
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the patron or between several patrons, or about the right of 
preference between several men presented, and the controversy 
cannot be settled within the time prescribed for the presentation, 
the conferring of the benefice shall be suspended until the con
troversy is settled. Meanwhile, the Ordinary shall, if necessary, 
appoint an administrator of the vacant church or benefice 
(Canon 1458).

Several Patrons of One Benefice or Church

1461. If there are several independent patrons, they may for 
themselves and their successors make an agreement to exercise 
the right of presentation in rotation. This agreement is not valid, 
unless the written consent of the Ordinary be added; but, once 
this consent has been given, it cannot validly be revoked either 
by the same Ordinary or his successors against the will of the 
patrons (Canon 1459).

1462. If the right of patronage is exercised by a body (for 
instance, the Cathedral Chapter), that cleric is considered pre
sented who has obtained the plurality of votes, as specified by 
Canon 101 in reference to elections. If after two ballots nobody 
has a plurality of votes, a third ballot is taken : if several candi
dates are tied with the largest number of votes in this third 
ballot, so that nobody has a plurality of votes, all who have an 
equal number are to be considered presented. If several indi
vidual persons have the right of patronage, and they have not 
agreed among themselves to present candidates in rotation, that 
one is considered presented who has at least a relative plurality 
of votes; if several men are tied with the largest number of votes, 
all these are considered presented. The patron who has the right 
of patronage from several titles has as many‘votes in the presen
tation as he has titles. Every patron may, before the presenta
tion is accepted, present not only one but several men, both 
simultaneously and successively, provided he does so within the 
time limited for presentation and does not exclude those whom 
he first presented (Canon 1460).

1463. Nobody can present himself, nor combine with other 
patrons to complete the number of votes necessary for his pre
sentation (Canon 1461). The law does not forbid the presenta
tion of one of the patrons, but the one who is to be presented
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cannot vote for his own presentation without violating Canon 
1461, which forbids a patron to present himself.

1464. If the church or benefice is to be filled by concursus 
(competitive examinations), neither a clerical nor a lay patron 
can present any other cleric than one of those who has legiti
mately been approved by concursus (Canon 1462). In accord
ance with this, parishes and other benefices subject to laical right 
of patronage, which by particular law (such as the charter of 
the foundation of the benefice) or by custom are subject to the 
concursus, must be conferred by concursus. In that case the 
patron cannot present anyone but a cleric who has already been 
approved in the concursus. So declared the Committee for the 
Authentic Interpretation of the Code on November 12, 1922“

1465. The cleric presented must be qualified—that is to say, 
on the day of presentation, or at least on the day on which he 
accepts the presentation, he must have all the qualifications 
which are demanded either by the common law, or the particu
lar law, or the charter of the foundation of the benefice in ques
tion. (Canon 1463).

Admission of Presentation by the Local Ordinaby

1466. The presentation must be made to the local Ordinary, 
who has the right to judge whether the person presented is quali
fied. The Ordinary must, according to Canon 149, make careful 
investigation and get the necessary information, even secretly if 
necessary, to form his judgment about the qualifications of the 
man presented. The Ordinary is not obliged to make known to 
the patron the reasons why he does not admit the person pre
sented (Canon 1464).

If the person presented was rejected by the Ordinary as not 
qualified, the patron may, within the time specified by Canon 
1457, present another person; if the time has elapsed through 
the neglect of the patron, he loses his right for that instance. 
If, after the rejection of the first man presented, the patron pre
sents another and he also is rejected, the church or benefice may 
for that instance be filled by the free choice of the Ordinary. 
However, if the patron or the person presented appeals to the 
Holy See within ten days after the notification of the Ordinary

Acta Ap. Sedis, XIV, 663.
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that the candidate has been rejected, the conferring of the bene
fice is suspended until the end of the controversy, and in the 
meantime the Ordinary shall, if necessary, appoint an adminis
trator to the vacant church or benefice. If the presentation is 
vitiated by simony, it is automatically void by law, and so is the 
appointment to the church or benefice, if it perhaps took place 
(Canon 1465).

Acceptance of Presentation by the Candidate and 
Canonical Institution

1467. If the cleric has been legitimately presented and found 
qualified and accepts the presentation, he has the right to 
canonical institution. The right to grant canonical institution 
or conferring of the benefice is vested in the local Ordinary; 
the vicar-general may give it by special mandate only. If sev
eral qualified men were presented, the Ordinary chooses the 
one whom he believes before God to be better qualified (Canon 
1466).

The canonical appointment of a man whose presentation to 
any benefice has been accepted, though no care of souls is at
tached to it, must be granted within two months from the date 
of the presentation, if no impediment justifies a longer delay 
(Canon 1467). If the man presented renounces his claim before 
the canonical appointment, or if he dies, the patron has again 
the right to present another (Canon 1468).

Obligations of Patrons

1468. The obligations or duties of patrons are as follows:
(1) toadvise the local Ordinary when they see that the goods 

of the church or benefice are squandered, but they may not inter
fere in the administration of these goods;

(2) to rebuild the church if it collapses, or to make the re
pairs which the Ordinary judges necessary, if they hold the right 
of patronage for reason of having built the church, unless the 
burden of rebuilding or repairing the church rests on others, 
according to the rules of Canon 1186;

(3) if the patron derives the right of patronage from the 
endowment of the church benefice, to supply the revenue, in case 
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the income of the church or benefice fails to such an extent that 
divine worship cannot be carried on in that church with proper 
respect, or the benefice cannot be conferred for lack of income 
assuring the maintenance of the beneficiary.

If the church has collapsed or stands in need of necessary 
repairs, or if the revenue of the benefice fails, as stated in this 
Canon, the right of patronage remains suspended for the time. 
If the patron, within the time to be specified by the Ordinary 
under penalty of forfeiting forever the right of patronage, has 
rebuilt or repaired the church, or increased the revenue, the 
patronage revives; otherwise it ceases automatically without any 
further declaration (Canon 1469).

Cessation of the Right of Patronage

1469. Besides the case mentioned in the last paragraph of the 
preceding Canon, the right of patronage ceases:

(1) if the patron has renounced his right. The renunciation 
may L-e done by renouncing the entire right or part of the rights; 
bi:*  ‘--enunciation, however, can never affect the rights of other 
p?d.; gt/s if there are several in the same church or benefice;

...i 2) if rhe Holy See has recalled the right of patronage, or 
frss permanently suppressed either the church itself or the bene- 

. (3) if a legitimate prescription against the right of patronage
huG been established;

(4) if the property or object to which the right of patronage 
adheres has perished, or if the family, relatives, or line, to which 
the patronage is reserved by the charter of the foundation, has 
become extinct. In the latter case, the patronage does not be
come an hereditary patronage, nor can the Ordinary validly per
mit the donation of the right of patronage to another;

(5) if, with the consent of the patron, the church or benefice 
is united to another of free conferment, or if, with the patron’s 
consent, the church passes into the hands of a corporate body 
having the right of election, or into the hands of regulars;

(6) if the patron has attempted to transfer the right of pa
tronage to another by a simoniacal agreement; if the patron falls 
into apostasy, heresy, or schism; if he has unjustly usurped, and 
retains, the goods and rights of the church or benefice; if he has, 
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either in person or through another, killed or mutilated the rector 
or another cleric assigned to the service of the church of his 
patronage or of the benefice. Through the commission of these 
crimes the guilty patron alone loses the rights of patronage, with 
the exception of the last crime (killing or mutilating), by which 
his heirs also forfeit the right. The right is lost by these crimes 
after a declaratory sentence. Patrons who have incurred a cen
sure or infamy of law, are, after a condemnatory or declaratory 
sentence, suspended from the exercise of the right of patronage 
for as long a time as the censure or infamy lasts (Canon 1470).

Special Concession by the Holy See of Right of Presenta
tion Does Not Constitute Patronage

1470. If the Holy See concedes to somebody, either by Con
cordat or in any other way, the right to present a cleric for a 
vacant church or benefice, the right of patronage does not arise 
from this concession, and the privilege of presentation must be 
strictly interpreted according to the wording of the indult 
(Canon 1471).

Chapter V
OF THE RIGHTS AND DUTIES OF BENEFICIARIES

1471. Every beneficiary enjoys all the temporal and spiritual 
rights attached to his benefice from the moment of taking legiti
mate possession of his benefice (Canon 1472). Though the bene
ficiary has other goods besides those of the benefice, he may freely 
make use of the revenues of the benefice for his proper mainte
nance. He is, however, bound by obligation to spend the su
perfluous income for the benefit of the poor or charitable institu
tions without prejudice to the right ceded to Cardinals by Canon 
239, § 1, n. 19 (Canon 1473). If the reception of a certain order 
is required for the obtaining of a benefice, the beneficiary must 
have received that order before the benefice is conferred on him 
(Canon 1474).

Duties of Beneficiaries

1472. The beneficiary is obliged to fulfill faithfully the spe
cial duties attached to his benefice, and he has besides the obliga-.
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tion to recite daily the canonical hours. If, without legitimate 
excuse, he fails to satisfy the obligation of reciting the canonical 
hours, he forfeits a portion of the income in proportion to tbe 
extent of his neglect, and he is bound to give that portion of tbe 
income to the church fund, or to the diocesan seminary, or to the 
poor (Canon 1475). Authors observe in reference to this penalty 
that, if the income of the benefice is so small that it is a meager 
salary even for the other duties attached to the benefice (besides 
the obligation of the Divine Office), the obligation to sacrifice a 
portion of the income for the neglect of the Divine Office is not a 
grave obligation.

1473. The beneficiary must administer the goods and prop
erty of his benefice according to the rules of Canon Law, and, 
if through neglect or other fault he injuries the benefice, he is 
bound to repair the damage, and is to be forced by the local 
Ordinary to do so; if he is a pastor, he may be removed from 
the parish in the manner prescribed by Canons 2147-2161 
(Canon 1476).

The expenses connected ordinarily with the administration of 
the goods of the benefice and the collecting of the revenue must 
be borne by the beneficiary. Expenditures for extraordinary re
pairs of the residence belonging to the benefice must be borne by 
those who have the obligation to repair the church of the benefice, 
unless the ch arter of the foundation or legitimate agreements or 
customs rule otherwise. Minor, repairs incumbent on the bene
ficiary must be made as soon as possible to avert the necessity of 
greater repairs (Canon 1477). The local Ordinary is under obli
gation to ensure, even through the vicars-forane (deans), that 
the goods of benefices are conserved and properly administered 
(Canon 1478)’

1474. In renting the goods of the benefice, it is forbidden, 
without the permission of the local Ordinary, to collect the rent 
in advance for more than six months. In extraordinary cases tbe 
Ordinary shall make prudent regulations so that such renting 
shall not impair the interests of a church or institution or of tbe 
successors to the benefice (Canon 1479).

1475. Unless legitimate custom or special and properly ap
proved laws have established another mode of just settlement, tbe 
annual income of the benefice shall be divided between a new 
beneficiary and his predecessor or (in case of death) his heirs, in
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proportion to the time that each has held the benefice. In this 
division of the revenue, all the receipts and expenditures of the 
year shall be taken into consideration (Canon 1480).

1476. The income accruing during the vacancy of a benefice, 
after the deduction of the expenditures of any kind and the pay
ment of the salary of the administrator mentioned in Canon 472, 
n. 1, is to be divided as follows: one-half goes to the endowment 
of the benefice or the common fund of beneficiaries of the church, 
the other half goes to the sacristy, or church fund. If there exists 
a legitimate custom by which the entire income accrued during 
the vacancy goes to the common good of the diocese, that custom 
is to be followed (Canon 1481).

1477. With reference to the so-called annates {media annata), 
these shall be retained in places wherever existing, and the 
statutes and laudable customs in force in the various places con
cerning these annates shall be observed (Canon 1482). The 
media annata was a tax levied upon the first year’s income of a 
non-consistorial benefice and paid to the Roman Pontiff by the 
beneficiary: according to Vermeersch-Creusen this tax amounted 
to one-half the income.23

1478. The goods of the mens a episcopalis must be carefully 
administered by the bishop. The episcopal residence is to bo 
kept in good condition, and must be repaired with the funds of 
the mensa episcopalis, whenever this burden does not by special 
law rest on others. Every bishop must see that an exact inven
tory is prepared of the furniture and movable property pertain
ing to the episcopal residence and belonging to the mensa episco
palis, in order that such property may be transmitted safely and 
in its entirety to his successor in the bishopric (Canon 1483). 
The mensa episcopalis is considered a legal person in Canon Law. 
In the United States the bishopric as such is usually not en
dowed; wherefore, the bishops gets their salary through the 
cathedraticum and other assessments on the parishes for diocesan 
expenditures.

Epitome,” II, n. 806. Cfr. Ferraris, “Bibliotheca,” I, 244, s. v. Jnnata.
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Chapter VI

OF RENUNCIATION AND EXCHANGE OF BENEFICES

1479. The Ordinary shall not accept the renunciation of a 
benefice by a cleric in major orders, unless it is certain that lie 
has from other sources the necessary means for respectable main
tenance, or unless he has made his religious profession as pre
scribed in Canon 584 (Canon 1484). The renunciation of the 
benefice which was the cleric’s title of ordination is null and 
void, unless explicit mention is made that the cleric was or
dained under the title of that benefice, and another legitimate 
title is substituted with the consent of the Ordinary (Canon 
1485). The titles of ordination are defined by Canon 979 of the 
Code. The title of a benefice is the ordinary title for secular 
clerics; patrimony and pension are secondary titles. The extraor
dinary title of “service of the diocese” is admitted, when none 
of the three other titles is available (cfr. Canon 981).

1480. The renunciation of benefices in favor of others, or 
under some condition which affects the conferring of the bene
fice or the use of its income, cannot be accepted by the Ordi
nary except in cases where the benefice is in litigation and the 
renunciation is made by one of the litigants in favor of the other 
(Canon 1486). The Committee for the Authentic Interpretation 
of the Code decided that the local Ordinary can accept the renun
ciation of a parish under the condition that the resigning pastor 
receive a pension from the parish for the rest of his life. The 
pension may not exceed one-third of the net revenue of the 
parish, as stated in Canon 1429.24

Exchange of Benefices

1481. The exchange of two benefices may be validly made only 
when the needs or interest of the Church, or another just cause, 
requires it: the exchange must never revert to the detriment of 
others, and the consent of the patron (if there be any) and also 
of the local Ordinary is required. The vicar-capitular cannot 
give the consent, and the vicar-general can give it by special 
mandate only. The precepts of Canon 186 regarding the formal-

81 May 20, 1923; Acta Ap. Sedis, XVI, 116. 
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ities of resignation must be observed in every instance. The 
Ordinary shall within one month either give or refuse his con
sent; the exchange is valid from the moment when the consent 
of the Ordinary is given. The exchange of benefices cannot be 
permitted by the Ordinary if both or either of the two benefices 
is reserved to the Holy See (Canon 1487).

If the benefices to be exchanged are unequal, no compensation 
may be made by the reservation of some of the revenues of the 
benefice, or by payments of money, or payment of anything that 
has money value. The exchange cannot be made between more 
than two beneficiaries (Canon 1488).

TITLE XXVI

OF OTHER NON-COLLEGIATE INSTITUTES OF THE 
CHURCH

1482. Hospitals, orphanages, and other like institutions des
tined for works of religion or for spiritual or temporal charity, 
may be erected by the local Ordinaries, and by their decree made 
legal persons in the Church. The local Ordinary shall not ap
prove these institutions unless the purpose of their foundation 
is really useful, and unless after mature consideration he believes 
the endowment sufficient, or there is a reasonable certainty that 
sufficient means will be obtainable to realize the purpose of the 
institution. The administration of the goods of these institu
tions is in the hands of the rector of each institution, according 
to the rules laid down in the charter of the foundation. The 
rector is bound by the same obligations and enjoys the same 
rights as the administrators of other ecclesiastical goods (Canon 
1489).

1483. In the charter of the foundation the founder should 
accurately define the entire constitution of the institute, its pur
pose, the endowment, administration and government, the use 
of the revenue, and the successor to the goods in case of the ex
tinction of the institute. This charter should be made in dupli
cate, and one copy is to be kept in the archives of the institute, 
and the other in the diocesan archives (Canon 1490).

1484. The local Ordinary has the right and duty to visit all 
institutions of this kind, even those which are erected as a legal 
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person and however exempt. Even though the pious founda
tion has not been created a legal person, and has been entrusted 
to a religious community, the foundation is entirely subject to 
the jurisdiction of the local Ordinary if the religious house 
belongs to a diocesan organization. If the religious in charge 
of the pious foundation belong to an organization of papal law, 
the foundation is subject to the supervision of the local Ordinary 
in all matters pertaining to the teaching of religion, moral con
duct, exercises of piety, and the administration of the sacraments 
(Canon 1491).

1485. Even though a pious institute is exempted from the 
jurdisdiction and visitation of the local Ordinary by the terms 
of the foundation, or by prescription, or by Apostolic privilege, 
the local Ordinary has nevertheless the right to demand an ac
count of its finances, every contrary custom being condemned. If 
the founder of a religious or charitable institute desires that the 
administrators shall not be obliged to give an account to the local 
Ordinary’, the foundation shall not be accepted (Canon 1492).

It is a principle firmly established in Canon Law that the 
local Ordinary is the supreme supervisor of all ecclesiastical 
goods and property in his territory. The law makes special pro
vision for the management of the finances of religious congrega
tions, in so far as their own affairs are concerned. If, however, 
they are trustees or administrators of ecclesiastical goods that 
are not strictly speaking goods of their own community but 
ecclesiastical goods devoted to religious and charitable purposes, 
they are bound to give an account of the management of the fi
nances to the local Ordinary. The Code is very explicit on this 
point, and forbids the Ordinary to establish a pious foundation 
for religious or charitable purposes as an ecclesiastical person or 
entity, if the founder wants it in its financial administration to 
be independent of the authority of the local Ordinary.

1486. The local Ordinary shall see that the pious intentions 
of the faithful expressed in the foundation of religious or chari
table institutes are fully complied with (Canon 1493). Without 
the pel-mission of the Holy See, these institutes cannot be sup
pressed, united, or diverted to uses foreign to the intentions of 
the founders, unless the agreement or charter drawn up at the 
time of their foundation rules otherwise (Canon 1494).
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PART SIX

OF THE TEMPORAL GOODS OF THE CHURCH

1487. The Catholic Church and the Apostolic See have an 
inherent right freely and independently of the civil power to 
acquire, keep, and administer temporal goods for the prosecu
tion of the proper purposes of the Church. Also individual 
churches, and other moral persons which have been created legal 
persons by the ecclesiastical authority, have the right to acquire, 
keep and administer temporal goods, according to the laws of the 
Sacred Canons (Canon 1495). The Church has, moreover, the 
right independently of the civil power to demand from the faith
ful the necessary means for conducting divine worship, for the 
decent maintenance of the clergy and other ministers, and for 
her other proper purposes (Canon 1496).

The right which the Church here claims follows as a logical 
sequence from the divine institution of the Church. If one ad
mits that Christ established the Church as a society which was to 
continue His work in the spiritual government and guidance of 
mankind by organized effort, one must also admit that Christ 
gave that Church all the powers and rights incident to the work 
He committed to her. These fundamental questions are not dealt 
with at length in Canon Law, since they belong to other branches 
of theology. The reader may consult the standard works on the 
Jus Publicum Ecclesiasticum, which treat these points in detail.1

1488. By the term ecclesiastical (joodsare understood [all tem
poral goods, corporeal (movable and immovable) and incorpor
eal, real and personal, which belong cither to the Universal 
Church, or to the Apostolic See, or to individual ecclesiastical 
legal persons^ By sacred goods are meant[xhose which have been 
dedicated to divine worship by consecration or blessing]; by prec
ious goods (pretiosa) Jthose which have a notable value for artis
tic or historical reasons or because of the material of which they 
are composed) (Canon 1497).

In the succeeding Canons the term Church signifies not only 
‘Cardina) Cavagnis, “Institutiones Juris Publici Ecclesiastici” (Rome, 

1906). See also Cappello, “Sumina Juris Publici Ecclesiastici” (Rome, 
1923), wherein a list of the special works on this subject is given; Ryan 
and Millar, “The State and the Church” (New York, 1924). 
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the Universal Church or the Apostolic See, but also every legal 
person in the Church, unless the contrary is apparent from the 
context of the law, or the nature of the matter under discussion 
(Canon 1498).

title xxvn

OF THE ACQUISITION OF ECCLESIASTICAL GOODS

1489. The Church can acquire temporal goods by all just 
means which are sanctioned in the case of others by the natural 
or the positive law. The ownership of the goods belongs, under 
the supreme authority of the Apostolic See, to that legal person 
which acquired these same goods legitimately (Canon 1499).

The Church proceeds in the same manner as the State in the 
matter of property. In civil law there are the individual citizens 
holding right and title to their own property, and there are cor
porations created by law to have and hold property. The Church 
is chiefly concerned with property rights of the legal ecclesiasti
cal persons, for the property of individual persons (for instance, 
a priest or a bishop) is not ecclesiastical property, if they hold it 
in their own right. Though a priest may have no other property 
but the savings from his salary received as an assistant or a pas
tor, still he holds that in his own right, and it is not ecclesiastical 
property.

1490. When the territory of a legal ecclesiastical person is 
divided so that either a part of it is united to another legal per
son, or a new and distinct legal person is created by the separated 
territory, the common goods which were destined for the benefit 
of the entire territory, and also the debts contracted for the 
whole territory, shall be divided in proper proportion and in all 
fairness by the competent ecclesiastical authority which orders 
the division. The intentions of founders and benefactors, ac
quired legal rights, and special laws governing legal persons must 
be respected (Canon 1500).

1491. If a legal person ceases to exist, its goods shall belong 
to the immediately superior legal person, subject always to the 
will and intentions of the founders and benefactors, lawfully ac
quired rights, and the special laws which governed the extinct 
person (Canon 1501).
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1492. The payment of the decima and primitia shall be gov
erned by the special laws and laudable customs of each country 
(Canon 1502). The decima (tithes or tenth part) of the fruits 
of one’s property or income were demanded in ancient times by 
the law of the Church as an annual tax to the Church. Pope 
Gregory VII condemns in severe terms those who refused to pay 
the decima, saying that they should know that they are guilty of 
the erime of sacrilege and incur the danger of eternal damna
tion.  The Council of Trent insists on the payment of these 
tithes.  At present there is no general law demanding payment 
of tithes, but, if there is a special law or custom in some country 
requiring their payment, the Church insists on its observance. 
The primitia (or first fruits of fields, vineyards, orchards, gar
dens, etc.) originally referred to the first crop that was obtained 
from new fields or gardens, the first offspring of animals, etc. 
Following the example of the Old Testament, the Christians in 
many places introduced the custom of offering the first fruits.

2
3

4
1493. Private individuals, both clerics and laymen, are for

bidden to collect alms for any charitable or ecclesiastical insti
tution or purpose without the written permission of the Apos
tolic See or their proper Ordinary and of the Ordinary of the 
place where the collection is to be made. The regulations of 
Canons 621-624 regarding the collection of alms by religious 
organizations are not affected by this Canon (Canon 1503).

Taxation Power of Local Ordinaries

1494. All churches or benefices subject to the jurisdiction of 
the bishop, and all confraternities of lay persons, must pay 
annually to the bishop as a token of submission the cathcdrati- 
cuni or a moderate tax, the amount of which is to be determined 
in accordance with the regulations of Canon 1507, unless it has 
already been fixed by ancient custom (Canon 1504).

The Sacred Congregation of the Council has declared that the 
cathedraticum must be the same for all churches, chapels, and 
benefices subject to the bishop; it is not to he figured in propor
tion to the revenue of a church, or the number of parishioners,

* Decretum Gratiani, c. 1, C. XVI, qu. 7.
3 Sessio XXV, cap. 12, De Reform.
‘Ferraris, “Bibliotheca,” VI, s. v. Primitia. 
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etc. The Bishops of France had complained that they could not 
pay for the maintenance of the chancery office from the ordinary 
fees, and needed therefore some source of revenue to defray the 
expenditures. The Sacred Congregation states that this is not the 
purpose of the cathcdraticuni, and that they could assign part of 
the contributions of the Catholics of France (known as the denier 
du culte) to the chancery office.5

The Sacred Congregation of the Council has ruled that the 
cathcdraticuni is not due to the administrator or any other per
son who rules the diocese during the vacancy, for during the 
vacancy no cathcdraticuni is to be paid.0

1495. If some special need of the diocese requires it, the 
bishop may impose an extraordinary small tax on all benefi
ciaries, both secular and religious, besides the seminary tax 
mentioned in Canons 1355-1356 and the pension on benefices 
spoken of in Canon 1429 (Canon 1505). Other taxes for the 
benefit of the diocese, or in favor of a patron, may be imposed 
by the bishop on churches, benefices, and other ecclesiastical insti
tutions subject to him only at the time of foundation or conse
cration ; no tax may be imposed on Mass stipends, whether ordi
nary’- stipends or those of foundation Masses (Canon 1506).

1496. Subject to the precepts of Canons 1056 and 1234, the 
determination of the fees to be paid throughout the whole ecclesi
astical province for various acts of the so-called voluntary juris
diction [which means here the concession of dispensations and 
other favors], for the execution of rescripts of the Holy See. or 
on the occasion of the administration of the Sacraments and sac- 
ramentals, is vested in the Provincial Council or a convention of 
the bishops of the province: however, such determination has no 
force until it has been first approved by the Holy See. The fees 
for judicial acts are to be determined according to the precept of 
Canon 1909 (Canon 1507). Taxes or fees should be imposed with 
discretion. Moreover, the schedule of taxes should be drawn up 
by the bishops guided by the Bull of Pope Innocent of October 
8, 1678, Canons 1507, § 1, 1234, and 1056 of the Code, and the 
Decree of the Sacred Congregation of the Council issued on June 
10, 1896. Finally, as the Sacred Congregation declared, it should 
determine each tax or fee definitely, and not by fixing a maxi-

6 March 13, 1920 (Acta Ap. Sedis, XII, 444).
“August 20, 1917 (Acta Ap. Sedis, IX, 497). 
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mum and minimum fee for each between which extremes each 
Ordinary may determine the fees or taxes for his own diocese 
according to its circumstances.7

In matrimonial dispensations the local Ordinary cannot de
mand any more than a small offering to cover the expenditures 
of the chancery office (cfr. Canon 1056) ; the stipend for funeral 
services shall be fixed by each local Ordinary (cfr. Canon 1234).

Acquisition of Ecclesiastical Goods by Prescription

1497. The method of acquiring goods and rights and freeing 
oneself from obligations by prescription, as found in the civil 
law of the individual countries, is adopted by the Church in 
connexion with ecclesiastical goods, except within the limitations 
prescribed by the following Canons (Canon 1508).

1498. The following goods and rights are not subject to pre
scription :

(1) those which are of divine law, whether natural or posi
tive;

(2) those which can be obtained only by Apostolic privi
lege;

(3) those spiritual rights which lay persons are incapable of 
acquiring, if there is question of prescription in favor of lay 
persons;

(4) the certain and undisputed boundary lines of ecclesi
astical provinces, dioceses, parishes, vicariates and prefectures 
Apostolic, abbacies and prelatures nullius;

(5) stipends and obligations of Masses;
(6) ecclesiastical benefices without title;
(7) the right of visitation and obedience, if this would entail 

that the subjects cannot be visited by any prelate and are no 
longer subject to any prelate;

(8) payment of the cathcdraticum (Canon 1509).
As neither the ecclesiastical nor the civil authority has power 

to change matters regulated by the divine law, no human author
ity can tolerate prescription which involves a violation of the 
divine law. Thus, for example, certain spiritual powers and 
rights are by the law of Christ attached to the office of the Su
preme Pontiff and to that of the bishop, and in the case of these

'December 11, 1920; Acta Ap. Sedis, XIII, 350. 
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no prescription avails.* Those tilings which cannot validly be 
done except by Apostolic privilege (e.g., the administration of 
Confirmation or the conferring of the tonsure and minor orders), 
cannot be obtained by prescription. Lay persons cannot acquire 
those spiritual rights for the possession of which they are in
capacitated either by divine or by ecclesiastical law (e.g., laymen 
are incapable by divine law of holding ecclesiastical jurisdiction; 
by ecclesiastical law they are incapacitated from acquiring the 
right of patronage, cfr. Canon 1450). The rule of the Code 
against the change of boundary lines between ecclesiastical prov
inces, dioceses, and parishes by prescription, is taken from the 
former law;8 if the boundary lines are uncertain or disputed, 
prescription is admitted.

1499. Mass stipends and the obligation to apply Holy Mass 
for a certain intention are not subject to prescription. The offer
ing made for the application of Mass belongs to the priest who 
said the Mass for the intention of the donor, and the Church does 
wt admit prescription in violation of the right of the priest to 
he offering. On the other hand, the priest who is obliged to 
ipply Mass for a certain intention because of a stipend accepted 
by him, or in virtue of a benefice which he holds and to which 
the obligation of applying a certain number of Masses for certain 
intentions is attached, cannot free himself from the obligation by 
prescription. If the obligation to apply certain Masses rests with 
a body of men (e.g., the Cathedral Chapter), and the statutes of 
this body places the obligation on certain of its members, pre
scription may put the burden on other members, as was admitted 
by the Sacred Congregation of the Council.0 The Code is not op
posed to this kind of a prescription, for in the case cited the 
prescription does not involve either the Mass stipends or the obli
gation of applying the Masses: the entire Chapter gets the bene
fit of the money or property, which was given to the Chapter 
with the obligation of saying some Masses for the donor; the 
fulfillment of the obligations of the Chapter is apportioned 
merely by the statutes of the Chapter, and against these statutes 
prescription may be invoked.

1500. According to Canon 147, ecclesiastical offices cannot be
• Decretales Greg. IX, c. 9, De Praescriptionibus, lib. II, tit. 2G; and c. 4, 

De larochis et alienis Parochianis, lib. Ill, tit. 29.
“April 27, 1901 (Acta S. Sedis, XXXIV, 100). 
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obtained without appointment by the competent ecclesiastical 
superior; the same rule applies to benefices, because a benefice 
consists of a sacred office with the right to receive the income 
from the goods with which the office is endowed (cfr. Canon 
1409). Without the title to a benefice, a cleric cannot obtain a 
benefice by prescription. The appointment to the benefice may 
be invalid, but there must be some title under which apparently 
the benefice was rightfully obtained. The titulus coloratus (the 
color or appearance of a true title, by which one holds a benefice) 
suffices, and, according to Canon 1446, if he has remained in 
undisputed possession for three years, provided no simony was 
committed in securing this possession, the cleric obtains the bene
fice by legitimate prescription. Good faith, however, is necessary, 
not only when he first took possession of the benefice, but also 
for the entire three years necessary to get valid title to the bene
fice by prescription (cfr. Canon 1512).

1501. The right of visitation and the right to command obedi
ence are proper to the ecclesiastical superior. The essential con
stitution of the Catholic Church declares that all members of the 
Church are subject to the Supreme Pontiff, and that, besides 
obedience to the Supreme Pontiff, the inhabitants of a diocese or 
the subjects of a religious organization owe obedience also to the 
head of the diocese or the religious organization. Canon Law 
admits prescription in connexion with the rights of inferior au
thorities, but no prescription is or can be admitted in the Church 
by which one can free oneself from the rights of every superior 
authority. The Church has admitted the exemption of certain re
ligious organizations from the authority of the local Ordinary by 
making the organizations directly subject to the Holy See, but 
even this exemption has been considerably reduced.10

1502. The cathedraticum is defined by the Code as a token or 
acknowledgment of the submission and obedience to the bishop 
of all legal ecclesiastical persons of the diocese (cfr. Canon 1504), 
and no prescription excuses one from the duty to pay the cathe
draticum.

1503. Sacred things which may be possessed by private indi
viduals can be acquired by prescription by private persons, who 
however may not use them for profane purposes. If these things 
have lost their consecration or blessing, they may be acquired

“ Decretales Greg. IX, cc. 12 and 1C, De Prescript., lib. II tit. 26. 
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and used for profane—but not mean or unworthy—purposes. 
Sacred things which may not be possessed by private persons 
cannot be acquired by prescription by such persons; one legal 
ecclesiastical person can acquire through prescription sacred 
things owned by another legal ecclesiastical person (Canon 1510). 
The legal ecclesiastical person holds a more favorable position in 
so far as private individuals cannot make use of the right of 
prescription in the case of sacred things owned by legal persons 
(church, charitable or religious institutions), -while the legal per
son is not prohibited from using the right of prescription against 
things held by private individuals.

1504. Only a prescription of one hundred years7 duration 
is valid in the case of immovable property, precious movable 
goods, and rights and personal and real claims of the Holy See. 
Goods, property, and rights of any other legal ecclesiastical per
son can be acquired by a prescription of thirty years (Canon 
1511).

In the former Canon Law the time required for prescription 
against immovable ecclesiastical property was forty years; in 
Canon 1511 the Code appoints a shorter period of thirty years. 
What rule must be applied to prescriptions already begun under 
the former law? According to a decision of the Holy Roman 
Rota given in a case of this kind, the rule of the former law is to 
be applied to such prescriptions, except in cases in which the 
difference of time required by the former law and the law of the 
Code is so great that the time required by the Code has elapsed 
before that required by the former law. Thus, if the former law 
required one hundred years for prescription while the new law 
requires only thirty; and if at the promulgation of the Code one 
had already completed fifty years of prescription under the for
mer law, he does not have to wait fifty but only thirty years more 
to be computed from the time -when the Code came into force.11

1505. No prescription is valid, unless it is based on good 
faith, not only at the moment of entering into possession but 
during the whole time required for prescription (Canon 1512).

The general principle of Canon 1508 that the Church adopts 
in its Code the civil law on prescription is modified in certain 
points by Canons 1509-1512. First, the Church excepts certain 
goods and rights from prescription (cfr. Canon 1509); it modi-

11 June 21, 1924; Acta Ap. Sedis, XVI, 478.
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fies the right of prescription in reference to sacred things (cfr. 
Canon 1510) ; furthermore, it makes certain persons privileged, 
namely, the Apostolic See and legal ecclesiastical persons (cfr. 
Canon 1511). The exception in favor of the Holy See is the 
same as it was in the law of the Decretals; the exception in favor 
of the other legal ecclesiastical persons extended to forty years 
in the former Canon Law, while the Code limits the period to 
thirty years.12 If, by special concession of the Holy See, some 
ecclesiastical legal person (e.g., certain Religious Orders) have 
received the privilege from the Holy See that only a prescription 
of fifty, sixty, or more years applies in the case of their goods 
and rights, that privilege still exists.

A very important canonical rule of prescription is that which 
states that good faith is essential, not only at the beginning, but 
during the entire period of prescription. In the civil law the 
question of good faith is not of much importance, and it cannot 
be, because good faith is mostly a matter of the internal forum. 
The Fourth Lateran Council was very emphatic in demanding 
good faith in the beginning as well as during all the time requi
site for prescription, and declared that no prescription, canonical 
or civil, was valid without good faith.13

In the civil law of the United States we have prescription 
chiefly in reference to rights over real estate, adverse possession 
of the real estate itself, and the statute of limitations which bars 
claims for payment of debts after a certain period. If one allows, 
even by mere inaction, another to use one’s retd estate or exercise 
certain rights over it (e.g., the use of a path or driveway through 
the property) for the statutory limit of time (which varies in 
different states, but is usually twenty years), the latter has a 
vested right to use the property or exercise that right over it. 
The adverse possession of another’s land, if occupation of the 
land is taken openly and remains undisturbed for the statutory 
period (usually twenty years or less), ripens into a title to the 
land. The statute of limitations has the effect that certain debts 
cannot be enforced by the creditor, if his claim extends back be
yond the statutory period of time. That period varies in the dif
ferent states, not only in reference to different kinds of debts, but 
even in regard to the same kind of debts. The law, however, ad-

u Decretales Greg. IX, cc. 14 and 8, De Praescriptionibus, lib. II, tit. 26. 
13Decretales Greg. IX, c. 20, De Praesc., lib. II, tit. 26. 
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mits that the debt itself is not wiped out by the statute of limita
tion, but the creditor is barred from enforcing the debt, if the 
debtor avails himself of the statute and pleads it in his defence. 
The Code does not admit any prescription without good faith. 
If, therefore, a person knows that he owes a debt and has not paid 
it, no lapse of time frees him from the obligation to pay the debt. 
Good faith is likewise required in prescription which affects real 
estate, either as to the title to land, the acquisition of rights over 
it, or the escape from burdens resting on one’s real estate. With
out good faith, the lapse of the statutory time specified by the 
civil law does not confer any rights in conscience.14

14 Tanquerey, ‘‘Synopsis Thcol. Mora]. ” («5tli cd.), Ill, 101.
“February 17, 1930; Acta Ap. Sedis, XXII, 19G.

Donations and Bequests in Favor of Religion or Charity

1506. Persons who are entitled by the natural and the eccle
siastical law to dispose freely of their goods, may relinquish them 
in favor of religion or charity by direct donation or by a dona
tion to take effect after their death. In last wills made in favor 
of the Church the formalities of the civil law should, if possible, 
be complied with; if they were omitted, the heirs should be ad
monished to fulfill the wish of the testator (Canon 1513).

The Committee for the Authentic Interpretation of the Code 
has declared that, if last wills made in favor of a religious or 
charitable institute are invalid according to civil law, the injunc
tion of Canon 1513, § 2, is preceptive.15 Consequently, in such 
cases it is obligatory on the testator so to draw up his will that all 
formalities required by the civil law are fulfilled. If, however, 
they were omitted and the will rendered null and void in civil 
law, those concerned are under obligation to admonish the heirs 
to fulfill the wish of the testator, and the heirs are obliged in 
conscience to do so.

In the disposal of one’s goods in favor of religion or charity, 
a person has full freedom of action, if no obstacle is raised by 
the natural or the ecclesiastical law; the civil law is not consid
ered in this matter, except that the Church urges the donor to 
comply with the formalities of the civil law to avoid difficulties. 
It is evident that the Church claims exclusive jurisdiction over 
donations and bequests in favor of religion or charity. Before 
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the promulgation of the Code it was disputed whether donations 
and last wills made in favor of religion or charity by a person 
who has the right to dispose of his goods, were valid and binding 
in conscience, if they were made without the formalities of the 
civil law, and were therefore considered invalid before the State. 
The Code asserts the exclusive jurisdiction of the Church over 
this matter, and the commentators on the Code seem to agree that 
the Code closes the controversy. Vermeersch-Creusen explain 
why Canon 1513 uses the mild expression “moneantur heredes” 
—namely, to avoid pressing the obligation too hard and disturb
ing, perhaps, the good faith of persons who believe that, when 
the civil law pronounces the donation or bequest invalid, they can 
follow the law.10 The opinion that one might follow the civil law 
in bequests to religion or charity never found many supporters, 
and the Sacred Penitentiary plainly held the contrary, when, in 
a case decided January 10, 1901, it said that the practice of this 
Sacred Tribunal was to consider the Icguia pia (legacies in favor 
of religion or charity) valid and binding in conscience, but that 
the heirs were usually permitted by the Sacred Penitentiary to 
make a friendly settlement with the church or charitable insti
tute in whose favor the legacy was left.17

1507. The will of the faithful who leave their goods by dona
tion or last will to religion or charity shall be most faithfully 
executed, even in reference to the manner of administration and 
application of the goods, subject to the law of Canon 1515 
(Canon 1514). The Code here speaks of two kinds of donations 
—the donation pure and simple, and the donation “mortis 
causa,” which is conditioned on the death of the donor and in 
the civil law of the United States falls under the general class 
of conditional gifts. The Church strictly demands that the wishes 
of the donor who favors a church or charitable cause be carried 
out in the manner desired by him, unless he has attached a clause 
which denies the Ordinary the right to execute and supervise 
these donations and bequests.

1508. The Ordinaries are the executors of all donations and 
bequests made in favor of religion or charity. In virtue of this 
right, the Ordinaries have power and are obliged to see, even 
by visitation, that the pious intentions are complied with; other

““Epitome,” II, n. 835.
" Acta S. Sedis, XXXIV, 384. 
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delegated executors must give an account to the Ordinary after 
they have performed their office. Clauses denying this right of 
the Ordinaries, if added to last wills, are to be ignored (Canon 
1515).

The Code states that “Ordinaries” are executors; the local 
Ordinaries and the major religious superiors of exempt organi
zations are included in this term. If the donation or bequest or 
legacy is made in favor of an exempt religious organization in 
such a manner that it is destined for the Order or Congregation 
itself, the major religious superior of the exempt religious is the 
executor and supervisor of the donation or bequest; if it is given 
to the religious in favor of some work of charity or religion which 
they direct, the local Ordinary is the executor and supervisor of 
the donation or bequest (efr. Canons 1491-1492).

1509. The cleric or religious who has, either by way of dona
tion or by last will, received goods in trust for pious causes, must 
notify the Ordinary concerning the trusteeship, and describe all 
such goods, both movable and immovable, with the obligations at
tached to them. If the donor has explicitly and absolutely for
bidden all reference to the Ordinary in this manner, the cleric or 
religious shall not accept the trust. The Ordinary must demand 
that the goods received in trust be safely invested, and supervise 
the fulfillment of the pious intentions of the donor, as provided 
by Canon 1515 (Canon 1516). If a religious is put in trust of 
goods left in favor of any church of the place or of the diocese, 
or to help the residents or pious works of the diocese, the Ordi
nary spoken of in this Canon is the local Ordinary; otherwise, he 
is the Ordinary of the religious.

The law of the Decretals 18 and the Council of Trent19 al
ready contained the same regulation as Canon 1516. All funds 
donated or bequeathed for purposes of religion and charity in the 
diocese are under the supervision of the local Ordinary; the only 
exception is made in favor of exempt religious or clerical organi
zations for donations and bequests made in favor of the religious 
themselves and their churches and houses, in which cases the 
Ordinary of the religious has the obligation to see that the will of 
the donor is accomplished, and that the obligations attached to 
the donation or bequest are fulfilled. In demanding that a report 

18 Decretales Greg. IX, cc. 3, 6, 17, 19, De Testamentis, lib. Ill, tit. 26.
10 Sessio XXII, e. 8. De Reform.
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be made to the Ordinary of all donations and bequests, the Code 
has in view, as Cocchi remarks,20 cases in which a donation or 
bequest necessitates a continued administration, and not cases in 
which persons donate or leave by last will a certain sum of money 
either to buy some specified articles or to go into the common 
fund (e.g., of a hospital, childrens1 home, parish church, etc.). 
In the general report which these churches and institutions must 
render to the local Ordinary, these donations and bequests must 
of course also be specified and accounted for. Though the Code 
implies that a religious may be a trustee of funds given for re
ligion or charity, the Constitutions of the different organizations 
must be consulted to ascertain whether perhaps the particular 
Order or Congregation forbids it, as is done by the Constitutions 
of the Order of Friars Minor.21

1510. The reduction, mitigation, and commutation of testa
mentary requests are reserved to the Holy See, and shall be done 
only for a just and necessary cause. The local Ordinary has no 
power to modify last wills, unless the founder has explicitly 
conceded it to him. If, however, through no fault of the execu
tors, the execution of the imposed obligations has become im
possible because of a decrease of the revenue or some other 
reason, the Ordinary, after having heard all interested parties 
and adhering in so far as possible to the will of the founder, may 
reduce the obligations according to the laws of equity; the reduc
tion of Masses, however, is always reserved exclusively to the 
Holy See (Canon 1517). However, if the document or charter of 
the foundation expressly gives him the right, the Ordinary can 
reduce Mass obligations. So declared the Committee for the Au
thentic Interpretation of the Code.22

Canon 1517 speaks of last wills only, for, if the donor is still 
living and the income of the fund he donated for some religious 
or charitable purposes decreases, a readjustment can be made 
with his consent. The Code grants power to the local Ordinaries 
to readjust the obligations of last wills in the emergency men
tioned in Canon 1517; this right is reserved to the local Ordinary 
to the exclusion of Ordinaries of exempt clerical organizations of 
religious. The Council of Trent had ruled: “In alterations of

®“Commentarium,” VI, n. 195.
n Regula et Constitutiones Generales Fratrum Minorum (Quaracclii, 

1922), cap. IV, n. 234.
3 July 14, 1922; Acta Ap. Sedis, XIV, 529. 
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last wills—which alterations ought not to be made except for a 
just and necessary cause—the bishops, as delegates of the Apos
tolic See, shall, before the alterations aforesaid are carried into 
execution, ascertain that nothing has been stated in the prayer of 
the petition which suppressed what is true or suggests what is 
false. ’ ’23

TITLE XXVIII

OF THE ADMINISTRATION OF ECCLESIASTICAL GOODS

1511. The Roman Pontiff is the . supreme administrator and 
dispenser of all ecclesiastical goods (Canon 1518).

The title or ownership of ecclesiastical goods is vested in the 
individual legal ecclesiastical person, but it is an ownership of a 
peculiar type which in effect approaches trusteeship. The legal 
person who holds the title to church property and goods, is not 
free to use and dispose of the goods at will, as the owner of 
private property can do. Canon Law regulates the use and ad
ministration of ecclesiastical goods. That the Roman Pontiff is by 
his very office the supreme administrator and dispenser of all 
ecclesiastical goods, is evident from the very constitution of the 
Catholic Church. Great as his powers are as supreme adminis
trator, they are limited by the very nature of ecclesiastical goods, 
which are held in trust by ecclesiastical persons for the purposes 
of charity and religion.

1512. The local Ordinary has the duty of diligently supervis
ing the administration of all ecclesiastical goods in his territory, 
with the exception of those goods which have been withdrawn 
from his jurisdiction; if legitimate prescription gives him greater 
rights, such prescription stands. Within the limits of the com
mon law and with due regard to the rights acquired by others, 
legitimate customs and circumstances, the Ordinaries shall issue 
timely instructions for the regulation of the entire matter of the 
administration of ecclesiastical goods within their territories 
(Canon 1519).

Under the present Title (XXVIII), the goods of religious or
ganizations are not directly treated, for that part of the (’ode 
which deals especially with laws for religious contains a special

30 Sessio XXII, cap. 6, De Reform, (ed. by Waterwortli). 
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chapter on the administration of temporal goods by religious 
(cfr. Canons 531-537; above, Volume I, 202 sqq.).

The Code does not describe the local Ordinary—as it did the 
Roman Pontiff—as the administrator of all the ecclesiastical 
goods of his territory, but as a supervisor or inspector. The indi
vidual ecclesiastical persons hold the title, and are the actual 
administrators of the ecclesiastical goods proper to that legal 
person. From this it follows that, while the local Ordinary has 
the right and duty to pass proper regulations for the administra
tion of ecclesiastical goods in the territory of his jurisdiction, he 
cannot interfere in the ordinary administration of the various 
legal persons as long as they act within the law.

Diocesan Board of Administration

1513. For the proper discharge of this duty, every Ordinary 
shall establish in his episcopal city a board of administrators, 
which is to consist of the Ordinary, as president, and two or more 
qualified men who should, in so far as possible, be familiar also 
with the civil law. The members of the board are to be appointed 
by the bishop after consultation with the Cathedral Chapter 
(diocesan consultors), unless some other equivalent provision has 
already been legitimately made by special law or custom.

Persons related to the local Ordinary by blood relationship 
or affinity in the first or second degree cannot be appointed to 
the board of administration, except by indult of the Apostolic 
See.

The local Ordinary shall not omit to consult the board of 
administrators in the more important administrative affairs; 
the vote of the members of the board is only consultive, unless 
the common law in certain explicitly stated cases or the charter 
of a foundation rules that the consent of the board is required. 
The members of the board shall take an oath before the Ordi
nary for the good and faithful performance of their office (Canon 
1520).

1514. Besides this diocesan board of administrators, the local 
Ordinary shall appoint prudent and qualified men of good repu
tation for the administration of goods belonging to any church 
or pious institution for which no administrator is provided either 
by law or by the charter of foundation. They should be changed 
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after three years, unless local circumstances make a more or less 
frequent change advisable. If laymen participate in the adminis
tration of ecclesiastical goods, either by legitimate title of the 
foundation or erection or by the will of the local Ordinary, the 
administration must be entirely transacted in the name of the 
Church, and the Ordinary has the right of visitation, of demand
ing an account, and of prescribing the manner of administration 
(Canon 1521).

In the United States the pastors of parishes are often assisted 
in the administration by two lay trustees. The manner of ap
pointing them and their term of office is by the Third Council of 
Baltimore left to the statutes of each diocese to determine. The 
same Council points out the necessary qualifications of the men 
who may be appointed as trustees.1 Diocesan charitable institu
tions usually have a larger board of directors, nor are the 
parishes limited to two trustees, for the Baltimore Council does 
not limit their number. All these matters are to be regulated by 
the local Ordinaries, as the Code merely insists that each church 
or ecclesiastical institute shall have an administrator or a board 
of administrators.

Duties of the Board of Administration

1515. Before the administrators mentioned in the preceding 
Canon enter upon their duties:

(1) they must take an oath before the local Ordinary or the 
vicar-forane (dean of the respective district) that they will faith
fully attend to the administration;

(2) they must make an accurate and specific inventory—to 
be signed by all the administrators—of immovable and precious 
movable goods and all other property, with their description 
and valuation; if they use an old inventory, those goods that 
were lost and those that were acquired in the interim must be 
marked down;

(3) one copy of this inventory is to be deposited in the ar
chives of the administration, and another copy in the archives 
of the diocesan Curia. In each copy shall be noted any change 
which the goods of the church or institution may undergo 
(Canon 1522).

1 Acta ct Decrcta Cone. Balt. Ill, n. 287.
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1516. As the administrators are bound to fulfill their office 
with the solicitude of a good father of a family, they shall:

(1) guard against any loss of or damage to the ecclesiastical 
goods confided to their care;

(2) observe the rules of both the Canon and civil law, and 
the special regulations imposed by the founder or donor or the 
legitimate authority ;

(3) collect the revenues and income of the goods diligently 
and at the proper time, keep them in a safe place, and spend 
them according to the intention of the founder or the existing 
laws and regulations;

(4) invest the surplus revenue of a church, with the con
sent of the Ordinary, to the benefit of the church;

(5) keep the records of receipts and expenditures in good 
order;

(6) arrange and keep the documents and papers on which 
the property rights of the church are based in the archives or 
in a suitable and proper safe; authentic copies of these papers 
should, wherever it can be conveniently done, be kept also in 
the archives or safe of the diocesan Curia (Canon 1523).

1517. All who employ workingmen must pay them just and 
decent wages, which rule applies especially to clerics, religious 
and administrators of ecclesiastical goods. They must see that 
the workingmen are free to perform their religious duties at a 
convenient hour; they shall make no arrangement that will inter
fere with the workers’ duties to their families and practice of 
thrift, and shall not impose on them work which is heavier than 
their strength can bear, or which is not suited to their age oi 
sex (Canon 1524).

The sociologists deal with the points mentioned in Canon 
1524.- The history of Christianity bears witness to the fact that 
the Catholic Church has used her power and influence for the 
betterment of the conditions of the poor, the sick and the afflicted. 
Many times she has raised her voice against men of wealth and 
power, if they oppressed the weak and the poor. In the present 
sociological conditions, the question of just and fair wages (or 
of a so-called living wage) is a very big and difficult problem,

’John A. Ryan, “A Living Wage” (New York, 1906); “Distributive 
Justice” (New York, 1919) ; Ryan and Husslein, “The Church and Labor” 
(New York, 1920). 
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especially in a country as large as the United States. Pope Leo 
XIII and Pope Pius XI have laid down in detail the general 
principles which should guide Christians in the relation between 
employer and employee.3

1518. All administrators, both clerics and laymen, are bound 
to make an annual report to the local Ordinary of their admin, 
istration of all churches (including the cathedral church), pious 
places (religious or charitable institutes) canonically erected, 
and confraternities; contrary custom is disapproved. If, by 
special law, the financial statement has to be made to other 
specified persons, the local Ordinary or his delegate must also 
be admitted to inspect the report besides these persons; other
wise the administrators are not freed from their liability, though 
the aforesaid persons have discharged them (Canon 1525).

As stated before, the entire Title XXVIII does not consider 
the administration of goods and property held by religious or
ganizations. Hence, the phrases “cujusvis ecclesiae” and “cujus- 
vis loci pii” (used in this Canon) may not be applied to places 
held by the religious; how far the supervisory right of the local 
Ordinary extends in the case of ecclesiastical property of the 
religious is stated in Canons 531-537.

Limitations of the Rights of Administrators

1519. The administrators shall not start a lawsuit in the 
name of the church nor enter a contestatio (a formal denial in 
court by the defendant of the rights claimed by the plaintiff), 
unless they have first obtained the consent of the local Ordinary 
in writing, or in urgent cases at least the consent of the vicar- 
forane (dean), who shall at once inform the Ordinary of the 
permission granted (Canon 1526).

1520. The administrators act invalidly in actions which ex
ceed the limits of the ordinary administration, unless they first ob
tain the faculty in writing from the local Ordinary. The Church 
is not liable for contracts made by administrators without the 
permission of the competent superior, except when and in so far 
as the contracts have turned to its advantage (Canon 1527). The 
Church does not recognize the illegal contracts of administrators,

’Encyclical “Rerum Novarum,” May 15, 1891 (Acta S. Sctlix, XXIII, 
641); “Quadragesimo Anno,” May 15, 1931. 
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and therefore refuses to allow the particular church or ecclesias
tical institution to incur loss as the result of such illegal action. 
In the United States the churches and institutions are as a rule 
incorporated under the provisions of the civil law, and the rules 
of the Canon Law and the particular regulations of the bishop 
may be embodied in the by-laws of the corporation, so that before 
the civil law also the unauthorized contracts of the administra
tors are null and void.

1521. Even those administrators who are not bound to act as 
such in virtue of a benefice or ecclesiastical office, but who have 
explicitly or tacitly accepted the office, and then abandon it of 
their own accord in such a way as to cause loss to the Church, 
are bound to make restitution (Canon 1528).

TITLE XXIX

OF CONTRACTS

1522. Whatever the civil law of a country decrees on con
tracts and payments of all kinds is to be observed also by Canon 
Law in ecclesiastical matters, and has the same effects, except in 
so far as the civil law is contrary to the divine law, or Canon Law 
rules otherwise (Canon 1529).

This Canon simplifies matters by adopting the civil law of the 
different countries for contracts concerning ecclesiastical goods 
and the rights connected with the same. That the civil law may 
not be followed, if perchance it contravenes the divine law, is 
obvious. As the Church has the right of free and independent 
administration of her own affairs, she has the right to rule as 
she sees fit in the matter of contracts about ecclesiastical goods. 
Therefore, she says the civil law is to be followed except in those 
points in which the Church has made her own special regulations.

Alienation of Ecclesiastical Goods

1523. Without prejudice to the special law of Canon 1281 
governing the transfer of important relics and precious images, 
the following rules shall govern the alienation of ecclesiastical 
goods, both immovable and movable, if the latter are of such 
nature that they can be preserved: (1) an appraisal in writing 
is to be made by conscientious experts; (2) there must be a just 
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cause for disposing of the goods, which cause may be urgent 
necessity, or evident utility to the Church, or piety; (3) the per
mission of the legitimate superior must be obtained, and without 
this the alienation is invalid. Other opportune precautions, 
which the ecclesiastical superior should demand according to the 
circumstances of the case, must not be omitted so that all loss to 
the Church may be avoided (Canon 1530).

The Code uses the term “alienation,” not only in the sense 
of sale, but also for any other contract by which a third party 
acquires any right in the real or personal property belonging to 
a legal ecclesiastical person. The formalities mentioned in Canon 
1530 are not required when there is question of goods which 
cannot be kept without danger of spoiling (e.g., fruits and vege
tables, eggs, and the like). In the United States there is not 
much occasion for the application of the rule concerning perish
able goods. The permission of the legitimate superior for the 
alienation of ecclesiastical goods is essential to the validity of the 
contract. Canon 1532 points out who the legitimate superior is 
(namely, either the Holy See or the local Ordinary) ; the same 
Canon specifies what contracts need the permission of the Holy 
See, and what contracts may be authorized by the local Ordinary.

1524. The goods must not be disposed of for a lesser price 
than was stated in the appraisal of the experts. The sale is to be 
made by public auction, or must at least be announced publicly, 
unless circumstances make a different course advisable; the goods 
shall be sold to the one who, all things considered, offers the bet
ter price. The money obtained from the sale of the goods shall 
be carefully placed in safe and productive investments (Canon 
1531). The Sacred Congregation of the Council has declared 
that the proceeds must be used only to acquire immovable prop
erty for the benefit of the ecclesiastical entity to which the 
alienated property belonged.4

Permission for Alienation
1525. The legitimate superior, who, according to Canon 1530, 

n. 3, gives permission for the alienation of ecclesiastical goods, is 
the Holy See in the case: (1) of precious goods; (2) of goods 
which exceed in value the sum of thirty thousand lire or francs 
(Canon 1532, § l).5

The Sacred Congregation of the Council on July 12, 1919, 
4 December 17, 1951; Acta Ap. Sedis, XL.IV, 44.
6Cfr. App. Ill (21) (a) and (b). 
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ruled that votive offerings may not be alienated without the per
mission or beneplacitum of the Holy See. The reasons for this 
ruling are because there is an intimate connection between these 
offerings and the objects of cult, devotion or piety (cfr. Canon 
1281, § 1) ; it is the will of the donors that the offerings be faith
fully preserved, and it is the perpetual custom and practice of 
the Church not to dispose of votive offerings.1 In another de
cision of January 14, 1922, the same Sacred Congregation de
clared that for the alienation of any votive offerings whatsoever 
tbe beneplacitum of the Holy See is required. In the case 
under consideration there was question of jewels, objects wrought 
in gold and silver, and other similar offerings placed before mi
raculous pictures and other sacred shrines. This procedure must 
be observed even though the donor of his own accord consents to 
the alienation. The mere fact that the offering is made at an altar 
or sacred image leads to the presumption that it is a votive offer
ing in fulfillment of a vow, and the contrary will of the donor 
cannot be presumed, but must be proved.2

The Sacred Congregation declined to answer the question 
whether for the alienation of so-called precious objects it is al
ways necessary to obtain the permission of the Holy See, or 
whether within the limits of a certain sum the Ordinary may per
mit their alienation. It recommended that this question be 
proposed for solution to the Committee for the Authentic Inter
pretation of the Code.3

The local Ordinary may give permission in the case of goods 
which do not exceed in value one thousand lire or francs, after he 
has heard the board of administration (unless the matter is of 
very little importance), and has obtained the consent of the inter
ested parties. In the ease of goods valued at between one thou
sand and thirty thousand lire or francs, the local Ordinary may 
give permission provided he has obtained the consent of the 
Cathedral Chapter (diocesan consultors), of the board of admin
istration, and of the interested parties (Canon 1532, §§ 2-3). The 
Sacred Congregation of the Council has declared that, when the 
administrative board and the Cathedral Chapter (diocesan con-

1 Acta Ap. Sedis, XI, 41G.
'Ibid., XIV, 160.
11bid.
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suitors) disagree, the Ordinary does not have the right to supply 
the consent of the one or the other in the matter of alienation, 
nor in any other contract of the same nature.4

In the case of the alienation of divisible goods, the request 
for permission or consent must state what portions were already 
alienated; otherwise the permission is invalid (Canon 1532, § 4).

In normal exchange thirty thousand lire or francs make about 
six thousand dollars (cfr. above, Volume I, n. 414). Before sell
ing any ecclesiastical goods, an appraisal of their value is, as 
Canon 1530 prescribes, to be made by experts. If the estimated 
value does not exceed thirty thousand lire or francs ($6000), but 
at the sale a higher price is offered, the permission of the Holy 
See is not required, as was declared by the President of the 
Committee for the Authentic Interpretation of the Code.5 The 
same Committee has also declared that the permission of the 
Holy See is required even if several objects, each of less value 
than thirty thousand francs, are disposed of at the same time and 
the aggregate sum exceeds thirty thousand francs.0 Invalid alien
ations of ecclesiastical goods made without the required permis
sion, even if the value of those goods does not exceed thirty 
thousand francs, cannot be validated by the Ordinary.7 As we 
shall see below, the rules of Canon 1532 apply, not only to the 
sale of ecclesiastical goods, but also to the contracting of debts or 
to burdening the ecclesiastical property in any’ manner.

1526. The formalities demanded by Canons 1530-1532 are 
required not only in an alienation properly so-called, but also for 
any contract which may have a prejudicial effect on the status of 
the church (Canon 1533).

The impairing of the financial status of the church without 
the prescribed formalities is forbidden. The contract itself may 
be advantageous to the church (e.g., the leasing of property to 
others for payment to be made to the church), but the church 
property as such is for the time being less valuable. The spend
ing of money for the purpose of buying goods and property for 
the church is not spoken of in the Canons on the alienation of 
church property. Such expenditure is made either in the course 
of the ordinary administration (which spending of money for the 

•January 14, 1922; Acta Ap. Sedis, XIV, IGO.
GNovember 24, 1920; Acta Ap. Sedis, XII, 577.
« July 20, 1929 ; Acta Ap. Sedis, XXII, 196.
1 S. Congregation of the Council, May 17, 1919; Acta Ap. Sedis, XI. 3R2. 
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acquisition of things ordinarily needed is part of the office of the 
administrator), or for new enterprises (e.g., new buildings), or 
finally in the purchase of land or valuable securities. Now, for 
the protection of the interests of the church or ecclesiastical in
stitute, Canon 1527 rules that all acts of the administrators which 
exceed the bounds of the ordinary administration are invalid, 
unless they are done with the previous written permission of the 
local Ordinary.

Defence of the Church Against Unlawful Alienation

1527. The Church has the right of personal action against 
any individual who, without the necessary formalities, alienated 
ecclesiastical goods, and against his heirs; the right of real action, 
if the alienation was invalid, against any possessor of the goods 
illegally disposed of, leaving to the buyer the right to sue the per
son who illegally sold the goods. The invalid alienation of ecclesi
astical goods may be contested by the person who alienated them, 
by his superior, by the successors of either in office, and by any 
cleric assigned to the church which sustained a loss (Canon 
1534).

The disposal of the ecclesiastical goods is invalid if any for
mality was neglected which is prescribed under pain of invalidity 
(e.g., the consent of the legitimate superior) ; if a formality was 
omitted which is demanded for licitness only, the alienation is 
valid. If the alienation is valid but illicit, the church or ecclesi
astical institute whose goods were thus disposed of has the right 
to sue the person who acted illicitly, and make him pay for the 
damage; Canon Law gives the right to sue also his heirs. In the 
case of invalid alienation, there is the right to sue either the per
son who illegally disposed of the church property, or the pos
sessor of the property. Since the disposal of it was invalid, the 
possessor did not acquire title to the property, and the church or 
ecclesiastical institute can reclaim those goods wherever they are 
found. In the matter of ecclesiastical property the Church is, as 
we saw above, independent of the civil power, and her rules 
oblige the subjects of the Church to obey those laws, even though 
some of the provisions of Canon 1534 cannot perhaps be enforced 
in the civil courts. In the United States where the churches and 
ecclesiastical institutions are usually incorporated under the laws 
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of the respective states in which they are located, the Canon Law 
rules may be embodied in the by-laws of the individual corpora
tions in such a way that the rights of the Church over the goods 
and property are well protected.

Donations by or to the Church

1528. Prelates and rectors shall not presume to make dona
tions from the movable goods of their churches, except in small 
and moderate amounts as sanctioned by the legitimate custom of 
the place, unless there is a just cause of remuneration, or piety, 
or Christian charity; otherwise, the donations can be reclaimed 
by their successors (Canon 1535).

1529. Unless the contrary is proved, it is to be presumed that 
donations given to rectors of churches (even the churches of re
ligious communities) are given to the church (Canon 1536, § 1). 
The Apostolic Signatura declared on April 6, 1920, that this pre
sumption is to be applied also in the interpretation of donations 
made before the promulgation of the Code.8

A donation made to a church cannot be refused by the rector 
or superior without permission of the Ordinary. The illegitimate 
refusal of a donation to a church constitutes the legal basis for a 
suit for restitutio in integrum or indemnity for any losses that 
may result from such refusal. A donation made to and legiti
mately accepted by a church cannot be recalled by the benefactor 
because of the ingratitude of the prelate or rector (Canon 1536, 
§§ 2-A).

The law supposes that the intention of the donor in offering 
a donation to the rector of a church is to benefit the church, not 
the rector personally—or his community, if pastor or rector be
longs to a religious community. Unless, therefore, the donor 
manifests his intention of making a personal gift, or such inten
tion is morally certain from the circumstances, the law forbids 
it to be considered a personal donation. The Third Council of 
Baltimore had stated a presumption similar to that of the Code 
in the case of donations of vestments and sacred utensils gener
ally, which were to be considered given to the church, unless the 
contrary intention had been explicitly declared by the donors.1’

s Acta Ap. Sedis, XII, 252.
0 Acta et Decreta C. Balt. Ill, n. 27G.
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The presumption of the Code goes further, since it extends to 
donations of all kinds.

1530. The Church demands that the priest in charge of a 
church or other ecclesiastical institute work for its advancement. 
Wherefore, she forbids him to refuse donations offered for the 
benefit of the church or institution. The permission of the Ordi
nary of the diocese is required to refuse such an offering—or, in 
the case of exempt clerical organizations of religious, the permis
sion of the major superior, if the donation is offered in favor of 
the religious. If one has without permission refused a donation, 
Canon Law gives the church or institution the right either to get 
reinstated in its former condition (restitutio in integrum, i.e., 
before the offer was refused), or to sue the one who illegitimately 
refused the gift to indemnify the church or institution. The first 
manner of regaining the lost donation will in many cases be im
possible, because the benefactor may have changed his mind, 
and feels offended at the refusal. The second manner of indem
nifying the church or institution is given as a punishment of the 
priest’s or prelate’s disregard of the explicit regulation of this 
Canon, forbidding the refusal of a donation for the church or 
institution without the permission of the Ordinary. It cannot be 
said that the refusal of the donation for the benefit of another is 
contrary to justice, if no deceit, lies, or other unjust means are 
employed to dissuade the benefactor from making the donation. 
The Code, however, makes the prelate or rector liable for the loss, 
if the ecclesiastical court decides against him. In the civil courts 
of the United States, and very likely in any other country, no 
right of action is given in the case.

Loans, Pledges, Mortgages, Debts

1531. Sacred objects shall not be loaned for purposes repug
nant to their nature (Canon 1537). If the goods of a church are 
for a legitimate reason to be pledged or mortgaged, or debts are 
to be contracted, the legitimate superior who has according to 
Canon 1532 the right to grant permission shall insist that pre
viously all parties interested are heard, and he shall see that the 
debts are paid off as soon as possible. The same Ordinary shall 
for this purpose determine the annual rate at which the debt is 
to be extinguished (Canon 1538).
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The lending of sacred objects for the use of another is not 
forbidden, provided the sacred objects are not loaned for pur
poses unbecoming to the dignity of sacred objects. Generally 
speaking, the administrators of these sacred things do not need 
permission of the Ordinary to lend them, but, if the objects are 
of great value and their loan extends over a considerable length 
of time, the principle of Canon 1533 applies—i.e., the formalities 
of Canons 1530-1532 must be observed in any contract or agree
ment by which the status of the church is impaired.

The contracting of debts and the mortgaging or pledging of 
ecclesiastical goods and property (e.g., giving bonds in security 
for a loan made to a church) are subject to the rules of Canon
1532. The amount of the debt or the value of the mortgage or se
curity given determines whether the Ordinary can give the per 
mission, or whether the permission of the Holy See is demanded.

Sale and Exchange

1532. In the sale or exchange of sacred objects the fact of 
their consecration or blessing must receive no consideration in 
appraising their value. Administrators may exchange notes pay
able to the bearer for other valuable papers which are at least 
equally safe and profitable, but must avoid any kind of barter or 
trading; such transactions also require the consent of the Ordi
nary, the diocesan board of administration and other interested 
parties (Canon 1539).

The sale of objects wdiich have been blessed or consecrated is 
permitted, unless the law in some case forbids it because of the 
danger of irreverence to the sacred object (cfr. Canon 727). 
These things retain the material value which they possessed be
fore they were consecrated or blessed, and may be sold for that 
valuation. If the price were raised because of the blessing or con
secration which had been imparted to these objects, it would 
mean that the spiritual thing is made the object of barter for 
something temporal, which is forbidden by the divine law. 
Though a church may sell consecrated chalices, or blessed vest
ments, or a blessed chapel, the rule that sacred objects may not be 
loaned for purposes unbecoming to the nature of things sacred 
(cfr. Canon 1537) applies also in the sale of blessed or conse
crated objects. The law of the Decretals forbids the sale of 
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churches even between two ecclesiastical persons.10 In comment
ing on Canon 1539, Ferreres concludes that it is lawful to sell 
rosaries, medals and other religious objects which have been 
blessed, though they lose the indulgences through the sale, by the 
explicit rule to that effect in Canon 924.11 That opinion seems 
to be a legitimate conclusion from the two Canons in question, 
1539 and 924, for no prohibition to sell is contained in Canon 
924.

1533. As to the exchange of commercial papers possessed by 
a church or other ecclesiastical person, it is necessary to keep in 
mind that an exchange only—not a sale—is permitted with the 
consent of the Ordinary, the diocesan board of administration, 
and the interested parties. The sale of such papers comes under 
the general laws for the alienation of ecclesiastical property. Of 
course, a sale of these securities may be implied, for it may not 
be possible to get other securities from the same person to whom 
the securities of the church are sold. The intention of the law 
seems to be to allow the administrators some liberty in disposing 
of one kind of securities with the view of buying other more fa
vorable securities. Wherefore, the permission of the Holy See 
is not required for such a transaction, even though the value of 
the securities amounts to more than thirty thousand francs. By 
declaration of the Sacred Congregation of the Council, February 
17, 1906, the permission of the Holy See was required for the 
exchange of securities in the same manner as for the sale of im
movable and of precious movable goods.12 The Code modifies this 
declaration.

Sale and Lease of Real Estate

1534. Without the special permission of the local Ordinary 
the immovable goods of a church shall not be sold or leased to the 
administrators of the same church, or to persons related to them 
in the first or second degree of consanguinity or affinity (Canon 
1540).

Land belonging to a church should not be leased except by 
public auction or other public announcement, unless special cir
cumstances make a different course advisable; and conditions are

10 Decretales Greg. IX, c. 15, De Sinionia, etc., lib. V, tit. 3. 
““Institutiones Canonica»,** II, n. 507.
«Acta 8. Sedis, XXXIX, 159.
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to be added to the contract concerning the guarding of the bound
aries, the proper cultivation of the soil, and the payment of the 
rent, all of which should be secured by proper guarantees (Canon 
1541, § 1).

In the leasing of ecclesiastical goods Canon 1479 must be ob
served (which forbids the holder of a benefice to receive payment 
of the rent for over six months in advance from leased property 
of the benefice) and in addition the following regulations: (1) if 
the value of the lease exceeds thirty thousand lire or francs and 
lasts over nine years, the permission of the Holy See is required 
for the renting of the property; if the lease does not exceed nine 
years, the rule of Canon 1532, § 3, is to be followed (the local 
Ordinary can give permission) ; (2) if the value is between one 
thousand and thirty thousand francs and the lease is for more 
than nine years, Canon 1532, § 3, applies (the local Ordinary can 
give permission with the consent of the board of administrators 
and interested parties) ; if the lease does not exceed nine years. 
Canon 1532. § 2, applies (the local Ordinary gives permission 
with the advice of the board of administrators and the consent 
of the interested parties) ; (3) if the value does not exceed one 
thousand francs and the lease extends over nine years, Canon 
1532, § 2, applies; if the lease does not extend over nine years, it 
may be done by the legitimate administrators, informing the Or
dinary of the fact (Canon 1541, §§ 2-3).

There are very few churches or ecclesiastical institutions in 
the United States which have land or houses to lease. The value 
of the lease which determines the formalities required by the 
Code, is based on the annual rent to be paid, not the aggregate 
payments during the life of a lease. In the law before the Code, 
the leasing of real estate for more than three years required the 
permission of the Holy See.13

1535. In the peculiar form of a lease of ecclesiastical goods 
which is called emphyteusis, the lessee cannot be relieved from 
the obligation of paying the stipulated consideration [here called 
the canon] without the permission of the legitimate ecclesiastical 
superior spoken of in Canon 1532; if he is permitted to free him
self, he must pay at least that sum of money to the church which 
corresponds to the consideration. Appropriate security must be 
demanded from the lessee for the payment of the consideration

,!,Ojetti. “Synopsis Reruin Moral, of Juris Pont.,” I, s. v. Alienatio. 
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(canon), and for the fulfillment of the condition of the lease. 
In the instrument itself by which the contract of emphyteusis is 
drawn up, the ecclesiastical forum is to be declared the arbitrator 
for the settling of all controversies which may possibly arise be
tween the parties, and it shall be expressly declared in the instru
ment that the improvements belong to the soil—and not to the 
lessee (Canon 1542).

The contract of emphyteusis, which is not known in the 
United States but exists in other countries, is, according to Fer
raris, a contract by which real estate is leased to a third party 
(called the emphyteuta) so that he enjoys the right to use the 
property and becomes the owner of its produce, either for all time 
or for a definite period, not less than ten years, under condition 
that he pays annually a certain consideration.14 This considera
tion which is to be paid annually may be either in kind (i.e., of 
the produce of the land) or in money, and is called the “canon.” 
The landlord retains the mere ownership or title; the emphyteuta 
has the dominium utile, the right to use and enjoy the land.

Interest on Loans

1536. If a fungible thing is given to another in such a manner 
that it becomes his own, and is to be later on returned in kind 
only, no gain may be made by reason of the contract itself. How
ever, in lending a fungible thing, it is not per sc illicit to make 
an agreement about the legal interest (unless it is certain that 
it is excessive), nor is it illicit to make an agreement for more 
than the legal interest, if a just and proportionate title justifies 
such an agreement (Canon 1543).

Fungible goods are described by Webster as “a thing of a 
class or kind such that one individual or part may be used in 
place of any other individual or equal part in satisfaction of an 
obligation.” These things are usually estimated in number, 
weight, or measure, and are of a nature that they are consumed 
by the first user. The mutuum is a ‘‘loan of fungible things to 
be restored in kind and of the same quantity and quality.”15 
The question of the contract called mutuum has been the subject 
of much controversy. The position of the Church is that, if we 
lend something to another and demand of him in return more

11 “Bibliotheca/’ II, s. v. Contractus emphyteusis, art. 1.
uNcw International Dictionary (Springfield, Mass., 1924).
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than was lent him, we take an undue advantage of the other. 
As late as May 9, 1821, the Holy Office declared that the making 
of profit from a loan as a loan (ex mutuo vi mutui) is unlawful.10 
In his Encyclical “Vix pervenit,” Pope Benedict XIV states 
that he had the whole question of the *1 mutuum ’ ’ submitted to a 
committee composed of many learned men, and that they all 
agreed that it was wrong to charge any interest for a loan as 
such, but that there could be together with the ‘4 mutuum ’ ’ other 
titles or reasons why interest may be taken.17 In 1873 the Sacred 
Congregation of the Propaganda declared that, in lending money 
at interest, the provision of the civil law allowing a certain 
amount of interest may be taken as a sufficient reason to justify 
this practice (even though there are no other reasons, such as 
loss of profit to the lender, risks taken by him, etc.), until the 
Holy See should definitely decide the question.18

The Code practically closes the controversy by stating that in 
the loan of a fungible thing it is not per se illicit to make an 
agreement about the legal interest. It goes still further by de
claring that even more than the legal interest can be stipulated, 
if there are special reasons to justify the higher interest. In the 
United States most states have statutes against usury—that is, 
“taking or reserving by contract a greater compensation or rate 
of interest for the loan of money than the highest rate of interest 
allowed by law.”19 In those states or countries which allow the 
taking of a high rate of interest that is altogether against natural 
equity, the law cannot be followed in conscience, as the Code 
states. The definition of what is an excessive rate of interest, 
depends largely on local conditions.

TITLE XXX

OF PIOUS FOUNDATIONS

1537. By the term “pious foundations” are meant temporal 
goods given to some legal ecclesiastical person in any manner 
with the obligation to say certain Masses, or hold other specified

10 Collectanea de P. F., I, n. 759.
”Gasparri, “Fontes Cod. Jur. Can.,’* I, 939.
“ Collectanea de Prop. Fide, II, n. 1393.
10Clark and Marshall, “The Law of Crimes’* (2nd ed.), 723. 
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ecclesiastical functions, or perform some works of piety or charity 
perpetually or for an extended period in return for the revenue 
of the goods. The foundation when legitimately accepted has the 
nature of a bilateral contract—“do id facias”—binding on both 
parties (Canon 1544). However, laical chaplaincies which have 
not been accepted by the local Ordinary may be changed or even 
suppressed by the founders while they are living, and also by . 
their last will and testament.1

1538. It is the right of the local Ordinary to prescribe the 
regulations regarding the limits below which a pious foundation 
cannot be accepted and the proper distribution of the income 
from the endowment (Canon 1545). The written consent of the 
local Ordinary is required for the acceptance of such a founda
tion by a legal ecclesiastical person; the Ordinary shall not give 
his consent until he has ascertained that the legal person cai 
satisfy the obligation of the new foundation as well as of thos 
already undertaken. He shall especially see that the income from 
the foundation corresponds fully to the imposed obligations, ac
cording to the custom of the respective diocese. The patron of a 
church has no right to interfere in the accepting, constituting and 
administration of the foundation (Canon 1546).

1539. Money and movable goods given for the endowment of 
a foundation shall be deposited immediately in a safe place to be 
designated by the local Ordinary, and kept there until they can 
be safely and profitably invested. The investment is to be made 
according to the good judgment of the Ordinary, after he has 
consulted both the interested parties and the diocesan board of 
administration, and shall be made in favor of the foundation, the 
Ordinary enumerating explicitly and individually the obligations 
attached to the foundation (Canon 1547).

1540. Foundations, though made orally, shall be put in writ
ing. One copy of the agreement (called the tabuice fundationis) 
shall be kept in the diocesan archives, and another in the archives 
of the legal person which the foundation concerns (Canon 1548). 
Besides observing the regulations of Canons 1514-1517 and 1525, 
every church which has a foundation shall prepare a list of the 
obligations imposed, and this list shall be kept by the rector in a 
safe place. Besides the book mentioned in Canon 843 (for manual

Roman Rota, In causa Rcryomensi, February 26, 1921; Acta Ap. Sedis, 
XIIJ, 505. 
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stipends), another book must be kept in which the rector shall 
enter each and all perpetual and temporary obligations, their 
fulfillment and the stipends paid, so that an exact account of all 
these details may be given to the local Ordinary (Canon 1549).

1541. In the case of pious foundations in the churches of 
exempt religious (even parochial churches), the rights and 
duties of the local Ordinary, as defined in Canons 1545-1549, 
pertain exclusively to the major religious superior (Canon 1550).

1542. The reduction of obligations attached to pious founda
tions is reserved exclusively to the Holy See, unless the document 
of foundation explicitly states otherwise (i.e., gives the Ordinary 
certain specified powers to reduce the obligations) ; the Masses, 
however, can never be reduced without permission of the Holy 
See (efr. Canon 1517). The indult to reduce foundation Masses 
does not extend to other Masses due by contract or to the other 
works of the pious foundation. A general indult to reduce the 
obligations of pious foundations must be understood in the sense 
that the person possessing the indult shall, unless the contrary is 
apparent, reduce other obligations rather than the Masses (Canon 
1551).

Pious foundations are not very common in the United States. 
If a man sets aside a certain amount of money or other personal 
or real property to be given to a church or an ecclesiastical insti
tution with the agreement that the ecclesiastical person shall have 
a certain number of Masses said or other divine services held 
annually (the income from the fund or other property serving 
as a stipend for such services), and if that agreement is to last 
for all time or for forty or more years, a pious foundation is 
thereby constituted. Such an offer cannot be accepted by a pas
tor, rector, religious superior, or other heads of churches and 
ecclesiastical institutions without the consent of the Ordinary of 
the diocese—or of the major superior of the religious organiza
tion, if the foundation is offered to a church or house of exempt 
religious. The stipulations made in the document by which the 
foundation is established are called in Canon Law tabula (or 
leges) fundationis.

1543. The income from the endowment of the foundation may 
decrease in the course of time through no fault of the church 
which acts as administrator, and the obligations may thus become 
entirely disproportionate to the stipends. In such a case Canon 



CANONS 1549-1551 221

1851 permits the application of Canon 1517, which gives the 
Ordinaiy power to reduce the obligations attached to pious be
quests, if in the course of time the stipend appointed for the 
divine services has greatly depreciated. Ordinaries have no 
power to reduce the number of Masses, unless the document 
which establishes the foundation expressly states so. It was so de
clared on July 14, 1922, by the Committee for the Authentic In
terpretation of the Code.2 If the fund or property is entirely lost 
through no fault of the ecclesiastical person who held its admin
istration, canonists of the old Canon Law held that the obliga
tions attached to the foundation ceased.3 That the obligations 
(even foundation Masses) were suspended for the time that the 
endowment did not produce any interest or revenue, had been 
already declared by the Sacred Congregation of the Council.4

Some commentators on the Code (e.g., Vermeersch-Creusen 
and Cocchi)5 hold that, if the fund or property of the founda
tion perishes through no fault of its holder, the obligations of 
the foundation cease. They thus follow the old canonists. It 
seems, however, that the Code does not allow the cessation of the 
obligations of Masses attached to a foundation. The only kind of 
reduction of the obligations of foundations which the Code per
mits (in Canon 1551) is the reduction mentioned in Canon 1517: 
if the fund or property is partially lost or the interest from the 
fund decreases for any other reason (without the fault of the 
administrators), obligations may be reduced by the Ordinary 
with the exception of the obligation of Masses. It seems, there
fore, that one must apply to the Holy See in such cases to get a 
reduction of the foundation Masses, unless, as the Committee for 
the Authentic Interpretation of the Code declared on July 14, 
1922, it has been explicitly provided in the charter of the foun
dation that the Ordinary in this emergency has the right to re
duce them.0 The Sacred Congregation of the Council and the 
Sacred Congregation for the Oriental Church on June 30, 1949, 
revoked and declared null and void as of the end of 1949 all 
faculties, except those contained in the Quinquennial Faculties,

sActa Ap. Sedis, XIV, 529.
’Gasparri, “De SS. Eucharistia,” I, n. 588.
‘Benedictus XIV, “De Synodo Diceccsana, ’ ’ lib. XIII, cap. ult., du. 

34-35.
6 “Epitome,” II, n. 836; “Commentarium,” VI, n. 232.
• Acta Ap. Sedis, XIV, 529.
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to reduce obligations of Masses, granted by any authority in any 
way, even viva vocis oraculo for any period of time, to any 
Ordinaries, religious superiors, or to any physical or moral per
sons. In future, recourse in each case must again be had directly 
to the Holy See.7

1544. The faculties which the Bishops in the United States 
receive from the Sacred Congregation of the Council, give them 
the power to reduce the number of perpetual foundation Masses 
because of diminished revenues to the extent that the celebrant 
of the Masses may get that stipend which is the usual legitimate 
stipend in the diocese. The bishop may make use of this faculty 
only in cases where there is nobody who is bound and can be 
forced by law to supply the deficiency of the revenue of the foun
dation. The priests who say these Masses must inform the di
ocesan Curia each year of the fulfillment of the obligation. The 
Bishops have received the further faculty from the same Sacred 
Congregation to transfer within the diocese the foundation 
Masses to days, churches and altars other than those specified in 
the document by which the foundation was established. The gen
eral rule is, as we saw, that the Holy See only is competent to 
change the stipulations of a foundation.

"Acta Ap. Sedis, XLI, 373-374.



The Fourth Book

OF CANONICAL TRIALS
PART ONE

OF ORDINARY TRIALS

1545. The fourth book of the Code is divided into three parts: 
the first outlines the procedure at ordinary trials in the ecclesias
tical court; the second treats of the procedure in beatifications and 
canonizations; the third deals with the formalities to be observed 
in the removal and transfer of pastors, in proceedings against 
clerics breaking the law of residence, clerics living in concu
binage, pastors who neglect their pastoral duties and of the sus
pension ex informata conscientia.

Civil and Criminal Trials

1546. By the term ‘ ‘ ecclesiastical trial ’ ’ is meaiifthe legal dis
cussion and settlement before an ecclesiastical tribunal of a con
troversy in an affair over which the Church has the right to 
judge. The subject matter of canonical trials are:

(1) the prosecution or vindication of the rights of physical 
or moral persons, or the declaration of the juridical facts con
cerning such persons (e.g., the validity of ordination, of mar
riage, etc.). These are called civil trials;

(2) offenses with a view to inflicting or declaring a penalty. 
These are called criminal trials (Canon 1552).

For “civil trials,” the Code uses the term judicium conten
tiosum (a trial at which rights are contested).

Cases Subject to Ecclesiastical Trial

1547. The Church has the inherent and exclusive right to 
judge:

333
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(1) cases which relate to spiritual matters, or to temporal 
matters annexed to spiritual;

(2) violations of ecclesiastical laws, and all other actions in 
which sin is implicated, in so far as the decision on the guilt and 
the infliction of ecclesiastical penalties are concerned j1

(3) all civil and criminal cases of persons who enjoy the 
privilege of the ecclesiastical forum, as defined by Canons 120, 
614, and 680.

In those cases in which the civil courts have concurrent juris
diction with the ecclesiastical courts—the so-called cases of the 
mixed forum—prevention holds good, that is, whichever court 
first accepts the complaint or prosecutes the offender, has the 
right to judge the case (Canon 1553). The plaintiff who takes a 
ease of the mixed forum to the secular court after it had been 
brought before an ecclesiastical judge, may be punished in the 
manner specified in Canon 2222, and he forfeits the right to 
bring action in the ecclesiastical forum against the same person 
in the same case or in another matter connected with that case 
(Canon 1554).

The Bishop of Paderborn explained to the Holy See that in 
his diocese disputes between Catholics concerning the right to 
pews in the churches were usually taken to the civil courts. He 
then inquired whether this custom could be approved, or at least 
tolerated, especially when the litigants explicitly appeal to the 
civil courts from administrative decisions given in the matter by 
the bishop himself. The Sacred Congregation, ruling that the 
right to a pew in a church is not a matter of mixed forum, de
clared that this custom cannot be tolerated, all the more so when 
there is question of suing in the civil courts against the adminis
trative decrees of the Ordinary, and that care should be taken to 
abolish the custom entirely.2

Courts Bound to Follow the Procedural Law of the Code

1548. The tribunal of the Congregation of the Holy Office 
proceeds according to its own laws and customs, and also the 
inferior tribunals must follow the norms given by the Holy Office 
in matters pertaining to the tribunal of that Sacred Congrega-

1 Cfr. the words of Pope Innocent III in the Decretals: “No sane person 
is ignorant of the fact that it pertains to our office to punish every Christian 
for any mortal sin” (Decretales Greff. IX, c. 13, De Judiciis, lib. II, tit. 1).

2 December 11, 1920; Acta Ap. Sedis, XIII, 262. 
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tion. Other tribunals must observe the laws prescribed in the 
succeeding Canons.3 In the trial for the dismissal of religious the 
precepts of Canons 654—668 are to be observed (Canon 1555).

Section I

OF TRIALS IN GENERAL
TITLE I

OF THE COMPETENT FORUM

1549. The Primatial See can be judged by no one (Canon 
1556). The Supreme Pontiff has the highest legislative, admini
strative and judicial power in the Church. The Code states that 
the Roman Pontiff cannot be brought to trial by anyone. The 
very idea of the trial of a person supposes that the court con
ducting the trial has jurisdiction over the person, but the Pope 
lias no superior, wherefore no court has power to subject him to 
judicial trial.

Cases Reserved to the Holy See

1550. The Roman Pontiff has the exclusive right to judge the 
cases of the following persons:

(1) those who hold the highest governmental rank in a 
nation, their sons and daughters, and those who have the im
mediate right of succession;

(2) Cardinals;
(3) Legates of the Apostolic See, and in criminal cases 

Bishops, even titular ones (Canon 1557, § 1).
To the Tribunals of the Apostolic See is reserved the judg

ment over:
(1) residential bishops in civil cases, with the exception of 

the cases mentioned in Canon 1572;
(2) dioceses and other legal ecclesiastical persons who have 

no superior below the Supreme Pontiff (e.g., exempt religious 
organizations, Monastic Congregations, etc.).

'Ordo Servandus in Itomana Curia, Norma; peculiares, cap. VII (Acta 
Ap. Sedis, I, 78-81).
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Other cases which the Roman Pontiff has cited to his tri
bunal shall be judged by the judge whom the Roman Pontiff 
himself shall have appointed (Canon 1557, § 2).

The cases spoken of in Canons 1556-1557 are reserved in 
such a manner that the incompetency of all other judges is 
absolute (Canon 1558).

1551. Nobody can be sued in the first instance, except before 
an ecclesiastical judge who is competent by reason of one of the 
titles specified in Canons 1560-1568. The incompetency f of, a 
judge who has none of these titles is called relative. \The plain
tiff follows the forum of the derenctanQ if the defendant has 
various courts that are competent in the case, the plaintiff has 
the right to choose between the courts (Canon 1559).

Necessary Forum

1552. The following cases or actions have a necessary forum:
(1) actions de spolio (that is, to regain possession or quasi

possession of property or property rights of which one was 
wrongfully deprived either by force or secretly, cfr. Canon 1698) 
must be brought before the local Ordinary where the property is 
located;

(2) cases concerning a benefice, though not a residential one, 
must be tried before the local Ordinary where the benefice exists;

(3) cases concerning administration must be tried before the 
local Ordinary in whose territory the administration was con
ducted ,

(4) cases concerning hereditaments or legacies for pious 
causes must be tried before the local Ordinary of the domicile 
of the testator, except when there is question merely of the ex
ecution of a legacy, which is to be settled according to the ordi
nary rules of competency (Canon 1560).

Ordinary Forum

1553. \Every person can be sued before the local Ordinary of 
the territory in which he has a domicile or quasi-domicile} The 
(Ordinary of the domicile or quasi-domicile has jurisdiction over 
his subject, even though the latter is absent from the diocese 
(Canon 1561). By domicile or quasi-domicile one becomes sub
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ject to the local Ordinary (cfr. Canon 94), and consequently, 
though a subject be actually absent from the diocese, he can be 
cited before this Ordinary’s tribunal in all cases except those 
reserved to the Holy See or those which have a necessary forum. 
There are special regulations for determining the competent 
forum in marriage cases (cfr. Canons 1960-1965 and for the rest 
of the procedure in those cases Canons 1966-1992).

1554. A stranger in the city of Rome, though staying there 
only for a short time, can be summoned in that city just as in 
his own domicile; he has, however, the right to have his case 
tried in the place of his home (i.e., he may request that the case 
be referred to his proper Ordinary). If a person has stayed in 
the city of Rome for a year, he has the right to decline the forum 
of his Ordinary, and to insist that he be summoned before the 
tribunals of Rome (Canon 1562).

1555. A vagus (i.e., a person who has nowhere a domicile or 
quasi-domicile) has his proper forum in the place where he actu
ally stays. A religious has his proper forum in the place where 
the religious house to which he belongs is located (Canon 1563).

1556. In virtue of the location of the thing about which there 
is controversy, a party can be summoned to appear before the 
local Ordinary of the place where the thing is located, whenever 
the suit is brought directly against the thing itself (Canon 1564). 
This would occur in a replevin suit or a suit to quiet title. If it 
is an action de spolio, Canon 1560 makes the place of the location 
of the property the necessary forum. If the defendant in a suit 
in rem does not answer the summons of the Ordinary of the place 
where the thing is located, he cannot be forced by ecclesiastical 
penalties to appear, if he resides in another diocese, but the trial 
proceeds and the judge can, if he believes that the plaintiff 
proved his case, award him possession or ownership (as the case 
may be) of the thing in controversy, and he can enforce his 
sentence against the defendant if he interferes with the execution 
of the sentence.

1557. By reason of a contract, a party can be sued before the 
local Ordinary of the place where the contract was made or must 
be executed. At the time when the contract is made the contract
ing parties are allowed to choose a place in which they can be 
summoned and sued, even though they be absent from the place, 
if questions arise as to the interpretation of the obligation, oi
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As the same judge is absolutely incompetent to try the case 
in the second instance, all appeals are addressed to the higher 
court. \There is no appeal from the sentence of the Officialis or 
diocesan judge to the Ordinary, because the Officialis forms one 
and the same tribunal with the Ordinary^ If one attacks the 
sentence of the court because of the invalidity of the sentence, 
the complaint is made to the judge who issued the sentence, and 
he can again try the case. However, if one fears that the judge’s 
mind is prejudiced, one can ask that another judge be appointed 
to try the case in the same court. If the complaint of invalidity 
is combined with an appeal, the case goes to the higher court 
(cfr. Canons 1892-1897).

Chapter I

OF THE ORDINARY TRIBUNAL OF THE FIRST INSTANCE

ARTICLE I.—OF THE JUDGE

1563. In every diocese and for all cases not expressly ex
cepted by law. Jthe local Ordinary is the judge of the first in
stance, and can exercise the judiciary power either in person or 
through othersj according to the following Canons. If the rights 
or the temporal goods of the bishop, or of the mensa episcopalis, 
or of the diocesan Curia are involved, the case should either be 
referred, with the consent of the bishop, to a tribunal of three 
judges of the diocese, consisting of the judge of the Curia and 
two of the older synodal judges, or carried to the immediately 
higher court (Canon 1572).

If a controversy over the rights or the temporal goods of the 
bishop, or of the mensa episcopalis, or of the diocesan Curia 
(Canon 1572, § 2) is actually brought to a diocesan tribunal, 
the bishop can both summon and also be summoned before that 
tribunal. So declared the Committee for the Authentic Interpre
tation of the Code.2

In cases in which the bishop is personally interested, he can
not be judge. If the bishop consents and the party bringing the 
suit is satisfied, a diocesan tribunal of the three judges specified 
in Canon 1572 may try the case; otherwise, the case goes to the 
next higher court, which, in the case of a suffragan bidiop, is

- April 24, 1940; Acta Ap. Sedis, XXXII, 212. 
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the archbishop’s court; in the case of an archbishop, to that 
diocesan court which has been once for all chosen by the arch
bishop with the approval of the Holy See (cfr. Canon 1594).

The “Officialis” or Diocesan Judge

1564. Every bishop is bound to appoint an Officialis, or dioc
esan judge, with ordinary power to judge; he should be distinct 
from the vicar-general, unless the smallness of the diocese or 
the small amount of business makes it preferable to entrust this 
office to the vicar-general. The diocesan judge constitutes one 
tribunal with the bishop of the diocese, but he cannot try cases 
which the bishop reserves to himself. Assistants may be assigned 
to the diocesan judge with the title of Vice-0 fficiales. Both the 
Officialis and the Vice-0fficiales must be priests of irreproachable 
reputation, must possess the degree of Doctor of Canon Law or 
a thorough knowledge of the same, and must be at least thirty 
years of age. They may be removed at will by the bishop. Dur
ing the vacancy of the bishopric their office does not cease, nor 
can they be removed by the vicar-capitular (or the diocesan 
administrator). When the new bishop comes into office, their 
appointment must be confirmed. If the vicar-general is at the 
same time the Officialis, his office of vicar-general ceases with the 
vacancy of the bishopric, but the office of Officialis continues. If 
the Officialis is elected vicar-capitular (diocesan administrator), 
he appoints a new Officialis (Canon 1573).

Synodal Judges

1565. In every diocese priests of unblemished character and 
eminent knowledge in Canon Law shall be appointed as synodal 
judges, or pro-synodal judges, if appointed outside of a dioc
esan synod. These judges may be taken even from another 
diocese, and shall be not more than twelve in number: they shall 
take part in the adjudication of cases with power delegated by 
the bishop. Their appointment, substitution, loss of office, and 
removal, shall be governed by the rules of Canons 385-388 (see 
Volume I, n. 284). In law the pro-synodal judges are included 
under the name of synodal judges (Canon 1574).

The Sacred Congregation of the Council has declared that 
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as to the urging or fulfillment of the obligation (Canon 1565).
Since the contract may be made in one place, and may have 

to be executed in another place, two Ordinaries of different 
dioceses might be competent in a suit on the contract. A stranger 
can be sued on the contract only if he is actually in the place 
of contract when the summons is served on him.1 The Committee 
for the Authentic Interpretation of the Code has declared that 
a contracting party cannot be sued before the Ordinary of the 
place where the contract was made or before the Ordinary of the 
place where it is executed, if the party is absent from that place. 
If the contracting parties stipulate the diocese in which suit on 
the contract is to be brought, they are free to choose any diocese, 
and the parties are bound to answer the summons of that court, 
though they are absent from the territory of that diocese.2 The 
court of the diocese where the defendant has a domicile or quasi
domicile, has concurrent jurisdiction in suits on the contract.

1558. ^Because of an offense, the accused party becomes sub
ject to the forum of the place where the offense was committed] 
Though the accused party has left the place after committing 
the offense, the judge of that place has the right to summon him 
to court and to pronounce the sentence in his case (Canon 1566). 
The local Ordinary of domicile or quasi-domicile has concurrent 
jurisdiction.

1559. By reason of connection or content, all interrelated 
cases (e.g., a criminal action and an action for damage caused 
by the crime) are to be tried by the same judge, unless some 
rule of law stands in the way—e.g., if one case has a necessary 
forum (Canon 1567).

1560. By reason of prevention, when two or more judges are 
equally competent, that judge has the right to try the case who 
first issued the summons to the defendant and thus legitimately 
cited him to his tribunal (Canon 1568). If it is doubtful what 
court is entitled to try a case, the archbishop’s court decides the 
question of competency, when both courts belong to the same 
ecclesiastical province; when they belong to different provinces, 
the metropolitan of the judge to whom the case was first brought 
shall decide; if the courts have no immediately superior court 
(e.g., some diocese which stands directly under the Holy See),

1 Lega, “De Judiciis Ecclesiasticis,” I (2nd ed.), n. 341.
8 July 14, 1922; Acta Ap. Sedis, XIV, 529. 
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the Papal Legate, if there is one, or otherwise the Signatura 
Apostolica decides the competency (cfr. Canon 1612).

TITLE U

OF THE VARIOUS DEGREES AND SPECIES OF 
TRIBUNALS

1561. |ln view of the primacy of the Roman Pontiff, any) 
member of the faithful in the whole world may appeal his case to 
the Holy See}—whether the case be civil or criminal and at any 
stage whatsoever of the procedure (first instance or court of ap
peal, at the beginning of the trial or any other stage)—or may 
take it there in the first place. However, the recourse to the Holy 
See does not suspend, except in a case of appeal, the exercise of 
jurisdiction by the judge who has already begun the trial of the 
case. He may continue the case and pronounce final sentence, 
unless it is known that the Apostolic See has reserved the case 
to itself (Canon 1569). It is evident that the Supreme Pontiff 
has the right to judge any case of any subject of the Catholic 
Church in matters which are under the jurisdiction of the 
Church, because the Pope has supreme legislative administrative 
and judicial power over the whole Church. However, since there 
are ordinary judges appointed by law, it is evidently not the 
intention of the Supreme Pontiff who made that law to inter
fere with the jurisdiction of the ordinary judges, unless there 
are special reasons which in the judgment of the Holy See make 
it advisable to try the case at the Supreme Pontiff’s Tribunal.1

1562. With the exception of the cases reserved to the Apos
tolic See. or the cases which it has summoned to its own tribunal, 
all others arc to be tried by the various tribunals spoken of in 
Canons 1572 sqq. Every tribunal has the right to call upon an
other tribunal for the examination or summons of the parties 
and the witnesses, the inspection of documents or of the thing in 
controversy, notification of court orders, and the like, and the 
tribunal called upon must observe the precepts of law for each 
of these acts (Canon 1570). ijhe judge who tries the case in one 
stage of the trial cannot try the same case in another instance] 
(Canon 1571).

'Eichmann, “Prozessrceht des Cod. Jur. Can.” (Paderborn, 1921), 49. 
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Jaymen must be entirely excluded from the office of judge in 
ecclesiastical triaisjand that the contrary custom is condemned 
as subversive to ecclesiastical discipline and cannot be tolerated. 
Thus, the custom existing in one diocese for one hundred and 
seventy years of admitting the laymen experienced in law to a 
decisive vote in matrimonial and civil cases, but excluding them 
from criminal cases, was condemned and ordered to be abolished.3

Trials by a Single and by Several Joint Judges

1566. In every trial conducted by one judge he can employ 
two assessores or counsellors, who must be taken from among the 
synodal judges (Canon 1575). The auditors and assessors must 
be taken from among the synodal judges, who, in accordance 
with Canons 1575 and 1581, must be priests. In the decision 
given above, the Sacred Congregation of the Council ruled that 
those laymen who, in virtue of an ancient custom had been 
allowed to exercise a decisive vote in ecclesiastical trials, were 
to be barred from acting in non-criminal ecclesiastical trials 
even as auditors to draw up the cases, or as assessors with a con
sultive vote in those trials which have some connection with the 
civil law.4

The following cases must be tried by several joint judges, 
every contrary custom being disapproved and all contrary privi
leges revoked:

(1) civil (contentiosae) cases involving the validity of sacred 
ordination or marriage or regarding the temporal rights and 
goods of the cathedral church, and criminal cases involving the 
deprivation of an irremovable benefice or the infliction or declara
tion of excommunication, must be tried by a collegiate tribunal 
of three judges;

(2) \irials in connection with crimes which entail the penalties 
of deposition, perpetual deprivation of the clerical garb, or 
degradation, are reserved to a tribunal of five iudges>

1567. The local Ordinary can commit other cases also to a 
collegiate tribunal of three or five judges, and he should do so 
especially when there is question of cases which seem more diffi
cult and of greater importance by reason of circumstances of

’December 14, 1918; Acta Ap. Sedis, XI, 128. 
4 Ibid. 
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time, place, persons, and subject matter of the trial. The two or 
four judges who, together with the presiding judge, constitute 
the collegiate tribunal, shall be chosen by the Ordinary from 
among the synodal judges in rotation, unless he thinks it best to 
deviate from this rule (e.g., by appointing for special reasons as 
judges in a case men who do not belong to the synodal judges, 
or by appointing the synodal judges not in rotation) (Canon 
1576). According to a declaration of the Committee for the 
Authentic Interpretation of the Code, also the Officialis or judge 
of the diocesan Curia, who has been appointed by the Ordinary 
in accordance with Canon 1573, §§ 1-2, with ordinary power to 
judge and without any reservation of cases, may set up a col
legiate tribunal by calling in rotation the synodal judges nomi
nated according to Canon 1574, unless the Ordinary rules other
wise in individual cases.5

1568. The tribunal of associate judges must act as a body, 
and pronounce sentence according to the majority vote. The 
Officialis or the Vicc-Offiicialis presides, and directs the procedure 
and decides what is necessary for the administration of justice 
in a given case (Canon 1577).

1569. With the exception of the cases enumerated in Canon 
1572, the bishop may* always preside over the tribunal in person. 
However, it is highly expedient that the bishop let the cases, 
especially criminal and more important civil cases, be judged by 
the ordinary tribunal under the presidency of the Officialis or 
Vice-0 fficialis (Canon 1578).

Competent Court for Religious

1570. If any controversy arises between religious of the same 
exempt clerical organization, the Provincial Superior— and, in 
an autonomous monastery, the abbot—is the judge of the first 
instance, unless the Constitutions rule otherwise. In a contro
versy between two Provinces, the Superior General judges the 
case in the first instance cither in person or through a delegate, 
unless the Constitutions prescribe otherwise; if the controversy 
is between two autonomous monasteries, the abbot president of 
the respective Monastic Congregation is the judge (Canon 1579, 
§§1-2).

“July 28, 1932; Acta Ap. Sedis, XXIV, 314.
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1571. If a controversy arises (1) between physical or moral 
persons of different religious organizations, or (2) between re
ligious of the same non-exempt organization or a laical commun
ity, or (3) between a religious and a secular cleric or lay person, 
the local Ordinary is the judge of the first instance (Canon 1579, 
§ 3).

The local Ordinary of the house where the religious is sta
tioned by his superior is the competent judge, if the religious is 
made defendant in a suit brought by a religious of another or
ganization, by a secular cleric, or by a lay person; the privilege 
of exemption of the religious withdraws the case from the tri
bunal of the local Ordinary in cases only where there is a con
troversy between religious of the same exempt organization. 
Besides the residence of the religious, the other causes which 
make the local Ordinary competent to judge the case have to be 
considered (e.g., the location of the property in dispute, the place 
of contract, the place where an offense was committed, etc.).

ARTICLE XL—OF AUDITORS AND REFEREES

1572. The Ordinary can appoint one or several auditors (i.e., 
I men who prepare the judicial acts), either, permanently or for

one certain case. The judge can appoint an auditor only for the 
case which he tries, if the Ordinary has not already provided 
one (Canon 1580). The auditors for the diocesan tribunal should, 
as far as possible, be taken from among the synodal judges. For 
the tribunal of religious the auditors must always be taken from 
religious of the same organization according to the regulations of 
the constitutions (Canon 1581). (The office of the auditors is to 
summon the witnesses and to examine them, and to draw up the 
other judicial acts according to the tenor of their mandate; they 
cannot, however, pronounce the final sentence](Canon 1582). An 
auditor can be removed from office at any stage of the trial by 
him who appointed him, but his removal should be made only for 
a just reason and without prejudice to the parties (Canon 1583).

1573. The president of a collegiate tribunal must appoint one 
of his associate judges as nonens or referee, who shall report on 
the case in the meeting of the judges and shall commit the sen
tence to writing; the president or presiding judge can for a just 
reason appoint another in his place (Canon 1584).
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ARTICLE HI.—OF THE NOTARY, PROSECUTOR, DEFENSOR 
VINCULI

1574. At every trial there must be present a notary who acts 
as secretary or clerk, and (the acts are invalid unless they are 
drawn up by the notary or at least subscribed by him] Where
fore, the judge before beginning the trial of a case must appoint 
a secretary or clerk from among the legitimately appointed no
taries, unless the Ordinary himself has already designated one 
for that case (Canon 1585).

1575. A promotor justitia (prosecutor) and a defensor vin
culi (defender of the marriage bond and the validity of ordina
tions) are to be appointed in every diocese. The prosecutor 
appears in civil trials in which the Ordinary believes the public 
welfare is at stake, and in criminal cases. The defensor vinculi 
appears in cases in which there is question of the validity of 
sacred orders or of marriage (Canon 1586).

1576. In cases which require the presence of the prosecutor 
or of the defensor vinculi, the acts are null and void if they 
were not summoned, unless they were present without being sum
moned. If they have been legitimately summoned but were not 
present during some sessions, the acts are valid, but they must 
absolutely be submitted to them afterwards, in order that they 
may either orally or in writing offer their objections and propose 
whatever they believe is necessary or useful in the case (Canon
1587) .

1577. The same person may hold the office of prosecutor and 
defensor vinculi, unless the great amount of business and of cases 
forbids it. The prosecutor and the defensor vinculi may be ap
pointed generally for all cases or for individual cases (Canon
1588) . The Ordinary has the right to appoint these officials, who 
must be priests of unblemished reputation, doctors in Canon Law 
or well versed in it, and of tried prudence and zeal for justice. 
In the court of religious the prosecutor must, moreover, be a 
member of the same organization (Canon 1589). The prosecutor 
and the defensor vinculi who are appointed for cases generally 
do not lose their office at the vacancy of the bishopric, nor can 
they be removed by the vicar-capitular (diocesan administrator). 
On the arrival of the new prelate, they need confirmation in 
office. For a just cause they may be removed by the bishop 
(Canon 1590).
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ARTICLE IV.—OF COURIERS AND APPARITORS

1578. Couriers or messengers shall be constituted, either for 
all trials generally or for an individual case, to give notice of the 
judicial acts, unless the approved custom of a tribunal dispenses 
with these officials. Apparitors (constables) should be appointed 
for the purpose of executing the sentences and decrees of the 
judge at his command. The same person can hold both offices 
(Canon 1591). They should be lay persons, unless prudence de
mauds in some special case that clerics be appointed to these 
duties; their nomination, suspension and removal shall be gov
erned by the same rules as are given for notaries in Canon 373 
(Canon 1592). The acts which the couriers and apparitors write 
in the execution of their office, are public documents and as such 
legal proof of the direct assertions in these instruments (Canon 
1593).

Chapter II

OF THE ORDINARY TRIBUNAL OF THE SECOND INSTANCE

1579. An appeal from the court of a suffragan bishop goes to 
the archbishop’s court. Cases which were tried in the first in
stance in the archbishop’s court are appealed to that local Ordi
nary whom the archbishop has designated once for all with the 
approval of the Apostolic See. Cases tried in the first instance in 
the court of an archbishop who has no suffragan secs or in the 
court of a local Ordinary who stands under the immediate juris
diction of the Apostolic See, are appealed to the Metropolitan 
mentioned in Canon 285 (Canon 1594, §§ 1-3).

1580. In exempt religious organizations appeal from all case> 
tried before the Provincial Superior goes to the supreme head of 
the organization as the court of the second instance; cases tried 
by the abbot of an autonomous monastery are appealed to the 
supreme head of the respective monastic congregation. Cases of 
religious which are, according to Canon 1579, § 3, to be tried by 
the local Ordinary, follow the general rules on appeal given in 
§§ 1-3 of this Canon (Canon 1594, § 4).

1581. The court of appeal must be constituted in the same 
manner as the court of the first instance, and the same rules, 
adjusted to the procedure of appeal, shall be followed in the 
trial of the case (Canon 1595). If the case in the first instance 
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was tried by a collegiate tribunal, it must also in the court of 
appeal be tried by several judges jointly, who may not be fewer 
in number than in the court of the first instance (Canon 1596).

Chapter III

OF THE ORDINARY TRIBUNALS OF THE APOSTOLIC SEE

1582. The Roman Pontiff is the supreme judge for the entire 
Catholic world, as was stated in Canon 1569, who tries cases 
either in person, or through the tribunals constituted by him, or 
through judges delegated by him (Canon 1597).

ARTICLE I.—OF THE SACRED ROMAN ROTA

1583. The Sacred Roman Rota is an ordinary tribunal con
stituted by the Holy See to receive appeals; it is a collegiate tri
bunal consisting of a certain number of Auditors with a Dean as 
president, who is the first among equals. The Auditors must be 
priests, and must have at least the degree of Doctor of Civil and 
Canon Law. The choice of the Auditors is reserved to the Roman 
Pontiff. The Sacred Rota tries cases either in rotation—three 
Auditors forming one tribunal—or all Auditors sit together, un
less the Supreme Pontiff directs otherwise in some case (Canon 
1598).

1584. The Sacred Rota tries:
(1) in the second instance cases which have been tried in the' 

first instance in the courts of any of the Ordinaries and have 
been brought to the Holy See by legitimate appeal;

(2) in the last instance cases which have been tried by the 
same Sacred Rota or in any other courts in the second and fur
ther instance, and which have not become a res judicata—i.e., a 
case in which there is no further appeal granted in law (cfr. 
Canons 1902-1904).°

The Sacred Rota tries in the first instance the cases men
tioned in Canon 1557, § 2, and other cases which the Roman Pon
tiff either by Motu proprio or at the request of the parties cites 
to his court and commits to the Sacred Rota. The Sacred Rota 
tries these cases also in the second and third instances by rotation

“For wartime faculty of Apostolic Delegate to form a court of third 
instance for marriage casee in the U. S., see App. Ill, 18. 
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of the Auditors or judges, who succeed one another, unless the 
Roman Pontiff orders otherwise in the rescript by which he com
mits the case to this Tribunal (Canon 1599). The causa majores 
(cfr. Canons 220 and 1557, § 1) are absolutely excluded from 
the competency of the Sacred Rota (Canon 1600).

1585. From the Decrees of the Ordinaries no appeal or re
course to the Sacred Rota is granted, and the Sacred Congrega
tions exclusively take cognizance of such appeals (Canon 1601). 
An illustration of this is seen in a case in which the Committee 
for the Authentic Interpretation of the Code ruled that, in ad
ministrative acts of the Ordinary of a diocese (e.g., the confer
ring of benefices, offices, refusal to grant a benefice, office, etc.), 
no appeal or recourse to the Sacred Rota is possible. Not only is 
it forbidden to sue before the Sacred Rota to obtain a benefice 
or office, which the Ordinary refuses and to which one claims to 
have a right, but it is also forbidden to sue before that court for 
damages which one has suffered through the refusal of the Ordi
nary.7 The Sacred Rota itself declared on April 30, 1923, that, 
according to Canon 17 of the laws proper to that Tribunal, in 
cases which, though a residential bishop is one of the parties, 
originate from an administrative decree or disciplinary measure 
of the bishop, and which by Canon 1601 are reserved exclusively 
to the Sacred Congregations, the incompetency of the Sacred 
Rota to try, or even consider them incidentally, is absolute under 
pain of nullity of the sentence.8

ARTICLE n.—or THE SIGNATURA APOSTOLICA

1586. The Supreme Tribunal of the _Si(jnatura Apostolica. 
consists of several Cardinals, of whom one acts in the capacity of 
Prefect (Canon 1602).

The Signatura Apostolica has ordinary power to try the fol
lowing cases:

(1) regarding the violation of the secret by a judge of the 
Sacred Rota and regarding damages done by the judges of the 
Sacred Rota through invalid or unjust acts;

(2) regarding the plea of suspicion against one of the Audi
tors or judges of the Sacred Rota;

7 May 22, 1923; Acta Ap. Sedis, XVI, 251.
6 Acta Ap. Sedis, XV, 296.
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(3) regarding the plea of nullity against a sentence of the 
Sacred Rota;

(4) regarding the petition for the restitutio in integrum 
against a sentence of the Sacred Rota which has become a res 
judicata;

(5) regarding the recourses against sentences of the Sacred 
Rota in matrimonial cases which the Sacred Rota refused to 
admit to a new trial;

(6) regarding disputes over competency which may arise be
tween inferior tribunals, according to the rule of Canon 1612.

The Signatura Apostolica has delegated power to pass on 
the petitions offered to the Supreme Pontiff to obtain the com
mitment of a case to the Sacred Rota (Canon 1603).

The tribunal of the Signatura Apostolica is the supreme court 
of the Church. The date of the origin of this tribunal is not 
known. From ancient times there were two departments of the 
Signatura, one called the Signatura Gratiai and the other Signa
tura Justitia. The first dealt with dispensations, privileges, and 
exemptions requested from the Holy See; the other with judicir' 
trials. The two departments were not separated from each otlu 
until 1492, when Pope Alexander VI divided the Signatura Apo 
tolica into two distinct branches. The judiciary branch becam 
an ordinary tribunal for trying cases and issuing sentences in the 
name of the Supreme Pontiff. Before the Supreme Pontiff was 
deprived of the temporal power over the Papal States, the Signa
tura Apostolica had farreaching power over the cases tried in the 
secular courts of the Papal dominions, together with its authority 
over ecclesiastical courts. In the course of the nineteenth cen
tury the Signatura gradually ceased to function. The Roman 
Rota at about the same time (after the reign of Pope Gregory 
XVI) also became extinct, and the cases appealed to the Holy 
See from other courts were decided by the various Sacred Con
gregations. In 1908, while the codification of the laws of the 
Church was in progress, Pope Pius X reorganized the entire 
Roman Curia (i.e., the Sacred Congregations, Offices and Tri
bunals), and reinstated the two courts of the Holy See, the 
Roman Rota and the Signatura ikpostolica.

Not all cases appealed from inferior courts to the Holy See 
can go to the Signatura Apostolica. Canon 1603 defines the ex
tent of the ordinary jurisdiction of the Signatura Apostolica, 
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and thereby makes it evident that the Supreme Tribunal is not a 
regular court of appeal. The Roman Rota has both appellate and 
original jurisdiction (cfr. Canon 1599). The cases mentioned in 
Canon 1557, § 2, come under the original jurisdiction of the 
court of the Roman Rota, and are tried there in the first in
stance ; as a court of appeal, the Roman Rota has jurisdiction to 
try cases which have been tried in the first instance in the court 
of any Ordinary (cfr. 1599, n. 1), having concurrent appellate 
jurisdiction with the ordinary court of appeal, i.e., the arch
bishop’s court (cfr. Canon 1569 concerning the right of appeal 
to the Holy See). The congressus of the Signatura Apostolica 
has a twofold jurisdiction—one administrative and the other 
judicial. As an administrative organ of the Holy See, it receives 
petitions for papal commissions and other rescripts of that na
ture; as a tribunal, it has judicial poxver (cfr. Chirographum 
Benedicti -VF, June 28, 1915; Acta Ap. Seclis, VII, 320), and 
can examine the official decrees of the Sacred Roman Rota, hear 
the parties, if it deems it necessary, or, if the case is sufficiently 
complete, examine the acts and confirm or reject or correct the 
decision of the Sacred Rota. Matters of greater importance, 
however, must be submitted to the full tribunal of the Signatura 
Apostolica. The competency of the Signatura Apostolica was so 
described by the tribunal itself.9

1587. In criminal cases against a judge of the Sacred Rota 
(cfr. Canon 1603, n. 1), if there is question of a trial in appeal, 
that trial is to be conducted by the Signatura Apostolica. In the 
plea of suspicion against a judge of the Sacred Rota, the Signa
tura Apostolica decides whether the judge of the Sacred Rota is 
to be removed from the trial of the case. This being done, the 
ease is returned to the Sacred Rota, which proceeds with it ac
cording to its ordinary rules, except that the judge against whom 
suspicion was raised is excluded from or participates in the con
sideration of the case, according as the Signatura Apostolica may 
have decreed. In the plea of nullity the petition for the restitutio 
in integrum, or the recourse against sentences of the Sacred Rota 
in matrimonial cases (cfr. Canon 1603, nn. 3-5), the Signatura 
Apostolica decides only whether the sentence of the Sacred Rota 
is invalid, and whether the restitutio in integrum or the recourse 
should be admitted: if the sentence is declared invalid, or if the

0 In causa Romana, November 25, 1922; Acta Ap. Sedis, XV, iso. 
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petition or recourse is admitted, the Signature Apostoliea re
mands the case to the Sacred Rota, unless the Supreme Pontiff 
provides otherwise. In the petition to the Holy See that a case 
may be committed to the Sacred Rota, the Signatura Apostoliea 
after having obtained the proper information and having heard 
the interested parties, decides whether the petition is to be 
granted or refused (Canon 1604).

1588. The sentences of the Supreme Tribunal of the Signa
ture Apostoliea are effective, even though they do not contain 
the reasons in fact or in law (cfr. Canon 1894). Nevertheless, 
at the request of either party to the trial or, if it seems advis
able, ex officio, this Supreme Tribunal may direct that the rea
sons for the sentence be published according to the proper 
regulations of this Tribunal (Canon 1605). The lex propria of 
the Signatura Apostoliea is contained in the Constitution “Sapi
enti Consilio” of Pope Pius X, by which the Roman Curia was 
reorganized.10

Chapter IV

OF THE DELEGATED TRIBUNAL

1589. Delegated judges are bound to observe the rules con
tained in Canons 199-207 and 209 (Canon 1606). The judge 
delegated by the Holy See may employ the officials of the Curia 
of the diocese in which he must try a case. He may also choose 
and employ any others, if he prefers, unless the rescript of dele
gation states otherwise. The judges delegated by the local Ordi
naries must employ the officials of the diocesan Curia, unless the 
bishop for a serious reason orders that special extraordinary 
officials are to be appointed in some individual case (Canon 
1607).

Persons who possess ordinary judicial power—e.g., the local 
Ordinary and the judge (Officialis) of the diocesan Curia—can 
delegate to any priest jurisdiction either over all the cases in 
which his tribunal is competent, or over all cases of a certain 
kind, or for individual trials. The delegated judge who has been 
appointed with general faculty to try all cases, or all cases of a 
certain kind (e.g., matrimonial cases), can subdelegate another 
as judge for individual cases. A judge delegated by the Apos-

10June 29, 1908 (Acta Ap. Sedis, I, 20-29). 
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tolic See—i.e., the Roman Pontiff, or the Roman Rota or Signa
tura Apostolica (cfr. Canon 7)—though he is delegate for one 
case only, can subdelegate another as judge, unless the tenor of 
the document of delegation declares that the person was dele
gated because of his special aptitude to act as judge in the case. 
Noval (“Commentarium Cod. Jur. Can.,” De judiciis, n. 182) is 
of the opinion that the clauses of the rescript—“de tua indus
tria, et circumspectione confidentes: prudentiae tuce de qua spe
cialiter confidimus”—do not indicate that the delegate is chosen 
for reason of special qualifications, but are rather general expres
sions of politeness in the form of the mandate. This seems to be a 
correct interpretation of these phrases, though, as Noval remarks, 
there are canonists who see in these phrases an indication that 
the delegate was chosen because of personal qualities, and that he 
cannot subdelegate his commission to another. If several men 
are delegated to act as judges in a body (collegialiter) and one 
of them dies, all lose their jurisdiction unless the document of 
delegation provides for this emergency. The jurisdiction of a 
delegated judge expires with the expiration of the office of the 
authority who delegated him, if at the death, resignation, trans
fer, etc., of the authority the summons has not yet been issued 
or the parties have not of their own accord presented themselves 
to the judge prior to the loss of office of the delegating authority 
(cfr. Canon 1725; Eichmann, “ Prozessrecht, ” 67).

TITLE HI

OF THE RULES TO BE OBSERVED BY THE COURTS

Chapter I

OF THE OFFICE OF THE JUDGES AND COURT OFFICIALS

1590. (The competent judge shall not refuse his services to a 
party who legitimately applies to himj subject to the penalties 
ordained by Canon 1625 (Canon 1608). Before a judge sum
mons anybody before his tribunal and sits in judgment, he shall 
see whether he is competent. In like manner, before he admits 
a plaintiff to plead his case, (he is bound to ascertain whether 
the plaintiff has a right in law to suel It is not necessary that 
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this investigation of the judge be entered into the minutes of the 
case (Canon 1609).

1591. If exception is taken to the competency of the judge, 
the judge himself must decide this question. In case of excep
tion being taken to his relative incompetency, the judge’s de
cision in favor of his competency does not admit of appeal. If 
the judge declares himself incompetent, the party who regards 
himself as aggrieved may within ten days take an appeal to the 
higher court (Canon 1610). The judge who at any stage of the 
trial finds himself absolutely incompetent is bound to declare his 
incompetency (Canon 1611).

The judge to whom a party has recourse for the vindication 
of his rights or the redress of injuries suffered through unlaw
ful actions of others, is obliged in virtue of his office: (1) to 
examine whether he has jurisdiction to try the case, and (2) 
whether the party has a right to sue. The incompetency of a 
judge may be either absolute or relative. There are a few cases 
only in which judges inferior to the Holy See are absolutely in
competent, and these are stated in Canons 1556-1557; in other 
cases the incompetency is relative (cfr. Canons 1558-1568). If, 
in a case of relative incompetency, the defendant raises objection 
to the right of the judge to try the case, the judge himself investi
gates whether he has jurisdiction to try the case and, if he de
clares himself competent, the law does not permit appeal from 
his decision. If he declares himself incompetent and therefore re
fuses to try the case, the party who thinks himself incommoded 
by that decision may appeal to the higher court within ten days 
to obtain the decision of that court on the competency of the 
judge.

1592. If a controversy arises between two or more judges as 
to which of them is competent in some affair, the matter shall be 
decided by the immediately higher tribunal. If the judges be
tween whom there is a conflict of competency are subject to dif
ferent higher tribunals, the decision of the controversy is 
reserved to the higher tribunal of that judge to whom the case 
was first taken. If the judges have no higher court, the conflict 
is to be settled either by the Legate of the Holy See, if there is 
one, or by the Signatura Apostolica (Canon 1612).

1593. A judge should not accept for trial a case in which he 
is to some extent interested by reason of consanguinity or affinity 
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in any degree of the direct line or in the first or second degree of 
the collateral line, or as a guardian or trustee of one of the par
ties, or as an intimate friend or an enemy, or because he has 
much to gain or lose through the case, or has in the same matter 
been advocate or procurator for one of the parties. Under the 
same circumstances the prosecutor and the defensor vinculi must 
likewise refrain from acting in the case (Canon 1613).

1594. When a plea of suspicion is entered against a judge, 
although his competence in the case is admitted, and this excep
tion is taken against the single delegated judge or against the 
tribunal or the majority of the delegated judges, the person who 
delegates the judge or tribunal shall decide whether the objection 
is to be sustained. If the exception of suspicion is entered 
against one or other of several delegated judges (even the presid
ing judge), the other delegated judges rule on the objection. If 
the exception is taken against an Auditor of the Sacred Rota, 
the Signatura Apostolica rules on the objection, as stated by 
Canon 1603, n. 2; if against the Officialis (judge of the diocesan 
Curia), the bishop; if against an auditor (assistant or secretary 
of a judge), the principal judge rules on the objection (Canon 
1614, § 1)

1595. If the Ordinary himself tries a case and the exception 
of suspicion is entered against him, he should either abstain from 
trying the case or commit the ruling on the question of suspicion 
to the immediately higher judge. If the exception of suspicion 
is entered against the prosecutor or the defensor vincuh, or 
against other officials of the court, the presiding judge of the 
tribunal or the judge, if one only tries the case, shall rule on 
the objection (Canon 1614, §§ 2-3).

1596. If the one judge who tries a case, or one or all the 
judges of a collegiate tribunal, have been declared suspect, the 
judges must be changed, but the case stays in the same court. 
The Ordinary must appoint other acceptable judges in place of 
those who were declared suspected. If the Ordinary himself has 
been declared suspect, the immediately higher judge shall ap
point other judges to try the case (Canon 1615). The exception 
of suspicion must be decided as expeditiously as possible after 
hearing the parties and also the prosecutor or defensor rinculi, 
if the latter are interested in the case and no objection has been 
entered against them (Canon 1616). With regard to the time 
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within which the exceptions of incompetence and of suspicion 
must be raised, the precepts of Canon 1628 shall be observed 
(Canon 1617).

1597. In an affair which pertains to private persons only, the 
judge cannot interfere except at the request of one party, (in 
offenses, however, and in matters concerning the public weal of 
the Church or the salvation of souls, the judge can proceed ex 
officio^ Canon 1618).

1598. If the plaintiff in a private suit does not offer proofs in 
his favor which may properly be urged, or if the defendant does 
not plead proper exceptions, the judge shall not supply the de-, 
ficiencies. If, however, the public welfare or the salvation of 
souls is involved, the judge may and must supply the deficiencies 
in pleading (Canon 1619). In private affairs the parties who 
call upon the court to settle their difficulties and determine their 
rights, must plead and defend their claims; the court is disinter
ested, and in fact it would prefer that they settle their disagree
ment out of court. The court is not to take an active part in the 
dispute by helping the parties to prove or defend their case. Ar 
exception is made in favor of minors and other persons whon 
the law holds equivalent to minors, since the judge may assist 
these to plead or defend their case (cfr. Canon 1759). In cases 
involving the good of souls or the public welfare (e.g., all crimi
nal cases concern the public welfare), the court is interested in 
getting all the proofs of the plaintiff as well as the full defence 
of the defendant.

1599. (The judges and courts shall endeavor to finish all cases 
as speedily as possible, without prejudice to justice J Cases shall 
not be protracted in the court of the first instance over two years, 
or in the court of second instance over one year (Canon 1620).

The Administering of Oaths

1600. ^Except the bishop when he sits in person as judge, all 
persons who constitute or assist a tribunal must take an oath 
before the Ordinary or the judge by whom they arc chosen, or 
before an ecclesiastic delegated either by the Ordinary or the 
judge, that they will fulfill their office properly and faithfully.j 
The oath is to be taken at the beginning of their office, if they 
are regular officials, or before the beginning of the trial, if they 
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'were appointed for one particular case only. Even a judge dele
gated by the Apostolic See and the ordinary judge in an exempt 
clerical religious organization are bound to take the oath when 
the tribunal is first constituted; the notary of the tribunal shall 
assist at the taking of the oath and make record of it (Canon 
1621).

1601. \Whenever the oath is taken either by the judges, or the 
officials of the court, or the litigants, witnesses, or experts, it 
must always be taken under the invocation of the Divine Name, 
priests meanwhile touching their breasts and laymen touching 
the Book of the Gospels^ In administering the oath to the liti
gants, witnesses and experts, the judge shall regularly remind 
them of the sacredness of the act, of the very serious nature of 
the crime of perjury, and of the penalties to which one becomes 
liable who, after being sworn, tells a falsehood in court. The oath 
shall be taken according to a formula approved by the judge, 
shall be taken in the presence of this judge or his delegate, and 
in the presence of both or either of the parties, if they desire to 
be present when the oath is tendered (Canon 1622).

1602. ̂ In criminal cases the judges and officials of the court 
are always bound to secrecy^ they are also bound in civil cases, 
if the revelation of some of the proceedings might be prejudicial 
to the parties. They are, furthermore, always bound to absolute 
secrecy concerning the discussion of the case in the tribunal be
fore the sentence was delivered, and concerning the various votes 
and opinions of the judges. The judge can also bind by oath to 
secrecy the witnesses, experts, litigants and their lawyers and 
proxies, if the nature of the case or of the evidence is such that 
from the divulging of the proceedings and proofs the good repu
tation of others might be endangered, or discord, scandal, or 
other untoward consequences might result (Canon 1623).

1603. (The judge and other officials of the court are forbidden 
to accept any presents (munera) on the occasion of a trial 
(Canon 1624)7/ As justice must not be jeopardized by an at
tempt to influence unduly the judge and others who assist him, 
the law forbids them to accept presents on the occasion of a 
trial. While the trial is going on, presents from the parties or 
from their friends or relations have the appearance of a bribe. 
The term munera is very general, and includes not only gifts of 
personal or real property, but also all services and favors.1

aLiega, <fDe Judiciis Ecclesiasticis,’’ I, n. 83.
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The former law was more explicit than the Code in demand
ing that the ecclesiastical judge give his services gratuitously— 
so much so indeed that the ordinary judges were not allowed to 
demand indemnity from the parties for expenses (e.g., in trav
eling to a distant place within the territory of their jurisdiction 
to gather information concerning the facts in the case). More
over, the ordinary judges who needed an assistant in the study 
of the case could not charge the parties with the expenditures of 
the assistant. The benefice connected with their office was con
sidered sufficient for incidental expenditures. With regard to 
delegated judges, the Holy See prescribed that only men who 
had a benefice in the cathedral church should be delegated, and 
that they were to be indemnified, if the case demanded travel 
outside their territory. If they needed an assistant in the study 
of the case, they could allow him a becoming salary, and charge 
it to plaintiff and defendant jointly. Other officials of the court 
were to be paid from the ordinary fees charged for judicial acts. 
Though the above regulations have not been embodied in the 
Code, there is no doubt that they should serve as a guide in the 
matter for the Ordinaries, who should thus appoint as judges 
and court officials men who have a benefice or other source of 
revenue which suffices for their proper maintenance. For other 
expenditures of judicial acts, the bishops of each ecclesiastical 
province are ordered by Canon 1909 to fix a tariff or schedule of 
taxes.

In connection with the prohibition of Canon 1624 concerning 
the acceptance of presents by the judge and other officials of the 
court, the question arises whether the acceptance of the so-called 
xenia or munuscula from the parties to a trial is also forbidden. 
The law of the Decretals tolerated the acceptance of food and 
drink, which could be consumed within a few days {Liber Sextus 
Bonifacii VIII, c. 11, De rescript is). Probably they are not for
bidden, because they were not considered munera, and the Code 
forbids the acceptance of munera (Noval, “Commentarium,” De 
Judiciis, n. 215; Augustine, “Commentary,” VII, 71, who holds 
that gifts of food and drink are also forbidden by Canon 1624).

1604. Judges whose competency is certain and evident and 
who refuse to try a case, judges who rashly declare themselves 
competent, and judges who through culpable negligence or mal
ice follow an invalid procedure to the injury of others, or do an 
injustice or otherwise cause damage to the contending parties, 
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are liable for damages and can be punished by the local Ordi
nary, or, if the bishop has been guilty, by the Apostolic See. The 
proceedings against the judge may be instituted either at the 
request of the parties, or even ex officio. ^The penalties are to be 
proportioned to the gravity of the guilt, and may even extend to 
deprivation of offic^( Canon 1625, § 1).

1605. Judges who dare to violate the law of secrecy or com
municate to others secret proceedings in any manner, shall be 
punished with fines and other penalties, even with deprivation of 
office, in proportion to the gravity of their guilt: if the particular 
laws prescribe graver penalties in any cases, these laws shall re
main. The officials and assistants of the court are subject to the 
same penalties if they have been guilty of similar delinquencies, 
and may be punished also by the judge (Canon 1625, §§ 2-3).

1606. When the judge foresees that the plaintiff will prob
ably disregard the ecclesiastical sentence if it should happen to 
be adverse, and that therefore the rights of the defendant are not 
sufficiently protected, he can at the petition of the defendant, or 
even ex officio, force the plaintiff to give sufficient security for 
the observance of the ecclesiastical sentence (Canon 1626).

Chapter II

OF THE ORDER OF THE CALENDAR

1607. [The judges and tribunals are bound to try the cases 
brought to them in that order in which they came to the court] 
unless some one of them requires a more speedy decision than 
the others. In the latter case, the preference must be stated by 
special decree of the judge or the court (Canon 1627).

1608. DilatJry^eicceptions, especially those which have refer
ence to the personages and the manner of the trial, must be pro
posed and ruled on before the contestatio litis, unless they 
emerged only after the contestatio, or the party raising the ex
ceptions affirms under oath that he did not until then have 
knowledge of them. The exception of the absolute incompetency 
of the judge may be raised by the parties at any period of the 
trial or stage of the case (i.e., in the first, or second, or any fur
ther trial of the case). The exception of excommunication can be 
also raised at every period and every stage of a trial, provided it 
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is raised before the final sentence. In the case of excommunicat i 
vitandi or excommunicato tolerati censured by declaratory or 
condemnatory sentence, they must be always excluded ex officio 
by the court (Canon 1628).

As the judicial trial must proceed orderly from step to step, 
certain pleas have to be made at specified stages of the case 
under penalty of forfeiting the right to make them. (The bill of 
complaint by the plaintiff to the judge is the first step in civil 
cases; the decision of the judge on his own competency and on 
the right of the plaintiff to bring the action is the second step. 
The third is the summons of plaintiff and defendant. The fourth 
is the contestatio litis, which consists in the appearance of the lit
igants in court, the reading of the bill of complaint, and the 
denial of the complaint by the defendant for the purpose of plac
ing the case in litigation] (cfr. Canons 1726-1727). Now, Canon 
1628 prescribes that dilatory exceptions must be made before 
the contestatio litis, because with that contestation the first stage 
or instance of the trial commences (cfr. Canon 1732), and dila
tory exceptions aim at evading the suit for the present (e.g., by 
objecting to the petition for payment because it is not yet due, 
or by objecting to the relative competency of the judge, or by 
objecting that the judge is prejudiced, interested in the case, 
etc.). If the exception is sustained, the action which tentatively 
commenced with the summons has to be dropped by the court 
temporarily or permanently. Canon 1628 makes allowance for 
exceptional circumstances in which the dilatory exceptions can 
be raised even after the contestatio litis.

The defendant may raise the exception of excommunication 
of either the plaintiff or the judge at any time of the trial, for, 
in virtue of Canon 2263, every excommunicated person is barred 
from acting as plaintiff in ecclesiastical trials, unless he brings 
suit to contest the justice or legality of his excommunication, 
or unless by proxy he institutes some other action which has the 
purpose of averting injury to his spiritual welfare (cfr. Canon 
1654). The exception of excommunication may be raised against 
the judge, for, in virtue of Canon 2264, an excommunicated 
judge cannot licitly conduct a trial; and, if he is an excommuni
cates vitandus or has been excommunicated by declaratory or 
condemnatory sentence of his superior, the judicial acts of the 
judge are invalid (cfr. Canon 2264). If the plaintiff is an excom-
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municatus vitandus, or has been excommunicated by declaratory 
or condemnatory sentence, it is not necessary for the defendant 
to raise the objection—though he may—because the judge on his 
own initiative is obliged to refuse the plaintiff permission to 
bring the suit.

1609. Peremptory exceptions which put an end to the liti
gation—e.g., the exception of res judicata (final and unappeal
able sentence), agreement, etc.—must be raised and ruled on 
before the contestatio litis. Should one party raise them later, 
his plea is not to be rejected, but he is held liable for the costs, 
unless he proves that he did not maliciously delay the raising of 
the exception. Other peremptory exceptions should be raised 
after the contestatio litis and they are to be ruled on at the 
proper time according to the rules concerning incidental ques
tions (Canon 1629).

1610. It is preferable that reconventiones (counter-claims by 
the defendant) be made immediately after the contestatio litis, 
but they may be brought at any time during the trial before the 
sentence is rendered. The counter-charges are to be tried simul
taneously with the main suit, unless it is necessary to try them 
separately, or the judge thinks a separate trial more expedient 
(Canon 1630).

The actiones reconventionales are ^complaints made by the 
defendant against the plaintiff in the course of the same suitj 
These counter-claims of the defendant are ordinarily to be made 
immediately after the contestatio litis (i.e., in connection with 
the denial by the defendant of the claim of the plaintiff). Canon 
Law does not require that the counter-claim of the defendant 
should concern the same matter about which the plaintiff brings 
suit, but it may deal with an entirely different matter: for exam
ple, when a church through its pastor sues another church for 
payment of goods bought by and delivered to the defendant 
church, the defendant can plead as an off-set any other claim 
it has against the plaintiff church—e.g., for interest on a loan 
due and unpaid, for work done for the plaintiff for which pay
ment is due and unpaid, etc. (cfr. Canons 1690-1692). This 
counter-claim may be made even after the contestatio litis, but 
must be made before the issuance of the sentence. If made after 
the sentence has been pronounced, the defendant can urge his 
claim only by instituting a new action. The counter-claim must 
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be made in a civil suit, inasmuch as private individuals may not 
act as plaintiffs in a criminal suit, because that is the province 
of the prosecutor.

1611. All questions regarding the security to be given to 
cover the cost of the trial, about granting a defence free of 
charge (if a request to this effect should be made right at the 
beginning of the case), and other similar points are as a rule to 
be settled before the contestatio litis (Canon 1631).

1612. If, after the principal question has been submitted to 
the court, a so-called prejudicial question should arise (i.e., a 
question on the solution of which the settlement of the principal 
question depends), this latter issue must be first decided by the 
court (Canon 1632).

If incidental issues arise out of the main controversy, those 
incidental issues should first be settled which prepare the way 
for the solution of the other issues. If there is no logical connex
ion in the incidental issues, they shall be decided in the order 
in which they have been raised by either party. If the charge 
“de spolio” (cfr. Canons 1698 and 1699) arises incidentally, 
that issue must be settled before all others (Canon 1633).

The prejudicial question is somewhat similar to an exception 
(though it is of a more general character), for, just as an ex
ception may affect the claim of the plaintiff, so may the prejudi
cial question diminish or bar his claim. Because of the damaging 
effect on the claim of the plaintiff, the prejudicial question has 
first to be decided before the case can proceed. It is evident that 
a person who makes an assertion in court, must prove what he 
asserts, and therefore the one who raises the prejudicial question 
must prove the point he raises: for example, if in a case of the 
inheritance of children the validity of the marriage (cfr. Canon 
1972) or the legitimacy of a child is questioned, the one who 
raises the question must adduce his proofs, and the judge must 
rule on the question before any further proceedings.

Chapter III

TERMS OF POSTPONEMENT AND FATALIA LEGIS

1613. By fatalia legis are meantffixed periods upon the lapse 
of which the law denies the right to sue); they cannot be pro
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longed. Terms of postponement fixed by the court or by agree
ment of the parties may before their expiration be extended by 
the judge for a just cause, after hearing or at the petition of 
the parties. The judge, however, must beware lest the trial be 
protracted too long by the prorogation (Canon 1634).

If the day fixed for a judicial action is a holiday, and the 
order of the judge does not explicitly state that the court is 
nevertheless to sit for the trial of cases, the prorogation is under
stood to extend to the next following day that is not a holiday 
(Canon 1635).

^The periods or terms fixed by the procedural law of the Code) 
—the termini legales—demand that certain actions must be done 
within the specified time under pain of forfeiting the right to 
act, and these terms cannot be prolonged by the court even with 
the consent of both parties. These terms are indicated in various 
Canons of Book IV of the Code (e.g., Canons 1610, 1684, 1688, 
1695, 1698, 1703, 1709, 1881). The terms which are committed to 
the discretion of the judge {termini judiciales}, and the terms 
which the law’ permits the parties to fix by mutual agreement 
and with the approval of the judge, may be prolonged by the 
judge before their expiration, if the parties request it, or also at 
the initiative of the judge after having heard the parties con
cerning the prolongation.

Chapter IV

OF THE PLACE AND TIME FOR COURT SESSIONS

1614. Though the bishop has the right to hold court at any 
place w’ithin his diocese, with the exception of exempt places, he 
should neverthelessQjesignate a hall at his residence wdiich is to 
serve as the ordinary place for trials. A crucifix should occupy 
a prominent place in this hall, and a Book of the Gospels must 
be provided) (Canon 1636).

A judge who has been forcibly expelled from his territory, 
or w’ho is prevented from exercising jurisdiction there, may ex
ercise his jurisdiction and pronounce sentence outside his terri
tory, but he must inform the local Ordinary of the fact that he 
holds court in his diocese (Canon 1637).

1615. In every diocese the Ordinary, after considering fully
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the local circumstances, shall fix by public decree ^convenient 
days and hours during which regular access can be had to the 
court to request its services in the administration of justice^ 
However, for a just reason and whenever there is danger in
delay, the faithful may invoke the services of the judge at any 
time to protect their rights or the public welfare (Canon 1638).

1616. Holydays of obligation and the last three days of Holy 
Week shall be observed as dies feriati (i.e..fclavs on which judi
cial procedure must rest). On these days it is forbidden to issue 
summons, have court hearings, examine the parties and wit
nesses, accept proofs, and issue or execute decrees and sentences, 
unless necessity, Christian charity, or the public welfare demand 
otherwise. The judge should in individual cases decide and an
nounce whether and how far any judicial acts should take place 
on these days (Canon 1639).

Under the former Canon Law the judicial acts done on holy
days of obligation were null and void, unless necessity or Chris
tian charity prompted the judge to act. The Code retains the 
prohibition of judicial procedure on holydays, but it does not 
invalidate the acts. In the former law there was also a prohibi
tion to hold court at night; the Code does not mention this law, 
but states that the days and hours for regular court sessions 
should be made convenient for the people.2

Chapter V

OF THE PERSONS TO BE ADMITTED TO COURT SESSIONS AND 
OF THE MANNER OF DRAWING UP AND PRE

SERVING JUDICIAL ACTS

1617. ^While the court is in session, outsiders shall be ex
cluded from the court-room, and those only shall be present 
whom the judge thinks necessary for conducting the trial] Any 
of those present who gravely offend against the respect and 
obedience due to the court, may be at once and without further 
procedure forced to obey through censures and other appropriate 
penalties imposed by the judge in whose presence they misbe
have. Advocates and procurators who are guilty of such miscon
duct, may be deprived by the judge of the right to conduct other 
cases before ecclesiastical courts (Canon 1640).

'Lega, MDe Judiciis Ecclesiasticis/’ I, nn. 363-3G8,
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The procurator mentioned frequently in the procedural law 
is a proxy or substitute for the plaintiff or defendant, and takes 
the place of such party in court. As a rule, it suffices that the 
proxy appears in court when the presence of the one whom he 
represents is demanded, unless the law or the explicit command 
of the judge requires the personal presence of the plaintiff or 
defendant at certain judicial proceedings (cfr. Canons 1647 and 
1655-1666).

1618. If some of the judicial proceedings involve a person 
who is ignorant of the vernacular, and the judges and parties do 
not understand the language of such person, a sworn interpreter 
against whom neither party raises a legitimate objection is to be 
designated and employed by the judge (Canon 1641).

1619. All the acts of a trial—both the acta causa' (those 
- which relate to the merits of the case, e.g., decisions and all
proofs) and the acta prfrcessus (those which relate to the form of 
procedure, e.g., summons, declarations or notices, etc.)—must be 
committed to writing. Vjn so far as possible, the acts shall be 
drawn up in Latin, unless there is a good reason to do otherwise; 
but the examination and answers of the witnesses and similar 
acts must be drawn up in the vernacula^ (Canon 1642). Every 
folio of the acts shall be numbered, and [the signature of the 
actuary’ with the seal of the court shall be put on every folio) 
When an individual act is completed, or interrupted and post
poned for another session, it shall be signed by the actuary and 
the judge (or the presiding judge, if several judges sit in the 
same case) Whenever the signature of the parties or the wit
nesses is required in judicial acts, and a party or a witness is 
unable or refuses to sign his name, a note to that effect shall be 
made in such acts, and the actuary and the judge shall also attest 
that the act itself was read verbatim to the party or to the wit
ness, and that the party or witness could not or did not want to 
subscribe to it (Canon 1643).

The actuary (actuarius) gets his name from the office of writ
ing the acts of the judicial proceedings. He is one of the ab
solutely necessary officials in a trial, and the acts are null and 
void unless they are written or at least signed by the actuary. 
To function as actuary in a trial, a person must have been ap
pointed a notary by the competent authority; the judge may 
appoint as actuary for a case to be tried by him any of the 
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notaries of the respective diocese where the case is tried, unless 
the Ordinary has already assigned a notary for the trial (cfr. 
Canon 1585). The chancellor of a diocese becomes a notary by 
appointment to the chancellorship. The bishop may nominate 
other notaries for acts of every kind, for judicial acts generally, 
for an individual trial, or for some specified affair (cfr. Canons 
372-373).

1620. In case of appeal, copies of the acts recorded as stated 
in Canons 1642-1643 shall be bound into a fascicle (with an 
index of all acts and documents and an affidavit of the actuary 
or chancellor, testifying that the copies are exact and complete), 
and forwarded to the higher court. If copies cannot be made 
without great inconvenience, the original acts shall be forwarded 
with proper precautions. If the acts of the trial must be for
warded to a place where the vernacular language of the first 
court is unknown, the acts shall be translated into Latin, due 
precaution being taken to give a faithful translation. If the 
acts were not drawn up in the proper form and style, they may 
be rejected by the superior court; in that case those responsible 
for their faulty drafting must have them redrafted and for
warded at their own expense (Canon 1644).

1621. On the completion of the trial, the documents should 
be returned to the parties, unless in criminal cases the judge 
shall decide that the public interest demands the retention of 
some document. All documents which remain with the court are 
to be deposited in the diocesan archives—in the public or the 
secret archives, as the nature of the case demands. The notaries, 
actuaries, and the chancellor are forbidden to furnish, without 
an order from the judge, copies of judicial acts and documents 
which have become the property of the court. Anonymous let
ters which add nothing to the merits of a trial, and even signed 
letters which are certainly slanderous, shall be destroyed (Canon 
1645).
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TITLE IV

OF THE PARTIES TO A TRIAL

Chapter I

OF THE PLAINTIFF AND THE DEFENDANT

1622. (E very person not prohibited by the Sacred Canons may 
institute a suit as plaintiff. The defendant who is legitimately 
sued must answeO (Canon 1646). Though the plaintiff or the 
defendant has appointed a procurator or a lawyer to take his 
part in court,^he must always appear in person, when either the 
law or the orders of the judge demand his presence] (Canon 
1647).

1623. [Parents, tutors and guardians are bound to plead or 
defend the cases of minors and persons without the use of reason] 
If the judge thinks that the rights of such persons are in conflict 
with the rights of the parents, tutors or guardians, or that they 
live at so great a distance from the parents, tutors or guardians 
that the latter cannot at all, or can only with great difficulty 
represent their charges in court, a guardian ad liteni is to be 
appointed by the judge. However, in spiritual cases or in cases 
connected with spiritual affairs, minors who have attained the 
use of reason can sue and defend without the consent of the 
parent or tutor; if they are fourteen years of age, they can in 
person plead their case, but otherwise they must plead through a 
tutor appointed by the Ordinary, or by a tutor chosen by the 
minor with the approval of the Ordinary (Canon 1648).

1624. Collegiate and non-collegiate moral or legal persons are 
to be represented in court by the rector or administrator, except 
in the special cases mentioned in Canon 1653. If the rights of 
the legal person conflict with those of the rector or administra
tor, the Ordinary shall designate a procurator to represent the 
legal person (Canon 1649).

1625. Persons who because of their spendthrift habits have 
been deprived of the administration of their goods, and weak- 
minded persons can appear personally in court only to answer 
for their own offenses, or at the order of the judge; otherwise 
they must sue and be sued through their guardians (Canon 
1650).
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Before a guardian assigned to a person by the civil authority 
can be admitted by the judge into court, the consent of the 
proper Ordinary of that person is required. The Ordinary may 
also appoint another guardian for the ecclesiastical forum, if 
after mature reflection he thinks such appointment prudent 
(Canon 1651). The Committee for the Authentic Interpretation 
of the Code has declared that in order to assign a guardian to 
those who are destitute of the use of reason or are weak-minded, 
a regular trial is not required, but rather the decree alone of the 
Ordinary after prudent inquiry suffices.1

1626. Without the consent of their Superiors, religious have 
no personal standing in court, except in the following cases:

(1) if the suit is concerned with vindicating against the'' 
religious organization rights which they have acquired by pro
fession ;

(2) if they legitimately live outside the religious house, and 
the defence of their rights becomes urgent;

(3) if they wish to denounce their superior (Canon 1652)/
1627. Local Ordinaries may appear in court in the name of 

the cathedral church or of the mensa episcopalis; but, to act 
licitly, they must consult the Cathedral Chapter (or the diocesan 
consultors) or the board of administration, securing their advice 
or their consent according to the amount of money involved in 
the case, as prescribed by Canon 1532.

All beneficiaries can sue or be sued in the name of their bene
fice, but to act licitly they must observe the precepts of Canon 
1526.

Prelates and the superiors of chapters, sodalities and any 
other college, cannot act in court in the name of their com
munity, unless they have obtained its consent in the manner de
fined by its statutes (Canon 1653, §§ 1-3).

A pious institution or community has the right to hold these 
persons liable for damages who, in disregard of the three fore
going paragraphs of this Canon, acted in court without the con
sent or advice prescribed by law.

The local Ordinary himself may cither in person or through 
others act in court for the legal persons who are under his juris
diction, whenever the administrator of a legal person fails to 
defend, or is negligent in the defence of its rights.

‘January 25, 1943; Acta Ap. Sedis, XXXV, 58.
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Superiors of religious organizations cannot act in court for 
their community, except in the manner prescribed by the con
stitutions of their organization (Canon 1653, §§ 4-6).

1628. [Excommunicati vitandi, and exconimunicati tolerati 
after a declaratory or condemnatory sentence, may personally 
institute an action in court only to attack the justice or legality 
of their excommunicatiorrj through a procurator, they may act 
in court to avert any other spiritual harm; in all other cases 
they are not admitted to institute a suit in ecclesiastical courts. 
Other excommunicated persons are generally admitted to act in 
court (Canon 1654).

Canon 1654 states that other excommunicated persons (i.e., 
those who are not exconimunicati vitandi or persons excommuni
cated by declaratory or condemnatory sentence) are generally 
admitted to act in court. This Canon is modified by Canon 1628 
which gives the opposing party the right to raise the exception 
or objection of excommunication (cfr. n. 1608). The sense of 
Canon 1654 is, therefore, that other excommunicated persons 
may act in court unless the exception of excommunication is 
raised against them. Under the law of the Decretals of Pope 
Gregory IX (e. 7, De judiciis, lib. II, tit. 1), every excommuni
cated person was forbidden to appear personally in court, either 
as plaintiff or as defendant. Lest he derive benefit from his ex
communication, the law provided that he could be sued, but he 
had to appear in court by proxy. Canon 1654 allows even the 
exconimunicati vitandi to appear personally in court to bring 
suit for the purpose of testing the justice or legality of their 
excommunication, and to institute by proxy any other suit which 
has for its purpose the averting of spiritual harm from the ex
communicated person (e.g., to sue for the declaration of nullity 
of his marriage).

Chapter II

OF PROXIES IN LITIGATIONS AND ADVOCATES

1629. (in criminal trials the accused must always have an 
advocate, either chosen by himself or appointed by the judgQ 
Also in civil trials, when minors are involved or the case affects 
the public welfare, the judge shall ex officio assign an advocate 
to an unrepresented defendant, or, if necessary, add another 
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advocate to the one chosen by such party. Apart from these 
cases, the party can freely appoint an advocate or a proxy, and 
the party can also plead and defend the case himself, unless the 
judge thinks that the services of an advocate or a proxy are 
necessary in the case. If the bishop is in the case (as plaintiff or 
defendant), he should appoint a proxy to appear in his name 
(Canon 1655).

The advocatus (attorney) or lawyer denotes ^a person who 
is entitled by commission of the competent authority to plead 
the case of a plaintiff or defendant in courQ The proxy (pro
curator) is (a personal representative of the plaintiff or de
fendant, and is properly styled procurator ad litenQ because the 
term procurator without specification denotes a personal repre- . 
sentative in any affair in which the law permits to act through 
a representative—e.g., the proxy of a sponsor at Baptism (cfr. 
Canon 765), the proxy of one of the parties in marriage (cfr. 
Canon 1088). Generally the principle is recognized in Canon 
Law that one may do those things through another which one 
can do in person. An agent (negotiorum gestor) is likewise^ 
personal representative of the principal^ but differs from the 
procurator ad litem, because the agency may extend to a great 
variety of affairs and need not be as formal as the appointment 
of a proxy in a trial, while the latter may not act in court for 
his principal until after he has deposited with the court the for
mal document of appointment as proxy for the lawsuit (cfr. 
Canon 1659). If the proxy in a lawsuit has not been appointed 
by a valid mandate, his actions in court arc invalid and the sen
tence is null and void (cfr. Canon 1892, n. 3).

1630. A party may appoint only one proxy, who cannot 
choose a substitute unless this power has been explicitly granted 
to him. If for a just reason several proxies are appointed by 
the same party, they must be appointed with equal and inde
pendent power so that the one who acts first for the party ex
cludes the others. Several advocates may be appointed to act 
together for a party. {Both offices, that of proxy and of advocate, 
may be held by one and the same person on behalf of the same 
client in the same case] (Canon 1656).

1631. ®he proxy and the advocate must be Catholics, at least 
twenty-one years of age, and of good reputation^ A non-Catholic 
is admitted only by way of exception and in case of necessity. 
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The advocate must in addition have the degree of doctor, or be 
otherwise expert in at least Canon Law. Religious may be ad
mitted (unless their constitutions forbid it) in cases only in 
which the good of their own organization is concerned; they 
need the permission of their superior (Canon 1657).

1632. \Every person who according to the foregoing Canon is 
qualified can be appointed by a party as proxy, and it is not 
necessary that the Ordinary first approve the choice. A person 
cannot act as advocate at a trial in court unless he has been 
approved by the Ordinary, which approval may be general for 
all cases, or particular for an individual cas'e} In a trial before 
a judge delegated by the Holy See, it is the right of the delegate 
to approve and admit the advocate whom the party desires to 
employ. The proxy and advocate in the cases between exempt 
religious of the same clerical organization, or between two prov
inces or two autonomous monasteries of exempt religious of the 
same organization (as described in Canon 1579, §§ 1-2), are to be 
chosen from the same community, and, before they begin to act, 
they need the approval of the superior who acts as judge in the 
case. In cases of religious which, according to Canon 1579, § 3, 
are tried in the court of the local Ordinary, even outsiders may 
be admitted to act as proxy or advocate (Canon 1658).

It may be noted that even clerics and laymen who have been 
approved to act as advocates or attorneys for the defense in ec
clesiastical cases tried at the Roman Curia, and even the attor
neys of the Sacred Congregation, must obtain the approval of 
the local Ordinary, if they wish to practise law in the courts of 
the diocesan Curia. It was so declared by the Signatura Apos- 
tolica.2

1633. The judge shall not admit the proxy to plead until he 
has deposited in court a special written mandate of the party to 
represent him in the litigation, which mandate may be given at 
the foot of the summons, and signed by the party, with place and 
date. If the person who issued the mandate does not know how 
to write, this must be indicated in writing, and a pastor, or a 
notary of the Curia, or two witnesses, shall sign the mandate in 
place of the person (Canon 1659). The mandate to the proxy 
must be preserved with the acts of the ease (Canon 1660;.

The advocate who is to plead a case must have from the party 
3 In Causa Romana, June 23, 1923; Acta Ap. Sedis, XVI, 105.
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or from the judge a commission similar to the mandate of the 
proxy, which commission must be embodied in the acts of the 
case (Canon 1661).

The pastor who signs the mandate of a person unable to sign 
his own name need not be the proper pastor of that party, for 
Canon 1659 merely has “parochus subsignet,” but he must be 
within the territory of his parish when he signs the document, 
as was decided in reference to the signing by a pastor of the 
betrothal agreement (Sacred Congregation of the Council, March 
28, 1908; Acta S. Sedis, XLI, 288). The notary of the Curia is 
not necessarily the chancellor of the diocese, but may be any 
notary appointed by the bishop either with general faculty for 
all acts or for judicial acts only, for Canon 373 states that the 
bishop may appoint other notaries besides the chancellor.

1634. Unless the proxy has a special mandate, he cannot re
nounce the action, or instance, or judicial acts, nor can he make 
a friendly settlement or agreement with the other party, nor 
agree to have the case settled by arbitration, nor can he take an 
oath for his party, nor ask the other party to take the oath, and 
generally he cannot do those things for which the law requires 
a special mandate (Canon 1662). As to the oath demanded or 
permitted by Canon Law, Canon 1316 rules that it cannot be 
validly taken by proxy.

1635. A proxy or an advocate may be rejected by decree of 
the judge, issued either ex officio or at the petition of one of the 
parties, but there must be a just cause for rejecting him (Canon 
1663). Advocates and proxies can be removed by the person who 
constituted them, but there remains the obligation to pay the 
fees due to them. The removal does not take effect until it has 
been made known to them, and, if the contestatio litis has already 
taken place, it does not take effect until the judge and the ad
verse party have also been notified. After the final sentence has 
been issued, the proxy has the right and duty to make the appeal, 
if the principal does not refuse (Canon 1664).

1636. Proxies and advocates are forbidden to buy the law
suit, or to make an agreement for immoderate profits or for 
part of the thing in litigation. If they do so, the agreement is 
invalid, and they may be punished by the judge or by the Ordi
nary with a fine; an advocate may, moreover, be suspended from 
office, and even be deprived altogether of the right to act as 
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advocate, if he shall have failed in this matter repeatedly 
(Canon 1665). Advocates and proxies who for the sake of gifts 
or promises or any other reason have violated the duties of their 
office, shall be deprived of their office, and, besides being bound 
to repair the damages, they shall be punished with fines and 
other appropriate penalties (Canon 1666).

TITLE V

OF ACTIONS AND EXCEPTIONS

1637. Every right can be enforced not only by action in 
court, unless the contrary is explicitly stated, but also by ex
ception, which is always open and is of its very nature perpetual 
(Canon 1667). One’s rights can be protected directly by insti
tuting an action in court, and indirectly by defending one’s 
rights attacked by another through the medium of exceptions. 
The right to sue is forfeited under certain conditions, while the 
right to raise an exception does not cease by prescription, or in 
any other way in which the right to sue may lapse. Though, as 
a rule, every right can be enforced through the medium of the 
court, still there are cases where the right cannot be enforced: 
for example, from the promise of marriage no right is given in 
law to force the other party to keep the promise, but only to sue 
for damages caused by an unwarranted breach of the promise 
(cfr. Canon 1017) ; in so-called 1 ‘outlawed” debts and obligation, 
there remains the natural obligation to pay, but it cannot be 
enforced by action in court (cfr. Canons 1701-1705) ; an excom
municated person, if a vitandus or if his excommunication has 
been pronounced by the court, cannot while under that censure 
sue to enforce his rights (cfr. Canon 1654).

1638. The suit or action in civil cases is twofold, either the 
actio 'petitoria or the [actio possessoria} the former consists in 
the vindication of one’s rights (in reference to objects, persons, 
acts, etc.), because the law gives one such right; the latter is a 
suit to^obtain possession of an objecf) or quasi-possession, if there 
is question of obtaining free exercise of one’s rights (Canon 
1668). The title or proprietory rights are not considered in the 
possessory actions, but only the question who is entitled to pos
session or quasi-possession.
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In the actio petitoria the plaintiff bases his claim to a thing 
or a right because the law gives him title to it; in the possessory 
action he bases his claim on possession of things corporeal or 
quasi-possession of things incorporeal. The pleading of one’s 
rights is reduced to the least possible formalities in Canon Law, 
while, in the old Roman Civil Law and in the English and Ameri
can Common Law, the pleading was extremely formal. The 
Canon Law and the more recent law of most states of the Ameri
can Union and other countries adhere to the principle that there 
is a remedy through court action for the enforcement of every 
right. It suffices to plead a state of facts, which sufficiently show 
the legal right to one’s claim. One may in the same case plead 
the petitory and possessory actions combined. For example, A 
sues for the return of a thing to him because he is the rightful 
owner (petitory action), and also for the regaining of possession 
because B has either by stealth or by force taken the thing out 
of A’s possession (possessory action). If A fails in his proof of 
ownership, he still has a chance to obtain possession of the thing 
by proving his second claim.

1639. A plaintiff may bring several cases simultaneously 
against the defendant either in the same matter or in different 
matters, provided they do not conflict with each other, and they 
do not exceed the competency of the court. The defendant is 
not forbidden to make use of several exceptions, even contradic
tory ones (Canon 1669). The plaintiff may in the same instance 
bring a possessory and a petitory suit, unless the defendant 
raises the exception of spoliation. The defendant who is sued in 
a petitory action can bring a counter-suit of a possessory char
acter, and vice versa, unless there is question of spoliation 
(Canon 1670).

1640. Before the conclusion of a case, a plaintiff may turn 
from a petitory action to a possessory action to acquire or regain 
possession. For a just reason the judge may allow this change 
of the action even after the case is closed, but before the final 
sentence. The judge may give sentence on the several actions of 
a plaintiff in one sentence, or he may decide one after the other, 
as he thinks best for the speedier and fuller protection of rights 
(Canon 1671).
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Chapter I

OF THE SEQUESTRATION OF GOODS AND THE INJUNCTION OF 
THE EXERCISE OF RIGHTS

1641. If a person has shown that he has some right over a 
thing retained by another, and that he is threatened with damage 
unless the thing is given into the custody of a third person, he 
has a right to obtain from the judge the sequestration of that 
object. In similar circumstances one can get from the court an 
order enjoining somebody from the exercise of a right. The 
sequestration of a thing and prohibition to exercise a right can 
be decreed by the judge ex officio, especially at the instance of 
the prosecutor or the defensor vinculi, whenever the public wel
fare seems to require it (Canon 1672).

1642. Sequestration of a thing is admitted also for the sake 
of furnishing security for the creditor, provided such claim is 
absolutely certain, and that the rule of Canon 1923 is observed 
(the property is to be taken from the debtor with the least pos
sible damage to him, and those things shall be spared which are 
necessary for his food or his trade). The sequestration may ex
tend even to goods of the debtor which are in the possession of 
others, either as a deposit or under any other title (Canon 1673). 
Sequestration of goods and the suspension of the exercise of a 
right cannot be decreed if the loss which is feared can be repaired 
in other ways, and proper security to repair it is offered (Canon 
1674).

1643. The custody of the property subjected to sequestration 
is to be committed to a reliable person to be designated by the 
judge at the proposal of the parties; such person is called the 
sequester. If the parties do not agree on the sequester, the judge 
shall ex officio appoint one. The sequester (or receiver) must use 
the same diligence in the custody, care and preservation of the 
property as he would use with his own goods, and he must after
wards give the property entrusted to him to the person in whose 
favor the judge has ruled, and with the property he must deliver 
any interest, increase or fruit of the property during his custody 
of the same. The judge may decree a proper remuneration to the 
sequester at his request (Canon 1675).
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Chapter II

OF ACTIONS TO HALT NEW ENTERPRISES AND TO OBTAIN 
SECURITY AGAINST DANGER TO ONE’S PROPERTY

1644. One who fears that he may incur damage through some 
new work or enterprise may denounce it to the judge and ask 
that it may be interrupted until the rights of both parties have 
been defined by the sentence of the judge. As soon as this pro
hibition has been made known to'the other party, he must at once 
stop work, but he may obtain permission from the judge to con
tinue, provided he gives sufficient security to restore everything 
to the former condition if he should lose in the trial. The party 
who denounces a new enterprise has two months within which he 
must prove his right to stop the work; this time may be either 
prolonged or shortened by the judge for a good and necessary 
cause, after hearing the other party (Canon 1676). If an old 
work is being largely changed, the law is the same as stated in 
Canon 1676 about a new work (Canon 1677).

1645. Any person who fears grave damage to his property 
from a building belonging to another which threatens to collapse, 
or from a tree or from anything whatsoever, has the right to 
institute the action de damno infecto to obtain either the removal 
of the danger or security that the damage will be averted, or if 
it should perhaps arise, be compensated for (Canon 1678).

The remedies which Canons 1676-1678 grant are some of the 
cases in which the Roman Law afforded relief by ‘‘interdict.” 
In the law of England and the United States the remedy is 
called an “injunction.” “An injunction is a judicial order 
operating in personam, requiring a party to do or to abstain 
from doing some particular act”, (Eaton, “Equity Jurispru
dence,” n. 278). The issuance of injunctions pertains to the 
courts of equity. In many states of the United States special 
courts of equity have been abolished, and the courts of law have 
jurisdiction to proceed either in law or in equity as the nature 
of the case may demand. The injunction is issued either in the 
form of an order to do a certain act (called “mandatory injunc
tion”) or in the form of a prohibition to refrain from certain 
actions (called “preventive injunction”). Formerly it was not 
certain in the civil law whether a court could issue an injunction 
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to perform a positive act, for the very name of the remedy indi
cates its negative character, but ‘ ‘ it seems well established at the 
present time that a court of equity may compel by injunction the 
performance of a positive act” (Eaton, “Equity Jurispru
dence,” n. 281).

In the law of the United States one may not petition the court 
for an injunction unless one can prove: (1) that one has no 
plain, adequate and complete remedy at law; (2) that an irrep
arable injury will result unless the relief is granted. To author
ize the remedy by injunction, it is not sufficient that a violation 
of a palpable legal right of property is threatened, but it is neces
sary in addition to show that the action at law does not afford 
full and complete relief. Wherefore, it is essential to prove that, 
if one waits until the other has done the threatened injury, pay
ment of damages alone would never completely indemnify the 
injured party. An injunction may be obtained under certain 
conditions: (1) against proceedings at law, even against a sen
tence; (2) to prevent a breach of contract; (3) to prevent torts;
(4) to prevent breach of trust, and violation of equitable rights;
(5) to restrain collection of illegal taxes; (6) to prevent public 
officers and municipal corporations (cities, towns, villages) from 
violations of law to the detriment of the public interests or prop
erty rights of individuals.

Canon Law employs the injunction in its courts, not only in 
the cases mentioned in Canons 1676-1678 (i.e., the erection of 
new buildings or notable alterations of old ones to the prejudice 
of third parties, and injury threatened to one’s land or house 
by the dilapidated condition of a neighboring house or danger 
from old and tottering trees or any other object that endangers 
the adjacent property), but also in other cases. Canons 1672- 
1675 speak of sequestration and inhibition, which are injunctions 
employed when personal property and rights are in dispute. In 
these cases no injunction is granted unless one can prove that 
the threatened injury could not be repaired in any other way 
(cfr. Canon 1674), which is, as we saw, one of the essential con
ditions for obtaining an injunction under the civil law. The 
restitution into the former position (cfr. Canons 1687-1689) and 
the action for the rescission of acts or contracts (cfr. Canons 
1684-1686) have the same purpose as the injunction, namely, to 
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provide an equitable remedy against undue hardship where in 
strict law there would be no redress. The restitution can be 
granted also against a judicial sentence under the conditions of 
Canon 1905. Against the official acts of ecclesiastical superiors 
in matters subject to their administrative authority there is no 
injunction granted, nor any action in court, but merely recourse 
to the higher superior. Similarly, in the civil law of the United 
States, no right of action is given to private individuals against 
the government for damages inflicted in the performance of 
purely governmental duties. ‘ ‘ In order to insure the due admin
istration of government, it is necessary that the officers who are 
charged with the various duties of making, interpreting, and ad
ministrating the laws should enjoy a due measure of immunity 
from being called to account for their public acts at the instance 
of private parties. Misgovernment is to be remedied at the ballot 
box, not by suits at law” (Black, ‘‘American Constitutional 
Law,” n. 9).

Chapter III

OF ACTIONS ARISING FROM THE NULLITY OF ACTS

1646. If an act or contract is invalid by law, the party con
cerned has a right to sue in court for the declaration of its nullity 
(Canon 1679). An act is null and void only when either the 
essential constituents of the act are wanting, or some formalities 
or conditions are lacking which the Sacred Canons require under 
pain of nullity. The nullity of an act does not make null and 
void the acts which precede or follow, and which do not depend 
on the invalid act (Canon 1680). If the acts preceding or follow
ing an invalid act are part of the same transaction so that there 
is a necessary connection, the invalidity of the principal act en
tails the invalidity of the accessory acts, since they share in the 
fate of the principal act. If these other acts are only accidentally 
connected with the invalid act, but do not depend on it, they are 
not invalidated by the nullity of the one act. For example, if, 
after the legitimate suspension of a priest, the bishop forces him 
to resign his parish, and then gives the parish to another priest: 
the appointment of the new pastor is invalid because it depends 
on the invalid resignation (cfr. Canon 185), but the suspension 
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holds, supposing that it was legitimately imposed, for it does not 
depend on another invalid act.1

1647. The person who has performed an invalid act is liable 
for the damages and expenses of the injured party (Canon 1681).

The nullity of an act cannot be declared by the judge ex 
officio unless it is in the interest of the public, or in favor of 
the poor, or minors, or others who enjoy the protection which 
law gives to minors (Canon 1682).

1648. No inferior judge can review the validity of the con
firmation given by the Roman Pontiff to an act or instrument, 
unless he has first obtained a mandate from the Apostolic See 
(Canon 1683).

The confirmation by the Roman Pontiff here spoken of means 
a confirmation of acts or instruments in the so-called forma 
specifica. There are two ways in which the Roman Pontiff may 
confirm acts of others—e.g., the Decrees of a Plenary Council 
(i.e., of the hierarchy of a whole nation)—in forma communi 
and in forma specifica. The confirmation in forma communi 
does not change the nature of the act or instrument confirmed, 
which does not become an act or document of the Supreme Pon
tiff, and, if the act or document is invalid, it remains invalid 
notwithstanding the confirmation of the Roman Pontiff. The 
confirmation in forma specifica, however, raises the act or docu
ment thus confirmed to the state of a papal act or document by 
appropriation, and all defects of the original act or instrument 
are healed. The law of Canon 1683 is a repetition of the law 
of the Decretals of Pope Gregory IX (c. 2, De confirmationi 
utili vel inutili, lib. II, tit. 30), and must therefore be inter
preted in accordance with the common and accepted interpreta
tion of the former law. That interpretation is to the effect that 
only the confirmation in forma specifica by the Roman Pontiff 
bars inferior judges from passing sentence on the validity or in
validity of acts and instruments. The confirmation of (’anon 
1683 means a confirmation by the Supreme Pontiff himself, not 
by any Roman Congregation or Office unless they gave the con
firmation by special delegation of the Supreme Pontiff. The pre
cept of Canon 1683 that acts and instruments which have become 
papa] acts by the confirmation {in forma specifica) cannot be 
judged by a lower court except with the special permission of the

'Eichmann, * * Prozessrecht des Cod. Jur. Can.,” 113.
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Apostolic See, means that the permission of the Supreme Pon
tiff himself is required, for the Sacred Congregations and Roman 
Tribunals have no authority to judge acts of the Roman Pontiff.2

Chapter IV

OF RESCISSORY ACTIONS AND THE RESTITUTIO IN INTEGRUM

1649. A person who, under the influence of grave fear un
justly inflicted or misled by deceit, has committed an act or made 
a contract which is not automatically void in law, may obtain a 
rescission of the act or contract by the so-called rescissory action. 
The same action may be brought within two years by a person 
who has suffered grave damage, losing through error over one- 
half the amount of the contract (Canon 1684).

1650. This action can be brought:
(1) against him who caused the fear or practised the deceit, 

though he did not do so for his own advantage, but to benefit 
another;

(2) against every possessor in bad faith, and even against a 
possessor in good faith, if he possesses goods which were extorted 
through fear or deceit; the possessor in good faith has the right 
to sue the person from whom he got the goods and other previous 
possessors, including the author of the fear or the deceit (Canon 
1685).

If he who caused the fear or practised the deceit sues for the 
execution of an act or contract, the injured or deceived party has 
the right to cite the exception of fear or deceit (Canon 1686).

1651. Minors and other persons who enjoy the privilege of 
minors, when gravely injured, as well as their heirs and succes
sors, may in addition to the ordinary means of getting redress 
apply to the court for the extraordinary relief of the restitutio 
in integrum (reinstatement in the previous condition), if they 
were injured in an affair or valid act which can be rescinded. 
The benefit of the action for restitutio in integrum can be 
granted also to adults who cannot resort to the action for rescis
sion or any other ordinary remedy (e.g.. because the time for 
bringing the action for rescission has expired, or the right of 
action has been forfeited through lapse of time), provided that

’Roman Rota, January 30, 1923; Acta Ap. Sedis, XV, 125. 
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they prove that they have a just cause to ask for this remedy, 
and that the injury they have suffered was not imputable to them 
(Canon 1687).

1652. The restitutio in integrum must be asked from the 
ordinary judge who is competent with respect to the person 
against whom the petition is entered. In the case of minors, the 
petition must be made within four years after attaining their 
majority; in the case of majors or legal persons, within four 
years after suffering the injury or after the cessation of the im
pediment which prevented action. Minors and persons enjoying 
the privilege of minors may be granted restitutio in integrum 
by the judge even ex officio, after consultation with or at the in
stance of the promoter of justice (Canon 1688). The effect of 
the restitutio in integrum is that all things are put in the same 
position as they were before the damage was inflicted, except 
that rights acquired by others in good faith before the petition 
for reinstatement remain undisturbed (Canon 1689). As the 
bona fide possessor is protected in law, even the reinstatement 
proceedings do not affect his rights: for example, if an adminis
trator of a church had sold some goods of the church (e.g., the 
fruits or other produce of the land) and made a bad bargain, 
and a third person had in good faith bought them from the first 
purchaser before the administrator petitioned for a restitutio in 
integrum, the third person cannot be molested, though the court 
can force the first purchaser to pay a fair price. If the agree
ment was made through fear or deceit, even a third party who 
acquired possession in good faith can be forced by the court to 
part with the goods thus acquired (cfr. Canon 1685).

Chapter V

OF ACTIONS AND COUNTER-ACTIONS

1653. An action which the defendant brings against the 
plaintiff before the same judge and in the same trial for the 
purpose of defeating or diminishing the claim of the plaintiff 
is called reconventio (a counter-claim or cross-suit). A counter
suit against a counter-suit is not admitted (Canon 1690). Both 
Canon and civil law allow counter-suits to simplify litigation 
and settle two cases in one trial. Thus, if one man claims that 
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another owes him one hundred dollars for work performed or 
services rendered, and the latter has an unpaid claim for one 
hundred dollars or more against the plaintiff for goods bought 
and delivered, both claims can be settled in the same trial. In 
the civil law there are many and intricate rules concerning 
counter-actions, set-off and recoupment. The Code has only the 
following few rules on the subject.

1654. The counter-action may be brought in all civil trials 
with the exception of cases of spoliation. In criminal trials the 
counter-action is not admitted except in the case cited in Canon 
2218, § 3 (Canon 1691).

1655. The counter-action must be proposed to the judge who 
tries the principal action, though he is delegated for one case 
only and though he would be incompetent to try the case of the 
counter-action if it were brought independently of the principal 
case; if, however, the incompetency of the judge over the matter 
of the counter-action is absolute (cfr. Canons 1556-1558 on ab
solute incompetency of diocesan courts), he cannot admit the 
counter-action in the trial (Canon 1692).

Chapter VI

OF POSSESSORY ACTIONS OR REMEDIES

1656. A person who has a legitimate title to obtain the pos
session of a certain thing, or the exercise of a certain right, may 
petition the court that he be granted the possession of such thing 
or the exercise of such right (Canon 1693). Not only possession, 
but even the simple holding of goods or rights, entitles one. ac
cording to the following Canons, to a possessory action or excep
tion (Canon 1694).

1657. A person who has remained for a full year in possession 
of a thing or in quasi-possession of a right, may take an action 
for the retaining of possession (retinenda possessionis), if he is 
molested in the possession or quasi-possession. This action 
against the person who molests him in his possession or quasi- 
possession may be brought only within one year from the time 
he was first molested (Canon 1695).

1658. The action for the retaining of possession may be 
brought by all persons who have actual possession, though it 
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was obtained by force, or stealth, or is held precariously {pre
cario) ; it can be brought against any disturber of his possession 
except the person from whom the possessor took it by force or 
stealth, or who gave him precarious possession. In cases which 
concern the public weal, the prosecutor has the right to raise the 
objection of faulty possession against one who holds possession 
through force, stealth, or precariously (Canon 1696).

The phrase precario accepit means that one has obtained per
mission to hold or use the thing at the good pleasure of the 
owner, without legal right or title to the possession as against 
the lender, who may thus at any time demand the return of the 
thing. Against persons other than the real owner this kind of 
possession does give rights, for nobody other than the owner 
can disturb the holder in his possession. Precarious possession 
thus means possession in the name of and at the pleasure of the 
owner.

The distinction between ownership (title) and possession of 
things becomes very important in lawsuits. Frequently the 
owner and possessor are one and the same person, but they may 
be different persons, and in that event owner and possessor have 
distinct rights. When the Code (in Canons 1693-1700) treats 
of possessory actions, it considers merely the legal rights accru
ing from possession, irrespective of ownership. Possession may 
be based on a legal right (the titulus legitimus of Canon 1693 . 
or it may be based merely on the fact of possession (the actual 
retention spoken of in Canon 1696). Possession is protected in 
law to the extent that even a person who obtained possession by 
stealth, or by force, or by kindness of the lender, may institute 
a lawsuit for the retaining of possession (if he is molested 
against all persons except those from whom he stole, seized or 
holds the thing (cfr. Canon 1696).

1659. If a controversy arises as to which of two men is the 
possessor, that one is to be preferred who within the last year 
exercised the more frequent and important acts of possession. 
If that remains doubtful, the judge should attribute to both 
joint and undivided possession. If that is not possible because 
of the nature of the object or the right, or because of the danger 
of disputes and quarrels, the judge shall order that possession 
be held by a sequester, qt that the quasi-possession of a right 
be suspended, until the petitory action is decided (Canon 1697).
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1660. A person who lias been deprived of possession of an 
object or quasi-possession of a right in any manner by force or 
stealth, has a right to bring an action to regain possession 
(recuperanda possessionis), or an action de spolio, or an excep
tion de spolio, against the author of the spoliation or against 
the detainer of the thing. This action is not admitted after the 
lapse of one year from the time when the party deprived of the 
possession had notice of the deprivation; the exception de spolio, 
however, is perpetual (Canon 1698). The law demands that 
one be alert to one’s rights and act promptly when others inter
fere with them. Wherefore, if one had notice of the deprivation 
of one’s possession or right and did not act within one year, the 
law will not admit one to bring action. If one should succeed 
in regaining possession by one’s own efforts, by force or in any 
other way, and then is sued by the one who had possession, he 
can raise the exception de spolio, asserting that he had a right 
to the possession because he had been illegally deprived of it; 
this exception may be urged by the first possessor at any time.

1661. If the person -who was deprived of possession is sued 
by the one who deprived him, he may cite the exception of 
spoliation, and, once he has proved the spoliation, he is not 
bound to make any furthei answer in the case until he has first 
been put into possession. The one who was deprived of posses
sion need not prove anything else than the spoliation itself in 
order to regain possession (Canon 1699, §§ 1-2). For example, 
he need not prove that the object or property is his own, or that 
he has paid the rent, etc., to be entitled to possession. Here 
Canon 1696 must be considered, which does not allow one who 
has obtained possession through force or stealth, or who holds 
precarious possession, to plead his possession against the man 
from whom he robbed or stole or gratuitously borrowed some 
goods or property. Thus, if a person out of charity allows an
other to occupy a house or land, and, when he later on wants that 
person to move, the latter refuses and forces the landlord to put 
him out by force, the one forcibly removed cannot bring an ac
tion of spoliation, or cite an exception de spolio.

Though the person deprived of possession when brought to 
court has the right to be reinstated in possession before the case 
proceeds, still the judge may at the instance of the other party 
or of the prosecutor decree that the reinstatement into the former 
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condition be suspended, or that the object or person be in the 
custody of a sequester until the end of the trial of the case, if 
there is danger in the restitution of an object or of a right— 
e.g., danger of cruel treatment if the man demand against his 
wife the resumption of conjugal relations (Canon 1699, § 3).

1662. Possessory trials are to be conducted by summoning 
only the adverse party, if the trial is instituted for the purpose 
of retaining or regaining possession; if there is question of the 
acquisition of possession (which the plaintiff never had), all who 
are interested in the matter must be summoned (Canon 1700).

Chapter VII

OF THE EXTINGUISHMENT OF ACTIONS

1663. In civil cases both real and personal actions are extin
guished by prescription according to the rules of Canons 1508- 
1512; actions, however, which deal with the state of persons 
(e.g., validity of religious profession, of sacred orders, or mar
riage), never become extinguished (Canon 1701).

The limitation of actions in civil cases is governed by the 
laws on prescription, and one of these laws of the Code (Canon 
1508) rules that the laws of the respective nation are to be 
applied also with reference to ecclesiastical goods with a few 
exceptions enumerated in Canons 1509-1511. The statute of 
limitations (i.e., loss of right to bring suit for the enforcement 
of one’s rights) varies in the various States of the American 
Union both as to real estate and personal property. As to real 
estate, a long period of time is required (e.g., twenty years in 
the State of New York). The cases from the various states “all 
agree that, in order to perfect title by adverse possession, the 
possession must be actual, for a part of the land at least; that 
it must be visible or notorious; that it must be hostile or adverse; 
that it must be exclusive; that it must be continued for the whole 
period required to bar an action for recovery under the statute 
of limitations. In some states, it is also necessary, by statute, that 
the adverse possessor should hold under color of title, and some 
statutes require that he must pay taxes during the running of 
the statute of limitations. Some states also hold that title by 
adverse possession cannot be acquired unless the occupant enters 
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and holds possession in good faith” (Burdick, “Real Property,” 
ed. 1914, 631).

With reference to personal property, the laws of the various 
states of the Amei’ican Union do not recognize the civil law doc
trine of the Roman and Canon Law on prescription. The Ameri
can law—and the same applies to English law—does not 
extinguish the right of the other party and transfer title of the 
personal property to the one in whose favor the prescription has 
run (the debtor), but merely takes away the remedy (i.e., the 
right to institute action in court after the claim is barred by the 
lapse of the statutory period of limitations). “The length of 
time after which the statute of limitations becomes a defence 
varies largely in the different jurisdictions (states), and the 
student must consult the statutes of his own state. The period 
for one class of claims may not be the same as that for another 
class. Thus the period usually is shorter for oral and implied 
contracts than for written ones; for a written contract not under 
seal than for one under seal or a specialty; for a contract not 
attested than for one which is witnessed; and for a contract than 
fora judgment” (Childs, “Personal Property,” ed. 1914, 410). 
In the State of New York, for instance, a right of action on a 
contract (except a judgment or sealed instrument), an action 
to recover damages for an injury to property or a personal in
jury, to recover a chattel, to procure a judgment on account of 
fraud, or to establish a will, must be begun within six years 
after the cause of action has accrued; an action to recover dam
ages for libel, slander, assault, battery, seduction, criminal con
versation, false imprisonment, malicious prosecution, or malprac
tice, must be begun within two years after the cause of action 
has accrued.

1664. (Every criminal action expires with the death of the 
guilty person, or by condonation granted by the legitimate au
thority, or by the lapse of time fixed by the law for the bringing 
of criminal actions] (Canon 1702). The time limits for the prose
cution of offenders vary according to the different offenses, as 
stated in Canon 1703.

In the prosecution of offenses which are reserved to the judg
ment of the Sacred Congregation of the Holy Office (e.g., heresy, 
solicitation, absolution of one’s accomplice in sins of impurity), 
the ordinary time limits for prosecution do not apply; the Holy
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Office follows its own rules. In other offenses the guilty person 
can be prosecuted only within three years from the commission 
of the offense, with the following exceptions:

(1) Actions for injuries (e.g., defamation, insult, striking, 
wounding) are extinguished by the lapse of one year:

l (2) Actions for qualified offenses against the sixth and 
I seventh commandments are extinguished by a lapse of five-yen rs;

(3) Actions for simony and for homicide are extinguished 
by a lapse of ten years (Canon 1703).

1665. The term “qualified offenses” against the sixth and 
seventh commandments is not explained in the Code, but it is 
interpreted by canonists to mean crimes against the sixth or the 
seventh commandment with which in the same act another crime 
is committed (e.g., in rape the violence done to another, in theft 
from a church the sacrilege, etc.).3 It is desirable to know exactly 
what crimes are meant, because the prescription of actions in 
the case of ordinary offenses against the two commandments, as 
in other crimes, bars prosecution after the lapse of three years. 
Eichmann seems to understand by “delicta qualificata contra 
VI et VII divinum praeceptum” the offenses enumerated in 
Canons 2357, 2359, § 2, and 2354.4 Canon 1703 is largely taken 
from a Decree of the Sacred Congregation of Bishops and Regu
lars, March 22, 1898,5 which enumerates the crimes for which 
twenty’ years are required before the prosecution is barred by 
prescription, and enumerates other crimes for which prosecution 
can be instituted at any time during the life of the offender, but 
the term “delicta qualificata” is not employed in that decree. 
The opinion of Eichmann has this in its favor, that the offenses 
which are to be considered “delicta qualificata” arc determined, 
if the term is understood to apply to the offenses of Canons 2357. 
2359, § 2, and 2354, and no others.

\Tlie periods of time mentioned in the prescription of actions 
for crime^is called temnus utile to indicate that the prescription 
does not run if the prosecutor was ignorant of the crime or was 
not able to act against the offender (cfr. Canon 35).

1666. The Code does not speak of the prescription of penal
ties. Canon 2240 states that, for the prescription of a penal

’Nova], “De Processibus, ’f 275; Vernieerseh-Creusen, “Epitome,” 
III, ii. 138.

4 “ Prozessrecht des Cod. Jur. Can., 110.
b Acta S. Sedis, XXX, 688.
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action, the same rules hold which are given in Canon 1703 on 
the prescription of crimes.

There is some difficulty in harmonizing the law on the pre
scription of criminal actions with those Canons in which the 
law itself inflicts the penalty for an offense either in the form 
of ferenda or lata sententia. First, with reference to the penal
ties terenda sententia it may be said that, though the law does 
inflict the penalty, that penalty does not bind the offender by 
the mere commission of the offense, but only after the competent 
judge has issued the condemnatory sentence. If the prosecutor 
neglects within the period of prescription to obtain the decree 
of execution (cfr. Canon 1918), and to do what is in his power 
to execute the decree, the penalty becomes extinct with the lapse 
of the prescribed period of limitation of criminal actions. If the 
prosecutor was unable to prosecute or to obtain the execution 
(e.g., because the offender fled from the territory of jurisdiction 
of the court, hid himself, etc.), the period of prescription or 
limitation of the criminal action is suspended, and suit can be 
begun, or execution of the penalty can be urged, even after the 
lapse of the period of limitation. Secondly, with reference to the 
penalties lata sententia, the law of prescription or limitation of 
criminal actions does not apply, because in virtue of the precept 
of Canon 2232 every penalty lata sententia, whether medicinal 
(censures) or vindicative (all other penalties except censures), 
binds the offender automatically in both the internal and the 
external forum. The only mitigation conceded by law with ref
erence to the lata sententia penalties by Canon 2232 is that the 
offender is excused from execution of the penalty on himself 
until a declaratory sentence has’been issued against him, if he 
cannot comply with the penalty without defaming himself, and 
provided that his offense was not notorious; consequently, nobody 
can demand of him to conform to the penalty in the external 
forum, unless the offense was notorious It seems to follow from 
Canon 2232 that, if the prosecutor does not insist on the issuance 
of the declaratory sentence or on its execution before the period 
of limitation has expired, he cannot afterwards urge the execu
tion of the penalty in the external forum, when the offense was 
not notorious (cfr. Vcrmccrsch-Creusen, “Epitome,” III, n. 
139; Noval, “De processibus,’’ n. 274, who denies that there can 
be any prescription of action in lata sententia penalties). Not
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withstanding the prescription of the criminal action, Canon 2222 
rules that the legitimate superior has not only the right but the 
duty to refuse to ordain a cleric whose worthiness is not certain, 
and he can, for the sake of avoiding scandal, forbid a cleric the 
exercise of the sacred ministry, or remove him from office, with 
the observance of the prescribed formalities. His action in this 
case is not to be considered to have the nature of a penalty.

1667. If the criminal action against a person is barred by 
prescription, the civil action for damages caused by the offense 
is not thereby barred. Furthermore, the fact that a criminal 
action is barred by lapse of time does not prevent the Ordinary 
from employing the remedies mentioned in Canon 2222, § 2 
(Canon 1704). The prescription of civil actions is regulated by 
Canons 1508-1512, which rules apply also to the barring of 
actions for damages caused by crimes.

1668. The prescription in civil cases runs from the moment 
at which the action could legitimately have been brought; in 
criminal cases from the moment of the perpetration of the of
fense. If the offense extends or continues for some length of 
time, prescription begins to run only from the day on which 
one desisted from the criminal course. In habitual or continued 
offenses, the prescription does not begin to run until after the 
last act of the criminal conduct. When a person is prosecuted 
for some criminal act against which prescription has not yet 
barred the action, he is liable for the older offenses which are 
connected with the criminal act for which he is prosecuted, 
though prosecution for those older offenses taken individually 
would be barred by prescription (Canon 1705).

TITLE VI

OF THE INTRODUCTION OF A CASE

Chapter I

OF THE BILL OF COMPLAINT

1669. (jo open a suit, the plaintiff must present to the com
petent judge a bill of complaint in which the object of the contro
versy is exposecQ and the service of the judge is implored for 
the obtaining of the rights which he claims (Canon 1706). If 
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the plaintiff does not know how to write, or is legitimately im
peded from presenting a written complaint, he may make an 
oral petition in court. In cases which are easier to investigate 
and which are of minor importance, and therefore to be decided 
without delay, it is also left to the discretion of the judge 
whether he wishes to accept an oral petition. In both cases, how
ever, the judge shall order a notary to take down the complaint 
in writing, which document is to be read to the plaintiff and ap
proved by him (Canon 1707).

1670. The bill of complaint (libellus litis) by which the case 
is brought to court must contain the following points:

(1) it must state the name of the judge before whom the'' 
case is brought, the object of the petition, and the name of the 
defendant;

(2) it must indicate, at least in general, the arguments on 
which the plaintiff relies to prove his allegations and his title to 
redress;

(3) it must be subscribed by the plaintiff or his proxy, give 
the dav, month and year, the place of residence of the plaintiff 
or his proxy, or an address at which the plaintiff or his proxy> 
wish to receive communications from the court (Canon 1708).

The term libellus litis is taken from the Roman Law. Under 
the Common Law a case was introduced by a declaration; under 
the Code Law of the United States (in so far as the individual 
states have a Code), it is usually called the complaint, although 
a few states call it the petition. Besides the formal parts of the 
bill of complaint (e.g., name of the judge, name of the defendant, 
signature of the plaintiff, date and place of residence of plain
tiff), the statement of the facts which show the right of the 
plaintiff to redress through the ministry of the court and a pre
cise statement of claim against the defendant must be contained 
in the bill of complaint.

1671. After investigating its competency and the right of 
the plaintiff to sue (for the law deprives certain persons of the 
right to act as plaintiffs in court), the judge or court must as 
soon as possible cither admit or reject the bill of complaint, giv
ing in the latter case the reasons for so doing. If the decree of 
the judge rejecting the complaint bases its refusal on faults 
of the complaint which can be amended, the plaintiff can offer 
to the same judge a properly amended bill of complaint; if the 
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judge rejects the amended bill of complaint, he must explain the 
reasons for the new refusal. The party is at liberty to have re
course to the higher court within ten days against the rejection 
of the bill of complaint. The higher court shall give a hearing 
to the party and the prosecutor (or the defensor vinculi), and 
shall hand down a prompt ruling on the question of the rejection 
(Canon 1709). The ten^days within which the plaintiff may 
have recourse to the higher court} are called tempus utile to 
indicate that the recourse is not barred if through ignorance or 
impossibility’ to act the ten days passed before recourse was taken 
(cfr. Canon 35).

1672. If, within one month from the presentation of the bill 
of complaint, the judge has not issued his decree admitting or 
rejecting the same (as stated in Canon 1709), the party inter
ested may insist that the judge issue the decree. If the judge is 
nevertheless silent, the party may, on the lapse of five days after 
his petition to the judge to take action, have recourse to the 
local Ordinary—if he does not act as judge in the case—or to 
the higher court to petition that the judge be forced to take 
action, or that another be appointed in his place to try the action 
(Canon 1710). The period of one month within which the judge 
must admit or reject the bill of complaint is called mensis con
tinuus to indicate that no interruption of this interval is toler
ated (cfr. Canon 35). It seems that, if the bishop himself is the 
judge in the case and refuses to act (as stated in this Canon), 
the higher court to which the party can have recourse is the Holy 
See, for Canon 1625, § 1, rules that if a judge who is evidently 
competent refuses to try the case, he is to be forced by the local 
Ordinary, or, in the case of a bishop, by the Holy See.  However. 
Canon 1625 speaks of an action to obtain damages and of an 
action for punishment of the bishop, and, while the recourse of 
the plaintiff to the higher court (archbishop’s court) against the 
adverse ruling of the bishop on the question of introducing a 
lawsuit is of the nature of an appeal against the judicial acts of 
the bishop, there seems to be no reason why the recourse cannot 
be taken to the ordinary court of appeals.

1

1 Nova), “De Processibus,*’ n. 391.
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Chapter II

OF THE SUMMONS AND THE NOTIFICATIONS OF 
JUDICIAL ACTS

1673. The bill of complaint or the oral petition having been 
admitted, the other party must be summoned to appear in court. 

^The summons issued by a court to the defendants called the 
vocatio in jus. If the contending parties appear before the judge 
of their own accord to plead their case, it is not necessary to 
issue the summons, but the secretary or clerk of the court shall 
make a note in the acts of the case that the parties came to court 
of their own accord (Canon 1711).

1674. The summons is to be issued by the judge, and is to 
be written on the bill of complaint or joined to it. It is to be 
sent to the defendant, and, if there are several defendants, to 
each one. The plaintiff, moreover, must be notified by the court 
to appear on a specified day and at a fixed hour before the judge 
(Canon 1712).

If the defendant is a person who does not have the free ad
ministration of the goods concerned in the controversy, the sum
mons must be presented to that person who in his name must 
answer in the trial, according to the rules of Canons 1648-1654 
(Canon 1713). When a guardian has been assigned to a party to 
a trial, the summons is to be sent to him, and not to the party 
because of whose lack of the use of reason or weakmindedness he 
was legitimately assigned. So declared the Committee for the 
Authentic Interpretation of the Code.2

1675. Every summons is peremptory, and need not be re
peated, except in the case mentioned in Canon 1845, § 2— 
namely, when the judge wants to punish for contempt of court a 
party who ignores the first summons (Canon 1714).

1676. The summons is to be presented to the party in a writ
ten form, which shall express the precept of the judge to the 
party to appear. It shall state the name of the judge who issues 
it, indicate at least in general terms the reason why the party is 
summoned, give the correct name and surname of the defendant, 
and state by whom he is sued; the place and time (i.e., the year, 
month, day and hour), where and when he is to appear, must be

’January 25, 1943; Acta Ap. Sedis, XXXV, 58.
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clearly indicated. The summons authenticated with the seal of 
the court must be subscribed by the judge or by his auditor and 
a notary (Canon 1715). The summons is to be made in duplicate, 
one copy being presented to the defendant and the other inserted 
into the acts of the case (Canon 1716).

1677. The written summons is to be handed to the defendant 
personally by a messenger of the Curia wheresoever he finds 
him, if this manner of serving the summons is possible. The 
messenger may for this purpose enter the territory of another 
diocese, if the judge thinks it advisable and orders the messenger 
to do so. If the messenger does not find the person to be sum
moned in the place where he stays, he can leave the written sum
mons with some person of the family or with a servant of the 
defendant, if that person is willing to accept the summons and 
promises to give the summons to the defendant as soon as pos
sible; otherwise, the messenger shall take it back to the judge 
in order that he may dispatch it in the manner provided in 
Canons 1719 and 1720 (Canon 1717). If the defendant refuses 
to accept the written summons, he is to be considered legitimately 
summoned (Canon 1718).

1678. If for reason of distance or other cause it is difficult to 
have the summons delivered to the defendant by messenger, the 
judge can order it to be transmitted by registered mail and a 
signed receipt obtained, or in any other manner which according 
to the laws and conditions of the respective country is consid
ered safest (Canon 1719).

1679. Whenever after diligent inquiry it cannot be ascer
tained where the defendant stays, the summons by edict or pub
lic announcement can take place. This is done by having the 
messenger post the document of the summons at the doors of the 
Curia in the manner of a public notice, which is to be left there 
for a length of time to be specified by the judge, and by inserting 
the summons in some public paper. If both cannot be done, 
either manner of public notice suffices (Canon 1720).

1680. When the messenger leaves the written summons in 
the hands of the defendant, he must sign it marking the date 
and the hour at which he handed it to the defendant. He shall 
act in the same manner when he leaves the summons with a 
member of the family or a servant of the defendant, adding also 
the name of the person with whom he leaves the summons. If 
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the summons is made by public notice, the messenger shall at the 
bottom of the notice mark the day and hour at which he posted 
the paper at the door of the Curia and how long it remained 
posted. If the defendant refuses to accept the summons offered 
to him by the messenger, the latter shall mark the day and hour, 
sign the summons and return it to the judge (Canon 1721).

The messenger shall make a written report of his work (in 
serving the summons) to the judge, and add his signature to the 
report, which is to be inserted in the acts of the case. If the sum
mons was served by mail, the receipt shall be inserted in the acts 
(Canon 1722).

1681. If the summons does not contain the points enumerated 
in Canon 1715, or was not legitimately served, both the summons 
and the acts of the procedure are null and void (Canon 1723).

It is important that the summons contain the name of the 
defendant who is to appear in court in such a manner that there 
can be no mistake as to the identity of the person summoned. 
In the case of Froberger v. Editors (Redaktion) of Petrusblalter 
(at Treves) for libel committed by the periodical, the bishop’s 
court summoned the editors (Redaktion). In the appeal the 
Sacred Roman Rota decided that the summons was null and void, 
because not directed to a specified person (May 15, 1913; Acta 
Ap. Sedis, V, 286). If legal persons or bodies are to be sum
moned, the summoning of the administrators or directors gen
erally suffices (Sacred Roman Rota, May 15, 1913; Acta Ap. 
Sedis, V, 285). If the summons does not state the precise time 
when the person summoned is to appear in court, the summons 
is invalid, but, if the person nevertheless appears in court, the 
trial is valid (Sacred Roman Rota, July 13, 1918; Acta Ap. 
Sedis, XI, 395).

1682. The rules stated above for the summoning of the de
fendant shall be observed also in the other judicial acts, after 
they have been adapted to the diverse nature of the acts—for 
example, in notifying the parties concerned of the orders and 
sentences of the judge, in summoning witnesses, and the like 
(Canon 1724).

1683. When the defendant has been legitimately summoned,
or the parties have of their own accord appeared in court, such 
act has the following effects: f

(1) the case ceases to be a res integra (i.e., the case is before’ 
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the court, and the matter involved in the case is no longer a 
private affair, but one in which the public authority is inter
ested) ;

(2) the case becomes proper to the judge or the court where 
the action has begun (e.g., if the plaintiff had the choice between 
the courts of the dioceses of A and X, the fact that the diocesan 
court of X, after complaint of the plaintiff, issued the summons 
to the defendant excludes any other court from judging the case 
in the first instance) ;

(3) the jurisdiction of a delegated judge is rendered firm, 
so that it does not expire with the loss of jurisdiction of the one 
who delegated him;

(4) prescription is interrupted, because from the moment 
property or rights are made a subject of litigation, the good 
faith essential to prescription ceases;

(5) the case begins to be pending, wherefore immediately 
the principle of law applies that pending the litigation nothing 
may be changed (Canon 1725). No change may thenceforth be 
made either in the complaint of the plaintiff, or in the allega
tions of his reasons for asking redress, or in the property or 
rights about which the litigation turns.

TITLE VII

OF THE CONTESTATIO LITIS

1684. The object or matter of the trial is fixed by the con- 
testatio litis (the joining of issues), which consists in the formal

? denial by the defendant of the claim of the plaintiff made with 
the intention of litigating the case before the judge (Canon 
1726). No formalities are required for the joining of issues; it 
suffices that the parties appear before the judge or his delegate, 
and that the complaint or petition of the plaintiff and the demal 
of the defendant, whereby the matter in dispute and the points 
of the controversy are clearly determined, are inserted into the 
acts of the case (Canon 1727).

1685. In more complicated cases, however, when the com
plaint of the plaintiff ,is neither clear nor simple or in which the 
answer of the defendant abounds with difficulties, the judge 
should either ex officio or at the instance of either party sum
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mon the parties to court for the purpose of specifying the para
graphs or counts (dubia), so that the issues over which the two 
parties litigate may be determined (Canon 1728). The entire 
trial is based on the complaint of the plaintiff and the answer 
of the defendant, and everything extraneous to the points raised 
in the joining of issues is to be excluded from the trial.

What is called in Canon 1728 dubia concordanda, corresponds 
to the common-law joining of issues. ‘ ‘ The issues are ascertained 
by requiring the alternate pleadings of plaintiff and defendant 
to be so constructed as to finally present some point distinctly 
affirmed on one side and distinctly denied on the other. When 
the point in controversy has in this way been ascertained, the 
pleadings are ended, and the parties are, in legal parlance, said 
to be at issue” (Phillips, “Principles of Pleading,” n. 48). The 
concordatio dubiorum, or formal pleading in an action, has the 
following three purposes: (1) to show to the court that there is, 
prima facie, occasion for judicial interposition; (2) to disclose 
and formulate any resulting contention inter partes; (3) to pre
define the nature and scope of the trial. To promote the second 
of these purposes and facilitate the production of an issue, all 
traversable (deniable) facts are required to be stated issuably— 
that is, in such a direct and positive form that the adverse party 
may traverse (deny) them. Pleadings must not be by way of 
recital, but must be direct and positive in form. In a complaint 
for assault and battery, the allegation should be that “the de
fendant made an assault”—not, “whereas the defendant made 
an assault.” The latter statement asserts nothing, and a denial 
of it will not make an issue. An alternative, or a hypothetical 
statement, is equally objectionable. An allegation that the de
fendant wrote and published, or caused to be written and pub
lished, a certain libel, does not positively charge the doing of 
cither; and the statement that, if the plaintiff is the owner of a 
certain note, it was obtained by fraud, does not positively allege 
fraud (cfr. Phillips, “Principles of Pleading,” nn. 356-357).

1686. If on the day appointed by the court for the joining of 
issues, a party, though properly summoned, does not appear, nor 
give a just excuse for absenting himself, he shall be declared 
guilty of contempt of court, and the formulation of the counts 
shall be fixed by the judge ex officio at the request of the party 
who appeared. The party guilty of contempt of court shall 
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immediately be notified by the court of the fixing of the counts 
in order that he may within the time allowed at the discretion 
of the judge make exceptions and objections to the counts and 
justify his absence. If the parties appear and agree on the 
points or counts about which they intend to litigate, and the 
judge on his part finds no objection to the issues, he shall so 
state in the decree by which the form of the issues is fixed. If, 
however, the parties disagree (e.g., if the defendant claims that 
the plaintiff has no legal basis for some of the counts, and there
fore demurs to their insertion in the case), or if the judge does 
not approve of the conclusions reached by the parties over con
troverted points, the judge himself shall by decree settle the 
disputed point. Once the forms of the points at issue (the so- 
called counts) have been fixed, they cannot be changed except 
by a new decree of the judge, which cannot be given except for 
a grave reason and at the request of one of the parties or of the 
prosecutor (or defensor vinculi} ; both parties—or, if one party 
has made the request, the other party—must be heard, and their 
reasons for objecting must be considered (Canon 1729).

1687. Before the joining of issues has taken place, the judge 
shall not proceed with the examination of witnesses and the ad
mission of other proofs except in the case of contempt of court, 
or in case it becomes necessary to take the depositions of wit
nesses lest they die or move away, or when for any other reason 
it would be difficult to obtain their testimony later on (Canon 
1730).

1688. The joining of issues has the following effects:
(1) The plaintiff may not change the bill of complaint unless 

the defendant consents and the judge for good reasons believes 
that the change should be admitted, but the defendant always 
has the right to obtain compensation for damages and expenses, 
if any are due to him. The bill of complaint is not considered 
changed, if the manner of proof is shortened or altered; if the 
claim or secondary claims are reduced; if the circumstances of 
a fact stated in the bill of complaint are illustrated, completed, 
or amended in such a way that the object of the controversy 
remains the same; if, instead of the object itself, the price, or 
interest, or something equivalent is asked;

(2) the judge shall fix an appropriate interval of time within 
which the parties must procure and complete the proofs of their 
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case. This interval may be prolonged at the discretion of the 
judge, if the parties request a postponement, but he must see 
that the trial is not unduly protracted;

(3) the possessor of the property or rights of another ceases 
to possess in good faith. Consequently, if the case is decided 
against him, he must restore not only the thing itself, but also 
the fruits which the thing has produced since the joining of the 
issues, and he is, moreover, obliged to repair any damages caused 
since that moment (Canon 1731).

1689. The last paragraph states that the possessor of the 
property which is made the object of litigation in the bill of 
complaint and in the joining of the issues, ceases to be a pos
sessor in good faith. Does he become a possessor in bad faith, 
or a possessor in doubtful faith ? The wording of the Code seems 
to hold him equivalent to a possessor in bad faith, for it makes 
him liable from the time of the joining of the issues, not only 
for the interest or profit, but also for damages. Nevertheless, one 
may reasonably suppose that the Code means to make him liable 
for damages (loss by fire, theft, etc.) only in case that he failed 
to take ordinary care to prevent such losses. For the person who 
was truly a possessor in good faith until the lawsuit started, can
not be said to become a possessor in bad faith by the mere fact 
that his right is called in question; at most, he may be compared 
to a possessor in doubtful faith. Besides, he virtually becomes a 
sequester (cfr. Canon 1674), and the sequester is required only 
to take such care of the property entrusted to him as a prudent 
man would take concerning his own (cfr. Canon 1675, § 2).

TITLE Vm

OF THE INSTANCE OF A SUIT

1690. The instance begins with the joining of the issues; it 
ends in any of the ways in which a trial may be ended, but it can’ 
also be interrupted before, and may be even terminated by abate- 
ment (which is defined in Canon 1736) or by renunciation 
(Canon 1732).

Interruption of Lawsuit

1691. If a litigating party dies, or changes his state (e.g., by 
becoming insane, by incurring excommunication, or by any other
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circumstance which deprives him of the ability or the right to 
act in court), or if a party loses the office by reason of which he 
acted in the case, the following rules obtain:

(1) if the case has not yet been closed, the instance or law- 
. suit is interrupted until the heir of the deceased or the successor 
\ resumes the litigation;
? (2) if the case has been closed (caiisa conclusa), the lawsuit
! is not interrupted, and the judge must continue the procedure, 
Summoning the proxy (if there be one) or otherwise the heir of 
the deceased or the successor (Canon 1733).

Canon 1860 explains what is meant by causa conclusa: the 
closing of the case, in so far as the parties are concerned, takes 
place when the parties have declared at the inquiry of the judge 
that (they have no more to say in proof or defence of their case, 
and the judge has issued a written statement that the case is 
closed?]

1692. If there is a controversy between two clerics about the 
right to a benefice, and one of them dies while the case is pend
ing, or one resigns the benefice, the lawsuit is not interrupted, 
but the prosecutor (promotor justitia} conducts the case against 
the survivor in behalf of the liberty of the benefice or of the 
church. The prosecutor does not enter the case, if the benefice 
is one of those which the bishop can freely confer (i.e., without 
interference of a patron or other person having a right to desig
nate, elect, etc., the incumbent), and if the bishop prefers to 
give it to the surviving party, as though he had won the case 
(Canon 1734).

If a proxy or a guardian ceases to act for his client, the law
suit remains interrupted until the party or the persons concerned 
have appointed a new proxy or guardian, or have declared that 
they henceforth will continue personally the trial of the ease 
(Canon 1735).

Abatement of the Lawsuit

1693. If, without the intervention of any impediment, no 
procedural act has been done in the court of the first instance for 
two years or in the court of appeal for one year, the lawsuit 
abates; in the second case (in court of appeal), the sentence 
which is contested in the appeal becomes a res judicata (cfr.
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Canon 1902)—that is, an adjudged case from which there is no 
appeal (Canon 1736).

The abatement or discharge of a lawsuit is effective ipso jure,1 
and holds good against all litigants, even minors and other per
sons having the privilege of minors; and if the same matter is 
again brought to court, the exception of res judicata must be 
raised against it ex officio, because the law admits no further 
litigation about the same matter between the same persons. If 
a proxy or a guardian has been the cause of the discharge of the 
lawsuit, the party appointing the proxy (the minor, church, or 
other legal person, represented by a guardian, administrator, 
etc.) can sue this person for damages, and he will be forced to 
pay unless he can prove that he was free from guilt (Canon 
1737).

1694. The discharge of the action wipes out the acts of the 
process, but it does not destroy the acts of the cause itself. The 
latter can have their force in another instance, provided the new 
trial is between the same persons and over the same matter. 2ks 
to outsiders, the acts of the case have no other force or effect 
than of documents (Canon 1738).

As the acts of the procedure are wiped out, one can never 
again attack the sentence because of procedural errors (e.g., the 
competency of the judge, the nullity of acts because of the lack 
of formalities required under pain of nullity, etc.). The acts of 
the case remain (e.g., proofs, admissions, denials, etc.), and, if a 
party after the discharge of the lawsuit gets the favor of a new 
trial, the acts of the case retain their original force, if the case 
is between the same persons and over the same matter. For all 
other persons except the contending parties, the acts of the case 
are merely documents: they may use them to prove something in 
their favor, and can therefore produce them in some other case, 
but the sentence in a case cannot determine rights except between 
the contending parties.1

\ln the case of the abatement of a lawsuit, each litigant shall 
bear the expenses which he incurred in connection with the case 
discharged] (Canon 1739).

lLcga, “De Judiciis Ecclesiasticis,” 1, nn. 3S9-39S.
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Renunciation of the Instance and of Procedural Acts

1695. The plaintiff may renounce the instance at any stage 
and in any degree of the trial; likewise, both the plaintiff and 
the defendant may renounce either all or only some of the acts 
of procedure. For the validity of the renunciation it is necessary 
that it be made in writing, that it be signed by the party or by 
his proxy empowered thereto by special mandate, that it be made 
known to the other party and be accepted by him, or at least 
not attacked by him, and that it be admitted by the judge 
(Canon 1740). Once the renunciation has been admitted by the 
judge, it has, in so far as the acts which one has renounced are 
concerned, the same effect as the discharge or abatement of a 
lawsuit. The renouncing party is obliged to pay the costs of the 
acts which he renounces (Canon 1741).

Canon 1740 is not very explicit on the point whether one 
may relinquish the present lawsuit and retain the right to bring 
the same action again at a later date. Writing before the Code, 
Lega says that one can abandon the present case in court, be
cause, for example, one realizes that at present one does not 
have the strong evidence of one’s case which one expects to be 
able to get later on, and reserve to oneself the right to sue again. 
By this renunciation the parties are placed in the same position 
as they were before the lawsuit started.2

Probably it is possible under the Code to renounce the present 
suit without renouncing the right which one claimed in bringing 
the suit. The Lex propria of the Sacred Roman Rota and the 
Signatura Apostolica, Canon 34, states that the plaintiff can 
renounce either the instance, or the litigation itself, or the acts 
of the case.3 Though it does not seem just that the defendant 
should be exposed to the danger of being molested a second time 
by being brought to court over the same matter by the same 
plaintiff, still the defendant can prevent this if he so desires, 
for Canon 1740 rules that no renunciation is valid unless the 
defendant accepts or at least does not oppose it; moreover, the 
defendant’s expenditures have to be paid by the plaintiff who 
abandons the lawsuit.

a<<De Judiciis Ecclesiasticis,” I, n. 614.
• Const. Ap. PH X, June 28, 1908; De Curia Bomana.
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TITLE IX

OF THE INTERROGATION OF THE PARTIES IN COURT

1696. [The judge is obliged to interrogate the parties for the 
purpose of establishing the truth of a fact which the public in
terest demands should be established beyond doubt] (e.g., a fact 
involving the validity of marriage, sacred ordination, etc.). In 
other cases, the judge may question one of the contending 
parties, not only at the request of the opposing party but even 
ex officio, whenever some proof advanced needs elucidation. The 
judge may question the parties at any stage of the trial before 
the case is closed. After the closing of the case new proofs may 
not be proposed by the parties except under the circumstances 
specified in Canon 1861 (Canon 1742).

1697. The parties are obliged to answer the legitimate ques
tions of the judge and to tell the truth; they are not bound to 
answer questions about an offense committed by them. (The law 
does not oblige one to be one’s own accuser; confession in court 
may be made, but it must be voluntary.) If a party has been 
legitimately questioned and refuses to answer, the judge shall 
decide the significance of the refusal, whether it is justified, and 
whether it is or is not to be held equivalent to an admission. If 
a party who is obliged to answer refuses, or answers but is found 
afterwards to have told a lie, he shall be punished by exclusion 
from all legal ecclesiastical acts (cfr. Canon 2256) for a time to 
be determined according to the circumstances by the judge. If 
the party had taken the oath to declare the truth before the inter
rogation, he shall be punished with a personal interdict, if he is a 
lay person, or with suspension, if he is a cleric (Canon 1743).

1698. The oath to tell the truth cannot be administered to 
the accused by the judge in criminal cases; in civil cases he 
must demand the oath from the parties whenever the public 
welfare is at stake; in other cases, the administration of the oath 
is left to the discretion of the judge (Canon 1744). In the for
mer Canon Law, after the joining of the issues, the parties had 
to take the oath called juramentum de calumnia (i.e., a solemn 
attestation that the parties were contesting their respective 
rights in good faith). Either party in a case could request the 
judge—if the latter did not do so of his own accord—to demand 
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the oath of the opposing party.1 If the plaintiff refused to take 
the oath de calumnia, he lost the right to sue in the case, and, if 
the defendant refused, he was considered to have admitted his 
liability. Schmalzgruber discusses the general rule on loss of the 
suit by the refusal of the oath de malitia, and points out some 
exceptions.2 The Code modifies the former law by leaving it to 
the discretion of the judge whether he will administer the oath 
to the parties, and obliges him to administer it only in cases in 
which the public welfare is at stake.

1699. Both the plaintiff and the defendant, as also the prose
cutor and the defensor vinculi, can submit to the judge points or 
questions (called positiones), on which they desire him to ques
tion a party. In the drawing up, admitting, and proposing of 
these questions to a party, approximately the same rules are to 
be followed which are laid down for the questioning of witnesses 
in Canons 1773-1781 (Canon 1745).

Contrary to the practice in the secular courts of the United 
States, the parties are questioned, not by the counsel of the op
posing party, but by the judge. Ordinarily, the judge docs not 
of his own accord question the parties, unless the litigation con
cerns matters of not merely private but public interest, but he 
may question them if he finds it necessary to elucidate some 
proof adduced (cfr. Canon 1742). As a rule, the judge questions 
the parties only at the request of the opposing party, or, if the 
prosecutor or defensor vinculi takes part in the trial, also at his 
request. The points or questions (positiones), which one party 
wishes the other to answer, must be submitted to the judge, who 
examines them, and then decides whether he shall or shall not 
put them to the other party, or whether he shall alter them.

1700. {The parties must appear in person before the judge to 
take the oath and answer the questions^ except the persons men
tioned in Canon 1770, § 1, nn. 1-2 (Canon 1746). Cardinals, 
bishops, and distinguished persons exempted bj' the law of their 
country from testifying in court, can appoint a place where they 
choose to be heard; sick persons and nuns (Sisters with solemn 
vows) are to testify at home (cfr. Canon 1170). Canon 1316 
rules that the oath which law requires or permits cannot be val
idly taken by proxy.

1 Decretales Gregorii IX, c. 7, De Juramento Calumnia-, lib. II, tit. 7. 
af‘Jus Ecclesiasticum,” III, title VII, n. 15; Liber Sextus Bonifacii 

VIII, c. 1, De Juramento Calumnies, lib. II, tit. 4.
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TITLE X

OF PROOFS

1701. No proof is required for the following-:

t
(l) notorious faets, which are such by either notoriety of law 
notoriety of fact, in accordance with Canon 2197, nn. 2-3;
(2) facts which are presumed by law:
(3) facts asserted by one of the contending parties and ad

mitted by the other, unless either the law or the judge neverthe
less demands proof (Canon 1747).

The facts enumerated in Canon 1747 are the same as those 
of which the secular courts of the United States take “judicial 
notice” in trials, and therefore do not demand proof. With re
gard to confessions or admissions in court, the judge may at his 
discretion demand that the adverse party prove what was ad
mitted or confessed, and, in criminal cases and those which con
cern the public welfare, admission made in court does not suffice 
to relieve the adverse party of the obligation to prove the facts 
admitted (cfr. Canon 1751). On account of the importance of 
these cases, the Church is not satisfied with the admission or con
fession, but demands proof. In the criminal law of the various 
states of the United States, a confession in court is sufficient in 
itself for conviction, even in capital cases (cfr. Hughes, “Law of 
Evidence,” 1907, p. 44). In some criminal trials in ecclesiastical 
courts, the Ordinary, upon the confession of the offender, may 
dismiss him with a rebuke and penance, instead of instituting 
criminal proceedings (cfr. Canon 1947).

1702. [The burden of proof rests with the person who makes 
an assertion^ If the plaintiff does not prove his case, the de
fendant is freed from liability in connexion with the charge made 
against him (Canon 1748). The burden of proof rests on the 
plaintiff with regard to the claims made in his bill of complaint; 
it rests on the defendant with regard to the exceptions and 
counter-charges which he makes. If a defendant merely denies 
the claims of the plaintiff, he need not prove that he owes noth
ing to the plaintiff or that he is not guilty; the plaintiff has to 
prove the claim or the charge.

Proofs which seem to be asked to delay the trial (e.g., the 
examination of a witness who is far away, or whose domicile is
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unknown, or the examination of a document which cannot be 
speedily procured), shall not be admitted by the judge, unless 
these proofs seem necessary, because other proofs are lacking or 
are insufficient (Canon 1749).

Chapter I

OF THE CONFESSION OF THE PARTIES

1703. An assertion of a fact, made in writing or orally before 
the judge by one party against himself and in favor of the op
ponent, whether made of his own accord or in answer to a ques
tion of the judge, is called a judicial confession (Canon 1750).

In the case of some private affair, in which the public welfare 
is not concerned, the judicial confession of one party, made 
freely and deliberately, relieves the other party from the burden 
of proof (Canon 1751).

A party who has made a confession in court, cannot contra
dict his own confession, unless he does so immediately, or proves 
that it lacks the conditions specified in Canon 1750, or was due 
to a mistake of fact (Canon 1752).

That the retraction of one’s confession must be made imme
diately (in continenti), is a rule taken from the former law, and 
the interpretation of some canonists held that it had to be made 
before the notary acting as clerk of the court consigned the con
fession to writing. Cardinal Lega (“De Judiciis,” I, n. G67), 
however, remarks that it is left to the judge to decide, with due 
consideration of the condition of the person, the interval elapsed 
and the nature of the fact admitted, whether the retraction of the 
confession is still to be considered made in continenti.

1704. A confession, whether written or oral, which is made 
to one’s opponent or to others outside the court, is called extra
judicial. If this confession is introduced in court, it is left to 
the discretion of the judge, after considering all the attendant 
circumstances, to determine its weight (Canon 1753).

1705. The Code does not speak of a confession or admission 
in court, which is only partly in favor of the opponent and 
partly against the party making the admission. Since it is not a 
confession pure and simple, it does not come under the rules here 
specified in the Code. Such so-called qualified admissions are
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rather a method of defence (e.g., if a party admits he owes an
other the sum of money which he demands, but that also the oppo
nent owes him a debt which offsets his claim; again, in a suit for 
injuries, the defendant may admit that he inflicted the injury, 
but did so by accident, in self-defence, etc.). It is evident that a 
fact admitted by the defendant needs no further proof, but, by 
pleading exceptions and other defences, the defendant has the 
burden to prove the facts which he pleads in his defence.1 
Though proof seems superfluous if a fact is admitted by the op
ponent, the Code nevertheless admits judicial confession as full 
proof only in private affairs; in cases in which the public welfare 
is concerned (e.g., validity of marriage, sacred orders, punish
ment of criminals, etc.), judicial confession does not relieve the 
opponent from the necessity of proving the case.

Chapter II

OF WITNESSES AND TESTIMONY

1706. Proof through witnesses is admitted in all cases, but 
their admission is subject to the direction of the judge in ac
cordance with the method fixed in the following Canons (Canon 
1754).

1707. Witnesses legitimately questioned by the judge must 
answer and tell the truth. Besides the priest and others who 
have knowledge of sacramental confessions (cfr. Canon 1757, n. 
3, b), the following persons are exempted from the obligation to 
answer:

(1) pastors and other priests in connection with those mat
ters which have been made known to them by reason of the sacred 
ministry outside of sacramental confession; civil magistrates, 
physicians, midwives, lawyers, notaries and others who are also 
bound to official secrecy by reason of advice given in reference to 
affairs connected with this secret;

(2) persons who fear that their testimony may occasion defa
mation, dangerous vexations or other very grave evils for them
selves, or for their blood-relations or relations by marriage in 
any degree of the direct or in the first degree of the collateral 
line (Canon 1755, §§ 1-2).

’Lega, “De Judiciis Ecclesiasticis,” I, nn. 446-459; Noval, “De 
Judiciis,” nn. 449-455.
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Witnesses who, in answer to a legitimate question of the 
judge, knowingly affirm a falsehood or conceal the truth, shall 
be punished in accordance with Canon 1743. With the same 
penalty are to be punished all who presume to induce a witness 
or an expert by promises or in any other manner to give false 
testimony or to conceal the truth (Canon 1755, § 3).

This exemption of persons from the obligation to answer the 
judge when asked to testify to certain facts is also recognized in 
the laws of the United States in the case of “privileged com
munications.” Generally, the laws of the various states of the 
Union admit four classes of privileged communications: (1) pro
fessional communications; (2) political communications; (3) ju
dicial communications; (4) social communications. “At the 
common law, there was only one class of professional communi
cations privileged. This class comprised communications between 
attorneys and their clients. By statute, however, other classes 
have been added. These include communications between phy
sicians and their patients, and communications between spiritual 
advisers and laymen. In reference to attorney and client, Green
leaf says: ‘The protection given by the law to such communica
tions does not cease with the termination of the suit, or other 
litigation or business, in which they were made; nor is it affected 
by the party’s ceasing to employ the attorney and retaining an
other ; nor by any other change of relations between them; nor 
by the death of the client. The seal of the law, once fixed upon 
them, remains forever, unless removed by the party himself in 
whose favor it was there placed’ ” (Hughes, “Law of Evi
dence,” 288).

As to physicians, it is essential that the purpose of the com
munication is to alleviate or cure. Communications between 
physicians attending the same patient are privileged, provided 
that such communications pertain to his condition or treatment. 
Physical defects or degrading marks on the patient may not be 
disclosed by the physician, nor may he disclose the nature of the 
ailment or disease of the patient, nor are his prescriptions admis
sible in evidence. The New York statute includes registered 
nurses in the ranks of those whose professional information is 
privileged.

At common law, communications between spiritual advisers 
and laymen are not privileged, but in many states of the United 
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States such communications are privileged by statute. The New 
York statute, for instance, rules: “A clergyman, or other minis
ter of any religion, shall not be allowed to disclose a confession 
made to him in his professional character, in the course of disci
pline enjoined by the rules of practice of the religious body to 
which he belongs” (Clevenger, “New York Practice,” Civil 
Practice Act, 1920, in effect Oct. 1, 1921, § 351). The Canon Law 
goes further in protecting communications between a priest and 
a person who entrusts a secret to the former in his character of 
a minister of religion; it protects such confidences in the same 
manner as the civil law protects communications between attor
ney and client.

As to the group of persons mentioned in Canon 1755, n. 2, 
who are excused from giving testimony under the circumstances 
there described, the Canon Law is more liberal than the civil 
law. The latter does not exempt blood-relations and relations by 
marriage from testifying in the trials of their relatives, even 
though it may be a great hardship to give testimony. The only 
exemption in the lawT of the United States concerns confidential 
communications between husband and wife.

ARTICLE I.—PERSONS WHO CAN BE WITNESSES

1708. All persons may be witnesses, unless they are explicitly 
rejected by the law either absolutely or partly (Canon 1756).

Witnesses rejected by the law are: (1) unfit, (2) suspected,
(3) disqualified.

(1) Persons (under the age of puberty and weak-minded pcr- 
sonsjare rejected as unfit (non idonci) to give testimony.

(2) The following persons are rejected as suspected : (af 
cxcommunicati, perjurers, and persons who have been branded 
with infamy by a declaratory or condemnatory sentence; (b) 
persons who are of such vile character that they are not consid
ered trustworthy; (c) public and bitter enemies of a party.

(3) The following persons arc disqualified from acting as 
witnesses !

(a) those who are the parties in the case or who take the 
place of the parties (e.g., the guardian in the case of his ward, 
the superior or administrator in the case of his community or 
pious institute which he represents in court), the judge and his 
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assistants, the attorney and others who assist or have assisted the 
parties in the same ease;

(b) priests in reference to all things of which they gained 
knowledge from sacramental confession, even though they have 
been freed from the seal of confession (by the will of the peni
tent) ; even whatever has been heard by anyone and in any man
ner on the occasion of a confession (e.g., persons waiting to go to 
confession may have heard some words of the penitent or the 
confessor) cannot be accepted even as an indication of the truth;

(c) husbands in the case of their wives and vice versa, blood
relations and relations by marriage in the case of persons related 
to them in any degree of the direct line and in the first degree 
of the collateral line, except in cases which deal with their civil 
or religious state the knowledge of which cannot be had from 
other sources, and when the public welfare demands that the 
truth be ascertained (Canon 1757).

1709. Unfit and suspected witnesses can be examined if the 
judge issues an order stating that he thinks it advisable to do so; 
their testimony, however, shall be of value merely as an indica
tion of and a help towards proof of the case. (As a rule such 
persons shall be examined unsworn} (Canon 1758).

“At common law the following classes of persons were in
competent to testify: (1) parties to the record (i.e., plaintiffs and 
defendants); (2) persons pecuniarily interested; (3) persons 
mentally incompetent or otherwise incapacitated; (4) persons 
convicted of infamous crimes; (5) persons who lacked in re
ligious belief; (6) the husband or wife of a party to the suit, 
except where a crime was charged by one spouse against the 
other” (Hughes, “Law of Evidence,” p. 265). By statute gen
erally. both in England and in the United States, the rule exclud
ing parties to the record from testifying has been abolished, 
except that in England it still obtains in criminal cases. To ren
der a witness disqualified for reason of pecuniary interest in the 
suit, it was necessary that his interest was favorable to the party 
who calls him as witness.

The common law rule has been abolished by statute both in 
England and in the United States. The only survival of the rule 
excluding persons pecuniarily interested is that a beneficiary 
under a will cannot be a witness to the will, or testify in an ac
tion against the executor or administrator of a deceased person. 
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Under the class of mentally incompetent persons are included 
insane persons, idiots, infants of tender years and intoxicated 
persons. An insane person who understands the nature of an 
oath, and is sane as to the facts concerning which he is called to 
testify, is a competent witness. An insane person may have lucid 
intervals, but an idiot (using the term in the strict sense) never 
has. As to intoxicated persons, the competency to testify rests 
with the sound discretion of the court. The same applies to per
sons who indulge in the use of stupefying drugs (opium, etc.). 
As to infants, there is no law disqualifying them from acting as 
witnesses prior to a certain age. Children between five and six 
years of age have been admitted as witnesses. It rests mainly 
with the trial judge to determine the competency of the child by 
examination in open court.

At common law persons who had been convicted of infamous 
crimes were incompetent witnesses. These crimes were treason, 
felony and the crimen falsi—that is, perjury, subornation of per
jury, suppression of testimony by bribery, or conspiracy to pro
cure the absence of a witness (cfr. Hughes, “Law of Evidence,’’ 
p. 276). The disqualification has been removed by statutes, but 
the conviction for the mentioned crimes may be shown in court 
for the purpose of lessening the credibility of the witness.

The disqualification of persons lacking religious belief was 
based on the theory that the only guarantee of truthfulness was 
the oath. Both in England and in the United States the common 
law’ rule has been greatly modified.

ARTICLE II.—INTRODUCTION, NUMBER AND EXCLUSION 
OF WITNESSES ttvmXmaJI

1710. Witnesses are introduced by the parties. They may 
also be introduced by the prosecutor and the defensor vinculi, 
if they take part in the trial. The judge may ex officio introduce 
witnesses in cases of minors and others who are held equivalent 
to minors in law (e.g., a parish, hospital, etc.), and generally 
whenever the public good requires it. The party who introduced 
a witness can renounce his right to have him testify, but the 
opponent may demand that, despite this renunciation, such wit
ness be examined (Canon 1759). According to a declaration of 
the Committee for the Authentic Interpretation of the Code, 
each party to a lawsuit is to present to the judge the names of 
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witnesses and the points on which they are to be questioned (cfr. 
Canon 1761, § 1). The judge may reveal to the opposing party 
the points on which the witnesses are to be questioned in order 
that the opponent may prepare and exhibit to the judge an inter
rogatory, provided there is no danger of subornation.2

1711. If some person appears of his own accord to testify in 
court, the judge may admit or reject his testimony as he sees fit. 
He must reject a witness who offered his services of his own 
accord, if the judge thinks that he appeared only to delay unduly 
the trial or to obstruct in any manner justice and truth (Canon 
1760).

1712. If proof through witnesses is desired, their names and 
domicile shall be indicated to the court, and the points or articles 
on which the witnesses are to be interrogated must be also sub
mitted to the court. If the foregoing has not been done at least 
on the last day which has been peremptorily fixed by the judge, 
it is considered that the party has withdrawn his request for the 
summoning of the witnesses (Canon 1761). ^The judge has the 
right and duty to prevent the introduction of too large a number 
of witnesses in a trialj( Canon 1762).

1713. The parties must make known to each other the names 
of the witnesses before their examination begins; if the judge 
prudently believes that this cannot be done without great diffi
culty, the names of the witnesses must be made known by the 
parties to each other at least before the publication of their testi
mony (Canon 1763).

1714. Witnesses must be rejected ex officio, if it is evident to 
the judge that they are forbidden io testify, without prejudice to 
the right of the judge (cfr. Canon 1758) to admit at his discre
tion witnesses called unfit and suspected. At the request of the 
opponent, witnesses must be rejected if a just reason for their 
rejection is proved; this exclusion of witnesses is called repro
batio persona testis. A party cannot object to the admission of a 
witness whom he himself presented, unless a new reason for ob
jecting to him has come up after he had presented him; he may, 
however, object to his testimony. The objection to a witness must 
be raised within three days after the names of the witnesses have 
been made known to the party, and objection made at a later 
date shall not be heard, unless the party proves or at least affirms

’March 12, 1929; Acta Ap. Sedis, XXI, 170. 
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under oath that he did not previously know of the defect of the 
witness. The judge should postpone the discussion on the objec
tion to a witness till the end of the trial, unless a presumption 
of law stands against a witness, or his defect is notorious, or the 
reason for the objection can be immediately and easily proved, 
or could not be proved later on (Canon 1764).

1715. &he summoning of witnesses is to be done through the 
medium of the judgej who will issue a decree for this purpose, 
and the summons is to be served on the witnesses in the manner 
prescribed in Canons 1715-1723 (Canon 1765). A witness who 
has been duly summoned, must obey or make known to the judge 
the reason for absenting himself. A disobedient witness who 
does not appear without a legitimate excuse, or who appears but 
refuses to answer, or to take the oath, or to sign his name to his 
testimony, may be punished by the judge with appropriate pen
alties and, in addition, be fined in proportion to the damage 
which his disobedience may cause to the parties (Canon 1766). 
If a witness lives in another diocese, the law provides that the 
judge has a right to invoke the assistance of the court of that 
diocese to summon and examine the witness (cfr. Canon 1570).

ARTICLE HI.—OF THE OATH OF WITNESSES
1716. Before testifying, a witness must take the oath that he 

will state the whole truth and nothing but the truth, without 
prejudice to the precept of Canon 1758. The parties or their 
proxies may be present when the oath is administered to the wit
nesses, without prejudice to the ruling of Canon 1763 (when the 
judge does not deem it advisable to let the parties know who the 
witnesses are). The witnesses may be dispensed from taking the 
oath, if there is question of mere private rights, and both parties 
to the case agree. But even when the oath is not demanded of 
the witnesses, the judge shall remind them of their grave obli
gation to tell the truth (Canon 1767).

The object of the law in requiring an oath is to arrive at the 
truth by binding the conscience of the witness. In the Ohio case 
of Clinton v. State, Justice Ashburn said: “The purpose of the 
oath is not to call the attention of God to the witness, but the 
attention of the witness to God; not to call upon Him to punish 
the false-swearer, but on the witness to remember that He will 
surely do so. By thus laying hold of the conscience of the wit
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ness and appealing to his sense of accountability, the law best 
insures the utterance of truth.” Religious belief is not, as a 
rule, made a test of the qualification of a witness in the various 
states of the United States Two states, Maryland and Arkansas, 
make theological belief in God essential to the competency of a 
witness. The other states make provision that a witness who has 
conscientious scruples against taking an oath, may make a solemn 
affirmation. Where a witness testifies without being sworn or 
affirming, and the omission is not discovered until after the ver
dict is rendered, the verdict may be set aside. If the omission is 
discovered before the jury retires, and no objection is made, the 
error will be deemed waived. The rule that witnesses must tes
tify either under oath or affirmation, applies also to infants. The 
statutes of some of the states of the Union allow infants under 
ten years of age to testify without taking the oath.

1717. [Though the witnesses have taken the oath to tell the 
truth, the judge on the conclusion of the examination of a wit
ness may, if he deems it prudent demand an oath on the truth 
of the statements made, either in reference to all the points or 
some of thenT\ This step is taken whenever the gravity of the 
affair and the circumstances of the testimony given seem to de
mand it (Canon 1768).

1718. The witnesses may also be bound under oath to keep 
the secret with reference to the questions proposed to them and 
the answers given by them until the time when the acts and 
proofs are made public; the judge may even bind them to per
petual secrecy if the testimony is of such a nature (cfr. Canon 
1623) that defamation, discord, or other grave evils are feared 
from its publication (Canon 1769).

&
ARTICLE IV.—OF THE EXAMINATION OF WITNESSES

1719. The witnesses are to be examined in the place where 
the court sits. From this general rule arc excepted:

(1) Cardinals, bishops, and illustrious personages who by the 
law of their country are exempted from the obligation to appear 
before the judge for the purpose of testifying. All these persons 
may choose a place where they wish to testify, but must notify 
the judge of this choice ;

(2) Persons who are prevented by illness, or some bodily or 
mental impediment, or by their state of life (e.g., nuns), from 
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going to the place where the court sits. These are to be examined 
at home;

(3) Persons who are staying outside the diocese and cannot 
without great inconvenience return to the diocese and go to 
court. These are to be examined by the court of the place where 
they stay, in accordance with Canon 1570, § 2, the judge in the 
case forwarding the questions and instructions according to 
which the witness is to be examined;

(4) Persons who live within the diocese, but at such a great 
distance from the place where the court sits that they cannot 
without great expense go to the judge nor the judge to them. 
In this case the judge must appoint some worthy and qualified 
priest in the vicinity of the witness, who shall, with the assistance 
of another person acting as actuary, hold the examination of 
these witnesses according to the questions and pertinent instruc
tions sent by the judge (Canon 1770).

1720. The parties cannot be present at the examination of the 
witnesses, unless the judge believes that their presence is desir
able (Canon 1771).

Witnesses must be examined individually and separately. It 
is left to the discretion of the judge after the giving of testimony 
to confront the witnesses with one another or with a party in 
court (Canon 1772, §§ 1-2).

This may be done when all the following conditions concur:
(1) if the witnesses disagree among themselves or with the^ 

party in a serious matter which concerns the essence of the case;
(2) if there is no other easier way to discover the truth;
(3) if there is no fear of scandal or discords arising from

the confronting of witnesses (Canon 1772, § 3). ~
The general public is not admitted to the courtroom during 

ecclesiastical trials, for it is considered that the ends of justice 
for both plaintiff and defendant are best attained by the exclud
ing of all who are not necessary in the case. Under the common 
law the trials are public, and the various states of the United 
States demand a public hearing. It has. however, been deemed 
necessary to bar the general public from certain cases in which 
the evidence is of a scandalous character, and some states have 
enacted statutes by which spectators (especially minors) may be 
excluded in actions for rape, seduction, abortion, criminal con
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versation, and the like. A similar statute has been enacted in 
England.

According to the Canon Law, the examination of witnesses is 
to be done in such a manner that, while one witness testifies, the 
other witnesses are removed from the courtroom. This is also 
the general practice in the courts of England and the United 
States, but the separation of the witnesses is not demandable as 
of right, but rests with the sound discretion of the court. In a 
few states the adverse party has the right to demand the separa
tion. The parties, however, have the right to be present in court 
during the entire trial, and in an Indiana case (Larue v. Russell) 
Justice Frazer said: 41 This proceeding [of excluding one of the 
parties from the court room during part of the examination of 
witnesses] is probably without a precedent. The right of a party 
litigant to be present during the trial of his cause, that he may 
be heard in his own behalf, has been so long accorded by uni
versal custom, and is so obviously necessary for the security of 
private rights, that the refusal to entertain the cause at all would 
scarcely be a greater error than the denial of this privilege.” 
The Canon Law differs from the secular law on this matter, for 
Canon 1771 rules that the parties have no right to be present at 
the examination of the witnesses, unless the judge permits them 
to be present.

1721. The examination of witnesses is held by the judge, or 
by his delegate, or by an auditor whom a notary must assist. In 
the examination the questions are not to be proposed to the wit
nesses by anyone else than the judge or by the person who takes 
his place. ^Wherefore, if the parties, or the prosecutor, or the 
defensor vinculi are present at the examination, and have new 
questions which they want to be put to a witness, they may not 
themselves ask the questions, but must propose them to the judge 
or the person taking his place, who is to put them to the witness) 
(Canon 1773).

The Canon Law procedure in the examination of witnesses 
differs very much from the procedure followed in the secular 
courts. In the latter, the judge does not examine the witness, 
but the attorney of the party who called the witness conducts the 
examination to elicit his testimony upon all the material facts on 
which the party relies for judgment in its favor. After the at
torney has finished his examination of the witness, he turns the 
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witness over to the attorney of the opposing party for cross- 
examination on the points on which the witness has been ques
tioned by the first attorney. In some states the witness in the 
cross-examination may be questioned on the whole case, even 
though the first attorney has questioned him only on one particu
lar fact or phase of the case. Though the judge does not conduct 
the examination of witnesses, he is not a mere moderator between 
contending parties, but has large discretion in the application 
of the rules of practice; he may prevent a needlessly long exami
nation, exclude evidence which is merely cumulative, prevent 
the witness from going beyond proper limits in giving his testi
mony, prevent counsel from asking the witness irrelevant ques
tion, and also prevent needless interruptions by opposing 
counsel. He may ask the witness questions himself, and may 
even call a witness of his own motion and question him.

1722. A witness must first be asked not only the general ques
tions about his own person—namely, his name and surname, 
birth-place, age, religion, state of life and occupation, domicile— 
but also his connections or relations with the parties in the case. 
Then follow the questions which relate to the case itself, and he 
must be asked from what source and how he obtained knowledge 
of the things which he asserts (Canon 1774).

1723. (The questions must be brief and simple, not compli
cated, nor captious, nor cunning, nor suggestive of the answer 
(i.e., putting the answer into his mouth so as to trip him easily), 
nor in any manner offensive, nor irrelevant to the case in ques
tion^ Canon 1775).

[The questions are not to be made known to the witnesses be
fore they go on the stand^ If. however, the matters concerning 
which they are to testify belong to a period so remote that the 
witness could not answer with certainty unless he had time to 
reflect, the judge can before the examination tell a witness to 
reflect on certain facts, if he believes that it can be done with
out prejudicing his testimony (Canon 1776).

1724. [The witnesses shall give their testimony orally, and 
they shall not be permitted to read a written statement, unless 
there is question of figures and accounts] In the latter case, they 
are allowed to consult the notes which they have brought with 
them to refresh their memory (Canon 1777). The answer is to 
be committed to writing immediately by the actuary, not only 
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in substance but in the identical words used by the witness, 
unless in view of the slight importance of the evidence, the judge 
thinks it sufficient to have only the substance reported (Canon 
1778). The actuary shall mention in his report whether the 
oath was taken, dispensed with or refused, whether the parties 
and other persons were present, what questions were ex officio 
added to the interrogatory presented to the judge (cfr. Canon 
1773), and generally every worthwhile happening at the exam
ination of the witnesses (Canon 1779).

Before the witness leaves the stand, the testimony given by 
him and written down by the clerk must be read to him, and he 
must be given leave to add, suppress, correct, or vary his state
ments. Finally, the witness, judge and notary must sign the 
document (Canon 1780).

1725. Witnesses who have been already examined, may be 
again called to the witness-stand, either at the request of a party 
or ex officio, before the acts or testimonies are made public, if the 
judge thinks it necessary or useful, and provided all danger of 
collusion or corruption of the witness is absent (Canon 1781).

ARTICLE V.—OF THE PUBLICATION AND THE REJECTION OF 
THE TESTIMONY OF WITNESSES 

p
1726. If the parties or their proxies were not present at the 

examination of witnesses, the testimony may be published by 
order of the judge immediately after the evidence of all the wit
nesses has been taken. The judge may defer the publication of 
the testimony until the submission of the other kinds of proofs 
has been completed, if he thinks it best in the case (Canon 1782).

1727. After the publication of the testimony :
(1) the right to reject a witness ceases, unless one proves or 

asserts under oath that one had no knowledge of the defect of a 
witness previous to the publication (cfr. Canon 1764) ;

(2) the right still remains to object to the manner of the 
examination because the rules of law have not been observed in 
conducting the examination, or to the depositions themselves be
cause one charges that the testimony is false, or at variance, or 
in contradiction to other testimony, or obscure, or that the wit
ness did not have proper knowledge, and the like (Canon 1783).

The judge shall by his decree overrule the objection, if he 
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knows that it rests on a futile basis or was made for the pur
pose of retarding the trial (Canon 1784). If the objection is sus
tained, the judge shall fix a short period of time within which 
the objecting party shall prove the reason for the rejection of a 
witness or of depositions, and then he shall proceed as in other 
incidental cases (Canon 1785). The rules of procedure on inci
dental cases are given below in Title XI (cfr. nn. 1764-1767).

1728. After the publication of the depositions, the witnesses 
shall not be questioned again on the same points, nor shall new 
witnesses be admitted except with caution and for a grave reason 
in cases which never become a res judicata (i.e., a case in which 
the sentence is so final that it cannot be reopened); to admit new 
witnesses in other cases, a most serious (gravissima) reason is 
required. In every case of admitting new witnesses, all danger 
of fraud and corruption must be removed, the opponent must 
be heard, and the opinion of the prosecutor or defensor vinculi 
asked, if either takes part in the trial. The judge shall rule on all 
these matters by his decree (Canon 1786).

ARTICLE VI.—OF THE COMPENSATION OF WITNESSES
1729. (A witness has the right to ask for compensation for th< 

expenses incurred in traveling and during his stay at the place 
where court was held, and also for the losses sustained by the 
interruption of his business or workj After hearing the party 
and the witness, and if necessary also experts, the judge has the 
right to fix the amount to be paid for losses sustained and for 
reimbursement of expenses (Canon 1787). If the judge has de
manded that the party calling witnesses deposit in advance a 
certain sum of money with the court to cover the compensation 
due to the witnesses (cfr. Canon 1909), and has peremptorily 
fixed the time within which such sum is to be deposited, the party 
who neglects to do so is considered to have waived the right to 
have the witnesses called and examined (Canon 1788).

ARTICLE VII.—OF THE APPRAISAL OF THE DEPOSITIONS 
OF WITNESSES

1730. In weighing the depositions of witnesses the judge shall 
keep in view the following points:

. (1) the status of the witness, his reputation for probity, and I 
the position he holds (ecclesiastical or civil) ; 
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i (2) whether his testimony is based on personal knowledge, 
I especially sight or hearing, or whether it is based on rumor, pub
lic report, or things which he heard from others;

(3) whether the testimony is consistent and coherent or con
tradictory, uncertain, and vacillating;

(4) whether other witnesses corroborate the testimony, or 
^it is unsupported (Canon 1789).

1731. [if the testimonies are at variance, the judge shall con
sider whether the depositions are mutually contradictory, or 
whether they merely cover different facts or circumstances of a 
case, and therefore supplement each other) (Canon 1790).

1732. {The deposition of one witness does not constitute full 
proof, unless he is a so-called qualified witness who testifies as 
to things done in his official capacity] (e.g., a pastor in reference 
to his pastoral duties or functions). If two or three absolutely 
trustworthy witnesses testify in court under oath as to some 
affair or fact, and do so of their own personal knowledge and 
their testimony is strictly concordant, it is considered sufficient 
proof. If, however, in view of the very serious nature of an 
affair or because of indications which create doubt as to the truth 
of things asserted, the judge believes it necessary, he may de
mand more complete proofs (Canon 1791).

Chapter III

OF EXPERTS

1733. The service of [experts must be employed whenever the 
law or the judge demands] their interrogation and opinion for 
the purpose of establishing some fact or determining the true 
nature of some thing (Canon 1792).

1734. (The choice or designation of the experts pertains to the 
judgej He may make the designation in merely private cases 
at the request of both parties, or of either provided the other 
party consents; in cases, however, infwhich the public welfare 
is concerned, the appointment of the experts must be done in 
consultation with the prosecutor or the defensor vinculQ fit is 
left to the discretion of the judge to appoint one or more experts, 
according as the nature of the case and the difficulty of the affair 
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may demand, unless the law itself fixes the number of expert^ 
(Canon 1793).

1735. The experts must use their skill in harmony with the 
laws of truth and justice, neither affirming a falsehood nor con
cealing the truth; if they fail in this duty, they shall be punished 
by the judge in accordance with Canon 1743 (Canon 1794).

1736. Other things being equal, those persons should be 
chosen as experts who have been declared capable by the author
ity of a competent board. Persons who in virtue of Canon 1757 
are barred from giving testimony in court, cannot be appointed 
as experts (Canon 1795). Experts may be challenged for the 
same reasons as witnesses may be rejected. The judge shall de
cide by decree whether or not the objection is to be sustained, 
and, if he does sustain the objection, he shall appoint an expert 
in place of the one rejected (Canon 1796).

1737. Experts are considered to have accepted the appoint
ment by the taking of the oath that they will faithfully fulfill 
their office. The parties may be present not only when the ex
perts take the oath, but also when they exercise their office, 
unless the nature of the case, or decency, or the law, or the orders 
of the judge forbid their presence (Canon 1797). If, after hav
ing taken the oath, the experts do not execute their task within 
the time specified by the court, or if without a just cause they 
defer its execution, they are liable for damages (Canon 1798). 
After considering the suggestions which the parties may make 
in the matter, [the judge shall specify in his decree every single 
item concerning which the aid of the experts is sought] The time 
within which the experts are to examine into the matter and 
give their opinion may be fixed by the judge if he thinks it neces
sary or useful, and he may also prolong this interval, after he 
has heard the parties on the proposed postponement (Canon 
1799).

1738. If doubt arises as to the author of some writing, the 
judge shall at the proposal of the parties submit to the experts 
other writings for comparison with the one in question. If the 
parties disagree as to the papers which are to be used for the 
purpose of comparison, the judge shall choose those papers which 
the party in question has acknowledged as his handwriting, or 
writings which the supposed author of the controverted paper 
wrote in his public capacity, and which are kept in archives 
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or other public records, or his signatures which are attested by 
a notary or other public person before whom he affixed his sig
nature. If the papers which have been submitted by the parties 
and the judge for the purpose of comparison, do not in the 
opinion of the experts suffice for a satisfactory investigation, 
and if the person who is supposed to be the author of the con
troverted writing is living, the judge shall at the request of a 
party or even ex officio summon him in order that he may with 
his own hand write in the presence of the judge or his delegate 
whatever the experts, the judge or his delegate may dictate. 

{Refusal to write without proving a legitimate reason for such 
refusal is considered a confession of the authenticity of the con
troverted writing to the prejudice of the one who refused to 
writej (Canon 1800).

{1739. The experts may give their opinion either in writing 
or orally in presence of the judge] if it is given orally, it must 
be immediately taken down by a notary and signed by the ex
perts. An expert, especially if he gives his opinion in writing, 
may be summoned by the judge to give whatever further expla
nation seems necessary. (The experts must clearly indicate the 
ways and means adopted by them in carrying out the orders of 
the court and the chief reasons on which their opinion is based) 
(Canon 1801).

Each of the experts shall make a distinct report, unless, in 
cases where the law does not stipulate otherwise (cfr. Canon 
1980), the judge orders that a single report be subscribed by all. 
If one report is ordered by the judge, all differences of opinion 
among the experts, if there be any, must be carefully noted 
(Canon 1802). If the experts differ in their opinions, the judge 
may either ask the opinion of a more distinguished expert on the 
reports of the first experts, or he may have other experts make 
a new’ examination. The judge has authority to follow’ the same 
course, w’henever the experts, after being appointed, become sus
pected or are found to be unequal to and unsuitable for filling 
their office (Canon 1803).

1740.pThe judge shall not take into account solely the opin
ions of the experts, even though they are concordant, but shall 
also w;eigh the other circumstances of the case. When giving the 
reasons for his decision, he must state the arguments that moved 
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him to accept or reject the conclusions of the experts] (Canon 
1804).

The expert opinion of witnesses is an exception to the general 
rule that a witness is not allowed to testify as to his opinion, con
clusion, or inference from facts of which he has knowledge, but 
is permitted only to state facts of which he has personal knowl
edge. The expert opinion evidence is resorted to in the ecclesi
astical, as well as in the secular courts, whenever the nature of 
the case, in the decision of the judge, demands expert opinion. 
The witness must be specially qualified to give such opinion (i.e., 
he must be possessed of the scientific or technical knowledge 
necessary to give an opinion in the case). The expert witnesses 
in ecclesiastical trials are chosen by the judge. In the secular 
courts of England and the United States the parties to the suit 
select their own experts. In some countries, including France 
and Germany, they are not permitted to do so. In France, ex
pert witnesses are selected by the court; and in Germany they 
must be specially authorized by the government to give expert 
evidence (cfr. Hughes, “Law of Evidence,” 161).

1741. The expenses and fees of the experts shall be fixed by 
the judge with fairness and equity in conformity with the 
acknowledged custom of the respective places; if a party feels 
aggrieved over the amount allowed by the judge, recourse may be 
had in accordance with Canon 1913 (Canon 1805).

Chapter IV

OF JUDICIAL ACCESS AND INSPECTION

1742. If the judge believes it necessary to go to the place of 
controversy and to inspect the thing itself (e.g., to inquire into a 
dispute over the boundary lines of two parishes), he shall, after 
hearing the parties, issue a decree to that effect, and therein 
state briefly what is to be done during this visitation (Canon 
1806). The judge may perform the inspection either in person 
or through an auditor or a delegated judge (Canon 1807). When 
the judge inspects an object or a place, he may employ experts, 
if he deems their aid necessary or useful. If experts are em
ployed, the precepts of Canons 1793-1805 shall be observed in so 
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far as possible (Canon 1808). If the judge believes that there 
is danger of quarrels and disturbances, he can forbid the parties 
or their attorneys to be present at the judicial inspection (Canon 
1809).

1743. The judge may examine witnesses either summoned ez 
officio or legitimately presented by the parties before the inspec
tion at the time and in the place where the judicial inspection is 
held, if he thinks it advantageous for more complete proof or 
for the removal of the doubts on account of which the inspection 
had to be ordered (Canon 1810). A notary shall take diligent 
care that the acts show the day and hour of the inspection, what 
persons were present, and what was said or done or decreed by 
the judge in the course of the inspection. The report of the 
inspection shall be subscribed by the judge and the notary 
(Canon 1811).

Chapter V

OF DOCUMENTARY PROOF

ARTICLE I.—OF THE NATURE AND WEIGHT OF DOCUMENTS
1744. In every kind of trial proof by documents, both public 

and private, is admitted (Canon 1812).
The principal public ecclesiastical documents are:
(1) acts of the Supreme Pontiff, of the Roman Curia and of 

Ordinaries, if the acts were issued in the exercise of their office 
and in authentic form; also authentic attestations concerning 
these acts made by the aforesaid persons or their notaries;

(2) instruments made by ecclesiastical notaries^;
(3) judicial ecclesiastical records;
(4) records of baptism, confirmation, ordination, religious 

profession, marriage, and death, which are preserved in the 
Curia, or the parish, or the religious organization; also written 
attestations taken from the said records made by pastors, or 
Ordinaries, or ecclesiastical notaries, and authentic copies of

M;hem (Canon 1813, § 1).
^Public civil documents are those which are considered as such 

by the lass_gf the various countries! (Canon 1813, § 2).
^Private documents are letters, contracts, last wills, and any 

other writings made by private persons^Canon 1813, § 3).
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The secular law on written evidence divides writings into the 
following three general classes: (1) private writings; (2) public 
writings; and (3) quasi-public writings. Private writings are 
subdivided into: (1) attested writings, and (2) unattested writ
ings. The modes of proof of authorship of these two subdivisions 
are governed by different rules. Public writings, according to 
their character, are divided into: (1) judicial, and (2) non
judicial. According to their mode of proof, they are subdivided 
into: (1) documents of record, (2) documents not of record. 
Judicial writings are subdivided into three classes: (1) judg
ments, decrees and verdicts; (2) depositions, examinations and 
inquisitions; (3) warrants, writs, pleadings, etc. The public 
records kept of the acts done in discharge of a public duty, 
though the law does not require it to be kept, is admissible in 
evidence. It is not essential that it be kept by the public officer 
himself, but it suffices that it be kept under his direction. As a 
general rule, public records are not conclusive as to their con
tents, but they are sufficient to establish their prima facie facts 
(Hughes, “Law of Evidence,” 199).

The parochial and diocesan records are public documents ir 
the ecclesiastical courts, but the secular courts of the Unitea 
States do not accord them the recognition of public documents. 
The reason is that the bishops, pastors and other officials of the 
Church are not recognized as official by the laws of the states of 
the Union, because there is no official relation between the 
Church and the governments of the various states. The Church 
officials are regarded either as private individuals—or as heads 
of private corporations, if a diocese, parish, etc., has availed 
itself of the right to form a private corporation under the laws 
of the respective state. Under the rule of evidence that declara
tions of third persons made in the regular course of duty or 
business are admissible in evidence, the church books or records 
serve to prove the facts therein contained under the following 
conditions: (1) the declarations or entries must have been made 
in the discharge of some duty or in the usual course of business; 
(2) they must have been made at the time when the transactions 
to which they relate occurred, or within a reasonable time there
after; (3) the declarant must, as a general rule, have had per
sonal knowledge of their contents; (4) the declarant must be 
dead, or for some other reason unavailable as a witness.
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1745. ^Public documents, both ecclesiastical and civil, are pre
sumed genuine until the contrary is proved by evident arguments) 
(Canon 1814). The inspection or the attack of some document 
or writing may be proposed in court either as an incidental ques
tion or after the manner of a principal action (Canon 1815). 
For example, the judicial inspection of the original document 
may be asked, if the copy presented shows important variants 
from other papers purporting to be copies of the same original. 
A document may be attacked (e.g.) because one has reason to 
maintain that it is not made or signed by the person whose name 
appears as its maker or signer, or because it is defective in form, 
or there are provable errors in important facts stated in the 
document, etc.

1746. Public documents prove. the facts that are directly 
and principally asserted (Canon 1816). No further proof is 
required, and the judge must pronounce in favor of the party 
w’hose contention is proved by a public document, which was 
sustained as such by the court (e.g., against attacks by the 
defensor vinculi, or the adverse party).

1747. Private documents which have been acknowledged by a 
party as his own writing, or recognized as genuine by the judge, 
prove against the writer or author and those who derive their 
claim from him as much as an extra-judicial confession; in them
selves they have no force of proof against outsiders (Canon 
1817). According to Canon 1753, an extra-judicial confession or 
admission of a fact, either written or oral, has not the force of 
full proof in favor of the opponent or to relieve him ipso facto 
from further proof, but the law leaves it to the judge to deter
mine its weight. The private document amounts to an extra
judicial confession also against those persons who derive their 
claim to some right or property through the author or writer 
of the private document (e.g., in a suit regarding the right to a 
piece of land, the heir who stands in court is affected by the 
admissions made in a letter of the testator, if it has reference to 
the matter in litigation).

1748. In the case of defective documents—namely, those 
which show erasures, corrections, interpolations, or other defects 
__it is left to the discretion of the judge to determine whether 
and how far they prove anything (Canon 1818).

The alteration of a written instrument may consist of an
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interlineation, an erasure, a cancellation or an addition. The 
alteration may be either material or immaterial. It is called 
material, when it changes the legal effect of the instrument; 
otherwise, it is called immaterial. A written instrument is invali
dated by alteration if the following conditions concur: (1) if the 
alteration is material; (2) if it was made intentionally; (3) if 
it was made by the grantee or promisee; (4) if it was made 
without the consent of the grantor or promisor, and was made 
after the execution of the instrument. Alterations in a will made 
after its execution are void, unless the will is formally re-exe
cuted, and, where re-execution is not done, the will should be 
probated as originally made.

ARTICLE II.—OF THE EXHIBITION OF DOCUMENTS AND OF THE 
ACTION TO FORCE THEIR EXHIBITION

1749. Documents have no force of proof in court, unless they 
are exhibited either in the original or in authenticated copy and 
are deposited with the chancery of the court. The only excep
tions are documents which are public property (e.g., those pub
lished in the Acia Apostolica Sedis, or in the official organ of a 
diocese, etc.), or laws which have been properly promulgated 
(Canon 1819).

1750. Documents must be exhibited in authentic form and 
deposited in court in order that they can be examined by the 
judge and the opponent (Canon 1820). If a doubt arises whether 
the document is a faithful copy, the judge may, at the request 
of a party or even ex officio, order that the document itself from 
which the copy was made be exhibited. If this cannot be done at 
all or only with very great difficulty, the judge may delegate an 
auditor or request the local Ordinary to have the document ex
amined and compared, prescribing the points on which and the 
manner wherein the comparison is to be made; both parties may 
be present at the collating (Canon 1821).

1751. If the documents are common to both parties and treat 
of an affair common to both (e.g., last wills and instruments 
which relate to successions, partitions of goods, contracts, and 
similar affairs concerning which there is a controversy between 
the parties), any one of the litigants may ask that they be exhib
ited in court by the party who is said to have them in his pos
session (Canon 1822).



316 PRACTICAL COMMENTARY ON THE CODE

1752. Nobody, however, is obliged to exhibit documents, 
though common to both parties, which cannot be communicated 
without danger of damage, in accordance with the rule of Canon 
1755, or without danger of violating a secret which is to be kept. 
If, however, at least a part of the document which is of interest 
to the other party can be extracted and exhibited in authentic 
copy without the aforesaid inconveniences, the judge may rule 
that they be thus exhibited (Canon 1823).

1753. If a party refuses to produce a document which the 
law demands to be produced and which he is said to possess, 
the judge shall at the request of the opposing party—after hear
ing, if necessary, the prosecutor or the defensor vinculi—decree 
by interlocutory sentence whether and how the exhibition of the 
document is to be made. If the party refuses to obey the judge, 
the latter shall decide what importance is to be attached to this 
refusal. If the party denies that he has possession of the docu
ment, the judge can subject the party to an examination, and 
oblige him to take an oath on the matter (Canon 1824).

Chapter VI

OF PRESUMPTIONS *

1754. Presumption is la probable conjecture about an uncer
tain affair] It is twofold, as it may be either a presumption of 
law (which is stated in the law itself) or a presumption ab 
homine (which the judge forms for himself). The presumption 
of law is either a simple presumption, or a presumption of law 
called juris et de jure2—that is, an absolute presumption which 
does not admit proof to the contrary (Canon 1825).

1755. Against a simple presumption of law, [lirect as well as 
indirect proof to the contrary is admitted](e.g., a person who 
violates the law is generally presumed to have known the law, 
but proof that he actually was ignorant of the law is admitted); 
against an absolute presumption of law (juris et de jure) only 
indirect proof is admitted—that is, contrary to the fact which 
is the foundation of the presumption (Canon 1826). For exam
ple, Canon 1904 establishes an absolute presumption in favor of 
a judicial sentence which has become a res judicata; wherefore, 
the justice or truth of the sentence can never be directly at
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tacked, but one may prove that there had been no foundation for 
the lawsuit which was based on contract, because no contract had 
existed between the parties. The absolute presumptions are ex
tremely rare in the canonical legislation (cfr. Canons 1904, 
1972).

1756. ^Ie who has a presumption of law in his favor is freed 
from the burden of proof, which is thus shifted to his opponent J 
if the, latter cannot prove that the presumption failed in the 
case, the judge must render sentence in favor of the one on whose 
side the presumption stands (Canon 1827). Presumptions which 
are not stated in law shall not be conjectured by the judge ex
cept from a certain and specific fact which is directly connected 
with the fact in controversy (Canon 1828). The presumption 
must thus be a kind of reasonable conclusion or inference from 
another specific fact established by evidence in the case. Since 
all inferential evidence is dangerous and easily misleads, the 
Code warns against conjectures.

Presumptions are recognized, not only by the ecclesiastical, 
but also by the civil law. The latter divides presumptions into 
those of law and those of fact The presumptions of law are 
divided into conclusive and disputable presumptions: the con
clusive presumptions are the same as the Canon Law presump
tions juris et de jure; disputable presumptions are the same as 
the presumptions known in Canon Law as simple presumptions 
of law {juris simpliciter). If the law of the state admits a con
clusive presumption, it has (like the presumption juris et de 
jure) the effect that no evidence to contradict it is admitted in 
court. The disputable presumption may be rebutted by evidence 
to the contrary, but the burden of proof is shifted to the party 
against whom the presumption operates. There are only a few 
conclusive presumptions in the laws of the states of the United 
States. The following are illustrations of the most commonly 
accepted conclusive presumptions: (1) an infant under seven 
years of age is conclusively presumed not to be capable of com
mitting any crime; the Canon Law exempts them from ecclesi
astical laws even though they might have the use of reason (cfr. 
Canon 12); (2) the continuous adverse user of land for twenty 
years conclusively establishes title: Canon Law calls this man
ner of acquiring ownership “prescription,” and it generally 
adopts the laws of the respective state in this matter with the 
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proviso that no prescription is admitted unless it is based on 
bona fide possession from beginning to end of the prescribed 
period of prescription (cfr. Canon 1512), and that for certain 
goods the Canon Law rules exclusively shall be applied (cfr. 
Canon 150S); (3) a boy under fourteen years of age is conclu
sively presumed to be incapable of committing rape (there is no 
such presumption in Canon Law) ; (4) a girl of tender years is 
conclusively presumed incapable of consenting to sexual inter
course, the age limit varying in the several states from twelve to 
eighteen years (there is no such presumption in Canon Law); 
(5) all persons are presumed to know the law (Canon Law does 
not admit ignorance as an excuse from the laws that disqualify 
a person or render acts invalid; in other laws ignorance may be 
pleaded as specified in Canon 2229).

Chapter VII

OF THE OATH OF THE PARTIES

1757. If there is only incomplete (semiplena) proof, and 
there are no further means available to strengthen the proof, 
the judge may order or admit (if requested) (the taking of an 
oath to supplement the proofs} this oath is called a supplemen
tary oath (Canon 1829).

1758. This oath (jusjurandum suppletorium) is mostly em
ployed when the circumstances which relate to the civil or re
ligious state of a person cannot otherwise be ascertained. The 
judge should abstain from demanding or admitting the supple
mentary oath in criminal cases, and also in civil cases wherein 
a right or an affair of great import is involved, or a fact of too 
great importance, or if the right, the affair, or the fact is not 
proper to the person who is to take the supplementary oath 
(e.g., if the party is not personally in court but is represented 
by a proxy, in which case he needs a special mandate from the 
party to take the oath, cfr. Canon 1662). The oath may be de
manded either ex officio (at the will of the judge), or at the re
quest of the opposing party, or of the prosecutor or defensor 
vinculi, if either takes part in the trial. As a rule, it is demanded 
of the party who has produced fuller or more complete (but in
sufficient) proofs. It pertains to the judge to decide by decree 
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whether and when such circumstances concur as to make the 
demand for the supplementary oath necessary (Canon 1830).

1759. The party who is asked to take the supplementary oath 
in affairs which do not pertain to his civil or religious state, may 
for a just reason refuse to take the oath or request that the op
ponent take it. The judge must decide what significance that re
fusal has, whether it is legitimate, or whether it is rather to be 
held equivalent to a confession. The supplementary oath taken 
by one of the parties may be attacked by the other (Canon 1831).

1760. [if the right to compensation for damages has been 
established, but the amount of the indemnity cannot be estimated 
with certainty, the judge can demand of the party who has suf
fered damage the oathjwhich is called an estimatory oath (Canon 
1832). In demanding the estimatory oath the following points 
must be observed: (1) the judge shall require the party who 
suffered damage to state under oath what goods or property were 
taken from him or lost to him by the malice of the other party, 
and to assess the price or value according to reasonable estimate;
(2) if the valuation seems excessive to the judge, he may reduce 
it to an equitable amount, keeping in mind all the ways and 
means commonly employed in appraisals; if necessary, he may 
summon experts to assist him so as to make more certain of a 
true and just appraisal (Canon 1833).

1761. Ijhe parties may make an agreement to settle the dis- 
pute by an oath taken by either party, not only before the contro
versy in court has begun, but also during the trial; and at any 
time or stage of the case one party may with the approval of the 
judge demand of the other party an oath under condition that 
the controversy, either the principal action or an incidental ques
tion, may be settled by the oath J This is called the decisive oath 
(Canon 1834).

1762. The decisive oath may be demanded only under the 
following conditions:

(1) the oath must be concerning an affair in which cession 
and private settlement is admitted, and which is not of too great 
an importance or value to the litigating persons;

(2) it may be demanded by persons only who can cede their 
rights or make a private settlement concerning them;

(3) it may be demanded of persons only who can cede their 
rights or make a private settlement, and who do not have full 
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proof in their favor (if they have given full proof of their claim, 
they cannot be asked to take this oath, for they have a right to 
sentence in their favor);

(4) the oath may be demanded only as to mere knowledge 
of facts or an action personally known to or done by the party 
of whom the oath is demanded (Canon 1835).

1763. The party who has demanded the decisive oath of the 
opponent, may recall his demand at any time before the oath is 
taken; the opponent is at liberty to accept the demand and take 
the oath, or to refuse it, or to retort it on the party making the 
demand. If the oath is taken, the question as contained in the 
formula of the oath is settled in the same manner as though a 
cession or a settlement in court had taken place (cfr. Canons 
1925-1928 on settlements). If the oath is refused but is not 
retorted on the opponent, it pertains to the judge to estimate 
the import of the refusal, whether it is based on good reasons 
or whether it is to be held equivalent to a confession. If it is 
retorted on the opponent, he must take the oath, or he loses his 
case. If the demand for the decisive oath is retorted on the op
ponent, it can be done only under the same conditions which are, 
in Canon 1835, required for the demand of the oath, and the 
oath is to be administered by the judge (Canon 1836).

TITLE XI

OF INCIDENTAL CASES

1764. An incidental case is a question which is raised by one 
of the parties—or by the prosecutor or defensor vinculi, if either 
takes part in the trial—after the trial has begun (i.e., after the 
issuing of the summons), provided it is a question which, though 
not proposed explicitly in the bill of complaint, is nevertheless 
connected with the case in such a manner that it must as a rule 
be decided before the main question of the case can be adjudged 
(Canon 1837).

An incidental ease may be proposed either orally or by a bill 
indicating the connection which it has with the principal case; 
the precepts of Canons 1706-1725 on the introduction of a case 
are, in so far as possible, to be observed (Canon 1838).

1765. After the judge has received the written or oral presen-
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tation of an incidental case, he shall hear the parties—and, if 
necessary, the prosecutor or the defensor vinculi—arid decide 
whether the proposed incidental question is futile and raised 
only for the purpose of delaying the trial of the principal case, 
or whether the incidental question is of such a nature and has 
such connection with the principal case that it must be decided 
before the principal case can be settled. If he judges that it 
should be sustained, he shall admit the introduction of the inci
dental case; otherwise he shall by decree reject it (Canon 1839).

1766. It is left to the discretion of the judge to decide 
whether, in view of the nature and gravity of the affair, an in
cidental case shall be decided in a formal trial or by a mere 
ruling of the judge. If the incidental question is to be settled 
in formal trial, the rules which are laid down for ordinary trials 
shall be observed in so far as possible. The judge, however, shall 
take care that the terms of delay (e.g., the days within which 
the parties must produce proof and defence) shall be as brief as 
possible. If the judge decides that the incidental question is to 
be settled without formal trial, and he either rejects the inci
dental question or decides it, he shall in the document containing 
these acts briefly indicate the reasons from law and fact on which 
his ruling was based (Canon 1840).

1767 Before the principal case is finished, the judge may for 
a just reason correct or revoke an interlocutory sentence, either 
on his own initiative after giving the parties a hearing, or at the 
request of one of the parties after giving a hearing to his op
ponent. In all cases in which the prosecutor or the defensor vin
culi takes part, their opinion must be asked before the judge 
changes an interlocutory sentence (Canon 1841).

Chapter I

OF CONTEMPT OF COURT

1768. jA defendant who has been summoned and without a 
just excuse fails to appear in court either in person or by proxy, 
may be declared guilty of contempt of courtjCanon 1842). The 
judge cannot proceed to declare him guilty of contempt unless 
it has been first ascertained:

(1) that the summons was legitimately issued and came to
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the notice of the defendant within due time, or at least should 
have come to him (e.g., if the defendant deliberately concealed 
his whereabouts) ;

(2) that the defendant has neglected to offer an explanation 
for not appearing, or has given no valid excuse. •

These things may be proved either by a new summons of the 
defendant, ordering him to offer an excuse, if he can, for his 
failure to appear, or contempt may be proved by other means 
(Canon 1843).

The law of the various states of the American Union has in 
substance the same rules as Canon Law concerning failure of a 
defendant to appear in court (in person or by proxy) to answer 
the complaint of the plaintiff on the day appointed by the court 
and made known to him by the service of the summons, or, after 
having answered, for default in pleading his case. The New 
York Code specifies a number of cases in which the clerk of the 
court can enter judgment in favor of the plaintiff after the plain
tiff has filed proof of the service of the summons on the defendant 
and a copy of the complaint, and proof by affidavit that the de
fendant has not appeared. The same procedure is followed when 
the defendant appears to answer the first summons, but makes 
default in pleading. In cases in which the clerk is not competent 
to enter judgment by default, the plaintiff may apply to the 
court or to a judge thereof for judgment (Civil Practice Act, 
§§ 485-190).

The Code of Canon Law also considers the criminal aspect 
of contempt of court (cfr. n. 1770). Disobedience to a legitimate 
order of a competent court is an offense, and may be punished by 
the court in summary proceeding, but in the ecclesiastical courts 
it is necessary to repeat the summons and prove disobedience to 
the second summons before the offender can be punished. In the 
secular courts it is not necessary to repeat the summons.

1769. The judge may declare a party guilty of contempt at 
the request of the opposing party—or of the prosecutor or the 
defensor vinculi, if either takes part in the trial—and, once the 
declaration has been issued, the judge may proceed with the case, 
observing the prescribed rules of procedure up to the final sen
tence and its execution. If the case proceeds to the final sentence 
without the joining of issues (viz., in case the defendant refuses 
to answer the summons for the joining of issues), the sentence 
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may cover only the claims made in the bill of complaint; if the 
joining of issues had taken place, the sentence covers the object 
of the issues—i.e., all the counts under which the plaintiff prayed 
for relief against the defendant (Canon 1844). The plaintiff 
does not win his case by the very fact that the defendant refuses 
to appear, either at the beginning of the trial or at any later 
stage of the same: he must prove his claim and the judge must 
conscientiously examine the proofs. If no joining of issues took 
place through the contempt of court of the defendant, the origi
nal bill of complaint is the basis for the suit; the plaintiff has to 
prove what he claimed in his bill, and the judge passes sentence 
on the claim in the bill; if the joining of issues took place, those 
issues are the basis of the trial, and, after the plaintiff has proved 
the counts, in the issues, the judge must pronounce sentence on 
the issues.

1770. The judge may threaten a party guilty of contempt 
with ecclesiastical penalties for the purpose of forcing obedience 
to the court. If the judge wishes to do so, he must issue the 
summons a second time together with the threat of penalties in 
case of disobedience; he may not declare the party guilty of 
contempt or, if he has already declared him guilty of disobed’’ 
ence to the first summons (cfr. Canons 1843-1844), he canno 
inflict the penalties, until it has been proved that even the seconc 
summons has failed to break the obstinacy of the party sum
moned (Canon 1845).

1771. If the defendant recedes from his obstinacy and ap
pears in court before the final sentence, his conclusions and 
proofs, if he offers any, must be admitted The judge must, how
ever, beware lest the trial be through malice unnecessarily pro
tracted (Canon 1846). The mere fact that the defendant was 
guilty of contempt does not necessarily prove that his coming to 
court in the course of the trial is done to delay the trial mali
ciously; otherwise he would have no chance to redeem his con
tempt of court. He has, however, excited the just suspicion of 
the court against himself by the contempt, and must, therefore, 
make his defence with all promptitude.

1772. After sentence has been issued, the person guilty of 
contempt of court may petition the judge who issued the sen
tence to reinstate him in the right of appeal (which right he has 
lost by the contempt), but this petition must be made within 



324 PRACTICAL COMMENTARY ON THE CODE

three months from the day on which he had notice of the sen
tence; in cases, however, which never become irrevocably ad
judged, the petition for reinstatement may be made even after 
the lapse of three months (Canon 1847),

1773. The above rules on contempt of court apply also to 
cases in which the defendant has obeyed the first summons, but 
becomes guilty of contempt in the course of the trial (Canon 
1848).

Contempt of Court by Plaintiff

1774. If on the day and at the hour when the defendant, in 
obedience to the command in the summons, makes his first ap
pearance before the judge, the plaintiff is absent and does not 
give any excuse at all or an insufficient one for his absence, the 
judge shall again summon him at the request of the defendant. 
If the plaintiff does not obey the new7 summons, or after answer
ing the summons fails to begin the trial, or after having begun 
fails to prosecute it, the judge at the request of the defendant, 
or of the prosecutor or the defensor vinculi, shall declare him 
guilty of contempt, following the same rules which were laid 
down in Canons 1843-1845 for the declaration of contempt of 
the defendant (Canon 1849).

The former Canon Law was more favorable to the defendant, 
when the plaintiff did not appear through his own neglect. If 
the defendant had his defence prepared, he could demand that 
the court accept and examine his proofs against the claim of the 
plaintiff, and obtain a final sentence in his favor which estopped 
the plaintiff.

1775. The declaration issued by the judge that the plaintiff 
is guilty of contempt has the effect of depriving him of the right 
to prosecute his case. The prosecutor or the defensor vinculi 
has the right to make the case his own and prosecute it when
ever the public welfare seems to demand such action. By the 
declaration of the contempt of the plaintiff, the defendant has 
the right to petition the court either that he may be discharged 
in the case, or that all acts done up to that time shall be declared 
null and void, or that he may be definitively freed from the 
claim or charge of the plaintiff, or that the trial may, even in 
absence of the plaintiff, be conducted to the end (Canon 1850).

1776. ^The party who has been declared guilty of contempt
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of court and has not proved a legitimate excuse for his disobedi
ence, whether it be the plaintiff or the defendant, {shall be con
demned to pay the cost of the trial in so far as the expenditures 
were caused by his contempt and also to indemnify the other 
party if expenses and losses were caused to him by the party in 
contempt] If both plaintiff and defendant are guilty of con
tempt, they are obliged to pay the cost of the trial in solidum,, 
i.e., jointly and severally/ (Canon 1851). *

Chapter II

OF THE INTERVENTION OF A THIRD PARTY IN 4 CASE

1777. A party who is interested in (i.e., affected in his rights 
by) a case in court, may be admitted to intervene in every in
stance of the case. In order that he may be admitted, he must 
before the case is closed (cfr. Canon 1860) present a bill to the 
judge in which he briefly informs him of his right to intervene. 
The party who intervenes is to be admitted in the stage of the 
trial which the case has reached, and a brief and peremptory 
term is to be assigned to him within which he must produce his 
proofs, if the case has reached the stage at which proofs are taken 
(Canon 1852). If the intervention of a third party seems neces
sary, the judge must either at the request of a party to the trial 
or ex officio order the third party to intervene (Canon 1853).

The Code does not specify the reasons or titles under which 
one may enter a lawsuit either as plaintiff or defendant with the 
original parties to the suit. It states in general that anyone 
whose legal rights are affected by the result of the action in 
court may intervene in any instance of the case (i.e., at the 
first trial or at the trial in appeal), provided he appears before 
the court has ruled that the taking of evidence has been closed. 
In the secular courts it is the general rule that parties who have 
a real interest in the matter litigated in court may demand to 
be made parties to the suit. Specific rules exist as to the various 
kinds of actions (e.g., arising from contracts or from torts), and 
whether one may or must be joined either as plaintiff or de
fendant. It is evident that where there is a privity of interest, 
which' in the law of procedure means mutual or successive rela
tionship to the same rights of property, the party in privity can 



326 PRACTICAL COMMENTARY ON THE CODE

sue and be sued. It has also been generally held that one may 
sue without privity where a promise is made, on a valid con
sideration, to one for the benefit of another (e.g., if A loaned 
money to B upon his promise to pay it to C, to whom A was 
indebted, C could sue B to recover the money, though there is 
no contractual relation between C and B). In tort action (injury 
or damage to person or property through negligence), there can 
be cases in which not only the injured party, but also third per
sons have the right to sue (e.g., injury done to one’s servant, 
in which case the servant has a right to sue the tort feasor for 
the violation of his right of personal security, and the master 
for loss of services if such loss results from the injury to the 
servant).

Chapter III

OF ATTEMPTS PREJUDICIAL TO THE OBJECT IN CON
TROVERSY PENDING THE LITIGATION

1778. Attempts to prejudice the rights of the parties in a case 
pending in court may not be made by one of the parties or by the 
judge; they may not without the consent of the party concerned 
make any changes as to the object or right in controversy, nor as 
to the terms or periods of time assigned by law or by the judge 
for the performance of certain judicial acts. The placing of the 
controverted property into the custody of a third party ap
pointed by the court, and the seizure of the property of one of 
the parties for security (cfr. Canons 1672-1673), may be done 
by the court under the conditions specified in law (Canon 1854).

1779. Attempts against a party to a lawsuit are ?pso jure 
null and void. Wherefore, a party who. has been injured by the 
attempt, has the right to bring action for the declaration of the 
nullity of the acts. The action is to be brought before the judge 
of the principal case; if, however, the injured party suspects the 
judge of complicity in the attempt against him, he may raise the 
exception of suspicion. The rules of procedure in case of sus
picion raised against a judge are given in Canons 1G14-1615 
(cfr. nn. 1595-1596). The judge himself may not decide the 
question of suspicion against himself, for nobody can be judge 
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in his own case; it must be decided either by the co-judges, if 
several sit in the case, or by others designated in Canon 1615 
(Canon 1855).

1780. Pending decision on the question of attempt, the course 
of the principal case is as a rule suspended, but, if it seems more 
expedient to the judge (provided he is not implicated in the at
tempt), the question of attempt may be discussed and decided 
together with the principal case. Questions of attempt must be 
discussed with the greatest possible speed and decided by decree 
of the judge; the parties and the prosecutor or defensor vinculi 
(if either takes part in the case) must be heard before decision 
is rendered (Canon 1856).

1781. If the attempt has been proved, the judge must decree 
its revocation or purgation (i.e., he must free the injured party 
from the effects of the attempt made against him). If the at
tempt was made through violence or fraud, the one who com
mitted the attempt is liable for damages caused to the injured 
party (Canon 1857).

1782. The Code speaks of those attempts only which have 
been made against the rights of the party in reference to the 
suit by the opposing party or by the judge. It does not treat 
of attempts made by others, for, unless they interfered with the 
rights of the party at the instigation of a party or of the judge 
(in which case it would be the same as though the latter were 
themselves guilty of the attempt), the injury which is done to a 
party by a stranger to the suit may not be considered in the 
suit. The law against attempts during the pendency of a case 
comprehends also the transfer of the right of action to others 
and the transfer of the property or right in controversy.1 There 
is in some cases a legitimate change of parties to a case against 
which the opponent has no right to coinplain (e.g., if one of the 
parties dies in the course of a trial concerning some property or 
right, the heir succeeds him in the right to prosecute the case; 
the same is to be said about bishops, pastors, and other adminis
trators of the property of legal persons, for, when they go out of 
office, their successors take their place also as parties to pending 
lawsuits of the diocese, parish, hospital, etc.).

‘Lega, “De Judiciis Ecclesiasticis,’* 1, n. 253.
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TITLE XII

OF THE PUBLICATION OF THE PROCESS, THE CLOS
ING OF THE CASE, AND PLEADING

1783. ^Before the pleading and the sentence in a case, all 
proofs which have been admitted into the acts of the case and 
which still remained secret must be published) (Canon 1858). 
If permission was granted to the parties and their attorneys to 
inspect the acts of the process and to obtain copies of the same, 
the publication of the process is thereby made (Canon 1859).

1784. When everything that pertains to the producing of 
1 proofs has been accomplished, the trial must come to the closing

of the case (conclusio in causa). This closing takes place when
ever the parties questioned by the judge declare that they have 
nothing further to say, or when the time fixed by the judge for 
the submission of proofs has expired (provided the parties were 
able to avail themselves of the time granted), or when the judge 
declares that he is sufficiently informed in the case. The judge 
shall issue a decree on the closing of the case, no matter in what 
manner this took place (Canon 1860).

1785. After the closing of the case new evidence shall not be 
admitted, [except in cases which never become irrevocably ad
judged (e.g., marriage cases)^ or unless documents have been 
newly discovered, or in the case of witnesses who could not previ
ously be introduced within the proper time because of some legit
imate impediment. If the judge believes that the new proofs 
should be admitted, he must before deciding to admit them give 
a hearing to the opponent and allow him sufficient time to ac
quaint himself with and defend himself against the new proofs; 
otherwise the trial is invalid (Canon 1861).

Final Pleading

1786. After the closing of the case, the judge shall give the 
parties a proper interval of time, to be fixed at his discretion, 
to present to the court their defence or arguments either per
sonally or through an advocate. The interval may be prolonged 
by the judge at the request of one party, provided the other 
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party is granted a hearing on the postponement, and may be 
shortened with the consent of both parties (Canon 1862).

1787. ^The defence must be made in writing, and, as a rule, as 
many copies must be made as there are judges, so that each judgej 
may receive a copy. Copies must be given also to the prosecutor ’ 
and the defensor vinculi, if they intervene in the trial. The^ 
parties, moreover, shall exchange copies between themselves}' 
Whenever in his judgment it becomes necessary, and he knows 
that it can be done without too great hardship to the parties, the 
presiding judge may order that they get the defence printed and 
bound in pamphlet form, together with the chief documents in 
the case and also a summary of the acts and documents. In that 
case the judge shall command that nothing be printed without 
first exhibiting the manuscript to him and getting his permission 
to publish the same; he must moreover insist on the observation 
of secrecy, if the case demands it (Canon 1863).

[The judge—or, in case of a collegiate tribunal, the presiding 
judge—shall prudently prevent too extensive a defence} unless 
the matter is regulated already by special law of the tribunal 
(Canon 1864).

1788. [After the parties have exchanged copies of the defence, 
each party may present an answer to the defence of the other 
within a short period of time to be fixed by the judgej under the 
provisions of Canons 1863 and 1864. The parties shall have the 
right to answer once only, unless the judge for a grave reason 
concedes a second reply. If he grants it to one of the parties, the 
other party has the same privilege (Canon 1865).

1789. So-called oral informations by which the attorneys 
endeavor to instruct the judge concerning the circumstances in 
law and fact relative to the case are forbidden. [A moderate dis
cussion under the direction of the judge for the purpose of clear
ing up some point is permitted, if the judge, upon the petition 
of either or both parties, thinks it useful to allow it} In the peti
tion for the discussion, the parties must submit to the judge in 
writing a brief summary of the points of dispute to be discussed. 
The judge shall inform the parties of the points presented for 
discussion, appoint the day and hour for the discussion, and pre
side at it. One of the notaries of the court shall be present at the 
discussion in order that, if the judge demands or a party asks for 



330 PRACTICAL COMMENTARY ON THE CODE

it and the judge consents, he may immediately make a report of 
the discussion, confessions or conclusions (Canon 1866).

1790. In civil cases, if the parties neglect within the proper 
time to prepare their defence, or if they leave the matter to the 
knowledge and conscience of the judge, he may immediately (i.e., 
on the day set for the defence or final pleading) pronounce 
sentence, provided he has full knowledge of the affair in litiga
tion from the acts and the proofs of the case (Canon 1867).

TITLE XI!!

OF THE SENTENCE

1791. A sentence isja legitimate pronouncement by which the 
judge decides a case proposed by the litigants and tried in judi
cial formTJ The sentence is called interlocutory.. if it decides an 
incidental case; definitive or final, if it settles the principal case. 
Other pronouncements of the judge are called decrees (Canon 
1868).

1792. [Before pronouncing any sentence, the judge must have 
in his mind moral certainty about the matter which is to be de

stined bj7 the sentenceJ^He must obtain this certainty from the
acts and proofs of the cas£j The judge must weigh the proofs 
according to his conscience, unless the law itself explicitly de
termines the effect of some proof—e.g., public documents which, 
if admitted as genuine, prove what is directly and principally 
asserted in them (cfr. Canon 1816). [if the judge cannot attain 
this moral certainty, he shall pronounce that the right of the 
plaintiff has not been established, and he shall discharge the de
fendant, unless there is question of a so-called causa favorabilis  
—that is, a favored case, e.g., matrimonial cases on the validity 
of marriage—in which, when the matter remains doubtful, the 
sentence must be in favor of validity (cfr. Canon 1014) ; in a 
ease concerning the right of possession, the parties are to be 
given joint possession (cfr. Canon 1697), if the judge remains 
doubtful] (Canon 1869).

1793. [Sentence is to be pronounced after the final pleading, 
but, if the case is very complicated and difficult owing to the 
great amount of conflicting claims and documents, the judge 
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may allow himself a proper interval of time before rendering the 
final sentence] (Canon 1870).

1794. In a collegiate tribunal, the presiding judge shall ap
point the day and hour when the judges are to meet to discuss 
the case. The meeting is to be held in the court-room, unless the 
peculiar nature of the case makes another place preferable. [On 
the day appointed for the meeting each judge shall have ready 
in writing his conclusions on the merits of the case and the rea
sons from fact and law which prompted his opinion on the case} 
These conclusions shall be added to the acts of the case and shall 
be kept secret. The judge who has acted as referee (ponens) in 
the case, shall first read his conclusions, then the other judges 
follow in the order of precedence, and finally there shall be a 
moderate discussion of the case under the direction of the pre
siding judge, chiefly for the purpose of determining the wording 
of the decisive part of the sentence. In the discussion each judge 
may abandon his former conclusion on the case. If the judges do 
not wish to or cannot reach an agreement on the sentence in the 
first discussion, the decision may be reserved for another meet-t 
ing, but they may not adjourn for more than one week (Canon 
1871).

The Code does not explicitly state how a collegiate tribunal 
comes to the final sentence, but there is no doubt that it is to 
be done by voting and that the plurality of the votes decides the 
case (cfr. Canons 101 and 1873).

1795. If there is only one judge in a case, he alone frames 
the sentence; in a collegiate tribunal the judge who was ap
pointed as referee (ponens) in the case (cfr. Canon 1584){frames 
and writes the sentence) (Canon 1872).

1796. The sentence must:
(1) settle the controversy litigated in court (i.e., it must 

absolve or condemn the defendant in reference to the claims or 
accusations made against him, giving an appropriate answer to 
each of the doubts or points of the controversy) ;

(2) determine as far as the nature of the case permits what 
the condemned party must give, do, take upon himself, suffer, 
or refrain from; also in what manner, at what place and time 
the obligation is to be fulfilled ;

(3) contain the reasons or motives in fact and law on which 
the decisive part of the sentence is based;
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(4) settle the question of the cost of the trial (i.e., who is to 
bear it and how much is to be paid).

In a collegiate tribunal the motives are to be taken by the 
referee who writes the sentence from those things which the 
judges said in the discussion, unless the plurality of judges has 
agreed on and determined which motives should be given in the 
sentence (Canon 1873).

1797. Every sentence must in its opening words contain an 
invocation of the Divine Name. Furthermore, it must state—and 
in the following order—[the names of the judge or judges, of the 
plaintiff, defendant, and proxies (properly designating their 
domiciles), and of the prosecutor or defensor vinculi, if either 
took part in the trial] Then follows a brief statement of the 
case itself, together with the claims made by the parties, and 
finally the decisive part of the sentence prefaced by the reasons 
on which it is based. It shall close with the date and place when 
and where it was framed, and be subscribed by the judge—or 
by all the judges, if there were several—and by a notary (Canon 
1874).

If several judges conduct a trial in an ecclesiastical court, 
and the sentence is subscribed to only by the presiding judge 
and the notary of the court, the sentence is invalid in accordance 
with a declaration of the Committee for the Authentic Interpre
tation of the Code, July 14, 1922 (Acta Ap. Sedis, XIV, 528).

1798. The above-mentioned rules are to be observed especially 
in issuing a final sentence, but, in so far as the difference of the 
affair permits, they are also to be observed in interlocutory sen
tences (Canon 1875).

1799. When a sentence has been properly framed, it should 
be published as soon as possible (Canon 1876). The publication 
of a sentence can be done in three ways, either by summoning the 
parties to hear the sentence solemnly read by the judge sitting 
in court, or by notifying the parties that the sentence is at the 
chancery of the court and giving them permission to read it and 
to get copies of it, or, where such is the custom, by sending a copy 
of the sentence by registered mail (cfr. Canon 1719), in which 
case care must be taken to have proof that the parties actually 
receive the sentence (Canon 1877). According to a declaration 
of the Committee for the Authentic Interpretation of the Code, 
when, because of the lack of the use of reason or weakmindedness 



CANONS 1873-1877 333

of a party to a trial, a guardian has been legitimately assigned to 
act for him, the communication of the sentence is to be made to 
the guardian and not to the party for whom he acts.1

Canon Law ordains that all cases in court be tried by the 
judge, and in some cases by a collegiate tribunal of three or five 
judges. In the secular system of courts, the courts of equity 
come nearest to ecclesiastical courts and procedure, except that 
the secular courts of equity have no jurisdiction in criminal 
cases, whereas the ecclesiastical courts have jurisdiction in both 
civil and criminal cases. In England and the United States, the 
trial by jury is the ordinary manner of trying cases in courts of 
law (as distinguished from courts of equity). The jury usually 
consists of twelve men chosen by the court. They are present at 
all sessions of a case in which evidence is furnished and at the 
summing up of the evidence by the attorneys for plaintiff and 
defendant, and, after the court has instructed the jury on the 
law applicable to the case, they retire to deliberate in whose 
favor sentence should be pronounced. Their decision is called 
the “verdict,” and, when they have reached a unanimous verdict, 
they return to the court room and announce that they find foi 
the plaintiff or the defendant (in civil cases), or that the accusec 
(in criminal cases) is or is not guilty. The statutes of each state 
determine the civil cases in which trial by jury is granted, and 
usually have rules to the effect that the defendant may waive 
trial by jury. In criminal cases the Constitution of the United 
States guarantees to the accused the right of trial by jury.

In the secular courts, the matter of appeal (i.e.. the removal 
of a cause to another court for retrial) is regulated by the 
statutes of each state. “The requisites for effecting an appeal 
are, generally, the giving of notice of intention to appeal, and 
the giving of a bond, conditioned that the appellant will prose
cute his appeal without delay, and will perform the judgment 
of the appellate court. The appeal deprives the lower court of 
further jurisdiction as to the matter appealed, and vacates the 
judgment, and also the rulings on demurrer entered by such 
court; and, if the lower court did not have jurisdiction of the 
subject matter of the action, the higher court cannot acquire 
jurisdiction by appeal” (Phillips, “Principles of Pleading,” n. 
524).

‘January 25, 1943; Acta Ap. Sedis, XXXV, 58.
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TITLE XIV

OF LEGAL REMEDIES AGAINST THE SENTENCE

1800. If material errors have crept into a sentence, either in 
transcribing the decisive part of the sentence, or in relating the 
facts, or the claims of the parties, or in calculations (e.g., wrong 
additions of sums, etc.), the judge himself may correct the error. 
The judge shall make the correction by issuing a decree to that 
effect at the request of a party, unless the opponent objects. If 
the opponent objects, it is considered like an incidental question 
which is to be settled without the formalities of a trial (cfr. 
Canon 1840) by decree of the judge, and this decree shall be 
added at the foot of the corrected sentence (Canon 1878).

Chapter I

OF THE APPEAL

1801. A party who feels aggrieved over a sentence, and also 
the prosecutor or the defenso rvincuh in cases in which either 
took part, [have the right to appeal from the sentence] (i.e., have 
recourse to the superior judge against the sentence of an in
ferior), unless it is a ease (cfr. Canon 1880) in which the law 
does not permit appeal (Canon 1879).

1802. There is no appeal:
(1) from the sentence of the Supreme Pontiff himself or 

from the Signatura Apostoliea;
(2) from the sentence of a judge who has been delegated by 

the Holy See to judge a case with the clause barring appeal 
(appellatione remota} ;

(3) from a sentence vitiated by an invalidating defect (cfr. 
Canon 1895; below, n. 1815) ;

(4) from a sentence which has made a matter irrevocably
adjudged (res judicata} ; JLamaxpm)

(5) from a final sentence which is based on an oath taken to 
end litigation in a case (cfr. Canons 1834-1836) ;

(6) from a decree of the judge or from an interlocutory sen
tence which does not have the force of a final decree or sentence, 
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but in the appeal from the final sentence one can appeal also 
from the decrees and interlocutory sentences;

(7) from a sentence in a case in which the law demands that 
the matter be most speedily settled;

(8) from a sentence against a person guilty of contempt of 
court, who has not made satisfaction for his contempt;

(9) from a sentence against a person who has explicity and 
in writing stated that he renounced the right to appeal (Canon 
1880).

1803. frhe appeal must be presented to the judge from whose 
sentence appeal is taken within ten days from the notice of the 
publication of the sentencej(Canon 1881). The days within which 
an appeal must be made are computed from the day on which 
legal notice of the sentence was given to the parties concerned. 
The Instruction of the Sacred Congregation of Bishops and Reg
ulars of June 11, 1880, required that the sentence be intimated to 
them by a duly qualified person. According to the law of the 
Code, the notification of the sentence is to be made to the parties 
as prescribed in Canon 1877. It may be noted, too, that an irrev
ocable decision in the civil courts holds good also in the eccle 
siastical courts.1

The appeal may be made orally before the judge sitting in 
court, if the sentence is read publicly, and the appeal must then 
be immediately written down by the actuary; otherwise,[it must 
be made in writing, unless the party cannot write (cfr. Canon 
1707) either through lack of knowledge or some legitimate im
pediment] (Canon 1882).

1804. |The appeal must be prosecuted at the court of the 
judge to whom the appeal is made within one month from the' 
placing of the appeal in the lower court, unless the judge before 
whom the appeal was made has granted the party more time to 
prosecute the appcal](Canon 1883). For the prosecution of the 
appeal it is required and suffices that the party petition the 
services of the judge of the superior court for the correction of 
the sentence from which he appeals, adding to the petition a 
copy of the sentence and of the written appeal which he pre
sented to the judge of the inferior court. If the party cannot 
obtain a copy of the attacked sentence from the lower court 
within a month, the fact that the month expired does not bar

1 Roman Rota, March 18, 1922; Acta Ap. Sedis, XIV, 652. 
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appeal, but the party must inform the court of appeal of the 
circumstance, and this court shall force the judge of the lower 
court by precept to do his duty as soon as possible (Canon 1884).

1805. If one of the litigating parties dies or loses the office 
by reason of which he is a party to the case (cfr. Canon 1733) 
within the time set for the appeal but before the appeal was 
taken, the sentence must be communicated to those who inherit or 
succeed to the rights of the party, and the term fixed by law for 
the appeal begins to run for the new parties from the day when 
the sentence was announced to them. If the death or removal 
from office happens after the appeal has been presented, the 
successors shall be notified of the pending appeal, and the time 
set in law for the prosecution of the appeal begins to run from 
the day on which they were notified of the pendency of the 
appeal (Canon 1885).

1806. If the parties fail to act within the terms set for the 
appeal (i.e., either fail to appeal within ten days after they had 
knowledge of the publication of the sentence, or having made the 
appeal fail to prosecute it in the superior court within one month 
from the day on which they presented the appeal to the judge of 
the lower court), the appeal is considered dropped (Canon 
1886). The effect is disastrous for the cause, for by the failure 
to appeal or to prosecute the appeal in due time the case becomes 
irrevocably adjudged (res judicata), except only in certain 
classes of cases (cfr. Canons 1902-1905), and no appeal is pos
sible afterwards.

1807. The appeal made by the plaintiff benefits the defend
ant, and vice versa. If appeal has been taken by one of the 
parties on some point of the sentence, the opponent can inci
dentally appeal on other points of the sentence, though the term 
set for the appeal has expired; the opponent can make this ap
peal under condition also to recede, if the first party renounces 
the appeal. If the sentence contained several points, and the 
appellant attacks only some of the points, the other points are 
considered excluded from the appeal; if he did not specify any 
point in particular, the appeal is considered directed against all 
points of the sentence (Canon 1887).

1808. If one of several defendants or plaintiffs attacks the 
sentence, it is considered made by all whenever the object of 
the claim is indivisible or the obligation joint and several, but the 
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cost of the appeal must be borne by the appellant alone, if the 
judge of the court of appeal confirms the first sentence (Canon 
1888).

1809. An appeal in susncnsivo suspends the execution of the 
sentence, and thus the full force of the principle applies that 
“pending the litigation no innovation shall be made.” An ap
peal in devolutivo only does not suspend the execution of the 
sentence, though the litigation is still pending as to the merits of 
the case. Every appeal is in suspensivo, unless the law explicitly 
states otherwise. In certain cases (cfr. Canon 1917), the judge 
may order a provisional execution of a sentence notwithstanding 
the pending appeal in suspensivo (Canon 1889).

1810. ]An appeal having been made, the court to which it has 
been presented must forward to the court of appeal an authentic 
copy or the original acts of the case in the manner prescribed by 
Canon 1644] (Canon 1890). The Committee for the Authentic 
Interpretation of the Code has declared that all the judicial acts 
are included under the words, acta causae, of Canon 1890. Con
sequently, when an appeal has been made, the tribunal a quo 
must send all the judicial acts to the court of appeal.2

1811. Since no new cause of complaint may be added in the 
court of appeal, not even by way of useful cumulation, the join
ing of issues, by which the precise question to be settled by the 
court is fixed, can deal only with the questions whether the first 
sentence is to be confirmed, or whether it is to be reversed either 
entirely or partly. If new documents and new proofs are offered, 
they may be added to the case by the court of appeal, provided 
there are legitimate reasons (cfr. Canons 1786, 1861) why the 
documents and proofs were not presented in the previous trial of 
the case (Canon 1891).

The court of appeal has the purpose of examining the sen
tence of the lower court and the evidence which was presented 
in the case by the parties. It is not to make a new case of it, and 
therefore the law admits presentation of new evidence, docu
ments or witnesses, only under severe precautions (cfr. Canons 
1786, 1861). If witnesses are summoned or new documents are 
admitted, the court of appeal must observe the laws of the Code 
on witnesses (cfr. Canons 1754-1791) and on proof by documents 
(cfr. Canons 1812-1824).

’January 31, 1942; Acta Ap. Sedis, XXXIV, 50.
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Chapter II

OF THE COMPLAINT OF NULLITY AGAINST THE SENTENCE

1812. The sentence is vitiated by incurable nullity in the 
following cases:

(1) if it has been issued by an absolutely incompetent judge, 
or in a collegiate tribunal by an insufficient number of judges in 
violation of Canon 1576 (cfr. Canons 1556-1568 on competent 
court) ;

(2) if it has been issued to parties of whom at least one had 
no right to stand in court (cfr. Canons 1646-1654) ;

(3) if somebody acted in the name of another without a legit
imate mandate (Canon 1892).

1813. The nullity spoken of in Canon 1892 may be proposed 
either after the manner of an exception (which, as it may be 
raised at any future time, the Code calls perpetual, cfr. Canon 
1667); or it may be brought after the manner of an action before 
the judge who issued the sentence, but such a suit can be brought 
only within thirty years from the date of the publication of the 
sentence (Canon 1893). The difference between the two ways of 
availing oneself of the complaint of nullity appears, for example, 
in a case where a party sued a priest in the bishop’s court over a 
piece of land, the private property of the priest. Supposing the 
diocesan court gave sentence in favor of the plaintiff, and that 
many years afterwards the heir of the priest goes over the case 
and finds in the acts one of those so-called incurable nullities of 
the sentence. If the thirty years have elapsed, he cannot bring 
the action, but if, in connection with the same property, the for
mer plaintiff or his heir has a lawsuit with the priest or his heir, 
the priest or the heir may raise the nullity by way of an excep
tion, ho matter how many years have elapsed since the pro
nouncement of the sentence.

1814. The sentence is vitiated by a curable nullity:
(1) if there was no legitimate summons;
(2) if the sentence does not contain the motives or reasons 

for the decision, with the exception of the sentences of the Sig
natura Apostoliea which are valid without stating the reasons 
(cfr. Canon 1605) ;
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(3) if the sentence is not subscribed by the persons who 
must subscribe it (cfr. Canon 1874);

(4) if it does not bear the year, month, day and place when 
and where it was issued (Canon 1894).

In reference to the necessary signatures according to Canon 
1894, n. 3, the Committee for the Authentic Interpretation of the 
Code has declared that the sentence will be null and void if, when 
issued by a collegiate tribunal, it bears the signatures only of the 
presiding judge and a notary, because for validity all the judges 
must sign it.3

1815. The complaint of nullity in the cases enumerated in 
Canon 1894 may be proposed either together with the appeal 
within ten days, or separately and by itself as an action on the 
nullity which must be brought before the judge who issued the 
sentence within three months from the date of publication of the 
sentence (Canon 1895). If a party fears that the judge who 
pronounced the sentence which is attacked for nullity may be 
prejudiced, and for that reason justly suspects him, he may de
mand that another judge, but in the same court, be substituted 
in accordance with Canon 1615 (Canon 1896).

1816. The complaint of nullity may be brought not only by 
the parties who think themselves aggrieved, but also by the prose
cutor or the defensor vinculi, whenever either took part in the 
trial. Even the judge may ex officio cancel an invalid sentence 
issued by him, and amend it within the terms stated above for 
acting on its nullity (Canon 1897).

The procedure of Canon Law which is called “querela nulli- 
tatis contra sententiam” corresponds to the “motion for a new 
trial” in the secular courts of the United States. A new trial 
may be obtained upon motion of the party aggrieved, setting 
forth specifically the grounds upon which he assails the verdict 
or decision. “The grounds upon which a new trial may be 
granted are specified by statute, and generally embrace the fol
lowing: Irregularity in the proceedings of the court, jury, or 
prevailing party, whereby the complaining party was prevented 
from having a fair trial; misconduct of the jury, or of the pre
vailing party; accident or surprise that could not be guarded 
against; that the verdict or decision is contrary to the evidence, 
or to the law; error of law occurring at the trial, such as mis-

•July 14, 1022; Acta Ap. Sedis, XIV, 529. 
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direction to the jury, or the admission or rejection of evidence 
contrary to law, and excepted to at the time; newly discovered 
evidence, material to the party, and which he could not, with 
reasonable diligence, have discovered and produced at the trial; 
and that the damages awarded are excessive” (Phillips, “Prin
ciples of Pleading,” n. 523). If the judge overrules the motion 
for a new trial and the one who makes the motion excepts, he has, 
besides the appeal, a right to the ‘ * review in error ’ ’ in the higher 
court. The reviewing court is limited to an examination of mat
ters of law, appearing on the face of the record, and presented 
to the court by assignments of error in the complaint in error. 
If, therefore, the party bringing an action in error desires the 
higher court to consider the alleged mistakes of the trial judge 
in the rulings on the evidence (e.g., admissibility, relevancy, 
etc.), the party must obtain from the trial judge a bill of excep
tions so that it may be made part of the record of the case, 
because the review in error can consider only what is on the 
record.

Chapter III

OF THE OPPOSITION OF A THIRD PARTY

1817. If the precept of a definite sentence infringes on the 
rights of others (besides the parties in the case), they have the 
extraordinary remedy which is called “opposition of a third 
party,” by means of which persons who fear injury to their 
rights from the sentence may, before the execution of such sen
tence, attack and oppose it (Canon 1898).

Third parties who have a real interest in the matter in litiga
tion between two contending parties have a right to intervene 
at any stage of the trial (cfr. Canons 1852—1853), and, if they 
desire to guard their rights, they must act in due time. Canon 
1853 entitles the judge ex officio to order the intervention of 
third parties, if that seems necessary to do justice in the case. 
It may, however, happen that third parties whose interests are 
affected by the decision in a case had no notice of the litigation 
until judgment is rendered and execution ordered bjr the court. 
To stay the execution of the sentence the former Canon Law 
granted to such third parties the right of appeal, which was an 
extraordinary concession inasmuch as, under the general rules 
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of law, persons who are not parties to a trial have no right to 
appeal from the sentence in the trial. The new Canon Law has 
created a more expeditious remedy by granting third parties the 
right to stay the execution of the sentence, by applying either to 
the same court which issued the sentence, or to the court of ap
peal, stating their claim. If they apply to the same court, the 
formalities of ruling on the claim and the consequent modifica
tion of the sentence, if the claim is allowed, are very simple, for 
it suffices to treat the claim after the manner of an incidental 
case (cfr. Canons 1837-1841); but, if they apply to the higher 
court, the laws on appeal are to be observed, which means a new 
trial of the case.

1818. The opposition may be made in either of two ways at 
the option of the party: either by asking the judge who issued 
the sentence to review it, or by appealing to the superior judge. 
In either case the opponent must prove that his rights are actu
ally or probably injured by the sentence. The injury must arise 
from the sentence itself, either because the sentence is the cause 
of the injury, or because, if the sentence is executed, the com 
plainant will be greatly prejudiced. If neither cause for com
plaint is proved, the judge shall decree the execution of the 
sentence notwithstanding the opposition of the third party 
(Canon 1899).

1819. If the opposition of the third party is admitted, and 
the complainant appears before the court of appeal, he must fol
low the laws of the Code for appeals; if he appears before the 
same judge who issued the sentence, the rules on incidental cases 
are to be observed (Canon 1900). If the complainant wins his 
case, the sentence which was first issued must be changed by the 
judge so as to relieve the opponent from any injury through the 
sentence (Canon 1901).

title xv

OF THE RES JUDICATA AND REINSTATEMENT IN 
FORMER POSITION

1820. (The term res judicata implies that a case is considered 
irrevocably adjudged, so that it cannot be opened again by any 
court in ordinary procedure] The only possible way in- which the 
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case may be brought into court again is by obtaining the benefit 
of reinstatement into the position which one had before the case 
became a res judicata.

A case is considered irrevocably adjudged:
f~~ (1) if two uniform sentences have been issued;

(2) if no appeal was made within the proper time from a 
sentence, or if an appeal was presented to the judge who issued

I the sentence but the appeal was not prosecuted in the superior 
sourt by the appellant;

(3) if it is one of those final sentences from which no appeal 
^Ts granted, as enumerated in Canon 1880 (Canon 1902).

1821. Cases concerning the state of persons never become 
irrevocably adjudged, but, if two uniform sentences have been 
issued in these cases, they have the effect that further litigation 
in court is not to be admitted unless new and weighty arguments 
or documents are exhibited (Canon 1903).

The Code does not state what the “causae de statu persona
rum” are. Very likely the three states induced by marriage, by 
sacred orders and by religious profession are meant.1 Thus, when 
asked to void a sentence of the Sacred Roman Rota in a mar
riage case, or at least to reinstate the petitioner in the former 
right, the Signatura Apostolica refused to void the sentence be
cause of lack of new evidence, while in refusing to reinstate the 
petitioner in the former right it declared that that benefit is re
served as a remedy against sentences which are irrevocably ad
judged, but marriage cases are never irrevocably adjudged.2 
The Committee for the Authentic Interpretation of the Code has 
declared that cases of separation of married persons are also in
cluded among the cases which never pass into cases irrevocably 
adjudged.3

1822. An irrevocably adjudged case is by an absolute pre
sumption (juris et de jure) considered true and just, and cannot 
be directly attacked. Besides, an irrevocable sentence makes law 
as to the parties, and, if one of the parties attempts to bring the 
other party to court on the same matter, the latter has the right 
to raise the exception of res judicata and thus bar further pro
ceedings (Canon 1904).

’Nova], "De Judiciis," n. 675; Verineersch-Creusen, "Epitome," III, 
n. 245.

’May 31, 1919; Acta Ap. Sedis, XI, 295.
•April 8, 1941; Acta Ap. Sedis, XXXIII, 173.
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Any judicial sentence (even that which has become a res judi
cata) creates rights and obligations between the parties only, but 
the judgment against a party is judgment also against third 
parties, who stand in privity with the original party (e.g., if the 
bishop’s court has ruled that some person has the right of way 
over a certain piece of land owned by a certain church, and that 
church in the course of time sells the land to another party who 
wants to stop the right of way of the other, the latter can sue 
on the former judgment which binds the grantee because of 
privity with the grantor).

Reinstatement in One’s Former Position

1823. If neither the remedy of appeal nor the complaint of 
nullity is available against a sentence, one may have recourse to 
the extraordinary remedy of reinstatement in one's former posi
tion within the limitations specified in Canons 1687-1688, and 
provided that the injustice of the res judicata is manifest. The 
injustice is not considered manifestly established unless:

(1) the sentence was based on documents which were later 
found to be false;

(2) documents were afterwards discovered which peremp
torily prove new facts of such a nature that they demand a con
trary decision;

(3) the sentence was issued to the damage of one party by 
the fraud of the other;

(4) a precept of law was evidently neglected (Canon 1905).
The last-mentioned flaw—the “evident neglect of a precept 

of law”—has reference to the legal formalities in the trial of a 
case. Just what neglect entitles a person to ask for reinstatement 
is not specified in the Code, nor do the commentators who have 
commented on this Canon of the Code throw light on the subject. 
The term used by the Code (precept of law) is so general that it 
seems to include, not only neglect of a rule of procedure which 
causes the nullity of an act, but also neglect of other rules which 
are couched in the form of command.in the procedural law of the 
Code.

The Signatura Apostolica, moreover, in granting a reinstate
ment in the petitioner’s former position, declared that this rem
edy can be applied not only when some general prescription of 
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the Code, but also when some particular law or statute, has been 
neglected (such as some statute of a foundation, stipulation of a 
will or contract, which was binding on the parties and conse
quently of obligation in the case). This is an established rule of 
procedure in that Tribunal, and it is included in the provision 
of Canon 1905, § 2, n. 4. In the case decided by it, the lower 
court had neglected to investigate whether the legacy under dis
pute had been left to a religious house for divine cult in the 
sense of Canon 533, § 1, n. 3, or whether it had been left to re
ligious in view of a parish or mission according to § 1, n. 4, of the 
same Canon. The lower court had further neglected to consider 
the presumption of law, that whatever is given to the rector of 
a church (even of religious), is presumed to be given to the 
church (cfr. Canon 1536). The reinstatement of the petitioner 
in his former position was granted because, in view of these acts 
of neglect, the judgment was evidently unjust.4

1824. The judge who issued the sentence is competent to 
grant reinstatement in the former position, except in the case in 
which it is petitioned because of neglect by the judge of a pre
cept of law, in which case the reinstatement is granted by the 
court of appeal (Canon 1906).

1825. The petition for reinstatement in one’s former position 
suspends the sentence, if the execution of it has not yet begun. 
If, however, probable indications give reason to suspect that the 
petition was made for the purpose of delaying the execution, the 
judge may order that the sentence be executed, but the petitioner 
of the reinstatement must be given sufficient security that he will 
be indemnified in case reinstatement is granted to him (Canon 
1907).

TITLE XVI

OF THE COSTS OF TRIALS AND OF GRATUITOUS 
LEGAL SERVICE

Chapter I

OF THE COSTS OF TRIALS

1826. In civil cases the parties may be forced to pay a certain 
sum in view of the judicial expenditures, unless they arc ex-

* April 6, 1920; Acta Ap. Sedis, XII, 252. 
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empted from this burden in accordance with the provisions of 
Canons 1914-1916 (Canon 1908).

1827. {The bishops of an ecclesiastical province in a Provincial 
Council, or in a convention, should fix a schedule of taxes, and 
define the amounts to be paid by the parties for judicial expendi
tures] (e.g., summons, notifications by the court, indemnity of 
witnesses, decrees issued by the court, time and labor of the 
officials of the court) ; furthermore, the fees of the attorneys and 
proxies employed by the parties, fees for the translation and 
transcription of instruments, for their comparison with the 
originals and the attestation that they are true copies, and for 
the copying of documents from the archives. The judge may at 
his discretion demand that a deposit be made in advance with 
the chancery of the court, or sufficient security given to cover 
the costs of the court, and the indemnification of the witnesses. 
The plaintiff must guarantee the costs for acts which the court 
has to do in its official capacity; the party who requests that 
witnesses and experts be summoned, must vouch for their costs 
(Canon 1909).

1828. {The party who loses the case must as a rule repay to 
the winner the costs of both the principal case and any incidental 
case which developed from the main casej If either the plaintiff 
or the defendant litigated without justification, the guilty party 
must be condemned also to repair the damages—e.g., for vexa
tion of the other party, loss of time, labor and fatigue suffered, 
etc. (Canon 1910).

1829. If the pleas of the plaintiff or the defendant were only 
partially upset, or if the litigation was between blood-relations 
or relations by marriage, or the case dealt with a very difficult 
question, or if there is any other just and grave reason, the 
judge may at his discretion distribute all or a portion of the costs 
of the trial among the parties. In the sentence he shall state (cfr. 
Canon 1873) the cost of the trial, by whom and how it is to be 
paid (Canon 1911). If several persons in a case deserve to be 
condemned to pay the cost of the trial, the judge shall condemn 
them jointly and severally, if there is question of an obligation 
which is joint and several; otherwise he shall condemn them to 
pay each proportionately (Canon 1912). If several persons are 
made liable for the entire cost (in solidum) and one pays the 
whole cost, he has of course the right to demand that the other
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parties held liable with him jointly and severally reimburse him 
for their proportionate share of the cost.

1830. From the ruling of the court on the expenditures no 
strict appeal is permitted, but the party who believes himself 
aggrieved may within ten days raise an objection before the 
same judge, who can again consider this matter and correct and 
change the ruling on the costs. An appeal from the sentence of 
the principal cause implies an appeal from the ruling on the costs 
of the trial (Canon 1913).

Chapter II

OF GRATUITOUS LEGAL SERVICE AND REDUCTION OF 
JUDICIAL EXPENDITURES

1831. The poor who are not able to make any payment at all 
towards the judicial expenditures, have the right to free legal 
service; and, if they are able to pay only part of the expendi
tures, they are entitled to a reduction (Canon 1914).

A party who desires to obtain exemption from or reduction 
of the expenses, must petition the judge for it by written request 
and exhibit documents which show his condition and the amount 
of his worldly possessions; besides, he must prove that he does not 
engage in futile or rash litigation. The judge shall neither admit 
nor reject the petition, until he has obtained, if necessary, even 
confidential information from which he can get certain knowl
edge of the financial standing of the petitioner, and has given a 
hearing to the prosecutor. Even after it has been granted, the 
judge may revoke the exemption or reduction, if in the course of 
the trial he ascertains that the assertion about the poverty of the 
petitioner was untrue (Canon 1915).

Canon Law does not specify the term * ‘ pauperes, ’ ’ but leaves 
it to the discretion of the judge to decide whether a person is 
entitled to the remission either of the entire cost of the trial 
or of a part thereof. Wherefore. Canon 1915 demands that, 
in the petition for partial or entire remission of the costs, 
the petitioner shall give an exact account of his financial stand
ing. It is evidently necessary that the statement concerning 
his inability to pay the costs of the trial be endorsed by trust
worthy persons known to the court (e.g., the pastor of the 
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party), whom the court may question on their knowledge 
of the financial condition of the party. There is no doubt 
that persons who earn wages which furnish them and their de
pendants no more than mere sustenance, though they are not 
living in abject poverty, are to be called poor. Even those work
ing people who by frugality have in the course of many years 
paid for their own home, but have no further reserve funds and 
must rely on their wages or salary for their sustenance, are in 
the common estimation of the people in the United States to be 
considered poor. The Ordinary at the request of the judge is to 
appoint an attorney for the poor, who shall render legal services 
gratuitously to the party whom the judge believes entitled to free 
service. To act as attorney for a client in court, the approval of 
the Ordinary is necessary (cfr. Canon 1658), and that approval 
may be given generally for all cases in the diocesan courts or for 
an individual case only. Since in the United States the dioceses 
usually have no men appointed as regular ecclesiastical attor
neys, the Ordinary would have to request some priest or layman 
to serve the poor client. Persons who are so poor as to stand in 
need of alms for their sustenance, are certainly entitled to chari
table service. As to other poor persons who are able to support 
themselves without appeal to charity, the words of Canon 1914 
apply, namely, if they can pay only part of the cost of a trial, 
the judge should reduce the charges for the various items of cost.

1832. For the gratuitous legal service of the poor the judge 
shall in each case appoint one of the attorneys approved in his 
court, and that attorney cannot refuse his services except for a 
reason approved by the judge; otherwise, he may be punished 
with an appropriate penalty and even with suspension from the 
office of attorney. If there are no approved attorneys, the judge 
shall request the local Ordinary to appoint, if necessary, another 
qualified person to render legal services to the poor (Canon 
1916).

TITLE XVII

OF THE EXECUTION OF THE SENTENCE

1833. A sentence which has become irrevocably adjudged 
(res judicata) may be executed. The judge, however, can order 
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the provisional execution of a sentence which has not yet become 
irrevocably adjudged in the following cases:

(1) in the case of making provisions or payments for the 
necessary maintenance of a party {provisionibus . . . ad neces
sariam sustentationem ordinatis) ;

(2) if grave necessity urges the execution, but, if the pro
visional execution is granted, the rights of the other party must 
be guaranteed by sufficient bail or bonds or securities, lest the 
execution should have to be revoked (Canon 1917).

Some commentators 1 translate the Latin 4 ‘ ordinatis ’ ’ as 
“ordained men,” and consequently refer this case to mainte
nance of clerics only. It is not evident that the term “ordinatis” 
here refers to clerics, for the Code never uses that term by itself 
and apart from laws dealing with the clergy to indicate clerics. 
In our opinion the word is not used in any technical sense, but 
is merely the perfect participle passive of “ordinare” (to settle 
or appoint).

1834. The execution cannot take place before the judge has 
issued the decree of execution by which he states that the sen
tence must be executed. According to the divers nature of the 
cases this decree may be either included in the wording of the 
sentence itself, or may be issued separately (Canon 1918).

1835. If accounts have to be rendered before the sentence 
can be executed, the rendering of the accounts is to be treated 
like an incidental case or question, and is to be decided in con
formity with the rules of law by the same judge who issued the 
sentence which is to be executed (Canon 1919).

1836. The sentence is to be executed by the local Ordinary 
of the place where the sentence of the first instance was issued, 
or by his delegate; if he refuses or neglects to execute the sen
tence, the execution pertains to the judge of the court of appeal, 
who can act either at the request of the party interested or ex 
officio. Among religious the execution of the sentence pertains to 
the superior who issued the final sentence or delegated the judge 
(Canon 1920).

1837. The executor of the sentence must execute the sentence 
according to the obvious meaning of its words, unless the tenor 
of the sentence itself permits him to use some discretion in the

'Eichmann, “ Prozessrecht, ’ ’ 190; Haring, “Grundziige des kath. 
Kirehenr.,,, 887; Perathoner, * * Kirchliches Gerichtswescn,,, 60. 
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matter. He is permitted to consider objections relative to 
the manner and extent of the execution, but not to the merit of 
the case. But if he knows from other sources that the sentence is 
manifestly unjust, he shall refrain from executing it, and refer 
the party who demands the execution to him who committed it 
to the executor (Canon 1921). If the executor is a delegate of the 
local Ordinary, he refers the party to the Ordinary, who in turn 
directs him to the judge who issued the sentence.

1838. In the case of real actions (i.e., eases in which the plain
tiff tries to obtain the thing or property itself), the object which 
was adjudged by the sentence to belong to the plaintiff must be 
given to him as soon as the sentence has become irrevocably ad
judged. In personal actions, when the defendant has been con
demned to give some movable property, or to pay a sum of 
money, or to give or do anything else, four months are granted 
within which he must comply with the sentence. The judge may 
reduce or extend the period of four months, but may not reduce 
it to less than two or extend it to more than six months (Canon 
1922).

The Code does not specify what actions are real and what 
actions are personal. Generally, real actions concern, says Lega, 
either the ownership of goods or rights over the property of 
others (e.g., right of way over land, mortgage on the land of 
another, or hereditary rights, or rights of the family and state 
of life). Personal actions, according to the same authority, arise 
either from contracts, or quasi-contracts, or from offenses, or 
quasi-offenses, or from the law itself (e.g., the complaint of 
threatened injury from new work attempted by another, cfr. 
Canons 1676-1678).2

Though Canon 1922 states that the execution of a sentence in 
a real action, as distinguished from a personal action, must be 
granted to the successful party in the trial immediately after the 
sentence has become irrevocably adjudged, it is nevertheless nec
essary to obtain the decree of execution, unless it is contained 
in the sentence itself, for Canon 1918 states absolutely that no 
sentence can be executed without an order or decree of the judge 
who pronounced the sentence. In a real action, therefore, the 
party in whose favor judgment was rendered can as soon as the 
case becomes irrevocably adjudged obtain the decree of execution

sLcga, “Do Judiciis,tr I, nn. 181-183. 
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and its immediate application. In personal actions, the party 
who lost the suit has four months’ respite after the decree of 
execution has been issued.

In the secular courts, just as in Canon Law, the judgment or 
sentence is considered to determine the relative rights and obliga
tions of the parties to the suit, but it does not of itself operate 
the execution of the judgment. As a rule, the statutes of each 
state decree the manner of executing final judgments: this is 
usually done by an order of the court to the sheriff of the county 
where the judgment debtor resides, or where the real property 
is located against which the execution is to be made.

1839. In the execution of a sentence the executor must take 
care to injure as little as possible the party who lost the suit. 
Wherefore, he shall begin the execution by attaching things 
which are less necessary to him, and shall not touch things which 
he needs for his sustenance and for the exercise of his profession 
or trade. In the case of a cleric, the executor may not attach 
what he needs for respectable maintenance, as Canon 122 decrees. 
The judge shall not proceed to the execution of a sentence which 
deprives a cleric of his benefice if the cleric has taken recourse 
to the Holy See. but if it is a benefice to which the care of souls 
is attached, the Ordinary shall substitute a vicar to attend in the 
meantime to the care of souls (Canon 1923).

1840. The executor shall first employ admonitions and pre
cepts against a person who resists the execution, and he should 
not coerce him with spiritual penalties and censures except when 
necessary and then only by degrees (Canon 1924).
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Section II

OF PARTICULAR REGULATIONS TO BE 
OBSERVED IN CERTAIN TRIALS

TITLE XVUI

OF THE WAYS OF AVOIDING CIVIL TRIALS

Chapter I

OF COMPROMISE

1841. Since it is highly desirable that litigation be avoided 
among the faithful, the judge shall admonish the parties between 
whom some civil controversy about their own private affairs has 
arisen and which they have taken to court to have it settled by 
judicial trial, to come to a compromise, if there appears to be 
some hope of a friendly settlement. The judge can satisfy this 
duty either before the parties are summoned to court or when 
they are for the first time in court, or finally at any time that he 
deems most opportune and effective for proposing a compromise. 
It is not, as a rule, becoming to the dignity of the judge to make 
the proposal personally; he should rather commit it to some 
priest, especially to one of the synodal judges (Canon 1925).

The civil law also favors friendly settlements of disputed 
rights and claims, and encourages defendants to offer a compro
mise to the plaintiff by denying to the plaintiff who refused the 
offer the right to allege the offer in the course of the proceedings 
as a proof that the defendant admitted plaintiff’s claim. The 
New York Practice Act states: “Before trial, the defendant may 
serve upon the plaintiff’s attorney a written offer to allow judg
ment to be taken against him for a sum, or property, or to the 
effect, therein specified, with costs. If there be two or more de
fendants, and the action can be severed, a like offer may be made 
by one or more defendants against whom a separate judgment 
may be taken. If the plaintiff, within ten days thereafter, serve 
upon the defendant’s attorney a written notice that he accepts 
the offer, he may file the summons, complaint, and offer, with 
proof of acceptance, and thereupon the clerk must enter judg
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ment accordingly. If notice of acceptance be not thus given, the 
offer cannot be given in evidence upon the trial; but, if the 
plaintiff fails to obtain a more favorable judgment, he cannot 
recover costs from the time of the offer, but must pay costs from 
that time” (§ 177). The same Act has the following on compro
mise by the plaintiff where the defendant sets up a counter
claim: “Where the defendant sets up a counter-claim to an 
amount greater than the plaintiff’s claim, or sufficient to reduce 
the plaintiff’s recovery below fifty dollars, the plaintiff may 
serve upon the defendant’s attorney a written offer to allow 
judgment to be taken against him for a specified sum, with costs, 
or against the defendant for a specified sum and against the 
plaintiff for costs. If the defendant, within ten days thereafter, 
serve upon the plaintiff’s attorney notice that he accepts the 
offer, either party may file the summons, complaint, answer, and 
offer, or copies thereof, and proof of acceptance; and thereupon 
the clerk must enter judgment accordingly. If notice of ac
ceptance be not thus given, the offer cannot be given in evidence 
upon the trial; but, if the recovery be not more favorable to the 
defendant than that so offered, he will not be entitled to recover 
costs from the time of the offer, but must pay costs from that 
time” (§ 178). “Unless an offer or an acceptance, made as 
prescribed in the foregoing sections, is subscribed by the party 
making it, his attorney must subscribe it and annex thereto his 
affidavit to the effect that he is duly authorized to make it in 
behalf of the party” (§ 179).

1842. In the compromise the rules of the civil law of the place 
where the compromise takes place should be followed unless they 
contravene the divine or the ecclesiastical law. The precepts 
of the subsequent Canons must also be observed (Canon 1926).

1843. A compromise cannot validly be made in criminal cases, 
nor in civil cases in which there is question of dissolving a mar
riage, nor in matters pertaining to benefices when there is litiga
tion about the title itself to a benefice, unless the legitimate 
authority sanctions the compromise, nor in spiritual matters 
whenever the compromise requires payment by means of tem
poral goods. In the case of temporal ecclesiastical goods and of 
those things which, though annexed to the spiritual, can be dealt 
with apart from their spiritual aspect (e.g., a consecrated chalice, 
a consecrated church or chapel), the compromise can be made, 
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but the formalities of law for the alienation of ecclesiastical prop
erty must be observed, if the matter is of sufficient importance 
(Canon 1927).

1844. The effect of a compromise happily reached is called 
compositio or concordia (friendly settlement or agreement). 
The expenditures which had to be made to reach the settlement 
are to be borne in equal shares by the two parties, unless they 
explicitly made a different agreement (Canon 1928).

Chapter II

OF COMPROMISE BY ARBITRATION

1845. In order to avoid judicial litigation, the parties may 
also make an agreement by which the controversy is committed 
to the judgment of one or several persons who shall decide the 
dispute according to law, or deal with the affair according to 
the rules of equity. If they are to follow the rules of law, they 
are called arbitri; if they are to follow the dictates of equity, 
they are called arbitratores (Canon 1929).

The distinction between the arbitri and the arbitratores has 
been adopted from the former Canon Law. The arbitri have 
quasi-judicial power to summon the parties, examine witnesses 
and in general proceed in the manner in which the judge of a 
court proceeds. For this reason the Code says that they are 
to decide the controversy according to law. From the decision 
of the arbitri appeal can be taken to the ordinary court to which 
the case would have gone if the parties had not agreed on the 
arbitri. The other form of arbitration by the so-called arbitra
tores is the ordinary form of arbitration from which there is 
no appeal.1

1846. The rules of the civil law of the respective country are 
to be applied to arbitration (cfr. Canon 1926), and the law of 
Canon 1927 relative to the cases which are not subject to settle
ment by friendly agreement applies also to arbitration (Canon 
1930).

In civil law the arbitration proceedings are usually settled by 
statute of the individual states. Generally speaking, the law en
courages arbitration which means a trial of a controverted claim

‘Lega, “De Judiciis Ecclesiasticis,” I, nn. 16-37. 
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before one or more outside persons selected by the parties for 
that purpose. The statutes also point out the' cases in which 
arbitration is not permitted, e.g., the New York Practice Act 
rules that no arbitration can be made where one of the parties 
to the controversy is an infant, or a person incompetent to man
age his affairs by reason of lunacy, idiocy or habitual drunken
ness; and in cases where the controversy arises respecting a 
claim to an estate in real property, in fee (title or ownership) 
or for life (§ 1448). The act by which parties commit the settle
ment of the disputed right or claim to arbitrators is called a 
submission, and the decision of the arbitrator is called an award. 
The statutes also regulate the formalities of the written agree
ment, its recording, and the manner of procedure of the arbitra
tors who, generally speaking, are authorized to hear testimony 
with the same powers as a board authorized by law to hear testi
mony. If several arbitrators are agreed on by the parties, they 
may specify whether the award is to be made by a majority of 
them or by concurrence of all. When the award is made, any 
party to the submission may within the time prescribed by sta
tute (within one year according to New York Practice Act, 
§ 1456) apply to the court specified in the submission for an 
order confirming the award. If the court grants the order for 
confirmation, judgment is entered on the judgment-roll and it 
has the same effect as a judgment in an action, and an order of 
execution can be obtained from the court. The New York Prac
tice Act grants appeal from the award in the same manner as 
appeal from a judgment in an action (§ 1464).

1847. The office of arbiter cannot validly be held by lay per
sons in ecclesiastical cases, nor by persons excommunicated or 
marked with infamy by a declaratory or condemnatory sentence; 
religious should not accept the office of arbiter without permis
sion of their superior (Canon 1931).

1848. If the parties do not agree on a friendly settlement nor 
on arbitration, their controversy must be settled by formal trial 
according to the procedure outlined in the First Section of Book 
IV (Canon 1932).
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TITLE XIX

OF CRIMINAL TRIALS

1849. Offenses which are subject to criminal procedure are^ 
public offenses. The offenses spoken of in Canons 2168-2194 
are not prosecuted in formal criminal trial, but by application 
of punishments in the manner specified in these Canons. In 
offenses subject to the jurisdiction of both the ecclesiastical and 
the civil court, the Ordinaries should not as a rule proceed 
against a culprit, if he is a lay person, and the secular court 
by proceeding against him has sufficiently safeguarded the pub
lic welfare. [Penances, penal remedies, excommunication, suspen
sion, and interdict can be inflicted also by way of precept 
without judicial procedure, provided the offense is certain 
(Canon 1933).

Chapter I O'”

OF THE ACTION OF ACCUSATION AND OF DENUNCIATION

1850. [Criminal actions or accusations are reserved to the 
prosecutor alone, to the exclusion of all others^ (Canon 1934). 
Nevertheless, any of the faithful may at all times denounce the 
offense of another [for the purpose of demanding satisfaction} 
(e.g., for slander), or to get damages for losses sustained through 
the criminal act of another (which frequently happens in 
crimes), or out of zeal for justice to repair some scandal or 
evil. Even an obligation to denounce an offender exists, when
ever one is obliged to do so either by law or by special legitimate 
precept, or by the natural law in view of the danger to faith or 
religion or other imminent public evil (Canon 1935).

The Code of Canon Law adopts the system of prosecution 
of offenders which is most generally followed in the criminal 
procedure in the various countries. The offender is brought to 
trial by the official whose office it is to prosecute offenders in 
the name of the state or the people, but in the United States the 
indictment or bill is presented by the prosecutor to the grand 
jury. The grand jury investigates and examines witnesses to 
ascertain whether the charge made against the accused is true, 
and if the number of grand jurors required by the statutes of 
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the respective state vote in favor of sustaining the accusation of 
the prosecutor, the foreman of the jury indorses it as “a true 
bill,” signs it, and returns it in open court. This presentment in 
open court renders it an indictment. The number of persons who 
constitute the grand jury differs in the various states. At com
mon law a full panel consists of twenty-three men, twelve of 
whom must concur in order to return an indictment. Where the 
statutes of the state have changed the number of the grand jury, 
they also specify how many must concur in finding a true bill. 
Usually the criminal cases come before the grand jury after an 
offender has been arrested and after a summary investigation be
fore the magistrate who ordered the arrest, or under whose au
thority the arrest was made, has shown that there is probable 
cause for the arrest; the magistrate then orders the prisoner to 
be held for trial, either in prison or at bail given by a person 
responsible to the court for the appearance of the accused on the 
specified day. “In England the grand jury may institute on its 
own motion any prosecution it sees fit, and summon witnesses. A 
few American States follow this view. Another holding is that 
the grand jury can not act until after a preliminary examination 
of the accused before a magistrate. The general rule in the 
United States is that the grand jury may inquire into offenses of 
which it has personal knowledge or which are of public notoriety, 
and such other offenses as it is called upon by the court or prose
cuting officer to investigate, but cannot inquire into other offenses 
unless the accused has been examined before a magistrate” 
(Hughes, “Criminal Law and Procedure,” 1919, § 899).

1851. The denunciation must be made by the denouncer in 
a signed document or orally to the local Ordinary, the chancellor 
of the Curia, deans, or pastors. If the denunciation is made 
orally, these latter must consign it to writing, and forward it at 
once to the Ordinary (Canon 1936). The person who denounces 
an offense must render assistance to the prosecutor to prove the 
offense (Canon 1937).

Private individuals may participate in the accusation of a 
violator of law (which in Canon Law is called a “denuncia
tion”), and they may denounce the wrongful action, not only 
for the redress of injuries which they may have suffered thereby, 
but also from zeal for law and order. In Canon Law the de
nunciation of the commission of an offense by private persons 
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is to be made to the Ordinary of the territory or to other officials 
of the Church, the chancellor of the diocese, or vicars-forane, or 
pastors, who must forward it to the local Ordinary. The Ordi
nary thereupon orders an investigation, and the denouncer must 
assist the prosecutor in obtaining the evidence. In the secular 
law of criminal procedure private individuals may also have an 
active part in setting the machinery of criminal prosecution in 
motion. A private citizen in the United States has the right to 
arrest offenders for the commission of certain violations of law 
specified by the statutes of each state, and, furthermore, he has a 
right to make complaint to the magistrate (who has authority to 
order an arrest) of the crime committed, offering to prove the 
same. In minor offenses (misdemeanors) the intervention of the 
grand jury is not necessary, but the so-called information of the 
prosecutor (i.e., the allegation of the prosecutor that he believes 
there is sufficient evidence for instituting a criminal action) suf
fices. The statutes of each state determine the particulars as to 
the cases and manner in which indictment without the grand 
jury is permissible.

1852. In cases of injuries or defamation, the criminal pro
cedure cannot be instituted except on the denunciation or com
plaint of the injured party. If, however, a cleric or religious 
(especially an ecclesiastical dignitary) has been the victim or 
agent of an injury or grave defamation, the criminal action may 
be brought also ex officio (Canon 1938).

Since injuries and defamation are ordinarily private affairs 
which do not impair the public welfare, the prosecuting attorney 
(promotor justitia) of a diocese, religious order, etc., cannot in
stitute proceedings against the offender in the name of the pub
lic authority. If, however, the public welfare demands that the 
person who was guilty of the injuries, slander, libel, etc., be pun
ished (e.g., in view of the scandal given by insults, slander, etc., 
of a bishop, vicar-general, etc., or of the bad example and de
structive influence of clerics and religious injuring or slandering 
other persons), the prosecuting attorney may in the name of the 
public authority begin action in criminal procedure against the 
guilty parties.

The secular law follows the same principle, for it considers 
these offenses private wrongs and not crimes (i.e., a wrong which 
the government deems injurious to the public at large, and 
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punishes through a judicial proceeding in its own name). The 
State will not prosecute for offenses which are of the nature of 
private wrongs, unless prosecution is insisted upon by complaint 
of a citizen. Usually the private wrongs are redressed by civil 
suit for damages, brought by persons who have suffered through 
the wrongful act or omission of others.

Chapter II

OP THE INVESTIGATION

1853. If an offense is neither notorious nor altogether certain, 
but has become known through rumor and public report, or 
through denunciation, or from complaint for damages, or from 
general inquiry instituted by the Ordinary, or from any other 
cause, a special investigation must be conducted to ascertain 
whether and how far the incrimination is justified, before a per
son can be summoned to answer for his offense. This rule must be 
adhered to, whether there is question of inflicting a so-called 
vindicative penalty or a censure, or of issuing a declaratory sen
tence of a penalty or censure to which one has become liable by 
the offense (Canon 1939).

Canon 1933 states that, if the commission of an offense is cer
tain, penances (cfr. Canons 2312—2313), penal remedies (cfr. 
Canons 2306-2311), excommunication, suspension, or interdict 
can be inflicted even by way of precept without judicial proce
dure. Canon 1939 applies when the offense is not certain. In 
order to punish by way of precept, the certainty must be such 
that the crime can be fully proved against the accused, and the 
means to prove it are actually at hand, and the means must be 
also available to show that there is no excuse from liability for 
the offense.1

1854. Though this investigation may be made by the local 
Ordinary himself, it should as a general rule be committed to 
one of the synodal judges, unless the Ordinary has a special rea
son why he would rather commit it to somebody else (Canon 
1940). The inquisitor shall not be delegated generally for all 
cases, but, as often as a case arises, a man shall be delegated for 
the individual instance. The inquisitor has the same obligations

lNovaJ, 4'De Judiciis Ecclesiasticis,” n. 772. 
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as the ordinary judges; he must take the oath that he will keep 
the secret, and that he will faithfully attend to his office and 
abstain from accepting gifts, in accordance with the precepts of 
Canons 1621-1624. He cannot act as judge in the same case 
(Canon 1941).

Commentators discuss the question whether the last phrase 
of Canon 1941 (he cannot act as judge) makes him absolutely 
incompetent to sit as judge, if he conducted the investigation in 
the criminal case; and whether, therefore, an Ordinary who per
sonally conducted the investigation would be incompetent to be 
judge in the case. Noval 2 interprets “cannot” in the sense of 
“may not,” but if notwithstanding the prohibition the inquisi
tor acts as judge, he acts validly. Vermeersch-Creusen 3 rightly 
observe that the verb “nequit” expresses an inability to act. If 
the Ordinary has in person conducted the investigation, he 
should delegate a judge to try the case.

1855. It is left to the discretion of the Ordinary to decide 
when there are sufficient reasons to institute the judicial investi
gation. No attention is to be paid to denunciations which come 
from a manifest enemy or from a vile and unworthy person, or 
to anonymous letters destitute of the qualities and elements 
which might make the accusation probable (Canon 1942).

1856. The investigation must always be secret and conducted 
with the greatest caution, lest the rumor of the offense be spread 
thereby and the good reputation of any person be endangered 
(Canon 1943). For the purpose of ascertaining the truth, the 
investigator may summon persons whom he believes to have 
knowledge of the matter, and may interrogate them under oath 
to tell the truth and to maintain secrecy. In questioning them, 
the investigator shall, in so far as it is possible and the nature 
of the investigation permits, observe the precepts of Canons 
1770-1781, which deal with the examination of witnesses in court 
(Canon 1944).

Before the investigator closes the investigation he may con
sult the diocesan prosecutor whenever he meets with a difficulty, 
and communicate to him the acts of the inquiry (Canon 1945).

1857. When the investigation has been completed, the inquisi
tor shall refer the acts of the investigation to the Ordinary, add-

*“De Judiciis Ecclesiasticis,” n. 774.
•“Epitome,” III, n. 264. 
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ing his own opinion. The Ordinary, or at his special mandate the 
judge of the Curia, shall by decree order:

(1) that, if the denunciation seems to lack a solid foundation, 
a declaration to that effect be issued and added to the acts of the 
investigation, which are to be preserved in the secret archives of 
the Curia;

(2) that, if there are indications of the offense but not suffi
cient proofs to institute a criminal trial, the acts be deposited 
in the said archives and the conduct of the suspected person be 
watched; and, if the Ordinary judges it advisable, the suspect 
shall be heard in the matter, and, if there is reason for doing so, 
admonished according to Canon 2307;

(3) that, if there are certain or at least probable and suf
ficient reasons for instituting the criminal trial, the accused be 
summoned to appear, and the procedure be conducted according 
to the following Canons (Canon 1946).

Chapter III

OF THE REBUKE OF THE OFFENDER

7 1858. If the accused when questioned confesses his offense, the
Ordinary may employ the judicial rebuke instead of criminal 
procedure in all cases except those (cfr. Canon 1948) in which 
the law does not admit rebuke (Canon 1947).

1859. Judicial rebuke is not admitted in the following cases:
(1) in offenses which entail excommunication reserved to the 

Holy See in a most special or in a special manner (specialissimo 
vel speciali modo), the deprivation of a benefice, infamy, deposi
tion, or degradation;

(2) when there is question of issuing a declaratory sentence 
of a so-called vindicative penalty or of a censure to which one 
has become liable by the offense. (The reason is that, when one 
has incurred a penalty ferendae sententiae, the ecclesiastical judge 
is not free to determine the penalty at his discretion, but is 
bound by the law to declare that the offender has incurred the 
penalty specified in law) ;

(3) when the Ordinary deems a judicial rebuke insufficient 
to repair the scandal and satisfy justice (Canon 1948).

1860. The judicial rebuke may be employed once or twice, 
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but not a third time against the same offender (in the same 
offense). Wherefore, if the offender after the second rebuke 
commits the same offense, criminal procedure must be instituted, 
or, if begun, continued according to the form of procedure out
lined in Canons 1954-1959 (Canon 1949).

Provided Canons 1947-1948 are observed, the Ordinary may 
employ the judicial rebuke, not only before the criminal trial 
has commenced but also afterwards until the closing of the case. 
In the latter instance the trial is suspended, unless it has to be 
resumed because the rebuke brought no results—i.e., because 
the offender after a second rebuke again committed the same 
offense (Canon 1950).

1861. The rebuke may be employed also in cases in which a 
party instituted action against the offender because of injury 
suffered from his offense. In this case the Ordinary may, if the 
parties consent, determine the question of damages according to 
the rules of equity. If the Ordinary believes that the question of 
damages cannot easily be determined under the rules of equity, 
he may administer the rebuke to provide for the reparation of 
scandal and the amendment of the offender, and remit the civil 
suit as to damages to the court to be decided by civil trial (Canon 
1951).

1862. The judicial rebuke must as a rule contain, not only 
salutary admonitions, but also some appropriate remedies or 
prescriptions of penances or good works, which serve to make 
public reparation for the violation of law or for scandal. The 
salutary remedies, penances, and good works to be imposed on 
the delinquent must be milder and lighter than those which could 
and should have been inflicted by judicial sentence if the crimi
nal trial had taken place (Canon 1952). The rebuke is consid
ered to have been useless, if the offender refuses to accept the 
remedies, penances and good works imposed on him, or, after 
accepting the same, docs not comply with them (Canon 1953).

1863. If the rebuke has proved useless, the prosecutor may 
be ordered by the bishop (cfr. Canon 1954) to begin—or con
tinue, as the case may be—the criminal procedure. Canon 1949 
stated that the rebuke may be employed twice, but it supposes 
that the rebuke brought the desired results at least in so far as 
the offender made an effort and performed the imposed penances. 
If thereafter, through weakness, he failed again in the same kind 
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of offense, lie may receive the judicial rebuke a second time. If, 
however, an offender shows no good will, and refuses either to 
accept the penances imposed in the rebuke or to perform them, 
criminal procedure may and ordinarily ought to be instituted 
against him.

Chapter IV

OF THE CRIMINAL PROSECUTION AND THE SUMMONS 
OF THE OFFENDER

1864. If the judicial rebuke be either insufficient to repair 
scandal and satisfy justice, or cannot be employed because the 
offender denies that he is guilty, or if the rebuke has been given 
but proved useless, the bishop or the judge of the Curia by spe
cial mandate of the bishop shall give orders that the acts of the 
investigation be submitted to the prosecutor (Canon 1954). The 
prosecutor shall at once draw up the bill of accusation, and pre
sent it to the judge in accordance with the rules of the First Sec
tion of Book IV (Canon 1955).

1865. In more serious offenses the Ordinary may, after con
sultation with the prosecutor, forbid the exercise of the sacred 
ministry or any other ecclesiastical office and the public recep
tion of Holy Communion (cfr. Canon 2222), if he believes that 
the accused would otherwise scandalize the faithful (Canon 
1956). If the judge believes that the accused might intimidate or 
bribe the witnesses, or hinder the course of justice in any other 
way, he may after consultation with the prosecutor demand by 
court order that the accused leave a certain town or parish for a 
time, or that he retire to a specified place and stay there under 
special surveillance (Canon 1957).

These decrees of the Ordinary or of the judge cannot be 
issued unless the accused has been summoned and has appeared 
or refused to appear, and he must be summoned whether these 
provisional decrees are to be issued after his first appearance in 
court or summons, or later on in the course of the trial. Against 
these decrees no appeal or recourse is granted (Canon 1958).

With regard to the rest of the procedure in criminal cases, 
the rules stated in the First Section (On Trials in General) of 
Book IV are to be followed. In the application of penalties the 
laws of Book V must be observed (Canon 1959).



CANONS 1954-1959 363

Because of the difficulty of enforcing the judgment, criminal 
actions are very rarely instituted in the ecclesiastical court, at 
least against lay persons, even where the offense is a purely 
ecclesiastical offense. In the first place, it would be difficult for 
an ecclesiastical court to place an offender under arrest, for the 
law of the United States does not permit private persons to re
strain the liberty of its citizens, and before the law of the states 
the ecclesiastical authorities are merely private persons. Fur
thermore, if the ecclesiastical court condemns a person, it has no 
means of enforcing its sentence, except in so far as it can deny 
to the condemned persons those rights and privileges which they 
obtain by membership in the church. The secular courts view 
the relation of the members of a church towards the authorities 
of the church as a relation based on an implied contract or agree
ment to submit themselves to the rules and regulations of the 
church which they have joined. The United States Supreme 
Court said in the case of Watson v. Jones (80 U. S., 13 Wall.): 
“Whenever the questions of discipline, or of faith, or ecclesiasti
cal rule, custom or law have been decided by the highest of these 
church judicatories to which the matter has been carried, the 
legal tribunals must accept such decisions as final, and as bind
ing on them in their application to the case before them. ... It is 
of the essence of these religious unions and of their right to 
establish tribunals for the decision of questions arising among 
themselves, that those decisions should be binding in all cases of 
ecclesiastical cognizance, subject only to such appeals as the or
ganism itself provides for.” Supreme Courts of various states 
and scholars in law have tried to ascertain the basis for the de
cision of the U. S. Supreme Court in the case of Watson v. Jones, 
for, under the law of the United States, the various churches are 
merely private organizations of private citizens, and, inasmuch 
as valuable rights of citizens are concerned in the actions against 
members of a church by the church tribunals, it is difficult to 
understand how the courts of the United States can refuse to 
review the decisions of the ecclesiastical courts in cases where 
valuable rights of a citizen are at stake (cfr. Zollmann, ‘‘Ameri
can Civil Church Law,” 210). Some Supreme Courts of indi
vidual states have interpreted the decision of the United States 
Supreme Court in Watson v. Jones as applying only to questions 
of church discipline, dogmatic and moral teaching, conduct of its 
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members in harmony with that teaching, and discipline and ex
pulsion of members, but, whenever property rights and other 
legal rights of citizens generally have been concerned in the 
cases before the ecclesiastical tribunals, the courts have not hesi
tated to review the decisions of the ecclesiastical courts brought 
to the civil courts by the aggrieved church members.

TITLE XX

OF MATRIMONIAL OASES

Chapter I

OF THE COMPETENT FORUM

1866. Matrimonial cases between baptized persons belong by 
proper and exclusive right to the ecclesiastical judge (Canon 
I960).1 Since the matrimonial state is created by an agreement 
which between Christians is at the same time a Sacrament, the 
Church claims that the marriage of Christians, in so far as its 
validity and licitness are concerned, is withdrawn by the law of 
Christ from the jurisdiction of the civil authority. The State as 
a rule cares nothing for the sacramental character of the agree
ment by which the marital state is created, and claims and exer
cises jurisdiction over marriage, whether of Christians or the 
unbaptized. The conflict between the Church and the State is 
one of difference of religious principle and is unavoidable, for 
the State has no right to demand that the Church change her 
religious principles, and the Church can neither change her prin
ciples nor persuade the civil governments to adopt her belief.

Cases which concern the marriage of Christians are by the 
law of Christ committed to the exclusive jurisdiction of the au
thorities of the Church. Consequently, a Catholic who brings an 
action in the civil courts on any question concerning the mar
riage bond or the obligation inherent in the marital state without 
the permission of the competent ecclesiastical authority, offends 
not only against the law of the Church, but also against the law 
of Christ. The question arises whether a Catholic judge and a

1 Complete marriage process in nullity cases published by the Holy See, 
cfr. Appendix IX, Doc. I.
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Catholic lawyer may try divorce cases in the civil courts, and 
whether a Catholic may sue for divorce to obtain the civil bene
fits of a divorce.

In the first place, it is quite certain that a Catholic has a right 
to defend himself, and to employ a Catholic lawyer for the de
fense, if the other party institutes an action in the civil court 
concerning his marriage, for he has a right to protect his inter
ests, no matter how they are attacked. In other cases, as we said 
in commenting on Canon 1131 (cfr. Vol. I. n. 1173), the Church 
has not given a general answer which would cover all questions 
of Catholics taking an active part in marriage cases before the 
civil tribunals. The Fathers of the Third Plenary Council of 
Baltimore {Ada d Deer da, n. 124) state that it is a most griev
ous sin for Catholics to petition a divorce from the civil magis
trate, and consequently it would be wrong for an attorney to 
petition it for them. The proper course for Catholics who have a 
good and valid reason why their marriage may be dissolved by 
declaration of the ecclesiastical court or by dispensation of the 
Holy See, or who have a valid reason for separation, is to sub
mit their case to the ecclesiastical authorities, and, after the 
Church has either dissolved the marriage bond, or declared the 
marriage null and void, or has granted a separation, the Church 
will also allow them to sue for divorce or separation, as the case 
may be, in the civil court to make effective the rights which the 
Church has granted them in the ecclesiastical court.

The question whether a Catholic judge or a Catholic lawyer 
may act in divorce and separation cases which have not first been 
submitted to the Church, is to be decided on the principles of 
cooperation in the sins of others. Do Becker, who discusses 
the question thoroughly (“De Sponsafibus et Matrimonio/’ 426- 
437), says that the authors arc much divided on the fundamental 
principle at the bottom of this controversy—namely, whether 
the law of the state empowering the civil courts to grant di
vorces, limited (separation) or absolute (a vinculo), is intrinsic
ally evil or not. If it is, there can be no doubt that active 
cooperation in acting on that law is impossible without commit
ting sin. The same author states that there arc equally good 
authorities on either side, and he is of the opinion that the diffi
culties and hardships caused to Catholic judges and lawyers in 
their official or professional career by refusing to act in divorce 
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cases is sufficiently grave to permit their cooperation. No intelli
gent man who has the welfare of the public at heart, whether 
clergyman or layman, fails to see and deplore the harm that is 
wrought by the divorce laws. It is nothing more than a pre
tended jurisdiction over the marriage of Christians arising from 
a misconception of the nature of marriage on the part of the 
civil legislators. They can at most legislate on the civil conse
quences of a marriage of Christians; its validity and licitness 
does not depend on their law, and the divorces granted under 
the secular law cannot free the consciences of Christians from 
the observance of the law of Christ and His Church. They may 
at most declare that they will not prosecute a person for the 
violation of the duties incurred by marriage, if he separates from 
his spouse or attempts another marriage. If then an attorney 
asks for and a judge grants a divorce, the one can ask for and 
the other grant only so much as the civil authorities can concede; 
the decision of the court cannot affect the obligations of con
science, nor are the civil legislators, as a rule, interested in the 
obligations of conscience of a citizen. There does not seem to be 
anything intrinsically wrong in the divorce action of a judge or 
an attorney.

1867. Cases concerning the mere civil consequences of mar
riage belong exclusively to the civil court, if they are brought to 
court as principal actions (cfr. Canon 1016) ; but, if they are 
incidental or accessory to a case on the validity or licitness of 
marriage, the ecclesiastical judge is competent to try and decide 
these cases (Canon 1961).

1868. Matrimonial cases of the supreme heads of states, of 
their sons and daughters, and of persons who have the immedi
ate right of succession as heads of states (cfr. Canon 1557), shall 
be tried by that Sacred Congregation, or Tribunal, or special 
Committee which the Supreme Pontiff will delegate in each in
dividual case. Cases of dispensation from unconsummatcd valid 
marriage shall be tried by the Sacred Congregation of the Sacra
ments, and cases of the Pauline privilege by the Sacred Congre
gation of the Holy Office (Canon 1962). Wherefore, no inferior 
judge can institute proceedings in cases of dispensation from 
valid unconsummated marriage, unless the Holy See has au
thorized him to proceed.111 If, however, a competent judge has by

laFor wartime faculty of Apostolic Delegate to U. S., cfr. App. Ill, 19. 
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his own authority conducted a trial to establish nullity of mar
riage from the impediment of impotency (which the diocesan 
court is competent to judge except in cases of the heads of states, 
etc.), and in the course of the trial not impotency but non-con- 
summation of the marriage was proved, he shall stop proceedings 
and forward all the acts of the case to the Sacred Congregation 
of the Sacraments, and the Sacred Congregation may use the 
proofs for the purpose of issuing sentence on the non-consumma- 
tion of the marriage (Canon 1963).

1869. In other matrimonial cases the judge competent to try 
the case is the judge of the place in which the marriage was 
celebrated, or of the place in which the defendant—or, in the 
case of a Catholic and a non-Catholic, of the place in which the 
Catholic—has a domicile or a quasi-domicile (Canon 1964).

Canon 247 states that the Holy Office has exclusive jurisdic
tion as to the impediments of disparity of cult and mixed re
ligion. Canon 1990 seems to modify the general rule of Canon 
247, in so far as it permits the Ordinary to declare the invalidity 
of a marriage which was rendered void through the impediment 
of disparity of cult, if the non-baptism of one party and the 
baptism of the other can be proved by authentic document.

1870. In marriage cases where the aid of the Church is sought 
by a party to get a declaration of nullity of a previous marriage, 
the pastor or an assistant priest is approached by the party who 
desires to regain liberty in the eyes of the Church; usually a 
civil divorce has preceded. The priest who gets the facts of the 
case must ascertain which court is competent to try the case. 
Canon 1964 states that the judge of the place where the mar
riage was contracted is competent. A declaration of the Com
mittee for the Authentic Interpretation of the Code ruled that 
the judge of the place where a contract was concluded, or is to 
be executed, is competent only in case the defendant stays in the 
place of contract at the time the suit is brought.2 That declara
tion was issued to interpret Canon 1565, which deals with con
tracts generally, and it does not seem probable that Canon 1565 
and its authoritative declaration refer to marriage, for, though 
marriage is a contract, it is a very special kind of a contract 
which does not come under the general rules of contract, but has 
its own special and detailed regulations appropriate to its singu-

’July 14, 1922; Acta Ap. Sedis, XIV, 529. 
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lar character. The diocesan court of the place of marriage seems 
therefore competent to try the case, though the defendant is not 
staying in that diocese.

If the party who brings the suit does not wish to approach 
the judge of the place where the marriage was contracted, he is 
at liberty to go to another competent judge. Who else is com
petent ? If both parties are Catholics, the case must be presented 
to the judge of the diocese where the defendant has a domicile 
or quasi-domicile. The party who approaches the priest to ask 
him to take up the case for him (or her), is the plaintiff, and the 
other party is the defendant. If the defendant has a domicile or 
quasi-domicile in another diocese, the case must be taken to the 
court of that diocese, for the plaintiff must go to the court of 
the defendant. If one party is Catholic and the other non-Catho- 
lic, the case must go to the court of the diocese where the Catholic 
party has a domicile or quasi-domicile. Usually the Catholic 
party approaches the priest about the marriage case, and, if that 
party has a domicile or a quasi-domicile in the diocese where he 
(she) approaches the priest, the case can go to the court of that 
diocese. If a married woman has not been separated legitimately 
from her husband, she cannot have a domicile of her own, but 
she can have a quasi-domicile, ■which, if her husband is a non
Catholic, entitles her to bring the suit in that place.

1871. When both parties are Catholics, a difficulty arises to 
determine the competent court if the man has abandoned the 
woman and gone to a distant place. Must she follow the de
fendant into the court -where he has his domicile or quasi-domi
cile? The inconvenience is considerable, and, if the place where 
the marriage was contracted is also far distant, it is a question 
of practical importance to determine -whether in that case the 
woman is excused from going to the court of the place where her 
husband now resides. If the man ls deserted by the wife, the case 
is not difficult, for, since the wife keeps the domicile of her hus
band, he can bring suit in the diocese where he lives. Can the 
wife do the same when she is maliciously deserted of her hus
band? The Committee for the Authentic Interpretation of the 
Code has declared that a wife, who is maliciously deserted by her 
husband, cannot bring suit in the place of her own quasi-domi
cile, but must follow the husband’s domicile or quasi-domicile to 
bring suit there. The same Committee decided that a Catholic 
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wife who is not legitimately separated (see Canons 1129-1131 on 
separation) from her non-Catholic husband, may sue him either 
in the court of her quasi-domicile or in the court of her husband’s 
domicile, because she participates in the domicile of her hus
band.3 This latter declaration is a logical application of the 
principle that a wife who has not been legitimately separated 
from her husband necessarily retains the domicile of her hus
band, and. he being a non-Catholic, Canon 1964 rules that the 
domicile or the quasi-domicile of the Catholic party is the com
petent court. Now the wife in the case has both the necessary 
domicile of her husband, and she has a quasi-domicile of her 
own; wherefore, either place is competent to try the ease.

While, according to Canon 1964, the judge of the place of 
quasi-domicile of the defendant (or, in a mixed marriage, the 
judge of the place of quasi-domicile of the Catholic party) is 
competent in matrimonial cases, still, in view of the widespread 
practice of divorce and the fact that even Catholics often con
ceive the desire to have unhappy and unsuccessful marriages dis
solved, there is danger of fraud in acquiring such quasi-domicile 
in order to bring the case before judges who are unacquainted 
with the parties and the matters involved in the case. To guard 
against this the Sacred Congregation of the Sacraments has 
issued an Instruction on the competency of the judge by reason 
of quasi-domicile of the plaintiff or petitioner. Before admitting 
the case, the judge must inquire whether the quasi-domicile has 
been acquired canonically; and he must further inquire why the 
parties appeal to the court of quasi-domicile rather than to that 
of the place of domicile or the place where the marriage was con
tracted, and whether they can obtain proofs and documents more 
easily in the place of quasi-domicile than in that of domicile or 
where the marriage was contracted. Finally, the judge must 
apply to the Ordinaries of the place of domicile and the place of 
marriage to ascertain whether the petition of the parties as well 
as the other assertions made by them in the preliminary hearing 
are truthful. He may not proceed with the case until the answers 
to these inquiries have been received. If an Ordinary replies that 
he believes that the parties carried the case to the court of the 
place of quasi-domicile in order to conceal the truth, and that he 
therefore requests that the case be tried in his diocesan court, the

•July 14, 1922; Acta Ap. Sedis, XIV, 529. 
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court of the place of quasi-domicile shall decide whether that 
Ordinary’s request is to be granted.4

1872. If a marriage is attacked because of lack of consent, 
the judge should first of all try by timely admonitions to induce 
the party whose consent is said to have been wanting to re
new the consent. If the marriage is attacked because of the lack 
of the necessary form of marriage (i.e., because it was not con
tracted before an authorized priest and two witnesses), or be
cause of a diriment impediment from which a dispensation can 
be and is usually given, the judge should endeavor to induce 
the parties to contract marriage in the legitimate form, or to ask 
for a dispensation from the impediment (Canon 1965).

Chapter n

OF THE CONSTITUTION OF THE TRIBUNAL

1873. In the regular trial of marriage cases which involve 
the bond of marriage three judges must adjudicate (cfr. Canon 
1576). Canon 1990 specifies the cases in which the local Ordi
nary alone can declare the nullity of a marriage. In the process 
instituted for the purpose of proving the non-consummation of 
a Christian marriage and thus obtaining a dispensation from the 
marriage bond, one judge only is to take the evidence, and that 
judge cannot act in the case unless he is delegated by the Holy 
See (cfr. Canon 1963) ; if in a case of impotency that impediment 
is not proved, but the proofs indicate non-consummation of the 
marriage, the judge must refer the case to the Sacred Congre
gation of the Sacraments (Canon 1966).

1874. In all cases which deal with the nullity of marriage, 
or with the proof of non-consummation of a marriage and the 
reasons for dispensation from the bond of a valid non-consum- 
mated marriage, the defensor vinculi (cfr. Canon 1586) must 
be summoned (Canon 1967).

The duties of the defensor vinculi in marriage cases are as 
follows:

(1) he must be present at the examination of the parties and 
of the witnesses and experts. He must present to the judge the 
interrogatory (or questions) in a closed and sealed envelope, and 

‘December 23, 1929; Acta Ap. Sedis, XXII, 168-171.
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the judge may open the envelope only in the very course of the 
examination of the parties and witnesses, and must then and 
there propose,the questions to them. He must suggest to the 
judge new questions which arise in the examination;

(2) he must study the articles or points proposed by the 
parties, and if necessary contradict them, and he must examine 
the documents exhibited by the parties;

(3) he must make a written defence against the nullity of 
the marriage claimed by the parties, and try to prove the valid
ity or the consummation of the marriage, and present everything 
that he thinks useful for the purpose of upholding the marriage 
which is attacked (Canon 1968).

1875. The defensor vinculi has the right:
(1) always and at any stage of the trial to inspect the acts of 

the case, even though they have not yet been published; to ask 
for more time to complete his written defence or other writings 
in defence of the validity of the marriage, which time is to be 
granted to him at the prudent discretion of the judge;

(2) to be informed of all the proofs and allegations in such 
a manner that he has an opportunity to prepare his objections;

(3) to request that other witnesses be summoned or that the 
same be again subjected to an examination, though the taking of 
evidence has been completed and the evidence published, and to 
submit new evidence and objections;

(4) to demand that other acts which he suggests may be 
drafted, unless the tribunal by unanimous vote decides against 
him (Canon 1969). The defensor vincuh enters into all trials of 
marriage cases which deal with the validity of marriage, not only 
in the cases which are to be discussed in the form of a complete 
and formal trial, but also in the cases enumerated in Canon 1990, 
in which the Ordinary can issue the declaration of nullity with
out a formal trial. The only case in which he does not enter is 
where a Catholic contracted marriage outside the Church, which 
case will be spoken of under Canon 1990.

The outline of the procedure in matrimonial cases in the 
Code does not enter into all the details of the required formali
ties, because many of them are already supposed to be known 
from the general laws on ecclesiastical trials (e.g., that in all 
court proceedings a notary must be present who acts as clerk 
of the court, that the witnesses must be sworn before the taking 
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of testimony, that the parties may be represented by proxies 
and attorneys, that the precepts of the Code on proxies and 
attorneys apply also in marriage cases, etc.). However, the 
Church in trials on annulment of marriage wants, above all, the 
truth of the facts in the case, and, though the formalities of 
court procedure are ordained for the purpose of furthering the 
ascertainment of truth and preventing fraud, still the ecclesias
tical procedure in marriage cases permits the violation of certain 
rules of the ordinary procedure of trials in order to obtain 
greater certainty of the truth of the facts. This is apparent from 
the extensive powers which the Code confers upon the defensor 
vinculi (cfr. Canons 1968-1969), and which are far beyond the 
rights of either plaintiff or defendant in ordinary trials. The 
position of the defensor vinculi is neither that of plaintiff nor 
defendant, but his position is altogether singular: he fights to 
uphold the validity of the marriage, irrespective of plaintiff or 
defendant, by trying to show the deficiency of the proofs put in 
evidence for the nullity of the marriage and by proofs for its 
validity through witnesses and all other available means. An
other indication that the Church is more anxious for the ascer
tainment of the truth in marriage cases than for the observance 
of the ordinary formalities of trials, is the fact that blood-rela
tions and relations by marriage are admitted as witnesses (cfr. 
Canon 1974), and that the cases on the validity of marriage 
never become irrevocably adjudged, but may be reopened when
ever new and weighty proofs are discovered.

In an Instruction of July 1, 1932, on the manner of conduct
ing matrimonial cases before the ecclesiastical courts, the Sacred 
Congregation of the Sacraments has ruled that every year in 
the month of January the local Ordinaries must directly or 
through the Apostolic Delegate send to this Sacred Congregation 
the following information: the names of the officialis and other 
judges, of the defensor vinculi, actuary and advocates of the 
matrimonial court, giving their academic titles, or at least testi
mony as to their prudence and knowledge of Canon Law; a state
ment concerning the amount of money which the court requires 
the parties to deposit, and the taxes and payments usually de
manded in each case, including, moreover, a statement concern
ing the fees of the advocates and experts, if they were employed 
in any cases; also a statement concerning the provision made lor 
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the gratuitous service of the court in favor of the poor, according 
to Canons 1914-1916; a record of the number of matrimonial 
cases introduced, pending and concluded in the first or second 
instance. This record in each case must make known when the 
case was introduced and when decided in each instance; the rea
son for invalidity; the title of the court to competency; whether 
the sentence declared the nullity or upheld the validity of the 
marriage in both the first and second instances, and, if the nul
lity was declared and several reasons were advanced, for what 
reason it was declared; how the defender of the bond performed 
the duties of his office; and whether the parties employed an 
advocate or procurator. Finally, it must include a record of 
the number of matrimonial cases which were presented but re
jected by the court, because they were not considered to have had 
a foundation solid enough to warrant a trial.

The local Ordinaries were requested to begin their compli
ance with this regulation by sending within three months from 
January 1, 1933, through the Apostolic Delegate or Nuncio, if 
there was one in the place, or otherwise directly to the Sacred 
Congregation, a report containing the above-mentioned informa
tion on the matrimonial cases handled in their Curias during the 
three years, 1930 through 1932.

If any diocese has so small a number of priests that the local 
Ordinary cannot establish a matrimonial court which can effi
ciently conduct matrimonial trials, he should not hesitate to 
inform the Sacred Congregation of the Sacraments so that the 
Holy See may, temporarily at least, transfer jurisdiction over 
the marriage cases of the diocese to the Curia of another diocese 
of the same province or the same country.

Similarly, if a diocese or archdiocese has been appointed as a 
court of appeal according to Canon 1594, § 3. and cannot with
out great difficulties handle the cases of appeal, the local Ordi
nary should designate another Curia, preferably that of an 
archdiocese, for its court of appeal. Assurance is given that, 
if it is satisfied that the Curia so chosen has the facilities to 
handle cases of appeal, the Holy See will confirm the choice.

The reports on matrimonial cases demanded by this Instruc
tion are to be examined by a special committee of consultors of 
the Sacred Congregation. This committee will suggest remedies 
for the better handling of matrimonial trials, and, if necessary, 
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an Apostolic Visitor will be appointed to visit the courts and 
inquire whether in this important matter they discharge their 
duty properly.

The need of the foregoing regulations is dictated by the very 
great importance of matrimonial trials, which must be handled 
with the greatest possible skill, solicitous care and diligent inves
tigation, lest the inviolable bond itself of marriage be exposed to 
danger, and moreover matrimonial cases must be finished within 
the time specified in Canon 1620 because of the need in strict 
justice to alleviate abnormal conditions of families, even in ref
erence to property rights. Finally, pending cases can always be 
detrimental to peace of conscience and the salvation of souls.5

Chapter III

OF THE BIGHT TO ATTACK MARRIAGE AND PETITION FOB A 
DISPENSATION FROM UNCONSUMMATED MARRIAGE

1876. The collegiate tribunal cannot try or decide any mar
riage case, unless a regular accusation or legitimately made peti
tion has preceded (Canon 1970). The Code speaks of a collegiate 
tribunal, for cases concerning the invalidity of marriage must 
be tried by a tribunal of at least three judges (cfr. Canon 1576), 
except in the cases specified in Canon 1990.

The following persons are capable of attacking a marriage: 
(1) the married parties in all cases of separation and of nullity, 
unless they themselves were the cause of the impediment; (2) 
the prosecutor in impediments public of their very nature. All 
other persons, even blood-relations, have no right to attack a 
marriage; they can merely denounce the invalidity of a marriage 
to the Ordinary or to the prosecutor (Canon 1971).

As declared by the Holy Office on January 27, 1928, non
Catholics, whether baptized or unbaptized, are barred from at
tacking their marriages and acting as plaintiffs in their own 
matrimonial cases. In this respect Canon 87 is to be applied, 
that is, by baptism one i.s constituted a person in the Church 
with all the rights and duties of a Christian, unless, as regards 
the rights, there is some obstacle impeding the bond of commun
ion with the Church, or a censure inflicted by the Church.6 The

6S. C. of the Sacraments, July 1, 1932; Acta Ap. Sedis, XXIV, 272.
9 Acta Ap. Sedis, XX, 75. 
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same Holy Office has also declared that apostates, too, are in
cluded among those . non-Catholics who, according to the decree 
of January 18, 1929, are barred from acting as plaintiffs in their 
matrimonial cases.7 A private response to this effect given by the 
Holy Office on February 27, 1937, has thus been made public 
law. After the decree of 1928, the question arose whether it ap
plied to apostates who have joined a non-Catholic sect and to 
others who after their apostasy merely declare that they belong 
to no religion. There can now be no doubt that these fallen-away 
Catholics are to be regarded as non-Catholics, in so far as the 
effects of the decree of 1928 are concerned, and that therefore 
they are excluded from attacking their marriages.

In still another response the Holy Office declared that the 
incapacity of non-Catholics to act as plaintiffs or petitioners in 
marriage cases, as decided by the decree of 1928. applies not only 
in the tribunal of the Sacred Roman Rota but also in diocesan 
courts. Furthermore, in reference to the faculty of the promoter 
of justice to act for one who is disqualified as plaintiff or peti
tioner, the Holy Office in the same response declared that the 
promoter of justice, according to Canon 1971, may act for one 
who is so disqualified only when, in the judgment of the Ordi
nary, the public welfare demands it.8 If, however, special rea
sons occur why non-Catholics should be admitted as plaintiffs to 
attack their marriages, recourse must be had in each individual 
case to the Holy Office. In every marriage, moreover, of a Catho
lic and a non-Catholic, whether baptized or unbaptized, which 
is in any way brought before the Holy See, the Holy Office alone 
is exclusively competent, but the eases of persons mentioned in 
Canon 1557, § 1, n. 1 (that is, those who hold the highest govern
mental rank in a nation, their sons and daughters, and those who 
have the immediate right of succession), are reserved to the 
Supreme Pontiff.0

If the parties have, through fraud or other gravely culpable 
act, caused the invalidity of their marriage, they too have no 
right to become plaintiffs in a case against their marriage; the 
same applies also to other suits against their marriage (e.g., sep
aration on grounds of adultery, cruelty, etc.). The Committee

’January 15, 1940; Acta Ap. Sedis, XXXFI, 52.
•March 22, 1939; Acta Ap. Sedis, XXXI, 131.
’January 27, 1928; Acta Ap. Sedis, XX, 75. 
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for the Authentic Interpretation of the Code has declared that 
parties who have caused the impediment which invalidated their 
marriage cannot sue in court for a declaration of nullity. It is 
to be noted that the impediments spoken of here include also the 
impediments improperly so called, that is, vitiated consent, in
valid form, etc. (cfr. Canons 1081-1103).10 The same Committee 
has further declared that, according to the prescription of Canon 
1971, § 1, n. 1, the party who was subjected to force and fear in 
contracting marriage has the right to sue for a declaration of 
nullity. However, while the party who was the culpable cause 
either of an impediment or of the nullity of a marriage has no 
right to sue, still if a party is the cause of an impediment for a 
good and lawful reason (for instance, by giving consent under a 
good and justified condition sine qua non), he does not lose the 
right to sue.11 In still another decision the same Committee de
clared that, according to the decision just cited, only the party 
who was the direct and intentional cause of the impediment or of 
the nullity of the marriage is to be considered disqualified from 
attacking the validity of the marriage; not, however, the party 
who was either the indirect or unintentional cause of the impedi
ment or of the nullity.12 It should be noted, however, that the 
Committee for the Authentic Interpretation of the Code has de
clared on January 4, 1946, that the inability of the parties to 
accuse their marriage when they have been the cause of the im
pediment, does not bind under pain of invalidity of the sentence 
according to the norm of Canon 1892, n. 2.13

1877. Canon 1971 states that, in the case of impediments pub
lic of their very nature (natura sua publica), the prosecutor can 
in virtue of his office attack the marriage. What impediments 
are public of their nature ? Vermeersch-Creusen define them as 
“impediments which are based on a fact which of its nature can 
be proved in court, because as a rule witnesses or documents are 
not wanting, and which is not of itself a defaming impedi
ment.”14 Noval would add impediments occult of their nature 
(e.g., impoteney, force and fear), if they had actually become 
known to others so that they could be proved in court.15 Wcrnz- 
Vidal explain impediments to be public of their nature if they

“March 12, 1929 (A.A.S., XXI, 171). 11 July 17, 1933 (ibid., XXV. 
345).

«July 27, 1942 (ibid., XXXIV, 241). 13 Ibid., XXXVIII, 162.
11 “Epitome,’’ III, n. 286. ““De Processibus,” n. 850. 
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arise: (1) out of a fact which must take place publicly (e.g., or
dination, religious profession) ; (2) facts of which there is public 
record (e.g., age, consanguinity, etc.) ; (3) facts which can be 
proved by the testimony of a qualified witness (e.g., the impedi
ment of ligamen by the testimony of the priest who witnessed 
the marriage).10

Except for the persons mentioned in Canon 1971, §1, nn. 1-2, 
no other persons, even if they are blood relations, have the right 
to impugn the validity of a marriage as plaintiffs or petitioners. 
To these disqualified persons the Code only extends the faculty 
to denounce an invalid marriage to the Ordinary or to the pro
motor justitia (prosecutor). When the prosecutor accepts such 
a denunciation and acts upon it in the trial, according to a decla
ration of the Committee for the Authentic Interpretation of the 
Code, he acts ex officio, that is, in virtue of his office as prose
cutor.17

In the case in which one of the parties has directly and inten
tionally caused the impediment or nullity of the marriage, as 
was said above, that party is barred from attacking its validity as 
plaintiff or petitioner in the trial. The innocent party, however, 
may do so. The guilty party—or, in the case where both were 
responsible, the guilty parties—have no right to impugn the 
validity of the marriage as plaintiffs. What is to be done if both 
parties knew before the marriage of an invalidating impediment 
but concealed it from the priest, and married, or if both were 
responsible for the nullity of the marriage (for instance, by mak
ing a mutual agreement contrary to the substance of marriage) 
and now do not want to rectify the marriage, but want it de
clared null and void so that they will each be free to enter a new 
marriage? The exclusion of such guilty parties from attacking 
the validity of the marriage is designed to discourage violations 
of the law If such guilty parties were permitted to attack their 
invalid marriage, they would in effect receive a benefit from one 
provision of the law for the violation of another. However, even 
such guilty parties are not left entirely without any recourse, for 
the Committee for the Authentic Interpretation of the Code has 
declared that such parties barred, because of their guilty re
sponsibility for the invalidity of their marriage, from attacking

‘"“Jus Canonicum,” V, n. 147.
11 July 17, 1933; Acta Ap. Sedis, XXV, 345.
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it in court, may denounce its invalidity to the Ordinary or to the 
prosecutor. The Ordinary or prosecutor may then ex officio take 
up the case in court.18 It should be noted that the guilty parties, 
as well as all others who, according to Canon 1971, § 2, are dis
qualified from attacking the validity of a marriage, but who wish 
to denounce its nullity to the Ordinary or promoter iustitia, 
must direct that denunciation to the Ordinary or promotor iusii- 
tice of the tribunal which is competent to hear the case of nullity 
according to the norm of Canon 1964, not to any other Ordinary 
or prosecutor. It has been so declared by the Committee for the 
Authentic Interpretation of the Code.19 Finally, it may be said 
that this course of action will not defeat the purpose of the law 
to restrict the action of guilty parties and to discourage the viola
tion of the laws of matrimony, for the cases in which after de
nunciation the prosecutor will be permitted to prosecute for a 
sentence of nullity in the matrimonial court will be very few and 
always by way of exception. The reason for this is that the prose
cutor must act only for the public good under the direction and 
authority of the Ordinary. The public good, however, will usu
ally demand that such guilty parties do not receive freedom but 
the punishment of the law for their action.20

1878. A marriage which has not been attacked during the 
lifetime of both parties, is after the death of one or both pre
sumed to have been valid, and no proof against this assumption 
is admitted except when this question arises incidentally—for 
example, in connexion with rights of inheritance or the care and 
maintenance of children (Canon 1972).

1879. The married parties alone have the right to ask for a 
dispensation from unconsummated valid marriage (Canon 1973).

Chapter IV

OF PROOFS

ARTICLE I.—OF WITNESSES
1880. Although blood-relations and relations by marriage in 

every degree of the direct line and in the first degree of the
13 February 17, 1930 ; Acta Ap. Sedis, XXII, 190.
10December 6, 1943; Acta Ap. Sedis, XXXVI, 94.
“Letter of the Apostolate Delegate to the U. S., September 23, 1938; 

Bousearen, “Canon Law Digest,” II, 531. 
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collateral line are generally declared incapable of being witnesses 
(cfr. Canon 1757), they are permitted to testify in marriage 
cases (Canon 1974). This exception in favor of matrimonial 
cases is probably based on the fact that they are better ac
quainted with the facts concerning the case, and that frequently 
no other witnesses would be available, if the relations were ex
cluded from testifying. For the rest, the ecclesiastical judge 
must weigh all depositions of witnesses and determine from the 
circumstances whether their testimony is prompted by selfish mo
tives, or is for any other reasons untrustworthy.

1881. In cases of impotency or of non-consummation of mar
riage, unless the impotency or non-consummation is proved with 
certainty from other sources, each of the married parties must 
present the witnesses known as the testes septima manus. They 
are to be taken from the blood-relations or relations by marriage, 
or if such cannot be had, from neighbors of good repute, or 
others who are well acquainted with the parties, and who can 
testify to the probity of the parties and especially to their verac
ity concerning the matter in controversy. The judge can also ex 
officio call additional witnesses, because the public welfare (cfr. 
Canon 1759) is concerned in the matrimonial status of the 
parties. The testimony of the septima manus is a proof of credi
bility which gives additional strength to the depositions of the 
parties; it has not the force of full proof, unless it is supported 
by other circumstantial evidence (Canon 1975).

These witnesses were called septima manus, because accord
ing to the law of the Decretals they had to be seven in number.21 
Avanzini remarks that the Sacred Congregation does not insist 
on the precise number of seven witnesses,2- and the Code does 
not specify the number of these auxiliary witnesses. Since they 
do not testify about the facts of the case but rather about the 
character of the parties, the Code states that they do not fully 
prove the case. The Holy Office declared that the testimonium 
septima manus is not required in all marriage cases, but only 
in those which concern the non-consummation of marriage.23

1882. Since the Code does not give any special rules with re
gard to proofs by witnesses or documents in marriage cases, the

a Decretal. Greg. IX, cc. 5 and 7, De Frigidis ct Mai., lib. IV, tit. 15. 
°Acta S. Sedis, VI, 515.
°February 16, 1894; Gasparri, “De Matrimonio,” II, n. 1486. 
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general rules on evidence apply. The priest to whom a party first 
relates his case with the request that it be submitted to the 
bishop, usually has to assist the party in procuring the evidence. 
The diocesan court first of all determines whether it is, according 
to the rules of law, competent in the case; it’then summons the 
defendant, or, if he refuses to answer the summons, declares him 
in contempt of court. The names of the witnesses and their ad
dresses are to be given to the court, which then summons them. 
An affidavit made by a witness as to some fact in the case does 
not suffice, for a witness must testify in person, and, if he cannot 
without great difficulty come to court, the judge may appoint a 
priest to take the testimony (cfr. Canon 1770). Though the Code 
does not state anything on the point, it may be deduced from 
general principles that the court may appoint a priest to take the 
testimony of non-Catholie witnesses who refuse to appear in 
court. As the marriage cases which deal with the marriage bond 
are not merely private affairs, but concern the public welfare, the 
judge must use all available means to ascertain the truth. In 
cases which concern private interests only, the parties have to 
procure the evidence in their favor, the court as such being not 
interested, but, in affairs which are of vital interest to the public 
welfare, the court is actively interested.

ARTICULE EL—OF BODILY INSPECTION
1883. In cases of impotency or non-consummation of mar

riage, the bodily inspection of both or of one of the parties, as 
the case may be, must be instituted by means of experts, unless 
it is apparent from the circumstances that the inspection is use
less (Canon 1976). In the choice of the experts the precepts of 
Canons 1792-1805 are to be observed, besides the rules laid down 
in the following Canons (Canon 1977).

1884. Persons who have privately inspected the married 
parties in reference to the fact on which the petition for the 
declaration of the nullity or the non-consummation of the mar
riage is based, are not to be admitted as experts; they may, how
ever, be introduced as witnesses (Canon 1978).

1885. For the inspection of the man, two experienced physi
cians must be appointed ex officio (i.e., not by the parties, but 
by the court at its own choice). For the inspection of the woman 
two midwives who have legitimate testimonials of knowledge arc 
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to be appointed ex officio, unless the woman prefers to be exam
ined by two physicians to be appointed ex officio, or the Ordinary 
believes it necessary to employ the physicians. The inspection 
of the woman must be performed according to the rules of Chris
tian modesty and in the presence of a respectable matron to be 
appointed ex officio (Canon 1979).

1886. The inspection of the woman by the midwives or ex
perts is to be performed by each one separately; each physician 
or midwife shall make a separate report of the examination 
within the time fixed by the judge. The judge may, if he deems 
it advisable, submit the reports of the midwives to the examina
tion of a skilled physician (Canon 1980). After the report has 
been made, the judge shall question the experts, midwives and 
matron according to the questions prepared by the defensor vin
culi, which they must answer under oath (Canon 1981).

1887. In cases of lack of consent by reason of insanity, the 
opinion of experts is also required. These shall, if the case de
mands it, examine the insane person and the actions which arouse 
suspicion of insanity according to the rules of science. Moreover, 
the experts who formerly visited the patient must be heard as 
witnesses (Canon 1982).

Chapter V

OF THE PUBLICATION OF THE PROCESS, CLOSING OF 
THE EVIDENCE, AND SENTENCE

1888. After the publication of the process the parties may 
still present new witnesses on the various points of the case, pro
vided the precepts of Canon 1786 are observed. If, however, 
witnesses who have already been examined are to be questioned 
again on the same points on which they were previously exam
ined, precautions must be taken against collusion and bribery 
(cfr. Canon 1781), and the defensor vinculi has the right to 
raise proper objections (Canon 1983).

1889. The defensor vinculi has the right to be heard last in 
the written and oral defence, in the proofs as well as in the peti
tions and the answer to the arguments. Wherefore, the tribunal 
shall not render a final sentence before the defensor vincuh has 
been asked and has declared that he has nothing further to pro
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pose or to investigate. If the defensor vinculi has proposed noth
ing to the court before the final day fixed by the judge for that 
purpose, it is presumed that he has nothing further to lay before 
the court (Canon 1984).

1890. In cases which are to establish the non-consummation 
of a valid marriage for the purpose of obtaining a dispensation 
from the bond of marriage, the judge who has been delegated by 
the Holy See to conduct the investigation shall neither publish 
the process nor pronounce sentence (cfr. 1963) on the non-con
summation of the marriage or the reasons for the dispensation, 
but he shall forward all the acts of the case together with the 
written opinion of the bishop and of the defensor vinculi to the 
Apostolic See (Canon 1985).

Chapter VI

OF APPEALS

1891. The defensor vinculi must within the legitimate term 
appeal to the superior court from a first sentence which declared 
the nullity of a marriage; if he neglects his duty, he shall be 
forced to do so by the authority of the judge (Canon 1986).

1892. After a second sentence which has confirmed the first 
sentence of nullity and from which the defensor vinculi of the 
court of appeal conscientiously believes no appeal should be 
made, the parties have the right to contract a new marriage as 
soon as ten days (cfr. Canon 1877) have elapsed after the decla
ration of the sentence (Canon 1987).

The faculty conceded here to the defensor vinculi of the 
court of second instance to abandon, according to his conscience, 
any further appeal after the nullity of the marriage is upheld 
by a twofold sentence in conformity, is also enjoyed and may 
be exercised, according to his conscience, by the defensor vrncuh 
of the court of third instance in the event that the defensor 
vinculi of the court of second instance does appeal it. The Com
mittee for the Authentic Interpretation declared on May 29, 
1947, that, if after a second sentence confirming the first sentence 
of nullity of a marriage the defensor vinculi, conscientiously 
believing it necessary, makes an appeal to the court of third 
instance, the defensor vinculi of the court of third instance, 
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even though it should be an apostolic tribunal, may, in virtue 
of Canon 1987, decide according to his conscience that the appeal 
should not be prosecuted and so may abandon it. In this event 
the court of third instance cannot compel him to prosecute it, 
but must accede to its abandonment.2351

1893. The local Ordinary has the duty to see that an annota
tion regarding the declaration of nullity is made in the baptismal 
and matrimonial records where the marriage was recorded 
(Canon 1988).

1894. Since the sentences in matrimonial cases never become 
irrevocably adjudged (res judicata), the eases may be reopened 
at any time when new arguments are at hand, but Canon 1903 
warns the judge not to reopen a case in which two uniform de
cisions had been given by the courts unless new and weighty 
arguments are offered (Canon 1989).

Marriage cases, according to Canons 1903 and 1989, never be
come res judicata, that is, so absolutely final and unassailable 
that they can never be reopened. According to a declaration of 
the Committee for the Authentic Interpretation of the Code, this 
holds also for cases of separation only of the parties.21 However, 
to reopen marriage cases (including those of separation only of 
the parties) after two uniform sentences, new and weighty argu
ments or evidence must be adduced. These indeed must be new 
and weighty, though not necessarily most grave arguments or 
evidence. This is clear from Canon 1786, which contrasts grave 
and most grave reasons, allowing for a grave reason the admis
sion of new witnesses in marriage cases after publication of the 
depositions. On the other hand, the reasons, documents, etc., 
need not be so evident and conclusive as to entitle a person to 
reinstatement in his former right after an irrevocably adjudged 
sentence (cfr. Canon 1905 § 2, n. 2).25 When, however, new and 
weighty evidence or arguments are discovered, the case can be 
reopened, but the same marriage case cannot be retried by an
other tribunal of the same grade, that is, by another board of 
judges of the same diocesan court, according to a declaration of 
the Committee for the Authentic Interpretation of the Code.20

It may be noted that the sentence in a marriage case can be-
3,Jcto Ap. Sedis, XXXIX, 373-374.
54April 8, 1941; Acta Ap. Sedis, XXXIII, 173.
“Roman Rota, May, 19, 1921; Acta Ap. Sedis, XIII, 546.
“June 16, 1931; Acta Ap. Sedis, XXIII, 353. 
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come a res judicata or irrevocably adjudged when the bond of 
marriage has already been dissolved by death. The reason for 
this is because Canon 1903, stating a general rule that cases 
affecting the state of persons, such as matrimonial cases, never 
become irrevocably adjudged, merely restates the former law. 
Therefore, it must be interpreted according to the accepted opin
ion of commentators on the former law (cfr. Canon 6). Those 
authors, however, unanimously taught that a sentence in a matri
monial case cannot become irrevocably adjudged when obedience 
to that sentence would foster sin, which could not be prevented 
by the consent of the parties. This cannot be true, however, when 
the bond of marriage has already been dissolved by death, and 
therefore, in that case the sentence can become res judicata, or 
irrevocably adjudged. In the case before it and in which the 
Sacred Roman Rota gave this decision, a marriage at the instance 
of the man had been declared null in the court of first instance 
on grounds of force and fear. It was appealed by the defender 
of the bond to the Rota, but the man in the case died, whereupon 
the defender of the bond abandoned the appeal. The heir of the 
deceased, however, interested in the civil effects of the sentence 
of nullity of the lower court, asked to be admitted as a party. 
Thereupon the promoter of justice asked whether that sentence 
had not already become irrevocably adjudged because of the dis
solution of the bond by the death of one of the parties, and also 
because of the abandonment of the appeal by the defender of the 
bond (cfr. Canon 1902, n. 2). The Sacred Roman Rota, giving 
the foregoing explanation, decided that the sentence of nullity 
of the lower court had already become irrevocably adjudged as 
regards the civil effects because of the death of one of the parties, 
and also because of the abandonment of the appeal by the de
fender of the bond.27

Chapter VII

OF THE CASES EXCEPTED FROM THE FORMALITIES 
OF AN ORDINARY TRIAL

ONC cruea.

1895. If an impediment of disparity of cult, orders, solemn 
vow of chastity, valid marriage bond, consanguinity, affinity,

27 June 20, 1920; Acta Ap. Sedis, XIV, 600. 
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or spiritual relationship rendered a marriage invalid, and the 
existence of the impediment can be proved from a certain and 
authentic document which cannot be contradicted or objected 
to, and there is the same certainty that no dispensation from 
these impediments was granted, the above-mentioned formalities 
of a trial need not be observed. After consultation with the 
defensor vinculi and the summoning of the parties, the Ordinary 
may declare the nullity of the marriage (Canon 1990).

The Committee for the Authentic Interpretation of the Code 
has declared that (a) the excepted cases in Canon 1990 are set 
clown laxative and not demonstrative (that is, only the cases 
mentioned are included in the provision of this Canon) ; (b) the 
process described in it is judicial and not merely administrative; 
and finally (c) the vicar general, even with a special mandate 
from the bishop, is not included under the term “Ordinary” 
used in Canon 1990.28 While, according to what has been said 
above, the process set down in Canon 1990 in reference to dec 
larations of nullity of marriage, brief and summary though i 
is, is a true judicial process and not merely an administrative 
one, the Committee for the Authentic Interpretation of the Code 
has declared that cases of separation of the parties spoken of in 
Canon 1131, § 1, are to be decided by administrative procedure, 
unless the Ordinary, either ex officio or at the request of the 
parties, prescribes otherwise.29

1896. As to a marriage made invalid because of the non- 
observance of the canonical form of marriage, the Committee for 
the Authentic Interpretation of the Code has declared as follows: 
(1) if after the promulgation of the “Ne Temere,” or in places 
subject to the Tridcntine Law of the Constitution “Tametsi,” 
two Catholics (2) or, if under the same circumstances a Catho
lic and a non-Catholic contracted marriage either before an 
heretical minister or before the civil magistrate, (3) or, if two 
apostates from the Catholic faith married each other either be
fore a non-Catholic minister of religion or before a civil magis
trate, and the Catholic party after having obtained a civil 
divorce returns penitently to the Church and wishes to contract 
marriage with a Catholic before the Church, no matrimonial trial 
is necessary nor the intervention of the defensor vinculi, but the

£S December 6, 1943; Acta Ap. Sedis, XXXVI, 94.
89 June 25, 1932; Acta Ap. Sedis, XXIV, 2S4. 
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case may be decided by the Ordinary or by the pastor after con
sultation with the Ordinary, provided the facts are ascertained 
by careful investigation.30 A private reply of the Holy Office of 
April 20, 1931, to the Bishop of Harrisburg indicates that, if a 
Protestant married an unbaptized person and they were later 
divorced and one of them now wishes to marry a Catholic, he or 
she can ask for a decision, according to Canons 1990-1992, on 
the validity of the first marriage because of disparity of cult in 
order to ascertain his or her freedom of state to contract a new 
marriage with a Catholic party.31

1897. In the cases mentioned in Canon 1990 the proof of the 
impediment must be furnished by a document which is beyond 
suspicion both as to its authenticity and veracity. There is little 
difficulty, as a rule, in proving the reception of sacred orders, 
solemn religious profession, an existing marriage, consanguinity, 
affinity, and spiritual relationship, for these facts are ordinarily 
provable from public records. The impediment of disparity of 
cult creates some difficulty, for, while the baptism of one party 
can as a rule be proved from the public records (unless, through 
carelessness of the minister, no record was made or through ac
cident the record has been destroyed), it is difficult to understand 
how the non-baptism of the other party can be proved by docu
ment. This difficulty has been solved by the Committee for the 
Authentic Interpretation of the Code, which has declared that 
the certainty of the impediment and therefore of the nullity of 
the marriage, required to apply the provision of Canon 1990 to 
the cases mentioned, may be established not only by means of an 
authentic document, but also by means of any other legitimate 
proofs.32 Vlaming justly remarks that only positive facts can be 
proved by the records or documents, while a negative fact (e.g., 
non-reception of baptism) must be established by other proofs 
and legitimate presumptions.33

If marriage was contracted before a priest who had no au
thorization to witness marriages in the parish where the mar
riage took place, the Code does not except the case from the 
ordinary form of matrimonial trials. Nevertheless, the invalidity 
is apparent as soon as it is proved that the priest was not an

30 October 16, 1919; Acta Ap. Sedis, XI, 479.
31 Ecclesiastical Review (January, 1932), 72.
“June 16, 1931; Acta Ap. Sedis, XXIII, 353.
““Preelect. Jur. Matr.,” II, n. 803.



CANONS 1991-1992 387

authorized witness of the marriage, and further trial would seem 
to be superfluous. In cases in which the lack of authorization is 
very evident, the priest’s interference is actually no more than 
the attempt of a civil magistrate to witness the marriage of a 
Catholic. Wherefore, some commentators 34 held that this case 
should be treated like the cases excepted from the form of ordi
nary trials. While the Committee for the Authentic Interpreta
tion of the Code has declared that the list of cases exempted from 
the form of ordinary trials is set down laxative and not demon
strative in Canon 1990,35 still this opinion of commentators seems 
to be confirmed by the same Committee’s declaration on mar
riages made invalid because of the non-observance of the canoni
cal form of marriage 30 (see n. 1896, above). Where, however, 
the case is complicated and depends on various circumstances 
(e.g., whether the priest was legitimately appointed as pastor, 
whether he was at the time of marriage legitimately taking the 
place of the pastor in the latter’s absence, illness, etc.), an ordi
nary trial should be instituted.

Appeal from the Declaration of Nullity

1899. In the excepted cases (cfr. Canon 1990), the bishop 
may declare the nullity of the marriage in summary proceed
ings, but, if the defensor vinculi has good reasons to maintain 
that there is no certainty about the impediments, or that prob
ably a dispensation from them has been obtained, he is obliged 
to appeal to the judge of the court of the second instance to 
whom the acts of the case must be forwarded, and who is to be 
reminded by written notice that the case in question is exempted 
from the formalities of an ordinary trial (Canon 1991).

1900. The judge of the second instance shall decide the case 
without being obliged to call anyone else than the defensor vin
culi into the case. His duty is either to confirm the sentence of 
the first Ordinary or to order that the case be tried in the form 
of an ordinary matrimonial trial, in which event he shall remand 
the case to the court of the first instance (Canon 1992). It 
should be noted that, according to a declaration of the Committee

“ Wcrnz-Vidal, “Jus Matrimoniale, “ V, n. 705; Vlaming, ‘ Prneleet- 
Jui Matr.,“ II, n. 804.

“December 6, 1943; Acta Ap. Sedis, XXXVI, 94.
"October 16, 1919; Acta Ap. Sedis, XI, 479. 
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for the Authentic Interpretation of the Code, the judge of the 
court of second instance mentioned in these two Canons is not 
only the Ordinary, but also the officialis.31

TITLE XXI

OF CASES AGAINST SACRED ORDINATION

1901. In cases in which the obligations contracted by sacred 
ordination or the validity itself of the sacred ordination is at
tacked, the bill of complaint must be submitted to the Sacred 
Congregation of the Sacraments; or, if the ordination is attacked 
on account of a substantial defect in the sacred rite, to the 
Sacred Congregation of the Holy Office. The Sacred Congrega
tion (of the Sacraments or of the Holy Office) shall decide 
whether the ease is to be discussed in the form of an ordinary 
trial or in an informal manner—the so-called via disciplinaris. 
If the Sacred Congregation decides on a formal trial, it shall 
remand the case to the tribunal of the diocese which was the 
proper diocese of the cleric at the time of the ordination in ques
tion, except in the case in which the orders are attacked on 
account of a substantial defect in the sacred rite, in which event 
the case is to be remanded to the tribunal of the diocese in which 
the ordination took place. The appeal in the case is governed 
by Canons 1594—1601. If the Sacred Congregation decides to 
discuss the case in the disciplinary way, it orders the competent 
tribunal of the diocese to institute the process for the informa
tion of the Sacred Congregation, and, after this has been sub
mitted, it renders the decision (Canon 1993).

1902. The right to attack the validity of sacred ordination 
rests equally with the cleric and the Ordinary, to whom the cleric 
is subject, or in whose diocese he was ordained. If a cleric be
lieves that he has not contracted the obligations annexed to 
sacred orders (e.g., because he was constrained by grave fear to 
receive sacred orders, cfr. Canon 214), the cleric alone can peti
tion the Holy See for a declaration of the nullity of the obliga
tions (Canon 1994).

1903. All things which are to be observed in ecclesiastical 
trials, as outlined in the First Section of Part I, Book IV, and

37 December 6, 1943; Acta Ap. Sedis, XXXVI, 94. 
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the special regulations laid down in the process of matrimonial 
cases, are with due adaptation (congrua congruis referendo) to 
be applied to cases against sacred ordination (Canon 1995). [The 
defensor vinculi sacrce ordinationis enjoys the same rights and 
has the same duties as the defensor vinculi mat rimoniQ (Canon 
1996).

1904. Though an action was instituted merely for the purpose 
of being freed from the obligations arising from sacred orders 
not against the validity of the ordination, the cleric is neverthe
less to be forbidden ad cautelam to exercise the sacred orders 
(Canon 1997).

1905. In order that a cleric may be freed from the obliga
tions which are attached to sacred orders, two uniform sentences 
are required. The appeal in these cases is governed by Canons 
1986-1989 on appeal in matrimonial cases (Canon 1998).

Canon 1993 states that cases concerning the validity or the 
freedom from the obligations of sacred orders are reserved to the 
Holy See. The Holy See decides first whether the case is to be 
tried according to regular court procedure or in the so-called 
disciplinary form. If ordinary court procedure is to be insti
tuted, the Holy See remands the case to the respective diocesan 
court. In cases which attack the validity of sacred orders, there 
must be a collegiate tribunal of at least three judges (cfr. Canon 
1576). If the first sentence decrees the nullity of the ordination 
or the freedom from the obligations attached to sacred orders, 
the defensor vincuh sacrce ordinationis must appeal to the su
perior court—usually the archbishop’s court, but, if the trial in 
the first instance was held in the archbishop’s court, that dioce
san court which the archbishop has once for all chosen as a court 
of appeal.1

Trial of Cases Concerning the Nullity of Sacred Orders 
or the Obligations Arising from Sacred Ordination

The Sacred Congregation of the Sacraments on June 9, 1931, 
issued an Instruction in which the rules of procedure to be fol
lowed in trying these cases are revised to agree with the Code 
and described in minute detail.1 If the petitioner in the case

1 Acta Ap. Sedis, XXIII, 457-473. A formulary for each of the steps of 
the trial, interrogatories, etc., is added to the Instruction as an appendix 
(cfr. ibid., 473-492). 
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was ordained after the Instruction of the same Sacred Congrega
tion of the Sacraments of December 27, 1930,2 he must in the 
first place be confronted with his own signed statement made 
under oath at that time regarding his intention and freedom 
from compulsion, and those who were present at that time dur
ing his examination and who declared themselves in favor of 
his ordination should also be questioned.

When cases of this kind arise, it is the mind of the Holy See 
that both the preliminary hearing and the subsequent judicial 
process be expedited by the Most Reverend Ordinaries without 
delay, for during such postponement important witnesses may 
die and evidence may be lost, causing serious detriment to the 
case. Without prejudice to the rights of the Supreme Sacred 
Congregation of the Holy Office, the Sacred Congregation of 
the Sacraments alone is competent to try cases in which the 
validity of sacred ordination is attacked, or the nullity of the 
obligations of sacred orders is claimed. Inferior judges may not 
draw up such processes without authority from the Holy See.

The petitioner for a declaration of the invalidity of sacred 
ordination may be not only the cleric himself but also the 
Ordinary to whom he is subject, or in whose diocese he was or
dained; only the cleric himself may be the petitioner for a 
declaration of the nullity of the obligations arising from sacred 
ordination. The petition in either case must be addressed to the 
Holy Father and sent to the Sacred Congregation of the Sacra
ments—more properly, although not necessarily, through the 
petitioner’s proper Ordinary who should also add his own in
formation on the case. It must clearly present all the facts and 
reasons supporting the petition, be dated and signed, and indi
cate the diocese of the petitioner’s birth or actual residence. 
The Sacred Congregation then instructs the Ordinary to conduct 
a preliminary and extrajudicial inquiry into the statements of 
the petitioner and their merits. The results together with the 
documents and the Ordinary’s own decision are to be sent to 
the Sacred Congregation. This preliminary hearing has for its 
objective the discovery of the circumstances attending the alleged 
compulsion or other influence affecting consent in order to deter
mine whether there is any probable foundation for the petition.

Acta Ap. Sedis, XXIII, 120 sqq., for religious, Dee. 1, 1931; cfr. Acta 
Ap. Sedis, XXIV, 74 sqq.
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Unless the Ordinary is already convinced that the petition is 
well-founded, the objective of the preliminary hearing is attained 
by questions put extrajudicially—that is, without official sum
mons or oath—to the petitioner and to witnesses. The results 
together with the Ordinary’s decision are to be sent to the Sacred 
Congregation, which, if on this evidence it decides that the case 
has considerable foundation, will then delegate the Ordinary to 
draw up the case in judicial form.

On receiving delegation the Ordinary must as soon as possible 
organize a court. For its personnel he may choose the officers 
already provided in his Curia, or, unless the letter of delegation 
states otherwise, he may choose others who possess the qualifica
tions required by the law. First he must appoint a defender of 
the bond of sacred orders, who must be summoned and heard at 
every step of the trial. He must also appoint a notary. If the 
Ordinary subdelegates the office of judge, he must do so in 
writing and mention the fact that the Holy See has authorized 
him to subdelegate. The Ordinary and the defender of sacred 
orders must decline to act in the trial if they have any personal 
interest in its outcome by reason of blood relationship, affinity, 
guardianship or administratorship, close friendship or great 
enmity towards the petitioner, or a chance of profit or a risk 
of personal loss. In this event the Ordinary must subdelegate 
another as judge, if he has the faculty to do so, or, if he does not 
have that faculty, he must refer the matter to the Sacred Con
gregation. The Ordinary or the subdelegated judge in the be
ginning or at any stage of the trial may designate substitutes 
to replace the judge or other officers when they are impeded 
or declared suspect. The record should always mention a sub
stitute’s intervention and state the reason for it. At the first 
session all (except the Ordinary when he personally acts as 
judge) must take the oath to discharge their duties faithfully 
and to keep secrecy.

The judge is in charge of all proceedings of the court, and 
therefore he calls it into session, fixes the date for hearings, 
summons the defender of sacred orders, the petitioner and wit
nesses, and hears their answers to the interrogatories proposed 
by the defender of sacred orders or drawn up by the court. 
Finally, he makes all rulings that in prudence he may deem 
helpful in discovering the truth. If the petitioner or witnesses 
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are outside the diocese and cannot without grave inconvenience 
come to the hearings, the judge may request the Ordinary of 
another diocese to set up a court, summon the petitioner or 
witnesses, examine them according to interrogatories prepared by 
the defender of sacred orders, and send the answers and other 
documents requested to the judge. If the same persons are in 
the diocese but cannot come to the hearings and the judge can
not go to them, he may delegate the pastor, if possible, or a 
worthy qualified priest who lives nearby to question the peti
tioner or witnesses. The letter of delegation in such cases should 
be accompanied by suitable instructions, and may expressly per
mit the delegate to appoint two other priests to accompany him, 
one to act as defender of sacred orders and the other as notary. 
The delegate must take the oath before the defender of sacred 
orders; the others take it before the delegate, and it is entered 
into the record. If the delegate cannot find another priest to 
act as defender of sacred orders, he must enter this fact into 
the record and put the questions himself. The same is to be done 
when he cannot find a priest to act as notary.

The judge, by demanding testimonial letters or other docu
ments, must inquire into the honesty and trustworthiness of 
every witness presented or summoned. Failure of the petitioner 
or any witness to appear and the reason for it must be noted 
in the record, and, if the reason for the petitioner’s failure to 
appear is contumacy, this should be declared together with his 
loss of the right to prosecute his contention, unless the public 
good (e.g., in a case of insanity) demands that the nullity be 
declared.

Whenever the presence of the defender of sacred orders is 
required, he must be summoned, or else the acts will be invalid 
unless he was present without having been summoned. If al
though summoned he was absent, the acts done in his absence 
are valid, but they must afterwards be submitted to him for his 
remarks and suggestions. He has the right and duty: to be 
present during the examination of the petitioner and the wit
nesses; to present sealed interrogatories to the judge who opens 
them during the examination and proposes the questions to the 
petitioner and the witnesses; to suggest new questions; to weigh 
and challenge the statements of the petitioner; to examine the 
documents presented and to propose whatever he deems useful 
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for the defense of the sacred orders. In the discharge of his 
office, he has the right'at any stage of the trial: to inspect the 
•record; to study all proofs and allegations so that he can exercise 
his right to refute them; to ask that other witnesses be sum
moned» or that the same ones be reexamined even after the con
clusion of the trial; to demand that other acts be drawn up and 
(when the Ordinary is not acting as the judge), if the judge 
rules otherwise, to appeal against his ruling to the Ordinary.

When the court is first convened by the judge, he announces 
the letter of the Sacred Congregation of the Sacraments author
izing the Ordinary to conduct the trial, and, if the Ordinary 
himself does not act as judge, his letter subdelegating the judge; 
also the appointment of the defender of sacred orders and the 
notary, and the designation of substitute officers. Then the 
petition of the cleric is read, after , which all take the required 
oaths. If the whole trial cannot be completed in one session, it 
is divided into other sessions, each convened and closed by the 
judge after announcing the time and place of the next unless 
he decides that the time and place of a subsequent session are to 
be determined and announced later.

A few days before the court convenes for the first or subse
quent sessions, the judge must summon the person or persons 
to be examined in the session, the defender of sacred orders and 
the notary, unless at the previous session they were invited to 
attend. The summons is always to be drawn up and served in 
accordance with the prescriptions of Canons 1712-1720. Before 
putting any questions to the petitioner, witnesses and experts, 
the judge must require of them an oath on the Book of the 
Holy Gospels to tell the truth. The examination of each is con
ducted by the judge in the presence of the defender of sacred 
orders and the notary, and is regulated by the prescriptions of 
Canons 1772-1781. The written account or record of all the 
acts and decisions of the court must be drawn up in Latin, and 
any acts (e.g., summonses, oral examinations of witnesses, etc.) 
which are done in the vernacular must afterwards be translated 
literally into Latin and entered into the record.

The scope of this trial includes everything which may prove 
or disprove the alleged invalidity of ordination on grounds of 
want of intention, or the alleged nullity of the obligations arising 
from sacred ordination on grounds of compulsion, extrinsic fear, 
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or any other defect of consent. The evidence, therefore, will con
sist chiefly in the sworn confession of the petitioner, the testi
mony of his parents and the officials of the seminary where he 
prepared for ordination, the testimony of witnesses summoned 
by the court or presented by the petitioner, and, finally, perti
nent authentic documents of any kind—even extrajudicial ones, 
such as letters written to relatives, friends or superiors before 
his ordination, certificates of physicians, and medical records of 
any hereditary illness from which the petitioner, especially be
fore his ordination, may have suffered. No document may be 
accepted until it has been proved to be authentic and genuine. 
When a physical examination of the petitioner is necessary, 
medical experts must be appointed ex officio (Canon 1979, § 1), 
who must take an oath to perform their duty faithfully and to 
keep secrecy. They must apply medical science to report to the 
court any symptoms which prove or disprove the invalidity of 
sacred ordination or the nullity of its obligations alleged by the 
petitioner.

A sacred order is presumed valid until its invalidity is estab
lished by proof to the effect that it was received with want of 
intention on the part of the petitioner. The judge and the de
fender of sacred orders, therefore, must elicit from fhe witnesses 
proof of its invalidity; in the case of alleged nullity of the 
obligations only, they must ascertain who was the author of the 
alleged compulsion as well as the facts and circumstances which 
prove that force or fear was brought to bear on the petitioner. 
When his external conduct and other circumstances form the 
basis of a legitimate argument showing the absence of intention, 
such proof is called proof from inferences and presumptions. 
They may be slight, grave, or very grave according to the degree 
of closeness of their connection with the reason for the alleged 
nullity of the sacred orders or that of the obligations only.

The petitioner’s contention of invalidity of ordination must 
be denied in the decree when the evidence fails to prove the 
alleged lack of intention. The same must be done in the case in 
which the petitioner attacks only the validity of the obligations 
on grounds of fear or other defect of consent to them, whenever 
there is a proof or presumption that the ordination and its 
obligations were subsequently ratified by him (Canon 214). The 
question of ratification is, thus, an important one in this trial. 
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Such ratification takes place when, after the fear or other influ
ences affecting consent are removed, the cleric gives subsequent 
consent to the ordination with its obligations by the exercise of 
his sacred orders, thus manifesting, even though only tacitly, the 
intention of submitting to the obligations of the clerical state 
which he saltern in confuso sees that until then he has not really 
assumed.

Ratification is not to be presumed while the case of alleged 
nullity is pending; however, after judicial decision of the case 
by decree sustaining validity, or by failure to appeal, or by 
conclusion of the proceedings on appeal, the presumption of 
ratification arises when the petitioner freely and willingly re
sumes the exercise of his sacred orders, or continues to exercise 
them, or does not try to get free of the obligations when, there 
being now no obstacle or inconvenience, he could without dif
ficulty do so. It must be said, however, that this presumption, 
too, can be offset by contrary proofs or inferences by which it 
can be shown that, in spite of such external appearance of rati
fication, there really was no intention to ratify.

Before declaring the trial closed, the judge must inquire of 
the defender of sacred orders whether he has anything else to 
ask, and of the petitioner whether he has anything more to add; 
he must also first review the entire record to determine whether 
it contains anything incomplete, contradictory or ambiguous, and 
if he finds any of these defects, he must again summon the 
petitioner or witnesses and by questioning them ascertain what 
is to be added or clarified. The defender of sacred orders also, 
before the trial is declared closed, must examine the record for 
the same purpose. When the trial is declared closed by the judge, 
the record must be surrendered to the defender of sacred orders 
for his remarks, which must declare in the first place whether or 
not the rules for these trials laid down in the Instruction of the 
Sacred Congregation of the Sacraments have been carefully ob
served. When his remarks are added to the record, the judge 
in a disciplinary manner (Canon 1993, § 1) pronounces the 
decision on the validity or nullity of the sacred ordination, or of 
its obligations only. In the latter case, if he sustains the alleged 
nullity, he must take into consideration the prescription of 
Canon 214 on ratification. For this decision a tribunal of three 
judges is not to be set up as required by Canon 1576, § 1, for 
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judicial trials, but rather the same judge who conducted the 
trial must hand down the decision giving at the same time the 
reasons for it in fact and in law. If the Ordinary did not con
duct the trial, he must now add his own decision on the petition 
to that of the subdelegated judge, and it must be entered into 
the record. Finally, the judge must send to the Sacred Congrega
tion of the Sacraments a certified and indexed copy of the entire 
record of the proceedings in the trial—that is, the record of all 
the steps of the trial, the documents, the decision of the judge 
to which is added that of the Ordinary (or if the see is vacant, 
that of the Vicar Capitular or the Administrator), and that of 
the defender of sacred orders.

PART TWO

OF CAUSES OF THE BEATIFICATION OF SER
VANTS OF GOD AND THE CANONIZATION 

OF THE BEATIFIED

1906. Causes of beatification of servants of God and the 
canonization of the beatified are reserved exclusively to the judg
ment of the Holy See. In accordance with Canon 253, the Con
gregation of Sacred Rites alone is competent in these cases. The 
local Ordinaries by their own right can do those things only 
which are explicitly committed to them in the following Canons 
(Canon 1999 ).x

These causes can proceed in two ways namely: either by the 
ordinary way of non-cult (wherein no public cult or veneration 
is claimed), or by the extraordinary way of the exceptional case 
or cult. If the cause proceeds in the ordinary way, it must be 
proved before the discussion on the virtues of a servant of God 
that no public cult was given to him, or, if given by an abuse 
(i.e., without authorization of the ecclesiastical authorities), was 
stopped. If the cause proceeds in the extraordinary way, one 
endeavors to prove that a servant of God is in possession of pub
lic and ecclesiastical cult (Canon 2000).

The causes of martyrs, whether conducted in the ordinary or 
extraordinary way, must not be presented jointly, but each cause

1 Codex pro Postulatoribus (3rd ed.), Cura Postulationis O.F.M. 
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must proceed separately, unless the martyrs suffered in the same 
persecution and in the same place. The entire process and all 
discussions which are prescribed in these cases from the introduc
tion of the cause to its termination shall deal with each martyr 
individually (Canon 2001).

In the Canons which follow, the term “Ordinaries” does not 
include the vicar-general, unless he has a special mandate 
(Canon 2002).

The veneration of saintly men and women by the Church be
gan with the martyrs of the faith. The Catholic people were 
convinced that those who had sacrificed their lives for Christ 
were glorified by God and crowned with the crown of honor 
and power becoming the faithful children of God. A peculiar 
feature of the early veneration of the martyrs is that it was not 
universal throughout the Church, but confined to the diocese or 
ecclesiastical province where the martyrs had made their su
preme sacrifice. The Blessed Mother of Christ and the Holy 
Apostles were, however, venerated universally because of the 
prominent role they held in the Church After the cessation of 
the hostilities of the Roman Empire against the Church, the 
practice developed of honoring publicly in church the memory 
of Christian men and women who had become renowned for ex
ceptional sanctity of life and zeal for the honor of God. They 
were called “Confessors.” St. Martin, Bishop of Tours (died 
397), was soon after his death honored as a saint. In Rome Pope 
Symmachus (498-514) built a church in honor of St Silvester 
and St. Martin, both Confessors The veneration of the saintly 
confessors remained mostly local, just as the cult of the holy 
martyrs, though at Rome as well as in other churches saints from 
other dioceses and countries were gradually inserted in the litur
gical books. The Roman Calendar of Saints was in the course of 
time adopted by many dioceses and countries and the rapid 
spread of the Franciscan Order over all Europe in the thirteenth 
century was instrumental in introducing the Roman liturgy into 
many places, since that Order used the liturgical books of the 
Roman liturgy.

The canonization of saintly persons by the supreme authority 
of the Church in the formal manner in which it was done later 
on, was not in vogue in the early history of the Church. Never
theless, the individual bishops and the provincial councils con
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trolled the public religious worship, and without their authority 
no person could be honored as a saint in the sacred liturgy. The 
first instance of an official canonization by the Supreme Pontiff 
is that of St. Ulrich, Bishop of Augsburg, by Pope John XV, in 
a Roman Synod in 993. Canonization, however, was not reserved 
to the Holy See until Pope Alexander III, in the year 1171, for
bade honoring with ecclesiastical cult any person without the 
sanction of the Holy See. Pope Urban VIII, by decree of the 
Sacred Congregation of Rites, March 12, 1631 {Collectanea de 
Prop. Fide, I, n. 67), forbade the bishops and all other authorities 
inferior to the Supreme Pontiff to allow the public veneration of 
any deceased person, and to take any official action in the matter 
of investigating the lives of persons reputed to have been excep
tionally virtuous or of approving the cult rendered to them by 
spontaneous demonstrations of the people, without first submit
ting the matter to the Apostolic See to which alone the pro
nouncement of beatification or canonization is reserved. The 
Constitution “Coelestis Hierusalem” of Pope Urban VIII, July 
5, 1634 (Gasparri, “Fontes Cod. Jur. Can.,” I, 402) repeated the 
same precepts as the above decree of the Sacred Congregation of 
Rites and. among other points, decreed that when people make 
votive offerings to a church in the form of tablets, pictures, etc., 
claiming that they have obtained a favor through the invocation 
of a servant of God who has not yet been placed in the catalogue 
of saints or blessed by the Church, the rector of the church where 
the offering is made should accept it and take down the testimony 
of the donor and others concerning the fact which is claimed to 
be miraculous and then report the matter to the local Ordinary, 
and if he approves of it, the tablet or other offering together with 
the testimony is to be preserved in a secure place outside the 
church so that they may be examined in a future cause of beatifi
cation or canonization, if it please God that such step be taken 
later on.

The Code of Canon Law confirms the former law, stating 
expressly in Canon 1999 that the causes of beatification and 
canonization are reserved exclusively to the Apostolic See. The 
Code distinguishes between the ordinary process of beatification 
and the extraordinary process. In the first, the holiness of life 
or the fact of martyrdom and the miracles wrought at the invo
cation of a servant of God are the principal points to be proved. 
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It must also be proved that no public cult has been bestowed 
on the servant of God (i.e., no cult has been approved by the 
bishop), and that public veneration started by the people has 
been stopped by the bishop. The extraordinary process of beati
fication can take place only with regard to servants of God whose 
public veneration had been practised for a hundred years or 
more prior to the issuance of the Constitution of Pope Urban 
VIII (July 5, 1634) and after the pontificate of Pope Alexander 
III, who died in 1181 (cfr. Canon 2125).

The ordinary process of beatification is divided into a pre
liminary or preparatory process and the final process (also called 
Apostolic process). The Code gives authority to the local Ordi
naries to institute the preliminary process which comprises: (1) 
the gathering of the writings of the servant of God; (2) testi
mony of the reputation for holiness of life, of his virtues gen
erally, of the fact of martyrdom, of miracles claimed to have 
been wrought at his invocation; (3) testimony that no public 
cult has been bestowed on the servant of God by permission of 
the bishop, and that spontaneous public veneration by the people 
has been suppressed by the bishop. The acts of the preliminary 
process must be forwarded to the Sacred Congregation of Rites 
which has to review each of the three acts of the process sepa
rately. After this, the Sacred Congregation decides in an ordi
nary and full meeting whether the cause is to be recommended 
to the Supreme Pontiff for the institution of the Apostolic proc
ess. If they decide to recommend the case to the Holy Father, 
and he approves of it, he issues the Utt era rcmissoriales by which 
five judges in the diocese from which the case was submitted are 
appointed with authority to institute the Apostolic process.

The delegated judges who conduct the Apostolic process must 
establish: (1) the reputation concerning holiness of life, miracles 
or martyrdom; (2) the fact of the practice in a heroic degree of 
the virtues, the fact of each miracle alleged in the preliminary 
process, and, in case of martyrs, the fact of martyrdom and its 
cause. The acts of the process are forwarded to the Sacred Con
gregation which examines the validity of the acts and with pre
vious permission obtained from the Supreme Pontiff renders a 
decision on the validity of the Apostolic process. Following this 
decision, the evidence of the virtues, or the martyrdom and its 
cause, and the evidence on the miracles are submitted to scrutiny 
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three times by three different committees of the Sacred Congre
gation: (1) the congregatio antepreuparatoria, (2) the congrega
tio praeparatoria (3) the congregatio generalis. If the first (i.e., 
the proofs of the virtues or the martyrdom) has successfully 
passed the three stages, a decree is issued that the heroic degree 
of the virtues or the martyrdom has been proved. After this de
cree, the proof of the miracles has to go through the three com
mittees, and, if they are found to be true miracles, a decree or 
decision to that effect is issued. Then the discussion in presence 
of the Supreme Pontiff follows on the question whether one may 
safely proceed to the beatification of the servant of God. The 
Holy Father alone decides this question after having heard the 
opinion of the Consultors and Cardinals of the Sacred Congrega
tion of Rites. Finally, the decree of beatification is issued by the 
Supreme Pontiff.

TITLE xxn

OF SOME PERSONS WHO TAKE PART IN THESE 
PROCESSES

Chapter I

OF THE ACTOR AND POSTULATOR

1907. Any individual member, or any legitimate body of the 
faithful, has the right to petition that a cause be taken up by 
the competent tribunal. If the petition is admitted by the legiti
mate and competent authority of the Church, the petitioner 
thereby7 obtains the right to promote the cause legitimately and 
conduct it to the end. The local Ordinary can either ex officio 
or upon request draw up the cause of beatification (Canon 2003). 
With reference to his faculties, see below, Canons 2038-2064.

The actor (or petitioner) may7 act either in person or through 
a proxy legitimately appointed for the purpose; women may 
act only through a proxy The person who conducts the ease in 
the competent court is called the postulator. Whether he acts in 
his own name or in the name of another, the postulator must be 
a secular or religious priest, who has a fixed residence in the 
city of Rome (Canon 2004).
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1908. There may be only one postulator in each case. Nobody 
except the postulator has the right to appoint by legitimate man
date substitutes, who are called vice-postulators (Canon 2005). 
The postulator as well as the vice-postulators, if they act in the 
case by mandate of another, must exhibit their mandate to the 
court, before they are allowed to exercise their office. The man
date of the postulator must be drawn up in accordance with 
Canon 1659 (cfr. above, n. 1633), and it is not considered legiti
mate unless it has been accepted by the Sacred Congregation, 
and entered in its acts. The mandate of the vice-postulators must 
be inspected and accepted by the court, in which they exercise 
their office (Canon 2006).

1909. The postulator has the following duties:
(1) to conduct the cause before the competent judges;
(2) to make the necessary expenditures. However, money 

collected from the faithful for the expenses of the cause must 
be administered in accordance with the instructions of the Apos
tolic See;

(3) to give to the court the names of the witnesses and the 
documents;

(4) to draw up and submit to the promotor fidei the points 
on which the witnesses in the processes are to be interrogated 
(Canon 2007).

The mandate of the postulator who acts in the name of 
another expires for the same reasons as the mandate of other 
proxies expires in law (Canon 2008). Canons 1663-1664 dis
cuss the various ways in which such mandates are terminated.

Chapter II

OF THE CARDINAL RELATOR, PROMOTERS OF THE FAITH 
AND SUB-PROMOTERS

1910. In the causes which are tried by the Sacred Congrega
tion, one of the Cardinals of the Congregation shall be designated 
by the Supreme Pontiff to act as relator or ponens. His office 
demands that he devote special attention to the cause, and re
port in the plenary or ordinary meeting of the Sacred Congre
gation all things which seem to favor or prejudice the cause 
(Canon 2009).
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1911. The promoter of the faith must take part in every pro
ceeding, and he must always be summoned in accordance with the 
precept of Canon 1587. The promoter of the faith in the Sacred 
Congregation of Rites has the title of General Promoter of the 
Faith, and the Assessor of the same Sacred Congregation who 
assists him has the title of General Sub-Promoter of the Faith 
(Canon 2010).

Outside the Sacred Congregation, a promoter of the faith 
may be appointed either for all causes or for a particular one 
only. The General Promoter of the Faith and the General Sub
Promoter are chosen by the Supreme Pontiff. Promoters of the 
faith in the diocesan courts are nominated by the General Pro
moter, if they are to act in an Apostolic process, and have then 
the title of sub-promoters; if they act in the proceedings which 
the local Ordinaries may institute of their own right, they shall 
be appointed by the Ordinaries before they issue the decree 
spoken of in Canon 2043 (Canon 2011).

1912. The promoter of the faith shall draw up plain, purely 
historical interrogatories, which shall be framed, not to elicit a 
certain answer from the witness, but in such a manner that the 
truth may be ascertained also regarding the points proposed by 
the postulator. The interrogatories are to be submitted to the 
judges under obligation of secrecy. The promoter must, more
over, insist that witnesses be summoned ex officio, and must 
offer proper objections to the testimony. The judge also can 
ex officio call witnesses who were not asked for or are even ob
jected to by the promoter, but must inform the promoter of his 
action (Canon 2012).

Chapter III

OF THE NOTARY, CHANCELLOR AND ATTORNEYS

1913. In all processes, whether conducted by the Apostolic 
See or by the local Ordinary7 in his own right, a notary or actu
ary must be present. The notary in the Sacred Congregation 
must be one of the Prothonotaries de numero participantium 
(Canon 2013).

Religious cannot validly exercise the office of notary, except 
in case of necessity, and in the causes of their own organization 
they are always excluded (Canon 2014).
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In processes conducted by the local Ordinary outside the 
City of Rome, the notary of the Curia may discharge the office 
of notary. In the City of Rome the Prothonotary of the Sacred 
Congregation exercises the office of notary, and in his absence 
the notary of the Vicariate of the City (Canon 2015).

1914. An assistant may be assigned to the notary (the so- 
called adjunctus). This assistant helps in comparing copies with 
the original acts and transcripts with the autographic documents 
preserved in libraries, archives, etc. (Canon 2016).

The assistant notary and the Chancellor of the Sacred Con
gregation must be priests of unblemished character and above all 
reproach; the chancellor should also b*e a Doctor of Canon Law 
(Canon 2017).

1915. The attorneys and proxies in the causes of beatifica
tion and canonization conducted by the Sacred Congregation 
must have obtained the degree of Doctor of Canon Law and at 
least the Licentiate in Sacred Theology, and they must have 
made an apprenticeship with some one of the attorneys of the 
same Sacred Congregation or with the General Sub-Promoter 
of the Faith; the attorneys must in addition have the legitimate 
title of attorney of the Roman Rota (Canon 2018).

TITLE xxm

OF THE PROOFS TO BE SUPPLIED IN THESE 
PROCESSES

Chapter I

OF PROOFS IN GENERAL

1916. In these causes the proofs must be altogether complete, 
and none are to be admitted except those which are established 
by means of witnesses or documents (Canon 2019).

To prove that cult was never offered to a servant of God, at 
least four witnesses are necessary. To prove the reputation for 
virtues, martyrdom and miracles, eight witnesses at least are 
required who may be singular in the sense of the so-called cir
cumstantial singularity (i.e., various witnesses who witnessed 
different circumstances of the same fact); besides, at least two 
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witnesses must be summoned ex officio. To prove virtues or 
martyrdom, eyewitnesses and simultaneous witnesses are re
quired; historical material can at most strengthen the evidence 
(Canon 2020, §§ 1-3).

1917. If in the Apostolic process there are witnesses who tes
tify as to what they heard from eyewitnesses and in the informa
tive process there are eyewitnesses, all these can be combined in 
the line of proof. If, however, there are eyewitnesses in the 
informative process and in the Apostolic process there are only 
witnesses who testify what they heard from others who them
selves had knowledge from hearsay, their testimony has only a 
more or less corroborative force, as determined by the discretion 
of the judges. In such a case the process can proceed to the dis
cussion of the miracles only if from the combined testimony of 
all the witnesses such proof is derived as to convince a prudent 
man who is judging a grave affair of the truth of the facts 
(Canon 2020, §§ 4-5).

1918. In ancient causes proceeding by the way of non-cult in 
which there are no eyewitnesses nor witnesses who obtained their 
knowledge from eyewitnesses, and in causes which proceed by 
the way of the exceptional case (i.e., cult of the servant of God), 
the virtues and martyrdom can be proved by hearsay witnesses 
and from public reputation which constitutes an unbroken tradi
tion from hearsay and by contemporary documents or monu
ments recognized as authentic. Finally, miracles must always be 
proved by eyewitnesses and simultaneous {contestes) witnesses 
(Canon 2020, §§ 6-7).

The contestes, which we render 1 ‘simultaneous witnesses,” 
are defined by Vermeersch-Creusen 1 as witnesses ‘ ‘ whose testi
mony is in conformity with the testimony of other witnesses, 
whether they are eyewitnesses or heard the facts directly from 
trustworthy eyewitnesses.”

1919. Immemorial cult is proved by authentic memorials 
which antedate by one hundred years or came into existence in 
the century prior to the Constitution of Pope Urban VIII, pro
mulgated in the year 1634. provided they relate facts which 
happened at least one hundred years previously, and are sup
ported by an uninterrupted tradition of the people (Canon 
2021). A cult of very long standing {longissimi temporis) per-

1 * ‘Epitome,’’ III (2nd ed., 1925), n. 314, ad. 3. 
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mitted by the Apostolic See is proved by coeval documents 
(Canon 2022).

Chapter II

OF WITNESSES AND EXPERTS

1920. In processes of beatification all the faithful except 
those specified in Canon 2027, nn. 1-3, are bound, even though 
not summoned as witnesses, to bring to the notice of the Church 
those things which in their opinion disprove the virtue, or mir
acles, or martyrdom of a servant of God (Canon 2023). As wit
nesses must be summoned by the promoter of the faith, though 
not proposed by the postulator, especially all those who lived or 
associated with the servant of God (Canon 2024).

1921. Unless they already know that they are to be sum
moned as witnesses, all persons mentioned in Canons 2023-2024 
must inform their proper Ordinary by letter whether they have 
been associated with the servant of God, and briefly explain 
whether they know of some peculiar fact which should be re
vealed, and what it is; the Ordinary shall forward these letters 
to the promoter of the faith.

Religious men and women shall seal these letters, and trans
mit them immediately and directly to the Ordinary or to the 
promoter of the faith, or shall hand them to the confessor, who 
shall see that they are forwarded as soon as possible to the Ordi
nary or to the promoter of the faith.

Illiterate persons shall explain the matter to the pastor, who 
shall report it to the Ordinary or the promoter of the faith 
(Canon 2025).

1922. Religious superiors are under grave obligation to see 
that all their subjects who are obliged to testify do so, but shall 
beware of urging them either directly or indirectly to testify in 
one manner rather than in another (Canon 2026). Thus, supe
riors are strictly forbidden to influence their subjects to conceal 
the faults of a servant of God and speak only of his good char
acteristics, or vice versa.

Qualifications of Witnesses

1923. Blood-relations, relations by marriage, servants, here
tics and infidels may be admitted as witnesses.
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The following may not be admitted as witnesses:
(1) the confessor in accordance with Canon 1757, n. 3, b;
(2) the postulator, the attorney or procurator in the cause 

during the time of their office; if they have altogether withdrawn 
from their office, they may be admitted, but their testimony has 
merely corroborative force;

(3) persons who at any time held the office of judge in the 
case (Canon 2027).

1924. Physicians, who gave medical care to the person on 
whom a miracle is said to have been performed, must be intro
duced as witnesses when there is question of miracles. If they 
refuse to appear in court, the judge shall procure at least a 
written and sworn statement about the illness and its course 
which is to be inserted in the acts of the cause, or he shall have 
their opinion taken by a person appointed for that purpose, and 
that person shall afterwards be examined (Canon 2028). In 
their testimony, the witnesses must state the reasons for their 
personal knowledge of the things they assert; otherwise their 
testimony shall not be considered as of any value (Canon 2029). 
To prove the reputation for sanctity or the martyrdom of a serv
ant of God who belonged to some religious organization, it is 
necessary that at least one-half of the witnesses be persons out
side such organization (Canon 2030).

Experts

1925. When there is need of the testimony of experts, the 
following rules shall be observed:

(1) there must be at least two experts, who shall be unknown 
to each other, and they shall investigate as pointed out in n. 4 
of this Canon;

(2) they shall be appointed either by the court by a plurality 
of votes after consultation with the promoter of the faith, or, if 
they are to act for the Sacred Congregation, by the Cardinal 
Ponens after consultation with the Promoter General of the 
Faith. Those who have been witnesses in the cause must he 
always excluded from acting as experts;

(3) the postulator shall not be informed of the persons 
chosen as experts, and the experts shall keep their appointment 
secret;
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(4) the experts shall make their investigations individually* 
and separately, unless the judge for a good reason, and with the 
assent of the promoter of the faith, allows them to institute their 
investigations jointly;

(5) each expert shall give a written report of his individual 
investigation; then they shall be separately questioned,' even 
though they conducted the investigation jointly (Canon 2031).

Chapter III

OF THE DOCUMENTS TO BE SUBMITTED IN THE PROCESS

1926. The documents on which the postulator relies must be 
submitted to the tribunal in complete form. The tribunal may 
also demand from the postulator other documents which in the 
judgment of the court may serve to reveal the truth (Canon
2032) .

1927. Extrajudicial testimonies made in writing, whether by 
persons whom the postulator had presented to the court to testify 
on the virtues or the martyrdom of a servant of God, or by other 
persons whom the postulator proposed as witnesses, may not 
(even though presented in the processes) be counted among the 
documents which in the judgment of the sanctity or the martyr
dom of a servant of God have the force of proof. Nor do eulogies 
at the funeral and necrologies written or printed immediately 
after the death of a servant of God constitute legitimate proof. 
Much less do the testimonies of men, no matter how illustrious, 
prove anything regarding the virtues and works of a servant of 
God, if they were written, not spontaneously, but at the request 
of friends during the lifetime of the servant of God (Canon
2033) . Persons who exhibit documents must establish their 
origin and authenticity (Canon 2034).

1928. Histories do not have the value of documents, unless 
they are based on documents which have been presented in the 
process. If some men of great authority have made use of docu
ments now exhibited in the cause and have approved of them, 
their testimony can be adduced merely to confirm the authen
ticity and authority of the documents (Canon 2035).

Historical documents, whether in manuscript or printed 
form, by which the postulator endeavors to prove the virtues of 
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a servant of God or the antiquity and uninterrupted continua
tion of the cult given to him, shall be inserted in the acts of the 
process, forwarded to the Sacred Congregation, and examined by 
experts. If, however, any of these documents be kept in a library 
or in archives from which they cannot be removed, a copy or a 
photoprint shall be made with the written testimony of the 
notary of the tribunal as to its authenticity. If this also cannot 
be done, the matter shall be referred to the Sacred Congregation, 
which shall appoint experts to examine the documents in the 
place where they are preserved (Canon 2036).

TITLE XXIV

OF THE PROCESS OF BEATIFICATION OF SERVANTS 
OF GOD BY THE WAY OF NON-CULT

1929. The judges, promoter of the faith and sub-promoters, 
the notary and his assistant, who participate either in the proc
esses conducted by the authority of the local Ordinaries or in 
those conducted by delegates of the Holy See, must at the be
ginning of every process take an oath according to the formula 
prescribed by the Sacred Congregation that they shall discharge 
their office faithfully, shall keep the secret until the publication 
of the process, and shall not accept donations of any kind. The 
Ordinary, though not acting as judge, is nevertheless bound to 
take the oath to keep secrecy. Besides the oath of secrecy, the 
witnesses must before examination take the oath to tell the truth, 
and, after they have given testimony, the oath as to the truth of 
the statements made: no witness is excepted nor dispensed from 
these oaths. Experts, interpreters, revisers, and copyists must 
take the oath to discharge their offices well, before they enter on 
their duties, and, after they have done their work, they must 
affirm under oath that they have faithfully done their duty. The 
messenger also shall take the oath that he will perform his work 
faithfully. The postulators and vice-postulators must take the 
juramentum calummoe—that is, swear that they shall speak the 
truth throughout the entire process and shall not act fraudu
lently in any manner. In processes before the Sacred Congrega
tion, its own proper law as to the taking of oaths shall be ob
served (Canon 2037).
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Chapter I

OF THE PROCESSES CONDUCTED BY THE LOCAL 
ORDINARY IN HIS OWN RIGHT

1930. Before the cause of beatification of a servant of God 
can be presented to the Holy See, legal proof must be furnished 
of the purity of the doctrine in his writings, of his reputation 
for sanctity, virtues and miracles or martyrdom, of the absence 
of any obstacle which might peremptorily bar his cause, and 
finally that no public cult has been paid to him. If, therefore, 
the Ordinary judges that the petition should be admitted, he 
shall at the petition of the postulator: (1) examine the writings 
of the servant of God; (2) start the informative process regard
ing the reputation for sanctity, virtues in general or martyrdom, 
regarding the cause or motive of the martyrdom, and regarding 
the miracles; (3) institute the process to prove non-cult (Canon 
2038).

1931. The competence to institute the foregoing proceedings 
is vested in the Ordinary of the place in which the servant of 
God died, or where the miracles took place; however, an Ordi
nary who is related to the servant of God (de gente) may not 
in person conduct the process. If the process regarding the repu
tation for sanctity or martyrdom was completed thirty years 
before, but the cause was for any reason interrupted prior to its 
legitimate introduction before the Holy See, the same Ordinaries 
or their successors have the right to institute the informative 
process over the continuation of the reputation for sanctity or 
martyrdom (Canon 2039).

1932. The tribunal consists of the president, who is the Ordi
nary himself or a priest delegated for this purpose. If the Ordi
nary delegates a priest to preside, he must also appoint two other 
judges from among the synodal examiners. The Ordinary shall 
designate the president of the tribunal by decree, whether he 
himself fills that position or appoints a delegate with two asso
ciate judges, and in the same decree he shall appoint the pro
moter of the faith and the notary (Canon 2040).

1933. The sessions of the court for the taking of oaths and 
the examination of witnesses shall, in so far as possible, be held 
during the daytime and in a sacred place. After every session, 
the acts of the cause must be closed and sealed with the seal of
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the judge, and may not be opened again until the judge has in 
the next session examined his seal and found it entire and intact; 
if the seal has been tampered with, the judge shall refer the mat
ter to the Sacred Congregation (Canon 2041).

ARTICLE I.—OF THE EXAMINATION OF THE WRITINGS OF 
A SERVANT OF GOD

1934. By the term “writings” are meant not only unpub
lished works of a servant of God, but also those which already 
have been printed; also sermons, letters, diaries, autobiographies, 
and everything that he wrote personally or through another 
(Canon 2042).

1935. The Ordinary shall issue a public edict which is to be 
read, if possible, in all parishes of his diocese or published in 
another appropriate way, commanding all persons who have writ
ings of the servant of God to forward them to the court, and 
recalling and emphasizing the precepts of Canons 2023-2025. 
If the servant of God belonged to a religious organization, the 
edict must be published also in every house of such organization, 
and the superiors are obliged under grave obligation to see that 
this publication takes place, with explicit mention of the precept 
of Canon 2025, § 2, and that all who are in possession of writings 
shall forward them to the court. The promoter of the faith has 
the duty to insist on the publication of the edict also in other 
places, wThere there is hope that somebody may be found 'who has 
some writing of the servant of God (Canon 2043).

1936. The Ordinary shall examine carefully the writings of 
a servant of God, not only when requested by the postulator of 
the cause, but also ex officio. If some writings are found in an
other diocese, the judge shall request the Ordinary of such dio
cese to examine them personally as required by law, and forward 
them to him together with the acts of the examination (Canon
2044) .

If some of the possessors desire to retain autograph writings, 
the notary shall have an authentic copy made of these writings, 
and forwarded to the Sacred Congregation together with the 
process. With regard to writings preserved in libraries and 
archives, the precepts of Canon 2036 are to be observed (Canon
2045) .

The notary shall make a careful record of the number and 
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nature of the writings and of the acts bearing on their examina
tion. These acts must moreover be signed by the Ordinary 
or his delegate and by the promoter of the faith, and must be 
closed with the seal of the Ordinary (Canon 2046).

1937. The postulator shall take an oath before the Ordinary 
that he will diligently examine the writings, and after the ex
amination that he has truly done so. If the servant of God is 
a woman who belonged to some religious organization, the su
preme head of the organization or the abbess of a monastery shall 
take the oath that she has diligently examined the writings, that 
she has given to the court all the writings of the servant of God 
in her possession, and that she does not know of any other writ
ings of the servant of God that are possessed by any one of her 
subjects or any other persons (Canon 2047).

1938. If the cause of a martyr is in question, the examination 
of his writings may take place even after a committee for the 
introduction of the cause before the Sacred Congregation has 
been appointed; the Promoter General of the Faith shall give 
instructions in reference to this examination (Canon 2048).

ARTICLE U.—OF THE INFORMATIVE PROCESS
1939. The informative process is conducted by the Ordinaries, 

and, if it has not been begun within thirty years after the death 
of the servant of God, no proceedings may be instituted before 
it is proved that there has been no fraud or malice or culpable 
negligence (Canon 2049).

1940. In the examination of the witnesses on the reputation 
for sanctity, martyrdom, and miracles of the servant of God, the 
precepts of Canons 2019-2020 shall be observed. It is not neces
sary that the virtues, martyrdom, and miracles be specifically 
established: it suffices if the general fame or reputation of the 
servant of God is proved to be spontaneous, not artificial or 
created by human endeavor, but coming from righteous and seri
ous-minded persons, and that it was continuous, increased in the 
course of time, and is still in vogue with the greater portion of 
the people After the general questions have been put to the wit
nesses as outlined by Canon 1774, the judge shall first of all ask 
them what knowledge they possess of the life, virtues, miracles, 
or martyrdom of the servant of God, how they obtained this 
knowledge, and whether they know that there is public rumor 
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concerning these things; after this, they shall be questioned 
according to the interrogatories prepared by the promoter of the 
faith and on the points or articles offered by the postulator 
(Canon 2050).

1941. The informative process cannot be closed until after 
the promoter of the faith has examined all the letters sent to 
him in accordance with Canon 2025, and has ascertained that the 
persons spoken of in Canons 2023-2025 have been examined 
(Canon 2051).

When the court is of the opinion that all proofs, both from 
the examination of witnesses and the exhibition of documents, 
have been collected, and all the writings of the servant of God 
which could be procured are now in the acts of the case, it shall 
after consultation with the promoter of the faith warn the postu
lator that, if he has anything else to present, he must do so 
within a fixed period of time. After the lapse of that period, the 
process is closed (Canon 2052). After this, the notary at the 
command of the judge, provided the promoter of the faith does 
not object, shall publish the process, which shall be given to a 
scribe or secretary appointed by the court to make a copy of the 
same (Canon 2053). The copy of the process—or the transump
tum, as it is called—shall be written by hand like the original 
acts (Canon 2054).

1942. The copy shall be compared with the original by the 
notary and his assistant in the presence of one of the judges and 
of the promoter of the faith; after the collating of the copy, the 
notary, judge and promoter of the faith shall sign and seal it in 
proof of its authenticity (Canon 2055) The original acts are 
closed and sealed and deposited in the archives of the Curia; 
they may never be opened without permission of the Apostolic 
See. The copy is enclosed and sealed with the seal of the Ordi
nary, and the notary shall prepare in duplicate a document testi
fying to this act, one copy being sent to Rome, and the other 
preserved in the archives of the Curia (Canon 2056).

ARTICLE IU.—OF THE PROCESS REGARDING NON-CULT
1943. Besides the witnesses produced by the postulator, the 

court shall introduce two other witnesses ex officio, and question 
all whether public cult was ever given to the servant of God 
(Canon 2057).
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The court shall, moreover, go to and carefully inspect the 
tomb of the servant of God, the room in which he lived or where 
he died, and other places, if there be any, where one might justly 
suspect that signs of public cult may be found (Canon 2058). If 
in the course of the process there appear serious indications that 
public cult has in the meantime been given to the servant of God, 
the promoter of the faith shall insist that further investigations 
be made into this matter (Canon 2059) The court shall decide 
by its sentence whether or not cult has been given to the servant 
of God (Canon 2060).

ARTICLE IV.—OF TRANSMISSION TO THE SACRED CONGRE
GATION OF THE PROCESS ON THE WRITINGS OF THE 

SERVANT OF GOD, OF THE INFORMATIVE PROCESS, 
AND OF THE PROCESS OF NON-CULT

1944. As soon as the Ordinary has finished the examination 
of the writings, he shall forward these writings to Rome, to
gether with an account of the proceedings taken in the examina
tion, called the processiculus diligentiarum 1 (Canon 2061). If 
after the examination of the writings of a servant of God other 
writings are discovered in the course of the process, these must 
be forwarded at once to the Sacred Congregation, and no further 
steps in the case can be taken until these writings have been in
spected (Canon 2062).

1945. The copj' of the informative process (cfr. Canons 2053- 
2056) shall be given by the Ordinary to the postulator for trans
mission to the Sacred Congregation. Together with the copy he 
shall also send a letter from the judges to the Sacred Congrega
tion and a letter from the diocesan promoter of the faith to the 
Promoter General of the Faith, so that the Sacred Congregation 
may be informed both as to the credence to be given to the wit
nesses and of the legitimate execution of all the acts. The Ordi
nary shall also forward a description of the form of the seal with 
which he sealed the copy, or a copy of the seal (Canon 2063).

The acts of the process regarding non-cult also shall, upon its 
completion, be transmitted by the Ordinary to the Sacred Con
gregation through the postulator (Canon 2064).

‘That is, a juridical report of the ways and means employed in the 
examination of the writings.
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Chapter II

OF THE INTRODUCTION OF THE CAUSE BEFORE 
THE SACRED CONGREGATION

ARTICLE I.—OF THE REVIEW OF THE WRITINGS

1946. As soon as the writings of a servant of God have been 
received at Rome, they are to be examined. The Sacred Congre
gation, however, shall make proper investigation whether there 
are perhaps other writings, besides those exhibited, to be found 
in the hands of private individuals or in public archives (Canon 
2065).

In every individual cause the examiners of the writings shall 
be selected by the Cardinal Ponens after consultation with the 
Promoter General of the Faith, and their names shall be kept 
secret. To this office priests shall be appointed who are at least 
Doctors of Theology; or, if priests of a religious organization 
are appointed, they must have received an equivalent title 
(Canon 2066). The writings of the servant of God shall be 
given to the chosen examiners by the secretary, and every writ
ing shall be examined by two examiners, who are unknown to 
each other. If the writings are very numerous, there is no objec
tion to dividing them into several parts, and having each part 
examined by distinct examiners (Canon 2067).

1947. The opinion of the examiners must state whether there 
is anything in these writings which contravenes faith or good 
morals, and point out in a general way what characteristics, vir
tuous habits or defects of the servant of God are suggested by 
his writings. This opinion shall be given in writing and sup
ported with arguments and reasons (Canon 2068). If the opin
ions of the examiners differ, a third examiner shall be appointed 
in the manner specified in Canon 2066, and he shall examine the 
writings in the same manner as the other examiners (Canon 
2069).

1948. The Promoter General of the Faith shall propose for 
the discussion of the Cardinals of the Sacred Congregation any 
objections that he may have taken from the writings of the 
servant of God and the report of the examiners (Canon 2070). 
If it should be proved with certainty that the writings of the 
servant of God contain something which is not in absolute har
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mony with the faith, or something which at the present time 
might scandalize the faithful, the Roman Pontiff, after taking 
the vote of the Cardinals on the question and considering all cir
cumstances of the case, shall decide whether the cause is to pro
ceed (Canon 2071). A favorable decision of the Supreme Pontiff 
does not imply an approbation of the writings, and does not pre
vent the Promoter General of the Faith and the consultors from 
proposing objections from the writings in the discussion of the 
virtues of the servant of God (Canon 2072).

ARTICLE II.—OF THE DISCUSSION ON THE INFORMATIVE 
PROCESS

1949. When the informative process drawn up by the Ordi
nary is received in Rome, the integrity of the seals is examined 
by the Prothonotary of the Sacred Congregation, and, if there is 
no objection (e.g., that the parcel has been tampered with in 
transit), the Roman Pontiff issues a special decree to the effect 
that the package be opened before the Cardinal Prefect of the 
Sacred Congregation, who then gives the acts of the process to 
the chancellor to be copied (Canon 2073). If necessary, the 
Cardinal Ponens shall have a translation of the process made by 
an approved translator in Rome, and shall afterwards submit 
the translation to an examiner (Canon 2074).

The copy of the process sent by the Ordinary shall be pre
served in the archives of the Sacred Congregation, and the copy 
shall after proper legal endorsement by the chancellor be given 
by him to the postulator (Canon 2075).

1950. The attorney and the procurator shall make a summary 
of the process (or, if there are several, of all the processes), and 
a brief based on this summary. To the summary must be added 
the affidavit of the Sub-Promoter General of the Faith to the 
effect that the summary agrees with the acts submitted to the 
Sacred Congregation (Canon 2076).

1951. Letters from persons occupying distinguished ecclesi
astical or civil offices or from organizations, in which the Su
preme Pontiff is petitioned to take up the cause of the beatifica
tion of a servant of God, may be usefully presented, provided 
they have been written spontaneously and are based on personal 
knowledge (Canon 2077).

1952. If, after the examination of these writings, it is decreed 
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that the cause may proceed, the Promoter General of the Faith 
shall draw up his objections to the introduction of the cause, and 
the attorney of the cause shall reply to these objections (Canon 
2078). The Promoter General of the Faith shall preface his ob
jection to the introduction of the cause with a dispassionate and 
clear synopsis of the life of the servant of God. In preparing 
this synopsis, he shall use not only the documents contained in 
the summary of the attorney and procurator, but also other docu
ments, if there are any which seem proper for the purpose 
(Canon 2079).

The objections and the answers shall be stated in brief and 
clear fashion, somewhat after the method of the scholastics, and 
in accordance with the ancient customs of the Sacred Congrega
tion (Canon 2080). Oral arguments, not only before the judges 
but also before all other persons who must vote on the case, are 
forbidden in this and in all succeeding stages of the case (Canon 
2081).

1953. The judgment on the value of the informative process 
drawn up by the Ordinary regarding the reputation for sanctity 
or martyrdom and on the absence of every peremptory obstacle 
is rendered by the Cardinals assembled in ordinary meeting; the 
Cardinal Ponens states and proposes the doubt: Whether a com
mission is to be appointed for the introduction of the cause and 
for the purpose in question (Canon 2082). If the judgment of 
the Cardinals is favorable, the Holy Father shall be petitioned 
to appoint, if he pleases, a commission for the introduction of the 
cause. If the Holy Father appoints the commission, a decree con
cerning the affair is drawn up by the Sacred Congregation and 
promulgated (Canon 2083).

1954. After the decree for the introduction of the cause has 
been promulgated, the Ordinaries cannot take any further action 
in the cause without express permission of the Sacred Congrega
tion. It is forbidden to honor with the title of “Venerable” a 
servant of God whose cause has been merely introduced, and the 
postulators must beware lest, on the occasion of the introduction 
of the cause, they do anything in honor of the servant of God 
which savors of public cult (Canon 2084).
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ARTICLE III.—OF THE DISCUSSION OF THE PROCESS ON 
NON-CULT

1955. After the commission for the introduction of the cause 
has been appointed, the Cardinals shall in an ordinary meeting 
discuss the question whether the report submitted by the Ordi
nary to the effect that no cult has been given to the servant of 
God is to be confirmed. If the decision of the Cardinals should 
declare that cult has been given to the servant of God, they may 
at their discretion, and after weighing all the circumstances, 
suspend the cause until all signs of the forbidden cult have been 
removed, and obedience has been shown to this order (for re
moval of signs of cult) for a certain time to be fixed by the 
Cardinals (Canon 2085).

1956. If the Ordinary has not yet completed the process on 
non-cult before the introduction of the cause, this process is to 
be instituted by authority of the Apostolic See. For this purpose 
the Promoter General of the Faith shall draw up interrogatories, 
which together with the remissorial letters spoken of in Canon 
2087, shall be sent by the Sacred Congregation to judges desig
nated by itself. If there is question of martyrs in whose case the 
Ordinary has omitted to institute the process of non-cult before 
the introduction of the cause, there shall be added to the remis
sorial letters for the conduct of the process on martyrdom and 
the cause of martyrdom a commission for the collection of proofs 
on non-cult, together with special interrogatories proposed by 
the Promoter General of the Faith (Canon 2086).

Chapter III

OF THE APOSTOLIC PROCESSES

ARTICLE I,—OF THE INSTITUTION OF THE APOSTOLIC PROCESS
1957 After the decree on non-cult has been issued, the so- 

called remissorial letters shall be asked of the Supreme Pontiff 
and forwarded by the Cardinal Prefect for the institution of the 
Apostolic process on the reputation for sanctity, miracles or 
martyrdom, and on the virtues and miracles in particular or on 
the martyrdom and its cause. These two processes shall be con
ducted separately, but the first may be omitted if the Cardinal 
Prefect and the Promoter General of the Faith do not deem it 
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necessary or opportune to inquire again concerning the continu
ation of the reputation. If the committee for the introduction of 
the cause has been appointed, but the decree on non-cult has not 
yet been issued, and if there is danger that some of the eyewit
nesses may in the meantime die, the remissorial letters may be 
issued immediately for the institution of the Apostolic process on 
the virtues and miracles in particular or on the martyrdom and 
its cause, lest the proofs perish (Canon 2087).

1958. The remissorial letters are to be addressed to at least 
five judges, who, if possible, should be clerics constituted in an 
ecclesiastical dignity. If the Ordinary is appointed as one of the 
judges, he shall act as president; otherwise, the president shall 
be appointed by the Sacred Congregation itself. It is proper that 
at least the president be not the same one who presided over the 
informative process. If the process is concerned with the mir
acles, there should be appointed at least one expert (in addition 
to the judges), who shall be present at the sessions of the court 
and may request the judge to propose to the witness questions 
necessary for the greater clarification of the verbal testimony 
and facts (Canon 2088).

1959. To the remissorial letters shall be added special letters 
of the Promoter General of the Faith, in which he designates two 
sub-promoters to attend the process in his name (Canon 2089).

The Promoter General of the Faith shall prepare interroga
tories on the objections raised in the introduction of the cause 
and on the testimonies received in the informative process in ac
cordance with Canon 2050; also on the extrajudicial information 
which he deemed it necessary to procure (cfr. Canon 2079), even 
by enlisting the service of an expert if miracles were concerned 
(Canon 2090).

1960. The remissorial letters are to be given to the postulator 
of the cause, who shall have them forwarded to the delegated 
president of the court. At the same time the interrogatories shall 
be sent to one of the sub-promoters, and they shall remain sealed 
and be opened only in the act of the examination of witnesses to 
whom they are to be proposed (Canon 2091).

1961. Before they enter upon their office, the delegated 
judges shall exhibit the letters of delegation to the Ordinary, 
who is obliged to give them the aid of his authority (Canon 
2092). After the receipt of the remissorial letters, the president 
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of the court shall as soon as possible convoke the court, and shall 
in no case delay the convocation for more than three months, 
unless a just impediment intervenes, concerning which he shall 
within the same time inform the Sacred Congregation. The court 
shall in its first session choose a notary, an assistant notary, an 
expert, if the case calls for one, and a messenger, and the notary 
of the Curia shall draw up an attestation of this election (Canon 
2093).

Though all to whom the remissorial letters are addressed may 
be present at every session of the Apostolic process, it suffices for 
the validity of the proceedings if the president and two judges— 
or, with the consent and in the absence of the president, three 
other judges—one of the sub-promoters of the faith, and the 
notary or his assistant be present (Canon 2094).

1962. The process must be finished within at least two years 
from the date of the opening of the letters. If, after the lapse of 
two years, the process has not been completed, it cannot be con
tinued without the permission of the Apostolic See, and the 
Sacred Congregation shall be informed of the impediments which 
prevented the execution of the Apostolic mandate (Canon 2095).

Before the Apostolic process on the specific virtues of the 
servant of God is finished, the court shall perform a juridical 
inspection of the remains of the servant of God in accordance 
with the precepts of the remissorial letters (Canon 2096).

In the transcription of the acts, comparison with the origi
nals, and transmission of the copy to Rome, the precepts of 
Canons 2054-2056 and 2063 regarding the informative process 
shall be observed. The process shall be presented to the Sacred 
Congregation, and opened and transcribed in accordance with 
the precepts of Canons 2073-2075 (Canon 2097).

ARTICLE n.—OF THE JUDGMENT ON THE VALIDITY OF 
THE APOSTOLIC PRO '.ESS

1963. When the Apostolic process has been received by the 
Sacred Congregation, its validity must first of all be established, 
and at the same time the validity of the informative process is 
to be reexamined (Canon 2098) Wherefore the attorney of the 
cause shall prepare the following before the discussion on 
the validity of the process: (1) information which proves from the 
documents of the process that all things were done in the process 
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according to the rules of law; (2) objections against the validity 
made by the Promoter General of the Faith and the answers of 
the attorney, both drawn up in accordance with Canon 2080 
(Canon 2099).

1964. For the judgment on the validity of the process, a 
meeting shall be held at which the following must be present: 
the Cardinal Prefect of the Sacred Congregation, the Cardinal 
Ponens and three other Cardinals of the same Sacred Congrega
tion chosen by the Roman Pontiff, the Secretary, Prothonotary 
Apostolic, the Promoter General of the Faith and the Sub-Pro
moter. In the meeting the above-mentioned prelates give their 
vote under the direction of the Cardinal Ponens, and the Pro
moter General proposes objections, if he has any. After all 
things have been discussed, the Cardinals shall give their judg
ment ; if it is favorable and confirmed by the Supreme Pontiff, 
the decree on the validity of the process shall be drawn up 
(Canon 2100).

ARTICLE m.—OF THE JUDGMENT ON THE HEROIC CHARACTER 
OF THE VIRTUES IN PARTICULAR, OR ON THE 

MARTYRDOM AND ITS MOTIVE
1965. The discussion of the virtues shall not be begun until 

after the lapse of fifty years from the death of a servant of God 
(Canon 2101). The heroism of the virtues or the martyrdom and 
its motive are to be discussed by three congregations: the ante- 
praeparatoria, praeparatoria, and generalis (Canon 2102). The 
prelates, who are officials and consultors of the congregations, 
shall in each congregation give their votes in writing. After all 
the prelates and consultors have given their vote in the ante- 
preparatory or in the preparatory congregation, each one may 
again declare, before the congregation is dissolved, that he re
tracts the vote which he has given. The result of each ballot shall 
be consigned to writing by the secretary and shall be kept secret; 
the written votes, however, shall be given to the Promoter General 
of the Faith (Canon 2103).

In the causes of confessors, the following question must be 
discussed: whether there is certainty of the heroic degree of the 
theological virtues of faith, hope, love of God and of neighbor, 
and of the cardinal virtues of prudence, justice, temperance, 
fortitude, and of the virtues connected with the preceding in the 
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case and with the effect in question; in the causes of martyrs, 
whether there is certainty of the martyrdom and its motive and 
of the signs or miracles in the case and with the effect in question 
(Canon 2104).

1966. The antepreparatory congregation meets in the pres
ence of the Cardinal Ponens and the prelate officials and con- 
suitors (Canon 2105). For this congregation a report shall be 
prepared, consisting of the following: (1) a summary of the 
original process, which must exhibit the testimonies and docu
ments in full; (2) a document drawn up by the attorney of the 
cause, in which he argues the heroism of the virtues, or the 
martyrdom and its motive, from the documents of the summary, 
and in which it shall be clearly stated what arguments are ad
duced as proofs strictly so-called, and what are added rather to 
aid or strengthen the proofs; (3) a synopsis by the Promoter 
General of the Faith in accordance with Canon 2079; (4) objec
tions of the Promoter General of the Faith and replies of the 
attorney; (5) the opinions written by the reviewers of the writ
ings of the servant of God (Canon 2106).

If two-thirds of the members of the congregation have given 
a negative vote, the case shall not proceed from the anteprepara
tory to the preparatory congregation, unless, after the Cardinal 
Prefect has referred the matter to the Supreme Pontiff, the lat
ter decides that the case shall proceed (Canon 2107).

The preparatory congregation is to be attended by all Car
dinals of the Sacred Congregation, with the assistance of the 
prelate officials and consultors (Canon 2108). The following doc
uments are to be prepared: (1) difficulties raised by the Promo
ter General of the Faith; (2; difficulties which have been pro
posed by the consultors in their votes: if they do not appear 
negligible to the Promoter General; (3) replies of the attorney 
to the difficulties; (4) documents newly discovered either in 
favor of or against the cause, with summaries added thereto both 
in rebuttal and defence (Canon 2109).

In the preparatory congregation the Cardinals, after consul
tation with the consultors, decide whether the case shall proceed 
further. The Secretary and the Promoter General of the Faith, 
though not asked, may always speak for the purpose of clarifying 
the question and shedding more light on the facts (Canon 
2110). After the discussion, the Cardinal Prefect shall submit 
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the matter to the Supreme Pontiff, and inform him, not only of 
the results of the discussion, but also of the principal reasons or 
arguments advanced for or against the cause (Canon 2111).

1967. The General Congregation shall be held in presence of 
the Holy Father, and the Cardinals of the Sacred Congregation 
and the prelate officials and consultors shall also attend this 
meeting (Canon 2112). For the General Congregation the latest 
statement on the cause shall be prepared in accordance with 
Canon 2109, and in addition a brief ex officio report of all things 
which have previously been done in the cause (Canon 2113). In 
the General Congregation the judgment whether the heroism of 
the virtues of a servant of God, or the martyrdom and its motive 
have been proved, is reserved to the Supreme Pontiff; the con
sultors, prelate officials and Cardinals have merely a consultive 
vote (Canon 2114).

1968. At the command of the Holy Father, the Secretary of 
the Sacred Congregation shall draw up a decree wherein it is au
thoritatively stated, in the name of the Supreme Pontiff, that the 
heroic degree of all the virtues of the servant of God or his mar
tyrdom is well proved, which decree shall be promulgated at a 
time and in a manner to be prescribed by the Holy Father. After 
the publication of this decree, the servant of God may be called 
Venerable, but this title does not imply any permission to honor 
him with public cult (Canon 2115).

ARTICLE IV.—OF THE JUDGMENT OF THE MIRACLES OF A 
SERVANT OF GOD IN PARTICULAR

1969. Besides heroism of virtues or martyrdom, miracles 
wrought through the intercession of the servant of God are neces
sary for his beatification. However, if there is question of a mar
tyr whose martyrdom and its motive are evidently established 
both from the material and formal aspect, but there are no 
miracles, it is the duty of the Sacred Congregation to decide 
whether the signs in the case suffice, and, if there are no signs, 
whether the Holy Father is to be petitioned to dispense with the 
signs in the case (Canon 2116).

The signs (signa), in contradistinction to the miracles, are 
minor miracles or marvelous facts, which do not satisfy all the 
conditions of a clear and evident miracle, or also miraculous gifts 
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of the servant of God (e.g., prophecy, knowledge of things secret, 
etc.).

1970. For the beatification of servants of God only two mir
acles are required, if eye-witnesses in both the informative and 
the Apostolic process have established proof of the virtues, or if 
the witnesses examined in the Apostolic process at least received 
their knowledge from eye-witnesses Three miracles are required 
if eye-witnesses testified to the heroic character of the virtues in 
the informative process, and in the Apostolic process witnesses 
who derived their information from others who in turn obtained 
their information from eye-witnesses. Four miracles are re
quired, if in both processes the virtues were established by wit
nesses who obtained their knowledge from tradition only or by 
documents (Canon 2117).

1971. For the proof of the miracles two experts must be in
troduced ex officio at the beginning of the discussion; if both 
agree on the rejection of a miracle, one cannot proceed further 
with the cause. Since it happens most frequently that, in the dis
cussion of the miracles, there is question of a cure from some 
disease, the experts must be unusually prominent physicians or 
surgeons, and, if possible, such men are to be chosen who are 
specialists in the diagnosis and cure of the ailments of which 
there is question in the reported miracle (Canon 2118).

The opinions of the experts must be written in brief and clear 
style and supported by reasons, and they shall state these two 
things: (1) whether, if there is question of a cure, the person 
who is said to have been cured, must truly be considered cured; 
(2) whether the fact proposed as miraculous can be explained by 
the laws of nature or not (Canon 2119).

1972. The miracles must be discussed by three congregations 
in exactly the same manner as is ordained above for the proof 
of heroism of the virtues. In the discussion in one and the same 
congregation, with the exception of the general congregation be
fore the Holy Father, more than two miracles may never be sub
mitted (Canon 2120).

For the Antepreparatory Congregation the following state
ments shall be prepared: (1) a brief written by the attorney; 
(2) a summary of the depositions of witnesses; (3) the two opin
ions written regarding the reality of each miracle by the experts; 
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(4) objections of the Promoter General of the Faith; (5) the 
answers of the attorney to the objections (Canon 2121).

For the Preparatory Congregation a statement shall be pre
pared in the manner demanded by Canon 2109, with new expert 
opinion as follows: for the giving of this opinion one expert only 
is to be appointed in this instance, if the two experts in the Ante- 
preparatory Congregation were unanimous in affirming the mir
acle; if one expert only was in favor of the miracle, two new 
experts are to be nominated ex officio The Cardinals of the 
same Sacred Congregation shall always have the right to appoint 
more experts than are prescribed, if they should deem it neces
sary in any case. The attorney is permitted to employ the aid of 
some expert in drawing up his answers, but this expert cannot 
give a vote or official opinion, and merely assists the attorney 
(Canon 2122).

1973. The General Congregation is conducted in the manner 
prescribed in Canons 2113-2114 (Canon 2123) After the decree 
of approval of the miracles, a new discussion must be instituted 
before the Supreme Pontiff on the question: Whether one may 
safely proceed to the beatification of the Servant of God. After 
having heard the opinions of the consultors and the Cardinals, 
the Supreme Pontiff decides this question, and, if he wishes, or
ders that a decree concerning this matter shall be drawn up and 
promulgated (Canon 2124).

TITLE XXV

OF THE PROCESS OF BEATIFICATION OF SERVANTS 
OF GOD BY THE WAY OF CULT OR THE EXCEP

TIONAL CASE

1974. For the servants of God who, after the pontificate of 
Alexander III and before the time set by the Constitution of 
Pope Urban, had been honored with public cult by tolerance, the 
positive approval of that cult can be asked from the Roman Pon
tiff. To obtain this approval, the process outlined in the follow
ing Canons must be instituted (Canon 2125).

The Ordinary competent to institute this process is the Ordi
nary of the place 'where cult is given to the servant of God or 
where the documents of such cult are to be found. If several 
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local Ordinaries are competent (e.g., because of cult given to the 
servant of God in several dioceses), the Ordinary who first begins 
the process (jus prceventionis) is competent to conduct it (Canon 
2126).

1975. At the request of the postulator the Ordinary must:
(1) examine the writings of the servant of God;
(2) institute the process on the repute for sanctity of life, 

virtues or martyrdom and miracles, whereby answers shall be 
given to these questions: Whether in that place there is a con
stant and common repute and conviction of the holiness of life 
of the servant of God or of his martyrdom and its motive and 
also of miracles wrought at his intercession; whether the cult of 
the servant of God flourishes there at present, and by what marks 
of veneration he is honored (Canon 2127).

1976. After the acts of this process have been forwarded to 
the Sacred Congregation in the manner specified in Canons 2061- 
2063, the question whether a committee is to be appointed for the 
introduction of the cause shall be submitted in ordinary meeting 
to the discussion of the Cardinals under the direction of the 
Cardinal Ponens (Canon 2128)

1977. The committee having been appointed, remissorial let
ters shall be issued to the men designated by the Sacred Con
gregation, so that the Apostolic process may be instituted in 
accordance with the rules of law, and sentence pronounced by 
the delegated judge (Canon 2129) The process must establish 
the beginning of the cult and its uninterrupted continuation up 
to the time of the sentence of the delegated judge (Canon 2130).

After the process has been forwarded to the Sacred Congre
gation and has been opened, and after the attorney of the cause 
has prepared his case together with the objections of the 
Promoter General of the Faith and his own answers to the 
objections, the following question shall be proposed in ordinary 
meeting: Whether the verdict of the delegated judge is to be con
firmed, and whether the exceptional case is proved with such 
certainty that the process may be permitted to proceed (Canon 
2131).

1978. The confirmation of the verdict of the delegated judge 
on the part of the Roman Pontiff has merely the effect of estab
lishing the fact that immemorial cult has been given to the 
servant of God and that it has continued up to the time of 
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the issuance of the verdict (Canon 2132). If the sentence on the 
exceptional case is favorable and is approved by the Supreme 
Pontiff, remissorial letters shall be issued for the institution of 
the process on the virtues or the martyrdom and its motive, as 
the case may demand. In these processes the precepts of Canons 
2087-2115 shall be observed (Canon 2133).

1979. After the issuance of the decree on the fact of im
memorial cult and on the heroism of the virtues or on the martyr
dom, the servant of God is to be considered equivalently beati
fied, if confirmation of his cult is contained in the decree of the 
Roman Pontiff (Canon 2134). Servants of God who are given 
this equivalent beatification, may be honored with the same 
marks of public cult by which formally beatified persons are 
usually honored (Canon 2135).

TITLE XYVT

OF THE CANONIZATION OF THE BEATIFIED

1980. Nobody may ask for the canonization of a servant of 
God, or petition the Sacred Congregation for permission to honor 
him with certain acts of public cult, unless it is first proved that 
such servant has been raised to the ranks of the beatified by 
either a formal or equivalent beatification (Canon 2136).

To prove to the Sacred Congregation the formal or equiva
lent beatification in any case, an authentic document must be 
exhibited. If no such document is available, a legitimate proc
ess must be instituted to prove the fact that positive permission 
of cult has been granted by the Roman Pontiff. After the com
pletion of the process, a verdict shall be pronounced in ordinary 
congregation, and this shall be submitted for the approval of the 
Supreme Pontiff (Canon 2137).

1981. For the canonization of formally beatified persons, 
proof is required of two miracles which have happened since the 
formal beatification. For the canonization, however, of equiv
alently beatified persons, proof ls required of three miracles 
which have been wrought after the equivalent beatification 
(Canon 2138). When it is claimed that some miracle has been 
worked at the intercession of a beatified person, the Sacred Con
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gregation at the instance of the postulator, if His Holiness ap
proves, issues a decree that the cause be resumed and new proc
esses instituted in accordance with the regulations given in the 
preceding Canons. After proof of the validity of the processes, 
the discussion on the new miracles is governed by the same laws 
as were stated above in Canons 2116-2124 (Canon 2139).

1982. All these things having been done, the Roman Pontiff 
considers the vote of the Cardinals and consultors and, if he 
judges it proper, issues a decree by which he pronounces that the 
cause may safely proceed to the solemn canonization of the beati
fied person (Canon 2140). After the solemn canonization of a 
beatified person has been decreed in consistory, the canonization 
ceremony shall be held with the sacred rites and solemnities cus
tomary in the Roman Curia (Canon 2141).

PART THREE

OF THE MANNER OF PROCEDURE IN CONDUCT
ING CERTAIN AFFAIRS AND IN THE APPLI

CATION OF PENAL SANCTIONS

1983. In the trials spoken of below a notary must always be 
employed to keep the minutes of the proceedings: these minutes 
must be subscribed by all who take part in the respective acts 
(e.g., in the examination of witnesses their depositions are to be 
subscribed by them, the notary and the judge) and preserved in 
the archives (Canon 2142).

Whenever admonitions are prescribed, these must be given 
either orally before the chancellor or another official of the Curia 
or in the presence of two witnesses, or by mail as prescribed by 
Canon 1719. An authentic record of the administering of the 
admonition and of its tenor shall be preserved among the acts of 
the case. A person who evades an admonition, is considered ad
monished (Canon 2143). Thus, the Committee for the Authentic 
Interpretation of the Code has declared that, if a pastor has dis
appeared and conceals his place of sojourn with the intention of 
preventing an invitation to resign from reaching him, he is con
sidered admonished.1

•November 24, 1920; Acta Ap. Scdia, XII, 577.



428 PRACTICAL COMMENTARY ON THE CODE

By his very appointment the chancellor is also a notary (cfr. 
Canon 372). The bishop may also appoint other notaries—even 
laymen, if clerics are wanting, but in criminal cases of clerics the 
notary must be a priest (cfr. Canon 373).

19S4. The examiners and consultors and the notary must at 
the beginning of a trial promise under oath to keep the secret 
in reference to all things of which they obtain knowledge in 
virtue of their office, and especially about secret documents, the 
discussions held in meetings, and the number and motives of 
votes or opinions given on matters pertaining to a case. If they 
have disobeyed this precept, they should not only be removed 
from their office, but also be punished by the Ordinary with an 
appropriate penalty, observing the rules of law for penalties 
which require certain formalities. They are, moreover, obliged 
to repair any damages they have caused by the violation of a 
secret (Canon 2144).

1985. In these trials (i.e., for the removal and transfer of 
pastors, and in proceedings against clerics who do not keep the 
law of residence, against clerics guilty of concubinage, and 
against pastors neglectful in their pastoral duties), summary 
proceedings are to be instituted. Nevertheless, two or three wit
nesses summoned either ex officio or presented by the party may 
be heard (audiri non prohibentur), unless the Ordinary alter con
sultation with the parochial consultors or the examiners believes 
that the parties present the witnesses for the purpose of delaying 
the case. Witnesses and experts shall not be admitted, unle^ 
they have been sworn (Canon 2145).

1986. From the final decree or decision in the cases men
tioned in the preceding paragraph, there is but one remedy in 
law, namely, recourse to the Apostolic See. In such a case, all 
the acts of the process must be forwarded to the Holy See, and 
pending the recourse, the Ordinary cannot validly give perma
nently to another a parish or benefice of which the cleric was 
deprived (Canon 2146).

The recourse must be taken within ten days from the date of 
reception of the notification of removal. The time is available 
time (tcmpus utile), and is to be computed according to (’anon 
34, n. 3, and Canon 35, that is, the first day is not included and 
the period of ten days expires with the end of the tenth day, not 
counting that first day. The pastor who takes the recourse must 
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inform the Ordinary that he has done so, according to a dec
laration of the Sacred Congregation of the Council.2 The 
recourse does not suspend the sentence of the bishop, and 
the pastor who was deprived of his parish must leave it; but, 
pending the outcome of his appeal to the Holy See, the bishop 
can appoint only an administrator, and cannot definitely appoint 
a successor.

TITLE XXVH

OF THE MANNER OF PROCEDURE IN THE REMOVAL 
OF IRREMOVABLE PASTORS

1987. The distinction between irremovable and removable 
pastors is a matter of title rather than of permanency in office, 
for, though the formalities for the removal of the irremovable 
pastors are somewhat different from those for the removal of 
removable pastors, the reasons for which removal proceedings 
can be instituted are the same in both cases (cfr. Canons 2147- 
2157). Since there is no appeal to a court outside the diocese 
possible in these cases (cfr. Canon 2146), and the men of the 
diocese who together with the bishop take part in the trial for 
removal of a pastor are themselves dependent on the bishop, the 
only remedy which remains to a pastor who believes that his 
removal is unfair consists in recourse to the Holy See.

Reasons for Removal

1988. An irremovable pastor may be removed from his par
ish for a reason which makes his ministry in the parish harmful 
or at least inefficacious, even though there be no grave guilt on 
the part of the pastor. These reasons are especially the follow
ing:

(1) incompetency or permanent mental or bodily infirmity 
which incapacitate the pastor from discharging properly the 
duties of his office, if the Ordinary judge that the welfare of 
souls cannot be provided for by the appointment of an assistant 
priest (the vicarius adjutor spoken of in Canon 475) ;

* In causa Romana ct Aliarum, January 12, 1924; Acta Ap. Sedis, XVI, 
162.
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(2) the hatred of the people, though unjust and not univer
sal, provided it is such as to hinder the useful ministry of the 
pastor, and is not expected to abate soon;

(3) loss of good reputation among virtuous and serious men, 
whether this is caused by the levity of conduct of the pastor, or 
by a former offense which has recently been detected and for 
which he cannot now be punished on account of prescription bar
ring prosecution, or by the conduct of members of his household 
or blood-relations living with him, unless by their departure the 
good reputation of the pastor can be restored;

(4) a probable occult crime imputed to the pastor which is 
of such a nature that the Ordinary prudently foresees that great 
scandal may be thereby provoked among the faithful;

(5) inefficient administrate*1 - of the temporal goods with 
great damage to the church or benefice, whenever the evil can
not be remedied either by depriving the pastor of the adminis
tration or in some other manner, though otherwise the pastor 
usefully exercises the spiritual ministry (Canon 2147).

1989. These are the chief reasons for removal, although other 
reasons are not excluded. The Code-has but one principle in this 
matter, namely, the good of the parish; and, if the parish suffers 
seriously either in its spiritual or its temporal wellbeing and the 
harm cannot be averted except by removal of the pastor, he must 
be sacrificed for the sake of the common weal. The reasons stated 
by the Code as the chief causes for removal are vague, for the 
Code leaves it to the conscience and the discretion of the bishop 
to decide whether the removal is truly necessary to avert serious 
spiritual or temporal harm from the parish. The removal is not 
a matter of punishment, for, if it were, the vagueness of the rea
sons for removal would be inexcusable; it is simply a case iu 
which private rights which conflict with the common welfare 
must be sacrificed.

The Council of Trent has the following law: 1 ‘ Inasmuch as 
illiterate and unskilled rectors of parish churches are but little 
fit for the sacred offices; and others, by reason of the turpitude 
of their lives, rather destroy than edify; the bishops, even as the 
delegates of the Apostolic See, may depute to the said illiterate 
and unskilled rectors, if they be otherwise of a blameless life, 
coadjutors or vicars for the time being, and assign to the same a 
part of the fruits for their sufficient maintenance, or provide for 
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them in some other manner, setting aside any appeal or excep
tion whatsoever. But, as for those who live shameful and scan
dalous lives, they shall, after having first admonished, restrain 
and punish them; and, if they shall still continue incorrigible in 
their wickedness, they shall have power to deprive them of their 
benefices, according to the constitutions of the sacred canons, set
ting aside every exemption or appeal whatsoever.” 1 At the 
Vatican Council the German bishops requested the passage of a 
law providing for an involuntary transfer of pastors, or a dis
missal with a sufficient pension, if the pro-synodal examiners had 
pronounced them unfit. The Council was interrupted and no 
action was taken on this proposal.2 The Decree “Maxima cura” 
of the Sacred Consistorial Congregation, August 20, 1910, pro
vided for the administrative removal of pastors,3 and the Decree 
was declared applicable also to the United States on March 13, 
1911, and to England on February 28, 1911? Practically all the 
provisions of this Decree have been embodied in the Code, but 
the reasons for removal have been extended beyond those given 
by the Decree. The welfare of the people is the supreme law, 
and private rights and interest must give way to the public 
necessity or utility.5

Invitation to Resign Parish

1990. Whenever the Ordinary prudently judges that a pastor 
has fallen into any of the causes stated in Canon 2147, he shall 
consult two of the examiners and discuss with them whether 
the cause really exists and how serious it is, and then he shall 
invite the pastor, either in writing or orally, to resign his parish 
within a specified length of time, unless there is question of a pas
tor whose mind is affected. The invitation must, under pain of 
invalidity of the proceeding, contain the reason which moves the 
Ordinary to take this step, and the arguments which have con
vinced him of the existence of the reason (Canon 2148).

1991. If the pastor within the specified period neither resigns 
nor requests a delay, nor attacks the reasons cited for removal,

‘Sessio XXI, c. 6, De Reform.
‘Augustine, “Commentary,” VII, 410.
1 Acta Ap. Sedis, II, C36.
*Jcfa Ap. Sedis, III, 133.
6 Decisiones S. Rom. Rotce, III, 43. 
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the Ordinary shall at once remove him from the parish without 
being obliged to observe the precept of Canon 2154, provided he 
has first ascertained that a properly executed invitation to resign 
came to the notice of the pastor (i.e., that he actually received 
the invitation, or that he purposely evaded its reception), and 
that the pastor was not legitimately hindered from answering the 
invitation. If there is no certainty about those two points, the 
Ordinary shall either repeat the invitation to resign, or prolong 
the time (tempus utile) for the answer (Canon 2149). The Holy 
See was asked whether, if the pastor disappears and conceals his 
place of sojourn to prevent the invitation from reaching him, he 
can be removed by issuing a public invitation to resign, after the 
manner of a summons according to the norm of Canon 1720 (that 
is, by posting an edict to this effect or inserting it in a public 
newspaper or magazine). The Committee for the Authentic In
terpretation of the Code answered that, emergencies of this kind 
are already provided for in Canon 2143, § 3, which states that he 
who prevents an admonition from reaching him is considered 
admonished.0

The prolonged time is called tempus utile to imply that it 
does not lapse if the pastor is legitimately prevented from acting 
within that time (e.g., by illness, by being called away from home 
by a death in his family, etc.).

Effects of the Acceptance of Invitation to Resign

1992. If the pastor resigns his parish, the Ordinary shall 
declare the parish vacant by resignation. Instead of the reason 
stated by the Ordinary, the pastor may give some other less 
disagreeable or serious motive for resigning, provided it is true 
and honorable—e.g., in order to comply7 with the wishes of the 
Ordinary. The resignation may be made not only pure and 
simple, but also conditionally, provided the condition is such 
that it can be and actually is accepted by the Ordinary. The 
resignation must, according to Canon 186, be made either in 
writing, or orally before two witnesses, or by a proxy appointed 
by special mandate, and a document recording the resignation 
must be placed in the archives of the Curia (Canon 2150).

"November 24, 1920; Acta Ap. Sedis, XII, 577.
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Refusal to Resign and Forced Removal

1993. If a pastor wishes to attack the reason for removal 
cited in the invitation to resign, he may ask for delay to prepare 
his proofs, which delay the Ordinary may grant at his discretion, 
provided that no detriment will be thereby caused to the spiritual 
welfare of the parishioners (Canon 2151).

Before he can validly accept or reject the pastor’s reasons for 
refusing to resign, the Ordinary must consult the examiners, 
spoken of in Canon 1248, and carefully weigh these reasons. The 
decision, whether affirmative or negative, shall be communicated 
to the pastor by a decree (Canon 2152). The Decree “Maxima 
cura” ordained that the examiners give their opinion by secret 
vote. By the law of the Code the Ordinary alone renders the 
decision, but he cannot do so without first consulting the exami
ners. It is immaterial in what manner they express their opin
ion, and he is not obliged to follow it.

Recourse Against First Decision of Removal

1994. Within ten days after the decree of removal, the pastor 
may have recourse to the same Ordinary against the decision. 
For the validity of the proceedings, the Ordinary must, in con
sultation with two of the parochial consultors. examine the new 
allegations made by the pastor together with the reasons he ad
vanced in the first stage of the procedure. The pastor must pro
duce the new proofs within ten days after recourse. The decision 
is given by the Ordinary, who is not obliged to follow the opin
ion of the parochial consultors. (The proceedings, however, must 
be recorded and with it the opinion of the consultors, wherefore 
the Ordinary must be certain of his reasons if he should disre
gard the unanimous opinion of the two consultors.) Subject to 
the precepts of Canon 2145, the pastor may produce in these pro
ceedings a limited number of witnesses, if he can prove that he 
was unable to produce them in the first stage The new decision 
is to be made known to the pastor by decree (Canon 2153).

Canon 2146 states that, from the final decision in these cases, 
no appeal to a superior court is granted, but only a recourse to 
the Apostolic See. That Canon, however, does not state within 
what time the recourse can be made. The Sacred Congregation 
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of the Council, January 12, 1924, decided that the pastor has 
ten days {tempus utile) from the notification of the final de
cision to have recourse to the Holy See, and he must inform the 
local Ordinary of his appeal.7

Provision to be Made for Removed Pastor

1995. After a pastor has been removed, the Ordinary shall 
consult the examiners or the parochial consultors who took part 
in the proceedings of removal, and carefully decide what pro
vision should be made for the pastor. According to the facts and 
ei mi in stances of the case,[he may be either transferred to another 
parish, or assigned some other office or benefice (if he is capable 
of filling it), or pensioned} All other things being equal, a pastor 
who resigns is to receive more favorable consideration in this 
provision than a pastor who was removed (Canon 2154). The 
question of providing for the removed pastor may be settled by 
the Ordinary either in the decree of removal or afterwards, but 
it should be done as soon as possible (Canon 2155).

Duty to Obey Decree of Removal

1996. The priest who is removed from a parish must as soon 
as possible vacate the parochial residence and hand over to the 
new pastor or to the administrator appointed temporarily by 
the Ordinary all things pertaining to the parish. If, however, 
the removed priest should be sick, and thus cannot without incon
venience be transferred from the rectory to another place, the 
Ordinary shall let him have the use of the house, even the exclu
sive occupation, while the necessity lasts (Canon 2156).

TITLE XXVTH

OF THE MANNER OF PROCEDURE IN THE REMOVAL 
OF REMOVABLE PASTORS

1997. A removable pastor can be removed from his parish for 
a just and grave reason, as explained in Canon 2147. [in the case 
of the removal of religious pastors, the precept of Canon 454js 
to be observed] (Canon 2157).

1 Acta Ap. Sedis, XVI, 162.
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If the Ordinary believes that there is one of these causes for 
removal, he shall paternally admonish and exhort the pastor to 
resign the parish, declaring the reason which renders his min
istry in the parish harmful or at least inefficacious (Canon 2158).

If the pastor does not answer the invitation within the days 
fixed by the Ordinary, Canon 2149 applies. If he replies that 
he refuses to resign, he shall state his reasons in writing which 
the Ordinary for the validity of the proceedings must discuss 
with two of the examiners (Canon 2159).

1998. If, after hearing the examiners, the Ordinary does not 
judge the reasons advanced by the pastor to be legitimate, he 
shall renew his paternal admonitions to the pastor, and threaten 
him with removal, if he does not of his own accord resign the 
parish within a proper period of time determined by the Ordi
nary (Canon 2160).

After the lapse of the specified term, which may be prolonged 
by the Ordinary at his discretion, he shall issue the decree of 
removal. The Ordinary is obliged to provide for the resigning 
or removed pastor according to Canons 2154-2156 (Canon 2161).

Canon 2146 in reference to the recourse to the Holy See 
against the decree of removal applies also in the case of the 
removal of a removable pastor. Since, in case of recourse, the 
Ordinary must forward the proceedings of removal to the Holy 
See, it is important that a notary record all the acts from the 
admonition to resign to the decree of removal.

TITLE XXIX

OF THE MANNER OF PROCEDURE IN THE TRANSFER 
OF PASTORS

1999. (if the good of souls necessitates the transfer to another 
parish of a pastor who is administering his parish satisfactorily, 
the Ordinary shall propose the transfer to the pastor and per
suade him to consent to the change for the love of God and the 
welfare of souls] (Canon 2162).

^The Ordinary cannot transfer an irremovable pastor against 
his will, unless he has obtained special faculties from the Apos
tolic See] A removable pastor, however, may be transferred even 
against his will, if the parish ad quam (to which he is to be trans
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ferred) is not of a greatly inferior rank, provided the following 
Canons are observed (Canon 2163).

2000. If the pastor does not yield to the counsel and persua
sion of the Ordinary to accept another parish, he shall explain 
his reasons for refusal in writing (Canon 2164). If, notwith
standing the reasons stated by the pastor, the Ordinary desires 
to make the change, he must for valid action hear two parochial 
consultors on the reasons advanced by the pastor, and discuss 
with them the circumstances of both the parish a qua and the 
parish ad quant, and the reasons which make the transfer of the 
pastor either useful or necessary (Canon 2165).

2001. If. after consultation with the parochial consultors, the 
Ordinary still believes that the transfer should be made, he shall 
repeat the paternal exhortations to the pastor to accede to the 
wishes of his superior (Canon 2166). If the pastor nevertheless 
refuses to resign, and the Ordinary still desires to make the 
transfer, he shall command the pastor to move to the new parish 
within a specified time, informing him in writing that the parish 
which he now holds shall be ipso facto vacant on expiration of 
the term specified. If this period elapses without results, the Or
dinary shall declare the parish vacant (Canon 2167).

Recourse to the Holy See against the transfer is permissible, 
for Canon 2146 seems to apply to all of the six cases outlined in 
Part Three, Rook Four, but, as Vermeersch-Creusen remark, the 
recourse is not advisable unless the Ordinary’s action is evi
dently unfair.1

TITLE XXX

OF THE MANNER OF PROCEDURE AGAINST CLERICS 
VIOLATING THE LAW OF RESIDENCE

2002. Any pastor, canon, or other cleric, who violates the law 
of residence to which he is bound by reason of his benefice, shall 
be admonished by the Ordinary, who shall meanwhile, if there 
is question of a pastor, make provisions at the expense of the 
pastor to prevent any detriment to the welfare of souls. In the 
admonition the Ordinary shall remind lhe offender of the penal
ties which clerics incur who do not keep residence, and also of lhe

1 “Epitome,fi III, u. 363.
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precept of Canon 188, n. 8, in accordance with which the benefice 
shall become vacant ipso facto, if he does not obey or answer the 
admonition; the Ordinary shall specify the period of time within 
which the cleric must resume residence (Canon 2168).

This Canon speaks of clerics only who are obliged to keep 
residence by reason of a benefice Wherefore, the procedure here 
laid down applies only to clerics who hold residential benefices. 
Nevertheless, Canon 143 forbids all clerics, even though they 
hold no benefice or office which requires residence, to leave the 
diocese for a notable length of time without permission of their 
Ordinary, and if they violate this law the Ordinary can certainly 
punish them. Canon 188, n. 8, decrees the ipso facto loss of a 
benefice or office which requires residence, if a cleric illegiti
mately deserts the benefice or office, and, after having been ad
monished to return within a specified time, does not return or 
answer.

Effect of the Admonition to Return

2003. If a cleric does not resume his residence within the 
specified time or give reasons for his absence, the Ordinary shall 
declare the parish or other benefice vacant; before issuing the 
declaration, he shall observe the formalities of Canon 2149 
(Canon 2169).

If the cleric resumes residence, and if his absence has been 
illegitimate, the Ordinary is bound not only to punish him with 
deprivation of the income of the benefice for the time of his ab
sence (as Canon 2381 requires) but he may also, if the case calls 
for it, punish him with other penalties in proportion to his guilt 
(Canon 2170).

2004. If the cleric does not resume residence but gives rea
sons for his absence, the Ordinary together with two examiners 
shall consider whether the reasons are legitimate, and if neces
sary institute proper investigations (Canon 2171). If, after con
sultation with the examiners, the Ordinary judges that the 
reasons are not legitimate, he shall again give the cleric a speci
fied interval within which he must return. Since his absence is 
declared illegitimate, he must be deprived of the income of his 
benefice for the time of his illegal absence (Canon 2172).

2005. If a removable pastor does not return to his parish 
within the prescribed time, the Ordinary may at once proceed to 
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deprive him of the parish. If he returns the Ordinary shall give 
him a precept not to leave his parish again without written per
mission under penalty of deprivation of the parish to be incurred 
ipso facto (Canon 2173).

2006. If a cleric who holds an irremovable benefice does not 
resume residence after the Ordinary has rejected his reasons for 
absence, but adduces new reasons the Ordinary shall consult the 
two examiners spoken of in Canon 2171, and shall together with 
them investigate the reasons. If the Ordinary does not consider 
these new reasons legitimate, he shall without further proceed
ings command the cleric to resume residence within the time first 
fixed, or within an interval to be now prescribed, under penalty 
of deprivation of the parish to be incurred ipso facto. If he does 
not return, the Ordinary shall declare him deprived of his bene
fice ; if he returns, the Ordinary shall give him the same precept 
spoken of in Canon 2173 (Canon 2174).

2007. In neither case (i.e., of a removable or irremovable 
benefice), shall the Ordinary declare a benefice vacant, until he 
has discussed with the examiners the reasons which the cleric 
may have alleged for leaving the benefice, and has established 
the fact that the cleric could have asked the written permission 
of the same Ordinary (Canon 2175). Recourse to the Apostolic 
See is available under the general provision of Canon 2146.

TITLE XXXI

OF THE MANNER OF PROCEDURE AGAINST CLERICS 
LIVING IN CONCUBINAGE

2008. The cleric who, contrary to the law of Canon 133, keeps 
under his roof or in any manner associates with a woman of 
suspicious character, shall be admonished by the Ordinary to 
send her away, or not to associate with her further, under pain 
of incurring the penalties which Canon 2359 decrees against 
clerics living in concubinage (Canon 2176).

Concubinage properly so-called means illicit and habitual 
sexual intercourse with the same woman (after the manner of a 
wife, as some of the old canonists express it) ; the fact that the 
woman does not live in the same house is immaterial.1 Some can-

1 Reiff enstuel, “Jus Universum,” III, tit. 2, nn. 13-14. 
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onists speak of a mulier soluta et corrupta, but the Code employs 
the term “mulier” without any qualification. The Code makes a 
cleric liable to the penalties for concubinage, not only when 
actual concubinage is proved against him, but also when there 
is suspicion of concubinage, and the Ordinary has vainly issued 
a warning to the cleric to remove the woman from his house or 
not to associate with her (cfr. Canon 133).

Effect of Disobedience to the Warning

2009. If the cleric neither obeys the precept nor answers, the 
Ordinary, after having ascertained that he could have obeyed the 
orders or given an answer, shall:

(1) suspend him a divinis;
(2) deprive him at once of the parish, if he is a pastor;
(3) deprive a cleric who holds a benefice without the care of 

souls of one-half of the income of his benefice, if he within two 
months from the suspension has not amended; after three more 
months, of all the income of his benefice, and after another three 
months of the benefice itself (Canon 2177).

Defence of the Cleric

2010. If the cleric does not obey the precept of the Ordinary 
but gives reasons for excuse, the Ordinary must consult two 
examiners regarding the reasons advanced (Canon 2178). If, 
after consultation with the examiners, the Ordinary does not 
judge the reasons legitimate, he shall as soon as possible inform 
the cleric to that effect, and give him a formal precept to obey 
within a short interval to be defined by the Ordinary (Canon 
2179).

2011. If the cleric is a removable pastor and he does not obey 
within the time fixed in the precept, the Ordinary may at once 
coerce him by the penalties stated in Canon 2177. If a cleric hold
ing an irremovable benefice Joes not obey but alleges new reasons 
against the second precept, the Ordinary shall consult the same 
two examiners mentioned in Canon 2178 (Canon 2180). If the 
Ordinary does not consider the new reasons a legitimate excuse 
for evading his precept, he shall again command the irremovable 
cleric to obey within a proper interval and, if that time has 
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elapsed without results, he may proceed against him with the 
penalties of Canon 2177 (Canon 2181). Recourse of the cleric to 
the Apostolic See is governed by Canon 2146.

TITLE XXXII

OF THE MANNER OF PROCEDURE AGAINST A PASTOR 
NEGLIGENT IN THE FULFILLMENT OF HIS 

PASTORAL DUTIES

2012. If a pastor grossly neglects or violates the pastoral 
duties described in Canon 467 ^(administering the Sacraments, 
guiding and instructing his people in their spiritual dutiesjj 
Canon 46S [(assisting the sick and the dying)J Canon 1178 
(guarding the church against profanation, keeping it clean), 
Canons 1330-1332 and 1344 [^preaching and teaching of Chris
tian doctrine )j the bishop shall admonish him, reminding him of 
his strict obligation of conscience and the penalties which the 
law decrees against these offenses (Canon 2182).

2013. If the pastor does not amend, and the bishop, after hav
ing consulted two of the examiners and given the pastor an 
opportunity to defend himself, has found proof that the above- 
mentioned parochial duties have repeatedly been neglected or 
violated in serious matters for a notable length of time without 
any just excuse, he shall rebuke the pastor, and impose on him 
an appropriate penalty in proportion to his guilt (Canon 2183).

2014. If both the rebuke and the punishment prove unavail
ing, the Ordinary, after having proved according to Canon 2183 
the pastor’s culpable perseverance in the neglect or violation of 
the pastoral duties in a grave matter, may at once deprive a re
movable pastor of his parish ; he may deprive an irremovable 
pastor of the income of his benefice, either in whole or in part 
in proportion to the gravity of his guilt, and distribute it among 
the poor (Canon 2184). If the contumacy of the irremovable 
pastor continues and is proved in the manner described above, 
the Ordinary can remove even an irremovable pastor from his 
parish (Canon 2185). Recourse to the Holy See against the final 
decree of removal is governed by Canon 2146.
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TITLE xxxm

OF THE MANNER OF PROCEDURE FOR INFLICTION OF 
THE SUSPENSION “EX INFORMATA CONSCIENTIA”

2015. ̂ The Ordinary may punish his clerical subjects with 
suspension from office ex informata conscientia, which suspension 
may be either partial or total. This extraordinary remedy may 
not be employed by the Ordinary, if he can without grave incon
venience proceed against his subject in the ordinary course of 
law] (Canon 2186).

In order that certain occult crimes might not go unpunished, 
the Council of Trent empowered the bishop to forbid without 
judicial procedure clerics to receive higher orders or to exercise 
those received because of secret crimes.1 The Sacred Congrega
tion of the Propaganda issued an Instruction on the suspension 
ex informata conscientia, October 20, 1884. which, except for 
some slight modifications, has been embodied in the following 
Canons of the Code.2

2016. Neither judicial formalities nor canonical admonitions 
are required for inflicting this suspension; it suffices that the 
Ordinary in compliance with the following Canons issue a decree 
in which he simply declares that he inflicts the suspension 
(Canon 2187).

2017. The aforesaid decree must be given in writing, unless 
circumstances demand otherwise, and besides the day, month 
and year:

(1) it shall explicitly state that the suspension is inflicted ex 
informata conscientia or for reasons known to the Ordinary;

(2) it shall declare the duration of the penalty, for the Ordi
nary shall abstain from inflicting it perpetually. The suspen
sion may be inflicted also as a censure, provided in this case the 
reason why the suspension is inflicted is made known to the 
cleric;

(3) the acts which are forbidden shall be clearly indicated, 
if a partial suspension only is inflicted (Canon 2188).

For the sake of the public welfare of souls the Church gives 
the Ordinary this unusual power to punish with a very grave

'Sessio XIV, cap. 1, De Reform.
•Collectanea de P. F., II, n. 1628.
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penalty, without previous admonition, without granting time to 
amend, without being obliged to prove the offense to the culprit, 
and even without the obligation of informing him why he is thus 
punished. Canons 2190-2191 determine the conditions under 
which the suspension ex informata conscientia can be inflicted. 
The opinion of the Synod of Pistoia that the suspension ex in
formata conscientia is null and void was condemned by Pope 
Pius VI as false, pernicious and injurious to the Council of 
Trent.3

Canon 2188 states that the Ordinary must declare that the 
suspension is inflicted ex informata conscientia, for otherwise 
the cleric might object to the penalty for lack of the previous 
admonition, which is ordinarily required before a grave penalty 
can be inflicted (cfr. Canon 2222).

2018. If a cleric has been suspended from an office in which 
another has to be appointed to take his place (e.g., an admin
istrator of a parish to exercise the care of souls), the substitute 
shall receive a salary from the income of the benefice to be fixed 
according to the prudent judgment of the Ordinary. If the sus
pended cleric believes that the salary of the substitute is too 
heavy a burden, he can petition a reduction of the salary from 
the immediate superior, who would be the judge of the court of 
appeal in the ordinary canonical trial (Canon 2189). On the 
court of appeal, cfr. Canon 1594.

Conditions under which Suspension “ex Informata 
Conscientia” Can Be Inflicted

2019. [The Ordinary who inflicts a suspension ex informata 
conscientia must have gathered by previous investigation such 
proofs as to give him certainty that the cleric has actually com

- mitted an offense so serious that he must be restrained by such a 
penalty (Canon 2190).

■*V An occult offense, as described in Canon 2197, n. 4, furnishes 
a just and legitimate cause for inflicting the suspension ei in
formata conscientia. A notorious offense may never be punished 
with suspension ex informata conscientia In order that a public 
offense can be punished with suspension ex informata conscien
tia, one of the following circumstances must necessarily occur:

’Benzinger, 4 * Enchiridion ’’ (12th ed.), nn. 1549-1550.
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(1) if conscientious and responsible witnesses make some 
offense known to the Ordinary, but cannot in any way be in
duced to testify in court to the crime, and there are no other 
proofs available by which it can be proved in a judicial trial;

(2) if the cleric himself by threats or the use of other means 
prevents the institution of a judicial trial against him, or hinders 
the completion of a trial commenced;

(3) if impediments to the institution of a judicial trial and 
the declaration of a sentence arise from adverse civil laws, or 
from fear of grave scandal (Canon 2191).

2020. Ordinarily the suspension ex informata conscientia can 
be inflicted only for an occult offense. Canon 2197 states that 
an offense is occult, when it is not public. The same Canon ex
plains that an offense is public when it has already been divulged 
—that is, a knowledge of it has been spread among the public 
(vulgus)—or if the circumstances of the offense are such that it 
can and must be prudently foreseen that it will easily come to 
the knowledge of the public. If only a few persons know of the 
offense, and they are of such a character that there is no danger 
of their publishing the offense, it is still occult. Now, even if 
there are only a few persons who have direct knowledge (not 
from hearsay) of the offense, the offense can be proved against 
the cleric, and the Ordinary is not to proceed with the suspension 
ex informata conscientia, if he can without great inconvenience 
proceed against him by ordinary trial (cfr. Canon 2186). If, 
however, the few witnesses absolutely refuse to testify in court 
against the cleric (e.g., because their connection with the offense 
makes them ashamed to testify, or because they are afraid of the 
cleric or his friends), the Ordinary can proceed ex informata 
conscientia.

2021. The suspension ex informata conscientia is valid, if 
among several offenses committed by a cleric one only is occult 
(Canon 2192). In this case the Ordinary can at once suspend 
the cleric by reason of the occult offense, provided the conditions 
of Canon 2190 as to investigation and proof are observed, and he 
can also proceed against him for the public offenses by regular 
criminal trial. The criminal trial for the public offenses, appeal 
from the sentence, etc., take the regular course; the previous 
suspension ex informata conscientia is no bar to such proceed
ings. If the cleric is not convicted of the public offenses in the 
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criminal trial, the suspension for the occult offense holds never
theless. Formerly the suspension ex informata conscientia in
flicted for an indefinite length of time was considered perpetual 
and a perpetual suspension ex informata conscientia was in
valid.4 The Code, however, does not make a perpetual suspension 
of this kind invalid, but forbids the Ordinary to inflict it per
petually (cfr. Canon 21S8).

2022. pt is left to the discretion of the Ordinary to declare 
to or conceal from the cleric the cause or offense for which he 
has suspended him, but, if he thinks it advisable to manifest 
the offense to the cleric, he shall do so with paternal solicitude 
and charity, so that the penalty accompanied with paternal ad
monitions may not only serve for the satisfaction of the guilt, 
but may also lead to the amendment of the offender and the elimi
nation of the occasion of sin](Canon 2193).

Recourse to the Holy See Against the Suspension

2023. If the cleric takes recourse to the Holy See against 
the suspension ex informata conscientia, the Ordinary must for
ward to the Holy See the proofs by which it is established that 
the cleric actually committed an offense which may be punished 
with this extraordinary penalty (Canon 2194).

Since the recourse does not suspend the effect of the penalty, 
the cleric must in the meantime abstain from those acts which 
have been forbidden to him by the suspension. This is not ex
plicitly7 stated, and cannot, as Eichmann remarks,5 be proved 
from the Code, but it is a general principle in law that, from 
the disciplinary and administrative acts of the Ordinary, there 
is no appeal, but only from judicial sentences; and the suspen
sion ex informata conscientia is not a judicial proceeding. 
Besides, the Instruction of the Sacred Congregation of the Propa
ganda, referred to above (n. 2015), explicitly stated that the 
recourse to the Holy See does not relieve from the effects of the 
suspension until the Holy See has rendered its decision.

‘ Sacred Cong, of the Council, December 20, 1873 (Acta Ap. Sedis, VII, 
569).

c * ‘Prozessrecht, ” 269.
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Ordinaries of Religious and the Suspension 4‘ex Informata 
Conscientia”

2024. The major religious superiors of exempt clerical or
ganizations are Ordinaries in law (cfr. Canon 198), and they 
have over their religious subjects the same jurisdiction as the 
local Ordinary has over the secular clerics of his diocese. The 
Decretals of Pope Gregory IX contain a Decree of Pope Lucius 
III, which attributes to the superiors of regulars the right to 
forbid their subject the reception of higher orders because of 
occult offenses.® The Code speaks of Ordinaries in general in the 
procedure to be observed in the suspension ex informata con
scientia, and the major religious superiors of exempt clerical 
organizations are included under that term.

°c. 5. De Temporibus Ordinationum et Qualitate Ordinandorum, lib. I, 
tit. 11.



The Fifth Book

OF OFFENSES AND PENALTIES
PART ONE

OF OFFENSES

TITLE I

OF THE NATURE AND DIVISION OF OFFENSES

2025. In Canon Law the term “offense” implies an external! 
and morally imputable violation of a law, to which at least an 
indeterminate canonical sanction is attached. Unless the con
trary appears from the circumstances, what is said about offenses 
is to be applied also to violations of a precept to which a penal 
sanction is attached (Canon 2195).

Not every violation of law is an offense, but only the violation 
of those laws which have a penalty attached to them. That pen
alty may be either specific (e.g., an excommunication, suspension, 
fine, etc.) or generic (e.g., the Ordinary shall punish the trans
gressor with an appropriate penalty). Precepts of an ecclesiasti
cal superior imposed on his subject with the threat of penalty in 
case of disobedience have the effect that the transgression ordi
narily becomes an offense. The penal sanction attached to the 
law or precept takes the place of a warning, and, once it has been 
ascertained that a person is guilty, he may be punished (see 
Canon 2233 on an exception as to censures). On the contrary, 
when no penalty is attached to a law or a precept, one cannot 
ordinarily be punished, unless one has first been warned and 
threatened with a penalty of either laics or ferendce sent ent ice. 
^nly in cases where the seriousness of the scandal or the special 
gravity of the violation of a law or a precept which had no penal 
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sanction attached to it demands it, can a penalty be inflicted 
without a warning(cfr. Canon 2222).

2026. Besides the penal sanction attached to a law, it is neces
sary for the purpose of constituting an offense that the person 
breaking the law commit an external and morally imputable act 
against the law. The external act is required, for purely internal 
acts cannot be reached by the judicial power. “De manifestis 
quidem loquimur: secretorum autem, et cognitor et judex est 
Deus,” says Pope Alexander II.1 The moral imputability or 
guilt of the person who violates a law is to be determined accord
ing to Canons 2199-2211, which are explained below. It may be 
noted here that two terms are used in the Code to denote offenses 
(delictum and and they are interchangeable.2

1 Decretum Gratiani, c. 11, D. 32.
aVermeersch-Crcusen, ” Epitome,” III, n. 383.

The quality or species of an offense is to be determined by 
the object of the law; the quantity qt gravity is to be measured, 
not only by the gravity of the particular law which was broken, 
but also by the greater or lesser imputability or damage caused 
(Canon 2196).

Division of Offenses

2027. (1) An offense is public, if it has already been di- 
| vulged, or if it was committed under or attended by such cir- 
* cumstances that its divulgation may and must be prudently

considered easily possible;
(2) an offense is notorious by notoriety of law after a sen

tence of a competent judge which has become irrevocable (res 
judicata), or after a confession of the delinquent made in court 
in the manner described in Canon 1750;

(3) an offense is notorious by notoriety of fact, if it is pub
licly known and committed under such circumstances that it 
cannot be concealed by any subterfuge, nor excused by any ex
cuse admitted in law (i.e., both the fact of the offense and the 
imputability or criminal liability must be publicly known);

(4) an offense is occidf if it is not public; it is materialiter. 
k occult, if the offense itself is not publicly known; it is format

liter occult, if the offense is public, but its imputability is not 
public (Canon 2197).

2028. The distinction between occult and public offenses is 
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explained in general terms by the Code» Canonists have given 
more specific rules by which one may judge whether an offense 
is to be considered publicly known. In the first place, the num
ber of people who were witnesses to an offense and the number 
of inhabitants of the place where the offense was committed, 
must be taken into consideration to determine whether an offense 
may be said to be public. It is maintained by many canonists 
that at least six persons in a small, town or community must 
know of the offense before it can be called public, and more per
sons in proportion to the greater number of inhabitants before it 
can be called public in larger places. However, canonists con
sider, not only the relative number in determining whether an 
offense is occult or public, but also the character of the perhaps 
few persons who witnessed the commission of the offense— 
whether they are reserved and taciturn or talkative and eager to 
make known what they have witnessed.3 The Code calls an of
fense public when knowledge of it has been spread among the 
people (diL'iilgaluni), or when it was committed under circum
stances which make it practically impossible to keep the offense 
secret.

2029. In order that a crime may be called public, it is neces
sary that the fact be publicly known as a criminal or morally 
imputable act—-in other words, that the act is knowih as a crime. 
Thus, if a person has been dangerously wounded or killed, it is 
not enough that 'the fact is known, but it must also be known 
that the act was a criminal one, and not committed by accident 
or in self-defence. Is it necessary that the offender be known to 
the public to make the act a public crime? It seems so, for the 
imputability of Canon 2197, n. 4, refers to the person of the 
offender. If the offender does not stand identified before the 
public as the perpetrator of the criminal act, his offense is occult 
—called fonnalitcr occult in the (.’ode.

2030. £\n offense which violates solely the law of the Church, 
is by its very nature subject to punishment by the ecclesiastical 
authority only] although this authority may at times ask the 
assistance of the civil power, when it judges such help necessary 
or opportune. f\n offense which violates solely a law of the civil 
society, is punished by the civil authority according to its own 
law] except that, in accordance with Canon 120, clerics are to be

’Lega, “De Delictis et Peen is” (2ml ed.), n. 244. 
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tried in ecclesiastical courts only, and the Church also is com
petent to judge it by reason of sin committed. [An offense which 
violates the law of both Church and State may be punished by 
both] (Canon 2198).

If it is conceded that the Church has received from Christ 
authority to make laws for the spiritual guidance of her adher
ents and to regulate matters pertaining to the end for which He 
established the Church, it must be conceded also that she has the 
right to judge offenses and punish them, for the legislative power 
is practically useless without the power to enforce the law.

titIjE n

OF THE IMPUTABILITY OF AN OFFENSE, THE CAUSES 
WHICH AGGRAVATE OR DIMINISH IMPUTA

BILITY, AND THE JURIDICAL CON
SEQUENCES OF AN OFFENSE

2031. The imputability of an offense depends on the evil will 
(dolus) of the delinquent, or on the extent to which his£igno-

. rance of the violated law or his omission of proper deligencejwas 
culpable. ^Wherefore, all causes which increase, diminish or de- 
stroy the evil will or culpability, automatically increase, diminish

- or destroy the imputability of the offens(T]( Canon 2199).
An act (or an omission) prohibited by law, knowledge, and 

free will or deliberation in doing the act (or omitting to act), 
are the principal elements in an offense. There can be no evil 
will or malice in acting against the law, unless a person knows 
the law, or is in culpable ignorance of the law, and has the use 
of his free will to obey or disobey the law The succeeding 
Canons speak of the various conditions and circumstances which 
may affect the mind or the will in human actions, and conse
quently the liability for the same.

2032. The evil will (doliis), spoken of in Canon 2199, means 
deliberate will to violate a lavVJ and presupposes on the part

of the mind a knowledge of the law and on the part of the will 
freedom of action. Given the external violation of a law, the evil 
will is presumed in the external forum until the contrary is 
proved (Canon 2200).
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The rule here stated is evidently necessary for the public 
welfare. The laws are published by the authorities, and it is the 
duty of the subject to inform himself of these laws, for the legis
lator cannot inform each subject individually of the laws that 
have been passed. The authorities presume, therefore, that a sub
ject knows the law, and, if he violates it, he is considered to have 
broken it wilfully. If he claims to be free from liability, the 
burden of proof rests with him.

Disabilities Affecting the Mind

2033. (Persons who actually do not enjoy the use of reason 
are incapable of committing an offense^ (Habitually insane per
sons are presumed to be incapable of committing an offense, 
though they have at times lucid moments, or seem to be sane in 
certain of their ratiocinations and actions} An offense committed 
in voluntary drunkenness is not free from some imputabilitv. 
but the degree is less than if the same offense had been com
mitted by a person in full control of his senses, unless drunken
ness was brought on deliberately with a view to committing the 
crime or furnishing an excuse for its commission. When a law 
has been broken in -involuntary drunkenness, there is no imputa- 
bility at all, if the drunkenness deprived the person altogether 
of the use of reason; the imputability is diminished, if the use 
of reason was only partially impaired. The same applies to other 
similar mental disturbances, [Klental weakness diminishes, but 
does not destroy imputability/ (Canon 2201).

Ignorance of the Law

2034. (The violation of a law of which one was ignorant is ' 
entirely non-imputable, if the ignorance was inculpable/;[if it was^ 
culpable, the liability varies in proportion to the culpability of 
the ignorance^ Ignorance of the penalty only does not destroy 
liability, but it mitigates it somewhat. What is said of ignorance, 
applies also to inadvertence and error (Canon 2202).

|Since ignorance, inadvertence, error, excitement, depression, 
and great mental or bodily sufferings disturb the mind and will, 
and frequently impede perfect deliberation in human acts, they 
may be pleaded as mitigating circumstanced/ In reference to 
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ignorance more specific rules are given in Canons 16 and 2229 
(cfr. Vol. 1, n. 14, and below, n. 206S).

Omission of Due Care

2035. |jf a person violates a law by the omission of proper 
diligence or care, the liability is diminished to a degree to be 
determined from the circumstances at the prudent discretion of 
the judge) If the offender foresaw the infraction of the law and 
nevertheless neglected to use those precautions which any pru
dent person would have employed, the guilt is practically 
equivalent to deliberate violation of the law (dolus). (An acci
dental case which could not be foreseen, or, if foreseen, could 
not be avoided, excuses from all liability (Canon 2203).

Liability of Minors

2036. jUnless the contrary is apparent, minority diminishes 
the liability, and in a progressively greater degree as it ap
proaches infancjJ (Canon 2204).

Minors are persons under twenty-one years of age (cfr. 
Canon 88). On the exemption of minors who have not attained 
the age of puberty from penalties latce sentential, cfr. Canon 
2230.

Liability in Case of Force or Fear

2037. JPhysical violence which deprives a person of all free
dom of action absolutely excuses from liability] Grave fear, even 
though only relatively such, necessity, and even great inconven
ience, excuse as a rule from.Ml liability, if there is question of 
purely ecclesiastical laws. ^Jf, however, an act is intrinsically 
evil, involves contempt of the faith or of ecclesiastical authority, 
or works to the detriment of souls, excuses based on grave fear, 
necessity and great inconvenience diminish, but do not destroy 
liability] Legitimate self-defence against an unjust aggressor, 
provided due moderation is observed, excuses from all guilt; if 
the bounds of due precaution are exceeded in repelling an ag
gressor, the aggression only diminishes liability. Provocation 
also diminishes liability (Canon 2205). The principles here 
enunciated by the Code are the same as in the former Canon 
Law.
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Liability for Acts Done in Passion

2038. If passion was voluntarily and deliberately aroused or 
fostered, it rather increases the imputability of the offense; 
otherwise, it diminishes liability to a more or less degree in pro
portion to the heat of passion, which, if it precedes and impedes 
all deliberation of the mind and consent of the will, destroys all 
Ijabilitv (Canon 2206).

The passions which interfere with fully deliberate human 
acts are intense or overpowering feelings (e.g., anger, hatred, 
envy, revenge, etc.). If these feelings are freely and deliberately 
aroused, or, when spontaneous in the beginning, are voluntarily 
fostered, one becomes responsible for the consequences of the 
passions, for one uses them as tools to commit an offense. If the 
passions arise spontaneously and become an incentive to an of
fense, one has the duty to repress them, but, if one commits an 
offense in the heat of spontaneous passion, one’s liability is less
ened in proportion to the intensity of the passion, because the 
law takes into consideration the difficulty of overcoming an in
tense spontaneous passion. If the passion is so sudden and 
intense that at the moment of the offense one’s control over mind 
and will was completely lost, there is no liability for the offense, 
because it is not a human act but rather an act of a momentarily 
insane person.1

Special Circumstances which Aggravate Offenses

2039. [Besides other aggravating circumstances, an offense is 
made worse: (1) by the greater dignity of the person who com
mits the offense, or against whom the offense is committed;
(2) by the abuse of authority or office for the purpose of com
mitting an offensej( Canon 2207).

A recidivus in the terminology of law is [a person who, after 
condemnation, again commits an offense of the same kind and ‘ 
under such conditions and circumstances (especially of time) as 
give good reason to conjecture that the person stubbornly per
severes in his evil disposition^ A person who repeatedly offends 
even against different kinds of laws also increases his liability 
(Canon 2208).

‘Sole,“De Delictis et Panis,” n. 37; Peach, “Institutiones Psycho- 
logiciu, ” III, 402.
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Liability of Accomplices in Offenses

2040. (1) Persons who conspire to commit an offense and 
also physically concur in the execution of the same, are all guilty 
in the same degree, unless circumstances increase or diminish 
the liability of some individual.

(2) In an offense which of its nature requires an accomplice, 
each party is equally guilty, unless the contrary appears from 
the circumstances.

(3) Not only the person who orders {mandans) the commis
sion of an offense, and who is therefore the principal author of 
it, but also all who induce another or concur in its commission 
in any manner, contract the same liability, all other things being 
equal, as the perpetrator of the offense himself, if the offense 
would not have been committed without their help.

(4) If the assistance of the accomplices only facilitated the 
offense which would have been committed even without their 
help, they incur a lesser liability.

(5) A person who ceased to cooperate in the crime by timely 
and complete withdrawal of his influence or participation, is 
freed from all liability, though the executor of the offense, for 
other reasons proper to himself, perpetrated the misdeed; if he 
did not completely withdraw his influence, his retraction dimin
ishes but does not entirely cancel liability.

(6) A person who cooperates in an offense by neglect of his 
office only, is liable in proportion to the obligation which he had 
in virtue of his office to prevent the offense.

(7) Praise of the accomplished offense, participation in its 
fruits, hiding or sheltering of the offender, and other acts done 
after an offense has been fully accomplished, may constitute new 
offenses, if in law these actions are forbidden under penalty; 
but, unless one had made an agreement with the offender about 
these acts (e.g., to share the spoils, to hide or shelter him, etc.) 
before the execution of the offense, one incurs no liability for the 
offense itself (Canon 2209).

The Code divides the persons concerned in an offense into 
these groups: (1) the principals (nn. 1-2) ; (2) necessary accom
plices, liable like the principals (n. 3), (3) accomplices with 
limited liability (n. 4) ; (4) negative accomplices (n. 6); (5) ac
complices after the fact (n. 7).
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2041. Persons who plot and scheme for the commission of an 
offense are, as a rule, all equally guilty, and, when one of them 
executes the plotted crime, each of the conspirators becomes 
equally liable for it, unless circumstances prove that some con
spirators were more or less guilty than others. If a crime is of 
such a nature that it cannot be perpetrated without an accom
plice (e.g., fornication, adultery, simoniacal contract or other 
forbidden agreements), each party is equally liable for the 
crime, unless circumstances prove the contrary (e.g., if a party 
was coerced by violence or fear to consent to fornication, adul
tery, etc.).

2042. The mandans is one who either commands another over 
whom he has authority, or commissions a person as his agent to 
perpetrate an offense. He is considered the principal author of 
the offense Other accomplices in an offense are liable in the 
same degree as the principal, if the offense would not have been 
committed without their cooperation. The law of the Code is 
fair, for, if the participation in an offense is of such a character 
that the offense would not have been committed without the 
participation, the accomplice is equally the cause of the offense. 
When one’s participation is the cause of the offense, cannot be 
determined by a general criterion, but must be judged from the 
circumstances in each case. Formerly many canonists and moral
ists enumerated a number of cooperators in the hexameter verse:

Jussio, consilium, consensus, palpo, recursus;
Participans, mutus, non obstans, non manifestans.

They also gave rules for determining the varying liability of 
the various accomplices. Other canonists however, preferred to 
determine the liability in the same way as the Code now does.2

2043. Accomplices with limited liability are persons who par
ticipate in an offense remotely and are thus not an efficacious 
cause of the offense, or if their participation is proximate, it is 
not so important that the offense would have been prevented if 
they had refrained from taking part in its commission.

2044. The negative accomplices are persons who are bound 
by their office to prevent the offense and neglect to do so. The 
term “office” in reference to negative cooperation means any 
position, or employment, or state of life, which imposes the

’Lcgu, “De Delictis ct Pcunis,1’ n. 54.
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obligation of preventing an offense (e.g.. parents may be liable 
for the offenses committed by minor children, if carelessness in 
their supervision is proved against them; masters may become 
liable for the wrongs of their servants; principals for the wrongs 
of their agents, etc.).

2045. The accomplices after the commission of an offense are 
not liable except when, before the commission of the misdeed, 
they agreed with the perpetrator to shelter, shield him, etc., and 
thereby caused or at least facilitated the offense. The accom
plices after the fact commit an offense, if the law forbids this 
collusion under penalty (e.g., in the case of excommunicati vi
tandi, in the case of clerics excommunicated, interdicted, sus
pended, by sentence of the ecclesiastical court, cfr. Canon 2338).

Legal Consequences of an Offense

2046. From the commission of an offense arises:
(1) a penal action for the declaration (in penalties lata 

sententia) or imposition (in penalties ferenda sententia) of the 
penalty decreed in law, and for demanding satisfaction (e.g., for 
the scandal given);

(2) a civil action for the reparation of losses incurred, if the 
offense caused losses to another.

Both actions, criminal and civil, are to be conducted in ac
cordance with Canons 1552-1959. The same judge who tries the 
criminal action can at the instance of the injured party try and 
decide the civil action (Canon 2210).

2047. [All the principals and accomplices enumerated in 
Canon 2209, nn. 1-3, are jointly and severally obliged to pay the 
expenses and repair the damages caused to any persons by the 
offense, though the judge has condemned them only to pay a 
proportionate share] (Canon 2211). As all these persons are 
equally liable for the offense, as stated in Canon 2209, each one 
is liable for the entire damage caused; and, if some of the prin
cipals or accomplices do not pay their share, the others are 
obliged to pay the full amount.
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TITLE HI

OF ATTEMPTED OFFENSES

2048. Whosoever institutes or omits actions which of their 
very nature lead to the commission of an offense, but docs not 
complete the offense either because he changes his mind or be
cause its completion is impossible owing to the insufficiency or 
inadequacy of the means, is guilty of an at tempted offense.

If all those actions were begun or omitted which would 
naturally lead to the commission of an offense, and would have 
sufficed to perpetrate it if another cause, beyond the will of the 
offender had not interfered, the attempt is called a frustrated 
offense.

(A person who tries unsuccessfully to induce another to com
mit an offense, is guilty of an attempted offense^ If the law de
crees a special penalty for an attempted offense, the attempt 
constitutes a true offense (Canon 2212).

2049. An attempted offense induces liability which increases 
in proportion as it approaches nearer to the consummation of 
the offense, although the liability is always less than for the con
summated offense. A frustrated offense is more culpable than a 
simple attempted offense. A person who of his own accord de
sisted after he had begun the commission of an offense, is free 
from all liability, if no damage was caused nor scandal given by 
the attempt (Canon 2213).

Canon ‘2213 treats of liability in the external forum, not of 
the forum of conscience. In conscience and before God a person 
may be fully guilty of the sin committed by the violation of a 
law, though he never went so far as to begin the action forbidden 
by law.



458 PRACTICAL COMMENTARY ON THE CODE

PART TWO

OF PENALTIES

Section I

OF PENALTIES IN GENERAL

2050. (The Church has the innate and proper right, inde
pendent of all human authority, to punish her guilty subjects 
with both spiritual and temporal penalties] The admonition of 
the Council of Trent, Sessio XIII, cap. 1, De Reformatione, shall 
however be kept in view: from which it is evident that the 
Church does not favor hasty and rash use of extremely severe 
penalties and censures. The Council reminds the Ordinaries to 
consider their subjects as children and brethren in Christ, and 
urges them to try as long as possible, by patience and kindness, 
to influence them to strive after virtue and to desist from vice 
(Canon 2214).

TITLE IV

OF THE DEFINITION, SPECIES, INTERPRETATION AND 
APPLICATION OF PENALTIES

Jj. 2051. (An ecclesiastical penalty is [a deprivation of some tem
poral or spiritual benefit inflicted by the legitimate authority 
on the delinquent for his correction and in punishment of an 
offens3( Canon 2215).

In the Church offenders are punished:
(1) with corrective (medicinales) penalties or censures;
(2) with vindicative penalties;
(3) with penal remedies and penances (Canon 2216).

(The corrective (medicinal) penalties or censures are inflicted 
chiefly for the correction of the offender] if he amends and gives 
satisfaction to the authorities who imposed these penalties, the 
offender is to be released from them, and for this reason they are 

^not inflicted for a definite period of time] If a suspension or 
interdict is imposed for a definite period of time, it ceases to 
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be a censure in the proper sense of the term, and becomes a vin
dicative penalty; excommunication cannot be imposed after the 
manner of a vindicative penalty (cfr. Canon 2255) .^Vindicative 
penalties (also called punitive) are, as the name suggests, punish
ments for the disturbance of ecclesiastical discipline caused by 
the offense] they are usually imposed for a definite period of time 
or for ever, and the fact that the offender amended and showed 
good-will does not entitle him to be released from the vindicative 
penalties (Penal remedies and penances are milder forms of 
penalties](cfr. Canons 2306-2313).

Terminology in the Matter of Penalties

2052. A penalty is called:
(1) determinate or specific, if the law or precept defines it > 

specifically; indeterminate or general, if the law leaves it to the 
discretion of the judge or the superior to fix the penalty, either 
ordering or permitting him to punish the transgression of a law 
with appropriate penalties;

(2) latce scntentice. if a specific penalty is attached to a law 
or a precept in such a manner that it is incurred (ipso factory 
the commission of the offense; ferendce sententice, if it must be 
inflicted (i.e., the law commands that it be inflicted) by the judge 
or superior;

(3) a jure, if a specified penalty is fixed by the law itself, 
whether lata? or ferendce sententice; ab homine, if the penalty is 
inflicted either by way of special precept or by a condemnatory 
judicial -Sentence, even though the penalty is fixed by law’; where
fore, a penalty ferendce sent entice attached to a law is a penalty 
a jure only before a condemnatory sentence is issued, but it be
comes afterwards a penalty both a jure and ab homine, although 
it is considered only as a penalty ab homine.

A penalty is always understood to be ferendce sentent ice 
unless the law explicitly states that it is lata sententice, or that 
it is incurred ipso facto, or ipso jure, or unless other similar ' 
terms are employed (Canon 2217)?

‘Sole, “Do Delictis et Poenis,fi n. 71.
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Interpretation of Penal Laws

2053. In the application of penalties the punishment should 
be in just proportion to the offense, due regard being had to 
the degree of liability and to the scandal or damage caused. 
Wherefore, attention must be paid not only to the subject mat
ter and gravity of a law, but also to the age, knowledge, educa
tion, sex, state of life, and mental condition of the delinquent, 
to the dignity of the person against whom the offense was com
mitted or who committed it, the purpose intended, the place and 
time of the offense, whether it was committed in the heat of pas
sion or by reason of grave fear, whether the delinquent repented 
of his misdeed and tried to prevent its evil effects, and other 
similar circumstances.

Not only the circumstances which excuse from all liability 
but also those which excuse from grave guilt, excuse also from 
any penalty whether la toe qy ferendoe sententzee even in the exter
nal forum, provided the excuse is proved in the external forum.

Mutual injuries extinguish each other, unless one party de
serves condemnation on account of the greater gravity of the 
injury done by him. In the latter case the fact that the injury 
was mutual may on occasion mitigate the penalty (Canon 2218).

2054. In penalties the milder interpretation is to be applied. 
Even when one doubts whether a penalty inflicted by a compe
tent superior is just, {the punishment must nevertheless be ac
cepted in both the external and internal forum, except in a case 
of appeal in suspensivoj(i.e., an appeal which suspends the sen
tence). A penalty is not to be extended from person to person, 
nor from one case to another, though there is the same or even a 
greater reason for holding a person guilty; if, however, several 
persons participated in the commission of a single offense, the 
precept of Canon 2231 must be observed (Canon 2219).

The Code here repeats the principles of the law of the 
Decretals in the interpretation of penalties: Odia restringi ct 
favores convenit ampliari; In poenis benignior est interpretatio 
facienda.2 If the material facts are doubtful, or if the terms of 
the law do not with certainty cover a certain case, the offender is 
not liable for the penalty of law.3 If a competent superior has

2 Regulce Juris in Libro Sexto Decretalium, 15 and 49.
3Sole, “De Delictis et Pcenis/’ nn. 75-80.
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imposed a penalty, and the subject doubts whether the penalty is 
justified, he is obliged to submit to it both in conscience and in 
the external forum, for the stability of ecclesiastical discipline 
and the maintenance of law and order demand that the action of 
the superior be not frustrated by doubts of his subject over the 
justice of the superior's action.4

TITLE V

OF SUPERIORS WHO HAVE COERCIVE POWER

2055. ^Superiors who have authority to make laws or to im-i 
pose precepts, may also attach penalties to the law or precept^ 
Persons who possess judicial power only, can merely impose by 
the process of law the penalties legitimately attached to a law or * 
precept. The vicar-general has no power to inflict penalties 
unless that power is conferred on him by special mandate 
(Canon 2220). If the vicar-general is at the same time officialis 
or judge of the diocesan Curia, he has power to try cases and 
inflict the penalties of the law. Ordinarily he is not to be the 
judge of the diocesan Curia (cfr. Canon 1573).

2056. (Persons who have legislative power may, within the 
limits of their jurisdiction, enforce with a proper penalty—or 
increase the statutory penalty attached to—not only their own 
laws and those of their predecessors, but also, by reason of pecul
iar circumstances, the divine law and ecclesiastical laws of a 
superior authority, provided the latter laws are in force in their 
territory] (Canon 2221).

Though Canon 2221 states that an inferior authority may in
crease the penalty attached to a law of a superior authority, if 
special circumstances necessitate it, Canon 2247 declares that 
the Ordinaries cannot attach a censure reserved to themselves to 
laws to which a censure reserved to the Holy See is attached 
(cfr. Canon 898; above, Vol. I, n. 809).

* Decretales Greg. IX, c. 5; De Clerico Excommunicato, etc., lib. V, 
tit. 27.
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Punishment for Violation of Laws which Have No 
- Penal Sanction

2057. Even though there is no penalty attached to a law, the 
legitimate superior may, nevertheless, even without previous 
threat of penalty, punish its transgression with some just pen
alty, if the scandal given or the special gravity of the violation 
demands it. Otherwise, ^he delinquent may not be punished 
unless he has first been admonished and threatened with a pen
alty latce or ferenda sententice in case of transgression, and 
nevertheless violates the same lawTJ

Even though it is only probable that a person committed an 
offense, or even though criminal action against one who is known 
with certainty to have committed an offense is barred by pre
scription, the legitimate superior has not only the right but the 
duty to refuse to promote (to higher orders) a cleric of whose 
fitness he is not certain, and, for the sake of avoiding scandal, 
to prohibit a cleric the exercise of the sacred ministry, or even 
to remove him from office in accordance with the rules of law. 
All these proceedings do not have the nature of a penalty 
(Canon 2222).

2058. Ordinarily no penalty is to be inflicted for the violation 
of the divine or ecclesiastical law, if the law does not decree a 
penalty. The offender is first to be warned and threatened with 
a penalty, and, if he disregards the warning and threat, proceed
ings can be instituted to inflict the penalty. Only in cases where 
great scandal or the special gravity of the violation of a law 
without a penal sanction demands immediate action may the 
superior punish without previous warning. In laws to which a 
penal sanction is attached, the law itself serves as a warning, and. 
if such a law is violated, proceedings for punishment may be 
immediately taken; the formalities of the criminal procedure 
must be observed (cfr. Canons 1933-1959)? Canon 2195 stated 
that there is no offense properly so called, unless the law or 
precept which was violated had a penal sanction attached to it: 
consequently, there can be no criminal action and punishment 
Since, however, the spiritual welfare of the Church demand» 
reparation of scandal and atonement of serious misconduct, the

‘Sole, ‘‘De Delictis et Poenis,” nn. 85-91. 
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law gives to the ecclesiastical superiors authority to take im
mediate action in case of such scandal or misconduct.

Rules by which the Judge or Superior Must Be Guided 
in the Imposition of Penalties

2059. In imposing the penalties, |the judge may not increase a 
specific penalty, unless extraordinary aggravating circumstances 
demand it] If the law in stating a penalty ferenda sententice 
employs optional terms (e.g., prudenti Ordinarii judicio de
terminanda, ad arbitrium Ordinarii pro gravitate' culpa punia
tur, etc.), it is left to the discretion and conscience of the judge 
to inflict the penalty, or, if the penalty is specific, to moderate it.

{If, however, the law employs words implying a precept to 
impose a penalty, the penalty of the law is ordinarily to be im
posed, but it is left to the conscience and discretion of the judge 
or superior^

(1) to delay the imposition of the penalty to a more oppor-4 
tune time, if it is judged that greater evils may follow from too 
hasty punishment of the delinquent;

(2) to refrain from inflicting the penalty if the delinquent 
has shown complete amendment and has repaired the scandal, 
or if he has been or will be sufficiently punished by the civil 
authorities;

(3) to moderate a specific penalty or to employ instead some 
penal remedy or penance, if there is some circumstance which 
considerably diminishes his liability, or if, though the offender 
has amended or been sufficiently punished by the civil authori
ties, the judge or superior deems it advisable to add some mild 
punishment.

It is. as a rule, left to the discretion of the superior to declare 
a penalty lata sententia; but he must issue the declaratory sen
tence, if an interested party demands it, or if the public welfare ' 
requires it (Canon 2223). On the right of parties to denounce 
a delinquent, cfr. Canon 1935.

2060. Generally speaking, [there are as many penalties as/ 
there are offenses?] If, however, on account of the great number" 
of offenses there would be too great an accumulation of penalties 
to be inflicted, it is left to the discretion of the judge either to 
impose the severest of all the penalties incurred, adding if neces- 
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sary some penance or penal remedy, or to reduce the various 
penalties equitably with due regard to the number and gravity 
of the offenses. If a distinct penalty is decreed in law for an 
attempted offense and another for its actual perpetration, and 
the offender has admitted the perpetration, he is to be punished 
only with the penalty decreed for the accomplished offense 
(Canon 2224).

2061. If a penalty is declared or inflicted by judicial sen
tence, the precepts of the Canons relative to the pronouncement 
of a judicial sentence shall be observed. If, however, a penalty 
of either latce or ferenda sententice has been ordained by way of 
special precept, it shall ordinarily be declared or inflicted in 
writing or before two witnesses, and the reasons for the penalty 
shall be indicated, without prejudice to the precept of Canon 
2193 regarding the suspension ex informata conscientia (Canon 
2225).

2062. In penalties a jure the criminal procedure must be fol
lowed: investigation to collect proofs (which is omitted if the 
offense is notorious or altogether certain), bill of accusation by 
the promotor justitiae (prosecuting attorney), and summons of 
the offender. If he admits the offense, he may ordinarily be dis
missed with a rebuke; but in certain offenses (cfr. Canon 1948) 
a mere rebuke is not sufficient. If he denies the offense and de
sires to defend himself, the judge shall according to his discretion 
allow him sufficient time to prepare his proofs and to present 
witnesses, while the prosecutor meanwhile prepares to prove the 
offense. The accused must have an attorney for his defense, who 
is appointed by the court, if not designated by the defendant; 
after the hearing of the evidence, the publication of it follows, 
then the declaration that the case is closed (i.e., no further evidence 
can be offered) ; time is given for the preparation of the written 
defense, which is exchanged between the parties (here the prose
cutor and the accused) and the time set for reply; a final oral 
argument follows, if the judge sees fit to permit it; finally the 
case goes to the judge or judges, who within a reasonable time 
issue the sentence in accordance with the rules of Canons 1868- 
1877. In all judicial acts a notary, as clerk of the court, records 
the proceedings.

In the imposition of penalties attached to a special precept 
of an ecclesiastical superior, no judicial proceedings are required, 
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but the principles of elementary justice must be observed— 
namely, there must be sufficient proof of the violation of the 
precept, opportunity must be given to the accused to defend 
himself, and all circumstances material to the fact must be duly 
considered.

TITLE VT

OF THE PERSONS SUBJECT TO THE COERCIVE POWER

2063. [Persons who are bound by a law or a precept are liable 
for the penalty attached to the law or precept, unless they are 
explicitly exempted^ If a later penal law changes a former law, 
and if a person has already committed an offense before the new 
law was made, the law which is more favorable to the offender is 
to be applied. If the new law abolishes the former law or the 
penalty only, the penalty ceases at once, except in the case of a 
censure already contracted. [The penalty once incurred follows 
the offender wherever he goes^j even after the superior has gone 
out of office, unless the, contrary is explicitly stated (Canon 
2226).

2064. The general laws of the Church exert their binding 
force everywhere; the particular laws of dioceses, provinces, and 
countries bind those who have a domicile or quasi-domicile in the 
place (cfr. Canons 13-14; above. Vol. I, n. 12). Among the per
sons exempted from the penalties of law are the Cardinals and 
bishops in accordance with Canons 2227. On the exemption of 
exempt religious from the penalties of diocesan laws, cfr. Volume 
I, n. 534.1

2065. The penalty follows the person wherever he goes. The 
fact that a penalty was incurred for the violation of a diocesan 
law, and that the person who incurred the penalty changes his 
domicile, does not relieve him from the penalty. The fact that 
the superior who by precept inflicted a penalty dies, or other
wise goes out of office, does not cancel the penalty, if it was 
inflicted by a legitimate document or before two witnesses (cfr. 
Canon 24). A penalty inflicted by a superior ad beneplacitum 
nostrum expires when the superior goes out of office, for that 
clause makes the penalty a temporary one (i.e., for the duration

1 Lega, “De Delictis et Poenis,” n. 119. 
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of office of the superior).2 The reservation of censures and abso
lution from them are treated in Canons 2245-2254.

2 Sacred Cong, of the Propaganda, October 20, 1884 {Collectanea de 
P. F., II, n. 1628).

2066 £fhe Roman Pontiff alone can inflict on, or declare a 
penalty against the persons enumerated in Canon 1557, § 1. 
Cardinals are not subject to the penal law, unless they are ex
plicitly mentioned, nor are bishops subject to penalties of suspen
sion and interdict later sent ent(Canon 2227).

2067. (A penalty fixed by law is not incurred unless the spe
cific offense has been fully committed in accordance with the 
proper meaning of the terms of the law](Canon 2228). The 
evil intention alone to violate a law to which a penalty is 
attached does not suffice to make a person liable, but the execu
tion of the precise act (or the omission) stated in the law is neces
sary to incur the penalty (cfr. Canon 19; above, Vol. I, n. 16).

Ignorance and Other Mental Conditions as Excuses from 
Penalties

2068. Affected (pretended) ignorance of either the law or of 
its penalty only does not excuse from any penalties latce senten
tice, even though the law contains the terms mentioned in the fol
lowing paragraph (Canon 2229. § 1).

If the law has the words, preesumpserit, ausus fuerit, scienter, 
studiose, temerarie, consulto egerit, or other similar terms which 
demand full knowledge and deliberation any diminution of lia
bility, either on the part of the- intellect or on the part of the 
will, exempts from the penalties latce sententice (Canon 2229, 
§2).

If the law does not have these terms:
(1) crass or supine ignorance of the law or of the penalty 

only does not exempt from any penalty latce sent entice^ igno
rance which is not crass or supine, excuses from the medicinal, 
but not from the vindicative penalties latce sententice;

(2) drunkenness, omission of due care, mental weakness, and 
heat of passion do not excuse from penalties latce sententia, if 
notwithstanding the diminution of the liability the action was 
gravely sinful;

(3) grave fear does not exempt from penalties la tai senten-
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tia, if the offense entails contempt of the faith or of ecclesi
astical authority, or public injury of souls (Canon 2229, § 3). 
The Committee for the Authentic Interpretation of the Code has 
declared that the grave fear mentioned here excuses from the 
ipso facto penalties of the Code even if the offense was intrinsi
cally evil and gravely sinful, provided, however, it is one which 
does not turn into contempt of the faith or of ecclesiastical au
thority or the public harm of souls 3 (cfr. Canon 2370).

Though the offender is excused from the censures lata sen
tentia when his ignorance is not crass or supine, he may 
nevertheless be punished, if the case calls for it, with some other 
appropriate penalty or penance (Canon 2229, § 4).

2069. Since every subject is under obligation to inform him
self of the laws which concern him, ignorance of the law is no 
excuse. But, since there can be many circumstances which make 
the ignorance more or less culpable, the Code distinguishes be
tween the various degrees of ignorance. The terms, ignorantia 
affectata, crassa, supina, graviter seu leviter culpabilis, have 
been discussed and defined by canonists and moralists long before 
the promulgation of the Code. Affected ignorance is never ad
mitted as an excuse. Crass and supine ignorance excuse from 
penalties lata sententia in laws which require full knowledge 
and deliberation; in other laws crass and supine ignorance do 
not excuse from such penalties. It is a matter of debate among 
canonists whether gravely sinful ignorance is to be called crass 
(or supine), but the Code seems to imply that such ignorance 
is not crass or supine, for it states that ignorance which is not 
crass or supine excuses from medicinal penalties (i.e., censures), 
but not from vindicative penalties lata sententia. Now, no pen
alty at all is incurred unless there is grievous guilt in the trans
gression of a law; if, then, the law of the Code grants mercy to 
ignorance, it must mean ignorance which is even gravely sinful, 
provided it is not grossly culpable so as to deserve the name of 
crass or supine ignorance.4 Canon 2202 stated, as we saw above 
(n. 2034), that ignorance of the penalty only does not excuse 
from liability, but this general rule is somewhat modified in 
Canon 2229, § 3, n. 1, which exempts from medicinal penalties

•December 30, 1937; Acta Ap. Sedis, XXX, 73.
‘Wernz, “Jus Decretalium,” VI, n. 21; Lega, “De Delictis ot Poenis/’ 

n. 42, (0); Solo, “De Delictis et Poenis/’ n. 114; Vormcersch-Crcusen, 
“ Epitomo/ * III, n. 422.
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latce sententice, even though one knew the law but was ignorant 
of the penalty, provided the ignorance is not crass or supine, and 
by Canon 2229, § 2, in cases when full knowledge of the law and 
the penalty is required.

In discussing the excuses from penalties, the Code speaks only 
of penalties latcc sent entice, for in the case of penalties ferenda 
sent ent ice (which do not take effect against the offender unless 
the ecclesiastical judge or superior declares sentence against 
him), the law leaves it to the discretion and conscience of the 
judge or superior to examine into and make allowance for miti
gating circumstances.

Punishment of Youths Who Have Not Reached the Age of 
Puberty

2070. {Children who have not yet attained the age of puberty 
are excused from the penalties latce sententice, and should be 
punished with educational corrections rather than with censures 
and other graver vindicative penalties} Persons of the age of 
puberty who induce children under the age of puberty to break 
the law, or who cooperate with them in the manner specified in 
Canon 2209, §§ 1-3, incur the penalty decreed by the law 
(Canon 2230).

The Code settles the controversy among canonists who wrote 
before the promulgation of the Code as to whether children who 
were very near to the age of puberty (i.e., over ten and a half 
years) incurred the penalties latce sententice5 The Code does not 
free them from the penalties fereoidce sent entice, but the judge or 
superior must make allowance for tender age (cfr. Canon 2204).

Penalties of Accomplices

2071. If several persons concurred in the perpetration of an 
offense, though the law speaks of one only, all who cooperate in 
the manner specified in Canon 2209, §§ 1-3, are liable for the 
same penalty, unless the law explicitly states the contrary; other 
accomplices, however, do not incur the same penalty, but shall 
be punished with some other just penalty at the discretion of the 
superior, unless the law provides a special penalty for such ac
complices (Canon 2231).

6Sole. “De Delictis et Poenis,” n. 120.
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Automatic Effect of Penalties Lat/e Sententue

2072. [A. penalty lata sententia, whether medicinal or vin
dicative, automatically (ipso facto) binds the offender in both 
the internal and external forum, if he is conscious of his offensej 
^lowever, before a declaratory sentence has been issued against 
the offender, he is excused from the observance of the penalty, 
whenever he cannot observe it without loss of good reputation, 
and, subject to the precept of Canon 2223, § 4, no one can de
mand that he shall observe the penalty in the external forum, 
unless the offense is notorious^] When a declaratory sentence is 
issued, the penalty has a retroactive effect to the moment when 
the offense was committed (Canon 2232).

The retroactive effect may become important, for example, in 
offenses for which ipso facto loss of the income of one’s benefice 
is decreed by law. Since it is a great hardship for a delinquent 
whose offense is still occult (e.g., an excommunication or a sus
pension incurred by an occult offense) to observe the penalty, if 
he thereby publicly betrays his guilt or arouses suspicion againsi 
himself, Canon Law does not demand of the culprit to execute 
the penalty on himself, but permits him to act in public as 
though he had not incurred the penalty, until the competent 
authority has issued the declaratory sentence.

Manner of Inflicting Penalties

2073. (No penalty can be inflicted unless it is proved with 
certainty that the offense has been committed, and that prosecu
tion is not barred by legitimate prescription^ Though this be 
certain, the penalty of a censure cannot be inflicted, unless the 
delinquent has first becnH-cbuked and Admonished to recede from 
his contumacy in accordance with Canon 2242, § 3, andflsuch time 
for repentance has been given him as the judge or superior deems 
proper in the particular case, [jf the delinquent remains obsti
nate, the censure may be inflicted] (Canon 2233).

In this Canon the question of inflicting penalties ferenda 
sententia is considered, for penalties lata sententia arc auto
matically contracted by the offense. As a rule, the commission 
of an offense must be certain before a penalty can be inflicted. 
Canon 2222 describes the measures which may be taken against 
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a cleric whose offense is only probable, and against a cleric whose 
certain offense is barred from prosecution by prescription. 
Under certain circumstances, penalties other than censures may 
be inflicted without previous warning (cfr. Canon 2222). The 
Committee for the Authentic Interpretation of the Code declared 
that the violation of a special precept which was imposed with 
the threat of a censure ferenda sententia may be punished with 
the censure as soon as the violation is proved without the neces
sity of a new admonition.6

2074. [The person who has committed several offenses shall 
not only be punished more severely, but shall also be subjected 
to surveillance or other penal remedy, if in the discretion of the 
judge the case demands it] (Canon 2234).

2075. Unless they are punished by law as distinct offenses, 
frustrated offenses or attempted offenses may be punished with 
an appropriate penalty in proportion to the gravity of the guilt,

‘ subject to the provision of Canon 2213 for cases in which all 
liability for attempted offenses ceases (Canon 2235). Thus, the 
Committee for the Authentic Interpretation of the Code has de
clared that, while the ineffective attempt to obstruct the exercise 
of ecclesiastical jurisdiction does not incur the censure (Canon 
2334, n. 2), still the attempt can be appropriately punished ac
cording to the prescription of Canon 2235.7 If a frustrated or 
attempted offense is punished in law with a specific penalty, the 
judge ordinarily must impose the specified penalty (cfr. Canon 
2223).

TITLE VII

OF THE REMISSION OF PENALTIES

2076. ^The remission of a penalty by absolution (in the case 
of censures) or by dispensation (in the case of vindicative pen
alties) may be granted only by him who has inflicted the penalty, 
or by his competent superior or successor or by him to whom this 
faculty has been eommittedj A person who can exempt others 
from the observance of a law, can also remit the penalty attached 
to that law. [A judge who ex officio imposes a penalty ordained

'•July 14, 1922; Acta Ap. Sedis, XIV, 530.
’July 25, 1926; Acta Ap. Sedis, XVIII, 394. 
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by a superior, cannot remit it after he has imposed it| (Canon 
2236).

Censures are inflicted for the purpose of overcoming the con
tumacy of the offender. If he amends and gives satisfactory signs 
of his sincere sorrow for his violation of the law and of his readi
ness to make satisfaction, the purpose of the penalty has been 
accomplished, and he is to be absolved from the censure. Vin
dicative penalties are imposed irrespective of the offender’s sor
row for the offense and of his amendment; they are punishments 
pure and simple for the expiation of an offense, and last either 
for ever or for a specified period of time, unless the competent 
authority grants the favor of a dispensation from the penalty. 
The ecclesiastical superior is obliged by law to grant absolution 
from censures as soon as the offender amends and gives due satis
faction, but, in the case of vindicative penalties, it is left to the 
prudent judgment of the superior to concede or refuse dispensa
tion from the penalties to an amended offender. If one has au
thority to dispense from the observance of a law, one can also 
remit the penalty attached to the law in accordance with the 
Regula Juris in Sexto, 35: “Plus semper in se continet quod est 
minus.” The penalty is an accessory or secondary part of a law. 
With reference to the power of a judge in imposing penalties, 
cfr. Canon 2223.

Faculties of the Ordinary in Penalties of the Common Law

(A 2077. In public cases the Ordinary may remit the penalties 
latce sententia ordained by the common law except the following:

(1) cases litigated in court;
(2) censures reserved to the Apostolic See;
(3) penalties which incapacitate the offender from obtaining 

benefices, offices, dignities, functions in the Church, or an active 
and passive vote; also penalties which deprive the offender of 
an active and passive vote, or which entail perpetual suspension, 
infamy of law, or deprivation of the right of patronage or of a 
privilege or favor granted by the Apostolic See (Canon 2237, 
§1).

In occult cases, without prejudice to the concessions of 
Canons 2254 and 2290, the Ordinary may either personally or 
through another remit the penalties lata sent ent ice ordained by 
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the common law, with the exception of the censures reserved to 
the Apostolic See specialissimo or speciali modo (Canon 2237, 
§2).

A case is in litigation as soon as the offender has been legiti
mately summoned to appear in court, either in a criminal trial 
to answer the charge made against him by the prosecutor, or 
in a civil trial to answer for the damages caused by an offense 
(cfr. Canon 1725). The Code gives faculty to the Ordinaries 
(cfr. Canon 198 on the persons comprehended by that term) to 
remit penalties latce sententice only; the penalties ferenda sen
tentiae are considered as penalties ab homine (cfr. Canon 2217), 
which can be remitted only by the Ordinary whose court imposed 
the penalty, or the Ordinary to whose court the case came by 
appeal.1 With reference to public and occult cases, cfr. Canon 
2197 (above, n. 2028). In public cases the power of the Ordinary 
in remitting penalties latce sententice decreed by the common law 
is far more restricted than in occult cases. Note that the Ordi
nary cannot, except by special indult, absolve from censures re
served to the Holy See (whether simply, or specially, or most 
specially reserved), if the case is public.

1 Lega, “De Delictis et Poenis,” n. 131; Sole, “De Delictis et Penins,’ 
n. 147; Ayrinhac, “Penal Legislation,” nn. 67-70; Eichmann, “Straf 
recht, ” 70-73; Chelodi, “Jus Poenale,” n. 30; Haring, “ Katholisches 
Kirchenrecht,” 932.

s Liber Sextus, c. unic., De iis quae vi metusve causa fiunt, lib. I, tit. 20
"Sole, “De Delictis et Poenis,” n. 151.
4 Vermeersch-Crcusen, “Epitome,” III, n. 432; Ayrinhac, “Penal 

Legislation,” n. 71.

2078. [The remission of a penalty extorted by violence or 
grave fear is invalid in law] (Canon 2238). The law of the 
Decretals had the same rule in reference to violence or fear.  
It is not certain whether a distinction between unjust and justi
fied threat is admissible in Canon 2238. Some commentators are 
of the opinion that the remission of the penalty is null and void, 
even though it is obtained through fear which the subject had a 
right to create, e.g., by threatening the lower superior to de
nounce him to the higher authorities;   others hold that justified 
threat (and consequent fear) does not invalidate the remission 
or pardon of a penalty?

2

34

2079. (A penalty may be validly remitted whether the offender 
be present or absent. The remission can be either absolute or 
conditional, and in the external forum or in the internal only.
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Though a penalty may be remitted orally, it is proper that its 
remission should be given in writing, if it has been imposed by a 
written instrument] (Canon 2239) In reference to the prescrip
tion of penal actions, the law of Canon 1703 is to be observed 
(Canon 2240).

Section II
OF PENALTIES IN PARTICULAR

TITLE VIII

OF MEDICINAL PENALTIES OR CENSURES

Chapter I

OF CENSURES IN GENERAL

2080. [A censure is a penalty by which a baptized person who 
is delinquent and obstinate is deprived of some spiritual goods or 
of temporal goods annexed to the spiritual, until he recedes from 
liis obstinacy and is absolved?] Censures, especially those lata 
sententia and most of all excommunication. ]should be inflicted 
only with moderation and great caution)(Canon 2241).

Since censures deprive the offender of spiritual goods, and are 
a very serious punishment, the Council of Trent1 and the Code 
warn the Ordinaries against the rash infliction of censures—espe
cially excommunication, the most severe of the censures.

2081. (Only offenses which are external, grave, consummated 
or complete, and combined with obstinacy, are punished with 
censures. A censure may be inflicted even on delinquents whose 
identity is unknown](Canon 2242, § 1).

When there is Question of censures ferenda sententia, a per
son is considered contumacious ^yho, notwithstanding the admoni
tions spoken of in Canon 2233, does not desist from the offense, 
or refuses to do penance for the offense and make due reparation 
for the damages and scandal caused thereby?] To incur a censure 
lata transgression of a law or a precept to which a
penalty lata sententia is attached suflices/junless the offender is

‘Sessio XXV, cap. 3, De Reform.
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excused from the penalty by a legitimate cause (Canon 2242, 
§2).

(A person is considered to have desisted from his obstinacy, 
when he has truly repented of his offense, and has at the same 
time made proper satisfaction for the damages and scandal 
caused, or has at least earnestly promised to do soj The judgment 
on the sincerity of the repentance, or the sufficiency of the satis- 

.faction, or the sincerity of the promise, rests with the one from 
whom absolution from the censure is requested (Canon 2242, 
§3).

2082. With reference to the nature of an offense by which a 
law is violated, cfr. Canon 2195 (above, n. 2025). The violation 
must be grave to be punished with a censure, and the gravity is 
judged by the external act, not by the interior disposition of the 
mind. If the external act violates the law seriously, culpability 
is presumed in the external forum until excuse from grave guik 
is proved (cfr. Canon 2200). Contumacy of the offender is im
plied in the deliberate violation of a law to which a censure lata, 
sent entice is attached, and therefore the censure is incurred im
mediately on the breaking of such a law. In the violation of laws 
to which a censure ferendee sententiae is attached, the offender is 
not considered necessarily contumacious, and, therefore, cannot 
be punished by the superior with the censure until the latter has 
admonished him, and the admonition has gone unheeded.

Imposition of Censures by Judicial Sentence

2083. Censures inflicted by judicial sentence take effect as 
soon as they are pronounced, and an appeal in devolutive only 
is granted (i.e., the censure is not suspended by recourse to the 
higher superior). Similarly, from censures inflicted by way of 
precept, only a recourse in devolutivo is allowed.

Appeal or recourse from a judicial sentence or a precept 
threatening censures (even latae sententiae) not yet contracted, 
suspend neither the sentence (or precept) nor the censures, if 
matters are involved in which the law does not admit appeal or 
recourse with suspensive effect. If the matter is one in which 
the law grants appeal or recourse in suspensive, the censures are 
suspended, but the obligation remains to observe what has been 
commanded by the judicial sentence (or the precept), unless the
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offender appeals or has recourse, not only from the penalty, but 
from the sentence (or precept) itself (Canon 2243).

2084. The distinction between an appeal in suspensivo and 
in dcvolutivo is explained by-Canon 1889 (above, n. 1809). If a 
censure is threatened by judicial sentence (or by precept) but 
has not yet been incurred, appeal or recourse against the threat
ened censure or against the sentence (or precept) together with 
the censure suspends the censure or the sentence (or precept) and 
censure, if it is a matter in which appeal or recourse in suspen
sivo is permitted. There are, however, matters in which no re
course in suspensivo against sentence (or precept) is permitted, 
but merely recourse in dcvolutivo—e.g., paternal precepts given 
in a canonical visitation (cfr. Canons 345, 513), recall of the 
faculty to preach (cfr. Canon 1340), division, union, or transfer 
of parishes (cfr. Canon 1428), removal or transfer of pastors, 
punishment of clerics for violating the law of residence, of clerics 
guilty of concubinage, of pastors who neglect their parochial 
duties, and suspension ex informata conscientia (cfr. Canon 
2146). Generally speaking, whenever the ecclesiastical superior 
acts or gives orders in the course of his administrative duties, no 
recourse against his acts or his orders in suspensivo is permitted.2

Multiplication of Censures

2085. Not only censures of different species, but also those of ( 
the same species, may be multiplied in one and the same offender" 
(Canon 2244, § 1).

Censures latce sent entice are multiplied in the following ways: 
(1) if various offenses, to each of which a censure is attached, 
are committed either by the same or by distinct actions; (2) if 
the same offense to which a censure is attached is committed re
peatedly in such a manner that there are several distinct offenses; 
(3) if an offense which is punished with diverse censures by vari
ous superiors is committed once or repeatedly (Canon 2244, § 2).

Censures ab homine are multiplied, if each of several precepts 
or several sentences, or several distinct parts of the same precept 
or sentence, inflict a censure (Canon 2244, § 3).

Canon 2224 stated that ordinarily there are as many penalties
’Bened. XIV, Const. “Ad Militantis,’’ March 30, 1742; Gasparri, 

“Fontes Cod. Jur. Can./’ I, 723.
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as there are offenses committed. If a person strikes a cleric at 
various times, he incurs an excommunication each time; the same 
is true of all censures latce sententia?., which are multiplied as 
often as the offense is repeated. The censures ab homine (i.e., a 
judicial sentence or a precept of the superior by which the sub
ject is ordered to do or omit something under pain of incurring 
ipso facto a censure in case of wilful disobedience) are not mul
tiplied in the same manner as the latce sententice censures a jure 
(for example, there is no multiplication of the censure by re
peated violation of the same precept), but are multiplied only in 
the manner pointed out in § 3. If several superiors (e.g., the 
Holy See, the local Ordinary, a Provincial or National Council) 
have ordained the same censure against one and the same offense 
(e.g., marriage before a non-Catholic minister of religion), the 
censure is not multiplied, for Canon 2244, § 2, n. 3, states that the 
censures are multiplied if diverse censures are imposed on the 
same offense by various superiors.

Division of Censures and Their Reservation

£>. 2086. Censures are either reserved or non-re served (Canon 
' 2245, § 1).

Censures ab homine are reserved to him who inflicted the 
censure or issued the sentence, or to his competent superior, or 
his successor, or his delegate. Of the censures reserved a jure, 
some are reserved to the Ordinary, and others to the Apostolic 
See (Canon 2245, § 2).

Of the censures reserved to the Apostolic See, some are re
served simpliciter, others speciali modo and others sjDccialissimo 
modo (Canon 2245, § 3).

A censure latce sententice is not reserved, unless this is ex
plicitly stated in the law or precept, and in case of a doubt in 
law or in fact (dubium juris vel facti) the reservation does not 
take effect (Canon 2245, § 4).

The distinction between penalties ab homine and a jure is de
fined by Canon 2217 (cfr. above, n. 2052). If an Ordinary in
flicts a censure by way of special precept, or through his court 
imposes a penalty ferendee sententice by the so-called condemna
tory sentence, nobody else than that Ordinary, or his delegate, or 
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his successor in office, or his higher superior, can free the subject 
from the censure.

2087. A censure should not be reserved unless the peculiar 
gravity of the offenses and the necessity of maintaining ecclesi
astical discipline and correcting the morals of the faithful more 
effectively demand the reservation. A reservation is to be inter
preted strictly. Reservation of a censure which prevents the 
reception of the sacraments implies the reservation of the sin, 
to which the censure is attached. If, however, a person is 
excused from the censure, or has been absolved from it, the reser
vation of the sin ceases altogether (Canon 2246). The strict in
terpretation means that the law imposing a censure is to be taken 
in the proper sense of the words employed without extending the 
meaning of its terms. If it is doubtful whether the action of the 
offender is covered by the law, or whether or not an excuse saves 
him from incurring the censure, the offender is not to be con
sidered censured.

2088. Qf a censure is reserved to the Apostolic See, the Ordi-C 
nary cannot attach to the same offense another censure reserved 
to himself/(Canon 2247, § 1).

The reservation of a censure in some particular territory has 
no force-outside the limits of that territory, even if the person 
who incurred the censure goes outside the territory precisely for 
the purpose of obtaining absolution. ]a censure ab homine, how
ever, is reserved everywhere, so that the censured person cannot 
be absolved anywhere without the proper faculties^ Canon 2247, 
§2).

If a confessor, in ignorance of the reservation, has absolved 
a penitent from the censure and sin, dhe absolution from the 
censure is valid [except in the case of "censures ab homine and 
censures reserved to the Apostolic Setftpecialissimo moclo (Canon 
2247, § 3).

Though the same offense may be punished with a different 
censure by various superiors—e.g., the local Ordinary and the 
Holy See (cfr. Canon 2244, § 2. n. 3)—Canon 2247, § 1, restricts 
this power of inferior Ordinaries if the Holy Sec has attached 
to an offense a censure reserved to itself. It is not certain 
whether the law of an Ordinary is invalid, if, despite the prohi
bition, he attaches to a papal reserved censure a censure reserved 
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to himself; it seems, however, that the term “nequit” expresses 
equivalently the nullity of the law of an Ordinary. Persons who 
incurred a reserved censure ordained by particular law can go 
outside the territory where that law is binding, and be absolved 
from the censure, even though they go outside the territory pur
posely to get absolution. In the former law such persons could 
not be absolved if they went outside the territory for the sole 
purpose of evading the reservation. On the absolution from re
served sins, cfr. Canon 893 (Volume I. nn. 799, 815).

2089. Any censure once contracted cannot be removed except 
by legitimate absolution. Absolution cannot be denied whenever 
the offender ceases to be obstinate, as declared in Canon 2242, 
§ 3. The one who absolves from the censure may, if the case 
demands it, impose an appropriate vindicative penalty or pen
ance for the expiation of the offense. If a censure has been 
removed by absolution, it revives only in cases where a penance 
or other obligation has been imposed under penalty of relapse 
into the censure and has not been performed (Canon 2248).

The censure once incurred binds the offender, even though 
the law is changed later on, and the penalty abolished (cfr. 
Canon 2226). Canon 2236 shows what persons can dispense from 
vindicative penalties. A confessor who has no jurisdiction in the 
external forum cannot impose a vindicative penalty for the ex
piation of an offense, but only a penance proportioned to its 
gravity7. In some cases the law itself declares that the person 
absolved from a censure again incurs it through failure to fulfill 
a condition (cfr. Canon 2254, § 1). To grant absolution from a 
censure under condition that, if the obligation or penance im
posed is not fulfilled, the penitent shall fall into the same cen
sure, is equivalent to a precept imposed under threat of a censure 
lata sentent ta. Consequently, only a superior who has power 
to attach a censure to his precept can absolve under such a con
dition, unless the law gives the confessor faculty to absolve under 
that condition.3

3 Sole, “De Delictis et Poenis,” n. 152; Vermeersch-Creuscn, “ Epi
tome, ” III, n. 447.

r 2090. If a person has incurred several censures, he may be 
^absolved from one, while the others remain. The petitioner for 
absolution must indicate all cases from which he desires absolu
tion, for otherwise the absolution is valid only for the case he 
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mentioned. If, however, the absolution is general, though the 
petition referred to one particular case only, it is valid also for 
those cases which were concealed in good faith, with the excep
tion of censures reserved to the Holy See specialissimo modo: 
even a general absolution is of no avail for censures concealed 
in bad faith (Canon 2249).

Canon 2249 is important in the case of the multiplication of 
censures mentioned in Canon 2244. The rule of Canon 2249 has 
reference to censures inflicted a jure, for censures ab homine 
are always reserved to the superior who inflicted the same (cfr. 
Canon 2245, § 2). If a person who has incurred several censures 
asks for absolution, but by mistake forgets to mention one or 
other of the censures, and absolution is given to him in the gen
eral form “ab omnibus censuris,” he is free from all censures, 
provided the one absolving had authority to absolve from all the 
censures with which the offender was burdened. Censures re 
served to the Holy See specialissimo modo and those concealed ii 
bad faith are not included in this liberal concession of Canon
2249.

Relation between Absolution from Sin and from Censure

2091. [In the case of a censure which does not prevent the 
reception of the sacraments, the censured person who is properly 
disposed and desists from his contumacy can be absolved from 
his sins, while the censure rema ins}( Canon 2250, § 1).

In the case of a censure which prevents the reception of the 
sacraments, the censured person cannot be absolved from the 
sins until he has been first absolved from the censure (Canon
2250, § 2).

Absolution from a censure in the sacramental forum is in
cluded in the usual form of absolution from sins given in the 
ritualistic books; in the non-sacramental forum, absolution from 
a censure may be given in any form, but for the absolution from 
excommunication it is proper to use, as a rule, the formula con
tained in these same books (Canon 2250, § 3).

Excommunication and personal interdict entail the prohibi- 
tion to receive the sacraments, until absolution has been obtained 
from these censures. If the priest has no faculty to absolve 
from these censures, he cannot absolve from the sins by which 
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one incurred the censures. If there is question of suspension, and 
the suspended cleric is sorry for his sins and willing to make 
amends for the violation of law, the confessor can absolve him 
from his sins, even though he does not have the faculty to absolve 
him from the suspension.

Absolution from Censures in the External and Internal 
Forum

2092. If absolution from a censure is given in the externa) 
forum, it holds good for both the external and the internal 
forum; if it is given in the internal forum, the person who 
obtained such an absolution may if no scandal is caused thereby, 
conduct himself as if absolved even in his actions of the external 
forum. The censure, however, may be enforced by the superiors 
of the external forum, and the subject is bound to obey until 
he has been absolved in the external forum, unless the granting 
of absolution in the internal forum is proved, or is at least legi
timately presumed in the external forum (Canon 2251).

The Code here repeats the former law on the effect of an ab
solution from a censure in the internal forum.4 If a confessor 
asks the Ordinary for faculties to absolve a person, and in the 
concession of the faculties there is no express limitation to the 
internal forum, the faculties are considered granted for both 
forums (cfr. Canon 202; above, Volume I, n. 156).

Absolution from Censures in Danger of Death

2093. ̂ Persons who in danger of death are absolved from a 
censure ab homine or from a censure reserved sfjecialissimo modo 
to the Apostolic See by a priest who has no special faculty] are 
after their recovery obliged under pain of relapse into the cen 
sure to have recourse to the person who inflicted the censure, if 
there is question of a censure ab homine. In the case of a censure 
a jure, recourse must be had to the Sacred Penitentiary, or to a 
bishop or other ecclesiastic who has the faculty to absolve, as de
clared in Canon 2254, § 1. The censured persons must obey the 
orders of the absolving authority (Canon 2252). The Committee 
for the Authentic Interpretation of the Code has declared that

* Lega, ‘‘De Delictis et Poenis,” n. 125. 
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the requirement (namely, that he have the necessary faculty to 
absolve) must be verified also in the bishop to whom recourse is 
had. Consequently, recourse may be. made to the bishop only if 
he, like the other ecclesiastic spoken of in the Canon, has, either 
by law or by special indult of the Holy See, the faculty to ab
solve from the censures reserved in a most special manner to the 
Holy See.5

Canon 882 states that in danger of death every priest can 
absolve from all sins and censures (cfr. above, Volume I, n. 787). 
If it is a censure ab homine (cfr. Canon 2217), or a censure 
reserved to the Holy See specialissimo modo, and the priest had 
no faculties to absolve from them outside the case of danger of 
death, the penitent after recovery must submit himself to the 
competent authority not to obtain absolution (for that he has 
received), but to make satisfaction for his offense to the ecclesi
astical authority. If he neglects to have recourse, he again incurs 
the censure from which he was absolved in danger of death. The 
manner of having recourse is specified in Canon 2254. If a per
son in danger of death has been absolved from censures other 
than those mentioned in Canon 2252, he has no obligation of 
submitting his case again after recovery.

Absolution from Censures Outside the Danger of Death

2094. Even outside the danger of death, absolution may be 
given:

(1) from a non-rcserved censure by any confessor in the 
sacramental forum; outside the sacramental forum by those per
sons who have jurisdiction over the offender in the external 
forum;

(2) from a censure ab homine by the person to whom the 
censure is reserved in accordance with Canon 2245, § 2. He 
can grant the absolution even though the offender has trans
ferred his domicile or quasi-domicile to another place (i.e., out
side the territory of the superior who inflicted the censure ab 
homine);

(3) from a censure reserved a jure by the person who or
dained the censure, or him to whom it is reserved, and their suc
cessors or competent superiors, or their delegates. Wherefore,

‘November 12, 1922; Acta Ap. Sedis, XIV, 663. 
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every Ordinary can absolve his subjects from a censure reservata 
Episcopo or Ordinario (reserved to the bishop or to the Ordi
nary), and a local Ordinary can absolve even strangers; absolu
tion from a censure reserved to the Apostolic See may be received 
from the same Holy See and from others who have obtained 
faculty from the Holy See to absolve. For cases reserved simplici
ter, the general faculty to absolve from papal reserved cases suf
fices; for cases reserved speciali modo, a special faculty is 
needed; for cases reserved specialissimo modo a most special 
faculty is required, subject in all three instances to the regula
tions of Canon 2254 for urgent cases (Canon 2253).

From non-reserved censures a jure, the confessors can absolve 
in sacramental confession; outside sacramental confession those 
persons only can grant absolution who have jurisdiction over the 
offender in the external forum. Ordinarily confessors and pas
tors have no jurisdiction in the external forum, but they may 
be delegated by the Ordinary. Eichmann asserts that the pastors 
have jurisdiction in the external forum over their parishioners, 
and can absolve them in the external forum,® but that opinion is 
not endorsed by the majority of the commentators on the Code.7 
In occult cases the Ordinaries have faculties, in virtue of Canon 
2237, to absolve from the censures reserved to the Holy See sim
pliciter.

Absolution from Censures in Urgent Cases

2095. In urgent cases-—that is to say, {in cases in which the 
censures latce sententice cannot be observed exteriorly without 
danger of grave scandal or infamyj or if it is hard for the peni
tent to remain in the state of mortal sin for the time necessary 
to obtain absolution from the competent superioi]—every con
fessor can in the sacramental forum absolve from the censures, 
no matter how they are reserved. He must, however, impose on 
the penitent the burden to take recourse within one monthQinder 
the penalty of relapse into the censure] The recourse is to be 
made at least by letter and through the confessor, if it can be 
done without grave inconvenience, without mentioning the name 
of the penitent, and directed to the Sacred Penitentiary or to the

c' ‘ Strafrecht," 87.
r Augustine, * * Commentary,” VIII, 155; Haring, “Grundziige des kath. 

Kirchcnrechts, ’1 310, 939; Poschl, * 1 Kurzgefasstes Lehrbuch des kath. 
Kirchenrecht8,,, 19. 
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bishop or other superior who has the faculty to release from the, 
censure, and the penitent is obliged to obey the orders of the su
perior (Canon 2254, § 1).

Even after he has received absolution (from a non-privileged 
confessor) as stated above, and has had recourse to the superior, 
the penitent is not forbidden to approach another confessor who 
has the faculty to absolve, and, confessing again at least the sin 
to which the censure is attached, to receive absolution. When he 
has received absolution, he shall accept the injunctions of the 
confessor, and shall not afterwards be obliged to accept other 
injunctions given by the superior to whom he had taken recourse 
by letter (Canon 2254, § 2).

If in some extraordinary casefthe recourse is morally impos
sible} the confessor himself can grant absolution without the 
obligation of recourse, except in the ease of absolving his own 
accomplice in a sin of impurity (cfr. Canon 2367). The confes
sor shall enjoin on the penitent what the law requires in the 
respective case (e.g., restitution, safeguards against relapse, 
etc.), and impose an appropriate penance and satisfaction for 
the censure under condition that the penitent shall relapse into 
the censure if he does not within an appropriate space of time 
to be determined by the confessor do penance and make satis
faction (Canon 2254, § 3).

2096. The recourse to the Sacred Penitentiary or to another 
ecclesiastical superior who has faculties to absolve from the cen
sures reserved to the Holy See, is to be made ordinarily through 
the confessor writing in the name of the penitent. If the con
fessor cannot write for the penitent (e.g., because he will have 
no opportunity of seeing the penitent again), and the penitent 
himself can write, the latter is not excused from the recourse. If 
a penitent has been absolved from a censure reserved to the Holy 
See and the confessor has written for the penitent, the latter may 
nevertheless approach another confessor who has a special fac
ulty to absolve from the censure and whc can impose the mandata 
(or special injunctions) regarding the things that the penitent is 
to do or avoid. The case is thereby closed, and, when later on the 
answer to the first confessor’s letter comes, the penitent is not 
obliged to accept the mandata of the Sacred Penitentiary or the 
bishop.

If the recourse is morally impossible (e.g., because the con- 
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lessor cannot write for the penitent and the penitent himself 
cannot write), and if it is very difficult for the penitent to con
fess again his offense to a superior or a confessor who has faculty 
to absolve from the censure, any confessor can absolve him and 
impose the mandata, penance and satisfaction, under pain of 
relapse into the censure, if the penitent has not complied with 
the orders of the confessor within the time specified. What con
stitutes a moral impossibility to make the recourse, must be 
judged by the confessor, who alone knows the circumstances of 
the individual case.

2097. The faculty of every confessor to grant absolution in 
urgent cases extends to all censures lata sententia reserved by 
law (quoquo modo reservatae) : it is immaterial whether they are 
reserved by the common or by particular law, and whether they 
are reserved to the Holy See simpliciter, speciali or specialissimo 
modo, qt to the Ordinary. The Sacred Penitentiary has declared 
that absolution may be asked and granted from the censures re
served specialissimo modo to the Holy See according to the tenor 
of Canon 2254.  The censures ab homine are excluded from the 
faculties of Canon 2254.

8
9

Chapter II

OF CENSURES IN PARTICULAR

2098. The censures are as follows: (1) excommunication, 
(2) interdict. (3) suspension. An excommunication can affect 
physical persons only; wherefore, if it is inflicted on a moral 
body, it is understood to affect those individuals who cooperated 
in the offense. Interdict and suspension can be inflicted also on a 
community as a moral person. Excommunication and interdict 
may be inflicted on lay persons as well as on clerics; suspension

1 is inflicted on clerics only; an interdict may be inflicted not only 
on persons, but also on places. An excommunication is always a 
censure; interdict and suspension can be either censures or vin-

8April 21, 1921; Acta Ap. Sedic, XIII, 239.
6 Holy Office, June 23, 1886 (Collectanea de P. F., II, n. 1658); Holy 

Office, June 16, 1897 (Collectanea de P. F., II, n. 1971) ; Holy Office, 
August 19, 1891 and March 30. 1892 (Collectanea de P. F., Il, nn. 17G4, 
1788). Vermeersch-Creusen, “Epitome,” III, n. 454; Augustine, “Com
mentary,” VIII, 158-162. 
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dicative penalties, but in case of doubt they are presumed to be 
censures (Canon 2255).

The three censures are enumerated in the law of the Decre
tals,10 and restated by the Code. That excommunication cannot 
be inflicted on all persons who constitute a legal body, but only 
on those individuals of that body who are personally guilty of 
the offense, is a rule taken from the law of the Decretals.11 The 
cooperation which entails an ecclesiastical penalty must be 
gravely sinful (cfr. Canon 2218) If a legal body is punished 
with interdict or suspension, the innocent members of the body 
are not personally interdicted or suspended, but the acts of the 
body as an organization are affected; if, however, the penalty is 
expressly inflicted on both the legal body and the guilty indi
viduals, the latter are also personally interdicted or suspended 
(cfr. Canons 2274 and 2285). A personal penalty is not inflicted 
without personal guilt.

10 Decretales Greg. IX, c. 20, De verborum significatione, lib. V, tit. 40.
"Liber Sextus, c. 5, De sententia excommunicationis, lib. V, tit. 11.
,2Lega, “De Delictis et Pcenis,’* n. 153 sqq.

2099 In the following Canons, (1) the term divine offices im
plies [those functions of the power of orders which, by the insti
tution of Christ or the Church, are ordained for divine cult, and 
can be performed by clerics only] (2) by the term of legal eccle 
siastical acts are to be understood ^holding the office of adminis 
trator of ecclesiastical goods, acting as judge, auditor, relato, 
(proponent), defensor vincuh, promoter of justice (prosecutor) 
and promoter of the faith, notary and chancellor, cursor (mes
senger), apparitor (summoner), attorney and procurator in 
ecclesiastical cases; the office of sponsor in Baptism and Con
firmation ; voting in ecclesiastical elections, and the exercise of 
the right of patronage| (Canon 2256).

ARTICLE 1.—OF EXCOMMUNICATION

2100. Excommunication is [a censure by which one is excluded 
from the communion of the faithful with the consequences 
enumerated in the following Canons, which consequences are 
inseparable?! It is also called anathema, especially when inflicted 
with the solemnities described in the Pontificale Romanum 
(Canon 2257).12

Some excommunicated persons are vitandi, others tolerati.
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(Nobody is a vitandus, unless (1) he is excommunicated by name 
by the Apostolic See, (2) the excommunication is publicly pro
claimed, and (3) in the decree or sentence it is expressly stated 
that he must be avoided?} The only case in which one becomes 

Xan excommunicatus vitandus by the very fact of committing the 
Jcrime is stated in Canon 2343, § 1, n. 1 (Canon 2258).

Canon 2258 contains a notable change of the former law in 
reference to the excommunicatus vitandus. A Decree of the 
Sacred Congregation of the Inquisition, January 9, 1884, stated 
that persons punished with excommunication by name through 
a declaratory or condemnatory sentence of the Supreme Pontiff 
or of the bishop became excommunicati vitandi.13 Under the law 
of the Code the three conditions enumerated in Canon 2258 are 
necessary to render an excommunicated person a vitandus.

2101. Every excommunicated person is deprived of the right 
to assist at the divine offices, but not at the preaching of the 

r word of God. {if an excomm/unicatus toleratzcs assists passively, 
it is not necessary to expel him; a vitandus should be expelled, 
or, if he cannot be expelled, the divine service must be stopped, 
provided it can be done without grave inconvenience^ From 
active assistance, which entails some participation in celebrating 
the divine offices (services), not only an excommunicatus vitan
dus is to be barred, but also every excommunicated person whose 
excommunication was inflicted by a declaratory or condemnatory 
sentence, or whose excommunication is otherwise notorious 
(Canon 2259). The sentence here spoken of makes the excom
munication notorious by notoriety of law; the public knowledge 
of the excommunication makes it notorious by notoriety of fact 
(cfr. Canon 2197).

Excommunication and Reception or Administration of 
Sacraments and Sacramentals

2102. (An excommunicated person may not receive the Sacra
ments; after a declaratory or condemnatory sentence he may 
not receive even the sacramentals] (Canon 2260, § 1).

jWitb regard to the ecclesiastical burial of excommunicated 
persons, the precepts of Canon 1240 (cfr. above, n. 1268) are to 

Jl be observed^Canon 2260, § 2).
« Lega, op. cit., n. 156.
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2103. An excommunicated person may not licitly consecrate 
or administer the Sacraments except in the following cases 
(Canon 2161, § 1):

Without prejudice to the rule of § 3 of this Canon, the faith
ful may for any just reason ask the Sacraments and sacramentals 
from an excommunicated person especially if there is no other 
minister available, and the excommunicated person at their re
quest may minister to them without any obligation to inquire* 
into the reason for the request (Canon 2261, § 2). j

. From a minister who is an excommunicat us vitandus, or who 
has been excommunicated by a declaratory or condemnatory sen
tence, the faithful may ask for sacramental absolution in accord
ance with Canons 882 and 2252 only in danger of death. Even in 
the case of danger of death, it is forbidden to approach such a 
minister for the other Sacraments and sacramentals, unless no ‘ 
other minister is available (Canon 2261, § 3).

This concession to the faithful does not entitle the minister 
to disregard the penalties of the excommunication which he has 
incurred except in those instances in which the faithful request 
him to administer the Sacraments to them. Sole 14 and other 
commentators maintain that an implied petition of the faithful 
for the Sacraments also entitles the minister whose excommuni
cation is occult to say Mass (e.g., on Sunday at the hours when 
the people expect Mass to be said) and administer the Sacra
ments. There is no need of bringing this case under Canon 2261, 
§ 2, for Canon 2232 rules that a person under secret censure need 
not betray himself by abstaining from acts forbidden by excom
munication under circumstances which endanger his reputation. 
Canon 2261, § 2, permits the faithful to ask the Sacraments from 
an excommunicated minister, though his excommunication is 
publicly known, but they may not request him, except in danger 
of death, if the minister is an excommunicatus vitandus, or if 
excommunication has been imposed on him by a declaratory or 
condemnatory sentence.

Deprivation of Other Spiritual Favors

2104. (An excommunicated person does not share in the indul
gences, suffrages, or public prayers of the Church] (Canon 2262, 
§D.

“Sole, “De Delictis et Pennis/’ n. 220.
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^It is, however, not forbidden: (1) that the faithful pray for 
an excommunicated person privately ;• (2) that the priests apply 
Mass for him privately, provided scandal is avoided; but, if he 
is a vitandus, Mass may be applied for his conversion onfij 
(Canon 2262). Canon 809 (cfr. Volume I, n. 711) discusses the 
question of application of Mass for excommunicated persons.

Deprivation of Right to Exercise Legal Ecclesiastical 
Acts, Offices and Functions, Jurisdiction

2105. {An excommunicated person is forbidden to exercise 
legal ecclesiastical acts (cfr. Canon 2256) within the limits de
fined in law. He cannot be plaintiff in ecclesiastical trials except 
in so far as Canon 1654 permits, and he is forbidden to discharge 
ecclesiastical offices and duties and to enjoy the privileges pre
viously granted to him by the Church] (Canon 2263).

]Acts of jurisdiction of both the internal and external forum 
by an excommunicated person are illicit, and, if a condemnatory 
or declaratory sentence of excommunication has been issued 
against him, his acts of jurisdiction are invalid, without preju
dice to the rule of Canon 2261, § 2j( Canon 2264).

Deprivation of Right of Appointment to Ecclesiastical 
Dignities, Offices, Benefices, Ordination

2106. Every excommunicated person whatsoever:
(1) is forbidden to make use of the right of election, presen- 

\ tation, or nomination;
1 (2) is incapable of acquiring dignities, offices, benefices,

ecclesiastical pensions or any position in the Church;
(3) cannot be promoted to orders (Canon 2265, § 1).
Acts exercised in violation of the prohibitions in nn. 1-2 are 

not invalid, unless they were done by an excommunwatus vitan
dus or by a person excommunicated by a declaratory or con
demnatory sentence. Once such a sentence has been issued, the 
person condemned cannot validly obtain any papal favor, unless 
mention is made bf the excommunication in the papal rescript 
(Canon 2265, § 2).

2107. After a condemnatory or declaratory sentence the ex
communicated person remains deprived of the income or revenue 
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of any dignity, office, benefice, pension, or position which he 
might have in the Church; an excommunicatus vitandus forfeits 
the dignity, office, benefice, pension, or position itself (Canon 
2266).

Forbidden Civil Communication with an Excommunicatus 
Vitandus

2108.1X11 the faithful, except a husband (or wife), parents, 
children, servants and subjects, are bound to avoid communica
tion in profane affairs with an excommunicatus vitandus, unless 
a reasonable cause justifies communication} (Canon 2267). z

Before the Constitution “Apostolic® Sedis” of Pope Pius IX 
(1869), communication with an excommunicatus vitandus en
tailed an ipso facto excommunication (called excommunicatio 
minor). The Sacred Congregation of the Inquisition, December 
5, 1883, declared that the excommunicatio minor had been abol 
ished by the said constitution, but it further declared, Augus 
2, 1893, that, though the minor excommunication had been abol 
ished, the prohibition to communicate without a legitimate ex
cuse with an excommunicatus vitandus remained.15

ARTICLE II.—OF THE INTERDICT
2109. An interdict is{a censure by which the faithful are not 

denied communion with the Church, but are deprived of certain ' 
spiritual goods (or rights) enumerated in the succeeding CanonsTf 
The prohibition is made either directly by a personal interdict, 
which forbids to the persons themselves the use of the spiritual 
goods, or indirectly by a local interdict, by which the dispensa
tion or reception of such goods is forbidden in certain places 
(Canon 2268).

What Authorities Can Issue Interdict

2110. A general local interdict on the territory of a diocese 
or a state and a general personal interdict on the people of a 
diocese or state can be inflicted by the Apostolic See alone, or 
by its mandate. A general interdict on a parish or the people 
of a parish, and a particular interdict, both local and personal,

“Lcga, “Do Delictis ct Poenis,” nn. 155-156. 
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can be decreed also by the bishop. [A personal interdict follows 
the interdicted persons into any place; a local interdict has no 
force outside the interdicted territory, but in the interdicted ter
ritory all persons, including strangers and exempt, unless they 
have a special privilege, are obliged to observe the interdicj 
(Canon 2269).

Consequences of Local. Interdict

2111. Ja local interdict, either general or particular, does not 
forbid the administration of the Sacraments and sacramentals to 
dying persons, provided the rules of law are observed] (cfr. 
Canon 2271, n. 2) as to administration of the Sacraments and the 
holding of other functions without pomp and solemnity, but it is 
forbidden to hold any divine offices or sacred rites in the inter
dicted territory, with the exception of the concessions granted 
in § 2 of this Canon and in Canons 2271—2272 (Canon 2270, § 1).

(On the feasts of Christmas, Easter, Pentecost, Corpus Christi 
and the Assumption of the Blessed Virgin Mary, a local inter
dict is suspended, and only the conferring of Orders and the 
solemn nuptial blessing are forbiddenj (Canon 2270, § 2).

2112. If there is a general local interdict, and the decree 
* imposing the interdict does not explicitly state otherwise, the
following concessions are granted:

(1) provided they are not personally interdicted, clerics are 
allowed to conduct the divine offices and sacred functions in 
private in any church or oratory under the condition that the 
doors are locked, the services are conducted in a low tone of 
voice, and the church bells are silent;

(2) in the cathedral church, in parochial churches, and in 
a church which is the only ?ne in a town, and in these churches 
exclusively, it is permitted to celebrate one Mass, to reserve the 
Blessed Sacrament, to administer Baptism, the Holy Eucharist 
and Penance, to witness marriages without the nuptial blessing, 
and to hold funeral services, but every kind of solemnity is for
bidden ; furthermore, it is permitted to bless baptismal water and 
holy oils, and preach the word of God. In connexion with these 
sacred functions, however, singing and all pomp in sacred vest
ments and other sacred furnishings are forbidden, also the ring
ing of church bells and the playing of the organ and other 
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musical instruments. The Holy Viaticum is to be brought to the 
sick privately (Canon 2271).

Canon 2271, n. 1, orders the services to be conducted januis 
clausis (with the doors locked); since this clause is not repeated 
in n. 2, all the faithful may be admitted to the services, except 
those who are personally interdicted or who have committed or 
participated in the offense for which the local interdict was in
flicted : the latter may be allowed to assist only at sermons (cfr. 
Canons 2275-2276). Concessions similar to those of Canon 2271 
had been made by Pope Gregory IX 10 and by Pope Boniface 
VIII.17

Consequences of Local Particular Interdict

2113. {if an altar or a chapel of a church has been placed 
under an interdict by a local particular interdict, no sacred office 
or rite may be celebrated at that altar or in that chapel](Canon 
2272, § 1).

Jlf a cemetery has been interdicted, the bodies of the faithful 
may be buried there, but without any ecclesiastical rites](Canon 
2272, § 2).

If an interdict has been placed on a certain church or ora
tory, the following rules obtain: (1) if it is a capitular church 
and the chapter is not interdicted, the rule of Canon 2271, n. 1, 
applies, unless the decree which imposes the interdict commands 
that the Conventual Mass be celebrated and the Canonical 
Hours recited in another church or oratory; (2) if it is a parish 
church, the rule of Canon 2271, n. 2, applies, unless the decree 
which imposes the interdict substitutes another church during the 
time of the interdict (Canon 2272, § 3).

Extent of General and Particular Local Interdicts

2114. If a city is interdicted, all the accessory places (even 
though exempt, and including the cathedral church, if there be 
one) are included under the interdict. If a church is interdicted, 
the adjoining chapels are also interdicted, but not an adjoining 
cemetery If a chapel is interdicted, the whole church of which

"Decretales Greg. IX, c. 57, De sententia excommunicationis, lib. V, 
tit. 39.

17 Decretales Greg. IX, c. 25, De privilegiis, lib. V, tit. 33. 
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the chapel is a part is not interdicted; if the cemetery adjoining 
the church is interdicted, the church is not interdicted, but all 
oratories in the cemetery are interdicted (Canon 2273).

What are the accessory places when an interdict is placed on 
a city ? Pope Boniface VIII declared that by accessory places are 
to be understood the suburbs and adjacent buildings in order 
that the sentence of the interdict may not be despised by the 
holding of divine services in such places.18 Cardinal Lega argues 
from the law of the Decretals that the bishop who pronounces 
an interdict on a place of his diocese, can simultaneously place 
under interdict also the places of another diocese adjoining the 
town or city which he has interdicted, and that he has the right 
to specify the adjoining places of the other diocese which are to 
be under the interdict.19 Augustine denies that the law of the 
Decretals extends the interdict to adjoining places, if they be
long to another diocese;20 Sole endorses the opinion of Lega.21

Interdict on a Community or College

2115. If a community or college has committed an offense, 
an interdict may be issued either against all guilty individuals, 
or against the community as such, or against the guilty persons 
and the community (Canon 2274, § 1).

In the first case, the precepts of Canon 2275 apply (Canon 
2274, § 2).

In the second case, the community or college cannot exercise 
any spiritual rights which it possesses as a community (Canon 
2274, § 3)

In the third case, the interdict has the combined consequences 
of a particular and a general personal interdict (Canon 2274, 
§4).

2116. (1) Personally interdicted individuals cannot celebrate 
divine offices or assist at them, except at the preaching of the 
word of God. If they assist passively, they need not be expelled; 
but from all active assistance which entails any participation m 
the celebration of the divine offices shall be excluded those per-

»• Liber Sextus, c. 17, De sententia excommunicationis, lib. V, tit. 11. 
«“De Delictis et Poenis,’* n. 169.
• * * Commentary, ’’ VIII, 208.
® ‘ * De Delictis et Poenis,f ’ n. 242.
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sons who have been interdicted by a condemnatory or declaratory 
sentence, or whose interdict is otherwise notorious.

(2) Personally interdicted individuals are forbidden to ad
minister, confect (e.g., by saying Mass), or receive the Sacra
ments and sacramentals, in accordance with Canons 2260, § 1, 
and 2261;

(3) they are also subject to the deprivations of Canon 2265;
(4) they are deprived of ecclesiastical burial in accordance 

with Canon 1240, § 1, n. 2 (Canon 2275).
A community or legal body may be punished as a corpora

tion for offenses imputable to the corporate body by depriving it 
of the use of the rights and privileges which it possesses in its 
corporate capacity. Both the civil and the ecclesiastical law 
recognize the right of the authorities to punish thus a corporate 
body. The common welfare demands that offending corporations 
be punished and checked in their violations of the law. The inno
cent members suffer to some extent, in so far as their rights as 
members of the corporate body are concerned, but the law de
mands that sacrifice from them for the sake of the common weal. 
Canon 2276 provides protection for their rights as individuals.

When a community or legal body is punished with an inter
dict, one must weigh carefully the law or the decree which inflicts 
the penalty, for it may, as Canon 2274 states, be inflicted either 
on the guilty individuals of that body only, or on the legal body 
as such without special reference to the guilty members, or on 
both the guilty members and the body as such. The guilty mem
bers who caused the interdict to be inflicted on a legal body incur 
automatically a personal interdict and are liable to the depriva
tions of Canon 2275 (cfr. Canon 2338, § 4). Concerning the 
deprivation of ecclesiastical ourial of personally interdicted indi
viduals, Canon 1240, § 1, n. 2, rules that the penalty does not 
take effect unless the interdict is inflicted by a declaratory or 
condemnatory sentence.

Innocent Individuals in Local Interdict and in Interdict 
on a Legal Body

2117. persons who are under a local interdict or an interdict 
against a community or college, but have not been the cause of 
the interdict, and are not forbidden by any other censure, may, 
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if they are properly disposed, receive the Sacraments in accord
ance with the preceding Canons, without absolution from the 
interdict and without any other satisfaction](Canon 2276).

The very nature of ecclesiastical penalties (cfr. Canon 2215) 
proves that they are inflicted only on offenders against the law 
for the purpose of correcting them and vindicating ecclesiastical 
discipline. Now, in a local interdict and in an interdict against 
a community or college, there may be persons in the place or 
in the community or college who have not participated in the 
offense for which the place or the body of men was punished with 
an interdict. Wherefore, the Code does not subject them to the 
deprivations entailed in the interdicts, in so far as their own 
persons are concerned. The Code says that they are free to re
ceive the Sacraments in accordance with the preceding Canons, 
because they may not receive the Sacraments in a church which 
has been closed by the interdict, but they may go to another 
where services are allowed (cfr. Canons 2270-2272) ; persons 
who have been the cause of a local interdict, or of an interdict on 
a community or college, are in virtue of Canon 2338, § 4, placed 
ipso facto under a personal interdict, and, therefore, cannot re
ceive the Sacraments even outside the interdicted place or terri
tory, for a personal interdict follows the person everywhere (cfr. 
Canon 2269, § 2).

2118. Canonists have discussed the question whether an inter
dict on a place or a body of men should be considered a censure, 
or merely as a vindicative penalty. Canon 2268, however, says 
that it is a censure both as a personal and a local interdict, affect
ing the persons directly in the one case, and indirectly in the 
other. Interdict and suspension may, however, be inflicted in the 
manner of a vindicative penalty, but, when the law or the word
ing of the decree which inflicts the penalty leaves it doubtful 
whether they are censures or vindicative penalties, they are by 
law presumed to be censures (cfr. Canon 2255, § 2).22

Interdict “Ab Ingressu Ecclesiae”

2119. [The interdict “ab ingressu ecclesia?” entails the pro
hibition to celebrate divine offices in church, to assist at them, 
and to receive ecclesiastical burial. If the person so interdicted

— Lega, “De Delictis et Poenis,” n. 170. 
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nevertheless assists, he need not be expelled, and, if he is buried 
(in consecrated ground), the body need not be removedj(Canon 
2277).

This interdict “from entering a church” is in the nature of a 
personal particular interdict. Regarding this interdict, the law 
of the Decretals ruled that a person who violates it by partak
ing in the divine services, or continues in his office as before the 
interdict, becomes irregular.23 Sole maintains that a person who 
is under this interdict is permitted to receive the Sacraments in 
a church.24 However, the prohibition to celebrate the divine 
offices and to assist at them seems to extend to both the adminis
tration and the reception of the Sacraments acccording to the 
definition of the terms “divine offices” given in Canon 2256. Th< 
interdict “from entering a church” does not forbid the persoJ 
who is under that penalty to enter a church and pray there 
privately outside of divine services, nor does it forbid him to 
assist either actively or passively at divine services in a public, 
semi-public, or private oratory, for in the matter of penalties the 
term “church” is to be understood of those places of divine wor
ship which are called churches in Canon 1161.

ARTICLE IH.—OF SUSPENSION

2120. Suspension is[a censure by which a cleric is forbidden 
to exercise the rights of his office or benefice or bothj The effects 
of a suspension are not inseparable, but, unless the contrary is 
certain, all the consequences enumerated in the succeeding 
Canons follow from a suspension inflicted generally (i.e., with
out qualifications or limitations). On the contrary, from a sus
pension from office or from benefice the consequences of either 
species only follow (Canon 2278).

Suspension is a penalty which can be visited on the clergy 
only (cfr. Canon 2255, § 2). It does not deprive the cleric of 
his office, or his benefice, or other rights of the clergy, but it 
forbids the use and enjoyment of these rights, and differs there
fore from deposition and degradation.

23 Liber Sextus, c. 20, De sent, excoin., lib. V, tit. 11.
24 “De Delictis ct Poenis,” n. 247.
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Various Species of Suspensions

2121. Suspension from office simply, without the addition 
of any limitation, forbids every act of the power of orders and 
jurisdiction, even the mere administration to which one is en
titled by one’s office with the exception of the administration of 
the goods of one’s own benefice (Canon 2279, § 1).

(1) Suspension a jurisdictione, in general, forbids every act 
of the power of jurisdiction, both ordinary and delegated, in 
either the internal or the external forum.

(2) Suspension a divinis forbids the exercise of every act of 
the power of orders which one obtained either by sacred orders 
or by privilege.

(3) Suspension ab ordinibus forbids every act of the power 
of orders received by ordination.

(4) Suspension a sacris ordinibus forbids every act of the 
power of orders received by ordination to major orders.

(5) Suspension a certo et definito ordine exercendo forbids 
the exercise of every act of the order designated in the suspen
sion ; besides, the suspended person is forbidden to confer that 
order and to receive a higher order and, if he has received it, to 
exercise that order.

(6) Suspension a- certo et definito ordine conferendo forbids 
the conferring of that order, but not of an inferior or superior 
order.

(7) Suspension a certo ?t definito ministerio (e.g., the hear
ing of confessions), or from a certain and specified office (e.g.. 
the care of souls), forbids every act of the ministry or office 
specified in the suspension.

(8) Suspension ab ordine pontificali forbids every act of the 
powers of episcopal orders.

(9) Suspension a pontificalibtis forbids the exercise of the 
episcopal acts, as specified in Canon 337 (Canon 2279, § 2).

2122. Suspension from a benefice^eprivcs the holder of the 
benefice of the fruits or income of the benefice, except the right 
of residing in the house or residence pertaining to the benefice, 
but it does not deprive him of the right to administer the good* 
of the benefice, unless the decree or sentence by which the sus
pension is inflicted explicitly takes away the administration from 
the suspended cleric and gives it to another. If, notwithstanding 
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the censure, the beneficiary takes the income, he is bound to make 
restitution and he can be forced to do so even by means of can
onical penalties, if necessary](Canon 2280).

If a pastor is suspended from a benefice, he forfeits from the 
moment that the suspension becomes effective the income from 
his benefice. In the United States many dioceses give to the pas
tor, besides a salary of a fixed amount of money (to be drawn 
from the treasury of the parish), an allowance for his board. In 
these dioceses the statutes usually ordain that the stole fees (i.e., 
offerings of the people at Baptism, Marriage, and funerals) be
come the property of the parish. It seems that, in a suspension 
from a benefice, the pastor forfeits both his salary and board 
allowance for the duration of the suspension, for both the salary 
and board allowance are in that case the income or revenue of 
the benefice. The Mass stipends (at least the so-called stipendia 
manualia) are not part of the benefice, but personal offerings 
made to him who says the Mass. With the concession of residence 
in the house of the benefice are very likely included light, water, 
and heating, without which the house would not be a convenient 
dwelling-place. All the income of the benefice which has been 
illegally appropriated by the suspended pastor must in justice 
be returned to the parish, even before orders to that effect are 
issued by the bishop, and, if the pastor neglects to make the 
restitution, he can be forced by canonical penalties to satisfy this 
obligation.

The suspension from office of a pastor or an assistant priest 
does not deprive them of the salary or revenue, but the bishop 
undoubtedly can deprive them of it, because the salary is given 
in consideration of the office, and, when they cannot perform the 
duties of their office through their own fault, they cannot com
plain if they are deprived of the salary.

2123. A general suspension, or a suspension from office or 
from benefice, [affects all offices or benefices which a cleric holds 
in the diocese of the superior who suspends him, unless the con
trary is apparent] (Canon 2281).

The general suspension deprives a person of the exercise of 
both office and benefice, and of the use of the powers of orders 
as well as of jurisdiction. The local Ordinary can, of course, 
deprive his clerical subjects only of the right to exercise offices 
and benefices which they hold in his diocese, not of those which 
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perhaps they hold in another diocese. It is difficult to harmonize 
Canon 2281 with Canon 2279, § 1: the latter Canon gives the rule 
that a suspension from office without addition of a limitation for
bids every act of the powers of orders and jurisdiction, and 
therefore a cleric cannot licitly exercise any ecclesiastical office; 
on the other hand, Canon 2281 states that by a general suspen
sion, or by a suspension from office or from benefice issued by 
the local Ordinary, only the offices and benefices which one holds 
in the diocese of the suspending Ordinary are affected. A per
sonal penalty affects the guilty individual everywhere, but Canon 
2226, § 4, admits of an exception to this general principle say
ing, “nisi aliud expresse caveatur.” It seems that Canon 2281 
explicitly modifies the general principle in the case of suspension 
of a cleric who holds an office or benefice in another diocese, for 
the following Canon repeats that the Ordinary of one diocese 
cannot suspend a cleric from an office or a benefice which sucli 
cleric holds in another diocese.

A local Ordinary cannot suspend a cleric from a specified 
office or benefice that is located in a strange diocese, but the 
suspension latoe sentential, inflicted by the common law, affects 
all offices or benefices in whatever diocese they may be held by a 
cleric (Canon 2282).

2124. What is said concerning excommunication in Canon 
2265 is to be applied also to suspension (Canon 2283).

Commentators disagree as to what suspension is declared in 
Canon 2283 to entail all the penalties of Canon 2265. It is rea
sonable to interpret the term suspension in the sense of a general 
suspension; such a suspension alone forbids the exercise of orders 
and jurisdiction, of office and benefice, and, having thus all the 
combined effects of the various partial suspensions, is for that 
reason the most severe kind of suspension. Canon 2283 cannot 
mean to say that the deprivations of Canon 2265 follow the 
partial suspensions, for the consequences of the partial suspen
sions are individually enumerated in Canons 2279-2281, which 
would be quite superfluous, if the partial suspensions entailed 
the same deprivations of Canon 2265.25

2125. When one has incurred a censure of suspension which 
forbids the administration of the Sacraments and sacramentals, 
the precepts of Canon 2261 apply; when a censure of suspension

85 Augustine, “Commentary,” VIII, 229-241. 
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has been incurred which forbids an act of jurisdiction either 
in the internal or the external forum (e.g., sacramental absolu
tion), the act is invalid, if a condemnatory or declaratory sen
tence has been issued, or if the superior has explicitly declared 
that he revokes the jurisdiction itself; otherwise it is merely 
illicit, and it is not even that if performed at the request of the 
faithful in accordance with Canon 2261, § 2 (Canon 2284).

A suspension which forbids the administration of the Sacra
ments and sacramentals (e.g., a general suspension or a suspen
sion ab officio, a divinis, ab ordinibus) has the consequences of 
Canon 2261. If a suspension forbids an act of jurisdiction (e.g., 
a general suspension, a suspension ab officio, a jurisdictione), 
the acts of jurisdiction forbidden to the suspended cleric may be 
either invalid or illicit in accordance with the rule of Canon 
2284. If the exercise of jurisdiction is not invalidated by the sus
pension, its exercise becomes licit under the circumstances speci
fied in Canon 2261, § 2.

The reception of the Sacraments is not forbidden to the cleric 
who has incurred a general or a partial suspension, provided he 
is truly contrite for the offense for which he has been punished 
with suspension, even though the censure or penalty is reserved 
so that the confessor cannot absolve him from the suspension. 
Canon 2250 states that, when there is question of a censure which 
does not forbid the reception of the Sacraments, the person can 
be absolved from the sin, though the censure remains.

Suspension of a Community or College

2126. If a community or college of clerics has committed an 
offense, suspension may be inflicted either on the guilty indi
viduals, or on the community as such, or on both the guilty indi
viduals and the community. If it is inflicted on the guilty 
individuals, the precepts of this Article (Canons 2278 sqq.) 
shall apply; if the community as such is punished with suspen
sion. the community is forbidden the exercise of the spiritual 
rights which pertain to it as a community; if both the guilty 
individuals and the community as such are suspended, the sus
pension has both the effects .just specified (Canon 2285).

Excommunication may be inflicted on physical persons only, 
not on a moral person or body of men (cfr. Canon 2255, § 2) ; 
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on the other hand, an interdict and suspension may be incurred 
by a community or body of men. As to the consequences of a 
suspension pronounced against or incurred by a community or 
college, and especially with reference to the innocent members 
of such body, cfr. above on Canons 2274, 2276.

TITLE IX

OF VINDICATIVE PENALTIES

2127. \Vindicative penalties are\those which tend directly to
wards the expiation of an offense, so that their remission does 
not depend on the cessation of the contumacy of the offender) 
(Canon 2286).

The censures are medicinal or corrective penalties, which 
must be pardoned by the competent authority when the offender 
with proper disposition asks for absolution, because these pen
alties have then attained their purpose—the amendment of the 
offender. Vindicative (or punitive) penalties are, as the very 
name suggests, intended primarily for the expiation of the vio
lation of law and order, and only secondarily for the correction 
or amendment of the offender. Vindicative penalties are, as a 
rule, inflicted for a definite length of time (e.g., suspension from 
orders, jurisdiction, etc., for one year, a suspension or other 
penalty ad beneplacitum nostrum, i.e., for so long as the superior 
who inflicts the penalty wants it to remain) ; a perpetual penalty 
is likewise a vindicative penalty, not a censure.

2128. ̂ rom vindicative penalties which have been inflicted 
the offender has the right of appeal or recourse in suspensivo, 
unless the contrary is explicitly stated in law](Canon 2287).

The appeal or recourse in suspensivo holds the penalty in 
abeyance, and leaves it to the higher superior to impose the 
penalty, or to remit it, or to modify it. The right of appeal has 
reference to vindicative penalties imposed by sentence of the 
ecclesiastical court; the right of recourse has reference to the 
vindicative penalties imposed by particular decree or precept of 
the ecclesiastical superior. From vindicative penalties lata sen
tentice inflicted by either the common or the particular law there 
is no appeal or recourse, because they take effect immediately on 
the violation of the law to which such a penalty is attached. It 
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may be noted that the Code allows appeal or recourse in sus
pensivo against a sentence, decree, or precept, which inflicts a 
vindicative penalty, while it does not permit such appeal or re
course against a sentence, decree or precept imposing a censure 
(cfr. Canon 2243).

2129. ^Except in cases of penalties of degradation, deposition, 
and deprivation of office or benefice, and unless there is urgent 
reason for repairing a scandal, it is left to the discretion of the 
judge to suspend the execution of an ordinary penalty inflicted 
by a condemnatory sentence, if the offender after a laudable life 
has failed for the first time; but he may suspend the execution 
of the sentence only under condition that, if the guilty person 
within the next three years commits another offense either of the 
same or of a different kind, he shall be liable to the penalty of 
both offenses] (Canon 2288).

Note that the Code grants power to the ecclesiastical judge 
to suspend the execution of a vindicative penalty inflicted by a 
condemnatori/ sentence. The condemnatory sentence supposes 
that the law or precept threatens the offender with a penalty, 
that the offender has actually violated the law, and that the 
ecclesiastical court has found him guilty and condemned him to 
the penalty (cfr. Canon 2223, §§ 1-3, on the powers of the judge 
in such cases). If the law itself imposes the penalty on the very 
violation of the law (lata sententice penalties), the penalty is in
curred automatically (cfr. Canon 2232), and Canon 2223, § 4, 
leaves it to the discretion of the ecclesiastical superior whether 
he wishes to issue the declaratory sentence, obliging him only in 
certain cases specified in this Canon to issue the sentence. Canon 
2232 defines the effects of the declaratory sentence.

2130. The vindicative penalty ceases on its expiation or its 
dispensation granted by him who has, in accordance with Canon 
2236, legitimate authority to dispense (Canon 2289). Canon 
2236 rules that the dispensation from vindicative penalties can 
be granted by him who inflicted it, or by his competent superior 
or successor, or by a person to whom this faculty is committed 
by the aforesaid authorities.

2131. |ln more urgent occult cases, if by the observance of a 
vindicative penalty latce sententice (cfr. Canon 2217, § 1, n. 2) 
the guilty person would betray himself with resulting infamy 
and scandal, any confessor may in the sacramental forum sus-
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pend the obligation of observing the penalty under the following 
conditions: the confessor shall enjoin on the offender the burden 
to have recourse to the Sacred Penitentiary, or to the bishop 
who has the faculty to dispense, if the recourse can be taken
without grave inconvenience; the petition is to be made by letter 
and through the confessor within at least one month; the name
of the offender shall be concealed; the orders of the superior to

‘I
whom recourse is made must be obeyed If in some extraordinary 
case this recourse is impossible, the confessor himself can grant
the dispensation in accordance with Canon 2254, § 3) (Canon
2290).

Canon 2232 states that a penalty latce sententia, whether 
medicinal or vindicative, is incurred immediately on the trans
gression of the law, and obliges the culprit to observe the penalty 
in both the external and the internal forum; but, whenever the 
offender has incurred the penalty by a violation of the law that 
was not notorious, and he cannot submit to the penalty without 
defaming himself, he is not obliged to observe the penalty in the 
external forum until a declaratory sentence has been issued 
against him, or his offense has become notorious. Why does 
Canon 2290 rule that the confessor is to grant the suspension of 
the penalty? There is no doubt that the benefit of Canon 2232 
can be enjoyed without the intervention of the confessor, but the 
submission of the ease to the confessor gives the offender addi
tional benefits not enjoyed under Canon 2232, for he is freed 
from the penalty for the time being to such an extent that he is 
excused from its observance, not only in the external but also in 
the internal forum, and can exercise the acts which would other
wise be forbidden to him by the penalty, not only in cases where 
the omission of these acts would betray his offense to the public, 
but also in other cases where there is no danger of betraying 
himself.1

Chapter I

OF COMMON VINDICATIVE PENALTIES

2132. The vindicative penalties which may according to the 
gravity of the offenses be inflicted on all the faithful (i.e., clerics 
and laymen), are chiefly the following:

1 Vermeersch-Creusen, “Epitome,” III, n. 491.
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(1) local interdict and interdict on a community or college 
imposed forever, or for a specified length of time, or ad bene
placitum superioris (as long as the superior wills);

(2) interdict from entering a church imposed forever, or 
for a specified length of time, or ad beneplacitum superioris;

(3) penal transfer or suppression of a bishopric or a parish;
*74) infamy of law a f- *
/(5) deprivation of ecclesiastical burial, in accordance with 

the rule of Canon 1240, § 1;
^6) deprivation of the sacramentals;
(7) deprivation or temporary suspension (ad tempus) of a 

pension which is paid by the Church or from ecclesiastical goods, 
or deprivation of any other ecclesiastical right or privilege;

z(8) prohibition to exercise legal ecclesiastical acts (cfr. 
Canon 2256, n. 2) ;

/(9) disqualification to obtain ecclesiastical favors or posi
tions in the Church which do not demand the clerical state, or 
to acquire academic degrees conferred by ecclesiastical authority;

(10) deprivation of or temporary suspension from a position, 
faculty or favor already obtained;

(11) deprivation of the right of precedence, of an active and 
passive vote, or of the right to use honorary titles, distinctive 
dress, or insignia which the Church has conceded;

^12) pecuniary fines (Canon 2291).
2133. The penal suppression or transfer of an episcopal see 

is reserved to the Roman Pontiff; the transfer of a parish can
not be decreed by the local Ordinaries except after consultation 
with the Chapter—or diocesan consultors (Canon 2292).

2134. Infamy is divided into infamy of law and infamy of 
fact. Infamy of law is [that which is declared in the cases fixed i 
by the common law] Infamy of factfis contracted when, through 
the commission of an offense or bad conduct, one has lost good 
repute with righteous and serious Catholics) the judgment as to 
whether infamy of fact exists in a given case is vested in the 
Ordinary. Neither infamy affects the blood-relations or relations 
by marriage of the offender, without prejudice to the law of 
Canon 2147, § 2, n. 3 (Canon 2293). The Canon referred to 
rules that an irremovable pastor may be deprived of his parish 
for keeping in his house servants or blood-relations of disrepu- 
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table character, if he has thereby lost the respect of his parish
ioners.

> 2135. [A person who has incurred infamy of law is not only
irregular] as declared by Canon 984, n. 5, but in addition he is 
incapacitated from obtaining ecclesiastical benefices, pensions, 
offices and dignities, from performing legal ecclesiastical acts, 
from discharging any ecclesiastical right or duty, and must be 
restrained from the exercise of sacred functions of the ministry 
(Canon 2294, § 1).

{A. person who has incurred infamy of fact must be restrained 
not only from the reception of order£J(in accordance with Canon 
987, n. 7), from dignities, benefices, and offices of the Church, 
but also from the exercise of the sacred ministry and from legal 
ecclesiastical acts (Canon 2294, § 2).

There is a great difference between the consequences of the 
infamy of law and the infamy of fact. If it is an infamy of law, 
the person who incurred this penalty cannot validly obtain eccle
siastical benefices, pensions, offices and dignities, nor can he 
validly exercise the rights connected with the same, nor perform 
a valid legal ecclesiastical act. If it is infamy of fact, the obtain
ing of ecclesiastical benefices, offices, etc., as well as their exercise, 
are illicit but valid. Because of the grave consequences of in
famy of law, the Code rules rha’t it can be decreed by the common 
law only, and the cases in which the law imposes the penalty of 
infamy of law are easily discernible, for the Code invariably uses 
the same term “infamia juris” {infamis). The Code imposes 
this penalty either in the form of a penalty lata sententia (e.g., 
in Canon 2320: “est ipso facto infamis”), or as a penalty 
ferendae sententiae (e.g., in Canon 2314, § 1, n. 2: “infames de
clarentur”). The infamy of law ferenda sententia does not 
entail the consequences of Canon 2294, § 1, until after the issu
ance of the condemnatory sentence, as is evident from the general 
principles of ecclesiastical penalties.

2136. (infamy of law ceases only on dispensation granted by 
the Apostolic See. Infams  of fact ceases when the Ordinary^ 
after considering all the circumstances and especially the pro
longed amendment of the guilty party, shall prudently judge 
that the person has regained good repute with righteous and 
serious Catholics J (Canon 2295). The prolonged amendment 

7
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(diuturna emendatio) very likely means laudable conduct for 
three years, as in the case spoken of in Canon 672.

2137. If there is question of acquiring things for which the 
common law ordains rules of capability, the penalty of - disquali
fication can be inflicted by the Apostolic See alone. Rights ac
quired previous to the incurring of a disqualification are not lost 
thereby, unless the penalty of deprivation is added to the penalty 
of disqualification (Canon 2296).

The exercise of acquired rights may be rendered invalid or 
illicit by incurring a disqualification (e.g., the infamy of law or 
of fact, cfr. Canon 2294), but the right itself is not taken away, 
unless the law or sentence explicitly states the additional penalty 
of deprivation of benefices, offices, etc. Consequently, when the 
penalty of disqualification ceases by expiation or by dispensation, 
the use and enjoyment of the former rights revive.

2138. Pecuniary fines inflicted by the common law without 
specifying the purpose for which these fines are to be applied, 
and pecuniary fines imposed or to be hereafter imposed by par
ticular law, must be employed by the local Ordinaries for pious 
purposes, and may not be used for the benefit of the mensa 
episcopalis qy capitularis—i.e., neither for the maintenance of 
the bishop’s household nor for that of the Cathedral Chapter 
(Canon 2297).

Chapter II

OF VINDICATIVE PENALTIES SPECIAL TO THE CLERGY

2139. The vindicative penalties which are imposed on clerics 
exclusively are the following:

(1) prohibition to exercise the sacred ministry except in a 
certain church;

(2) suspension for ever, or for a definite length of time, or 
ad beneplacitum Superioris;

(3) penal transfer from an office or benefice to an inferior 
one;

(4) deprivation of some right connected with a benefice or 
office;

(5) disqualification for all or some dignities, offices, benefices 
and other functions proper to the clergy;
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(6) penal deprivation of a benefice or office with or without 
a pension;

(7) prohibition to stay in a certain place or territory;
(8) precept to stay in a certain place or territory;
(9) temporary deprivation of the ecclesiastical garb;
(10) deposition;
(11) perpetual deprivation of the ecclesiastical garb;
(12) degradation (Canon 2298).
2140. If a cleric obtains an irremovable benefice, he cannot 

be deprived of it as a penalty except in the cases stated ex
pressly in law; if he has a removable benefice, he can be deprived 
of it also for other reasonable causes. Clerics who hold bene
fices, offices, or dignities, may for a fixed space of time be pro
hibited from the exercise of oome ministry connected with them 
(e.g., the ministry of preaching, hearing of confessions, etc.). 
A cleric cannot be deprived of the benefice or pension under the 
title of which he was ordained, unless other provision is made 
for his respectable maintenance, without prejudice to the pre
cepts of Canons 2303—2304 (Canon 2299). The Canons referred 
to deal specifically with the provision for maintenance of a cleric 
who has been deposed. Canons 2147—2167 deal with the removal 
of irremovable and removable pastors.

2141. If a cleric gives grave scandal, and after being admon
ished does not amend, and if the scandal cannot otherwise be 
stopped, he may meanwhile oe deprived of the right to wear the 
ecclesiastical garb, which deprivation entails for the time of its 
duration the prohibition to exercise any ecclesiastical ministry 
and the deprivation of the clerical privileges (Canon 2300).

2142. The Ordinary may not command a cleric to stay in a 
certain place outside the territory of his diocese, unless the 
Ordinary of that place has consented, or unless there is question 
of sending a cleric to a house of penance or correction which 
is intended not only for the clerics of the particular diocese but 
also for outsiders, or unless there is question of an exempt re
ligious house, and with the consent of its superior (Canon 2301).

Since the jurisdiction of each local Ordinary is confined to 
the limits of his diocese, he may not order a cleric to leave his 
diocese and stay in a certain place in the diocese or territory 
of another local Ordinary unless the latter consents, or has given 
a general consent by allowing the erection of a house destined
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for the reception of priests generally for the purpose of doing 
penance and amending their lives.

2143. The command or the prohibition to stay in some certain 
place, and confinement in a house of correction or in a religious 
house, especially for a protracted period, shall be imposed only 
in serious cases, where according to the conscientious judgment 
of the Ordinary these penances are necessary for the amendment 
of the cleric or the reparation of scandal (Canon 2302).

2144. Deposition, while leaving intact the obligations arising 
from orders and the clerical privileges, (implies both suspension 
from office and disqualification to obtain or discharge any of
fices, dignities, benefices, pensions, or positions in the Church, 
and in addition deprivation of offices, benefices, etc., which the 
guilty cleric actually has, even though he was ordained under 
the title of such benefice, pension, etc] (Canon 2303, § 1).

If a cleric is by deposition deprived of a benefice or pension 
under the title of which he was ordained and the cleric is truly 
in need of aid after loss of such benefice or pension, the Ordi
nary shall charitably provide for him in the best possible man
ner lest he be forced to go begging and bring dishonor on the 
clerical state (Canon 2303, § 2).

The penalty of deposition may be inflicted only in the cases 
specified in law (Canon 2303, § 3).

2145. If a deposed cleric does not show any signs of amend
ment, and especially {if he persists in giving scandal and does 
not heed advice] the Ordinary may deprive him for ever of the 
right to wear the ecclesiastical garb (Canon 2304, § 1).

(This deprivation entails the deprivation of the clerical privi
leges and the cessation of the precept of Canon 2303, § 2—i.e., 
to provide charitable maintenance^(Canon 2304, § 2).

2146. Degradation includes deposition, perpetual deprivation 
of the ecclesiastical garb, and reduction to the state of the laity  J 
This penalty may be imposed only for an offense which is 
visited with degradation in law, or if the cleric has already been 
deposed and deprived of the ecclesiastical garb. ^and still con
tinues for a year to give grave scandal. The degradation may 
be: (T) verbal or by edict, which is inflicted by a mere sentence, 
but has immediately all its juridical consequences without any 
execution; (5) real, if the solemnities prescribed by the Roman 
Pontifical are observed (Canon 2305).
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The distinction between deposition and degradation is clearly 
defined in the foregoing Canons. Both penalties have this in 
common, that they may be inflicted only for offenses punished 
with these penalties by the law of the Code. Before the promul
gation of the Code, it was the common opinion of canonists that 
no authority inferior to the Holy See could decree deposition or 
degradation against an offending subject, except for offenses to 
which the common law of the Church attached these penalties, 
and the Code explicitly confirms that opinion.2 The distinction 
between deposition and degradation was already stated in the 
law of the Decretals.3 On trials for inflicting deposition, cfr. 
Canon 1576.

TITLE X

OF PENAL REMEDIES AND PENANCES

Chapter I

OF PENAL REMEDIES
*

2147. Penal remedies are: (1) admonition; (2) rebuke; (3) 
precept; (4) surveillance (Canon 2306).

The penal remedies are preventative measures to avert the 
lapse into grave offenses. The very fact that they are called 
penal remedies, supposes that the conduct of the individual to 
whom the remedies are to be applied is blameworthy.

2148. When a person stands in the proximate occasion of 
committing an offense, or when an investigation has created a 
grave suspicion that he has committed an offense, he shall be 
admonished by the Ordinary either in person or through an
other appointed for that purpose (Canon 2307).

2149. If scandal or grave disturbance of order arises from 
the conduct of a person, he is to be rebuked by the Ordinary 
either in person or through another, or even by letter, and the 
rebuke should be accommodated to the peculiar conditions of the 
person and the fact about which there is question (Canon 2308).

2150. The admonition as well as the rebuke may be either 
public or secret (Canon 2309, § 1).

3 Sole, “De Delictis et Poenis,” n. 292; Ayrinhac, “Penal Legislation,” 
nn. 168-175.

a Decretales Greg. IX, c. 27, De verborum significatione, lib. V, tit. 40.
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Public admonition or rebuke is to be made either in the pres
ence of a notary or two witnesses, or by letter in such a manner 
that there is documentary proof of the reception of the letter and 
of the contents of the same (Canon 2309, § 2).

Public rebuke may be administered only to an offender who 
has been convicted of, or has confessed, the offense. It is called 
a judicial rebuke, if administered by a judge sitting in court or 
by the Ordinary before a criminal trial (Canon 2309, § 3).

Judicial rebuke either takes the place of the penalty, or is 
given to increase the penalty, especially when there is question 
of relapse (Canon 2309, § 4). On the rules governing judicial 
rebuke, cfr. Canons 1947-1953.

Even though admonition and rebuke are given secretly, some 
documentary evidence of their administration must be kept in 
the secret archives of the Curia (Canon 2309, § 5).

Both admonition and rebuke may be given once or repeat
edly, at the discretion of the superior (Canon 2309, § 6).

2151. If the admonitions and rebukes have brought no re
sults, or if no favorable results can be anticipated, the precept 
or command is to be given by which the individual is to be told 
in detail what he shall do or what he shall avoid, a penalty being 
threatened in ease of transgression of the precept (Canon 2310).

2152. If the gravity of the case demands, and especially if 
the person in question stands in danger of relapse into the same 
offense, the Ordinary shall subject him to surveillance. Sur
veillance may be prescribed also for the purpose of increasing 
the penalty, especially in case of relapse (Canon 2311).

Chapter II

OF PENANCES

2153. Penances are imposed in the external forum to furnish 
the offenders with an opportunity of escaping the legal penalty 
of their offenses, or of obtaining absolution or dispensation from 
a penalty which they have already contracted. For an occult 
offense or transgression public penance is never imposed. Pen
ances are to be imposed, not so much in proportion to the gravity 
of the offense, but rather in proportion to the contrition of the 
offender, after the conditions of persons and the circumstances 
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of the offenses have been taken into consideration (Canon 2312).
Canon 1947 rules that, if an offender is summoned to court 

and confesses his offense, the judge may administer a rebuke and 
impose penances instead of the penalty of law, except in the cases 
enumerated in Canon 1948. Canon 1952 states that these pen
ances should be more lenient than the penalty would have been, 
if the criminal trial had proceeded to a sentence. Penances are 
also imposed when a person, who has incurred a canonical pen
alty, truly repents and asks for absolution from a censure, or 
dispensation from a vindicative penalty.

2154. The principal penances are:
(1) the recital of specified prayers;
(2) pious pilgrimages or other works of piety;
(3) special fasts;
(4) almsgiving for pious purposes;
(5) retreat or spiritual exercises for some days in a pious or 

religious house.
The Ordinary may at his discretion impose penances, to

gether with the penal admonition or rebuke (Canon 2313).

PART THREE

OF PENALTIES AGAINST INDIVIDUAL OFFENSES

TITLE XI

OF OFFENSES AGAINST THE FAITH AND UNITY OF 
THE CHURCH

2155. All apostates from the Christian faith and each and 
every heretic or schismatic incur the following penalties:

(1) ipso facto excommunication;
(2) if they have been admonished and do not repent, they 

shall be deprived of any benefice, dignity, pension, office or other 
position which they may hold in the Church; they shall be de
clared infamous, and, if they are clerics, they shall after renewed 
admonition be deposed;

(3) if they have joined a non-Catholic sect or have publicly 
adhered to it, they incur infamy ipso facto, and, if they are 
clerics and the admonition to repent has been fruitless, they 
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shall be degraded. Canon 188, n. 4, provides, moreover, that the 
cleric who publicly abandons the Catholic faith loses every eccle
siastical office ipso facto and without any declaration (Canon 
2314, § 1).

Absolution in the internal forum from the excommunication 
mentioned in the preceding paragraph is reserved in a special 
manner to the Apostolic See. If, however, the offense of apos
tasy, heresy or schism has in any way been brought to the 
external forum of the local Ordinary, even by voluntary con
fession, the Ordinary—but not the vicar-general, unless he has 
a special mandate—can absolve the repentant sinner in the ex
ternal forum by his ordinary authority, after the juridical 
abjuration has been made, and the other conditions demanded 
in law have been fulfilled. When he has been thus absolved from 
the censure, the offender may then be absolved from the sin in 
the internal forum by any confessor. {The abjuration is made in 
juridical form, when it takes place in the presence of the local 
Ordinary or his delegate and at least two witnesses!(Canon > 
2314, § 2).

2156. Canon 1325, § 2, defines heresy, apostasy and schism. 
The Holy Office declared on July 1, 1949, that those who profess 
and especially those who defend or propagate the doctrine of 
communism incur, as apostates, this excommunication.1® Formal 
heresy only is punished in Canon 2314; wherefore, as Cerato 
remarks,lb persons born and educated in an heretical sect, with
out knowing the true Faith, cannot be said to have stubbornly 
denied the Catholic Faith, and thus do not incur the penalties of 
Canon 2314. Nevertheless, in the external form, they are not 
free from them, for, according to Canon 2200, when there is an 
external violation of Church Law, malice is presumed in the 
external forum until its absence is proved. The Holy Sec insists 
that converts from heretical or schismatic sects be not received 
into the Church until they have first abjured the heresy or 
schism and been absolved from the censure.2 Children converted 
before the age of puberty need no absolution from the excom
munication (cfr. Canon 2230) and, instead of abjuration, make 
only the profession of faith.3

"Acta Ap. Sedis, XLI, 334. lb “Censuraj Vigentes” (2nd cd.), n. 68.
’Instr, of S. C. of the Propaganda, July 20, 1859 {Collect. de P. F., I, 

n. 1178). 3 Holy Oflice, March 8, 1882 {Collect. de P. F., II, n. 1566).
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2157. The local Ordinaries are empowered by Canon 2314, 
§ 2, to grant absolution from the excommunication under certain 
conditions laid down in the Canon. The Ordinary can delegate 
priests in his territory (even by a general delegation) to witness 
in the presence of two witnesses the juridical abjuration and to 
absolve in the external forum: any confessor may then hear the 
confessions of the heretics or schismatics, and absolve them. In 
the United States the bishops usually delegate the priests who 
receive converts into the Church to witness the abjuration and to 
absolve from the censure.

2158. Canonists discuss the question whether the local Ordi
naries have the power to absolve from the other penalties which 
(besides the excommunication) are inflicted on heresy, apostasy 
and schism, by Canon 2314, § 1. If these offenses are public, the 
Ordinary cannot absolve from the infamy of law7 wdiich is in
curred by those who join a non-Catholic sect or publicly adhere to 
it (cfr. Canon 2237, § 1, n. 3). If the offenses are occult, the guilty 
persons do not incur ipso facto any penalty except the excom
munication. The faculties now given by the Sacred Penitentiary 
to the local Ordinaries of the United States grant power to 
absolve from all censures and other ecclesiastical penalties in
curred by heresy. The Ordinary may habitually delegate this 
faculty to the Canon Penitentiary and to vicars-forane (deans); 
for a certain length of time to be fixed at the Ordinary’s discre
tion he may delegate this faculty to some other confessors, and, 
when the faculty is requested in individual cases, he may dele
gate any confessor.

Suspicion op Heresy

2159. jA person who is suspected of heresy, and who after 
admonition has not removed the cause for suspicion, shall be 
forbidden to exercise legal ecclesiastical acts; if he is a cleric, 
and after repeated admonition has not removed the cause for 
suspicion, he shall be suspended a divinis. If a person suspected 
of heresy has been punished w7ith the penalties here stated, and 
does not amend wuthin six months after their imposition, he 
shall be considered as a heretic and be Hable to the penalties for 
heresy) (Canon 2315).

, A person who of his owrn accord and knowungly helps in any 
manner to propagate heresy, or who communicates in sacred
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rites (in divinis) with heretics in violation of the prohibition of 
Canon 1258, incurs suspicion of heresy (Canon 2316). The 
Holy Office has declared that the Instruction of September 16, 
1864, forbidding the participation of Catholics in a certain 
society founded for the purpose of reuniting all Christians, 
still applies to and forbids participation in any meetings, public 
conventions and private gatherings arranged by non-Catholics 
for the purpose of uniting all groups of Christians? It has also 
declared that Catholics are forbidden to join theosophistic so
cieties, attend their meetings or conventions, or to read theii 
books, periodicals, newspapers and other writings.5 I

2160. Under the Constitution “Apostolica? Sedis” of Pope 
Pius IX, October 12, 1869, in which an official list of common 
law censures was promulgated, some of the offenses of Canons 
2315-2316 were punished with the same penalties as the crime 
of heresy itself. The Code is more lenient, since it makes various 
acts of cooperation in heresy a distinct offense called ‘ ‘ suspicion 
of heresy.” Various Canons state the acts which constitute the 
offense of suspicion of heresy: Canons 2316 (cooperation in" 
sacred rites with heretics, propagation of heresy), 2319 (agree
ment to educate one’s children as non-Catholics, procuring their 
baptism or education outside the Catholic Faith), 2320 (sacri
legious abuse of the Holy Eucharist), 2332 (appeal from a 
Decree of the Roman Pontiff to an (Ecumenical Council), 2340 
(stubborn perseverance in excommunication for one year), 
2371, (reception of orders through simony, ordaining or admin
istering other Sacraments through simony). Participation in^ 
heretical sacred rites and assistance given to non-Catholic de
nominations which may directly or indirectly help to advance 
the cause of their religion is discussed under Canon 1258 (cfr. 
n. 1284); the other cases of suspicion of heresy will be discussed 
under the respective Canons.

Defending Condemned Doctrines

2161. Persons who stubbornly teach or defend, either pub- I 
liely or privately, a doctrine which has been condemned by the 
Apostolic See or by an (Ecumenical Council, not however as

‘July 2, 1919; Acta Ap. Sedis, XI, 309.
“July 16, 1919; Acta Ap. Sedis, XI, 317.
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formally heretical, shall be barred from the ministry of preach
ing the Word of God and of hearing sacramental confessions, 
and from every office of teaching, without prejudice to other 
penalties which the sentence of condemnation of the doctrine 
may perhaps have decreed, or the penalties which the Ordinary, 
after admonition, may judge necessary to impose for the repara
tion of the scandal (Canon 2317)

The Constitution “Apostolicie Sedis” stated that, when the 
Apostolic See had condemned a proposition under penalty of 
ipso facto excommunication, it was reserved simpliciter to the 
Roman Pontiff. The Code punishes the teaching of condemned 
propositions with penalties ferenda sententice. By the term 
“Apostolic See” is to be understood also the Holy Office or any 
other Sacred Congregation, Office, etc., of the Roman Curia, 
through which the Holy Father is accustomed to transact the 
affairs of the Universal Church (cfr. Canon 7). The Holy 
Office is particularly authorized by the Code (cfr. Canon 247) 
to watch over doctrines affecting faith and morals. Canon 2317 
speaks of teaching or defending condemned doctrines which have 
not been pronounced as formally heretical, for, if a doctrine has 
been pronounced formal heresy, one becomes a heretic by teach
ing or defending that doctrine, and incurs the penalties which 
Canon 2314 inflicts on heresy. A very comprehensive list of 
propositions condemned by the Holy See is given in Denzinger’s 
“Enchiridion Symbolorum et Definitionum de Rebus Fidei et 
Morum.”

Penalties in Reference to Forbidden Books

t 2162. An excommunication reserved to the Apostolic See in 
a special manner (speciali modo) is incurred ipso facto by the 
publishers at the moment of publication of books written by 
apostates, heretics and schismatics in defence of apostasy, heresy 
or schism; also by persons who defend or knowingly read or 
retain (in their possession) without due permission the above- 
mentioned books and others which have been by name forbidden 
by Apostolic Letters (Canon 2318, § 1).

Authors and publishers who without the proper permission 
r procure the printing of books of the Sacred Scriptures or anno
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tations or commentaries on the same, incur ipso facto non
reserved excommunication (Canon 2318, § 2).

The work of apostates, heretics or schismatics must be a 
book. How large a work must be to be called a book, is not 
stated in the Code. Vermeersch-Creusen think that it should have 
about 250 octavo pages to be called a book.0 That pamphlets, 
leaflets, periodicals, magazines, and newspapers, do not come 
under the prohibition of books, though they defend heresy, 
schism, or apostasy, was declared by the Holy Office on April 
27, 1880, and on January 13, 1892.7 The last-named decree con
siders as books periodicals issued by heretics, schismatics or 
apostates in defence of their errors, if these periodicals are 
bound into books or volumes. The books must be written by 
apostates, heretics or schismatics; if written by others (e.g., 
Catholics, Jews, or pagans), they do not fall under Canon 2318. 
Books published as manuscripts, or by the process of lithogra
phy or photography, are not considered published in the ordi
nary sense of the term publication.

2163. Two classes of books are prohibited in Canon 2318, § 1:
(1) books of apostates, heretics or schismatics defending heresy. 
Concerning these it has been declared in the above-mentioned 
Decree of April 27, 1880, that reading of books of apostates 
or any author which merely contain heresy {continentes hceresim) 
did not make the reader liable to the censure decreed by Pope 
Pius IX. This ruling may be applied also to Canon 2318, § 1:
(2) books forbidden by name by Apostolic Letters. Most books 
which are on the Index of Forbidden Books have been con
demned, not by Apostolic Letters but by Congregations of the 
Holy See (e.g., the former Sacred Congregation of the Index, 
the Sacred Congregation of the Holy Office). Only books con
demned by name by the Supreme Pontiff himself are meant in 
Canon 2318, § 1. The form of the papal document (e.g., Bull, 
Constitution, Encyclical, Litterae Apostolicae, etc.) is imma
terial.8

2164. Persons punished by Canon 2318, § 1, are: (1) the 
publishers of books of apostates, heretics or schismatics. It seems

’“Epitome,” III, n. 517.
'Acta S. Sedis, XX, 368; XXIV, 625.
’Sole, “De Delictis et Pcenis,” n. 328, 5. 
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that the Latin term “editores” corresponds to the English term 
“publishers,” and means the person or business firm which 
undertakes to put the book on the market. As a rule, the author 
is not the publisher of his own book, but gives it to a publishing 
firm; if he is his own publisher, he falls under the censures 
against publishers. Printers and other participants in the mak
ing of the books are not censured; (2) defenders of books of 
apostates, etc., and of books prohibited by name by Apostolic 
Letters. Defence seems to refer to words and actions by which 
the contents of the book are upheld as good and proper reading, 
and actions to save the book from destruction; (3) readers and 
possessors of the two classes of books who, in spite of the knowl
edge that it is forbidden under excommunication to read these 
books or have them in their possession, nevertheless read or keep 
them without due permission (cfr. Canons 1398, 1402-1405).

2165. Canon 2318, § 2, punishes with non-reserved excom
munication incurred ipso facto authors and publishers of books 
of the Sacred Scriptures, and of annotations and commentaries 
on them, if the approval of the competent authorities of the 
Church was not obtained (cfr. Canons 1385, 1391). It is imma
terial whether the entire Bible or parts of it are published, or 
whether they are published in the original or in translation. 
The notes or comments on the Sacred Scriptures would have to 
be of considerable volume to make a book; if it is a scriptural re
view or magazine dealing exclusively or for the most part with 
studies on the Bible and the individual issues are bound into 
volumes, they are considered books, and publication is forbidden 
under Canon 2318, § 2. On the general prohibition to publish 
books, periodicals, etc., on subjects of faith and morals without 
previous approval, cfr. Canon 1385.
Mixed Marriages before Non-Catholic Minister, and Non

Catholic Baptism or Education of Children

2166. Excommunication latos sent entice reserved to the Ordi
nary is incurred by Catholics:
^.(1) who contract marriage before a non-Catholic minister ;Sa 

(2) who marry with the explicit or implied agreement that
*• The clause, “in violation of the prohibition of Canon 1063, p. 1,” was 

deleted by the Motu proprio “Ecclesiae bonum,’’ of December 25, 1953; 
Acta Ap. Sedis, XXXXVI, 88. 
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all or any of the children shall be educated outside the Catholic 
Church;

(3) who knowingly presume to offer their children to non
Catholic ministers for baptism;

(4) parents or those who take their place who knowingly 
have their children educated or instructed in a non-Catholic re
ligion (Canon 2319, § 1).

Persons who do what is forbidden in § 1, nn. 2-4 are in addi
tion to the excommunication suspected of heresy (Canon 2319, 
§2).

2167. The offense under n. 1 consists in this, that a Catholic 
who marries a non-Catholic, baptized or unbaptized, approaches 
a non-Catholic minister as minister of religion, either before or 
after the Catholic marriage ceremony, to give or renew his mar
riage consent (cfr. Canon 1063; above, n. 1042). Many commen
tators restrict the penalty to Catholics who marry a non-Catholic, 
but some commentators assert that the penalty is incurred also 
by two Catholics who give or renew the marriage consent before 
a non-Catholic minister as minister of religion.9 Two Catholics 
who marry before a non-Catholic minister are guilty of the of
fense of Canon 2316. In the former Canon Law there was an 
excommunication specially reserved to the Holy See visited upon 
Catholics who married before a non-Catholic minister as a min
ister of religion; the Holy Office declared that their offense was 
comprehended by the law of the Constitution “Apostolic® 
Sedis” against the fautores harcsis. The Third Plenary Council 
of Baltimore (n. 127) punished with ipso facto excommunication 
reserved to the local Ordinary Catholics who contracted or at
tempted to contract marriage before a minister of any non
Catholic sect. The law of the Code has superseded the particular 
law of the Council of Baltimore, in so far as the marriage of a 
Catholic with a non-Catholic before a non-Catholic minister is 
concerned. But the law of that Council remains, we believe, with 
reference to the marriage or rather attempted marriage of two 
Catholics before a non-Catholic minister, for the Code does not 
punish this offense of two Catholics with a latas sentential censure 
(cfr. Canon 2316), and Canon 2221 empowers the legislators to 
enforce both the divine and the ecclesiastical law with penalties

’Cappello, f<De Censuris/’ n. 125; Ayrinhae, “Penal Legislation/’ 
n. 213. 
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or to increase the penalty decreed by law (cfr. Canon 2244; 
above, n. 2085).

2168. To contract marriage with the explicit or implied 
agreement that some or all children are to be educated outside 
the Catholic Church, is an offense against both the divine and 
the ecclesiastical law. Though such an agreement will more fre
quently occur in marriage of Catholics with non-Catholics, the 
Code does not limit it to such marriages, but comprehends all 
marriages contracted under that agreement. If the sinful pact is 
made after the marriage, the offense does not fall under Canon 
2319, § 1, n. 2, but rather under Canon 2316.

2169. Parents who, with full knowledge {scienter} of the 
prohibition and the penalty of the law of the Church, have their 
children baptized by a non-Catholic minister, and parents or 
others who have children educated or instructed in a non-Catho- 
lic religion, incur thereby excommunication, reserved to the Ordi
nary. On the meaning of “scienter,” cfr. Canon 2229 (above, n. 
2069).

TITLE XU

OF OFFENSES AGAINST RELIGION

2170. Persons who cast away the Sacred Species, or carry 
off or retain them for an evil purpose, are suspected of heresy, 
incur excommunication lata sententia reserved in a most special 
manner to the Holy See, are branded ipso facto with infamy, 
and, if they are clerics, are to be deposed (Canon 2320).

Casting away {abjecerit} means to throw the Sacred Species 
intentionally on the floor or ground, or any place where they 
are exposed to irreverence, as though it were a morsel of com
mon bread or any other trifling thing which- one does not hesitate 
to throw away. The same penalties are incurred by those who 
carry away the Sacred Species for an evil purpose {abduxerit ad 
malum finem}, or, if someone else has carried them off, who keep 
them for such purpose. As the evil purpose is not specified in the 
Code, any sinful purpose for which the Sacred Species are taken 
from the tabernacle or place of legitimate custody, or kept by 
some person after they had been taken by another, is compre
hended in Canon 2320. The same crimes were severely forbidden 
by the former law, not however under censure lata sententia: 
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the offender was to be tried, and, if convicted in the ecclesiastical 
court of outrages against the Blessed Sacrament, he was to be 
delivered up to the civil authorities for capital punishment.1 The 
Holy Office has declared that, in view of the extraordinary grav
ity of this crime, the sanction of Canon 2320 (that is, excom
munication specialissimo modo reserved to the Holy See) extends 
also to all Orientals of whatsoever rite. In the external forum 
the Holy Office handles these cases, while the Sacred Penitentiary 
is competent in the internal forum.2

Illegal Bination and Breaking of the Natural Fast before 
Celebrating Mass

2171. Priests who, in violation of the precepts of Canons 
806, § 1, and 808, presume to say two Masses on the same day 
or to celebrate Mass after having broken the natural fast, shall 
be suspended from the celebration of Mass for a period of time 
to be fixed by the Ordinary in proportion to the special circum
stances of the case (Canon 2321).

The penalty is not incurred by the very violation of the laws 
forbidding bination and the saying of Mass after breaking the 
natural fast, but the ecclesiastical judge or superior is ordered 
to inflict a vindicative penalty of suspension for a longer or 
shorter period in proportion to the gravity of the offense. The 
faculty of the bishop to allow bination on Sundays and holydays 
of obligation was discussed above (Volume I, n. 706). The per
mission to binate is given for the purpose of furnishing all the 
people with an opportunity of assisting at Mass on Sundays and 
holydays of obligation: as it is not personal to the priest, a priest 
who takes the place of a pastor or assistant who has permission 
to binate may say two Masses. In unforeseen cases in which there 
is no time to recur to the bishop, permission to binate may be 
presumed: for example, if, in a parish which on Sundays has two 
Masses and two priests, one Driest should suddenly take ill, the 
other priest may binate 3 provided no other priest can be secured 
with reasonable effort. If priests can be secured for Sundays and

'Pope Innocent XI, Const. “Ad nostri Apostolatus, ” March 12, 1677; 
Alexander VIII, Const. “Cum alias,’’ December 22, 1690; Benedict XIV, 
Const. “Ab augustissimo,” March 5, 1744.

’July 21, 1936; Acta Ap. Sedis, XXVI, 550.
’Vermeersch-Creusen, “Epitome,” II, n. 7S. 
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holy days'without great difficulty, even the local Ordinary cannot 
give permission for bination (cfr Canon 806, § 2).

2172. Even more severe than in the case of bination is the 
prohibition to say Mass after breaking the natural fast. That the 
Holy See is willing to grant to priests dispensation from the 
Eucharistic fast on Sundays and holydays of obligation, and to 
give the bishops faculties to dispense, has been already stated 
(cfr. Volume I, n. 710). The following are cited as excuses from 
the law that the priest must say Mass fasting: (1) the obligation 
of completing the Holy Sacrifice if a priest collapses after the 
consecration of one or both species; (2) if by mistake the priest 
pours water only into the chalice at the Offertory, and does not 
notice the mistake until he tastes it at Communion; (3) some 
authors consider'the necessity of administering the Holy Viati
cum as a sufficient reason to say Mass not fasting, supposing that 
Holy Communion could not be had any other way without great 
difficulty; (4) finally, the necessity of avoiding scandal among 
the people is also considered sufficient reason to say Mass after 
breaking the natural fast, because the obligation of the natural 
law to avoid public scandal is considered more serious than the 
positive ecclesiastical law to keep the Eucharistic fast.4 How
ever, the local Ordinary has the right to judge, and if he does not 
take the same view of the excuses as the priest, but penalizes him 
for saying Mass after the breaking of the fast, the priest is 
obliged to submit to the penalty.

Usurpation of Priestly Functions

2173. (1) If a person who is not an ordained priest pretends 
to say Mass or to hear sacramental confession, he incurs ipso 
facto excommunication reserved in a special manner to the Holy 
See: if he is a layman, he shall also be deprived of any pension 
or office which he may have in the Church, and shall be punished 
with additional penalties in proportion to the gravity of his 
guilt; if he is a cleric, he shall be deposed.

(2) If such a person usurps other priestly functions, he shall 
be punished by the Ordinary in proportion to the gravity of his 
guilt (Canon 2322).

To pretend to say Mass (simulare) means that one who is not 
‘Noldin, “Theol. Moral., ” III, n. 153.
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a priest conducts such ceremonies that the attendants, or some 
of them, are led to believe that Mass is really said. It is imma
terial how far the deceiver performs the actual ceremonies and 
recites the prayers of the Mass; it suffices that his actions as a 
whole make the onlooker believe that he is saying Mass. If the 
man was known to all present as lacking priestly ordination, his 
performance of the Mass ceremonies would not be a deception, 
and does not make him liable to the penalties of Canon 2322; it 
may be even entirely legitimate practice (e.g., the performance 
of the ceremonies of the Mass by seminarians who are soon to 11 
ordained priests). A man who is known to all present as n< 
being a priest, and who performs the ceremonies of Mass in thi 
spirit of evil mockery or of sacrilegious derision, does not incur 
the penalties of Canon 2322: his crime may be more grievous 
than that of the deceiver, out it is not the crime covered by 
Canon 2322.

2174. A person who is not a priest and pretends to hear sac
ramental confessions, representing himself by word or action as 
a priest, becomes liable to the penalties of Canon 2322, if he 
listens to the accusation of sins, even though he does not go so 
far as to pretend to grant absolution: the hearing of the sacra
mental confession (i.e., a confession made by a penitent to one 
whom he believes to be a priest for the purpose of obtaining sac
ramental pardon) suffices to incur the penalty. The penalties of 
Canon 2322 do not apply to men ordained to the priesthood, 
though they have been suspended deposed, or degraded, because 
Canon 2322 speaks of persons only who do not possess the sacer
dotal character.

2175. Finally, persons who usurp other sacerdotal functions 
(besides Holy Mass and hearing of confessions) are to be pun
ished by the Ordinary in proportion to their guilt. Sacerdotal 
functions are those which are reserved to the order of the priest
hood either by the divine or the ecclesiastical law. It should be 
noted here that Canon 985, n. 7, inflicts an irregularity ex delicto 
on men who perform an act reserved to clerics in major orders 
without having received the order in question.
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Blasphemy and Perjury

2176. Persons who commit blasphemy or perjure themselves 
outside of court, are to be punished at the discretion of the Ordi
nary, especially if they are clerics (Canon 2323).

Spoken or written words of insult to God or His saints or 
sacred things are forbidden by the divine, and are here con
demned by the ecclesiastical law. If a person calls upon God to 
witness the truth of his words, and it is proved that he delib
erately made a false statement under oath, he is to be punished 
by the Ordinary at his discretion. If one perjures himself in an 
ecclesiastical court, he is to oe punished by the judge in accord
ance with Canon 1743 (cfr. above, n. 1697).

Offenses Against the Laws on Mass Stipends

2177. Persons who offend against the precepts of Canons 827, 
828, 840, § 1, shall be punished by the Ordinary in proportion 
to the gravity of their guilt, even with suspension or with depri
vation of ecclesiastical benefice or office, or, in the case of lay 
persons, with excommunication, if the gravity of the offense calls 
for it (Canon 2324).

The former penalties latce sententice for offenses in connexion 
with Mass stipends, inflicted by the Constitution “Apostolic® 
Sedis” of Pope Leo XIII, and by the Decree “Vigilanti,” of the 
Sacred Congregation of the Council, May 25, 1893, and re
affirmed by the Decree “Ut debita” of the same Congregation, 
May 11, 1904, are abolished by the Code (cfr. Canon 6, n. 5). 
The law now commands the Ordinary to punish the abuses con
demned in Canons 827, 828, and 840, § 1, with penalties com
mensurate with the gravity of the transgressions (cfr. above. 
Volume I, nn. 726, 737). The offenses forbidden are: (1) every 
kind of negotiation or trading in Mass stipends (Canon 827); 
(2) the saying of fewer Masses than one agreed to say when 
accepting the stipends (Canon 828) ; (3) the retaining of part 
of the manual stipends or deriving any profit from them when 
one commits the saying of the Masses to other priests (Canon 
840). Since there is not an ecclesiastical offense unless the trans 
gression is gravely sinful (cfr Canon 2218. § 2), one has to 
examine whether the violations of the prohibitions in the Canons 
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here referred to are grievous transgressions. The forbidden ne
gotiation or trading with Mass stipends is, in the opinion of 
Vermeersch-Creusen,5 a prohibition in which the smallness of 
the matter may excuse from mortal sin. To omit even one Mass 
which one is obliged to say by reason of a stipend seems to be 
a grave matter, for the act to which one has by contract obliged 
oneself is a serious matter, irrespective of the amount of the 
stipend. This is the opinion of the majority of recent authors; 
others hold that it is probably not a grievous sin unless the sti
pend is large enough to amount to grave matter.0 The retaining 
of part of the stipend or the making of profit from stipends 
which one transfers to another priest, is either a mortal or a 
venial sin according to the smaller or larger gain illegally made.

Superstition and Sacrilege

2178. Persons who practise superstition or perpetrate a sacri
lege are to be punished by the Ordinary in proportion to the 
gravity of their guilt, without prejudice to the penalties or
dained by law against some acts of superstition or sacrilege 
(Canon 2325).

Superstition comprehends a great variety of unlawful prac
tices which are insulting to God and things sacred (e.g., divina
tion, fortune-telling, magic, witchcraft, or by whatever other 
name the forbidden delving into the supernatural may be called). 
In more recent times mesmerism, hypnotism and spiritism have 
become fertile sources of superstition. The abuse of magnetism 
(mesmerism) for superstitious purposes has been repeatedly con
demned by the Holy See ;7 in connexion with the use of hyp
notism, the Holy See has cautioned those who employ it and sub
mit to it for scientific purposes; the Holy See has also protested 
against interference with the spirit world 8 Spiritism has indeed 
been condemned by Decree of the Holy Office, March 30, 1898.

Sacrilege consists in the unworthy use or treatment of sacred 
things and sacred persons. Certain things are of their nature 
sacred (e.g., the Sacraments); others become so by blessing or

*“ Epitome, ” III, n. 524.
‘’Vermeersch-Creusen, “Epitome,” II, n. 106; Noldin, “Theol. Moral.,” 

Ill, n. 184.
’Holy Office, April 21, 1841, July 30, 1856; Acta S. Sedis, I, 177.
*Holy Office, July 26, 1899; Acta S. Sedis, XXXII, 189; on Spiritism, 

Acta S. Sedis, XXX, 701. 
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consecration legitimately bestowed on things or places by au
thority of the Church. Persons are rendered sacred by ordina
tion or consecration or by other forms of dedication to the divine 
service by authority of the Church (e.g., by first tonsure, by re
ligious profession).

Making and Spreading of False Relics

2179. Persons who make false relics, or knowingly sell, dis
tribute or expose them for the public veneration of the faithful, 
incur ipso facto excommunication reserved to the Ordinary 
(Canon 2326).

The fraudulent making of relics and wilful cooperation in the 
selling, distributing, and exposing for public veneration of false 
relics is punished by Canon 2326. which does not deal with the 
sins of irreverence done against true relics by sale or other irrev
erent treatment. If a person who is in possession of a large relic 
of a saint or a beatified person should separate small particles 
of that relic and distribute them to others, he does not incur the 
censure because he distributes genuine relics, but this should not 
be done, because it may be impossible subsequently to prove their 
genuineness. Though one is certain of the genuineness of a relic. 
Canon 1283 forbids their public veneration without the authenti
cation of a Cardinal, or a local Ordinary, or another ecclesiastic 
authorized by Apostolic indult to authenticate relics (cfr. above, 
n. 1309).

Profit-Making through Indulgences

2180. Persons who make profit from indulgences are ipso 
facto punished with excommunication reserved simply to the 
Apostolic See (Canon 2327).

The same offense was censured by the Constitution of Pope 
Pius V, “Etsi Dominici gregis,” February 8, 1567, and by rhe 
Constitution “Quam plenum,” January 2, 1569. In the former 
law persons inferior to bishops were punished with excommuni
cation; the Code comprehends all persons except Cardinals tcfr. 
Canon 2227, § 2). The offense forbidden is to make any gain or 
profit from the granting or the publication of indulgences (i.e., 
an explicit or implied sale of indulgences). The Code does not 
limit the penalty to the granting and publication, but commen* 
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tators seem to be agreed on :his point, therein following the old 
law.

Violation of Corpses or Graves

2181. Persons who violate the bodies or graves of the dead 
with a view to theft or any other evil purpose, shall be punished 
with a personal interdict. They are ipso facto branded with 
infamy, and, if they are clerics, shall be deposed in addition to 
the other penalties (Canon 2328)

This Canon enforces the respect and honor due to the human 
body after death, both before and after burial. The Code does 
not say “bodies of the faithful,” but “the bodies of the dead” 
—that is, human corpses generally, whether they are the bodies 
of baptized or unbaptized persons. Theft and other evil deeds, 
which violate the natural sanctity of the bodies and the graves, 
are forbidden. It may be necessary at times to dissect a human 
body for the sake of ascertaining the cause of death, or for the 
sake of science: of such purposes Canon 2328 does not speak, but 
only of evil purposes.

Violation of Churches and Cemeteries

2182. Persons who defile the sanctity of a church or cemetery 
in the manner described in Canons 1172 and 1207, shall be pun
ished by the Ordinary with interdict from entering a church and 
other appropriate penalties in proportion to the gravity of their 
guilt (Canon 2329).

Canon 1172 enumerates the offenses by which a church is de
filed or polluted, and Canon 1207 rules that the cemeteries are 
also defiled by the same offenses (cfr. above, nn. 1213, 1238).

TITLE XIII

OF OFFENSES AGAINST ECCLESIASTICAL AUTHORI
TIES, PERSONS AND THINGS

2183. With regard to the penalties enacted against offenses 
which may be committed in the election of the Supreme Pontiff, 
the only law to be considered is the Constitution of Pope Pius X 
“Vacante Sede Apostolica,” December 25, 1904 (Canon 2330).
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The Constitution “Vacantis Apostolica? Sedis” of Pope Pius 
XII, December 8, 1945, revised and supplanted the Constitu
tion of Pope Pius X, “Vacante Sede Apostolica,” December 25, 
1904 (and also the Motu proprio, “Cum proxime,” of Pope Pius 
XI, March 1, 1922), and therefore the title of this Constitution 
and its date of issuance with the name of Pope Pius XII should 
now be substituted in the Canon in place of that of Pope Pius X.

In this Constitution there are eight excommunications latu 
sententia taken in their entirety from the Constitution ‘‘Vacante 
Sede Apostolica” of Pope Pius X. An additional one from the 
Constitution “Commissum Nobis,” January 20, 1904, which was 
confirmed by the Constitution “Vacante Sede Apostolica,” is 
also re-affirmed in this Constitution. All of these excommunica
tions are reserved to the Supreme Pontiff, so that nobody (not 
even the Major Penitentiary) can absolve from them except in 
danger of death.1 These excommunications are as follows:

(1) the refusal of a Cardinal who is present in the Conclave 
to appear for the voting after the bell calling them has been 
sounded the third time, unless he is impeded by sickness (Const. 
“Vacantis Apostolic® Sedis,” n. 41) ;

(2) the sending of letters or writings of any kind (printed 
or otherwise) from outside to persons present in the Conclave 
(including Cardinals) or the sending of such material from the 
Conclave to persons outside, without first submitting them for

1 Since these excommunications are the same as those laid down in the 
Constitution “Vacante Sede Apostolica,” the opinions of canonists who 
commented on that Constitution are applicable to them*as contained in the 
Constitution “Vacantis Apostolica? Sedis.” Vermccrsch-Crcusen (“Epi 
tome,” III, n. 530) consider all these excommunications as lata sententia. 
and this opinion is shared by Chelodi (“Jus Poenale, ” n. 68), Cappello 
(“De Censuris,” n. 184), and Cerato (“Censurae Vigentes,’’ n. 85). How
ever, Eichmann (“Das Strafrecnt, ” 146) considers the excommunication n 
7 as a penalty ferendoe scntentice, because the Constitution when speaking of 
this penalty does not state that it is latce scntentice, or that it is incurred 
ipso facto, nor does it use an equivalent phrase. The authors who interpret 
it as an excommunication latce scntentice rely on n. 51 of the Constitution 
“Vacante Sede Apostolica,” which rules that every excommunication im
posed and decreed by this Constitution is reserved exclusively to the Su
preme Pontiff, which, we believe, seems to indicate that the Constitution 
considers them excommunications latce scntentice. There is some controversy 
whether absolution in casibus urejentioribus from these excommunications 
can be given in accordance with Canon 2254. The commentaries are divided 
on the point, but it seems to us that the concession of the said Canon does 
not apply to the penalties of the Constitution against offenses committed in 
reference to the election of the Supreme Pontiff, because Canon 2330 state.’ 
that in regard to them the Constitution exclusively governs. 
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the examination of the Secretary of the Sacred College and the 
prelates appointed for the custody of the Conclave (Const. V. 
A. S., n. 60);

(3) violation of the secret in reference to all matters per
taining to the election of the Roman Pontiff and all other affairs 
done in Conclave or in the place of election (Const. V. A. S., 
n. 61);

(4) manifestation by Cardinals to their attendants or con
clavists or to any other persons of things which directly or in
directly have reference to the voting, and also of the acts or 
decrees enacted in the meetings of Cardinals either before or 
during the Conclave (Const. V. A. S., n. 62). Title I, Chapter 
II, nn. 6-12, of the Const. ’’Vacantis Apostolic® Sedis” describes 
the meetings of Cardinals after the vacancy of the Apostolic See 
has occurred, both before and after they enter the Conclave;

(5) simony committed in the election of the Roman Pontiff 
as condemned by former laws, notably the Constitution of Pope 
Julius II, “Cum tam divino,” January 14, 1505; but the invalid
ity of the simoniacal election decreed by Pope Julius II (or by 
any other Pope) is revoked in order that there may be no pretext 
for attacking the validity of the election of the Supreme Pontiff 
(Const. V. A. S., n. 92) ;

(6) the discussion of a successor of the Roman Pontiff, while 
he is still living and without consulting him; the promise to vote 
for such future candidate; and all deliberation and discussion 
on this subject at private gatherings (Const. V. A. S., n. 93);

(7) the acceptance by Cardinals or any other members of 
the Conclave of the role of an intermediary of civil powers to 
present their “Veto” (or Exclusiva) of a possible candidate for 
the Supreme Pontificate; it is forbidden to present that veto 
even in the form of a mere desire or in any manner either to the 
College of Cardinals or to individual Cardinals, either before or 
during the Conclave (Const. “Commissum Nobis,” and Const. 
V. A. S., n. 94) ;

(8) agreements, compacts, promises or any other obligations 
made or assumed by Cardinals which may restrict their freedom 
of voting or not voting for some one or several candidates (Const. 
V. A. S., n. 95);

(9) an attack on the letters which the legitimately elected 
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Roman Pontiff may have issued on any business whatsoever 
before his coronation (Const. V. A. S., n. 101).

Disobedience to Orders of the Roman Pontiff or the Proper 
Ordinary, and Conspiracy

2184. Persons who stubbornly refuse to obey the legitimate 
precepts or prohibitions of the Roman Pontiff or their proper 
Ordinary shall be punished with appropriate penalties, not ex
cluding censures, in proportion to the gravity of their guilt 
(Canon 2331, § 1).

Those who conspire against the authority of the Roman Pon
tiff or his legates or their own proper Ordinary, or against their 
legitimate commands, and also those who provoke subjects to dis
obedience towards them, shall be restrained by censures and 
other penalties; if they are clerics, they shall be deprived of 
dignities, benefices and other offices; if they are religious, they 
shall be deprived of active and passive vote and of office (Canon 
2331, § 2). The Sacred Congregation of the Council on June 29. 
1950, ruled that those who machinate against legitimate ecclesias
tical authorities or who try in any way to overthrow their 
power, and all who in any way directly or indirectly take part 
in this, incur ipso facto excommunication reserved in a special 
manner to the Apostolic See (cfr. Canon 2334, nn. 1-2).10

Appeal, from Laws and Commands of the Roman Pontiff to 
an (Ecumenical Council

2185. Each and every one of whatsoever state, degree or con
dition—whether king, bishop or Cardinal—who appeals from the 
laws, decrees, or mandates of the reigning Roman Pontiff to a 
(Ecumenical Council, is suspected of heresy, and incurs ipso 
facto excommunication reserved in a special manner to the Apos
tolic See. Universities, colleges, chapters or other legal bodies, by 
whatsoever name they may be known, incur an interdict re
served in a special manner to the Apostolic See (Canon 2332).

This appeal would entail denial of the Roman Pontiff’s su
preme power of jurisdiction, independently of an (Ecumenical 
Council. Bishops and Cardinals do not in this matter enjoy the

,B Acta Ap. Sedis, XLII, 601-G02.
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privilege of Canon 2227. Canon 2276 provides for innocent 
members of a community or college under interdict.

Recourse to the Civil Power Against Letters or Acts of the 
Apostolic See or Its Legates

2186. Persons who have recourse to the laical power for the 
purpose of impeding any letters or acts issued by the Apostolic 
See or its legates, or who directly or indirectly prevent their 
promulgation or execution, or persons who injure or terrify be
cause of these letters or acts those to whom these documents are 
directed or others, incur ipso facto excommunication reserved in 
a special manner to the Holy See (Canon 2333).

The Church demands absolute independence from the civil 
powers in her sphere of action in the matters committed to her 
jurisdiction by Christ. Wherefore she strikes with excommuni
cation: (1) persons (laymen or clerics) who have recourse to the 
civil power to impede the letters and acts of the Holy See, by 
which term also the Sacred Congregations, Tribunals and Offices 
of the Holy See are meant (cfr. Canon 7); (2) the civil authori
ties who forbid the promulgation or execution of the said docu
ments; (3) the civil authorities who injure or terrify persons 
because of these documents.

Interference with the Liberty and Rights of the Church

2187. Excommunication reserved to the Holy See in a special
manner is visited ipso facto upon the following: x

(1) those who issue laws, mandates, or decrees against the 
liberty and rights of the Church;

(2) those who either directly or indirectly impede the exer
cise of ecclesiastical jurisdiction in the internal or external^ 
forum, having recourse for that purpose to any laical authority 
(Canon 2334).

This prohibition and penalty completes the protest of the 
Church against all interference of the civil powers with the free
dom and rights of the Church. This Canon punishes the civil 
authorities who abuse their power against the Church and those 
who request the civil authorities to interfere with the jurisdic
tion of the Church. Clerics who are guilty of the offense spoken 
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of in Canon 2334, are visited with additional penalties by Canon 
2336, § 1. It may be noted that the Committee for the Authentic 
Interpretation of the Code nas declared that the excommunica
tion speciali niodo reserved to the Holy See is incurred only when 
the recourse to the lay power has been effective in preventing 
the exercise of ecclesiastical jurisdiction. The ineffective recourse 
(that is, the frustrated or attempted recourse), however, can be 
punished, according to Canon 2235, with an appropriate penalty 
in proportion to the gravity of the guilt.2

Joining the Freemasons and Similar Societies

2188. Persons who have themselves enrolled in the masonic 
sect, or in other associations of the same kind which plot against 
the Church or the legitimate civil powers, incur ipso facto ex
communication reserved simply to the Apostolic See (Canon 
2335).

By his Constitution ‘‘In eminenti” of April 28, 1738, Pope 
Clement XII excommunicated those who joined the masons. To 
join the Fenians was forbidden under excommunication by the 
Holy Office on January 12, 1870. Since the societies of the Car
bonari, of the Nihilists and of the Anarchists are generally con
sidered tc be organizations which of set purpose plot the 
destruction of either Church or State, persons who join them 
with knowledge of the penalty of Canon Law incur the excom
munication. There is considerable controversy whether enrol
ment in the socialistic, biblical, and clerical-liberal societies is 
forbidden under excommunication.3 A further difficulty in de
termining whether a society is of the nature described in Canon 
2335 arises from the fact that many societies bear a name or title 
which marks them as purely social or beneficent organizations, 
while in fact they are allied with the masons. The difficulty is 
increased by the fact that some of those societies change their 
names from time to time. Since the law of the Code against free
masonry and similar organizations is the same as that of the 
Constitution “Apostolica? Sedis” (except as to the persons favor
ing these societies and neglecting to denounce to the ecclesiastical 
authorities their secret leaders, which two phrases of the said

’July 25, 1926; Acta Ap. Sedis, XVIII, 393.
aCappeUo, “De Censuris/* n. 105.
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Constitution are dropped by the Code), the text-books on the 
former Canon Law and moral theology may be consulted. For 
the United States the Third Penary Council of Baltimore (nn. 
254-255), with the approval of the Holy See, issued the practical 
injunction that nobody should declare a certain society as for
bidden under excommunication, until the case had been sub
mitted to a committee consisting of all the archbishops, which 
the Council created for the purpose: if this committee could not 
reach a unanimous verdict, the matter was to be referred to the 
Holy See so that absolute uniformity of discipline might be had 
on this matter in all the dioceses of the United States.

2189. As to the absolution of freemasons and adherents of 
other societies forbidden under excommunication, the faculty to 
absolve in occult cases is granted to the Ordinaries by Canon 
2237, § 2. In cases in which the membership in those societies is 
known to a number of persons, and may thus be called public 
(cfr. Canon 2197; above, n. 2028), the excommunication is re
served to the Holy See. The faculties given by the Holy See 
to the local Ordinaries in the United States empower them to 
absolve from this censure under condition that the penitent sep
arates himself entirely from the sect or society and abjures it, 
that he denounces clerics and religious whom he knows to belong 
to such sects or societies (cfr. Canon 2336, § 2), and that he 
surrenders to the one absolving him books, manuscripts, and 
insignia of the society which he possesses. These books, manu
scripts and insignia are to be cautiously forwarded to the Holy 
Office as soon as possible, or, if this cannot be done for good and 
grave reasons, they are to be destroyed. A salutary penance is to 
be imposed in proportion to the guilt, together with the obliga
tion of going to confession and the duty to repair the scandal 
given.4 A former Instruction of the Holy Office declared that, if 
the formal renunciation of membership cannot be made to the 
sect or society without great danger, it may be delayed, provided 
there is no scandal given and no danger to the spiritual welfare 
of the penitent: the payment of dues and for very grave reasons 
attendance at the meetings might thus be continued until the 
danger arising from formal withdrawal is past.5 The local Ordi-

*Holy Office, March 7, 1883 (Acta S. Sedis, XVI, 21).
6January 19, 1896 (Eccl. Review, XIV, 361); Preuss, Study in 

American Freemasonry ’’ (St. Louis, 1908). 
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naries may communicate this faculty habitually to the vicars- 
forane (deans) and in individual cases to any confessor. In 
virtue of special circumstances, they may subdelegate some con
fessors for a period of time specified at their discretion.

2190. The following societies have been forbidden without, 
however, the excommunication : The Independent Order of Good 
Templars, the Odd Fellows, the Sons of Temperance, the Knights 
of Pythias The Holy Office declared on January 19, 1896, that 
passive membership may be retained under the following con
ditions: that the penitent joined the society in good faith (i.e., 
without knowing that it was forbidden) ; that no scandal is given 
by retaining passive membership; that it is impossible to with
draw from it without grave loss; that there is no danger of per
version to the penitent or his family, and especially that in case 
of death he shall not permit the society to bury him. For the 
sake of passing judgment on the conditions and for uniformity 
of discipline, all cases of passive membership must be submitted 
either to the Apostolic Delegate or to the Archbishop of the re
spective ecclesiastical Province.0

Penalty of Clerics and Religious who Impede Ecclesiastical 
Liberty. Rights and Jurisdiction by Recourse to Civil

Power, and of Clerics Joining the Masonic or 
Similar Organizations

2191. Clerics who have committed the offenses spoken of in 
Canons 2334—2335 shall, in addition to the penalties decreed in 
these Canons, be punished with suspension from or even depriva
tion of any benefice, office, dignity, pension or position which 
they may hold in the Church. Religious shall be deprived of 
office and active and passive vote, and visited with other pen
alties in accordance with their constitutions (Canon 2336, § 1).

Clerics and religious who join the masons or other similar 
societies shall, moreover, be denounced to the Sacred Congrega
tion of the Holy Office (Canon 2336, § 2).

«Holy Office, June 26, 1913.
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Pastors and Other Priests who Incite the People to 
Interfere with Ecclesiastical Jurisdiction

2192. If, for the purpose of hindering the exercise of ecclesi
astical jurisdiction, a pastor shall dare to stir up the populace,I 
to promote public subscriptions in his favor, to excite the peo
ple by speeches or writings, or to take other similar actions, he 
shall be punished at the discretion of the Ordinary with penalties 
proportioned to his guilt, and, if necessary, even with suspension 
(Canon 2337, § 1).

In the same manner the Ordinary shall punish a priest who 
excites the multitude in any manner to prevent a priest who has 
been legitimately nominated as pastor or administrator from 
entering a parish (Canon 2337, § 2).

Canon 2337, § 1, has special reference to the case of removal 
of a pastor from his parish. The Code points out the manner of 
procedure (cfr. Canons 2147-2162) in the removal of pastors, 
and the means of defence which may be adopted by a pastor who 
believes himself treated unjustly. He may undoubtedly request 
that some witnesses be heard in his favor, and, if the decision is 
pronounced against him, an irremovable pastor may demand 
another hearing (cfr. Canon 2153) Against the final decree of 
removal there is no other resort than recourse to the Sacred Con
gregation of the Council. If a pastor stirs up the people of the 
parish and induces them to resist the orders of the local Ordi
nary, he is guilty of disobedience to the ecclesiastical authority, 
even though his removal was unjust. For the sake of the public 
welfare, the Church forbids him to employ the means of defence 
condemned in Canon 2337, § 1.

If any priest arouses the people to prevent a pastor or ad
ministrator legitimately appointed by the local Ordinary from 
taking possession of his office, the priest is guilty of interference 
with the exercise of ecclesiastical jurisdiction and makes himself 
liable for severe punishments.
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Unauthorized Absolution from Excommunication, Partici
pation in Crime of an Excommunicat us Vitandus, 

Violation of Censures, Liability for In
terdict on a Place or a Legal Body

2193. Persons who presume to absolve without the proper 
faculty from an excommunication latoe sententia reserved to the 
Apostolic See in a most special or in a special manner, incur ipso 
facto excommunication simply reserved to the Apostolic See 
(Canon 2338, § 1).

Persons who extend any aid or favor to an excommunicatus 
vitandus in reference to the offense for which he was excommuni
cated, and clerics who knowingly and of their own accord partici
pate in divine services with the vitandus, and admit him to 
divine services, automatically incur excommunication reserved 
simply to the Apostolic See (Canon 2338, § 2).

Persons who knowingly celebrate or have others celebrate 
divine services in interdicted places, or persons who for the cele
bration of divine services forbidden by a censure admit clerics 
excommunicated, interdicted, or suspended by a declaratory or 
condemnatory sentence, incur automatically an interdict from 
entering a church, until they have made due satisfaction in the 
opinion of him whose sentence they spurned (Canon 2338, § 3).

^Persons who have been the cause of the placing of an inter- 
diet on a locality or on a community or college, automatically 
incur a personal interdicQ( Canon 2338, §4).

Canon 2338, § 1, punishes ‘4 presumption ’ ’ in absolving from 
the censures there specified. Canon 2229, § 2, explains the mean
ing of presumption in connection with censures. The cooperation 
in § 2 takes place after the person has become an excommunica- 
tus vitandus: since this Canon does not treat of cooperation in 
the commission of the offense itself, the Code here supposes that 
the excommunicated person perseveres in the same offense, and is 
assisted or supported in nis sinful perseverance by others. 
Whether clerics who deliberately and of their own will com
municate with an excommunicatus vitandus in divine services, 
incur the excommunication by that fact alone, or whether they 
incur it only by communicating with him by admitting him to 
divine services (et ipsum in divinis officiis recipientes), depends 
on how the et in the above phrase is interpreted, whether disjuno 
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tively or copulatively. Most commentators, basing their opinion 
on the former law, consider it as copulative, so that “communi
cantes et recipientes” together constitute the offense of forbid
den communicato in divinis Qi clerics with an excommunicatus 
vitandus The admitting to divine service seems to mean that a 
cleric who is an excommunicatus vitandus is admitted to active 
performance of the divina officia (cfr. Canon 2256, n. 1), not 
merely admitted to passive assistance. The admitting cleric must 
be one who, in virtue of his office, has the right to permit clerics 
to exercise sacred functions in a place (e.g., the pastor or rector 
of a church).

The cooperation of clerics in the violation of local interdicts 
and of censures is punished in Canon 2338, § 3, with a vindica
tive penalty of interdict from entering a church, which lasts 
until the authority who interdicted the place or who issued the 
declaratory or condemnatory sentence of the censure has passed 
judgment on the condign satisfaction for the offense. Indirectly, 
therefore, this penalty is reserved to that authority.

Canon 2338, § 4, rules that persons who were the cause of 
the interdict on a place or a community or college are auto
matically under personal interdict. The consequences of a per
sonal interdict are declared by Canon 2275. This personal 
interdict is not reserved.

Violations of the Laws on Deprivation of Christian Burial

2194. Persons who, in violation of the prohibition of Canon 
1240, dare to order or force the ecclesiastical burial of infidels, I 
apostates from the faith, or heretics, schismatics, or other per-j 
sons, either excommunicated or interdicted, incur excommunica
tion latce sententia' not reserved; persons who of their own 
accord give ecclesiastical burial to the above-mentioned, incur an 
interdict from entering a church reserved to the Ordinary 
(Canon 2339).

The penalty is inflicted on persons who have the power to 
order or force the Christian burial of the bodies of persons enu
merated in this Canon. The interference with the rights of the 
Church by the civil authorities in ordering or forcing the bishop 
or pastor to violate the law of the Church is punished automati
cally with non-reserv^d excommunication. The terms mandare seu 
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cogere seem to suggest that the mandantes and the cogentes are 
the same actors; a few commentators are of the opinion that pri
vate individuals who force the ecclesiastical burial by threats, vio
lence. etc., are also excommunicated. Commentators on the Code 
—and indeed commentators on the Constitution ‘ ‘ Apostolicre 
Sedis,” where the same penalty is visited on those who command 
or force the ecclesiastical burial of heretics and persons excom
municated or interdicted by name—do not agree as to what 
is meant by ecclesiastical burial. Canon 1204 states that 
ecclesiastical burial consists in the transfer of the body to church, 
the exequies held over it in church, and the interment in a place 
destined for the burial of the faithful. Canon 2219 states that, 
in penalties, the more benign interpretation is to be made. Since 
the transfer of the body to church in the manner of a liturgical 
function is not in vogue in the United States, there remain only 
the exequies and the burial in consecrated or blessed ground. 
The burial in a Catholic cemetery may also not be possible—e.g.. 
in places where the Catholics have not a cemetery of their own. 
It may, therefore, be said with Chelodi 7 that ordinarily the 
three elements are necessary to constitute ecclesiastical burial, 
unless the circumstances or the conditions of places make one or 
the other element of Christian burial impossible or of no account.

Persons who of their own free will grant Christian burial io 
those enumerated in Canon 2339 thereby incur an interdict from 
entering a church. This interdict is incurred by ecclesiastics 
only, who in virtue of their office have the right to concede eccle
siastical burial; laymen have no such right.

Canon 2339 mentions the persons whose ecclesiastical burial 
may not be insisted on or conceded under the penalties enumer
ated. Reference is made to Canon 1240. § 1, in which these same 
persons and some other classes are enumerated. Sole 8 seems to 
maintain that the penalties of Canon 2339 apply to the eccle
siastical burial of all persons enumerated in Canon 1240, bin 
many commentators restrict the penalties of Canon 2339 to those 
persons who are mentioned in the Canon, because these are spe
cifically enumerated, whereas Canon 1240 enumerates in general 
all persons to whom ecclesiastical burial is to be denied. The

7 “Jus Poenale,” n. 73.
8“Dc- Delictis et Poenis,” n. 3G7; Vernieersch-Cicuscn, “Epitome,” 

III, n. 538. 
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reference to Canon 1240, § 1, in Canon 2339 is given, we believe, 
to indicate that the penalties for forcing ecclesiastical burial or 
conceding it apply only when the persons enumerated in Canon 
2339 have not given any signs of repentance before death.

Obduracy in Censures

2195. If a person with obstinate mind remains under the 
censure of excommunication for one year, he is suspected of 
heresy (Canon 2340, § 1).

If a cleric remains under censure of suspension for half a 
year, he shall be gravely admonished; if he does not abandon 
his obstinacy after the lapse of a month from such admonition, 
he shall be deprived of any benefices or offices that he maj 
possess (Canon 2340, §2).

The suspicion of heresy (cfr. Canon 2315) is treated by the 
Code as a separate offense. The Council of Trent 9 had the same 
law as Canon 2340, § 1. Note that the Code speaks of a cleric 
who remains under censure of suspension for more than six 
months, because the censure is imposed by the Church to move 
the guilty person to repentance, and, as soon as he repents and 
complies with the demands ef his superiors, he has a right to 
absolution. If the suspension is inflicted by the way of a vindic
ative penalty, repentance and satisfaction do not give him a 
right to dispensation from the penalty: this penalty lasts for the 
period for which it was inflicted, or, if imposed indefinitely, it 
lasts at the discretion of the superior who imposed it.

Violation of the Privilege of the Ecclesiastical Forum

2196. If, in violation of the precept of Canon 120, anyone
dares to cite before a laical judge one of the Cardinals, Legates 
of the Apostolic See, or major officials of the Roman Curia in 
affairs pertaining to their office, or one’s own proper Ordinary, 
he incurs automatically excommunication reserved in a special 
manner to the Apostolic See. If anyone dares to cite another 
bishop—even a mere titular bishop, abbot or prelate nullius—oi 
the superior of any religious organization of papal law,
he automatically incurs excommunication reserved simply to the

9 Sessio XXV, cap. 3, De lit-for in.



538 PRACTICAL COMMENTARY ON THE CODE

Apostolic See. Finally, if a cleric cites any other person who 
enjoys the privilegium fori before a laical judge without the 
previous permission of the local Ordinary, he automatically in
curs suspension from office ieserved to the Ordinary; if a lay 
person commits this offense, he shall be punished with condign 
penalties in proportion to his guilt by the proper Ordinary 
(Canon 2341).

If a person with full knowledge of this law and its penalties 
sues one who by the law of the Church enjoys the privilege of 
the forum, he incurs one of these penalties according to the 
various ranks of the ecclesiastical persons enumerated. The 
Committee for the Interpretation of the Code declared on April 
26, 1948, that the penalties are incurred by the mere institution 
of suit against one of these persons before a civil judge even be
fore or without subsequent summons issued by the court. This is 
not retroactive and takes effect only from the date of publication 
in the Acta Apostolicce Sedis (XL, 301; June 15—July 10,1948). 
The major officials of the Roman Curia 10 are accorded the same 
protection as given to Cardinals, Apostolic Legates and the 
proper Ordinary. They may not be sued in secular courts in 
connection with affairs of their office. In other affairs they have 
the common protection of ecclesiastical persons according to 
their rank. If a person demands that a cleric be called as wit
ness, and has the summons issued to him, he docs not incur the 
censures of Canon 2341. Before the Code there was controversy 
among canonists 11 as to whether the summoning of clerics as 
witnesses was punished with excommunication specially reserved 
to the Holy See. The Motu proprio of Pope Pius X, ‘‘Quantavis 
diligentia,” October 9, 1911, reads: “Quicumque privatorum 
. . . nullo potestatis ecclesiasticae permissu, ad tribunal laicorum 
vocent personas quasvis ecclesiasticas, ibique adesse compel
lant.”12 Though the Code punishes with censures those only 
who sue clerics before civil judges without the permission of the 
authorities of the Church, it is nevertheless sinful to force them 
to appear as witnesses without obtaining the permission of the 
Church in view of the exemption which the Church bestows on

w The major officials of the Boman Curia are enumerated in the Con 
stitution “ Sapienti consilio” of Pope Pius X, June 29, 1908 (Acta Ap. 
Sedis, I, 78 sqq.).

11 Sole, “De Delictis et Poenis,” n. 372. 12 Acta Ap. Scdis, III, 555.



CANON 2341 539

clerics in this matter. A judge who by the law of the country is 
forced to summon to his court ecclesiastics sued by others, does 
not incur the penalties of Canon 2341, because the Holy Office, 
in an Instruction to a certain Vicar Apostolic (February 1, 
1871; Collectanea de Prop. Fide, II, n. 1364), explained that the 
term “cogentes” of the censure in the Constitution “Apostolica* 
Sedis” indicates that the excommunication does not affect sub
ordinates even though they are judges, but those who without 
being forced by anyone drag clerics before the secular tribunals 
or force others to do so.

The privilege of the forum may, as Canon 120 indicates, be 
modified (nisi aliter pro locis particularibus legitime provisum 
fuerit). In the United States the government has never recog
nized the exemption of clerics from being sued in its courts, and 
the Third Council of Baltimore says that, in order to uphold 
ecclesiastical immunity as much as is possible among us, the 
priests are strictly forbidden to sue another priest or cleric, ever 
in temporal affairs, in the secular courts without previous writ
ten permission of the bishop. The Council does not forbid lay 
persons to sue clerics in the secular courts,13 but Ayrinhac is 
of the opinion (which seems to be a correct conclusion from the 
Third Plenary Council of Baltimore) that lay persons are not 
implicitly granted permission to sue clerics in the secular 
courts.14

Violation of the Law of Enclosure

2197. Excommunication simply reserved to the Apostolic See 
is automatically incurred:

(1) by persons of whatever class, condition or sex who vio
late the enclosure of nuns by entering their monasteries without 
legitimate permission, and also by persons who introduce or 
admit them. If they are clerics, they shall, moreover, be sus
pended for a period of time to be fixed by the Ordinary in pro
portion to the gravity of their guilt;

(2) by women who violate the enclosure of religious men in 
solemn vows, and by the superiors and others, whosoever they 
may be, who admit or introduce women of any age; moreover, 
the religious who introduce or admit them shall be deprived of

uDecreta Cone. Plcn. Balt. Ill, n. 84.
w<< Penal Legislation,” n. 279.
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any office which they may have and of active and passive vote;
(3) by nuns who unlawfully leave the enclosure in violation 

of the precept of Canon 601 (Canon 2342).
The law forbids men and women to enter the enclosure of 

Sisters in solemn vows. There are some Sisterhoods in Europe 
whose rule prescribed solemn vows, but these have been reduced 
to simple vows by authority of the Holy See. Such Sisterhoods 
do not come under Canon 2342.15 Boys and girls under the age 
of puberty (that is, under fourteen and twelve years respec
tively) do not incur the censure by entering the enclosure of 
nuns, but adults who induce, invite, or admit them do not escape 
the penalty of Canon 2342 (cfr. Canon 2230).

The enclosure of men in solemn vows is violated by the en
trance of women and girls, and if the superior or any other 
person, either of the community or an outsider, orders, forces or 
assists them to enter, or admits or invites them to enter, the 
censure is incurred, no matter how young the girl may be (cuius- 
cumque oetatis).

Nuns who leave the enclosure without due permission given 
by law in certain cases or by the Holy See (cfr. Canon 601), 
incur excommunication. The Code says “moniales”: conse
quently, although Sisters who have not yet made solemn pro
fession, novices and postulants are obliged to observe the law of 
enclosure, they do not incur the censure by violating this law. 
In opposition to the opinion of the majority of commentators on 
the Code, Sole 10 maintains that temporarily professed Sisters 
and postulants in monasteries of nuns are also subject to the 
excommunication, if they unlawfully leave the enclosure. On 
the law of enclosure, cfr. Volume I, nn. 509-513.

Violation of the Privilegium Canonis

2198. Persons who lay violent hands on the person of the 
Roman Pontiff:

(1) automatically incur excommunication reserved in a most 
special manner to the Apostolic See, and ipso facto become ei- 
communicati vitandi;

(2) are ipso jure branded with infamy;
15 Vermeersch-Creusen, “Epitome,” n. 541.
10 “De Delictis et Poenis,” n. 374.
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(3) if they are clerics, they must be degraded (Canon 
2343, § 1). The Holy Office has declared that, in view of the 
extraordinary gravity of this crime, the sanction applies also to 
Orientals of whatsoever rite.17

Persons who lay violent hands on the person of a Cardinal 
or a Legate of the Roman Pontiff :

(1) automatically incur excommunication reserved in a spe
cial manner to the Apostolic See;

(2) are ipso jure branded with infamy;
(3) must be deprived of benefices, offices, dignities, pensions 

and any position which they may have in the Church (Canon 
2343, § 2)

Persons who lay violent hands on the person of a patriarch, 
archbishop, or bishop (even a titular bishop), automatically in
cur excommunication reserved in a special manner to the Apos
tolic See (Canon 2343, § 3).

Persons who lay violent hands on the person of other clerics 
or on religious men or women, automatically incur excommuni
cation reserved to the proper Ordinary, who shall, moreover, 
punish them with other appropriate penalties at his discretion 
(Canon 2343, § 4).

Canon 119 states that those who inflict bodily injury on 
clerics are guilty of sacrilege. The protection against bodily in
jury of clerics and religious is called the “privilegium canonis.” 
This term is taken from Canon 15 “Si quis suadente diabolo,” 
of the Second Lateran Council, held under Pope Innocent II 
(1139), which declared that persons who do bodily injury to 
clerics or religious automatically incur excommunication re
served to the Apostolic See. The Constitution “Apostolica) 
Sedis” punished with excommunication reserved to the Apostolic 
See in a special manner persons who inflicted bodily injury on 
Cardinals, patriarchs, archbishops, bishops, or Legates of the 
Apostolic See, and explicitly stated that the cooperators in the 
attack on such persons were liable to the same penalty. The Code 
does not explicitly mention the cooperators, but a few commen
tators on the Code are led to the conclusion that persons who 
participate in the attack on ecclesiastical dignitaries and com
mon clerics do not incur the penalties of Canon 2343.18 How-

17 July 21, 1936; Acta Ap. Sedis, XXVI, 550.
w Cappello, “De Censuris,” n. 59; Ayrinhae, “Penal Legislation,” 

n. 288; Augustine, “Commentary,’’ VilL, 378.
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ever, the Code in Canon 2231 establishes the general principle 
for all offenses and their penalties, when it states that, where 
several persons concur in the commission of an offense in the 
manner specified in Canon 2209, §§ 1—3, all are liable to the 
same penalty unless the law explicitly states otherwise. Where
fore, there can be no doubt that persons who cooperate in 
attacking a cleric in the manner described in Canon 2209, §§ 1-3, 
are liable to the penalties of Canon 2343.

Verbal Injury to Clerics

2199. Any person who in public periodicals, speeches, or 
pamphlets, has injured (i.e., calumniated) either directly or 
indirectly the Roman Pontiff, the Legates of the Roman Pontiff, 
the Sacred Congregations at Rome, the Tribunals of the Apos
tolic See and their major officials, or his proper Ordinary, or 
who has excited animosity or hatred against their acts, decrees, 
decisions or sentences, shall—not only at the instance of the 
party, but also ex officio—be compelled by the Ordinary even 
with censures to make satisfaction, and shall be punished with 
appropriate penalties and penances in proportion to the gravity 
of his guilt and the necessity of repairing the scandal (Canon 
2344).

The 1 * injuriae” of Canon 2344 include all offensive, insult
ing remarks, all slanders and revelations of secret faults or 
defects, and finally all agitation against the official actions of the 
above-mentioned ecclesiastical authorities. Private conversation 
injurious to the person or office of the said dignitaries is not 
mentioned in Canon 2344, but, if through the often-repeated 
guilty conversation such talk becomes public, the Ordinary has 
the right to proceed against such persons, even though their 
offense does not fall under the terms of Canon 2344—“public 
periodicals, speeches or pamphlets” (cfr. Canon 2222).

Usurpation of the Goods and Rights of the Roman Church

2200. Persons who usurp or retain, personally or through 
others, goods and rights pertaining to the Roman Church, auto
matically incur excommunication reserved in a special manner 
to the Apostolic See. If they are clerics, they shall also be 
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deprived of dignities, benefices, offices, and pensions, and shall 
be declared disqualified to obtain them (Canon 2345).

Most commentators on the Code hold that this Canon refers 
exclusively to the temporal dominions and rights of the former 
Papal States. The Constitution “Apostolic® Sedis,” which had 
the same censure against the above acts of injustice, explicitly 
mentioned cooperators. Some commentators on the Code state 
that the cooperators are not comprehended in Canon 2345, be
cause usurpation and detention of the goods and rights only 
are punished. Nevertheless, the Code punishes with the same 
penalty all cooperators in the usurpation or detention, if they 
cooperate in the manner described in Canon 2209, §§ 1-3 (cfr. 
Canon 2231).

Usurpation and Detention of Temporal Ecclesiastical 
Goods and Property

2201. If anyone, either in person or through others, pre
sumes to convert to his own use and usurp ecclesiastical goods < 
of any kind, whether personal or real, or to prevent those to 
whom such goods rightfully belong from receiving the fruits or 
income from ecclesiastical goods, he shall be subject to excom
munication until he has made complete restitution of the 
goods, has removed the above-mentioned obstacles to the re
ception of the revenue or income by those entitled to it, and 
has afterwards obtained absolution from the Apostolic See.' 
If a patron of a church or church property should be guilty of • 
the above offense, he is automatically deprived of his right of 
patronage. A cleric who has been guilty of this offense or has 
consented to it shall, in addition, be deprived of all benefices 
whatsoever, shall be rendered disqualified to obtain any others, 
and shall be suspended from the exercise of his orders at the 
discretion of the Ordinary, even after he has made completed 
satisfaction and obtained absolution (Canon 2346).

The theft of ecclesiastical goods is not meant here, but rather 
the appropriation of ecclesiastical property to one’s own bene
fit, as though one had a right to it (i.e., the confiscation and 
spoliation of the ecclesiastical goods in the name of law and on 
the basis of a pretended right to them). Cooperation in the
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usurpation and detention is to be judged according to Canons 
2231 and 2209, §§ 1-3.

Illegal Alienation of Ecclesiastical Goods

2202. In addition to the nullity of the act and the obligation 
—which is to be enforced even with censures—to make restitu
tion of the goods unlawfully acquired and the duty to repair 
the damages which may have been caused, a person who pre
sumes to alienate ecclesiastical goods or gives his consent thereto 
in violation of the precepts of Canons 534 and 1532, shall be 
punished as follows:

(1) if there is question of goods of a value of not over one 
thousand francs, he shall be punished with appropriate penalties 
by the legitimate ecclesiastical superior;

(2) if the goods have a value of over one thousand and less 
than thirty thousand francs, a patron who is guilty of illegal 
alienation shall be deprived of the right of patronage; an ad
ministrator of his office of administration; a religious Superior 
or religious oeconomus of his office and of eligibility to acquire 
any other office, in addition to other appropriate penalties to be 
imposed by the Superiors; an Ordinary and other clerics who 
hold an office, benefice, dignity, or position in the Church, shall 
pay double* the amount to the church or pious institute which 
has been injured,- other clerics shall be suspended for a length 
of time to be determined by the Ordinary;

(3) if the beneplacitum of the Holy See demanded by the 
above-mentioned Canons (534 and 1532) has been knowingly 
omitted, all who are in any manner guilty, either as givers or 
receivers of the goods or by consenting to the alienation, auto
matically incur in addition excommunication which is not re
served (Canon 2347).

On the alienation of ecclesiastical goods generally, cfr. 
Canons 1530-1534 (above, nn. 1523-1527) ; on the alienation of 
goods possessed by religious organizations, cfr. Canon 534 (Vol
ume I, nn. 414-^416).

Unjust Withholding of Goods from Pious Institutes

2203. Any person who either by donation, or last will, or as 
a trustee, comes into possession of a legacy or donation destined
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for pious institutes, and neglects to fulfill his obligation, shall 
be forced to do so by the Ordinary even with censures (Canon 
2348).

The “causa? pise” which we render by pious institutes com
prehend all works of religion and Christian charity, e.g., 
churches, monasteries and convents, schools for the poor, hos
pitals, and other houses of charity and mercy conducted under 
ecclesiastical authority. In virtue of Canon 1515, the local 
Ordinary is the legal executor of all bequests and donations 
made in favor of pious institutes (cfr. Canons 1515-1516; above, 
nn. 1508-1509).

Refusal of Legitimate Contributions and Taxes

2204. Persons who refuse to make the legitimate contribu
tions due by precept of Canons 463 and 1507, shall be pun
ished at the discretion of the Ordinary until they have satisfied 
their obligation (Canon 2349). With reference to the contribu
tions or fees, cfr. our commentary on the above-mentioned 
Canons (Volume I, n. 339; above, n. 1496).

TITLE XIV

OF OFFENSES AGAINST LIFE, LIBERTY, PROPERTY, 
GOOD REPUTE AND CHRISTIAN MORALITY

Abortion, Suicide and Attempted Self-Destruction

2205 Persons who procure abortion, the mother not ex
cepted, automatically incur excommunication reserved to the I 
Ordinary at the moment the crime takes effect; if they are 
clerics, they shall also be deposed (Canon 2350, § 1).

Persons who lay hands on themselves shall, if death ensues, ( 
be deprived of ecclesiastical burial in accordance with the pre- 
ceot of Canon 1240, n. 3. If they do not die, they shall be barred 
from legal ecclesiastical actions, and, if they are clerics, they shall 
be suspended for a period of time to be determined by the 
Ordinary, and deprived of benefices or offices to which the care 
of souls in either the internal or external forum is attached 
(Canon 2350, § 2).
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The nature of the crime of abortion and the various ways in 
which it may be effected are discussed by all canonists and mor
alists who comment on the penalties of the Constitution “Apos- 
tolicae Sedis.” The Code does not change the former law on 
abortion, but it decides the former controversy among canonists 
whether the mother who procures abortion in her own case incurs 
the penalty, by stating explicitly that the mother is not excepted 
from the penalty. As to accomplices in the crime, there was also 
much uncertainty, but the Code gives one universal rule about 
participation in crimes forbidden under penalty of the law by 
stating that all participants who share in the execution of the 
crime in the manner pointed out in Canon 2209, §§ 1-3, incur 
the same penalty as the principal perpetrators (cfr. Canon 
2231). There is some controversy among commentators of the 
Code as to whether grave fear excuses from the censure (e.g. 
when an unmarried woman is driven to abortion by the fear of 
exposing her guilt, or if the husband by threats or continued 
molestation forces the wife to the crime).1 From Canon 2229, 
§ 3, n. 3, one may justly conclude that grave fear does excuse 
from penalties latce sententiae, unless the crime amounts to the 
contempt of the faith or prejudices the spiritual welfare of the 
public. Since abortion is usually a secret crime against the life 
of the unborn child, it cannot be said that it belongs to the class 
of crimes which do public injury to the spiritual welfare of the 
people.

Suicide and attempted suicide - are forbidden under penal 
sanctions. Canon 2212 states that when the attempt of a crime 
is visited in law with a special penalty, the attempt constitutes 
a true offense. Canon 2350, § 2, makes the attempt of suicide 
an offense in law by specifying the penalties for such an attempt. 
The Code does not inflict a penalty latce scntentice on suicide or 
attempted suicide, but commits the judgment of the culpability 
of the act to the respective Ordinaries.

Duels

2206. Besides the penalty of Canon 1240, n. 4, persons who 
fight or merely challenge to a duel, or accept the challenge, or 
aid or favor it in any manner, or purposely are present as spec-

1 Vermeersch-Creusen, “Epitome,” III, n. 551. 
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tators, or permit it, or do not in so far as they can forbid it, 
automatically incur excommunication reserved simply to the 
Apostolic See, no matter what their dignity may be. The prin
cipals and their seconds are in addition automatically branded 
with infamy (Canon 2351).

The combats practised in German universities called “Men- 
suren” had been forbidden as duels in the strict sense of the 
term by the Sacred Congregation of the Council on August 9, 
1890. In modern times a distinction began to be made by some 
Catholic authors between those combats which are fought with 
weapons apt to inflict a serious wound and those which ordi
narily would cause only slight injury with consequent scars 
(e.g., about the face). The Sacred Congregation of the Council 
does not admit any distinction, but absolutely forbids the “Men- 
suren” under the canonical penalties against duelling.2

In some places the civil law or military code, aiming at the 
restriction rather than the eradication of duelling, requires that 
a “court of honor” first decide whether the challenger’s 
“honor” has been violated seriously enough to warrant, accord
ing to its standards, a challenge and duel. The decision to carry 
out the duel then rests with the offended and offending parties. 
The question arose whether the challenging and accepting parties 
thereby incur the penalties of Canon 2351. The Committee for 
the Authentic Interpretation of the Code ruled on June 26, 
1947, that, notwithstanding the previous submission of the ques
tion to a “court of honor,” the challenging and accepting parties 
incur the penalties of Canon 2351, unless they intend the chal
lenge and its acceptance to be a mere formality in reparation 
of violated honor and one which they intend never to carry out.2a 
In this case they would escape the penalties of Canon 2351. Such 
intention not to stage the duel, however, must be externally 
manifest, and certain not only to avoid scandal but also to evade 
the presumption in the external forum of criminal intent (Canon 
2200) which can cause the penalties to be incurred in the ex
ternal forum.

The Constitution “Apostolic® Sedis” pronounced the same 
censures against the principals, accomplices, spectators, etc., of 
a duel, and adds the penalty of infamy against the duelling

’June 20, 1925; Acta Ap. Sedis, XVIII, 132-138.
“ Acta Ap. Sedis, XXXIX, 373-374.
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parties and their seconds. The Constitution “Detestabilem” of 
Pope Benedict XIV, November 10, 1752, decreed that all duel
lists who died from a wound received in the duel should be 
deprived of ecclesiastical burial, though they had given signs of 
repentance and been absolved from the sin and censure. The 
Code permits ecclesiastical burial, if signs of repentance are 
given (cfr. Canon 1240).

Unjust Coercing of Persons to Embrace the Clerical or 
Religious States

2207. Excommunication, not reserved, is automatically vis
ited upon all persons, of whatever dignity, who in any manner 
force either a man to embrace the clerical state or man or woman 
to enter a religious organization, or to make religious profession 
of solemn or simple, perpetual or temporary vows (Canon 2352).

The Church demands that the candidates for the clerical and 
the religious state be absolutely free in offering their lives to 
the service of God and the Church. Canon 214 rules that, if a 
man proves that he was constrained by grave fear to receive ma
jor orders, he can obtain release from the obligations of the major 
orders and return to secular life Canons 542 and 572 state that 
the reception into the novitiate and the profession of vows are 
invalid, if either of these steps was taken because of grave fear.

Abduction

2208. Men who, with a view to marriage or for the gratifica
tion of lust, carry off a woman by force or deceit against her 
will, or a woman of minor age who consents to elope without the 
knowledge or against the objection of her parents or guardian, 
are automatically deprived of the right to legal ecclesiastical 
actions, and shall moreover be chastized with other penalties in 
proportion to the gravity of their guilt (Canon 2353). On die 
marriage impediment of abduction, cfr. Canon 1074 (Volume I, 
n. 1061). In the case of the impediment of marriage, the forcible 
detention of a woman in the place of her residence or in a place 
to which she came of her own free will, is equivalent to abduc
tion ; in the penalty, however, abduction must be taken in its 
natural and obvious meaning.
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Offenses Against Life, Liberty and Property

2209. A lay person who has been legitimately declared guilty 
of the crime of homicide, of abduction of minors of either sex, 
of selling a human being as a slave or for any other evil pur
pose, of usury, robbery, theft under aggravating circumstances 
changing the species of sin (e.g., theft of things sacred) or ordi
nary theft in a very grave matter, of incendiarism or malicious 
and very grievious destruction of things, of grave mutilation or 
wounding or violence, shall automatically be deprived of the 
right to legal ecclesiastical actions and of every position which 
he may have in the Church, besides the obligation of repairing 
the damages (Canon 2354, § 1).

If a cleric has committed any of the crimes enumerated in the 
first paragraph of this Canon, he shall De punished by the ecclesi
astical court in proportion to his guilt with penances, censures, 
deprivation of office, benefice and dignity, and even with deposi
tion, if the circumstances demand it; if he has been guilty of 
culpable homicide, he shall De degraded (Canon 2354, § 2). Re
garding the deposition and degradation of clerics, Canons 2303, 
§ 3, and 2305 rule that these penalties may be inflicted only for 
crimes to which the law attaches those penalties.

Verbal Injury to Others

2210. A person who inflicts injury upon another, not by 
bodily attack, but by words or writings or in any other manner, 
or who damages his good reputation, may not only be forced in 
accordance with Canons 1618 and 1938 to make due satisfaction 
and repair the damages done, but may in addition be punished 
with appropriate penalties and penances. If the offender be a 
cleric, and the gravity of the offense demands it, he may be pun
ished even with suspension or removal from office and benefice 
(Canon 2355).

Bigamy

2211. Persons guilty of bigamy—that is. an attempted mar
riage. even by a mere civil ceremony, by persons validly married 
—are automatically branded with infamy. If they do not heed 
the admonition of the Ordinary, but continue to live in the 
unlawful union, they are to be punished, according to the grav-
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ity of their guilt, either with excommunication or personal inter
dict (Canon 2356).

Offenses Against Chastity

2212. Lay persons who have been legitimately declared guilty 
of the commission of crimes against the six commandment with 
minors under sixteen years of age, or of rape, sodomy, incest, 
or traffic in vice (lenocinium), are automatically branded with 
infamy, besides incurring the other penalties which the Ordinary 
may think proper to impose (Canon 2357, § 1).

Persons who have committed a public crime of adultery, or 
who publicly live in concubinage, or who have been legitimately 
condemned of other offenses against the sixth commandment, 
shall be excluded from legal ecclesiastical acts until they have 
given signs of true repentance (Canon 2357, § 2).

2213. Clerics in minor orders who commit an offense against 
the sixth commandment shall be punished in proportion to the 
gravity of their guilt, and even with discharge from the clerical

* state, if the circumstances of the offense merit this penalty; they 
are in addition liable to the penalties of Canon 2357, if the 
offense is one of those specified in that Canon (Canon 2358).

2214. Clerics in major orders, either secular or religious, who 
are guilty’ of concubinage and have not heeded the admonition 
to amend, shall be forced to abandon the illicit cohabitation and 
to repair the scandal by suspension a divznis and deprivation of 
the income of their office, benefice, or dignity, with the observ
ance of the precepts of Canons 2176-2181 (Canon 2359, § 1).

If they have committed an offense against the sixth command
ment with minors under sixteen years of age, or been guilty of 
adultery, rape, bestiality, sodomy traffic in vice, or incest with 
blood-relatives or relations by marriage in the first degree, they 
shall be suspended, declared infamous, deprived of every office, 
benefice, dignity, or position that they may hold, and in mon* 
grievous cases they shall be deposed (Canon 2359, § 2).

If they have sinned against the sixth commandment in other 
ways, they shall be corrected with appropriate penalties in pro
portion to the gravity of their sin. even with deprivation of office 
or benefice, especially if they have the care of souls (Canon 2359, 
§ 3).
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TITLE XV

OF FORGERY AND OTHER FALSEHOODS

Forgery of Papal Documents

2215. All persons who forge or falsify letters, decrees or 
rescripts of the Apostolic See, or with full knowledge of the 
forgery make use of the letters, decrees or rescripts, automati
cally incur excommunication reserved in a special manner to the 
Apostolic See (Canon 2360, § 1).

Clerics who are guilty of the above-mentioned offense shall in 
addition be punished with other penalties, which may even ex
tend to deprivation of benefice, office, dignity and ecclesiastical 
pension. Religious shall be deprived of all offices which they hold 
in the religious organization and of an active and passive vote, 
and are liable in addition to other penalties decreed by the con
stitutions of the respective organization (Canon 2360).

The law of the Code protects the official acts or documents 
not only of the Supreme Pontiff himself but also of the Sacred 
Congregations and the Tribunals and Offices of the Holy See 
against forgery and mutilation, and the wilful use of forged or 
mutilated documents of the Apostolic See. The Constitution 
“Apostolic® Sedis” protected with penal sanctions the docu
ments of the Supreme Pontiff only.

Fraud in Petition for Rescripts

2216. If, in the petition for a rescript addressed to the Apos
tolic See or to a local Ordinary, any person fraudulently or de
ceitfully withholds the truth or states a falsehood, he may be 
punished by his Ordinary in proportion to the gravity of guilt, 
without prejudice to the concession of Canons 45 and 1054 
(Canon 2361).

Forgery of Ecclesiastical Documents and Records

2217. Persons who forge or falsify ecclesiastical letters or 
acts, either public or private, or make use of them with full 
knowledge of the forgery, shall be punished in proportion to the 
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gravity of guilt, without prejudice to the precepts of Canon 
2406, § 1 (Canon 2362). Here are included all documents, rec
ords, reports, certificates, and other ecclesiastical instruments, 
public or private, issued by ecclesiastical authority. Under the 
name of private ecclesiastical acts or documents come, for ex
ample, deeds of purchase, sale of ecclesiastical property, docu
ments of concession of privileges, favors, and dispensations, de
livered to and possessed by private persons.

False Accusation of Solicitation Against Confessor

2218. If anyone, either in person or through others, falsely 
denounces a confessor to the superiors as guilty of solicitation, 
he automatically incurs excommunication reserved in a special 
manner to the Apostolic See. (From this penalty he can in no 
case be absolved, until he has formally retracted the false de
nunciation and has, in so far as he is able, repaired the damages, 
if any were caused by his crimej Moreover, severe and lasting 
penances are to be imposed. The precept of Canon 894, which 
reserves the sin of false denunciation to the Apostolic See if per
chance the censure of Canon 2363 was not incurred through 
ignorance or other excuse admitted in law, is not affected by this 
Canon (Canon 2363).

Because of the severe penalties visited on a confessor who 
abuses his office to solicit penitents to a sin of impurity (cfr. 
Canons 904 and 2368), the Holy See sternly condemns the false 
accusation of a confessor to the ecclesiastical superiors (who, in 
this matter, are the Holy Office and the local Ordinaries); the 
judices ecclesiastici of Canon 894 (cfr. Volume I, n. 805) seem 
to be identical with the superiores of Canon 2363.1 The abso
lution from the censure or the sin of false denunciation cannot 
be given, until the penitent has retracted the calumny against 
the confessor by a formal statement made either to the Holy 
Office or to the local Ordinary or to a priest delegated by either. 
In danger of death the penitent may indeed be absolved, but he 
must repair the calumny either by declaring before two witnesses 
that he falsely denounced the confessor or by a written statement

1 Vermeerseh-Creusen, “Epitome,” III, n. 5G5. Cerato, “De Delicto 
Sollicitationis,” n. 129, understands Canon 894 of strictly speaking judicial 
denunciation and Canon 2363 of non-judicial denunciation. 
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signed by him; if he were not willing to undo the harm caused 
by his calumny, he would not be in a proper disposition to re
ceive absolution. Commentators discuss the question whether 
absolution can be given by an ordinary confessor in more urgent 
cases (cfr. Canon 2254) before the penitent has made a formal re
traction of his calumny. It seems that, when the penitent has in
curred the censure of Canon 2363, the concession of Canon 2254 
may be applied, but the confessor who absolves must enforce the 
obligation of the penitent to make retraction. If the penitent has 
not incurred the censure by his false denunciation but only com
mitted a sin reserved to the Holy See (cfr. Canon 894), Canon 
900 may be applied, which states that every reservation of sins 
ceases in the cases mentioned there (cfr. Volume I, n. 813). 
Cerato 2 holds that Canon 900 applies to episcopal reserved sins 
only, because, he says, it is evident from the context and the sub
ject matter of Canon 900 that it has reference to episcopal re
served sins only; other commentators 3 apply Canon 900 to all 
reserved sins without distinction which seems justified by the 
wording of the law.

2219. Another question raised by commentators in connection 
with the reservation of false denunciation is whether ignorance 
excuses (1) from the censure, and (2) from the reservation of 
the sin. All agree that ignorance of the censure of Canon 2363 
excuses from it, provided it is not crass or supine ignorance (cfr. 
Canon 2229, § 3, n. 1). Whether ignorance of the reservation of 
a sin excuses from the reservation is much disputed by canonists, 
both those who wrote before and those who wrote after the pro
mulgation of the Code. Some authors call the reservation of the 
sin of false denunciation a medicinal penalty, and therefore ap
ply to it the principle of Canon 2229, § 3, n. 1, that ignorance 
which is not crass or supine excuses from the penalty. The rea
son they give is that, in the Constitution “Sacramentum Poeni- 
tentire,” Pope Benedict XIV calls the reservation in question a 
penalty ordained by law for the purpose of discouraging the 
commission of the sin of false denunciation. Nevertheless, inas
much as the Code calls it a restriction of the power of the confes
sor, not a penalty (cfr. Canon 893), it is immaterial whether the

1 “De Delicto Sollicitationis,” n. 131, and n. 4.
’Vermeersch-Creuscn, “Epitome,” II, n. 179; De Smet, “Do Absolu

tione Complicis et Sollicitatione,” n. 137.
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penitent knows or does not know of the reservation, for it di
rectly affects the power of absolution of the confessor.

TITLE XVI

OF OFFENSES COMMITTED IN THE ADMINISTRATION 
OR RECEPTION OF ORDERS AND OTHER SACRAMENTS

2220. The minister who dares to administer the Sacraments 
to persons who are forbidden either by the divine or the ecclesi
astical law to receive them, shall be suspended from the admin
istration of the Sacraments for a period of time to be prudently 
determined by the Ordinary, and punished with other penalties 
in proportion to the gravity of his guilt, without prejudice to the 
special penalties decreed by law for certain offenses of this kind 
(Canon 2364).

Attempt to Administer Confirmation

2221. A priest who, neither by law nor by, concession of the 
Roman Pontiff, has the faculty to administer the Sacrament of 
Confirmation, and yet dares to administer this sacrament, shall 
be suspended. A priest who presumes to administer Confirma
tion beyond the limits of the faculty conceded to him, is auto
matically deprived of such faculty (Canon 2365). On the faculty 
to administer Confirmation given by law, cfr. Canons 239, § 1. 
n. 23 (Cardinals), and 782 (abbots and prelates nullius, vicar* 
and prefects Apostolic). For the faculty given by concession of 
Pope Pius XII, September 14, 1946, to pastors to administer 
Confirmation to those in danger of death from grave illness, see 
Appendix X.

Hearing of Confessions without Faculties

2222. A priest who presumes to hear sacramental confessions 
without the necessary jurisdiction is automatically suspended u 
divinis; he who presumes to absolve from reserved sins (without 
the necessary jurisdiction over those sins), is automatically sus
pended from the hearing of confessions (Canon 2366).



CANONS 2364-2367 555

If the priest hears confessions when he has a positive and 
probable doubt (cfr. Canon 209) as to whether he has faculties, 
or whether they extend to a certain reserved case, he may hear 
confessions, or absolve from reserved sins, for the law supplies 
jurisdiction; the same is to be said in the case of common error 
(cfr. Volume I, nn. 161-162). Since the penalties of Canon 2366 
are not contracted by a priest unless he acts presumptuously, 
ignorance of the prohibition or the penalty (provided it be not 
affected ignorance) and all circumstances which impede full 
knowledge or deliberation excuse him from the penalties (cfr. 
Canon 2229, § 2). The penalties are not reserved: wherefore, if 
they have been incurred, every confessor can absolve from them.

Absolution of One’s Accomplice in Sins of Impurity

2223. A priest who absolves or pretends to absolve his accom
plice in a sin of impurity automatically incurs excommunication 
reserved in a most special manner to the Apostolic See. Even if 
the absolution is given in a case of danger of death, the priest 
becomes liable for the penalty, if another priest, though not ap
proved for confessions, can hear the dying person’s confession 
without occasioning grave infamy or scandal. If the dying per
son ref uses.to confess to another priest, the sacerdos complex may. 
absolve his accomplice without incurring the excommunication 
(Canon 2367, § 1). The Holy Office has declared that, in view of 
the extraordinary gravity of this crime, the sanction of Canon 
2367 applies also to Orientals of whatsoever rite. In the external 
forum the Holy Office is competent, while in the internal forum 
competency belongs to the Sacred Penitentiary.1

The same penalty is incurred by a priest who absolves or pre
tends to absolve his accomplice, who Joes not even confess the 
sin of complicity from which he (or she) has not yet been ab
solved for the reason that the confessorius complex has directly 
or indirectly induced the penitent to omit confessing the sin 
(Canon 2367, § 2). The Holy Office has declared that Canon 
2367, § 2, is to be understood in the sense that a priest, cither in 
confession or outside of confession, who persuades his accomplice 
that the impure acts committed by them together are not sins or 
at least not grave sins, is guilty of indirectly inducing his accom-

‘July 21, 1934; Acta Ap. Sedis, XXVI, 550.
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plice not to confess the mutual sin of impurity. If after this the 
penitent confesses to the accomplice priest, but does not mention 
the sin of impurity which they mutually committed, he by absolv
ing the penitent incurs the penalty of Canon 2367, § I.2

The Code practically repeats the law of the Constitution 
‘* Apostolic® Sedis,” together with several declarations of the 
Holy See on the censure incurred by a priest who absolves or 
pretends to absolve his accomplice in a sin of impurity. Conse
quently, the commentaries of canonists and moralists on the 
Constitution ‘1 Apostolic® Sedis” may be consulted for further 
details. The excommunication of this Constitution was specially 
reserved to the Holy See, and the Code reserves it in a most 
special manner. The first general law, which forbade under pen
alty of ipso facto excommunication the absolution of one’s own 
accomplice, was enacted by Pope Benedict XIV in his Constitu
tion ‘ * Sacramentum Poenitenti®. ’ ’ That document said that the 
censure was incurred by the priest who dares or presumes to 
absolve. The Constitution “Apostolic® Sedis” and the Code 
have dropped the terms dare or presume, wherefore crass and 
supine ignorance of the law or its penalty does not excuse from 
the censure, but ignorance which is not crass or supine does ex
cuse (cfr. Canon 2229, § 3, n. 1) The crass or supine ignorance 
is caused by grave and culpable negligence in acquiring due 
knowledge (cfr. above, n. 2069).

2224. The priest who commits the crime of solicitation speci
fied in Canon 904 shall be suspended from the celebration of 

. Mass and from hearing sacramental confessions, and, if the 
gravity of his offense demands, shall be declared disqualified for 
the hearing of confessions. He shall also be deprived of all bene
fices and dignities, and of an active and passive vote, and be 
declared disqualified for all these, and in more serious cases he 
shall be punished with degradation (Canon 2368, § 1).

The faithful who knowingly neglect to denounce within one 
month a priest by whom they were solicited, as prescribed by 
Canon 904, automatically incur excommunicationLSnot reserved 
to anyone, but they may not be absolved until after they have 
satisfied their obligation, or have solemnly promised that they 

' will satisfy it (Canon 2368, § 2).
The obligation to denounce the priest and the censure in-

• November 16, 1934; Acta Ap. Sedis, XXVI, 634.
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curred by neglect of the denunciation are taken from the law 
of the Constitution “Apostolicae Sedis” and the Constitution 
“Sacramentum Poenitentiae” of Pope Benedict XIV. Since the 
Code does not in any manner modify the former law, the com
mentaries of canonists and moralists on the said Constitutions 
may be consulted to ascertain the circumstances under which the 
penitent is obliged to denounce the priest who has solicited to a 
sin of impurity in connection with confession.

Violation of the Seal of Confession

2225. A confessor who presumes to violate directly the seal 
of confession, shall incur excommunication reserved in a most - 
special manner to the Apostolic See; he who violates it indirectly 
only, shall be liable to the penalties of Canon 2368, § 1 (Canon 
2369, § 1). The Holy Office has declared that, in view of the ex
traordinary gravity of this crime, the sanction of Canon 2369 
applies also to Orientals of whatsoever rite. Competency in this 
matter belongs in the external forum to the Holy Office and in 
the internal forum to the Sacred Penitentiary.3

Whosoever rashly violates the precept of Canon 889. shall be [> 
punished with a salutary penalty, even excommunication, in pro
portion to his guilt (Canon 2369, § 2).

The direct and indirect violation of the seal of confession is 
explained by all text-books of moral theology. Though the obli
gation to keep the secret extends to all persons who in any man
ner obtain knowledge of sacramental confession (e.g., persons 
standing near the confessional who hear what the penitent con
fesses), the penalty of excommunication for the violation of the 
secret of confession falls on the confessor only; other persons 
who violate the secret of confession, are in accordance with 
Canon 2369, § 2, to be punished by the Ordinary in proportion 
to their guilt. A penitent who divulges his own confession does 
not, of course, violate the secret of confession, for both the divine 
and the ecclesiastical law protect his confession as a private 
right; he may sacrifice that right if he so desires.

The censure of excommunication for the direct violation of 
the seal of confession is new in the Code, though the Church has 
always punished most severely any violations of the seal of con-

3 July 21, 1934; Acta Ap. Sedis, XXVI, 550.
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fession.4 The phrase 11 manet excommunicatio” to denote auto
matic excommunication is unusual. By reserving it to the Apos
tolic See, the Code shows that automatic excommunication is 
meant, for in ecclesiastical court procedure penalties ferenda 
sent entice are not reserved to the Holy See.5

Consecration of Bishop without Papal Mandate

2226. A bishop who consecrates another bishop, the assistant 
bishops, or the priests who in place of the assistant bishops assist 
the consecrator, and the newly consecrated bishop who receives 
consecration without an Apostolic mandate in violation of the 
precept of Canon 953, are all automatically suspended until the 
Apostolic See shall have relieved them from the penalty (Canon 
2370).

The Holy Office by Decree of April 9, 1951, taking effect im
mediately upon promulgation, further punished with automatic 
excommunication reserved specialissimo modo to the Apostolic 
See the bishop of any Rite or dignity who consecrates to the epis
copacy one not nominated or expressly confirmed by the Holy 
See, as well as the recipient of the consecration, even though act
ing under stress of grave fear (cfr. Canon 2229, § 3, n. 3).C:i 
The Sacred Congregation of the Council, December 15, 1657. 
declared that knowledge of the granting and mailing of the 
Apostolic mandate is not sufficient,Cb and Canon 53 rules that 
nobody may execute a rescript before receiving the document 
and examining its authenticity and integrity, unless official 
notice was sent ahead by authority of the author of the rescript.

Simony in the Administration and Reception of the 
Sacraments

2227. All persons, including those of the episcopal dignity, 
who through simony knowingly promote a man or are promoted 
to orders, or who administer or receive other sacraments through 
simony, are suspected of heresy; clerics, moreover, incur sus
pension reserved to the Apostolic See (Canon 2371).

* Decretales Gregorii IX, c. 12, De poenitentiis ct remissionibus, lib. V, 
tit. 38.

6 Venneersch-Crcusen, “Epitome,” III, n. 408.
®“ Acta Ap. Sedis, XLIII, 217-18.
ob Sole, “De Delictis et Pcenis,” n. 428.
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Canons 726-730 contain a definition of the nature of simony 
(cfr. Volume I, nn. 613-617) ; the crime of suspicion of heresy 
is defined in Canon 2315 (cfr. above, n. 2159). The administra
tion and reception of first tonsure, minor and major orders, or 
any of the sacraments through simony, makes the administering 
bishop or priest and the recipient liable to the penalties ferenda 
sententice of Canon 2315 (suspicion of heresy), and bishops and 
clerics automatically incur suspension reserved to the Apostolic 
See. In accordance with Canon 2227, bishops do not incur the 
latai sent entice penalties of suspension and interdict unless they 
are explicitly mentioned as in Canon 2371.

Reception of Orders from Unworthy Prelates

2228. All persons who presume to receive orders from a prel
ate who has been excommunicated, suspended or interdicted by 
a declaratory or condemnatory sentence, or from a notorious 
apostate, heretic or schismatic, automatically incur suspension 
g divinis reserved to the Apostolic See. Any person who has been 
ordained in good faith by such men, forfeits the right to exercise 
the order thus received until he obtains a dispensation from the 
prohibition (Canon 2372).

The recipient of orders does riot incur the suspension unless 
he has full knowledge of the excommunication, suspension or 
interdict which has been pronounced against the ordaining min
ister, or unless he is fully aware of the apostasy, heresy or schism 
of the minister. If the recipient of orders acted in good faith, he 
does not indeed incur a penalty, because no penalty is inflicted 
without guilt; but he incurs an impediment to the exercise of the 
order or orders which he received from the above-mentioned men. 
The impediment can be dispensed from by his own Ordinary, be
cause the Code does not reserve the dispensation to the Holy See. 
The Constitution “ Apostolicie Sedis” prohibited the reception of 
orders from the above ministers under pain of suspension from 
the order received, and forbade the exercise of the orders re
ceived in good faith, until the recipients were dispensed from the 
impediment. Neither censure nor impediment was reserved to 
the Apostolic See by the Constitution If a person who has been 
nominated bishop by the Apostolic See. or whose election, presen
tation, etc., has been confirmed by the Apostolic See, should have
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himself consecrated by any of the men mentioned in Canon 2372, 
he would not incur the penalty of that Canon, because by the 
Apostolic appointment he becomes a bishop, and bishops do not 
incur ipso facto penalties of suspension or interdict unless they 
are explicitly mentioned (cfr. Canon 2227, § 2).7

Illicit Conferring of Orders

2229. Suspension from the conferring of orders for one year 
* reserved to the Apostolic See is automatically incurred:

(1) by one who, in violation of the precept of Canon 955, 
ordains a subject of another Ordinary without the dimissorial 
letters of his proper Ordinary;

(2) by one who, in violation of Canons 993, n. 4, and 994, 
ordains his own subject who has lived elsewhere for such a length 
of time that he could have contracted there a canonical impedi
ment (i.e., without obtaining the testimonial letters from the 
local Ordinary of such place or places) ;

(3) by one who, in violation of the precept of Canon 974, 
b- n. 7, ordains a man to major orders without a canonical title;

(4) by one who ordains a religious belonging to a religious 
house outside the territory of the ordaining prelate, even though 
the candidate presents dimissorial letters of his own proper su
perior, unless it has been legitimately proved that there is had 
one of the reasons mentioned in Canon 966 for which the re
ligious superior may present his subjects to other than the bishop 
of the place where the religious house in which the candidate 
resides is located; if a religious organization has a privilege in 
virtue of which the superiors are free to send their candidates 
to any bishop, such privilege remains intact (Canon 2373). For 
explanation of the various points of Canon 2373, cfr. the Canons 
here referred to.

Illicit Reception of Orders

2230. A man who maliciously presents himself for ordination 
> without dimissorial letters or with forged letters, or before he

has attained the canonical age, or for ordination per saltum (i.e., 
without having received the previous order or orders; e.g., for

1 Eichmann, * * Das Strafrecht, ” 208.
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subdeaconship without having received all of the minor orders), 
is automatically suspended from the order unlawfully received. 
A man who presents himself for ordination without the testi
monial letters or when he is under a censure, irregularity or 
other impediment, shall be chastized with severe penalties accord
ing to the circumstances of the case (Canon 2374).

On dimissorial letters, cfr. Canons 955, 958-963, 964; on the 
canonical age, Canons 974-975; on receiving the various orders 
in proper succession, Canon 977; on the requisite testimonial let
ters, Canons 993-1001. If the candidate has incurred a censure 
by an occult offense, he is not forbidden to present himself for 
ordination, if by staying away from the ordination he would be
tray his offense (cfr. Canon 2232). The same may be said of an 
irregularity incurred by an occult offense, for, though an irregu
larity from crime is not a penalty properly so called, it is never
theless inflicted after the manner of a penalty.8

Mixed Marriage without Dispensation

2231. Catholics who dare to contract a mixed marriage, 
thou^jj validly, without a dispensation of the Church, are auto
matically deprived of the right to exercise legal ecclesiastical 
acts and to receive the sacramentals, until they have obtained 
a dispensation from the penalties from the Ordinary (Canon 
2375).

A marriage of a Catholic with a baptized non-Catholic, if 
contracted without the presence of an authorized priest, is ordi
narily invalid (cfr. Canon 1094), with the exception of the cases 
described in Canons 1098-1099. If a Catholic and a baptized 
non-Catholic deceive the priest by representing themselves as 
Catholics, and are married by a duly authorized priest, the mar
riage without dispensation from the impediment of mixed re
ligion is valid, but the Catholic who knew of the prohibition of 
mixed marriages and the penalties for neglecting to obtain the 
dispensation becomes liable to the punishments of Canon 2375, 
from which the Ordinary can release him. It need not be stated 
that the promises which the Church demands in marriages with 
non-Catholics, baptized or unbaptized, have to be made by the 
parties before the Catholic can be absolved from the grievous

• Vermecrsch-Creusen, “Epitome,” III, n. 426.
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violation of the law of the Church. If the non-Catholic party 
absolutely refuses to make the promises, but the Catholic is sin
cerely repentant and promises to do all in his power to raise the 
children as Catholics, the Ordinary can allow the Catholic to 
receive the Sacraments.9

TITLE XVH

OF OFFENSES AGAINST THE OBLIGATIONS PROPER 
TO THE CLERICAL AND RELIGIOUS STATES

2232. Priests who have neither been dispensed by the Ordi
nary nor are legitimately impeded from making the examina
tion spoken of in Canon 130 (yearly examination for three years 
after ordination to the priesthood), and who refuse to submit 
to the examination, shall be forced to do so by the Ordinary with 
appropriate penalties (Canon 2376).

Absence from the Diocesan Conferences of Priests

2233. Priests who, in violation of the precept of Canon 131, 
stubbornly refuse to attend the conferences, shall be punished at 
the discretion of the Ordinary; if they are religious who have 
the faculties of the diocese, but do not have the care of souls (as 
pastors or in positions held equivalent in law to the pastorate), 
the Ordinary shall suspend them from hearing the confessions of 
seculars (Canon 2377).

On the diocesan conferences for priests, see Canon 131 
(Volume I, n. 100). Stubborn refusal (contumaces) to attend 
implies that a canonical admonition (cfr. Canon 2309) to appear 
at the conferences has preceded.1

Carelessness in the Performance of Rites and Ceremonies

2234. Clerics in major orders who gravely neglect the rites 
and ceremonies prescribed by the Church in the sacred ministry, 
and -who despite admonition do not amend, shall be suspended in 
proportion to the gravity of guilt in the individual cases (Canon 
2378).

°Sole, “De Delictis et Poenis,” n. 436. 1 Ofr. also Canons 1947-1953.
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The dignity of public worship of God demands the faithful 
and devout performance of the sacred rites and ceremonies. The 
Church, therefore, forbids her ministers to add to it prayers and 
ceremonies of their own while insisting upon strict adherence to 
the prescribed prayers and ceremonies. Arbitrary modification 
of the rites is condemned ,as an abuse which the Ordinaries are 
obligated to eradicate. Such arbitrary deviations are more seri
ous according as they are more frequent and more important.

Discarding the Clerical Garb

2235. Clerics who, in violation of the precept of Canon 136, i 
do not wear the clerical garb and tonsure, shall be severely ad
monished. If they have not obeyed within a month from receiv
ing the admonition, clerics in minor orders automatically cease 
to be clerics in accordance with Canon 136. Clerics in major 
orders, besides forfeiting ipso facto and without the need of any 
declaration every office which they hold (cfr. Canon 188, n. 7), 
shall be suspended from the orders which they have received: if 
they openly enter upon a course of life incompatible with the 
clerical state, they shall be given a second admonition, and, if 
they spurn this warning, shall after the lapse of three months 
from the second admonition be deposed (Canon 2379).

Clerics Engaging in Worldly Business Enterprises 
Forbidden to the Clergy

2236. Clerics or religious who either in person or through <\| 
others engage in trading and business in violation of the precept 
of Canon 142, shall be punished by the Ordinary with appro- 
priate penalties in proportion to the gravity of their guilt 
(Canon 2380). This is now punished with automatic excommu
nication reserved speciali modo to the Apostolic See, and, if nec
essary, with degradation. Superiors who fail to impede it are to 
be removed from office and declared incapable of any post of 
government or administration. All participators in the crime 
are bound to repair the damage done. This extends to members 
of the Secular Institutes and to business enterprises conducted 
for others.2 The forbidden trading and business are explained 
under Canon 142.

SS. Cong, of^hp Council, M^rch 22, 1950, Aeta Ap. Sedjs, XLII, 330-331.
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Violation of the Law of Residence

2237. All who hold an office, benefice, or dignity, to which 
the obligation of residence is attached, and who absent themselves 
unlawfully, incur the following penalties:

(1) they are automatically deprived of all the fruits or 
revenue of their benefice or office in proportion to the time of 
illegitimate absence, and they must give that part of the income 
to the Ordinary, who shall devote it to some church, or pious in
stitute, or the poor;

(2) they shall be deprived of the office, benefice, dignity, in 
accordance with Canons 2168—2175 (Canon 2381).

The obligation of residence binds Cardinals (Canon 238), 
local Ordinaries (bishops, Canon 338; Apostolic vicars and pre
fects, Canon 301; administrators Apostolic, Canon 315; prelates 
nullius, Canon 323), coadjutors of bishops (Canon 354), vicars- 
capitular (Canon 440), canons (Canon 418), vicars-forane or 
deans (Canon 448), pastors (Canon 465), priests who take the 
place of the pastor (Canons 471^475), assistants of a pastor 
(Canon 476). Canon 2381 states that all who illegitimately ab
sent themselves lose right and title to the income or salary (i.e., 
to the portion which corresponds to the time of absence), and 
must give it to the Ordinary to be devoted to the purposes speci
fied in the Canon. If the Ordinary violates the law of residence 
by absenting himself for six months without legitimate excuse, 
the archbishop of the respective ecclesiastical province is obliged 
to denounce him to the Apostolic See (cfr. Canon 338). Some 
commentators maintain that a cleric who has violated the law of 
residence need not forward to the bishop the portion of the in
come of his office or benefice which he has forfeited by his offense, 
but may himself devote it to the poor or some charitable insti
tute, if he would defame himself by forwarding the money to the 
Ordinary.3 It may, perhaps, be admitted that, if the Ordinary 
does not know of the violation, the priest is not obliged to confess 
his unlawful absence (cfr. Canon 2232), but may dispose of the 
income which he cannot appropriate as Canon 2381 directs. 
However, the fact of his illegitimate absence can be easily ascer
tained by the Ordinary, and, if he does discover it and orders 
him to surrender the income in proportion to his absence, the

3 Vermeerseh-Creusen, * 'Epitome," III, n. 585.
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priest cannot plead satisfaction of his obligation made by him
self, for the bishop can insist on satisfaction being made in the 
manner appointed by the Code. Tiie manner of procedure 
against clerics violating the obligation of residence is outlined in 
Canons 2168-2175.

Negligence of Pastor in the Care of Souls

2238. If a pastor gravely neglects the administration of the 
sacraments, care of the sick, instruction of the children and the 
people, preaching on Sundays and other holydays of obligation, 
or the custody of the parochial church, the Blessed Sacrament 
and the holy oils, the Ordinary shall proceed against him in the 
manner specified in Canons 2182-2185 (Canon 2382).

Carelessness of Pastor in Keeping the Parochial Records

2239 A pastor who does not keep or preserve the parochial 
records diligently, as prescribed by law, shall be punished by his 
proper Ordinary in proportion to the gravity of his guilt (Canon 
2383).

Canon 470 demands that the pastor keep the records of the 
baptisms, confirmations, marriages and deaths, and the census 
records (cfr. Volume I, n. 348).

Negligence in Office of the Canon Theologian and 
Canon Penitentiary

2240. The canon theologian and canon penitentiary who are 
neglectful in their attendance to the duties of their office shall 
be compelled to do their duty by proceeding against them gradu
ally with admonitions, threats of penalties, and deprivation of 
part of their salaries which is to be assigned to those who do the 
work in their place. If they have persisted in their neglect for a 
whole year, the Ordinary shall after previous admonition punish 
them with suspension from their benefice; if they continue in 
their neglect for six more months, he shall deprive them of the 
benefice itself (Canon 2384).
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Apostasy from Religious Life

2241. Without prejudice to the precepts of Canon 646, a re
ligious who apostatizes from the religious organization auto
matically incurs excommunication reserved to his proper major 
superior, or, if the religious organization is a laical community 
or non-exempt, to the local Ordinary of the place where the 
apostate religious stays; he is also deprived of the right to legal 
ecclesiastical acts and all the privileges of his organization. 
When he returns, he is for ever deprived of an active and passive 
vote, and shall moreover be punished with other penalties bjr his 
superiors in proportion to the gravity of his guilt in accordance 
with the constitutions of the respective organization (Canon 
2385).

Canon 646 enumerates certain cases of apostasy by which the 
religious is automatically considered dismissed. Canon 644 au
thoritatively defines apostasy from religious life (cfr. Volume I, 
nn. 561—562).

Flight from Religious Life

2242 A religious who deserts the religious house without the 
permission of his superiors with the intention of returning is 
called a fugitive in law. He automatically incurs deprivation of 
any office he holds in the religious organization, and. if he is a 
cleric in major orders, incurs suspension reserved to his proper 
major superior. When he returns, he shall be punished in the 
manner indicated by the constitutions of the respective organi
zation. and, if the constitutions do not provide for such a case, 
the major superior shall inflict penalties (at his discretion) in 
proportion to the gravity of his guilt 'Canon 2386).

Canon 644 defines who is meant by ‘‘fugitivus?” (cfr. Volume 
I, n. 563). As to the reservation of the suspension. Canon 2386 
merely states that, when the fugitive is a cleric in major orders, 
the suspension is reserved to his major superior, but it does not 
specify (as is done in Canon 2385) that the major superior of 
clerical exempt organizations is meant Wherefore. Vermcersch- 
Creusen seem justified in the inference that the major superiors 
of all clerical religious organizations are meant in Canon 2386?

4 “Epitome, “ III, n. 590.
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Religious Profession by Deceit

2243. A religious cleric whose profession has been declared 
null and void by reason of fraud or deceit shall, if he is in 
minor orders, be expelled from the clerical state; if he is in 
major orders, he is automatically suspended until the Apostolic 
See shall see fit to release him from the penalty (Canon 2387).

Canon 572, n. 4, rules that the profession to which a religious 
obtains admission through deceit is invalid (cfr. Volume I, n. 
478). The deceit must be in reference to a serious matter, which 
is of such a nature that the organization would not have admitted 
the religious to profession if it had been acquainted with it.

Members of communities living after the manner of religious 
but without vows, are not religious in the legal meaning of the 
term. Nevertheless, the Committee for the Authentic Interpreta
tion of the Code declared that the members of all clerical com
munities are subject to the precepts of Canons 2386 and 2387.5

Violation of the Obligation of Celibacy

2244. Clerics in major orders and regulars or nuns who have 
made the solemn vow of chastity, and all persons who presume 
to contract marriage, even by mere civil ceremony, with the 
aforesaid clerics, regulars and nuns, automatically incur excom- 
munication^'reserved. simply to the Apostolic See. Moreover, 
clerics who have been admonished by the Ordinary and do not 
repent within the time specified by the Ordinary according to 
the circumstances of the case, shall be degraded. Here also ap
plies the rule of Canon 188, n. 5, in virtue of which clerics auto
matically forfeit every office which they hold (Canon 2388, § 1).

If religious in perpetual simple vows in religious orders or 
congregations presume to contract marriage, they and the per
sons who marry them automatically incur excommunication re
served to the Ordinary (Canon 2388, § 2).

In the Constitution “Apostolic® Sedis,” the attempted mar
riage of clerics in major orders and of religious men and women 
in solemn vows was punished with excommunication reserved to 
the Ordinary; their partners in the attempted marriage were 
also liable to the excommunication. The excommunication of the

'’June 2-3, 1918; Acta Ap. Sedis. X, 347.
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Code against religious in perpetual simple vows and their part
ners is new.

Commentators on the Constitution “Apostolica? Sedis” and 
on the Code debate whether the parties incur the excommunica
tion, if one of them or both give fictitious consent. It seems rea
sonable to say that, if true consent is absent and the lack of it 
can be proved in the external forum, the parties do not incur the 
excommunication, for, without a consent which would be natu
rally sufficient for a valid marriage, there is no real attempt of 
marriage.0 If an attempted marriage of a cleric in major orders 
or of a solemnly professed religious is invalid, not only by reason 
of the diriment impediment of sacred orders or solemn religious 
profession, but also by reason of some other impediment (e.g., 
consanguinity, affinity, etc.), the parties do not escape the excom
munication as has been declared by the Holy Office.7

The excommunication is incurred only when the above of
fense is committed with full knowledge of the law, so that even 
crass and supine ignorance excuses, and also grave fear or any 
other circumstance (e.g., intoxication), which interferes with 
full knowledge and deliberation.

If the cleric in major orders who presumes to attempt mar
riage, even only civilly, is a religious in solemn vows, he and 
his accomplice incur the same excommunication twice (cfr. 
Canon 2244, § 2, n. 1). The cleric further incurs privation of 
all offices in the Church (cfr. canon 188, n. 5), irregularity ex 
delicto (cfr. Canon 985, n. 3), generally the impediment of 
infamia facti (cfr. Canon 987, n. 7) ; if after admonition he 
does not amend, he is to be degraded (cfr. Canon 2388, § 1); if 
he is a religious, he incurs suspension and loss of the right to 
wear ecclesiastical dress (cfr. Canons 670-671), and these 
penalties may be incurred by secular clerics also (cfr. Canons 
2304-2305, 2379).

When the cleric is a subdeacon or a deacon, absolution from 
the censure does not offer unusual difficulty, because in his ease 
the Church is accustomed to grant a dispensation from the law 
of celibacy, whereupon his marriage can be convalidated. Thus, 
in danger of death he can be absolved from this excommunication

°Sole, “De Delictis et Poenis," n. 448; Vermecrsch C’reusen, “Epi
tome," III, n. 592; Cerato, “Censura? Vigentes" (2nd cd.), n. 64.

7 January 13, 1892; Colled, de P. F., II, n. 1777. 
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simply reserved to the Apostolic See by any confessor and in
deed without the obligation to recur after recovery to the Sacred 
Penitentiary (cfr. Canon 2252). Moreover, in danger of death 
the local Ordinary in virtue of Canon 1043 is empowered to 
grant a dispensation from the diriment impediment of sacred 
orders so that the marriage can be convalidated. In this emer
gency, if the local Ordinary cannot be reached, the same faculty 
to dispense from the diriment impediment of sacred orders is 
enjoyed by the pastor, or the priest who assists at the marriage, 
or the confessor, but the confessor enjoys it only for the internal 
forum in the act of sacramental confession (cfr. Canon 1044). 
The same faculty is enjoyed by the local Ordinary when the 
impediment is discovered only after all the preparations have 
been made for the marriage, and it cannot be postponed until 
the dispensation can be obtained from the Apostolic See without 
probable risk of grave damage (cfr. Canon 1045, §§ 1-2). In 
the same circumstances, but only for occult cases in which not 
even the local Ordinary can be reached or, if he can, there is 
danger of violating the secret, the pastor, and the priest who 
assists at the marriage, and the confessor enjoy the same faculty 
to dispense, but the confessor only for the internal forum in 
the act of sacramental confession (cfr. Canon 1045, § 3). After 
the pastor or the priest who assisted at the marriage has used 
this faculty to grant the dispensation in the external forum, he 
must report the matter to the local Ordinary and enter it in the 
matrimonial record book.

Outside these cases in which there is question only of absolu
tion from the excommunication, in more urgent cases in which 
it cannot be observed exteriorly without danger of grave scandal 
or loss of reputation, or if it is a hardship for the cleric and his 
accomplice to remain in mortal sin until the necessary faculty 
to absolve is obtained, any confessor in virtue of Canon 2254 
may absolve both the cleric and his accomplice and impose upon 
them the obligation to recur within a month to the Sacred 
Penitentiary, or to another having the faculty to absolve from 
this censure. This faculty may be used when the parties have 
separated, and also if they have not separated for very grave 
reasons, but promise to observe perfect chastity until a dispensa
tion from the law of celibacy can be obtained and their marriage 
convalidated. It will be noted that there is no question here of 
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a dispensation from the irregularity ex delicto (cfr. Canon 985, 
n. 3), because this is reserved to the Apostolic See and it is 
scarcely to be expected that it would be granted, for such a cleric 
cannot be regarded as a worthy candidate for promotion to 
higher orders.

When, however, the cleric in major orders who attempts even 
merely civil marriage is a priest, the case presents very great 
difficulties on account of the fact that, if in the past dispensa
tions from the law of celibacy were given almost not at all, for 
a long time it has been and now is the policy never to grant 
such dispensations for priests even at the time of death to 
validate their attempted marriages. The Sacred Penitentiary in 
the Decree 11 Lex Sacri Coelibatus” of April 18, 1936,8 and in a 
subsequent Declaration of May 4, 1937,9 has reiterated the sever
ity with which such attempted marriages of priests are viewed.

These two pronouncements of the Sacred Penitentiary deal 
with the case of a priest who has attempted marriage by civil 
act and is unable to separate from his accomplice for very grave 
reasons—for instance, because he is old and ill, and he as well 
as his sacrilegious younger offspring are supported by her 
wages. Both parties are truly repentant, and having already 
observed perfect chastity for some time, are prepared to promise 
to keep it perpetually. lie earnestly wishes to be admitted to 
receive the Sacraments as a layman without separating from 
his accomplice. The Decree “Lex Sacri Coelibatus” expressly 
declares that in this case the Sacred Penitentiary alone is so 
exclusively competent to absolve the priest from the excom
munication simply reserved to the Apostolic See that, except in 
danger of death, no one can ever absolve from it in virtue of 
any faculty whatsoever, whether that of Canon 2254, § 1 which 
is explicitly mentioned as excluded here), or any other which 
may be had by privilege or in any other way. In severity and 
firmness this reservation exceeds every other, even that for 
censures reserved specialissimo modo to the Apostolic See. Con
sequently, such a case would always have to be referred to the 
Sacred Penitentiary. Even in the case of danger of death, while 
any priest in virtue of Canon 2252 can then absolve from the 
excommunication and give the dying priest the last Sacramenb.

*Acta Ap. Sedis, XXVIII, 242.
* Acta Ap. Sedis, XXIX, 283.
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he must impose on him the strict obligation to recur within one 
month to the Sacred Penitentiary in the event of his recovery. 
In this respect and under these circumstances this excommunica
tion simply reserved to the Apostolic See is made equivalent to 
a censure reserved specialissimo modo to the Apostolic See.

In both cases the Sacred Penitentiary proceeds according 
to the form and under the special precautions and conditions 
prescribed for the Sacred Penitentiary in such cases by the 
Supreme Pontiff himself. It must have certain assurance that 
the priest and his accomplice will perpetually observe perfect 
chastity. All danger of scandal must be removed. This will be 
easier in larger cities where it is not known that one party is a 
priest, and he and his accomplice are regarded as any other 
married couple. In smaller communities, however, where it is 
more likely to be known that one party is a priest, the avoidance 
of scandal is more difficult, because of the shock to the faithful 
who see him publicly admitted to the Sacraments while still 
living with his accomplice and his children. The Sacred Peni
tentiary leaves it to the local Ordinary to decide whether or not 
such scandal is present. Since the Sacred Penitentiary weighs 
and resolves each case of this kind according to its individual 
merits and circumstances, it is necessary to explain in the peti
tion all of the details of the case. Once the priest has been ab
solved from the excommunication in the internal forum, he may 
conduct himself as absolved in the external forum also, accord
ing to Canon 2251, and it is not necessary for him to recur to 
another Superior for absolution in the external forum, unless, 
of course, the rescript of the Sacred Penitentiary expressly re
quires this.

If the priest is truly repentant, has separated from his ac
complice and seeks only absolution from the excommunication, 
any priest may absolve him in danger of death according to the 
norm of Canon 2252. Outside the case of danger of death, in 
more urgent cases when he cannot observe the excommunication 
exteriorly without danger of grave scandal or loss of reputation, 
or when it is a hardship for him to remain in mortal sin until 
the faculty to absolve him can be obtained from the Apostolic 
See. any priest may absolve him and impose upon him the obliga
tion to recur within a month to the Sacred Penitentiary accord
ing to the norm of Canon 2254, § 1. There is no question in 
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this case of a dispensation from the irregularity ex delicto, 
which is reserved to the Apostolic See.

The case is still more difficult when the priest who has at
tempted marriage, even only civilly, truly repents and separates 
from his accomplice and now wishes to be reinstated in the 
priesthood. This requires: (1) absolution from the excommuni
cation in the external forum in order to effect his reconciliation 
with God and admission to reception of the Sacraments as a 
layman; (2) a dispensation from the irregularity ex delicto 
(Canon 9S5, n. 3) ; and possibly also (3) dispensation from other 
penalties incurred and binding him in the external forum. Only 
the Holy Office can grant this reinstatement. While the public 
interest demands that this be done sparingly, yet the Church will 
not reject entirely one who is truly repentant and prepared to 
accept and obey the necessarily severe terms under which he 
may be reinstated. The petition must be sent to the Holy Office 
through the priest’s Ordinary. If after previous thorough in
vestigation the Ordinary testifies to the sincerity of the priest’s 
repentance, the Holy Office will first absolve him from the ex
communication in the external forum and permit him to receive 
the Sacraments as a layman. If he perseveres through a long 
period of probation, the Holy Office after again hearing his own 
Ordinary wall grant him a dispensation from the irregularity 
ex delicto (Canon 985, n. 3), but only for the celebration of 
Mass. Due precautions are exacted in each case, among which 
are the testimony of the Ordinary to his true repentance and 
that it has been subjected to a long trial, and previous real 
separation from his accomplice by means of divorce or separation 
as permitted by the civil law of the region.

Such difficulties, as a rule, attend cases of this kind that 
there is usually little hope that a dispensation may be obtained 
from the irregularity for the exercise of sacred orders. These 
difficulties generally arise when there has been sacrilegious off
spring, because their support and education must be provided 
for by the priest, and all this may be but the source of new 
scandal and shock to the faithful. The Church is always ready 
to receive repentant children with kindness, but one condition 
of this which must always be fulfilled is that the faithful be not 
scandalized but rather edified.
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Violations of Community Life in Religious Organizations

2245. Religious who violate the law of community life pre
scribed by their constitutions in a notable matter shall be seri
ously admonished: if they do not amend, they shall be punished 
even with deprivation of an active and passive vote, and, if they 
are superiors, also with deprivation of office (Canon 2389).

The law of the Church for religious demands that all religious 
follow the community life, even in what pertains to food, clothes 
and furniture (cfr. Canon 594). The constitutions of each or
ganization determine the particulars of the common life. The 
Committee for the Authentic Interpretation of the Code declared 
that Canon 2389 applies also to clerical communities without 
vows, who live after the manner of religious.10

TITLE XVIH

OF OFFENSES IN THE CONFERRING OR RECEPTION OF, 
AND DISMISSAL FROM ECCLESIASTICAL DIGNI

TIES, OFFICES AND BENEFICES

2246. Persons who in any manner, either in person or 
through others, interfere with the liberty of ecclesiastical elec
tions, or who after the completion of the canonical election in 
any manner molest the voters or the person elected, shall be 
punished in proportion to their guilt (Canon 2390, § 1).

If lay persons or the secular authorities unlawfully and in 
violation of canonical liberty presume to interfere in elections 
conducted by a college of clerics or religious, the electors who 
solicited or freely admitted such interference are automatically 
deprived of the right to vote in that particular election; persons 
who knowingly assented to being elected in that manner are 
automatically rendered disqualified for the office or benefice in 
question (Canon 2390, § 2).

All elections, with the exception of the election of the Su
preme Pontiff (cfr. Canon 2330), are subject to Canon 2390. 
Canon 166 rules that, if lay persons interfere in any manner 
with the freedom of election, the election is ipso facto invalid.

10January 2-3, 1918; Acta Ap. Sedis, X, 347.
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Offenses Committed in Elections

2247. A college which knowingly elects an unworthy person 
is automatically deprived for that particular election of the 
right to hold a new election (Canon 2391, § 1).

Individual electors who knowingly failed to observe the essen
tial form of election may be punished by the Ordinary in pro
portion to their guilt (Canon 2391, § 2).

The term “unworthy” is not the same as the non-idonea per
sona, who cannot be elected because an impediment of either the 
common or the particular law prevents his election. Canon 179 
provides that, if the electors believe that a certain person who is 
under some impediment from which a dispensation can be and is 
usually granted, they can by their votes postulate him. An un
worthy person is (e.g.) an excommunicated, suspended, or inter
dicted person, or one who has been punished with deprivation of 
a passive vote, a person branded with infamy of law or fact, a 
notorious apostate, heretic, schismatic, or public sinner. In ac
cordance with the precept of Canon 178, the superior who has 
the right to confirm the election obtains the right to appoint a 
person to the office, if the college of electors is penalized by de
privation of the right to elect.

If, in countries where clerics or laymen have the right to 
present or nominate a person for a certain office, they knowingly 
present or nominate an unworthy person, they forfeit in that one 
instance the right of nomination or presentation. If they present 
or nominate a persona non-idonea (cfr. preceding paragraph on 
the meaning of the term), they may present another person pro
vided the time for presentation has not yet expired (cfr. Canon 
1465).

Simony in the Conferring and Accepting of Ecclesiastical 
Offices, Benefices, Dignities

2248. Without prejudice to the precept of Canon 729 (which 
decrees invalidity of the appointment to offices, benefices, digni
ties), persons who commit simony in any ecclesiastical office, 
benefice, or dignity incur the following penalties:

(1) they automatically incur excommunication reserved sim
ply to the Apostolic See;
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(2) they are automatically deprived for ever of any right 
they may have had to elect, present, or nominate;

(3) if they are clerics, they shall in addition be suspended 
(Canon 2392).

Since Canon 2392 states that all persons guilty of simony 
incur the above penalties, it seems certain that simony of both 
the divine and the ecclesiastical law (cfr. Canon 727) is meant. 
Some commentators on the Code, relying on the former laws 
concerning simony, hold that only simony of the divine law is 
meant in Canon 2392. However, where the Code does not dis
tinguish, we may not infer a distinction.

Abuse of the Right of Election, Presentation, or 
Nomination

2249. All persons who legitimately enjoy the right to elect, 
present or nominate, and who show disregard for the authority 
of the person to whom pertains the right of confirmation or insti
tution by presuming to confer the office, benefice or dignity, are 
automatically deprived for that particular instance of their right 
of election, or presentation or nomination (Canon 2393).

Illicit Occupation of Benefices, Offices or Dignities

2250. If a person by his own authority takes possession of an 
ecclesiastical benefice, office or dignity, or if after his election, 
presentation or nomination to such office, he takes possession of 
or interferes in the government or administration of the same 
before he has received the necessary letters of confirmation or 
institution and has exhibited them to the persons designated by 
law, he incurs the following penalties:

(1) he becomes automatically disqualified for the benefice, 
office or dignity, and shall moreover be punished by the Ordinary 
in proportion to his guilt;

(2) he shall be forced to abandon at once after previous 
warning the possession of the benefice, office or dignity and his 
interference in the government and administration, by suspen
sion from or deprivation of any benefice, office or dignity which 
he had previously obtained, and even by deposition, if the grav
ity of the offense calls for it;
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(3) chapters, convents and all others concerned who admit 
a person elected, presented or nominated before he has exhibited 
the letters of confirmation or appointment, are automatically 
suspended from the right to elect, nominate or present until the 
Apostolic See pleases to release them (Canon 2394).

The Congregation of the Council on June 29, 1950, ruled 
that those who without canonical provision (cfr. Canons 147, 
§ § 1-2; 332, § 1), seize or allow’ themselves to be illegitimately 
thrust into, or who retain an ecclesiastical office, benefice or 
dignity, and all who take part in this, incur ipso facto excom
munication reserved in a special manner to the Apostolic See.103

Acceptance of Non-Vacant Benefice, Office, or Dignity

2251. A person who knowingly accepts appointment to an 
office, benefice or dignity which is not legally vacant, and allows 
himself to be put in possession of the same, becomes automati
cally disqualified from obtaining it later, and shall be punished 
with other penalties in proportion to his guilt (Canon 2395).

Appointment to an office not legally vacant is invalid ■ if the 
office is legally vacant but actually in possession of another, the 
actual possession must first be declared invalid (Canons 150-151».

Illegal Possession of Incompatible Offices or Benefices

2252. A cleric who has obtained peaceful possession of an 
office or benefice which is incompatible writh his former office or 
benefice, and -who in violation of Canons 156 and 1439 presumes 
to retain both, is automatically deprived of both (Canon 2396 .

Two offices are incompatible if one person cannot simultane
ously attend to both (cfr. Canon 156) ; twro benefices are incom
patible under the same condition and also if each of them suf
fices for the decent maintenance of a cleric (cfr. Canon 1439).

Refusal of Cardinals to Take the Prescribed Oath

2253. If a person, on promotion to the dignity of a Cardinal, 
refuses to take the oath spoken of in Canon 234, he is auto-

104 Acta Ap. Sedis, XLII, 601-602.



CANONS 2394-2400 577

matically deprived for ever of the cardinalitial dignity (Canon 
2397).

Neglect of Bishop-Elect to Receive Consecration in Due 
Time

2254. If, on his promotion to the episcopal dignity, anyone 
neglects, in violation of the precept of Canon 333, to receive 
within three months the episcopal consecration, he forfeits auto
matically the income of his office, which revenue is to be applied 
to the cathedral church; if he neglects to receive the consecra
tion for another three months, he is automatically deprived of 
the episcopate (Canon 2398).

Unlawful Desertion of Duties by Clerics

2255. Clerics in major orders who presume to abandon the 
office which has been entrusted to them by their proper Ordinary 
without his permission, shall be suspended a divinis for a period 
of time to be determined by the Ordinary according to the vari
ous cases—i.e., for a longer or shorter period of time in propor
tion to the gravity of guilt (Canon 2399).

Resignation of Office, Benefice or Dignity into the Hands 
of Laymen

2256. A cleric who presumes to resign an ecclesiastical office, 
benefice or dignity into the hands of laymen automatically incurs 
suspension a divinis (Canon 2400).

Appointment to ecclesiastical offices, benefices and dignities 
can be made only by the competent ecclesiastical superior (cfr. 
Canon 147) and hence resignation of the same can be made only 
to the ecclesiastical superior (cfr. Canon 187). The resignation 
does not become effective unless it is accepted by the competent 
superior (cfr. Canon 190).

Illegal Refusal to Abandon Possession of Office, Benefice 
or Dignity

2257. If anyone persists in the possession of an office, bene
fice or dignity notwithstanding legitimate deprivation or re
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moval, or if he for the purpose of retaining possession unlawfully 
delays to withdraw, he shall after previous warning be forced to 
abandon such office by suspension a divinis or other penalties, 
and even by deposition, if the case calls for it (Canon 2401).

Against deprivation from a removable office, recourse to the 
Holy See in devolutivo is permitted (cfr Canon 192). The same 
recourse is permitted in the removal of irremovable pastors (cfr. 
Canon 2146). The removed pastors must leave the parish, for 
the recourse does not suspend the decree of the bishop.

Neglect to Obtain the Abbatial Blessing

2258. An abbot or prelate nullius who, in violation of the 
precept of Canon 322, does not obtain the abbatial blessing, is 
automatically suspended from jurisdiction (Canon 2402).

Canon 319 explains who are abbots or prelates nullius. Canon 
322 obliges abbots and prelates nullius to receive the blessing 
within three months from their appointment, if they are obliged 
to receive that blessing either by precept of the Apostolic See or 
by the constitutions of their own order. The suspension is not 
reserved, so that they can be absolved from it by any confessor, 
provided they cease from their wilful neglect to obtain the bless
ing.

Neglect to Make Prescribed Profession of Faith

2259. A person who, in violation of Canon 1406, neglects 
without a legitimate impediment or excuse to make the profes
sion of faith, shall be admonished to do so within a specified 
period of time; if he stubbornly persists in his refusal beyond 
the term fixed, he shall be punished even with deprivation of 
office, benefice, dignity, or position, and forfeits the revenue of 
his office, benefice, dignity, position, while he refuses to make 
the profession of faith (Canon 2403). With reference to the 
persons obliged to make the profession of faith, cfr. Canon 1406 
(above, nn. 1421-1422).
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TITLE XIX

OF THE ABUSE OF ECCLESIASTICAL AUTHORITY OR 
OFFICE

2260. The abuse of ecclesiastical authority shall be punished 
at the discretion of the legitimate superior in proportion to the 
gravity of guilt, without prejudice to the precepts of the Canons 
which decree a specific penalty for certain abuses (Canon 2404).

Wrongs Committed in Reference to Diocesan Archives

2261. If the vicar-capitular or any other person, whether of 
the Chapter or an outsider, takes away, destroys, hides or 
substantially alters in person or through others any document 
pertaining to the episcopal Curia, he automatically incurs ex
communication simply reserved to the Apostolic See, and may 
be punished by the Ordinary even with deprivation of office or 
benefice (Canon 2405).

While the bishop is in charge of the diocese, he watches over 
the diocesan archives, and, if anyone without proper authority 
interferes with the documents kept there, he can proceed against 
him. During the vacancy of the bishopric, when the diocese is 
governed by the vicar-capitular or (in countries where there are 
no Chapters of Canons) the administrator, the Code protects the 
episcopal archives under the above penalty. On diocesan archives 
during the vacancy of the bishopric, cfr. Canon 435 (Volume I, 
n. 317).

Unfaithfulness in the Custody of Ecclesiastical Records

2262. Any person who is bound by his office to draft, write 
or preserve acts or documents or books pertaining to ecclesiasti
cal Curias or parochial books, and who presumes to falsify, 
mutilate, destroy or hide them, shall be deprived of his office, or 
shall be punished with other grave penalties by the Ordinary in 
proportion to his guilt (Canon 2406, § 1).

Persons who are in charge of the records or books and who 
maliciously refuse when legitimately requested to transcribe, 
transmit, or exhibit the acts, documents or books, or who in any
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other way abuse their office, may be punished with deprivation 
of or suspension from office, and with fines at the discretion of 
the Ordinary and in proportion to the gravity of guilt in the 
various cases (Canon 2406, § 2).

Attempted Bribery of Officials of the Curia

2263. A person who attempts to induce to action or omission 
contrary to their office any of the ecclesiastical officials or assist
ants of a Curia, or judges, attorneys or procurators by gifts or 
promises, shall be punished with appropriate penalties and be 
forced to repair any damages that may have been caused by his 
bribery ( Canon 2407 ).

Mere attempted bribery is here made an offense, so that the 
Ordinary is obliged to punish such attempt, even though the 
person did not succeed in inducing the above-mentioned persons 
to violate the duties of their office or position. The judge and 
other officials of the ecclesiastical court, who fail to do their duty 
conscientiously, are to be punished by the local Ordinary7 (cfr. 
Canon 1625), and the same is true of attorneys and procurators 
(cfr. Canon 1666).

Illegal Exaction of Taxes

2264. Persons who increase or exact more than the customary 
taxes, legitimately approved in accordance with Canon 1507, 
shall be restrained by a heavy monetary fine, and, if they fail 
again, shall be suspended or removed from office in proportion 
to the gravity of their guilt, without prejudice to the obligation 
of making restitution of the money unjustly acquired (Canon 
2408).

Unlawful Issuance of Dimissorials During Vacancy of 
Bishopric

2265. If the vicar-capitular issues dimissorial letters for ordi
nation in violation of the precept of Canon 958, n. 3, he auto
matically incurs suspension a divinis (Canon 2409).

The vicar-capitular (or the administrator of a diocese) is not 
allowed to grant dimissorials for ordination to the subjects of the 
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diocese, except under the circumstances mentioned in Canon 958. 
The suspension of Canon 2409 is not reserved.

Illicit Ordination of Exempt Religious

2266. Religious superiors who, in violation of the precepts of 
Canons 965-967, presume to send their subjects to another bishop 
for ordination, are automatically suspended for one month from 
the celebration of Mass (Canon 2410).

Unless an exempt religious organization has a special privi
lege, its religious subjects cannot be sent to any other bishop for 
ordination than the Ordinary of the place where the religious 
candidates are properly domiciled. Exceptions are stated in 
Canon 966. The penalty is of a vindicative nature, and cannot 
be remitted by an authority inferior to the Holy See; it ceases 
when the superior has expiated it by abstaining from the saying 
of Mass for a month (efr. Canon 2289). The Committee for the 
Authentic Interpretation of the Code declared that clerical or
ganizations without vows, living after the manner of religious, 
are also subject to Canon 2410, if the societies enjoy the privilege 
of issuing dimissorials for ordination to their subjects.1

Unlawful Admission to tile Novitiate or to Religious 
Profession

2267. Religious superiors who violate the precept of Canon 
542 by receiving into the novitiate a candidate who is not qual
ified, or who violate Canon 544 by receiving a candidate without 
the required testimonial letters, or who violate Canon 571 in ad
mitting candidates to profession, shall be punished in proportion 
to the gravity of guilt, even with deprivation of office (Canon 
2411). The Committee for the Authentic Interpretation of the 
Code declared on June 2-3, 1918, that the first part of Canon 
2411 (in reference to the reception into the novitiate) applies 
also to clerical communities without vows.

‘June 2-3, 1918 (Acta Ap. Sedis, X, 347).
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Failure to Keep Dowry Intact and Neglect to Notify Local 
Ordinary of Reception or Profession in Religious 

Communities of Women

2268. The superioresses of all religious women, even of ex
empt organizations, shall be punished by the local Ordinary in 
proportion to the gravity of their guilt, even with deprivation of 
office:

(1) if, in violation of the precept of Canon 549, they pre
sume to expend in any manner the dowries of the young women 
who have been received into the community, without prejudice 
to the obligation of Canon 551;

(2) if, in violation of the precept of Canon 552, they omit to 
inform the local Ordinary of the impending admission of a sub
ject to the novitiate or to profession (Canon 2412).

Interference of Religious Superiors with the Visitation

2269. Superioresses who after the visitation has been an
nounced transfer religious to another house without the consent 
of the Visitor, and all religious, whether superioresses or sub
jects, who personally or through others, directly or indirectly, 
induce the religious to remain silent when questioned by the 
Visitor, or to conceal the truth in any manner, or not to answer 
with sincerity, or who under any pretext molest the Sisters be
cause of the answers they have given to the Visitor, shall be de
clared by the Visitor disqualified for the obtaining of all offices 
which entail government over others, and the superioresses shall 
be deprived of the office which they hold (Canon 2413, § 1).

The precepts of the preceding paragraph apply also to re
ligious organizations of men (Canon 2413, § 2).

By precept of Canon 511 the major superiors of religious 
organizations on whom the duty of making the visitation is im
posed by their constitutions must visit all the houses subject to 
them within the time specified by the constitutions. In virtue of 
Canon 512, the local Ordinaries are obliged to visit every five 
years all the convents of Sisters in solemn vows and all houses of 
diocesan congregations of men or women. The duties of the 
Visitor (whether the major superior or the Ordinary) are 
pointed out in Canon 513 : the religious are strictly commanded
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to answer the questions of the Visitor truthfully, and the su
periors are forbidden to dissuade their subjects from satisfying 
their obligation or to interfere in any manner with the purpose 
of the visitation. The local Ordinaries can visit the houses only 
which are within the territory of their jurisdiction. If a diocesan 
congregation has houses in various dioceses, each bishop is in 
virtue of Canon 512 the appointed Visitor for the houses in his 
own diocese. After the bishop has announced his visitation the 
superioresses may not transfer a Sister to another house to pre
vent her meeting the Visitor. The Committee.for the Authentic 
Interpretation of the Code declared on June 2-3, 1918, that 
Canon 2413 applies also to clerical organizations without vows 
in which the members live after the manner of religious,2

Interference by Superioresses with the Liberty of Con
science of their Subjects

2270. Any superioress who has violated the precepts of 
Canons 521, 522, 523, shall be admonished by the local Ordinary. 
If she fails again in this matter, she shall be punished by him 
with deprivation of office, and the Ordinary shall at once inform 
the Sacred Congregation of Religious concerning the matter 
(Canon 2414).

The Canons referred to guarantee to religious women liberty 
of conscience and forbid the superioresses to interfere in matters 
pertaining to confession (cfr. Volume I. nn. 402-404).

•Acta Ap. Sedis, X, 347.

A. M. D. G.



PROFESSIO catholica: fidei

Ego N. firma fide credo et profiteor omnia et singula, quae 
continentur in symbolo Fidei, quo sancta Romana Ecclesia uti
tur, videlicet: Credo in unum Deum, Patrem omnipotentem, 
factorem caeli et terrae, visibilium omnium et invisibilium. Et 
in unum Dominum lesum Christum, Filium Dei Unigenitum. Et 
ex Patre natum, ante omnia saecula. Deum de Deo, lumen de 
lumine, Deum verum de Deo vero. Genitum non factum, con
substantialem Patri: per quem omnia facta sunt. Qui propter 
nos homines, et propter nostram salutem descendit de caelis. Et 
incarnatus est de Spiritu Sancto ex Maria Virgine, et Homo 
factus est. Crucifixus etiam pro nobis, sub Pontio Pilato: passus, 
et sepultus est. Et resurrexit tertia die, secundum Scripturas. 
Et ascendit in caelum: sedet ad dexteram Patris. Et iterum 
venturus est cum gloria iudicare vivos, et mortuos: cuius regni 
non erit finis. Et in Spiritum Sanctum, Dominum et vivifican
tem: qui ex Patre Filioque procedit. Qui cum Patre et Filio 
simul adoratur, et conglorificatur: qui locutus est per prophetas. 
Et Unam, Sanctam, Catholicam et Apostolicam Ecclesiam. Con
fiteor unum Baptisma in remissionem peccatorum. Et exspecto 
resurrectionem mortuorum. Et vitam venturi saeculi. Amen.

Apostolicas et ecclesiasticas traditiones, reliquasque eiusdem 
Ecclesiae observationes et constitutiones firmissime admitto et 
amplector. Item sacram Scripturam iuxta eum sensum, quem 
tenuit et tenet sancta Mater Ecclesia, cuius est iudicare de vero 
sensu et interpretatione sacrarum Scriptuarum, admitto; nec 
eam unquam, nisi iuxta unanimem consensum Patrum, accipiam 
et interpretabor.

Profiteor quoque septem esse vere et proprie Sacramenta 
novae legis a lesu Christo Domino nostro instituta, atque ad 
salutem humani generis, licet non omnia singulis, necessaria, 
scilicet, Baptismum, Confirmationem, Eucharistiam, Poeniten
tiam, Extremam Unctionem, Ordinem et Matrimonium; iliaque 
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gratiam conferre, et ex his Baptismum, Confirmationem et Ordi
nem sine sacrilegio reiterari non posse. — Receptos quoque et 
approbatos Ecclesiae Catholico? ritus in supradictorum omnium 
Sacramentorum sollemni administratione recipio et admitto. — 
Omnia et singula qua? de peccato originali et de iustificatione 
in sacrosancta Tridentina Synodo definita et declarata fuerunt, 
amplector et recipio. — Profiteor pariter in Missa offerri Deo 
verum, proprium et propitiatorium Sacrificium pro vivis et de
functis ; atque in sanctissimo Eucharistiae Sacramento esse vere, 
realiter et substantialiter Corpus et Sanguinem una cum anima 
et divinitate Domini nostri lesu Christi, fierique conversionem 
totius substantiae panis in Corpus, et totius substantia? vini in 
Sanguinem, quam conversionem Catholica Ecclesia Transsub- 
stantiationem appellat. Fateor etiam sub altera tantum specie 
totum atque integrum Christum, verumque Sacramentum sumi. 
— Constanter teneo Purgatorium esse, animasque ibi detentas 
fidelium suffragiis iuvari. Similiter et Sanctos una cum Christo 
regnantes venerandos atque invocandos esse, eosque orationes 
Deo pro nobis offerre, atque eorum Reliquias esse venerandas. 
Firmiter assero imagines Christi ac Deiparae semper Virginis, 
necnon aliorum Sanctorum habendas et retinendas esse, atque eis 
debitum honorem ac venerationem impertiendam. — Indulgenti
arum etiam potestatem a Christo in Ecclesia relictam fuisse, 
illarumque usum Christiano populo maxime salutarem esse 
affirmo. — Sanctam, Catholicam et Apostolicam Romanam Eccle
siam, omnium Ecclesiarum matrem et magistram agnosco, Roin- 
anoque Pontifici beati Petri Apostolorum Principis successori ac 
lesu Christi Vicario veram obedientiam spondeo ac iuro.

Cetera item omnia a sacris Canonibus et CEcumenicis Con
ciliis, ac praecipue a sacrosancta Tridentina Synodo et ab CEcu- 
menico Concilio Vaticano tradita, definita ac declarata, praeser
tim de Romani Pontificis primatu et infallibili magisterio, 
indubitanter recipio atque profiteor, simulque contraria omnia, 
atque ha?reses quascunque ab Ecclesia damnatas et reiectas et 
anathematizatas, ego pariter damno, reiicio et anathematizo. 
Hanc veram Catholicam Fidem, extra quam nemo salvus esse 
potest, quam in praesenti sponte profiteor et veraciter teneo, 
eandem integram et inviolatam usque ad extremum vitae spir
itum, constantissime, Deo adiuvante, retinere et confiteri, atque 
a meis subditis seu illis, quorum cura ad me in munere meo 
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spectabit, teneri et doceri et praedicari, quantum in me erit 
curaturum, ego idem N. spondeo, voveo ac iuro. Sic me Deus 
adiuvet, et haec sancta Dei Evangelia.

Iurisiurandi Formula

CONTRA MODERNISMI DOCTRINAS
Juxta Motu Proprio “Sacrorum Antistitum’’ Primi Septem

bris, 1910 {Acta Ap. Sedis, II, 669)

Ego .. firmiter amplector ac recipio omnia et singula, quae 
ab inerranti Ecclesiae magisterio definita, adserta ac declarata 
sunt, praesertim ea doctrinae capita, quae huius temporis errori
bus directo adversantur. Ac primum quidem Deum, rerum 
omnium principium et finem, naturali rationis lumine per ea 
quae facta sunt, hoc est per visibilia creationis opera, tamquam 
causam per effectus, certo cognosci, adeoque demonstrari etiam 
posse, profiteor. Secundo: Externa revelationis argumenta, hoc 
est facta divina, in primisque miracula et prophetias admitto 
et agnosco tamquam signa certissima divinitus orta? Christianae 
Religionis, eademque teneo a?tatum omnium atque hominum, 
etiam huius temporis, intelligentia? esse maxime accommodata. 
Tertio: Firma pariter fide credo, Ecclesiam, verbi revelati custo
dem et magistram, per ipsum verum atque historicum Christum, 
quum apud nos degeret, proxime ac directo institutam, eandem- 
que super Petrum, apostolica? hierarchia? principem eiusque in 
luvum successores aedificatam. Quarto: Fidei doctrinam ab 
Apostolis per orthodoxos Patres eodem sensu eademque semper 
sententia ad nos usque transmissam, sincere recipio; ideoque pror
sus reiicio haereticum commentum evolutionis dogmatum, ab uno 
in alium sensum transeuntium, diversum ab eo, quem prius habuit 
Ecclesia; pariterque damno errorem omnem, quo, divino deposito, 
Christi Sponsae tradito ab eaque fideliter custodiendo, sufficitur 
philosophicum inventum, vel creatio humana? conscientiae, ho
minum conatu sensim efformata? et in posterum indefinito prog
ressu perficiendae. Quinto: Certissime teneo ac sincere profiteor, 
Fidem non esse caecum sensum religionis e latebris subconsci- 
cntitt erumpentem, sub pressione cordis et inflexionis voluntatis 
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moraliter informatae, sed verum assensum intellectus veritati 
extrinsecus acceptae ex auditu, quo nempe, quae a Deo personali, 
creatore ac domino nostro dicta, testata' et revelata sunt, vera 
esse credimus, propter Dei auctoritatem summe veracis.

Me etiam, qua par est, reverentia, subiicio totoque animo 
adhaereo damnationibus, declerationibus, praescriptis omnibus, 
quae in Encyelicis litteris (Pascendi’ et in Decreto ‘Lamen- 
tabili’ continentur praesertim, circa eam quam historiam dog
matum vocant. — Idem reprobo errorem affirmantium, propo
sitam ab Ecclesia fidem posse historiae repugnare, et catholica 
dogmata, quo sensu nunc intelliguntur, cum verioribus Chris
tiana? Religionis originibus componi non posse. — Damno quoque 
ac reiicio eorum sententiam, qui dicunt, Christianum hominem 
eruditiorem induere personam duplicem, aliam credentis, aliam 
historici, quasi liceret historico ea retinere quae credentis fidei 
contradicant, aut praemissas adstruere, ex quibus consequatur 
dogmata esse aut falsa aut dubia, modo haec directo non dene
gentur. — Reprobo pariter eam Scripturae Sanctae diiudicandra 
atque interpretandae rationem, quae, Ecclesiae traditione, analogia 
Fidei, et Apostolicae Sedis normis posthabitis, rationalistarum 
commentis inhaeret, et criticen textus velut unicam supremamque 
regulam, haud minus licenter quam temere amplectitur. — Sen
tentiam praeterea illorum reiicio qui tenent, doctori disciplinae 
historicae theologicae tradendae, aut iis de rebus scribenti sepon
endam prius esse opinionem ante conceptam sive de supernatural! 
origine catholicae traditionis, sive de promissa divinitus ope ad 
perennem conservationem uniuscuiusque revelati veri; deinde 
scripta Patrum singulorum interpretanda solis scientia? prin
cipiis, sacra qualibet auctoritate seclusa, eaque iudicii libertate, 
qua profana quaevis monumenta solent investigari. — In uni
versum denique me alienissimum ab errore profiteor, quo mod- 
ernistce tenent in sacra traditione nihil inesse divini; aut, quod 
longe deterius, pantheistico sensu illud admittunt; ita ut nihil 
iam restet nisi nudum factum et simplex, communibus historic 
factis aequandum; hominum nempe sua industria, solertia, 
ingenio scholam a Christo eiusque Apostolis inchoatam per sub- 
sequentes aetates continuantium. Proinde fidem Patrum firmis
sime retineo et ad extremum vitae spiritum retinebo, de charis
mate veritatis certo, quod est, fuit eritque semper in episcopatus 
ab Apostolis successione; non ut id teneatur quod melius et 
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aptius videri possit secundum suam cuiusque aetatis culturam, 
sed ut nunquam aliter credatur, nunquam aliter intelligatur 
absoluta et immutabilis veritas ab initio per Apostolos prae
dicata.

Haec omnia spondeo me fideliter, integre sincereque serva
turum et inviolabiliter custoditurum, nusquam ab iis sive in 
docendo sive quomodolibet verbis scriptisque deflectendo. Sic 
spondeo, sic juro, sic me Deus adjuvet et haec sancta Dei 
Evangelia.



APPENDIX I
DOCUM. I

CONSTITUTIO Pii PP. XII 
“VACANTIS APOSTOLICA SEDIS,” 

December 8, 1945

Vacantis Apostolicae Sedis disciplinam Romanique Pontificis elec
tionem quae respicere viderentur disponere ac praescribere, iugiter, 
saeculorum decursu, Praedecessores Nostri sollemne habuerunt, ac 
proinde vigilanti cura incumbere et salubribus normis consulere sate
gerunt pergravi negotio Ecclesiae divinitus commisso, eligendi videlicet 
beati Petri Apostolorum Principis Successorem, qui hisce in terris lesu 
Christi Domini Nostri et Salvatoris vices gerat universumque domi
nicum gregem supremus Pastor et Caput pascat et regat.

Cum autem hae de Romano Pontifice eligendo leges, procedentibus 
temporibus numero auctae, lam in unum collectae desiderarentur, cumque 
nonnullae, ob rerum vicissitudines, peculiaribus adiunctis minus accommo
datae evasissent, Pius X v. m. Decessor Noster, quadraginta abhinc annis, 
sapienti consilio eas, opportune selectas, in summam redigere decrevit, 
celeberrima edita Constitutione Vacante Sede Apostolica, die vigesima 
quinta Decembris anni millesimi nongentesimi quarti.

Interea vero Pins XI rec. mem. nonnulla huiusmodi Constitutionis 
capita iam immutanda esse censuit quemadmodum rerum temporumque 
ratio postulare videbatur; itemque Nos Ipsi animo reputavimus alia 
quoque, eadem de causa, esse reformanda.

Quapropter, re mature perpensa, certa scientia et de Apostolicae 
Nostrae potestatis plenitudine, hanc Constitutionem, quae eadem est 
ac illa a Pio X s. m. data, sed passim reformata, edere et promulgare 
statuimus, “qua—ut verbis utamur eiusdem Praedecessoris Nostri— 
Sacrum Cardinalium Collegium, Romana Petri Sede vacante, ac in 
Romano Pontifice eligendo unice utatur,” abrogata idcirco Constitu
tione Vacante Sede Apostolica, prout a Pio X Decessore Nostro fuerat 
lata.

Praesentis vero Nostrae Constitutionis capita haec quae sequuntur 
habeantur:

590
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TITULUS I
DE SEDE APOSTOLICA VACANTE

CAPUT I

De potestate S. Collegii Cardinalium, Sede Apostolica vacante

1. Sedis Apostolicae vacatione durante, Sacrum Collegium Cardina
lium in iis, quae ad Pontificem Maximum dum viveret pertinebant, nullam 
omnino potestatem aut iurisdictionem habeat, neque gratiam, neque 
iustitiam faciendi, aut factam per Pontificem mortuum execution! 
demandandi; sed ea omnia futuro Pontifici reservare teneatur.1 Itaque 
irritum et .inane esse decernimus quidquid potestatis aut lurisdictionis 
ad Romanum, dum vivit, Pontificem pertinentis (nisi quatenus in hac 
Nostra Constitutione expresse permittatur) coetus ipse Cardinalium 
duxerit (eadem vacante Ecclesia) exercendum.-

2. Item praecipimus, ne S. Cardinalium Collegium de iuribus Se
dis Apostolicae Romanaeque Ecclesiae quomodolibet disponere valeat, 
neque in quopiam iuribus eiusdem sive directe detrahere attentet, sive 
indirecte per conniventiae speciem, seu per dissimulationem facinorum 
adversus eadem iura, etiam post obitum Pontificis seu vacationis tem
pore, perpetratorum, attentare videatur; immo volumus ut omnium 
virium contentione eadem custodire et defendere debeat.3

3. Leges a Romanis Pontificibus latae, per coetum Cardinalium 
Romanae Ecclesiae, ipsa vacante, corrigi, vel immutari nullo modo 
possunt, nec quicquam eis detrahi sive addi, vel dispensari quomodoli- 
het circa ipsas seu aliquam earum partem. Quod potissimum valet de 
Constitutionibus pontificiis, ad ordinandum negotium electionis Ro
mani Pontificis latis.4 Immo si quid contra hoe praescriptum fieri vel 
attentari forte contigerit, ipsum Suprema Nostra auctoritate nullum 
et irritum declaramus.

4. Si quae tamen dubia exoriantur circa sensum praescriptionum, 
quae hac Nostra Constitutione continentur, vel etiam circa rationem, 
iuxta quam ad usum ea traduci debeat, sive super quovis alio Nostrae 
huius Constitutionis capite, edicimus ac decernimus unice penes Sa
crum Cardinalium Collegium potestatem esse super his ferendi sen
tentiam; quam in reni eidem S. Cardinalium Collegio plenam tribui-

*Pii IV Const. In eligendis, vii Idus Oct. 1562, §6; Clem. XII Const. 
Apostolatus officium, iv Non Oct. 1732, $ 6.

2Clem. V in Cone. Viennensi, cap. 2, Ne Romani in pr. de elect., I, 3 in 
Clem.

'Leonis XIII Const. Praedecessores Nostri, 24 Maii 1882.
♦Clem. V cap. 2, Ne Romani in pr. de elect., I, 3 in Clem.; Greg. XV 

Const. Aeterni Patris, xvii kal. Dee. 1621, $ 20.
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mus facultatem, qua hanc Nostram Constitutionem interpretari ac dubia 
declarare valeant. Qua quidem in re, quemadmodum in reliquis, de qui
bus ad Nostrae huius Constitutionis tramites, excepto ipso electionis 
actu, deliberari contingat, sat is omnino erit si maior congregatorum 
Cardinalium pars in eamdem sententiam consentiat.0

5. Pariter in casu urgentis negotii, quod, ex voto maioris congre
gatorum Cardinalium partis, in aliud tempus differri non valeat, S. Col
legium, item iuxta maioris partis sententiam, de opportuno remedio 
disponere potest et debet.6

CAPUT II

De Cardinalium Congregationibus

6. Tempore Sedis vacantis duplex habeatur Cardinalium Congrega
tio, altera generalis, sive totius Collegii, altera particularis, constans 
tribus Cardinalibus antiquioribus, uno ex quoque Ordine, cum S. R. E. 
Camerario, quorum officum tertia die post Conclavis ingressum om
nino exspirat, in eorumque locum tres alii sequentes in Ordine quolibet 
tertio die una cum eodem Camerario succedunt.7

7. Volumus ut in dictis Congregationibus particularibus, quae sive 
ante, sive post coeptum Conclave haberi poterunt, levioris dumtaxat mo
menti, ac in dies seu passim occurrentia negotia expediantur. Si quid 
vero gravioris momenti atque indaginis fuerit, id omne ad Congrega
tionem generalem, seu ad S. Collegium Cardinalium deferatur. Ac 
ulterius, quae in una Congregatione particulari decreta, resoluta, vel 
denegata fuerint, in alia revocari, mutari, aut concedi nequeant, sed 
id faciendi ius habeat ipsa tantum Congregatio generalis per plurali
tatem suffragiorum.8

8. Cardinalium Congregationes generales in Aedibus Apostolicis Va
ticanis habeantur, vel, si rerum adiuncta id postulent, in alio oppor
tuniori loco, iudicio ipsorum Cardinalium, eisque praesit Cardinalis 
S. Collegii Decanus, vel, ipso impedito, Subdecanus.

9. Suffragia in Cardinalium Congregationibus, cum de rebus gra
vioris momenti agatur, non ore, sed secretis calculis dentur.

10. Inter generales Congregationes singulari mentione dignae sunt 
quae ante ingressum in Conclave habentur, eaedemquc Congregationes 
praeparatoriae appellari possunt.

6 Leonis XIII Const. Praedecessores Nostri.
* Greg. X in gener. Cone. Lugdun., cap. 3, Ubi periculum, $ 1 de elect., I, 

6 in Sext.; Pii IV Const, in eligendis, $ 6.
TCIem. XII Const. Apostolatus officium, $ 7; Pii IV Const. In eligendis 

$$ 7 et 8.
8Clem. XII Const. Apostolatus officium, $ 7.
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11. Congregationes generales praeparatoriae quotidie omnino locum 
habere debent a die post obitum Pontificis prudenti trium Cardinalium 
in unoquoque Ordine priorum et S. R. E. Camerarii iudicio statuendo, 
usque ad diem quo Conclave Cardinales ingrediuntur, etiam diebus, qui
bus exsequia defuncti Pontificis persolvuntur, idque eo consilio fiat ut 
liberum sit tum Cardinali Camerario sententiam S. Collegii exquirere 
atque cum ipso quae necessaria vel opportuna indicaverit, communicare, 
tum singulis Cardinalibus sententiam suam circa occurrentia negotia 
aperire, in rebus dubiis explicationes sciscitari, et opportuna proponere.

12. In memoratis Congregationibus generalibus haec praecipue ne
gotia expedienda sunt,0 rerum agendarum ordine prius cum Cardinali
bus communicato:

a) In primis Congregationibus integre legenda erit praesens haec 
Constitutio, eaque perlecta, iusiurandum ab omnibus Cardinalibus prae
sentibus iuxta praescriptam formulam10 praestandum. Quod iusiu
randum pariter emittere tenentur omnes alii Cardinales, qui serius ad 
locum electionis pervenerint, sive nondum sive iam inceptis Comitiis.

b) Cardinales quam cito ea omnia decernere ac disponere debent, 
quae ad Conclave inchoandum urgentiora sunt.

c) Constituendus est dies, ho*a ac modus, quo corpus defuncti Pon
tificis in Basilicam S. Petri transferatur, illic de more publicae fidelium 
venerationi exponendum.

d) Item Cardinales omnia opportune paranda curabunt, ut Pon
tificiae exsequiae per novem continuos dies persolvantur, et praefinient 
dies quibus sex priores habendae erunt.11

e) Deputentur duo viri ecclesiastici, qui orationes De Pontifice de
functo et De eligendo Pontifice recitare debeant.

f) Constituatur dies, quo, si ab ipsis petatur, tum Legatis civi
lium Regiminum tum Equitibus Ordinis Hierosolymitani S. Collegium 
conveniendi aditus detur. Praedicti autem Legati nonnisi simul con
gregati admittantur, neque singulis facultas concedatur S. Collegium 
adeundi.

g) Nominentur singulares duorum vel trium Cardinalium coetus, 
vulgo Commissiones: a) pro inquisitione de qualitatibus Conclavista- 
rum eorumque approbatione,12 itemque pro eorum designatione, qui 
Conclavi qualibet ratione inservire debeant nec non pro ipsis servitiis 
ordinandis et moderandis; /?) pro constructione et clausura Conclavis, 
ac pro cellarum dispositione.13

-Clem. XII, Chirografo Avendo Noi, 24 Dec. 1732, n. 17.
10 Formula for oath is given in footnote to Constitution (A.A.S., 

XXXVIII, 69).
11 Pii XI, Motu proprio Cum proxime, 1 Mart. 1922, n. 1.
«Pii IV Const. In eligendis, § 17.
» Pii IV Const. In eligendi*, §15; Clem. XII Const. Apostolatus officium, 

§10.



594 PRACTICAL COMMENTARY ON THE CODE

h) Proponantur atque approbentur expensae Conclavis.
») Epistolae Imperatorum, Regum aliorumque civitatum Modera

torum. item Nuntiorum relationes, omniaque alia, quae S. Collegii 
interesse possint, cum ipso communicentur.

A.-) Perlegantur, si quae sint, documenta a defuncto Pontifice Sacro 
Cardinalium Collegio relicta.

l) Frangantur Annulus Piscatoris et Plumbum Cancellariae Apo- 
stolicae.

m) Cellae Conclavis Cardinalibus sorte distribuantur,14 nisi alicuius 
Cardinalis aetas vel infirma valetudo aliter suadere videantur.

n) Constituantur dies et hora ingressus in Conclave.

CAPUT III

De nonkullis peculiaribus officiis, Sede Apostolica vacante

13. 5. R. E. Camerarii et Poenitentiarii Maioris officia non cessant 
per obitum Pontificis.15

14. Si autem contigerit alterius vel etiam utriusque officii vacatio 
quo tempore Romanus Pontifex supremum diem obiit, vel contingat 
ante novi Pontificis electionem, tunc in prima Congregatione generali, 
in priori casu, vel in alia quae habebitur triduo post secutam vacationem 
alterutrius ex praefatis officiis, vota seu suffragia Cardinalium simul 
congregatorum pro deputatione illius, qui S. R. E. Camerarii vel Poe
nitentiarii Maioris vices suppleat usque ad electionem novi Pontificis, 
exquirantur, denturque per schedulas secretas, a Magistris Caeremonia
rum etiam ab infirmis Cardinalibus colligendas, ac coram tribus Cardi
nalibus eo tempore in ordine Prioribus, praesentibus S. Collegii 
Secretario atque eisdem Caeremoniarum Magistris, aperiendas; isque 
deputatus habeatur, in quem maior pars votorum seu suffragiorum prae 
fatorum convenerit, ac sic deputato facultates omnes, quas ipse S. R. E. 
Camerarius vel Poenitentiarius Maior exercere poterat, quamdiu Sedes 
vacaverit, attribuimus.16 Quod si forsan vota paria fuerint, ille depu
tatus habeatur, qui fuerit Ordine dignior, vel, si eiusdem Ordinis, senior, 
optione videlicet ad Ordinem episcopalem, inter Cardinales istius Or
dinis, elevatione autem ad sacram purpuram inter Cardinales aliorum 
Ordinum.

14 Pii IV Const. In eligendis, $ 13.
15Clem. V, cap. 2, Ne Romani, § 1, de elect., I, 3 in Clem.; Pii IV Const. 

In eligendis, fy 9 ; Clem. XII Const. Apostolatus officium, $ 15.
,',Clem. V, cap. 2, Ne Romani, $ 1, de elect., I, 3 in Clem.; Clem. XII 

Const. Apostolatus officium, $ 15; Bened. XIV Const. In Apostolicac, Idibus 
Apr. 1744, $ 4.
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15. Cardinali S. R. E. Camerario, vacante Sede Apostolica, incum
bit cura et administratio bonorum ac iurium temporalium ipsius S. 
Sedis, adsistentibus ei in suo officio Cardinalibus eo tempore in ordine 
Prioribus seu Capitibus Ordinum, et praehabitis semel pro levioribus, 
ac semper pro gravioribus negotiis suffragiis S. Collegii. Hinc Cardi
nalis S. R. E. Camerarius, statim ac a secreti Cubiculi Praefecto nun- 
cium de Pontificis obitu acceperit, ad Apostolicum Vaticanum Palatium 
perget, ut ipsius possessionem, sicut, sive per se, sive per delegatum, 
utriusque quoque Palatii ad Lateranum et ad Castrum Gandulphi, 
capiat ac eorum regimen exerceat. Eiusdem Camerarii erit Pontificis 
mortem iure recognoscere, adstantibus Praelatis Clericis Reverendae 
Camerae Apostolicae, cum Secretario-Cancellario, cuius est authenticum 
mortis actum conficere; 17 statuere, auditis Cardinalibus Capitibus Or
dinum, modum ad conservationem corporis defuncti Pontificis pro tem
porum conditionibus magis convenientem et aptum (nisi forte Pontifex 
ipse vivens suam hac de re voluntatem manifestaverit); privatis eiusdem 
Pontificis aedibus sigilla apponere; ipsius obitum cum Cardinali in 
Urbe Vicario communicare, qui de re Populum Romanum singulari 
Edicto edocebit; eaque omnia, nomine et consensu S. Collegii, curare, 
quae ad iura Apostolicae Sedis tuenda et ad ipsius administrationem 
recte gerendam rerum temporumque adiuncta suadebunt.

16. Cardinalis autem S. Collegii Decani erit, vix dum ab eodem 
secreti Cubiculi Praefecto de Pontificis morte fuerit edoctus, ceteris 
Cardinalibus vacationem Sedis Apostolicae significare, eosque ad Pala
tium Apostolicum advocare, itemque Pontificis mortem communicare 
cum exterarum Nationum Oratoribus, nec non cum iis qui ipsarum su
premo potiuntur imperio.

17. Poenitentianus Maior eiusque officiales, Sede vacante, ea facere 
et expedire valeant, quae a fel. rec. Pio XI constituta ac definita sunt.18

18. Cancellarii S. R. E. officium per obitum Romani Pontificis non 
expirat: Apostolicarum tamen sub plumbo Litterarum per eum expedi
tio, vacante Apostolica Sede, suspenditur. Datarii vero ministerium per 
eiusdem Pontificis obitum omnino expirat.19

19. Item per obitum Pontificis cessat munus Cardinalis Secretarii 
Status, coque munere, Sede vacante, fungitur Praelatus S. Collegii Se
cretorius. Quod si hoc officium iam vacaverit, vel ipsa Sede Apostolica 
vacante, vacare contingat, eiusdem S. Collegii erit, aliquem ad illud, 
quamdiu scilicet Sedes Apostolica vacaverit, per pluralitatem suffragio
rum deputare.

20. E contra Cardinalis in Urbe Vicarii officium et iurisdietio non
"Pii XI Const. Ad incrementum, 15 Aug. 1934, n. XCVIII.
’■Const. Quae divinitus, 25 Mart. 1935, n. 12; cfr. Benedicti XIV Const. 

Pastor bonus, Idibus Apr. 1744, $$ 51-55.
“Pii XV Const. In eligendis, $ 11.
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exspirant morte Romani Pontificis. Quod si ipsum Vicarium Urbis, 
Sede vacante, e vivis decedere contigerit, ne Christifideles Urbis eiusque 
Districtus aliquod inde accipiant in spiritualibus detrimentum, tunc ex
sistens Vicesgerens, quamdiu Sedes vacaverit, omnes et singulas habebit 
facultates, auctoritatem et potestatem, quae eidem Vicario pro exercitio 
officii Vicariatus quomodolibet competebant, quasque Pontifex ipso, 
occurrente vacatione Vicariatus Sede plena, Vicesgerenti praedicto 
quandoque per aliquod tempus, donec scilicet successorem Vicarium 
deputaverit, attribuere solet.20

21. Item Legatorum, Nuntiorum ac Delegatorum Apostoliconun offi
cium et potestas non cessant Sede vacante.

22. Probe autem scientes eo maximo tempore, cum de creando Pon
tifice agitur, divinam opem per assiduas preces, aliaque Christianae 
pietatis et caritatis opera impensius expetendam, ac promereri satagen
dum esse; ideo sicuti magnopere commendamus, ita quoque retineri 
volumus laudabilem morem huc usque observatum, ut defuncti Ponti
ficis Eleemosynarius secretus id muneris exercere pergat cum debita S. 
Collegio Cardinalium subiectione et ab eo dependentia, donec novus 
Pontifex eligatur, utque eadem pecuniae vis in subventionem eorumdem 
pauperum et egenorum Sede vacante per ipsum Eleemosynarium dis
pensetur ac erogetur, quae vivente Pontifice distribui solet, ad quem 
effectum consueta mandata a tribus Cardinalibus eo tempore in Ordine 
Prioribus, seu deputatis expediantur.21

23. Sede Apostolica vacante, universa civilis potestas Romani Pon
tificis circa regimen et gubernium Status Civitatis Vaticanae spectat ad 
S. Cardinalium Collegium, quod tamen leges condere non poterit, nisi 
urgente necessitate et pro tempore vacationis Sedis, in posterum tantum 
valituras si novus Pontifex eas confirmare statuerit.22

CAPUT IV

De Sacris Romanis Congregationibus et Tribunalibus eorumque 
FACULTATIBUS SEDE APOSTOLICA VACANTE

24. Circa facultates Sacrarum Romanarum Congregationum, Sede 
vacante, hae, quae sequuntur, normae ab omnibus servandae sunt, non 
obstantibus privilegiis quibusvis.

25. Sacrae Congregationes, eadem Sede vacante, nullam potestntem 
habent in iis, quae Sede plena facere et expedire non possunt nisi fodo 
verbo cum Ssmo, vel ex audientia Ssmt, vel vigore specialium et extraor-

aoClem. XII Const. Apostolatus officium, § 17.
“ Clem. XII Const. Apostolatus officium, § 25.
23 Fundamental laws of the State of Vatican City, June 7, 1929, n. 1. 
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dinariarum facultatum, quae a Romano Pontifice earumdem Congrega
tionum Praefectis vel Secretariis concedi solent.

26. Facultates vero quae ipsis per Litteras apostolicas attributae 
sunt, et proinde tamquam ordinariae atque ipsarum Congregationum 
propriae censentur, eae morte Romani Pontificis non extinguuntur.

27. Volumus tamen ut his facultatibus ordinariis Sacrae Congre
gationes solummodo in iis gratiis concedendis, quae minoris momenti 
sunt, libere, pro rei opportunitate, utantur. In iis vero expediendis 
definiendisque negotiis quae graviora vel controversa esse videntur, illud 
statuimus ut, si res talis sit, quae in aliud tempus differri valeat, futuro 
Pontifici reservetur omnino: sin autem nullam admittat moram, tunc S. 
Collegio concedimus ut committere possit negotium Praefecto et aliquot 
aliis Cardinalibus eius Congregationis, ad quam Pontifex illud exami
nandum verisimiliter commisisset, qui, negotio accurate discusso, ea 
desuper decernere possint, per modum tamen provisionis, donec eligatur 
Pontifex, quae, iuxta datam sibi a Domino prudentiam, iuribus et ra
tionibus ecclesiasticis custodiendis ac tuendis apta et consentanea cen- 
sucrint.23

28. Tribunal S. R. Rotae et Supremum Tribunal Signaturae Apo- 
stolicae Sede vacante ius dicere pergunt iuxta leges sibi proprias, ser
vatis tamen quae cann. C. I. C., 244 § 1 et 1603 $ 2 praescripta sunt.

CAPUT V

De exsequiis Romani Pontificis

29. Romano Pontifice vita functo, Cardinales exsequias pro eius 
anima de more per novem continuos dies persolvent, nisi forte in illis 
novem diebus aliquod festum ex praecipuis et magnis incidat, propter 
cuius observantiam exsequiae intermittendae videantur, vel etiam causa 
quaedam vere gravis et urgens occurrat quae prudenti Cardinalium 
indicio exequiarum ordinem suspendere cogat: exsequiae autem forte 
intermissae erunt resumendae, si tempus sufficiat. Tribus vero postre
mis diebus solemniori ritu exsequiae ipsae celebrabuntur; et ultimo ea- 
rnmdcm exsequiarum die a viro ecclesiastico ad hoc deputato habebitur 
oratio De Pontifice defuncto.

30. Tumulationis authenticum instrumentum, si ipsa fiat in Basilica 
Vaticana, Notarius conficiet Capituli eiusdem Basilicae. Postea vero 
Clericus unus Rev. Camerae Apostolicae nec non delegatus aliquis a 
Praefecto secreti Cubiculi defuncti Pontificis separatim documenta con-

aClem. XII Const. Apostolatus officium, § 18.
11 Cfr. Pii XI Const. Ad incrementum, n. C. 
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ficiant qua fidem faciant peractae tumulationis, primus coram Reve
renda Camera Apostolica, alter coram Praefecto Cubiculi.24

31. Si contingat Romanum Pontificem extra Urbem supremum diem 
obire, S. Cardinalium Collegii erit omnia opportune disponere pro 
digna ac decora translatione cadaveris ad Vaticanam Basilicam S. 
Petri.

TITULUS II

DE ELECTIONE ROMANI PONTIFICIS

CAPUT I

De electoribus Romani Pontificis

32. Ius eligendi Romanum Pontificem ad S. R. E. Cardinales unice 
et privative pertinet, excluso prorsus atque remoto quolibet cuiuspiam 
alterius Ecclesiasticae dignitatis, aut laicae potestatis cuiuslibet gradus 
et ordinis interventu.1

33. Si quando contingat ut Romanus Pontifex decedat, perdurante 
celebratione alicuius Concilii generalis, sive Romae illud habeatur, sive 
in alio quovis orbis terrarum loco, electio novi Pontificis ab uno S. R. E. 
Cardinalium Collegio semper et exclusive fieri debet, minime vero ab 
ipso Concilio, cuius acta quae quomodocumque privativum ius Sacri 
Cardinalium Collegii auso temerario labefactare viderentur, ipso iure 
irrita declaramus, atque etiam omnino exclusis ab eadem electione pe
ragenda quibuslibet aliis personis cuiusvis, licet ipsius Concilii, aucto
ritate forte deputandis, praeter Cardinales praedictos. Quin imo, ut in 
eiusmodi electione memorati Cardinales, omni prorsus impedimento sub
moto et quavis perturbationum et dissidiorum occasione sublata, libe
rius et expeditius procedere queant, ipsum Concilium in quibuslibet 
statu et terminis exsistat, statim ab accepto certo nuntio demortui Pon
tificis, suspensum ipso iure intelligi debet, adeo ut, nulla prorsus in- 
teriecta mora, cessare statim debeat a quibuslibet conventibus, congre
gationibus et sessionibus, et a quibusvis decretis seu canonibus confi
ciendis, sub poena nullitatis eorumdem, nec ob quamlibet causam, 
etiamsi gravissima et speciali mentione digna videatur, ulterius progredi, 
donec novus Pontifex canonice electus illud reassumi et continuari 
iusserit.2

’Pii IX.Const. In hac sublimi, x kal. Septembr. 1871 et Consulturi, 10 
Oct. 1877; Leonis XIII Const. Praedecessores Nostri.

*Pii IX Const. Cum Romanis Pontificibus, pridie Nonas Dec. 18G9; Coti. 
I. C. can 229.
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34. Nullus Cardinalium, cuiuslibet excommunicationis, suspensionis, 
interdicti aut alius ecclesiastici impedimenti praetextu vel causa a Summi 
Pontificis electione activa et passiva excludi ullo modo potest; quas 
quidem censuras ad effectum huiusmodi electionis tantum, illis alias in 
suo robore permansuris, suspendimus.3

35. Postquam aliquis S. R. E. Cardinalis in Consistorio creatus et 
publicatus fuit, is statim vocem et ius eligendi Pontificem habet, et con
sequenter etiamsi cardinalitius galerus nondum illi traditus sit, neque os 
clausum, vel si clausum fuerit, nondum tamen apertum sit. Etenim 
huiusmodi claudendi oris ritus ad praecipuam Cardinalium facultatem, 
quae circa Summi Pontificis electionem versatur, non pertinet, sed 
caeremonia quaedam est, ea de causa introducta, ut Cardinales, ante
quam in Consistoriis et Congregationibus suffragium ferant, de mo
destia, quae ab ipsis in his et aliis actibus adhiberi debet, quodammodo 
admoneantur.4

36. Cardinales canonice depositi, vel qui dignitati cardinalitiae, con
sentiente Romano Pontifice, renuntiaverunt, nullum ius ad electionem 
habent. Immo, Sede vacante, nec potest S. Collegium restituere et habili- 
tare Cardinales per Papam privatos seu depositos, ne ad vocem quidem.3

37. Statuimus etiam, ut cum Pontificem de hac vita migrare conti
gerit, praesentes Cardinales expectare debeant absentes per quindecim 
tantummodo solidos dies, facta tamen potestate S. Cardinalium Col
legio ingressus in Conclave etiam per alios duos tresve dies proferendi, 
ea tamen lege ut decem et octo ad summum diebus elapsis,0 quibus exse
quiae defuncti Pontificis celebrantur, Cardinales, quotquot praesentes 
aderunt, statim Conclave ingredi et ad electionis negotium procedere 
teneantur.7

38. Si tamen Cardinales absentes supervenerint, re integra, id est 
antequam Ecclesiae sit de Pastore provisum, in eodem negotio, in illo 
statu, in quo ipsum invenerint, admittantur.8

39. Omnibus autem Cardinalibus in virtute sanctae obedientiae 
praecipimus et mandamus, ut, postquam per Cardinalem Decanum, vel, 
ipso impedito, per alium Cardinalem, de vacatione Sedis Apostolicae 
certiores facti, atque ad novi Pontificis electionem advocati fuerint, nisi 
legitimo impedimento, a S. Cardinalium Collegio recognoscendo, de-

3Clem. V, cap. 2, Ne Romani, § 4, de elect., I, 3 in Clem.; Pii IV Const. 
In eligendis, § 29; Greg. XV Const. Aeterni Patris, § 22.

‘Pii V decr die 26 lan. 1571; Cacrcmoniale Greg. XV, § Porro; Cod. 
I. C. can. 233, 1.

BBomf. VIII, cap. un., de schismatic., V, 3 in Sext.; Pii IX Litt. Quam
quam, 29 Septembris 1867.

° Pii XI Motu proprio Cum proxime, n. 1.
’Greg X, cap. 3, Ubt perieiilum, § 1, de elect., I, 6 in Sext.; Pii IV 

Const. In eligendis, $$ 2, 3, 5.
•Greg. X, cap. 3, Ubi periculum, § 1, de elect., I, 6 in Sext.



600 PRACTICAL COMMENTARY ON THE CODE

tineantur, indictionis litteris obtemperare, et ad locum eisdem designa
tum pro perficienda Pontificis electione statim se conferre debeant.0

40. Si quis vero forte Conclave intrare noluerit, vel ingressus, absque 
manifesta infirmitatis causa iuramento medicorum et a maiori parte 
Cardinalium approbata, exiverit; tunc, ipso minime requisito, nec in 
eiusdem electionis negotio ulterius admittendo, per alios ad eligendum 
Summum Pontificem libere procedatur. Si vero, infirmitate super
veniente, aliquem eorum e Conclavi exire contingat, ipsa etiam infirmi
tate durante, poterit, eius suffragio non requisito, ad electionem pro
cedi; sed si ad Conclave, post sanitatem sibi redditam, seu ante, redire 
voluerit, rursus admittatur.10

41. Cardinales omnes et singuli, valetudine non impediti, cum tertio 
pulsata per loca solita conclavis campanula fuerit, ad scrutinium con
venire debent; cui legi si quis non obtemperaverit, latae sententiae ex
communicationis poenam incurrat.11

42. Tandem ut normae iam traditae  de ratione vestimentorum qui
bus S. R. E. Cardinales, Sede vacante, uti debent, hic opportune reco
lantur, haec quae sequuntur sunt animadvertenda. Habitus quem vocant 
cardinalitium, eadem Sede vacante, violaceus erit et laneus, sicuti et 
cappa; eiusdemque coloris fascia serica cum floccis aureis, collare, et 
caligae; roehetum adhibebitur simplex, opere pinnato ornatum, tum in 
ore, tum in extremis manicis, quod tamen trium centimetrorum alti
tudinem non excedat; mozzeta sine mantelleto supra roehetum indua
tur ; pileolum et biretum erunt rubri coloris, sed ex lana; galerus usualis 
rubeus; calcei nigri. Cardinales ex Ordinibus monasticis et mendican
tibus assumpti, habitum sibi proprium de more adhibebunt.

12

In Congregationibus generalibus quae ante Conclave celebrantur, 
Cardinales uti debebunt rocheto et mozzeta; itemque rocheto et moz
zeta durantibus scrutiniis in Conclavi: in sacris functionibus quae Cap- 
pellae vocantur, cappam induent.

CAPUT II

De Conclavistis ac de aliis in Conclavi partem habentibus

43. Cuilibet Cardinali in Conclavi liberum sit duobus servientibus 
clericis, vel laicis, vel uno clerico et uno laico, uti; liceat tamen unum

•'Leonis XIII Const. Praedecessores Nostri.
“Greg. X, cap. 3, Ubi periculum, § 1, de elect., I, 6 in Sext.; Pii IV 

Const. In eligendis, $ 4.
11 Greg. XV Const. Aeterni Patris, $ 17.
12 S. Congr. Caeremonialis, Norme ceremoniali per gli Emi Signori Cardi

nali, 6 Gennaio 1943, n. 33.
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tantum eumque laicum in Conclave secum adducere:13 infirmis autem 
et graviter affectis, a maiori parte S. Collegii, vel a Cardinali S. R. E. 
Camerario una simul cum Cardinalibus Capitibus Ordinum, de con
sensu maioris partis S. Collegii, tertius indulgeri potest.14

44. Conclavistae Praelati esse non possunt, neque consanguinei vel 
affines in primo et secundo gradu Cardinalium, etiamsi expensis eorum 
viverent, neque eiusdem Ordinis seu Congregationis religiosae: iis autem 
omnibus ne fas esto in Conclavi aliis Cardinalibus deservire, quamvis 
cum istis nullum sive consanguineitatis sive affinitatis sive religionis 
habeant vinculum. Et de qualitatibus Conclavistarum, qui integritate 
morum, singulari prudentia et insigni erga S. Sedem religione debent 
osse conspicui, Cardinales deputati ante ingressum in Conclave dili
genter inquisitionem habere, et eos approbare, ac post ingressum denuo 
diligenter inquirere debent.15

45. Conclavistae iusiurandum, quod ab ipsis iuxta statutam for
mulam 10 edi debet, serio ac religiose, pro rei gravitate, praestent. 
Quam ob rem S. R. E. Camerarii erit cavere, ut ab ipsis praedictum 
iusiurandum saltem una vel altera die ante ingressum in Conclave emit
tatur, postquam unusquisque eorum eiusdem iurisiurandi momentum 
ac formulae sententiam probe intellexerit.

46. Conclavistae vero, et quicumque alii servientes, e Conclavi, ex 
causa infirmitatis manifestae et notabilis a medicis iureiurando proba
tae, et de consensu deputatorum, quorum etiam conscientiam onera
mus, et non aliter exituri, nullo modo reverti possunt; sed eorum loco, 
si necessitas ferat, alii eodem prorsus tempore, quo infirmi exibunt, 
legitime adprobati et admissi, ac iurisiurandi religione iam adstricti, 
ingrediantur.17

47. Item si quem Cardinalem in Conclavi vita fungi accidat, ipsius 
Conclavistae statim e Conclavi exire debent neque ad alterius Cardi
nalis famulatum in eodem Conclavi assumi poterunt.18

48. S. Collegii quoque Secretarius, itemque Sacri Palatii Apostolici 
Sacrista cum uno vel pluribus, ad S. Collegii arbitrium, Clericis coadiu- 
toribus in officio Sacnstiae, nec non Praefectus Apostolicarum Caere
moniarum et Magistri Caeremoniarum non plures quam sex Conclave 
ingrediantur, muneribus quae ad ipsos pertinent vacaturi.

49. Adsint praeterea unus Religiosus pro confessionibus excipiendis, 
duo Medici, unus Chirurgus, unus Aromatarius cum uno aut duobus 
servientibus, qui omnes a maiori parte Cardinalium vel a Cardinali

u Pii XI Motu proprio Cum proxime, n. II.
11 Pii IV. Const. In eligendis, § 16.
16 Pii IV. Const. In eligendis, $ 17.
“Formula given in footnote to Constitution, p. 79.
17 Pii IV Const. In eligendis, § 24.
“Clem. XII Chirogr. Avendo Noi, n. 16.
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S. R. E. Camerario una simul cum Cardinalibus Capitibus Ordinum, de 
consensu maioris partis Cardinalium, erunt eligendi; aliique Conclavis 
utilitati atque commoditati servientes, qui tamen plures esse non de
bent quam quod necessitas postulaverit,19 quique a Cardinalium Com
missione eligentur (cfr. n. 12<?).

CAPUT in

De ingressu in Conclave 20

50. Exsequiis defuncti Pontificis, ut supra, persolutis, et interim 
Conclavi opportune praeparato, Cardinales, die statuta, in Basilicam 
Sancti Petri, vel alio pro temporis et loci opportunitate, conveniunt, 
ubi per Decanum S. Collegii, vel eo impedito per alium ex antiquio
ribus Cardinalibus, Missa de Spiritu Sancto celebratur, et in fine per 
aliquem Praelatum aut alium virum ecclesiasticum doctum habeatur 
oratio, qua moneantur, ut, sepositis omnibus privatis affectibus, solum 
Deum prae oculis habentes, Sanctae Romanae et universali Ecclesiae 
de Pastore sufficienti et idoneo providere, omni qua possunt brevitate 
et diligentia curent.

51. Re divina peracta, statim, vel, si Patribus potius libuerit, ve
spere, fit ingressus in Conclave. Magister Caeremoniarum Crucem Pa- 
palem ferens, procedit: quem Cardinales sequuntur, Episcopi primum, 
deinde Presbyteri, postremo Diaconi, omnes vestibus et mozzeta vio
laceis laneis cum fascia serica eiusdem coloris et rocheto simplici induti: 
Crucem praecedunt Familiares Cardinalium, et immediate Cantores 
Hymnum Veni, Creator Spiritus cantantes: post Cardinales sequuntur 
Praelati, atque ita ordine procedentes, Conclave ingrediuntur, et cum 
ad Cappellam pervenerint, Cardinalium Decanus apud Altare dicit ora
tionem Deus qui corda fidelium; qua finita et ab Apostolicarum Caere
moniarum Praefecto intimato extra omnes a Sacello, praesens Consti
tutio (praetermissis iis, quae nonnisi res iam peractas respiciunt) iterum 
legitur; ac iusiurandum, iuxta superius praescriptam formam, ab omni
bus Cardinalibus rursus emittitur. Deinde Cardinalis Decanus Cardi
nales omnes brevi sermone convenientibusque verbis ad electionis nego
tium rite et recte peragendum hortatur.

52. His omnibus absolutis, Praelatus secreti Cubiculi Praefectus, 
qui est Gubernator Conclavis, et Mareschallus perpetuus S. R. E., qui 
Conclavis est Custos, iusiurandum emittere debent iuxta statutas for-

’• Pii IV Const. In eligendis, $18; Clem. XII Const. Apostolatus offi
cium. 6 13.

20Cfr. Caeremoniah* Greg. XV.
21 Formula given in footnote (A.A.S., XXXVIII, p. 81'1 
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mulas21 coram Cardinali Decano, praesentibus omnibus Cardinalibus, 
idemque praestant Praelati, quibus Rotarum Conclavis custodia con
creditur, videlicet, Archiepiscopi et Episcopi Pontificio Solio Assisten
tes, Protonotarii Apostolici de numero Participantium, Auditores S. R. 
Rotae et Praelati Clerici Reverendae Camerae Apostolicae.22

53. His expletis, Cardinales ad cellas, sorte inter eos distributas, 
divertunt, exceptis Cardinalibus in unoquoque Ordine prioribus et Car
dinali S. R. E. Camerario, qui in Sacello remanent ut ad clausuram 
Conclavis procedant.

Interim vero Officiales Conclavis et alii in Conclavi servientes iusiu- 
randum iam emissum (cfr. n. 45) iuxta praescriptas formulas iterum 
praestant coram S. Collegii Secretario, adstante Apostolicarum Cae
remoniarum Praefecto, ad rem deputatis a Cardinali S. R. E. Came
rario, coram quo antea et ab ipsis iusiurandum emittendum est.23

54. Tandem postquam ter, iussu Cardinalis Decani, campanula per
sonata fuerit, exclusis omnibus, qui in Conclavi remanere non debent, 
facibus accensis, tres Cardinales Capita Ordinum et S. R. E. Came
rarius, una cum Secretario Conclavis, Apostolicarum Caeremoniarum 
Praefecto et Magistris, nec non Architecto Conclavis, latebras et angu
los omnes Conclavis diligenter perquirant, ne quis ex iis, qui esse in 
Conclavi prohibentur, intus remanserit; post haec autem Conclave intus 
claudatur et claves Cardinali S. R. E. Camerario et Apostolicarum Cae
remoniarum Praefecto concredantur. In Conclavi autem esse possunt 
Familiares Cardinalium et alii Officiales et Ministri Conclavis, quos 
superius recensuimus; omnium autem istorum Conclavistarum recogni
tio fieri debet, ne quis inter illos forte sit ex iis, qui in Conclavi esse non 
possunt: quae recognitio, ut certius fiat, iubentur Conclavistae omnes 
intrare Cappellam, et postea singillatim recensentur.

55. Eodem tempore quo intus, Conclave et extra claudatur a Gu
bernatore et a Mareschallo Conclavis, cum suo uniuscuiusque comitatu, 
necnon a Decano Praelatorum Clericorum Reverendae Camerae Apos
tolicae cum Seeretario-Cancellario, a Cardinali S. R. E. Camerario 
deputato, cum Magistris Caeremoniarum et Architectis, debitis antea 
adhibitis diligentiis et explorationibus: claves autem Mareschallo-Cus- 
todi adsignentur.

5G. Utriusque peractae clausurae instrumentum respective conficia
tur, unum a Praefecto Apostolicarum Caeremoniarum, a Secretario 
Conclavis et ab ipso Caeremoniarum Praefecto, Notarii munere fun
gente, subsignandum, testibus adhibitis duobus Caeremoniarum Magis
tris; aliud ab aliquo e Praelatis Clericis Rev. Camerae Apostolicae simul 
cum Seeretario-Cancellario a Cardinali S. R. E. Camerario deputatis,

-Pii XI Const. Ad incrementum, nn. XXXVII, LXX, CIII.
21 Formula given in footnote of Constitution (ibid., p. 82). 
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et quidem in aedibus Mareschalli Conclavis, adstantibus et subscribenti
bus ipso Mareschallo, Praelato Gubernatore Conclavis, Commissario 
Generali eiusdem Conclavis, qui debet esse unus e Collegio Advocatorum 
Aulae Consistorialis,24 et Gubernatore Civitatis Vaticanae.25

CAPUT IV

De clausura Conclavis, ac de secreto servando in iis 
omnibus quae in Conclavi aguntur

57. Electio Summi Pontificis fieri debet in Conclavi, et eo clauso,  
sublata tamen nullitate electionis a Gregorio XV (vel alio quovis de
creto pontificio) hac de re statuta.

26

58. Tenentur quoque Cardinales pro tempore deputati, per se vel 
per alios, cellas Cardinalium et alia Conclavis loca saepius visitare 
et diligenter perquirere, ne Conclavis clausura ullo modo violetur. Et 
si quid tale deprehensum fuerit, auctores e Conclavi expellantur et 
gravibus poenis futuri Pontificis arbitrio plectantur.27

59. Clauso Conclavi, nulli ad colloquium cum Cardinalibus vel aliis 
in Conclavi partem habentibus admittantur, nisi praesentibus Prae
latis, quibus Conclavis custodia concreditur, et nisi voce et idiomate 
intelligibili loquantur. Et si quis forte (quod absit) clam ipsum Con
clave ingrediatur, omni honore, gradu, atque officio et beneficio ipso 
facto privatus existat.28

60. Volumus item ut epistolae, aut cuiusvis generis scripta, etiam 
typis edita, tum ad eos, qui in Conclavi sunt (non exceptis ipsis S. R. E. 
Cardinalibus), tum praesertim e Conclavi ad eos, qui foris sunt, mitti 
nullatenus possint, nisi prius omnia et singula S. Collegii Secretarii, ac 
simul Praelatorum, qui ad custodiam Conclavis deputati sunt, examini 
atque inspectioni subiiciantur. Ab hac regula tamen excipitur litterarum 
commercium, quod liberum erit atque expeditum, inter Officium Sacrae 
Poenitentiariae et Cardinalem Poenitentiarium Maiorem in Conclavi 
degentem; eaeque litterae, sigillo Officii munitae, nulli examini et in
spectioni erunt obnoxiae.20 Absolute autem omnibus interdicimus, ne 
ephemerides quotidianae vel periodicae extra Conclave et in Conclave

24 Bened. XIV Const. Inter conspicuos, iv kal. Septembr. 1744, $ 31.
“Cfr. Pii XI Const. Ad incrementum, n. CII.
“Greg. X cap. 3, Ubi periculum, § 1, de elect., I, 6 in Sext.; Greg. XV 

Const. Aeterni Patris, § 1.
21 Pii IV Const. In eligendis, § 15.
28 Greg. X cap. 3, Ubi periculum, $ 1, de elect., I, 6 in Sext.; Pii IV 

Const. In eligendis, $ 19.
» Pii XI Const. Quae divinitus, n. 12.
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mittantur. Qui vero contra omnia superius enunciata fecerint, poenae 
excommunicationis latae sententiae subiaceant.30

61. Praeterea, uti iam in supra relatis, tam pro S. R. E. Cardinali
bus quam pro Conclavistis, iurisiurandi formulis expressum est, severe 
praecipimus et mandamus ut ab omnibus in Conclavi partem habentibus 
secretum religiosissime servetur in iis omnibus, quae ad electionem 
Romani Pontificis pertineant, et in iis quae in Conclavi, seu in loco 
electionis agantur. Hinc quaecumque directe vel indirecte secretum 
violare quomodolibet poterunt, sive verba, sive scripta, sive signa, aut 
alia quaevis, omnia vitare et cavere omnino tenentur,  ita ut hanc legem 
violantes excommunicationem latae sententiae incurrant, a qua, sicut ab 
alia quavis et contra quoslibet in hac Constitutione imposita et irrogata, 
seu infra imponenda et irroganda, poena excommunicationis, a nullo, 
ne a Maiori quidem Poenitentiario, cuiuslibet facultatis vigore, prae
terquam a Romano Pontifice, nisi in mortis articulo, absolvi possint.

31

32
62. Specialiter autem, sub eiusdem excommunicationis poena, Car

dinales prohibemus, ne suis Familiaribus seu Conclavistis vel aliis 
quibusvis ea pandant, quae scrutinium directe vel indirecte respiciant, 
itemque quae in Cardinalium Congregationibus, sive ante Conclave 
sive ipso durante habitis, de Pontificis electione acta vel decreta sint.

63. Insuper praecipimus, graviter onerata ipsorum conscientia, 
S. R. E. Cardinalibus ut secretum huiusmodi servetur etiam post pe
ractam novi Pontificis electionem, neque ullo modo ipsum violari li
ceat, nisi ab eodem Pontifice peculiaris ad hoc facultas aut expressa 
dispensatio concessa fuerit. Quod praeceptum extendi volumus ad alios 
omnes, qui in Conclavi partem habuerunt, si quid forte, bona vel mala 
fide, de iis, quae in Conclavi gesta sint, cognoverint.

64. Tandem, ut secreto servando strictius consulatur, omnino pro
hibemus ne in Conclave introducantur, sub quocumque praetextu, 
instrumenta quae dicunt telegraphica, telephonica, microphonica, radio- 
phonica, photographica, cinematographica et alia huiusmodi.

CAPUT V

De forma electionis33

65. Mane sequenti, post clausum praecedenti nocte Conclave, ac 
post solitum campanulae sonum, conveniunt Cardinales in eo prae-

“Greg. X cap. 3, Ubi periculum. $ 1, de elect., I, 6 in Sext.; Pii IV 
Const. In eligendis, § 20; Clem. XII Const. Apostolatus oflicium, § 11.

“Greg XV const. Aeterni Patris, § 20.
“Greg. XV Const. Aeterni Patris, § 19.
“Cfr. Caeremoniale Greg. XV.
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sentes, qui infirmitate non sunt impediti, ad designatum Sacellum, et 
ibi celebrata consueta Missa, et facta Cardinalium Communione, qui 
se a Sacro peragendo quavis de causa sponte abstinuerint 34 ac postea 
a Sacrista recitato Hymno Veni, Creator Spiritus cum oratione de 
Spiritu Sancto, necnon a Praefecto Apostolicarum Caeremoniarum in
strumentis perlectis utriusque Conclavis clausurae, statim ad negotium 
electionis procedere debent, quod quidem uno tantum ex tribus, qui 
infra exponuntur, modis sive formis peragendum est, alioquin electio 
nullitatis vitio subiacet.

66. Primus modus est, qui quasi per inspirationem vocatur, quando 
scilicet omnes Cardinales, quasi afflati Spiritu Sancto, aliquem unani
miter et viva voce, libere ac sponte Summum Pontificem proclamant; 
circa quem modum infrascripta notanda sunt.

Primum, haec forma electionis adhiberi potest solum in Conclavi, 
et eo clauso. Secundo, debet fieri electio secundum hanc formam ab 
omnibus et singulis Cardinalibus in Conclavi praesentibus, etiam iis, 
qui ob infirmitatem in cellis detinentur. Tertio, communiter, et nemine 
eorum dissentiente. Quarto, nullo praecedente de persona speciali 
tractatu, per verbum “eligo” intelligibili voce prolatum, aut scripto 
expressum, si voce non possit proferri. Exemplum autem huius, potest 
esse huiusmodi. Si quis e Patribus clauso Conclavi, nullo, ut prae
fertur, praecedente speciali tractatu, diceret: “Reverendissimi Domini, 
perspecta singulari virtute et probitate Reverendissimi Domini N. indi
carem illum eligendum esse in Summum Pontificem, et ex nunc ego 
ipsum eligo in Papam.” Deinde hoc audito, si ceteri Patres, nemine ex
cepto, sequentes primi sententiam eodem verbo “eligo” intelligibili voce 
prolato, aut, si non potest, in scriptis expresso, eumdem N., de quo nul
lus specialis tractatus praecessit, communiter eligerent, ipse N. esset ca
nonice electus et verus Papa secundum hanc electionis formam, quae 
dicitur per inspirationem.

67. Secundus modus est per compromissum, quando scilicet in qui
busdam peculiaribus rerum adiunctis, Cardinales ad electionem per 
hanc formam seu viam procedere volentes, committerent aliquibus ex 
Patribus eligendi potestatem, ut vice omnium Ecclesiae Catholicae pro
videant de Pastore, cuius formae praxis debet esse huiusmodi. Primo 
omnes et singuli Cardinales in Conclavi clauso praesentes, nemine eorum 
dissentiente, in aliquos ex Patribus (i.e. in tres vel quinque vel septem, 
non in minorem vel maiorem numerum) compromissum faciunt, exempli 
gratia in hanc formam: “In nomine Domini, Amen. Anno etc. mense 
etc. die etc. Nos Episcopi, Presbyteri et Diaconi S. R. E. Cardinales 
omnes et singuli in Conclavi existentes, videlicet N. N. (et singillatim 
omnes nominentur Cardinales) elegimus, et eligimus per viam proce-

** Pii XI Motu proprio Cum proxime, n. III.
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•iere compromissi, et unanimiter et concorditer nemine discrepante, 
eligimus compromissarios N., N. et N. Cardinales, etc., quibus damus 
plenariam facultatem et potestatem providendi S. R. E. de Pastore sub 
hac forma videlicet” (Hic necesse erit ut Cardinales Compromittentes 
exprimant modum et formam secundum quam Compromissarii de
bent eligere, et secundum quam electus debet censeri verus et legi
timus Papa, ut puta si electi sint tres Compromissarii, declarandum 
est an ad hoc ut electio sit valida, prius proponere debeant S. Col
legio personam ab ipsis nominandam ad Pontificatum, an vero abso
lute debeant electionem peragere; an omnes tres debeant convenire in 
unam personam; an vero sufficiat, quod duo in unam concordent, et 
an debeant nominare aliquem de Collegio, vel etiam aliquem extra 
Collegium, et alia his similia). His autem, vel aliis similibus expressis, 
addi compromisso debet tempus, ad quod usque volunt Cardinales po
testatem Compromissarios habere eligendi, et postea subiunguntur haec 
verba: “Et promittimus nos illum pro Romano Pontifice habituros, 
quem DD. Compromissarii secundum formam praedictam duxerint 
eligendum,” vel alia ad formam Compromissariis praescriptam accom
modata.

Secundo, completo huiusmodi mandato, Compromissarii ad partem 
in aliquo loco separato et clauso se conferunt, et de electione facienda 
tractant, et debet inter eos praemitti protestatio, quod per quamcum- 
que prolationem verborum suum dare consensum non intelligunt, nisi in 
scriptis illum expresse ponant. Et haec protestatio necessaria est inter 
Compromissarios, ut verbis humanis et reverentialibus inter se, sine 
praeiudicio, uti possint.

Tertio, facta per Compromissarios electione secundum formam eis 
praescriptam, et in Conclavi promulgata, electus per huiusmodi viam 
compromissi, est canonicus et verus Papa.

68. Tertius et ordinarius modus, seu forma electionis Romani 
Pontificis est, quae vocatur per scrutinium. Qua in re plenissime 
confirmamus legem iam latam ac per plura deinde saecula semper re
ligiosissime servatam, qua nempe statutum est ut ad validam Romani 
Pontificis electionem requirantur duae saltem ex tribus partibus suffra
giorum,  eandem tamen modo innovamus quatenus decernimus ut 
duabus ex tribus suffragiorum partibus unum insuper addatur suf
fragium, alioquin electio sit ipso i ure nulla atque irrita, ita ut ille 
tantummodo Romanus Pontifex habendus sit in quem duae saltem ex 
tribus partibus Cardinalium, uno plus, in Conclavi praesentium per 
secreta schedularum suffragia convenerint.

35

Quod autem decretum inducendum et observandum iubemus ul quae-

33 Alex. Ill in Conci]. Later, cap. 6, Licet de vitanda, de elect., I, 6; Greg. 
XV Const. Aeterni Patris, § 1.
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libet praecaveatur occasio dubitandi ne in duabus tertiis partibus suf
fragiorum suffragium ipsius Electi numerari queat, cum nemo unquam 
sive scrutinii sive compromissi via procedatur, seipsum eligere, seu suf
fragium sibi dare ullatenus possit: electi tamen persona, si in Conclavi 
sit, debeat in numerum Cardinalium computari.30

69. Scrutinii autem ritus continet tres actiones: alteram, quae ante- 
scrutinium, alteram, quae scrutinium, et tertian, quae post-scrutinium 
appellari potest.

70. Antescrutinii actus sunt quatuor, videlicet: praeparatio schedu
larum; extractio Scrutatorum, Deputatorum pro votis infirmorum et 
Recognitorum, per sortem; scriptio schedularum; earum complicatio.

71. Schedularum praeparatio et distributio ad Magistros Caeremo
niarum pertinet, qui eas singulis Cardinalibus saltem duas vel tres 
distribuent.

72. Forma autem schedulae, quoad eius figuram attinet, erit altera 
parte latior hoc est plus lata, quam longa. In medio autem anterioris 
eius partis, continere debet haec verba, typis impressa, ubi fieri potest, 
alioquin unius manu scripta:

EU go in Summum Pontificem Reverendissimum Dominum meum D. 
Cardinalem........................................................................................................

73. Secundus actus antescrutinii est extractio Scrutatorum, Depu
tatorum pro votis infirmorum, et Recognitorum: quae extractio, an
tequam ad scretinium procedatur, sorte facienda est, hoc modo. In uno 
sacculo, aut vase, publice ponantur tot schedulae, vel si magis placet, 
spherulae lignease palam numeratae, quot sunt Cardinales praesentes 
in Conclavi cum eorum" nominibus: deinde per ultimum Diaconum 
extrahantur primo Scrutatores tres, postea tres Deputati pro votis in
firmorum, qui brevitatis gratia Infirmarii appellari possunt, ac tandem 
Recognitores, de quorum omnium officio inferius suo loco scribetur. 
Quod si in extractione Scrutatorum, Infirmariorum et Recognitorum, 
extracti fuerint Cardinales, qui ob infirmatatem aliudve impedimentum 
muneribus praedictis satisfacere non possint, alii non impediti, loco 
illorum, extrahantur. Peracta vero extractione, schedulae, seu spherulae 
eorum, qui extracti fuerunt, in sacculum, seu in vas iterum conficiantur.

74. Tertius actus antescrutinii est schedularum scriptio. Hic, ante
quam, videlicet, Cardinales nomen eligendi in schedulis scribere coe
perint, Seeretarius S. Collegii et Magistri Caeremoniarum debent ab 
aula discedere, ita ut tempore scrutinii Cardinales soli in Cappella 
remaneant.

Porro, post eorum egressum ex aula, ultimi Cardinalis ordinis 
Diaconorum erit ostium Cappellae claudere: ac generatim ipsum, quo
tiescumque opus fuerit, aperire et claudere, exempli gratia, quum Car-

* Greg. XV Const. Aeterni Patris, § 2.
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dinales Infirmarii ad vota infirmorum colligenda pergunt ac postea 
quum ad Cappellam redeunt, vel ob quamcumque aliam necessitatem.

75. Schedularum scriptio ab unoquoque Cardinali secreto fiet, in 
media parte schedulae scribendo nomen illius, quem eligit, charactere 
tamen, quantum fieri potest, alterato, ne manus scribentis facile cognosci 
possit; et caveat ne plura nomina in schedula scribat, quia suffragium 
esset nullum.

76. Quartus actus antescrutinii est schedularum complicatio, quae 
fiet in medio uniuscuiusque schedulae, ita ut schedula ipsa fere ad 
latitudinem pollici redigatur, prout ex figura, quae hic exempli gratia 
ponitur, conspici potest.37

Haec de antescrutinio sufficiant; ceterum, quod attinet ad Cardi
nales infirmos, aut aliter impeditos, inferius suo loco dicetur.

77. Sequitur secunda actio, quae nomine scrutinii appellata fuit. 
Octo sunt huius actionis actus, videlicet: delatio schedulae, iurisiurandi 
praestatio, positio schedulae in calicem, schedularum mixtio, earum nu
meratio, scrutinii publicatio, schedularum in filum insertio, earum 
depositio seorsum.

78. Delatio schedulae, et duo sequentes actus, qui melius simul de
scribuntur ob eorum connexionem, hoc modo fient. Quilibet Cardinalis, 
ordine praecedentiae servato, propriam schedulam, postquam illam 
scripserit et complicaverit, duobus primis digitis dexterae manus sumet, 
ac elevata manu palam deferet ad Altare, penes quod stant Scruta
tores, et in quo est calix magnus ad recipiendas schedulas paratus et 
patena coopertus; ibique genuflectens, aliquantulum orabit; deinde sur- 
gens, alta et intelligibili voce, iurabit in hanc formam, quae in tabella 
super Altari posita descripta habetur:

Testor Christum Dominum, qui me iudicaturus est, me eligere, quem 
secundum Deum iudico eligi debere.

Post haec schedulam in patenam ponet, et per patenam mittet in 
calicem; quo facto inclinabit se ad Altare, et ad suum locum revertetur.

79. Haec servanda erunt, si Cardinalis ad Altare pergere possit: 
nam si ob infirmam valetudinem non possit, et praesens in Cappella 
sit, ultimus Scrutator ad eum accedet; et Cardinalis infirmus, postquam 
schedulam in loco suo, secreto, ut supra dictum est, confecerit, praevio 
iureiurando praedicto, ipsam complicatam eidem Scrutatori tradet, qui 
eam palam deferet ad Altare, et sine oratione et iureiurando in patenam 
ponet, et per eam in calicem mittet.

80. Si vero aliqui Cardinales infirmi sint in suis cellis, tres Car
dinales Infirmarii, ut supra extracti, ad eos accedent cum capsula alti
tudine unius palmi, in cuius superiori parte sit rima, seu foramen, eius 
magnitudinis, ut per illud schedula complicata possit per suam lati-

* Sample of ballot given in Constitution (A.A.S., XXXVIII, p. 89). 
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tudinem intus capsulam transmitti; quam capsulam antequam Scruta- 
tores Infirmariis tradant, palam aperient, ut ceteri Cardinales possint 
eam inanem et vacuam conspicere, deinde claudent, et elavem ponent 
super Altare; deinde Infirmarii cum capsula clausa, et cum parvo disco 
sufficientes schedulas continente, ad unumquemque eorum accedent; et 
infirmi acceptas ex disco schedulas secreto scribent et complicabunt, 
et praevio iam dicto iureiurando in capsulam per rimam mittent; quod 
si infirmi scribere non possint, sive aliquis ex tribus Cardinalibus In
firmariis, sive alius ex ordine tamen clericali, cuiuslibet Cardinalis 
infirmi vel Infirmariorum arbitrio deligendus, praestito de secreto ser
vando in manibus ipsorum Infirmariorum iureiurando,38 praedicta 
faciet: atque hi advertere debent quod non solum iurisiurandi vinculo 
tenentur servare secretum, sed etiam in excommunicationem latae sen
tentiae, si contrafecerint, incurrent. His peractis, Infirmarii ad Cap- 
pellam revertentur cum capsula, quam Scrutatores aperient, et schedulas 
in ea contentas palam numerabunt: et tot repertas, quot sunt infirmi, 
ponent singillatim in patenam, et per patenam simul omnes in calicem.

38 Formula of oath given in footnote of Constitution (A.A.S.. XXXVIII, 
p. 91).

Ne autem nimis in longum protrahatur scrutinii actio, Infirmarii 
poterunt proprias schedulas post Decanum conficere et in calicem 
ponere, deinde dum ceteri Cardinales scrutinium agunt, ad infirmos 
pergere ad accipienda eorum suffragia eo modo, quo proxime ante 
dictum est.

81. Quartus actus scrutinii est schedularum permixtio, quae fiet per 
primum Scrutatorem, calice in quo ipsae schedulae positae fuerunt, 
patena cooperto, pluries agitato.

82. Quintus actus est numeratio schedularum, quae palam fiet per 
ultimum Scrutatorem, capiendo singillatim unamquamque schedulam 
ex calice, eamque ponendo in alium, qui ad hoc paratus sit, calicem 
vacuum. Quod si numerus schedularum non respondeat numero Car
dinalium, omnes comburendae sunt, et iterum, idest secunda rice, ad 
suffragia statim est deveniendum. Si vero numerus schedularum nu
mero Cardinalium respondeat, prosequendi sunt alii actus scrutinii.

83. Sextus actus est publicatio scrutinii, quae per Scrutatores, qui 
sedent ad mensam ante Altare positam, fiet hoc modo. Primus Scru
tator accipiet unam schedulam, eamque explicabit, et viso in ea sche
dula electi nomine, eam tradet secundo Scrutatori, qui pariter, eodem 
electi nomine perspecto, eamdem tradet tertio, qui illam alta et intel- 
ligibili voce perleget, ut omnes Cardinales praesentes notare possint 
suffragium in folio impresso, quod penes se habebunt cum nominibus 
omnium Cardinalium: notabit autem iuxta nomen Cardinalis ex sche
dula recitati. Idem faciendum erit de ceteris schedulis in calice positis, 
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usque ad ultimam. Quod si in scrutinii publicatione inveniant Scruta
tores duas schedulas ita complicatas ut ab uno tantum datas fuisse 
appareat, si quidem unus et idem in utraque electus fuerit, schedulae 
praedictae habebuntur et notabuntur pro uno suffragio, si vero diversi 
fuerint nominati, neutrum suffragium validum erit; scrutinium tamen 
neutro casu Vitiatur. Ceterum suffragia praedicta, finita scrutinii pu
blicatione, a Scrutatoribus iuxta nomina Cardinalium, qui ea obtinue
runt, in unam summam redigentur, vel in separato folio notabuntur, 
hoc modo: Reverendissimus D. Cardinalis A habet suffragia 20, et 
Reverendissimus D. Cardinalis B habet suffragia 15, et sic de aliis; quod 
fit ne Cardinales, cum opus est, cogantur semper numerare suffragia, 
quae iuxta nomina Cardinalium notarunt.

84. Septimus actus scrutinii est schedularum in filum insertio, quae 
ut schedulae ipsae cautius conservari possint excogitata fuit. Haec 
autem insertio fiet per ultimum Scrutatorem, inserendo schedulam 
unamquamque, postquam eam perlegerit, acu cum filo ad hunc effectum 
parato, in loco, ubi est verbum Eligo.

85. Octavus et postremus scrutinii actus est depositio schedularum 
seorsum, quae similiter fiet per ultimum Scrutatorem, qui, finita 
insertione omnium schedularum in filum, capita fili nodo iunget, et 
schedulas omnes ita colligatas in alium calicem vacuum, vel in mensa 
seorsum ponet.

86. Sequitur tertia et postrema actio, quae postscrutinium appel
lata fuit, cuius actus tres sunt, videlicet: numeratio suffragiorum, eorum 
recognitio, et schedularum combustio.

Primus itaque actus est numeratio suffragiorum, quae fiet per Scru
tatores semper sive secuta sit electio, sive non: et si quidem secuta 
non sit electio, ut sciatur, quod in eo scrutino non habetur Papa; si 
vero secuta sit, ut constet de canonica Pontificis electione. Fiet autem 
haec numeratio suffragiorum hoc modo. Scrutatores in unam summam 
redigent suffragia, quae quilibet nominatus in Pontificem obtinuit, et 
si invenerint nullum ex nominatis ad duas tertias partes suffragiorum, 
uno insuper addito suffragio, pervenisse, non habetur Papa in illo scru
tinio; si vero invenerint aliquem ex nominatis duas saltem tertias partes 
suffragiorum, uno insuper addito suffragio, obtinuisse, electio Papae 
habetur, et quidem canonice valida.

Secundus actus postscrutinii est recognitio, quae per Recognitores, 
sive secuta sit electio, sive non, fiet inspiciendo tam schedulas scrutinii, 
quam suffragiorum annotationes factas per Scrutatores, ut per huius- 
modi recognitionem constare possit an Scrutatores sincere et fideliter 
muneri suo satisfecerint.

Tertius, et postremus actus postscrutinii est combustio omnium 
schedularum, quae semper et palam per Scrutatores fiet, statim post 
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recognitionem, sive electio sit secuta, sive non, antequam Cardinales 
discedant ab aula, arcessitis interim ab ultimo Cardinali Diacono, et 
adiuvantibus, Secretario Conciaris et Praefecto cum Magistris Caere
moniarum. Si tamen secundum scrutinium, iuxta ea quae inferius 
praescribentur, peragendum sit, tunc combustio schedularum primi scru
tinii nonnisi in fine una cum schedulis secundi scrutinii facienda erit.

87. Omnibus et singulis Cardinalibus in virtute sanctae oboedien
tiae praecipimus ut, ad secretum tutissime servandum, omne genus 
scripturas quas de exitu uniuscuiusque scrutinii apud se habeant, una 
cum schedulis comburendas tradant.

88. In Praedecessorum Nostrorum, ac praecipue Gregorii XV, Con
stitutionibus, ad expeditiorem electionem habendam statutum fuerat 
ut, scrutinio publicato, si electio per consensum tunc duarum tantum 
partium in eo facta non fuerit, statim antequam ad alios actus devenire
tur, Cardinales possent, semel in quolibet scrutinio, accedere alicui ex 
illis, qui in eodem scrutinio saltem unum suffragium validum obtinuis
sent, dummodo is non esset, qui ab ipsomet Cardinali fuerat in scruti
nio nominatus. Cum tamen huiusmodi forma accessus non parum esset 
ad exequendum difficilis, praesertim quoad ea, quae schedularum inspec
tionem, aperitionem et collationem spectabant, immo cum in praesens, 
attenta nova schedularum forma per Nos inducta, fere impossibilis 
evaderet, Nos, Praedecessoris Nostri Pii X ordinationem confirmantes, 
qui et huic incommodo occurrere et nihilominus optatae electionis ac
celerationi nullimode officere cupiit, iterum statuimus ac praescribimus 
ut loco ipsius accessus, semel tam mane quam vespere, post completum 
iuxta huc usque exposita scrutinium, si quidem in eo secuta non sit 
electio, Cardinales statim ad novum scrutinium peragendum procedere 
debeant, in quo rursus suffragia sua ferant, iis, quae in primo scru
tinio lata sunt, minime computatis. Volumus autem ut in hoc secundo 
scrutinio iidem ac in primo ritus serventur, ita tamen ut Cardinales 
non teneantur novum emittere iusiurandum, neque novos eligere Scru
tatores, Infirmaries et Recognitores, sed quae in primo scrutinio quoad 
haec praestita sunt, sine renovatione valeant etiam pro secundo.

89. Et haec omnia, quae de scrutinii ritibus sunt exposita, servanda 
erunt diligenter a Cardinalibus in omnibus scrutiniis, quae singulis 
diebus peragi debent mane post solitam Missam, et Hymnum Veni, 
Creator Spiritus cum oratione de Spiritu Sancto, et post meridiem, 
hora opportuna, pariter post Hymnum Veni, Creator Spiritus et ora
tionem de Spiritu Sancto.39

90. Quod si electio aliter celebrata fuerit, quam in scrutinio per 
secreta schedularum suffragia duarum ex tribus partibus Cardinalium 
in Conclavi praesentium, uno insuper addito suffragio; vel per viam

"Greg. XV Const. Aeterni Patris, $ 17.
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compromissi ab omnibus Cardinalibus similiter in Conclavi praesenti
bus, nemine dissentiente, initi et ita ut nemo seipsum elegerit; vel quasi 
per inspirationem, nullo praecedente de persona speciali tractatu, 
omnium pariter Cardinalium praesentium in Conclavi, communiter, ne
mine itidem dissentiente, per verbum “eligo” intelligibili voce prola
tum aut scripto, si voce non potuerit, expressum; nulla sit et invalida 
eo ipso absque ulla declaratione, et ita electo nullum ius tribuat.40

91. Quae de praecedentibus electionem et de ipsa electione Romani 
Pontificis hactenus dicta sunt, haec omnia servanda esse declaramus 
etiam si contingat vacationem Sedis Apostolicae occurrere per renunti
ationem Summi Pontificis.

CAPUT VI

De iis, quae servanda vel vitanda sunt in electione 
Romani Pontificis

92. Simoniae crimen, tam divino quam humano i ure detestabile, in 
electione Romani Pontificis omnino sicut reprobatum esse constat, ita 
et Nos reprobamus atque damnamus,  huiusque criminis reos poena 
excommunicationis latae sententiae innodamus; sublata tamen irrita
tione electionis simoniacae, quam Deus avertat, a Iulio II (vel alio 
qualicumque decreto pontificio) statuta, ut praetextus amputetur im
pugnandi valorem electionis Romani Pontificis.

41

93. Item sub eadem poena excommunicationis latae sententiae pro
hibemus ne quis, etiamsi Cardinalatus honore fulgeat, vivente Romano 
Pontifice et eo inconsulto, tractare de ipsius Successoris electione, aut 
aliquod suffragium polliceri, vel hac de causa privatis conventiculis 
factis aliquid deliberare et decernere praesumat.42

94. Quae autem a Praedecessoribus Nostris et praesertim a Pio X  
de civili Veto seu Exclusiva, uti vocant, in electione Summi Pontificis 
edicta et sancita fuerunt, ut omni externo interventu remoto, plenae 
libertati in Summo Pastore eligendo consulatur, ea omnia, hic omni 
ex parte atque integre renovantes, confirmata esse volumus. Quamo- 
brem iterum in virtute sanctae oboedientiae, sub interminatione divini 
indicii et poena excommunicationis latae sententiae, omnes et singulos 
S. R. E. Cardinales, tam praesentes quam futuros, pariterque Secre
tarium S. Collegii Cardinalium aliosque omnes in Conclavi partem 
habentes, prohibemus ne, quovis praetextu, a quavis civili potestate

43

40Greg. XV Const. Aeterni Patris, $ 19.
u Iulii II Const. Cum tam divino, xix kal. Febr. 1505.
42 Symmachus Papa in Synod. Rom., c. 2, D. 79; Pauli IV Const. Cum 

secundum Apostolum, xvii kal. Ian. 1558.
“Const. Commissum Nobis, 20 lan. 1904.
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munus recipiant Veto sive Exclusivam, etiam sub forma simplicis de
siderii, proponendi, ipsumve hoe Veto, qualibet ratione sibi cognitum, 
patefaciant sive universo Cardinalium Collegio simul congregato, sive 
singulis purpuratis Patribus, sive scripto, sive ore, sive directe ac 
proxime, sive oblique ac per alios, sive ante Conclave sive ipso perdu
rante. Quam prohibitionem extendi volumus ad omnes interventus, in
tercessiones aliosque modos quoslibet, quibus laicae potestates cuiusli
bet gradus et ordinis voluerint sese in Pontificis electione immiscere.

95. Cardinales praeterea abstineant ab omnibus pactionibus, con
ventionibus, promissionibus aliisque quibuscumque obligationibus, qui
bus adstringi possint ad suffragium alicui vel aliquibus dandum vel 
non dandum; quae omnia et singula, si de facto intervenerint, etiam 
iureiurando adiecto, nulla et irrita, neque ad eorum observantiam quem
quam teneri decernimus, et contra facientes ex nunc latae sententiae 
excommunicationis poena innodamus. Tractatus tamen pro electione 
habendos, Sede vacante, vetare non intelligimus.44

96. Pariter interdicimus ne Cardinales, antequam ad electionem de
veniant, capitula conficiant, seu quaedam communi consensu statuant, 
ad quorum observantiam sese adstringant, si ad Pontificatum assuman
tur; quae item, si de facto intervenerint, etiam iureiurando adiecto, 
nulla et irrita declaramus.43

97. Iisdem denique, quibus Decessores Nostri, vocibus, S. R. E. 
Cardinales vehementer hortamur ut in eligendo Pontifice, nulla pro
pensione animi vel aversione ducti, nullius inclinati gratia aut obse
quio, non intercessione in saeculo potentium, non vi vel metu vel aura 
populari moti, sed unice Dei gloriam et Ecclesiae bonum prae oculis 
habentes, in eum sua vota conferant, quem universali Ecclesiae fru
ctuose utiliterque gubernandae prae ceteris idoneum in Domino indi
caverint.40

98. Cum vero fideles non tam humanae industriae subsidiis, etsi solli
citae, inniti debeant, quam in humilis devotaeque orationis instantia spe
rare, huic adiicimus sanctioni, ut in omnibus civitatibus, eeterisque locis 
saltem insignioribus, ubi primum de Pontificis obitu nuncium pervenerit, 
a Clero et populo, solemnibus pro eo exsequiis celebratis, singulis diebus 
(donec Romanae Ecclesiae de suo Pastore fuerit provisum) humiles assi- 
duaeque preces fundantur ad Dominum, ut Ipse, qui concordiam facit in 
sublimibus suis, sic efficiat eorumdem Cardinalium corda in eligendo

44 Greg. XV, cap. Ubi periculum, $ 4, de elect., I, 6 in Sext.; Pii IV 
Const. In eligendis, fy 26; Greg. XV Const. Aeterni Patris, § 18.

45 Pii IV Const. In eligendis, § 3; Greg. XV Const. Aeterni Patris, § 18.
‘° Greg. X, cap. 3, Ubi periculum, § 4, de elect., I, 6 in Sext.; Pii IV 

Const. In eligendis, § 26; Greg. XV Const. Aeterni Patris, § 23; Clem. XII 
Const. Apostolatus officium, $ 5; Pii IX Const. Licet per Apostolicas, vi Idus 
Sept. 1874; Leonis XIII Const. Praedecessores Nostri; Pii X Const. Com
missum Nobis.
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concordia, ut provisio celeris, unanimis et utilis (prout animarum salus 
exigit, et totius orbis requirit utilitas) ex ipsorum unanimitate sequatur. 
Et ne tam salubre praesentis sanctionis edictum, ignorantiae negligi 
praetextu contingat, praecipimus ut Patriarchae, Archiepiscopi, Epis
copi et alii Ecclesiarum Praelati, ceterique, quibus officium est enuntiare 
verbum Dei, Clerum et populum, propter hoc specialiter frequentius 
congregandos, in suis sermonibus ad supplicum precum suffragia pro 
celeri et felici exitu tanti negotii frequentanda solerter excitent, et ipsis 
eadem auctoritate non solum orationum frequentiam, sed observantiam 
(prout circumstantiae pensandae suaserint) ieiuniorum hortentur.47

99. Electum vero haeredem et Successorem Nostrum rogamus, ne 
muneris arduitate deterritus ab eodem subeundo se retrahat, at potius 
divinae voluntatis consilio humiliter se subiiciat: nam Deus qui impo
nit onus, manum etiam Ipse supponet, ne ei ferendo sit impar; is enim 
qui oneris est auctor. Ipse est administrationis adiutor; et ne sub ma
gnitudine gratiae succumbat infirmus, dabit virtutem qui contulit di
gnitatem.48

CAPUT VII

De acceptatione et proclamatione electionis nec non de 
CONSECRATIONE ET CORONATIONE NOVI PONTIFICIS

100. Post electionem canonice factam, ab ultimo Cardinali Diacono 
accitis in aulam Conclavis S. Collegii Secretario, Praefecto Aposto
licarum Caeremoniarum atque duobus Caeremoniarum Magistris, con
sensus electi per Cardinalem Decanum nomine totius S. Collegii his 
verbis: Acceptasne electionem de te canonice factam in Summum Pon
tificem? requiratur.40

101. Hoc consensu praestito intra terminum, quatenus opus sit, pru
denti arbitrio Cardinalium per maiorem votorum numerum determinan
dum, illico electus est verus Papa, atque actu plenam absolutamque 
iurisdictionem supra totum orbem acquirit et exercere potest.  Hinc, 
si quis litteras super negotiis quibuscumque confectas, quae a Romano 
Pontifice ante coronationem suam emanaverint, audeat impugnare, ex
communicationis sententia, ipso facto incurrendae, eum innodamus.

50

51
102. De acceptatione novi Pontificis et de nomine ab Eo assumpto, 

Cardinali Decano interrogante; Quo nomine vis vocari? instrumentum 
conficitur, Praefecto Apostolicarum Caeremoniarum Notarii munere

4TGreg. X, cap. 3, Ubt periculum, § 5, de elect., I, 6 iu Sext.
‘sLeonis XIII Const. Praedecessores Nostri.
49Caeremoniale Rom., lib. I, tit. I, de Conclavi et Electione Papae, § 34.
*“Cod. I. C., can. 219.
51 Clem. V, cap. 4, De sent, cxcomm., V. 10 in Extrnvag. comm. 
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fungente, testibus adbibitis Secretario S. Collegii et duobus Caeremo- 
niarum Magistris.

103. Deinde, actis de more agendis, iuxta Caeremoniale Romanum, 
Cardinales primam “adorationem” Summo Pontifici Electo de more ex
hibent: qua expleta et hymno Te Deum decantato, populo expectant! 
novus Romanus Pontifex a Priore Cardinalium Diaconorum publica
tur.32 pauloque post ipse Pontifex Apostolicam Benedictionem Urbi et 
Orbi impertit. Sequitur deinde secunda “adoratio ” quam, cappis viola
ceis induti, Cardinales peragunt.

104. Si Electus extra Conclave degit, normae sunt observandae quae 
habentur in Caeremoniali Romano lib. I, tit. 1, De Conclavi et Electione 
Papae § 37.

105. Omnibus tandem rite expletis, de mandato novi Pontific ape
ritur Conclave, tum intus, tum extra; huiusque aperturae consuetum 
conficitur instrumentum ut de clausura sancitum est superiori n. 56. 
Aperto autem Conclavi illi admittuntur qui, de more, electo Pontifici 
pro adoratione introduci solent.

106. Ad tertiam adorationem peragendam Cardinales ab Apostoli- 
carum Caeremoniarum Praefecto erunt intimandi cum Summus Pon
tifex statuerit.

107. Quod si electus nondum sit Presbyter vel Episcopus, a Decano 
S. Collegii Cardinalium, qui tunc pallio utitur, ordinabitur et consecra
bitur :  quod privilegium, absente Cardinali Decano, competit Subde- 
cano, eoque etiam absente, antiquiori Cardinali Episcopo suburbicario.

53
54

108. Tandem per Cardinalem Protodiaconum Pontifex coronatur,  
et cum Sibi placuerit Patriarchalis Archibasilicae Lateranensis, posses
sionem, ritu praescripto, capit.

55

Haec igitur tota rei causa graviter considerata, atque etiam Deces
sorum Nostrorum exemplis permoti, statuimus et praescribimus, de
cernentes praesentes has Litteras et in eis contenta quaecumque, etiam 
ex eo quod quilibet in praemissis ius vel interesse habentes, vel habere 
praetendentes quomodolibet illis non consenserint, nec ad ea vocati sive 
auditi fuerint, aut ex quibuslibet aliis causis, impugnari minime posse, 
sed easdem semper ac perpetuo firmas, validas et efficaces exsistere et 
fore, suosque plenarios et integros effectus sortiri et obtinere, ac iis ad 
quos spectat et pro tempore spectabit suffragari, et ab eis respective et 
inviolabiliter observari debere, ac irritum et inane, si secus super his

43 Caerem. Rom., lib. I, tit. I, de Conclavi et Electione Papae, § 35; Cod. 
I. C. can. 239, § 3.

53 Caerem. Rom., lib. I, tit. II, De ordin. et consecrat, novi Pontificis, § 13.
M Cod. 1. C., can. 239, $ 2.
“Caerem. Rom., lib. I, tit. II, De ordin. et consecrat, novi Pontificis, § 18. 
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a quocumque, quavis auctoritate, scienter vel ignoranter, contigerit 
attentari.

Volumus etiam Nostras has Litteras legi coram omnibus in primis 
Congregationibus post obitum Pontificis haberi solitis, ut supra (n. 
12a); rursus post ingressum in Conclave, ut supra (n. 51); item cum 
quis ad purpurae honorem fuerit evectus, interposito sacramento de 
religiose retinendis iis, quae in praesenti Constitutione decreta sunt.

Non obstantibus, quatenus opus sit, per Romanos Pontifices Prae
decessores Nostros editis Constitutionibus et Ordinationibus Apostolicis, 
quas omnes et singulas abrogatas, ut supra, declaramus, ceterisque 
etiam individua ac specialissima mentione et derogatione dignis, con
trariis quibuslibet.

Nulli ergo hominum liceat hanc paginam Nostrae constitutionis, or
dinationis, abrogationis, mandati, innodationis, admonitionis, inhibi
tionis, praecepti, voluntatis infringere, vel ei ausu temerario contraire. 
Si quis autem hoc attentare praesumpserit, indignationem omnipotentis 
Dei, et beatorum Petri et Pauli Apostolorum eius se noverit incursurum.

Datum Romae, apud Sanctum Petrum, anno Domini millesimo non
gentesimo quadragesimo quinto, die octavo mensis decembris, in festo 
Conceptionis immaculatae Beatae Mariae Virginis, Pontificatus Nostri 
anno septimo.

PIUS PP. XII.

DOCUM. II

CONSTITUTIO BENEDICTI PP. XIV “CUM ILLUD,”
14 Decembris 1742

Cum illud semper plurimum formidaverit Ecclesia Catholica, ne 
indignis quibusque, et extra sacerdotale meritum constitutis, cura ani
marum, et Dominici gregis custodia crederetur; quia totius familiae 
status, et ordo nutat, si quod requiritur in corpore, non invenitur in 
capite: Hinc canonicis sanctionibus, ac praesertim Sanctae Tridentinae 
Synodi Decretis provide consultum est, regimen ecclesiarum parochia- 
lium iis esse committendum, quorum omnis aetas a puerilibus exordiis 
ad perfectiores annos per disciplinae ecclesiasticae stipendia ita cucur
risset, ut de illorum supra alios provectione, ac potiori doctrinae, 
morum, ac diuturni laboris suffragio, nefas esset dubitare. Quia vero 
perniciosa apud plurimos opinio sensim invaluit, Tridentini Decretis 
non praescriptam esse dignioris electionem, sed caveri tantummodo, ne 
indignis ecclesiae parochiales, aliaque beneficia, quibus cura imminet 
animarum, conferrentur; san. mem. Innocentius XI Predecessor Noster 
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erroneam doctrinam a vera, et sincera Patrum inente longius deflecten
tem damnavit, et edocuit, quam prudens, ac diligens esse debeat Pasto
ralis officii dispensatio.

§ 1. Ad tramites ideirco eiusdem Sancta? Synodi, usu receptum est, 
occurrente parochialis ecclesia? vacatione, qua? libere ab Ordinario 
conferenda sit, concursum institui, ut, habita in eo de cuiuslibet aetate, 
moribus, doctrina, et sufficientia, solerti inquisitione, Episcopus eligat 
quem ca?teris magis idoneum indicaverit.

$ 2. At quia contingere quandoque potest, quod favore, vel gratia, 
vel minus a?quo iudicio, minus digni dignioribus praeponantur, san. 
mem. Pius V Noster Praedecessor, ne quid in huiusmodi electione esset 
mordinatum, atque praeposterum, edita saluberrima Constitutione, licere 
voluit iniuste in concursu reiectis, interposita ad Metropolitanum, vel 
Episcopum viciniorem, vel Sedem quandoque Apostolicam appella
tione, praeelectum ad novum examen provocare, et ecclesiam alteri non 
rite collatam, novo facto meritorum periculo, si ita ius esset, vindicare. 
Et ne frivolae appellationis diffugio locus esset, provide ibidem cautum 
est, dictae appellationi in devolutivo tantum deferri oportere, non sus
pensa, aut quoquo modo retardata praelecto ab Ordinario parochialis 
ecclesiae possessione.

$ 3. Consultissimae huiusmodi leges eum in finem instituta?, ne in 
tanti momenti re imperiti magistris, novi antiquis, rudes praeferantur 
emeritis, violatae sunt hominum fraude et malitia, ipsa medela vulnus 
exasperantium. Saepissime enim reiecti ab Ordinario, dict:e Consti
tutionis obtentu, in vocem appellationis facile prorumpere, et, minus 
legitima concurrente causa, electos ab Episcopo ad novum examen 
provocare consueverant; illosque praeterea, relicta gregis, et ecclesia? 
custodia, longum iter arripere, et diuturni laboris, temporis, et pecu
nia? impensa exhaustos, item in secunda, tertia, et ulteriori quandoque 
instantia sustinere cogebant.

$ 4. Quin etiam experientia compertum est, magno iustitia? detri
mento litem ipsam absolvi. Quandoquidem ii, qui examini se subiecerant, 
atque in prima?vo concursu, utpote legitimarum institutionum nescii, 
reiecti fuerant, longa postmodum decurrente lite, sedulam litteris ex 
industria navantes operam, pra?ferri aliis merebantur, et acerbe suc- 
censcbant Episcopo, iudici quidem adeptie, non autem adipiscenda? 
peritia?, per iniunam se fuisse reiectos.

$ 5. Hinc apud bene moratos homines, et iustitia? vindices, fre
quens querelarum occasio: quibus sedandis cum Congregatio Concilii 
Tndentini interpres omne studium, diligentiamque conferret; Nobis, 
qui Secretarii munere fungebamur, mandatum est, ut sermone, typis 
postea vulgato, rem sedulo expendere, ingruentis mali originem, et apta 
eidem avertendo remedia investigare pro viribus niteremur. Sensus hac 
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de re Nostros explicantes, vitio potissimum laborare comperuimus 
praxim examinis oretenus habiti, nec scriptis consignati: electi siquidem 
ad curam animarum ab Ordinario collatore, et ad iteratum examen 
coram alio iudice provocati, ius legitimrc collationis tueri non poterant 
certo, ac permanenti testimonio iam probata? idoneitatis; sed a novi 
examinis alea, subeunda coram iudice appellationis, gestarum rerum 
prorsus ignaro, tota res pendere videbatur. Quocirca gravi iustitiie 
detrimento recepta in foro erat opinio, provocari posse ad alium iudi- 
cem, nullo exhibito in debitas reiectionis documento. Quod quidem 
eum a sacrorum canonum censura longius aberraret, facile huic cor- 
rupteho occurri posse censuimus, si certa primum, et apte disposita 
habendi examinis forma praescriberetur; si quiestiones examinatis 
propositio, et consentanea? illorum responsiones, totaque rei gesta? 
series in scriptis redigeretur; et si acta demum totius concursus ad 
indicem appellationis integra asportarentur.

§ 6. Inita a Nobis consilii ratio non solum arrisit Congregationi, 
illam die 16 Novembris 1720 ratam habenti; sed etiam Pontificii iudicii 
accessione roborata fuit a Clemente XI ecclesiastica? disciplina? vin
dice, et assertore eximio. Utque locorum Ordinarii ea omnia filiali, quo 
par erat, obsequio, et diligentia exeqnerentur, iis data? sunt die 10 
Januarii 1721 opportuna? littera? nostro calamo exarata?, eiusdemque 
Pontificis sensu, et oraculo comprobata?, quarum tenorem, etsi alias 
pra?lo commissum, et insertum in Bullario dicti Clementis Praedeces
soris Nostri, congrue hic duximus referendum.

$ 7. Reverendissimi Domine uti Frater. Quo parochiales ecclesia 
dignioribus personis gubernandee traderentur, statuit, ut notum est, 
Sacrosancta Tridcntina Synodus sess. 24, cap. 18, ut, vacante ecclesia 
parochiali, indiceretur, et fieret concursus; ac, postquam concurrentes 
ab Episcopo, vel cius Vicario Generali, atque ab Examinatoribus 
Synodal ibus saltem tribus, exanimati, et approbati essent, Episcopus 
cum eligeret, quem cetate, moribus, doctrina, prudentia, aliisque rebus 
ad vacantem ecclesiam gubernandam necessariis, et opportunis, dignio
rem cccteris, magisque idoneum indicaret. Adiecitque ad hanc Concilii 
sanctionem validius confirmandam, re, et nomine sanctissimus Pontifex 
Pius V, quod, si unquam Episcopus minus habilem, postpositis magis 
idoneis, elegisset, possent ii, qui reiecti essent, a mala eiusmodi elec
tione ad Metropolitanum, vel, si ipse eligens Metropolitanus, aut exemp
tus foret, ad viciniorem Ordinarium, ut Sedis Apostolica Delegatum, 
vei alias ad ipsam Sedem Apostohcam appellare ac preelection ad 
novum examen coram ipso appellationis iudice, et eius Examinatoribus, 
provocare; ea tamen cautione, et appellatio non m suspensivo. sed m 
devolutivo esse deberet; quemadmodum m eius Constitutione, quee trige
sima tertia est, latius cavetur; concludendo, quod, const ito de prioris 
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eligentis irrationabili iudicio, coque revocato, parochialis ecclesia magis 
idoneo conferatur.

Cum autem neque Concilii Decreto, neque Pontificis Bulla examinis 
in concursu peragendi forma, seu methodus ulla certa, ac peculians 
servanda proponatur; difficile dictu est, quanta examinum, aliorum 
alibi diversitas, extiterit, atque hinc occasio querelarum. Nam alicubi, 
cum non ecedem omnibus qucestiones, non lidem casus propositi fuis- 
sibi quidem postpositis difficiliores, prceelecto autem faciliores ad sol- 
sent; erant identidem qui, vel in iudicio, vel extra conquererentur, 
sibi quidem postpositis difficiliores, prceelecto autem faciliores ad sol
vendum qucestiones obtigisse. Alibi vero ccedeni quidem omnibu* 
qucestiones propositee fuerunt, sed neque hce, neque data a concur
rentibus responsiones, scripto, seu litteris consignabantur. Cumque 
post modum, nec raro contingeret, ut e postpositis quispiam, ture Bulbe 
supradictcc, novum ad examen coram ludice appellationis, eiusque 
examinatoribus, electum provocaret: S. Congregatio usque ab annu 
1603 considerans gravamen non alia ratione, quam novo examine, 
probari posse; provocationem ad novum examen eensuit admittendam, 
gravamine nec dum probato, et requisitis tantummodo probationibus 
in subsequent* iudicio: in quo, probato, per novum examen appel
lantis, gravamine quoad doctrinam, probanda superest eiusdem pra- 
iam electo in reliquis ad regendam ecclesiam requisitis prcestantia, ut 
de maiori alterutrius ad parochialis ecclesia gubernium idoneitate 
sententia ferri possit: cum non continuo, si quis est doctior, is etiam 
aptior, seu magis idoneus ad id regimen habeatur, vel etiam habendu» 
sit. Quam Sacra Congregationis sententiam scriptores, et tribunalia 
laudarunt. Aliis demum in dioecesibus laudabilis invaluit consuetudo, 
ut eredem omnibus qucestiones, iidemque casus prononantur; ac (m 
qua detur ansa Cancellario quidquam suo mart e addendi, minuendi, 
mutandi) ut ipsimet concurrentes, qui interrogati fuerint, quaque 
responderint, sua manu perscribant.

Atque Ordinarii, qui morem hunc longe optimum in examinando 
tenuere, Sacra deinde Congregationi etiam, atque etiam considerandum 
reliquerunt, his, qui sic examinati essent, atque postpositi, in posterum, 
ut solent, appellantibus, indulgenda, nec ne, statim electi novum ad 
examen provocatio, nulla gravaminis prccrequisita probatione, vide
retur; cum isti ex actis primi examinis gravamen doctrina facile alio- 
qurn probare possent; quod alii aliter nimirum examinati, probare, 
nisi secundo, seu novo examine, non poterant. Nec defuere alii pro
bitatis, ac peritia in administrandis diu ecclesiis laude prastantes, 
qui monerent, franum aliquod huiusmodi appellantium licentia tan
dem iniiciendum, eorumque iam nimis crebras novum ad examen pro
vocationes esse reprimendas; quippe qua vix unquam sine magno 
ecclesiarum damno contingunt. Nam cum novum examen coram indice 
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appellationis longe procul a parochia peragendum sit; electus ab Epis
copo, qui provocatur, parochiam, quam possidet, cogitur interea tem
poris deserere, eamque (Economo, vel Vicario cuipiam, veluti sponsam 
ignotis custodibus, relinquere, sponso non parumper, sed diu sane 
abfaturo; dum nempe, implicita, ut fit, lite, terna etiam vel quaterna, 
aha ex aliis, examina, super prcestantia primum doctrina, tum deinde 
aliorum, quce ad integrandam idoneitatem opportuna sunt, conten
tiose multiplicentur, et commode, ne dicam otiose, transigantur, ante
quam deliberari possit utri concurrentium parochia sit adiudicanda.

Ad tollendam eiusmodi non minus querelarum, quam incommodorum 
occasionem, Sacra Congregatio Concilii Tridentini interpres, postquam 
rem omnem a capite repetitam in gemina sessione 1 Octobris, et 16 
Novembris 1720 summo studio recognovit, tandem, Sanctissimo etiam 
annuente, statuit (quod per preesentes litteras encyclicas exequitur) 
omnes, et singulos Episcopos, aliosque Prolatos, penes quos sit ius, et 
auctoritas faciendi concursum, hortari, ut examen eiusmodi instituere 
non graventur, quale lam et multee dioeceses, et Vrbs ipsa observat, 
atque Apostolica etiam Dataria postulat; sive, cum, Sede vacante, vacat 
ecclesia aliqua parochialis, cuius collatio ad Sedem Apostolicam per
tineat; sive cum vacat parochialis aliqua, ut dicitur, iuxta Decretum; 
sive demum, cum, vacante in collegiatis, aut cathedralibus ecclesiis dig
nitate aliqua maiori, annexam habente curam animarum, faciendus est 
concursus, atqzie ad Apostolicam Datariam transmittendus, ut notum 
est, atqzie in litteris, qzia? de ordine Sanctissimi, tunc a Dataria pro
deunt, clare prcescribitzir.

Vacante itaque ecclesia parochiali, qua conferenda sit per concur
sum, atque hoc solitis formulis indicto, hac qua sequuntur, ex Sacra 
Congregationis sententia, consilio, suasione, servanda proponuntor.

1. Primzim nempe, zit assignentur eadem omnibus concurrentibus 
queestiones, Udem casus, idemque textus Evangelii, super quo sermonis 
aliquid perscribant, ad probandam dicendi pro concione facultatem.

2. Alterum, ut casus, et quastiones resolvenda dictentur omnibus 
eodem tempore, atque omnibus pariter eodem tempore textus Evangelii 
tradatur.

3. Tertium, zit certum, idemque omnibus spatium temporis consti
tuatur, intra quod casus resolvant, quastionibus respondeant, contiun
culam componant.

4. Quartum, zit eodem concurrentes omnes in conclavi claudantur, 
unde, quandiu scribent (dabitur enim omnibus scribendi copia) nemo 
eorum egredi, neque alius quispiam eo ingredi possit, nisi postquam 
scripta confecerint, et exhibuerint.

5. Quintum, zit omnes sua quisque manu tum responsa, tum ser
monem scribant, subscribantquc.



622 PRACTICAL COMMENTARY ON THE CODE

6. Sextum, ut responsa quidem latine, sermo autem ea, qua ad 
populum haberi solet, lingua scribatur.

7. Postremum, ut unumquodque responsum, et unusquisque sermo, 
cum ab unoquoque concurrentium exhibebitur, non solum ab eo, qui 
rcripsit, atque a Cancellario concursus, verum etiam ab Examinatoribus, 
fit ab Ordinario, vel eius Vicario, qui concursui interfuerint, subscri
batur.

Peracto secundum hanc formulam concursu, collataque ei, qui magis 
idoneus, ac dignior indicatus fuerit, ecclesia parochiali, non admittatur 
appellatio, aut a mala relatione Examinatorum, aut ab irrationabili 
iudicio Episcopi, nisi intra decem dies a die collationis interponatur.

Si quis autem hoc intra spatium appellaverit, actaque concursus 
petat ad iudiccm appellationis transferenda; mittantur vel acta ipsa 
originalia concursus clausa, et obsignata, vel certe unum aliquod 
authenticum eorum exemplum, a Cancellario concursus, atque altero 
notario collatum, et auscultatum coram Vicario, vel alio in ecclesiastica 
dignitate constituto, quem eligat Ordinarius, ad quem etiam notarii 
Cancellario adiungendi electio pertinebit; necnon ab Examinatoribus 
Synodalibus, qui concursui interfuerunt, subscriptum.

Ex quibus actis, vel authentico eorum exemplo, nisi gravamen quoad 
doctrinam probet is, qui sic, ut praemittitur, examinatus, aut a mala 
relatione Examinatorum, aut ab irrationabili iudicio Episcopi appella
verit, novum ad examen provocandi facultatem a Sacra Congregatione 
frustra postulabit.

Quemadmodum et in iudicio appellationis persequi ius suum frustra 
tentabit is, qui forte se gravatum doleat quoad reliqua, nisi, interposita 
mature, ut dictum est, appellatione ab irrationabili iudicio Episcopi, 
gravamen quoad illa ostenderit, vel ex actis primi concursus, vel saltem 
ex attestationibus, et documentis extraiudicialibus etiam, sed non levibus.

Atque ita quidem sensit Sacra Congregatio, et Sanctissimus assensit.
At si quis tamen Ordinariorum aliter, ac supra descriptum est, con

currentium examina instituere perrexerit, perget et Sacra ipsa Congre
gatio more pristino appellantibus, qui se gravatos dixerint, provoca
tionem ad novum examen, nulla gravaminis praevia probatione, indul- 
gere. Interim tamen, ne harum litterarum memoria dilabatur, vult 
eadem Sacra Congregatio, eas in uniuscuiusque Ordinarii Cancellaria 
perpetuo conservari. Cuius interea consilium, tum voluntatem, dum ego 
omnibus significo. Amplitudini Tuae fausta omnia e coelo precor. Romte 
hac die 10 lanuarii 1721.

Amplitudinis Tuae.
Uti frater

P. M. Card. CORRADINUS, Prcefectus.
P. Lambertinus, Secretarius.
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§ 8. Quantum recte dispensandis ecclesiasticis muneribus, adminis
trandas iustitiae, componendis dissidiis, continendisque in officio clericis 
proficeret saluberrima praemissarum legum institutio, satis superque 
experientia comperuimus, cum Anconitanam primum ecclesiam, ac 
deinde Bononiensem sponsam nostram paterna charitate cominus am
plecteremur. Freti siquidem dictarum legum pnesidio, digniores paro
chiis, et curae animarum praefecimus: tantaque, benedicente Domino, id 
accidit animorum consensione, ut nemo questus sit, traditum minus 
digno celsioris loci praemium, vel minus iuste alteri credita vacantis 
ecclesiae gubernacula.

$ 9. At quia certis admonemur indiciis, non ita id aliis Episcopis 
contigisse; imo non deesse, qui privatis abrepti studiis, saepe declinare, 
ac redarguere iudicium Episcopale praesumant: Nos propterea solliciti 
de implendis, prout decet, muneris Nostri partibus, nonnulla praefatis 
litteris addenda, nonnulla vero tacite, breviterque ibidem tradita, clarius 
explicanda censuimus, ut recte omnia, atque ex ordine peragantur.

§ 10. Moerentes igitur audivimus, quod in plerisque dioecesibus, etsi 
recepta sit laudabilis, firmiterque custodienda consuetudo in scriptis 
redigendi examen concurrentium, nihilominus Examinatorum suffragia 
in sola litterarum peritia versantur, nec illorum exquiritur sententia 
de clericorum mtate, institutione, gravitate, et honestate morum, pru
dentia, muniis antea exercitis, et an tales demum sint, qui oves suas 
verbo, et exemplo luvare possint. Quam devia sit huiusmodi praxis a 
Tridentini semita, is plane intelliget, qui expendet verba relata cap. 18, 
sess. 24, de Reformat.: Peracto deinde examine, renuntientur quot
cumque ab his idonei iudicati fuerint moribus, doctrina, prudentia, et 
aliis rebus ad vacantem ecclesiam gubernandam opportunis. Idque 
probe noscens Congregatio eiusdem Concilii interpres, pluries edixit, 
Examinatores suo deesse muneri, si doctrina) tantum indices essent, nec 
inquirerent, qui pric aliis, probitate morum, laboribus, pnestito antea 
ecclesia) obsequio, caeterisque dotibus ad officium parochi cumulate 
obeundum necessariis, essent idonei, et commendabiles.

§ 11. Absoluto examine, ut cuique satis compertum est, sit tantum
modo potestas Examinatoribus renuntiandi quotquot regenda) ecclesia? 
idoneos indicaverint, reservata uni Episcopo electione dignioris, quem
admodum sancitum est a Tridentino illis verbis: Ex hisque Episcopus 
eligat, quem certeris magis idoneum indicaverit: At si quem clericorum 
forte contigerit appellare a mala relatione Examinatorum, quorum 
cura unice versata fuerit in exquirenda doctrina, non facta uno eodem- 
que tempore solerti etiam investigatione aliarum qualitatum, qua) Pas
toris congruant officio; ordo indicii secumferet: ut etiam index, ad quem 
provocatum fuit, in sola doctrina) indagine immoretur: nec sine gravi 
animarum detrimento, et discipline iniuria, praificiatur ecclesia?, qui lit- 
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teris magis posset, licet ca?tera minus aptus, et quandoque indignus; 
contra vero arceatur ille, qui licet impar doctrina merito, attamen mori
bus, gravitate, prudentia, probato nomine, diuturno ecclesiae famulatu, 
ac multiplici virtutum laude praecellit.

§ 12. Factum praeterea satis extirpandis abusibus non videtur, si 
tam Episcopus, quam Examinatores, commictis studiis, industria? 
nervos omnes intenderint in conferenda concordi iudicio Ecclesia per
sona?, qua? licet scientia, et litteris alteri concedat, maiori tamen cjete- 
rarum qualitatum eminet ornamento; siquidem postpositus, sua? nimium 
fidens doctrina?, ab irrationabili iudicio Episcopi non raro appellat; 
causaque ad indicem appellationis delata, idem totus est in perquirenda 
maiori doctrina, ac reparando gravamine litterato homini irrogato, nus
quam librato aliarum virtutum pondere, qua? in appellante desideran
tur: lugentque ut plurimum vigiles Ecclesiarum Antistites exitum 
huiusmodi appellationis, intimeque dolent, parochias doctis, non aptis 
Pastoribus, ut dictum est, regendas committi.

§ 13. At si iudex etiam appellationis (quod raro evenit) tantum 
tribuens scientia?, quantum satis, maiori, et accuratiori examine inqui
rat, qui mores hominum sint, qua? gravitas, prudentia, qui suscepti 
antea labores, qua? virtutum specimina, qua? demum totius antcacta? 
vitae ratio, pascendo gregi consentanea: tot iudici exhibentur attesta
tiones ab appellante ex industria collecta?, ut, revocato Episcopali iudicio, 
tamquam irrationabili, non vereatur iudex succurrere eidem appellanti, 
quem tam copiosa, tamque conspicua probitatis adiuvant documenta.

§ 14. Demum cum praecipue Episcopis, tanquam in specula con
stitutis, pateant subditorum excessus, contingere solet, ut in concursu, 
tam inspecta scientia, quam moribus, ille idoneus ab Examinatoribus 
renuntietur, cui foeda aliqua vitii labes, ac criminis macula inusta sit, 
omnibus, pra?terquam Episcopo, occulta. Si Episcopus, iusta suadente 
causa, crimine non revelato, eumdem criminosum tacitus piwterierit, 
aliumque immunem a sorde pra?elegerit, illico postpositus, simulato 
gravamine, provocat ad superiorem iudicem criminis ignarum, et con
sueto diffugio appellationis, evellitur ad pastorale fastigium, qui non 
potest consulere populo, sed nocere, nec praestare regimen, sed augere 
discrimen.

§ 15. Ne igitur improbi ingenii homines remedium appellationis, ad 
iustitia? praesidium institutum, callide traducant ad iniquitatis defen
sionem: optimum factu aliquibus fortasse videretur, si appellatione 
quavis sublata, cura prieficiendi rectores animarum prorsus relinquere
tur Episcopis, rationem villicationis sua? Christo iudici tantum reddi
turis. Verum nullo pacto probare id possumus, quod adversaretur menti 
Concilii Tridcntini, tacite permittentis appellationem in devolutivo a 
mala relatione Examinatorum, quemadmodum innuere videntur verba 
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illa: A7ec prodictorum Examinatorum relationem, quominus executionem 
habeat, ulla devolutio, et appellatio, etiam ad Sedem Apostolicam, sive 
eiusdem Sedis Legatos, aut Vice-Legatos, aut Nuntios, seu Episcopos, 
aut Metropolitanos, Primates, vel Patriarchas interposita impediat, aut 
suspendat. Cui sanctioni respondet etiam Constitutio Piana, admittens 
appellationem in devolutivo ab irrationabili indicio Episcopi.

§ 16. Qua de re, ut in huiusmodi negotio apte omnia atque compo
site paragantur, officii Nostri esse duximus, eum vobis, ven. Fratres, 
gerendarum rerum ordinem pnescribere, quem longo usu utilem agno
vimus instituendis animarum rectoribus, qui credito sibi gregi prteesse, 
et prodesse possint.

I. Episcopus, habita notitia vacationis ecclesia?, statim, ad pre
script um Tridentini, idoneum in ea deputet Vicarium, cum congrua 
eius arbitrio fructuum portionis assignatione, qui onera ipsius ecclesia? 
sustineat, donec ei de rectore provideatur.

II. Publico evulgetur edicto notitia concursus, congruo, et ab Epis
copo prmfinito tempore celebrandi: eodemque edicto omnes dare, et 
aperte moneantur, ut interim decurrente termino assignato, coram Can
cellario Episcopali, vel altero ab Episcopo deputando, suarum qualita
tum, meritorum, et munerum probationes, attestationes tam iudiciales 
quam extraiudiciales, aliaque id genus documenta, qua? fraude vacent, 
exhibeant. Alioquin, dicto termino elapso, documenta huiusmodi, 
qiuecumque, et qualiacumque ea sint, nullatenus recipientur.

III. Eveniente die concursus, a Cancellaria Episcopali singulorum 
merita, qualitates, et requisita (ut vocant), incorrupta fide deprompta 
n turibus tempore habili exhibitis, in scriptis summatim redigantur: 
porro copia epitomes tradetur non solum Episcopo, vel Vicario Generali 
vices illius obeunti, sed singillatim omnibus Examinatoribus ad con
cursum adseitis, ut cum de scientia, tum de vita, moribus, aliisque 
regenda* ecclesim necessariis dotibus ferant indicium.

IV. Die pra»stituta ab Episcopo habeatur concursus, servata accu
rate in omnibus forma tradita in supra relatis litteris anno 1721 editis, 
totaque rerum in eo gestarum series scriptis diligenter enucleetur. 
Porro Examinatores, ad assequendam certam, et indubiam coniecturam 
scientia?, postquam diligenter expenderint singulorum peritiam in evolv
endo, explicandoque oretenus aliquo ecclesiastica» doctrina» capite, vel a 
SS. Patribus, vel a Sacro Concilio Tridentino, vel a Catechismo Romano 
excerpto, ac pari diligentia libraverint a quolibet scripto datas respon
siones qmestionibus propositis; et postquam demum deprehenderint qua 
quisque polleat gravitate sententiarum, et elegantia sermonis in con- 
ciuncula scripto pariter exarata, et textui evangelico, vel alteri dato 
themati accommodata: parem, ni forte maiorem solertiam Exami
natores adhibeant in perscrutandis aliis qualitatibus, regimini animarum 
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consentaneis: morum honestatem inquirant, gravitatem, prudentiam, 
praestita hactenus Ecclesia? obsequia, acquisitam in aliis muneribus 
laudem, aliaque spectabilium virtutum ornamenta, doctrina? arcto foedere 
consocianda; hisce omnibus coniunctim expensis, inhabiles per sua 
suffragia reiiciant, et idoneos Episcopo renuntient.

V. Absoluto concursu ab Episcopo, vel, eo impedito, a Vicario Gen
erali una cum Examinatoribus Synodalibus non paucioribus quam 
tribus, notula compendiaria requisitorum antea distributa tradatur 
Cancellario, qui illam comburat, vel penes acta secreto custodiat, et 
nemini ostendat, nisi de mandato Episcopi, vel eius Vicarii Generalis. 
Subinde vero Ordinarius, cum primum ei libuerit, eligat ex approbatis 
digniorem, nec illi possessio, ullo appellationis vel inhibitionis obtentu, 
retardetur.

VI. Si quem clericorum appellare contigerit a mala relatione Exami
natorum, vel ab irrationabili iudicio Episcopi: coram iudice appella
tionis acta concursus integra omnino producat; et iudex, nisi illis visis, 
et gravamine comperto, sententiam non pronunciet. Praeterea in 
ferenda sententia, ac reparando gravamine, idem iudex innitatur solum
modo probationibus ab actis elicitis, tam respectu doctrina?, quam alio
rum meritorum. Quia vero a publica indictione, usque ad diem habiti 
concursus, tantum temporis intercessit quantum satis fuit commode 
exhibendis necessariis iuribus, attestationibus, requisitis, aliisque meri
torum documentis; idcirco, ut qua?vis via fraudibus praecidatur, volu
mus, ac districte mandamus, ne dictae attestationes, fides tam iudiciales, 
quam extraiudiciales, et documenta quaecumque studiose conquisita, et 
post concursum, ut aiunt, expiscata, ullo modo recipiantur. Non obstan
tibus supra memoratis litteris, a Congregatione Concilii Trident ini in
terprete anno 1721 editis, quibus, ad praemissorum effectum in hae parte 
derogamus, illis tamen in reliquis, una cum omnibus in eis contentis, 
firmiter in suo robore permansuris.

VII. Ubi vero Episcopus, posthabito uno, vel altero ex approbatis, 
ecclesiam contulerit magis idoneo ob aliquam sibi ipsi tantum notam 
causam, quam censeat significari oportere iudici appellationis ad deter
gendam iniusta? fortasse praeelectionis notam: familiaribus litteris 
iudicem certiorem efficiat, inviolabilis secreti lege adiecta. Nemo sit, qui 
hanc praxim Nostra? tribuat solertia?, eum illa profluat a Trident ini 
Decretis, Sessione etenim 24, cap. 20 de Reform, ita disponitur: Pncterea 
si quis in casibus a iure permissis appellaverit, aut de aliquo gravamine 
conquestus fuerit, seu alias, ob lapsum biennii, de quo supra, ad (dium 
iudicem recurrerit, teneatur acta omnia coram Episcopo gesta ad iudicem 
appellationis expensis suis transferre, eodem tamen Episcopo piius 
ADMONITO, UT SI QUIP EI PRO CAUS/E INSTRUCTIONE VIDEBITUR, POSSIT 
IUDICI APPELLATIONIS SIGNIFICARE.
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Et quamvis iure Nobis timendum sit, ne dicta praxis monendi indi
cem, a quo appellatum est, in more ofim posita, hac tempestate obsole
verit, et a foro recesserit; attamen Episcopus (ut dictum est) si ex causa 
sibi tantum, et non aliis nota, quae tamen approbari digna sit, ecclesiam 
contulerit: illam iudiei appellationis, datis secreto litteris, denunciet, et 
aperiat. Sciant porro indices, delatas ab Episcopo causas, ct rationes, 
inviolabilis secreti fide esse custodiendas, nec parvipendendum esse testi
monium illius Pastoris, cui divino mandatur eloquio, oves suas 
agnoscere. Facile enim credi non potest, Episcopos sua) non minus, 
quam alienae salutis adeo immemores, ut non deterriti divini intermina
tione iudicii, odio vel favore moveantur; et in Sacrorum Canonum sing
ularem iniuriam, dicant malum bonum, bonum malum, ponentes tenebras 
lucem, et lucem tenebras.

Si vero Episcopo fuerit suspecta fides ludicis, ad quem appellatum 
est, nec eidem revelanda censuerit huiusmodi occulta rationum mo
menta: illa significet secretis litteris S. R. E. Cardinali Prmfecto pro 
tempore Congregationis Concilii, qui nec consilio, nec auctoritate deerit, 
quo minus a iudice appellationis debitus iustitia? locus tribuatur.

$ 17. Praeterea quia aequitati etiam convenit, causas appellationis, 
qua) magno litigantium dispendio, et Ecclesia? pernicie, immortales 
quandoque existunt, quanta fieri potest brevitate terminari: idcirco 
ubi a iudice appellationis lata sit sententia, qua? praeelectioni factae 
ab Episcopo omnino sit conformis, nullas pateat nova? appellationi 
aditus, sed auctoritate rei indicata? controversiae finis imponatur. Sin 
vero iudex appellationis aliter, quam Ordinarius, pronunciaverit; liceat 
praelecto ab Episcopo, qui causa cecidit, ad alium iudicem appellare, 
firmiter interim retenta parochialis ecclesia? possessione. Tandem post
quam tertius quoque iudex sententiam dixerit, ne partes ultra modum 
graventur laboribus, et expensis, pnesertim quia agitur de cura ani
marum, eui damnosum est, certi Pastoris destitui solatio; is legitimum 
regenda? ecclesiiu ius obtineat, cui dum conformes assistunt sententia?, 
nec’ ullum nova? appellationis remedium succumbenti suffragetur.

§ 18. His sane regulis, quamvis appellatio sublata non sit, satis 
tamen pnesidii comparatum esse arbitramur ecclesiastica? disciplina?, 
ac recto gerendarum rerum ordini. Unum superest, ut proposita 
liactcnu. media debit a? execution! mandentur ; cumque in scopum loco
rum Ordinarii vigilantiam suam desiderari non patmntur. Ferendum 
quippe non esset, ad nostri Apostolatus auditum novas m diem deferri 
querelas, ac submovendis abusibus novas implorari leges, ab iis, qui 
iam prmstitutas negligunt et contemnunt.

$ 19. Demum cum non raro contingat, ecclesias parochiales, digni
tates, canonicatus, aliaque beneficia curam animarum habentia, a Sede 
Apostolica esse conferenda; vel quia vacaverint in mensibus reservatis. 
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vel quia ex alio capite dicta» Sedi reservata sint; Nos Praedecessorum 
Nostrorum vestigiis iiihivrcntcs, praecipimus, et mandamus, ut uno vel 
altero eveniente casu, concursus ab Episcopo sine ullo discrimine indi
catur, nulla ad hunc actum petita venia, vel licentia, quam Nostris 
hisce litteris sibi tributam Episcopi intelligant.

§ 20. Absoluto concursu, si res sit de beneficiis curatis, qua tantum 
ratione mensium reservata sint, Episcopus inter approbatos eligat 
magis idoneum, et Datariae significet nec acta concursus transmittat, 
nisi a Dataria, cum id opportunum duxerit, requirantur. Sin vero 
dicta beneficia, quibus cura imminet animarum, ex alio quovis capite, 
quam mensium Apostolicorum, Sanctae Sedi reservata sint; eo sane 
casu, veteri non immutato more, abstineat Episcopus a ferendo dignioris 
iudicio, et acta concursus ultro Datariae exhibeat.

§ 21. Licebit tamen Ordinariis, pro suo arbitrio, familiaribus litteris, 
Datario scriptis, eidem denunciare personam, quam censent regendae 
ecclesia? magis idoneam, eumdemque commonere, an occulta aliqua, et 
in actis iuste reticita subsit causa quae cuipiam obstet ad beneficium 
curatum obtinendum. Nos ipsi postmodum ab hac Sede omnium prin
cipe, et magistra, luculento edocebimus exemplo, quanti faciendum sit 
episcopale iudicium, quantoque vos honore prosequamur, venerabiles 
Fratres, in partem Nostra? sollicitudinis evocatos, quibus interim 
Apostolicam Benedictionem peramanter impertimur. Datum Roma? 
apud S. Mariam Maiorem die xiv Decembris mdccxlii. Pontificatus 
Nostri anno tertio.

DOCUM. III

CONSTITUTIO BENEDICTI PP. XIV “SACRAMENTUM 
PCENITENTLffi,”

1 Iunii 1741

Sacramentum Poenitentia?, quam secundam, post naufragium de
perdita? gratia?, tabulam sancti Patres apte nuncuparunt, Nos licet 
immerentes ad universi dominici gregis curam superna dispositione 
vocati, omne studium, et pastoralem sollicitudinem adhibere tenemur, 
ne quod post amissam baptismi innocentiam datum est divina benigni
tate perfugium, per d;emonum fraudem, et hominum Dei beneficiis 
perverse utentium malitiam, naufragis ac miseris peccatoribus luctu
osum evadat exitium; et quod in salutem, et curationem animarum, 
a Deo, qui dives est in misericordia, institutum est, execrabili scelesto
rum quorumdam sacerdotum improbitate, in earum perniciem, atque 
interitum vertatur.
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$ 1. Dudum quidem a fel. record. Gregorio Papa XV Praedecessore 
Nostro per suas litteras in forma Brevium sub datum Romte apud 
Sanctam Mariam Maiorem die xxx Augusti mdcxxii, Pontificatus sui 
anno secundo, sapienter provisum fuit contra quoscumque sacerdotes 
audiendis confessionibus deputatos, ad turpia et inhonesta sollicitantes; 
et deinceps successivis temporibus, ad earum litterarum interpreta
tionem «ac declarationem, plura subinde a Congregatione Venerabilium 
Fratrum Nostrorum Sancta? Romana? Ecclesia? Cardinalium adversus 
ha?reticain pravitatem generalium Inquisitorum sub die XI mensis 
Februarii iknno Domini mdclxi, prodierunt decreta, et a ree. mem. 
Alexandro PP. VII pariter pra?decessore Nostro in Congregatione 
Generali Sancta? Romanae Universalis Inquisitionis die xxiv Septem
bris mdclxv coram eo habita, inter alias ab Evangclica veritate, et 
sanctorum Patrum doctrina alienas et dissonas propositiones, sexta 
videlicet, et septima, huc revocandae, damnatae, et prohibita? fuerunt. 
Nos itaque mature perpendentes quanti momenti sit ad aeternam 
animarum salutem ea ubique exacte observari, et quanti ad infirmas 
oves curandas, et decorem Sanctae Ecclesiae Dei retinendum, intersit, 
ne aliqui sacerdotes Poenitentia? Sacramento nefarie abutentes, poeni- 
tentibus pro curatione vulnus, pro pane lapidem, pro pisce serpentem, 
pro medicina venenum porrigant, sed animo secum recolentes, se a 
Christo Domino praesides, et indices animarum constitutos, ea sancti
tate, quae sublimitati ac dignitati muneris convenit, tam venerandum 
Sacramentum administrent: Motu proprio, et ex certa scientia, ac 
nmtura deliberatione Nostra, praefatas litteras huiusmodi, ac omnia, 
et singula decreta praedicta ad illarum interpretationem et declarationem 
emanata, Apostolica auctoritate tenore pra?sentium approbamus et 
confirmamus, illisque omnibus et singulis inviolabilis Apostolica? firmi
tatis robur adiicimus; atque etiam, quatenus opus sit, denuo committi
mus et mandamus omnibus haeretica? pravitatis Inquisitoribus, et 
locorum Ordinariis omnium regnorum, provinciarum, civitatum, domi
niorum, et locorum universi Orbis Christiani, in suis respective dioecesi
bus, ut diligenter, omnique humano respectu postposito, inquirant, et 
procedant contra omnes, et singulos sacerdotes tam sicculares, quam 
regulares quoniodolibet exemptos, ac Sedi Apostolic.e immediate subi- 
ectos, quorumcumque Ordinum, Institutorum, Societatum, et Con
gregationum, et cuiuscumque dignitatis, et pneemineutia?, aut quovis 
privilegio, et induito munitos, |qui aliquem pcenitentem, qutecunique 
persona illa sit, vel in actu sacramcntalis confessionis vel ante, vel 
immediate post confessionem, vel occasione, aut pnutextu confessionis, 
vel etiam extra occasionem confessionis in confessionali, sive in alio 
loco ad confessiones audiendas destinato, aut electo, cum simulatione 
audiendi ibidem confessionem, ad inhonesta, et turpia sollicitare, vel
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provocare, sive verbis, sive signis, sive nutibus, sive tactu, sive per
scripturam, aut tunc aut post legendam, tentavennt, aut cum eis 
illicitos, et inhonestos sermones, vel tractatus temerario ausu habuerint! 
et quos in aliquo ex huiusmodi nefariis excessibus culpabiles repe- 
rennt, in eos pro criminum qualitate et circumstantiis, severe animad
vertant, per condignas poenas, iuxta memoratam Gregorii Praedeces
soris Nostri constitutionem, quam hic de verbo ad vernum pro inserta 
haberi volumus: dantes etiam, si opus sit, et rursus concedentes facul
tatem, ne delictum tam enorme, et Ecclesiae Dei iniuriosum, remaneat, 
ob probationum defectum, impunitum, lam alias in praefata consti
tutione tributam,Vprocedendi cum testibus etiam singularibus, dummodo 
praesumptiones, indicia et alia adminicula concurrantj

§ 2. Meminerint praeterea omnes et singuli sacerdotes ad confes
siones audiendas constituti, teneri se ac obligari, suos poenitentes, quos 
noverint fuisse ab aliis, ut supra, sollicitatos, sedulo monere, iuxta 
occurrentium casuum circumstantias, de obligatione denunciandi Inqui
sitoribus, sive locorum Ordinariis praedictis, personam, quae sollicita
tionem commiserit, etiamsi sacerdos sit, qui iurisdictione ad absolutionem 
valide impertiendam careat, aut sollicitatio inter confessarium, et 
poenitentem mutua fuerit, sive sollicitationi poenitens consenserit, sive 
consensum minime praestiterit, vel longum tempus post ipsam sollicita
tionem iam effluxerit, aut sollicitatio a confessario, non pro se ipso, sed 
pro alia persona peracta fuerit. Caveant insuper diligenter confessarii, 
ne pernitentibus, quos noverint iam ab alio sollicitatos, sacranientalem 
absolutionem impertiant, nisi prius denunciationem praedictam ad effec
tum perducentes, delinquentem indicaverint competenti iudici, vel saltem 
se, cum primum poterunt, delaturos spondeant ac promittant.

§ 3. Et quoniam improbi quidem homines reperiuntur, qui vel odio, 
vel ira, vel alia indigna causa commoti, vel aliorum impiis suasionibus, 
aut promissis, aut blanditiis, aut minis, aut alio quovis modo incitati, 
tremendo Dei iudicio posthabito, et Ecclesiae auctoritate contempta, 
innoxios sacerdotes apud ecclesiasticos iudices falso sollicitationis insi- 

'mulant: ut igitur tam nefaria audacia, et tara detestabile facinus metu 
’ magnitudinis poenae coerceatur, quaeeumque persona, qiue exsecrabili 
huiusmodi flagitio se inquinaverit, vel per se ipsam innocentes confes- 
sarios impie calumniando, vel sceleste procurando, ut id ab aliis liat, 
a quocumque sacerdote quovis privilegio, auctoritate, et dignitate munito, 
praeterquam a Nobis, Nostrisque Successoribus, nisi in fine vitae, et 
excepto mortis articulo, spe absolutionis obtinenda?, quam Nobis et Suc
cessoribus praedictis reservamus, perpetuo careat.

$ 4. Demum magnopere cupientes a sacerdotalis iudicii, et sacri 
tribunalis sanctitate omnem turpitudinis occasionem, et Sacramentorum 
contemptum, et Ecclesiae iniuriam longe submovere, et tam exitiosa 
huiusmodi mala prorsus eliminare, et quantum in Domino possumus,
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animarum periculis occurrere, quas sacrilegi quidam, daemonis potius, 
quam Dei ministri, loco eas per Sacramentum Creatori suo ac nostro 
reconciliandi, maiori peccatorum mole onerantes, in profundum iniquita
tis barathrum nefarie submergunt, nonnullorum Venerabilium Fratrum 
Nostrorum Sancta? Romana? Ecclesia? Cardinalium, et aliquorum in 
theologia Magistrorum consilio desuper adhibito, accedentibus quoque 
iteratis plurium Episcoporum supplicationibus, hac Nostra in per
petuum valitura sanctione, quemadmodum a pluribus Episcopis per 
synodales suas constitutiones iam factum esse novimus, [omnibus et sin
gulis sacerdotibus, tam sa?cularibus quam regularibus cuiuscumque 
Ordinis, ac dignitatis, tametsi alioquin ad confessiones excipiendas 
approbatis, et quovis privilegio et induito, etiam speciali expressione, 
et specialissima nota et mentione digno suffultis, auctoritate ikpostolica, 
et Nostras potestatis plenitudine interdicimus et prohibemus, ne aliquis 
eorum, extra casum extrema? necessitatis, nimirum in ipsius mortis 
articulo, et deficiente tunc quocumque alio sacerdote qui confessarii 
munus obire possit, confessionem sacramentalem persona? complicis in 
peccato turpi atque inhonesto, contra sextum Decalogi praeceptum 
commisso, excipere audeat, sublata propterea illi ipso iure quacumque 
auctoritate et iurisdictione ad qualemcumque personam ab huiusmodi 
culpa adsolvendam; adeo quidem, ut absolutio, si quam impertierit, 
nulla atque irrita omnio sit, tanquam impertita a sacerdote, qui iuris
dictione ac facultate ad valide absolvendum necessaria privatus existit, 
quam ei per pra?sentes has Nostras adimere intendimus; et nihilo
minus, si quis confessarius secus facere ausus fuerit, maioris quoque 
excommunicationis poenam, a qua absolvendi potestatem Nobis solis, 
Nostrisque Successoribus dumtaxat reservamus, ipso facto incurrat.

§ 5. Declarantes etiam, et decernentes, quod nec etiam in vim cui
uscumque lubiltei, aut etiam Bulla?, quae appellatur Cruciata? 
Sancta?, aut alterius cuiuslibet indulti, confessionem dicti complicis 
huiusmodi quisquam valeat excipere, eique sacramentalem absolutionem 
elargiri; cum ad hunc effectum, et in hoc casu, nullus confessarius, 
utpote qui in huiusmodi peccati, et poenitentis genere, iurisdictione, 
ut priefertur, careat, et absolvendi facultate a Nobis privatus existat, 
habendus sit pro confessario legitimo, et approbato. Non obstantibus 
Constitutionibus, et Ordinationibus Apostolicis, pnesertim qua? nuncu
pantur Cruciata? Sanctio, vel lubilmi Universalis et plenarii, necnon 
quibusvis Ecclesiarum, et monasteriorum, et Ordinum quorumlibet, 
quorum ipsi sacerdotes fuerint, etiam iuramento, confirmatione Apos
tolica, vel quavis firmitate alia roboratis, statutis, et consuetudinibus, 
privilegiis quoque, induitis, et Litteris Apostolicis, sub quibuscumque 
tenoribus et formis, ac cum quibusvis clausuis, et decretis, etiam motu 
proprio, aut alias quomodolibet concessis, etiam iteratis vicibus appro
batis, et innovatis; quibus omnibus, eorum tenores privsentibus pro 
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expressis habentes, hae vice dumtaxat specialiter et expresse derogamus, 
ceterisque contrariis quibuscumque.

§ 6. Volumus demum ae praecipimus, ut omnes locorum Ordinarii, 
tam praesentes quam futuri pro tempore existentes, in approbatione 
confessariorum, tam praedictam Constitutionem Gregor ii Praedeces
soris, quam praesentem hanc Nostram, ab omnibus sacerdotibus appro
bandis attente legi et accurate observati curent, moneantque eos in 
Domino atque hortentur, ut sacrum ministerium ipsorum fidei commis
sum summa animi innocentia, morum puritate, indicii integritate 
peragant, exhibeantque semetipsos ut ministros Christi et dispensatores 
mysteriorum Dei. Memores praeterea sint se locum tenere, ac vices 
obire summi atque aeterni Sacerdotis, qui sanctus, innocens, impollutus, 
per Spiritum Sanctum semetipsum obtulit immaculatum Deo, ut emun
daret conscientiam nostram ab operibus mortuis, ad serviendum Deo 
viventi: sedulo igitur studeant diligenterque caveant, ne quaerentibus 
et pulsantibus eorum culpa cadum claudatur; ne deperditae oves ad 
ovile dominicum redire properantes, eorum manibus ferarum dentibus 
dilaniandae tradantur; ne prodigi filii egentes et saucii ad coelestem 
Patrem revertentes, nefaria eorum improbitate, gravioribus peccatorum 
vulneribus, dum adhuc in via sunt, confodiantur.

$ 7. Ut autem praesentes Litterae ad omnium notitiam facilius deve
niant, et nemo illarum ignorantiam allegare valeat, volumus illas seu 
earum exempla ad valvas Ecclesiae Lateranensis, et Basilicae Principis 
Apostolorum, necnon Cancellariae Apostolicae, Curiaeque Generalis in 
Monte Citatorio, ac in Acie Campi Florae de Urbe, ut moris est, affigi 
et publicari, sicque publicatas et affixas, omnes et singulos, quos illae 
concernunt, perinde arctare et afficere, ac si unicuique eorum nomina- 
tim et personaliter intimatae fuissent: utque ipsarum praesentium 
Litterarum transumptis seu exemplis, etiam impressis, manu alicuius 
Notarii publici subscriptis, et sigillo alicuius personae in ecclesiastica 
dignitate constituta? munitis, eadem prosus fides, tam in iudicio quam 
extra illud, ubique adhibeatur, quae ipsis praesentibus adhiberetur, si 
forent exhibitae vel ostensae.

$ 8. Nulli ergo omnino hominum liceat paginam hanc Nostra? volun
tatis, sanctionis, pra?eepti, mandati et derogationis infringere, vel ei 
ausu temerario contraire. Si quis autem hoc attentare praesumpserit, 
indignationem Omnipotentis Dei, ac BB. Petri et Pauli Apostolorum 
eius se noverit incursurum. Datum Romae apud S. Mariam Maiorem 
Anno Incarnationis Dominica? millesimo septingentesimo quadragesimo 
primo, Kalendis lunii, Pontificatus Nostri Anno I.

X. Sub-Datarius.
Pro D. Card. Passioneo 

Caietanus Amatus.
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DOCUM. IV

CONSTITUTIO GREGORII PP. XV “UNIVERSI,M
30 Augusti 1622

Universi Dominici gregis curam, quamquam immeriti, caelesti dis
positione gerentes, sedulo invigilare tenemur, ut ab omnibus pravis 
contagiis conservetur immunis, multoque maiori studio providere, ut 
omnis pestis ab iis avertatur, quibus alios sanandi officium est com
missus, ne quod Evangelica scripta Nos admonent, sale infatuato non 
sit, in quo saliatur, et ad nihilum prosit ultra, nisi ut mittatur foras, 
et conculcetur ab hominibus.

§ 1. Quoniam autem a Romanis Pontificibus Prodecessoribus 
nostris quibusdam in locis provisum fuit, ut impium, ac nefandum 
scelus, quod non solum inter Christifideles non esse, sed ncc etiam 
nominari debet, procul ab iis arceatur, videlicet, ut aliquis Sacerdos 
as sacras audiendas confessiones deputatus, sacrosancto Pernitenti® 
Sacramento, solicitando poenitentes ad turpia, abutatur, ac pro medi
cina venenum, pro pane aspidem porrigat, et ex cielesti medico infer
nalis veneficus, ex patre spirituali proditor exeerabilis animarum red
datur: idcirco Nos ea, quiu his perniciosissimis diaboli insidiis arcendis 
certis locis salubriter constituta sunt, ut nullibi desiderentur, quantum 
ex alto conceditur, providen. duximus.

§ 2. Alias siquidem a fel. ree. Pio Papa Quarto Praedecessore 
nostro emanarunt liter® tenoris subsequentis, videlicet: Pius Papa 
Quartus V enerabili Fratri, Archiepiscopo Uispalen. in Regnis Hispa- 
niarum h ceret ica pravitatis Inquisitori generali. Cum sicut nuper, 
non sine animi nostri molestia, accepimus, diversos Sacerdotes in 
Regnis Hispaniarum, atque etiam in eorum Civitatibus, et Dicecesibus 
curam animarum habentes, sive eam pro aliis exercentes, aut alias 
audiendis confessionibus pcenitentium deputati, in tantum proruperint 
iniquitatem, ut Sacramento Poenitentia; in actu audiendi confessiones 
abutantur, nec illi, et qui id instituit Domino Deo, et Salvatori nostro 
Jesu Christo iniuriam facere vereantur: mulieres videlicet poenitentes 
ad actus inhonestos, dum carum audiunt confessiones alliciendo, et 
provocando, seu allicere, et provocare tentando, et procurando, ac loco 
earum per Sacramentum huiusmodi Creatori nostro reconciliationis, 
graviori peccatorum mole eas onerando, et in manibus Diaboli tra
dendo, in Divince Maiestatis offensam, et animarum perniciem, et 
Christ i fidelium scandalum non modicum.

§ 1. Nos in animum inducere nequeuntes, quod qui de Fide Catho
lica recte sentiunt, Sacramentis in Ecclesia Dei institutis abutantur, 
aut illis iniuriam faciant, fraternitati tua;, de cuius eximia pietate, 
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virtute, atque doctrina plurimum in Domino confidimus, per praesentes 
committimus, et mandamus, quatenus per te, vel per alium seu alios 
a te deputandum, seu deputandos contra omnes, et singulos Sacerdotes 
dictorum Regnorum, ac illarum Civitatum, et Diaecesum de prcemissis 
quomodolibet diffamatos, tam saeculares, quam quorumvis etiam exemp
torum, ac Sedi Apostolicae immediate subiectorum Ordinum Regu
lares, cuiuscumque dignitatis, status, gradus, ordinis, conditionis, et 
praeeminent ice existant, tam super prcemissis, quam super Fide Ca
tholica, et quid de ea sentiant, diligenter inquiras, et iuxta facultatum 
tibi contra haereticos, aut de hceresi quovis modo suspectos a Sede 
Apostolica concessarum continentiam, et tenorem procedas, ac culp
abiles repertos iuxta excessuum suorum qualitatem, prout iuris fuerit, 
punias, eos etiam si, et prout de iure fuerit faciendum, debita prae
cedente degradatione saecularis ludicis arbitrio puniendos tradendo.

§ II. Non obstantibus, etc.
§ 3. Igitur, ut liter® praedict® perpetuis futuris temporibus, et 

ubique locorum inviolabiliter observentur, Motu proprio, et ex certa 
scientia, ac matura deliberatione nostra, ac de consilio Venerabilium 
fratrum nostrorum S. R. E. Cardinalium contra haereticam pravitatem 
generalium Inquisitorum praeinsertas literas huiusmodi, ac omnia, et 
singula in eis contenta Apostolica auctoritate tenore praesentium ap
probamus, et confirmamus, iliisque omnibus, et singulis inviolabilis 
Apostolic® firmitatis robur adiicimus, illasque non solum in pnedictis 
Hispaniarum Regnis, sed in quibusvis Christiani Orbis partibus firmiter, 
et inviolabiliter observari pr®cipimus, et mandamus.

§ 4. Ac pr®terea ne in futurum de poena his delinquentibus 
imponenda, et de modo contra eosdem procedendi ab aliquo dubitari 
possit, statuimus, decernimus, et declaramus quod omnes, et singuli 
Sacerdotes tam s®eulares, quam quorumvis, etiam quomodolibet ex
emptorum, ac Sedi Apostolic® immediate subiectorum Ordinum, Insti
tutorum, Societatum, et Congregationum Regulares cuiuscumque digni
tatis, et pr®eminenti®, aut quovis privilegio muniti existant, qui per
sonas, qu®cumque ili® sint, ad inhonesta, sive inter se, sive cum aliis 
quomodolibet perpetranda in actu Sacramentalis confessionis, sive 
antea, sive post immediate, seu occasione, vel pr®textu confessionis 
huiusmodi etiam ipsa confessione non sequuta, sive extra occasionem 
confessionis in Confessionario, aut in loco quocumque, ubi confessiones 
Sacramentales audiuntur, seu ad confessionem audiendam electo, simu
lantes ibidem confessiones audire, sollicitare, vel provocare lentaverint, 
aut cum eis illicitos, et inhonestos sermones, sive tractatus habuerint, 
in officio Sanet® Inquisitionis severissime, ut infra, puniantur. Et 
pr®terea omnes b®retic® pravitatis Inquisitores, et locorum Ordi
narios omnium Regnorum, Provinciarum, Civitatum, Dominiorum, et 
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locorum universi Orbis Christiani in suis quemque Dioecesibus, et 
Territoriis per has nostras literas, etiam privative quoad omnes alios 
specialiter, ac perpetuo Indices delegamus, ut super his contra pra?- 
dictos, simul, vel separatim in omnibus, prout m causis fidei, iuxta 
Sacrorum Canonum formam, necnon officii Inquisitionis huiusmodi Con
stitutiones, privilegia, consuetudines, et decreta diligenter inquirant, 
et procedant; et quos in aliquo ex huiusmodi nefariis excessibus cul
pabiles repererint, in eos pro criminum qualitate, et circumstantiis, 
suspen. ab executione ordinis, privationis beneficiorum, dignitatum, et 
officiorum quorumcumque, ac perpetuae inhabilitatis ad illa, necnon 
vocis activa;, et passiva?, si regulares fuerint, exilii, damnationis ad 
triremes, et carceres etiam in perpetuum absque ulla spe gratia?, poenas 
decernant, eos quoque si pro delicti enormitate graviores poenas merue
rint, debita praecedente degradatione, Curia? seculari puniendos tradant.

$ 5. Dantes etiam facultatem Venerabilibus Fratribus Nostris S. R. 
E. Cardinalibus generalibus Inquisitoribus, ne delictum tam enorme, 
et Ecclesia? tam pernisiosum remaneat, ob probationum defectum, 
impunitum, cum difficilis sit probationis, testibus etiam singularibus 
concurrentibus, praesumptionibus, indiciis, et aliis adminiculis, delic
tum probatum esse arbitrio suo indicandi, et Curiae seculari, ut prae
fertur, reum tradendum esse, pronunciandi.

§ 6. Non obstan. omnibus, qua? dictus Praedecessor in suis literis 
praedictis voluit non obstare, caeterisque contrariis quibuscumque.

§ 7. Mandantes omnibus Confessariis, ut suos poenitentes, quos 
noverint fuisse ab aliis, ut supra sollicitatos, moneant de obligatione 
denunciandi sollicitantes, seu ut praefertur, tractantes, Inquisitoribus, 
seu locorum Ordinariis praedictis: quod si hoc officium praetermise
rint, vel poenitentes docuerint non teneri ad denunciandum Confes- 
sarios sollicitantes, seu tractantes, ut supra, iidem locorum Ordinarii, 
et Inquisitores illos pro modo culpa? punire non negligant.

$ 8. Volumus autem, etc.

DOCUM. V

EX CONSTITUTIONE PAULI PP. III “ALTITUDO,”
1 Iunii 1537

. . . Sane cum sicut, non sine grandi et spirituali mentis nostra? 
laetitia, accepimus, quampluros incola? occidentalis et meridionalis 
India?, licet divina? sint legis expertes, S. Spiritu tamen cooperante, 
illustrati, errores, quos hactenus observarunt, penitus ab eorum men
tibus et cordibus abiecerint, ac fidei catholica? veritatem et S. Ecclesia? 
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unitatem amplecti, et secundum ritum eiusdem Romanas Ecclesias 
vivere desiderent et proponant. . . . Super eorum vero matrimoniis 
hoc observandum decernimus, ut qui ante conversionem plures iuxta 
eorum mores habebant uxores, et non recordantur quam primo acce
perint, conversi ad fidem, unam ex illis, accipiant, quam voluerint, ut 
cum ea matrimonium contrahant per verba de praesenti, ut moris est; 
qui vero recordantur quam primo acceperint, aliis dimissis, eam retine
ant. Ac eis concedimus, ut coniuncti etiam in tertio gradu tam con- 
sanguineitatis, quam affinitatis, non excludantur a matrimoniis contra
hendis donec huic S. Sedi super hoc aliud visum fuerit statuendum. . . .

DOCUM. VI

CONSTITUTIO S. Pii PP. V “ROMANI PONTIFICIS,”
2 Augusti 1571

Romani Pontificis aequa et circumspecta providentia, ne ea quae 
pro salubri Indorum noviter ad fidem conversorum directione sanciri 
debent et terminari, alicuius haesitationis scrupulo subiaceant, declara
tionibus et aliis opportunis consuevit providere remediis. Cum itaque, 
sicut accepimus, Indis in sua infidelitate manentibus plures permit
tantur uxores, quas ipsi etiam levissimis de causis repudiant, hinc fac
tum est quod recipientibus baptismum permissum sit permanere cum 
ea uxore, quae simul cum marito baptizata existit; et quia siepenumero 
contingit illam non esse primam coniugem, unde tam ministri quam 
Episcopi gravissimis scrupulis torquentur, existimantes illud non esse 
verum matrimonium; sed quia durissimum esset separare eos ab 
uxoribus, cum quibus ipsi Indi baptismum susceperunt, maxime quia 
difficillimum foret primam coniugem reperire: ideo Nos, statui (licto
rum Indorum paterno affectu benigne consulere, atque ipsos Episcopos 
et ministros ab huiusmodi scrupulis eximere volentes, motu proprio 
et ex certa scientia Nostra, ac apostolic® potestatis plenitudine, ut 
Indi, sic ut praemittitur baptizati, et in futurum baptizandi, cum uxore, 
quae cum ipsis fuerit baptizata et baptizabitur, remanere valeant, lan- 
quam cum uxore legitima, aliis dimissis, apostolica auctoritate, tenore 
praesentium, declaramus, matrimoniumque huiusmodi inter cos legitime 
consistere, etc.
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DOCUM. VII

CONSTITUTIO GREGORII PP. XIII “POPULIS,”
25 Ianuarh 1585

Populis ac nationibus nuper ex gentili latis, errore ad fidem catho
licam conversis expedit indulgere circa libertatem contrahendi matri
monia, ne homines, continentia; servanda? minime assueti, propterea 
minus libenter in fide persistant, et alios illorum exemplo ab eius per
ceptione deterreant. Quoniam igitur sa?pe contingit multos utriusque 
sed pra?cipue virilis sexus infideles, post contracta gentili ritu matri
monia, ex Angola, ./Ethiopia, Brasilia, et aliis Indicis regionibus, ab 
hostibus captos, a patriis finibus et propriis coniugibus in remotissimas 
regiones exterminari, adeo ut tam ipsi, captivique qui in patria rema
nent, si postea ad fidem convertantur, coniuges infideles tam longo 
locorum intervallo disiunctos, an sine contumelia Creatoris secum coha
bitare velint, ut par est, monere nequeant, vel quia interdum ad hostiles 
et barbaras provincias ne nuntiis quidem accessus pateat, vel quia 
ignorent prorsus in quas regiones fuerint transvecti, vel quia itineris 
longitudo magnam afferat difficultatem: idcirco Nos, attendentes huius
modi connubia inter infideles contracta, vera quidem, non tamen adeo 
rata censeri, ut necessitate suadente dissolvi non possint, talium gen
tium infirmitatem paterna pietate miserati, universis et singulis dicto
rum locorum Ordinariis et parochis, et presbyteris Societatis lesu ad 
confessiones audiendas ab eiusdem Societatis Superioribus approbatis 
et ad dictas regiones pro tempore missis vel in illis admissis, plenam 
auctoritate Apostolica, tenore pra?sentium, concedimus facultatem dis
pensandi cum quibuscumque utriusque sexus Christifidelibus incolis 
(lictarum regionum et serius ad fidem conversis qui ante baptisma sus
ceptum matrimonium contraxerunt, ut eorum quilibet, superstite coniuge 
infideli, ct cius consensu minime requisito, aut responso non expectato, 
matrimonia cum quovis fideli alterius etiam ritus contrahere et in 
facie Ecclesia? solemnizare, et in eis postea carnali copula consummatis 
quoad vixerint remanere licite valeant: dummodo constet etiam sum
marie et extraiudicialiter, coniugem, ut pnefertur, absentem moneri 
legitime non posse, aut monitum intra tempus in eadem monitione 
pnefixum suam voluntatem non significasse; qua? quidem matrimonia, 
etiamsi postea innotuerit coniuges priores infideles suam voluntatem 
iuste impeditos declarare non potuisse, et ad fidem etiam tempore 
contracti secundi matrimonii conversos fuisse, nihilominus rescindi 
nunquam debere, sed valida et firma, prolemque inde suscipiendam 
legitimam fore decernimus. Non obstantibus, etc.



APPENDIX II
SUMMARY OF CENSURES AND OTHER PENALTIES 

INCURRED AUTOMATICALLY (latae sententiae)

I. EXCOMMUNICATIONS

A. Excommunications Reserved in a Most Special Manner to 
the Apostolic See

(1) For casting away, carrying off, or keeping for evil purpose the 
Blessed Sacrament (Canon 2320).

(2) For laying violent hands on the person of the Roman Pontiff 
(Canon 2343, § 1).

(3) For giving absolution or pretended absolution of one’s own 
accomplice in a sin of impurity (Canon 2367).

(4) For direct violation of the seal of confession by confessor 
(Canon 2369, § 1).

(5) For several violations of the laws on the election of the Roman 
Pontiff (Canon 2330).

B. Excommunications Reserved in a Special Manner to the 
Apostolic See

(1) For apostasy, heresy, schism (Canon 2314, 1-2).
(2) For suspicion of heresy when the persons do not amend within 

six months from date of admonition (Canon 2315).
(3) For publishing books of heretics, schismatics, or apostates 

defending heresy, schism, apostasy, for defending, reading or keeping 
the aforesaid book or books condemned by name by Apostolic letters 
(Canon 2318, §1).

(4) For pretending to say Mass or hear Sacramental Confession 
by one who is not an ordained priest (Canon 2322, $ 1).

(5) For appealing to an (Ecumenical Council against the Supreme 
Pontiff (Canon 2332).

(6) For having recourse to the civil authorities to impede the acts 
of the Holy See or its Legates; injuring or terrorizing persons by 
reason of such acts (Canon 2333).
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(7) For the issuance of laws, precepts or orders violating the rights 
and freedom of the Church; recourse to civil authorities for the pur
pose of interfering with ecclesiastical jurisdiction (Canon 2334).

(8) For instituting suit in the civil courts against a Cardinal, Legate 
o' the Holy See, major official of the Roman Curia, or one’s own 
Ordinary (Canon 2341).

(9) For laying violent hands on the person of a Cardinal, Legate 
of the Holy See, patriarch, archbishop, or bishop (Canon 2343, §2).

(10) For the usurpation and retention of goods and rights of the 
Papacy (Canon 2345).

(11) For the forgery of documents of the Apostolic See and de
liberate use of such documents (Canon 2360).

(12) For the false denunciation of a confessor of the crime of 
solicitation (Canon 2363).

C. Excommunication Reserved Simply to the Apostolic See

(1) For profiteering from indulgences (Canon 2327).
(2) For joining the Freemasons or similar sects (Canon 2335).
(3) For absolving without faculties from excommunication reserved 

either in a most special or in a special manner to the Apostolic See 
(Canon 2338, § 1).

(4) For assisting or favoring an excommunicatus vitandus in the 
crime for which he was excommunicated; for communicating with such 
a person by admitting him to divine services (Canon 2338, § 2).

(5) For instituting a suit in the civil courts against a bishop, an 
abbot or prelate nullius, or the supreme head of a religious organization 
of papal law (Canon 2341).

(6) For the violation of the enclosure of nuns; in the case of nuns, 
for leaving enclosure illegally (Canon 2342, $1).

(7) For the violation of the enclosure of monasteries of religious 
men in solemn vows (Canon 2342, § 2).

(8) For the usurpation of ecclesiastical goods (Canon 2346).
(9) For fighting a duel, for issuing or accepting a challenge to the 

same, and for assisting, favoring, or purposely witnessing it (Canon 
2351).

(10) In the case of clerics in sacred orders and religious in solemn 
vows, and their partners, for attempting marriage (Canon 2388, § 1).

(11) For the commission of simony in ecclesiastical offices, benefices, 
or dignities (Canon 2392).

(12) For destroying, hiding, carrying off, or altering a document of 
the episcopal Curia during a vacancy of the episcopal see (Canon 2405).
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D. Excommunications Reserved to tiie Ordinary

(1) For contracting marriage before a non-Catholic minister, or 
making an agreement that a child or children shall be educated outside 
the Catholic Church, or offering a child for baptism to a non-Catholic 
minister; parents and those taking the parents’ place for having chil
dren educated in a non-Catholic religion (Canon 2319, § 1).

(2) For making, selling, distributing, or exposing false relics for 
public veneration (Canon 2326).

(3) For laying violent hands on clerics or religious (Canon 2343, 
$4).

(4) For the effective procuring of abortion (Canon 2350, §1).
(5) For apostasy from a laical or a non-exempt religious organi

zation (Canon 2385).
(6) For marriage by a religious bound to perpetual simple vows 

(Canon 23SS).

E. Non-Reserved Excommunications

(1) Authors and publishers of books of the Bible for publishing 
them without permission (Canon 2318, § 2).

(2) For forcing the ecclesiastical burial of infidels, apostates, 
heretics, schismatics, or excommunicated or interdicted persons whose 
excommunication or interdict has been pronounced by a competent 
ecclesiastical superior (Canon 2339).

• (3) For the alienation of ecclesiastical goods without the required 
beneplacitum Apostolicum (Canon 2347, n. 3).

(4) For forcing a man to embrace the clerical state, and forcing a 
man or woman to enter the religious state (Canon 2352).

(5) For neglecting to denounce the confessor who is guilty of solici
tation (Canon 2368, § 2).

II. INTERDICTS

A. Interdict Specially Reserved to the Apostolic See

Moral persons appealing to an (Ecumenical Council against the 
Supreme Pontiff (Canon 2332).

B. Interdict Reserved to the Ordinary

Persons who grant ecclesiastical burial to infidels, apostates, heretics, 
schismatics, or excommunicated or interdicted persons after a declara
tory or condemnatory sentence of excommunication or interdict (Canon 
2339).
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C. Non-Reserved Interdicts

(1) For celebrating or making others celebrate divine services in 
interdicted places; for admitting clerics excommunicated, interdicted, 
or suspended by declaratory or condemnatory sentence to the celebra
tion of divine services forbidden by the censure (Canon 2338, §3).

(2) The interdict against persons who are the cause of a local 
interdict or of an interdict on a college or community (Canon 2338, 
H).

III. SUSPENSIONS

A. Suspensions Reserved to the Apostolic See

(1) For consecrating a bishop without Apostolic mandate (Canon
2370) .

(2) For the reception of orders through simony; for the admin
istration or reception of other sacraments through simony (Canon
2371) .

(3) For the reception of orders from a notorious apostate, heretic 
or schismatic, or from one who is excommunicated, suspended or inter
dicted by declaratory or condemnatory sentence (Canon 2372).

(4) For ordaining a non-subjeet without dimissoria! letters, or one’s 
own subject without testimonial letters or without a canonical title, or 
a religious domiciled in another diocese (Canon 2373).

(5) The suspension of religious in sacred orders whose profession 
was declared invalid for reason of deceit (Canon 2387).

(6) The suspension of chapters and communities and others con
cerned who admit elected, presented or nominated persons to offices, 
benefices or dignities, before they have obtained and exhibited the letters 
of appointment (Canon 2394, n. 3).

B. Suspensions Reserved to the Ordinary

(1) For suing in the civil court another cleric or religious without 
permission of local Ordinary (Canon 2341).

(2) The suspension of a religious in sacred orders becoming a fugi
tive from his organization (Canon 2386).

C. Non-Reserved Suspensions

(1) For hearing confessions without jurisdiction, or absolving from 
reserved sins without faculties (Canon 2366).

(2) For maliciously presenting oneself for ordination without 
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dimissorials, or before the canonical age, or without observing due 
sequence in the reception of orders (Canon 2374).

(3) For resigning an ecclesiastical office, benefice, or dignity into 
the hands of laymen (Canon 2400).

(4) Abbots and prelates nullius for neglecting to receive the ab- 
batial blessing within the prescribed time (Canon 2402).

(5) Vicar-capitular (administrator of vacant diocese) for issuing 
dimissorial letters in violation of the precept'of Canon 958, n. 3 (Canon 
2409).

(6) Religious superiors for unlawfully sending their subjects for 
ordination to a strange bishop (Canon 2310).



APPENDIX III
SUMMARY OF THE DOCUMENTS OF THE ROMAN 

PONTIFF AND THE SACRED CONGREGATIONS 
AFFECTING THE LAWS OF THE CODE

(1) Wartime Communication Between the United States 
and the Holy See

The Most Reverend Apostolic Delegate, at the direction of the 
Cardinal Secretary of State, announced to the Most Reverend Ordi
naries that under wartime conditions they could communicate with the 
Holy See through the Apostolic Delegation, which made frequent use 
of radiograms and also of air mail to Lisbon, (a) Upon receipt of the 
petitions of religious for faculties and dispensations, the Delegation 
would communicate with the Holy See. (b) When a response was re
ceived from the Holy See, the relative rescript would be issued by the 
Delegation, (c) When requests were made for the renewal of a faculty, 
the original rescript should be presented with the petition, (d) The 
Holy See hoped in this way to continue to correspond with religious in 
the United States and to furnish every assistance to them, (e) The 
Cardinal Secretary of Slate also declared that, in virtue of this, the 
conditions for the use of Canon SI were not verified. Consequently, the 
Ordinaries could not appeal to this Canon. If at a later date circum
stances became more difficult, the Holy See would not fail to give the 
necessary and opportune instructions.

However, since this was only an administrative provision and not an 
authentic interpretation of Canon SI, it in no way affected doctrinal 
interpretations of that Canon, so that in cases in which commentators 
regarded the use of Canon 81 as justified, it might be used. The war
time emergency alone was not sufficient reason, but when coupled with 
the circumstances which commentators say warrant the use of Canon 81, 
it rendered the case more certainly as one which came within the scope 
of that Canon {The Jurist, II, pp. 182-83).

(2) Various Decrees on the Obligation of Clerics
(a) The Sacred Congregation of the Council stated that it had ascer

tained that some priests who went to the mountains or seashore or spas
643
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to recuperate their health just barely discharged the duties of their 
state and devoted the rest of the day to vain conversation and to attend
ing theatres, dances, motion picture shows, and other spectacles which 
ill became the dignity of the priesthood. Some even went so far as to 
discard the clerical garb, and don lay dress with a view to attain greater 
freedom. Wherefore, the Sacred Congregation issued the following 
instructions to all Ordinaries:

1. Priests who desire to leave their own diocese for some time to re
cuperate their health, shall ask the permission of their Ordinary, 
specifying the dates of their departure and return and also the 
places where they intend to stay.

2. The Ordinaries shall inquire carefully into the reasons for which 
the priests ask permission to leave their diocese, and they shall 
also diligently consider the character and mode of life of the ap
plicants, and grant this permission with great caution.

3. They shall also insist that their priests shall invariably choose 
inns or hospices which may without scandal be patronized by the 
ministers of God.

4. The Ordinaries shall forward as soon as possible the names of 
these priests to the Curia of the diocese in which the latter are 
staying, and shall specify the time of absence allowed and the inn 
or house in which they are guests.

5. Moreover, upon arrival at their destination, the priests shall pre
sent themselves at the Curia of that place as soon as possible, or 
(if the circumstances prevent this) shall approach the vicar- 
forane or at least the pastor, who shall in turn report to his own 
Ordinary.

6. (a) The Ordinaries of places where priests are accustomed to re
cuperate their health, shall keep careful and attentive watch 
over the visiting priests, either personally or through priests 
entrusted with this special duty; and they shall not permit 
these visiting priests to celebrate the sacred rites, unless they 
shall have obeyed the precepts given above.

(b) In order that these priests may be more easily kept in obedi
ence, the Ordinaries shall appoint appropriate penalties for 
those who shall give any scandal, or who shall do anything 
whatever that is unworthy of the sacerdotal office.

(c) They may even threaten such priests with suspension to be 
incurred ipso facto, if they attend theatres, motion picture 
shows, dances and other profane spectacles of this kind, or if 
they lay aside the clerical garb.

(d) Finally, they may inflict on these ecclesiastics the penalties 



APPENDIX III 645

imposed by the Sacred Canons, if the priests do not obey 
such precepts and the other laws of the Church.

(e) They shall make a careful report to the proper Curia of 
these ecclesiastics, and, if necessary, also to the Sacred Con
gregation.

7. In this matter, the vigilance of the Ordinaries should be extended 
also to religious, and, if the latter should be delinquent, they shall 
decree punishments in accordance with the Sacred Canons, and 
report the offenders to their Major Superiors (July 1, 1926; 
Acta Ap. Sedis, XVIII, 312-13).

(b) Are the permissions required by clerics in virtue of the Decree 
“Docente Apostolo” of November 18, 1910 (Acta Ap. Sedis, II, 910), 
to be obtained from the Holy See or from their own proper Ordinary ? 
Answer: From their own Ordinary (Committee, June 2-3, 1918; Acta 
Ap. Sedis, X, 344). Canon 139 deals with various secular offices and 
positions which clerics should not hold, and specifies the cases in which 
the Holy Sec and the Ordinary respectively may grant permission to 
clerics to accept such offices.

May Cardinals, archbishops, and residential or titular bishops, in 
«accordance with Canon 139, § 4, accept the office of senator or repre
sentative or compete for it? Answer: No; but, if by the law of the 
country Cardinals, archbishops, or bishops are by the very fact of 
holding these ecclesiastical positions entitled to a seat in the senate or 
in the house of representatives, and the Holy See has in any way ap
proved of such laws, they may without special permission of the Holy 
See fill these offices provided they attend to their ecclesiastical duties 
through the vicar-general or some one else. In any other case, however, 
Cardinals, archbishops, and residential or titular bishops need the per
mission of the Holy See to hold those secular offices.

Should local Ordinaries rather discourage than encourage priests 
who desire to compete for the office of representative? *1 ns we r: They 
should rather discourage them from seeking office (Committee, April 
25, 1922; Acta Ap. Sedis, XIV, 313).

(c) Concerning priests teaching at secular universities and other 
schools, the Holy See ordains that: (1) they may not accept the position 
without the explicit consent of their own Ordinary; (2) the Ordinary 
may permit the acceptance of the position by those priests only who by 
their devout life and their knowledge will be a good example to the 
other professors in the school and outside of it; (3) the proper Or
dinary may allow one of his priests to accept a position in a school in 
another diocese, but the priest may be recalled at the will of his own 
Ordinary or requested to leave by the Ordinary of the diocese where the 
school is located; (4) the proper Ordinary shall not allow his priests to 
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accept a teacliing position in another diocese without first informing the 
Ordinary of the place and getting his permission; (5) the priest of an
other diocese about to begin teaching shall without delay present himself 
to the Ordinary of the place, and shall during his stay in the diocese be 
subject to this Ordinary as though the latter were his proper Ordinary;
(6) the Ordinary of the place where the school is located may assign 
the priest to one of the churches of his diocese, order that a vicar-forane, 
pastor or other priest keep special watch over the teaching priest, or 
that the teaching priest inform him in what house and with whom he 
boards, and, if he judges it necessary, may order him to observe the 
common obligations of clerics, especially concerning attendance at di
ocesan conferences, order him to stay in a religious house designated by 
the Ordinary, forbid him to teach m a co-educational school or to teach 
gills privately, order him to help the pastor of the place with the in
struction of the children and preach at Mass, and admonish, correct and, 
if necessary, punish the priest; (7) the local Ordinary shall yearly at 
the end of the school term report to the proper Ordinary on the life and 
character of the teaching priest; (8) if the priest leaves the diocese for 
a notable length of time, he shall notify the local Ordinary, and before 
he goes on his summer vacation he shall pay his respects to the local 
Ordinary. When he returns to his own diocese, he shall present himself 
to his Ordinary and obey his orders faithfully (Sacred Congregation of 
the Council, February 22, 1927; Acta Ap. Sedis, XVIII, 99).

(d) Concerning the attendance of secular clerics at laical universi
ties the Holy See rules that, without the permission of his own bishop, 
no secular cleric may attend such a university. The bishop is not per
mitted to send clerics to such a university before they have been or
dained priests, and he should send those only who will be an honor to 
the Church and the priesthood, both by reason of their mental faculties 
and their holiness of life. If they be junior priests, they are not exempt 
from the yearly examinations prescribed by Canons 130 and 590, but 
should be examined more rigorously lest, while pursuing secular sci
ences, they should neglect ecclesiastical studies. After they have gradu
ated from those universities, they must remember that they are obliged 
to obey their Ordinary and to serve the diocese just as other priests, and 
they may not without the permission of their bishop accept a professor’s 
chair in the secular universities or any other office. If they disobey, they 
shall be punished, even with suspension. What is said concerning the 
secular clerics, applies also to the religious, including regulars; and 
what is here stated concerning the local Ordinary, applies to the major 
superiors of the religious organizations (Sacred Consistorial Congrega
tion, April 30, 1918; Acta Ap. Sedis, X, 37).

(e) Concerning the emigration of priests from Europe or countries
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bordering on the Mediterranean Sea to America or the Philippine Is
lands, the Holy See has ordained:

Priests of the Latin Rite who wish to go to these countries for a long 
or an indefinite period of time, must obtain the permission of their own 
Ordinary; the vicar-general or the vicar-capitular cannot grant this 
permission. The Ordinary may give this permission only to priests who 
are his own subjects by a canonical title, and they must have served in 
his diocese for several years. They must be men of high mental and 
moral standing, and they must have a good motive for desiring to emi
grate (e.g., to attend to the spiritual needs of their countrymen, or to go 
to places where priests are needed, or to regain their health, etc.). The 
bishop who grants leave to his priest to go to America or the Philippine 
Islands must, before issuing permission, enter into direct correspond
ence with the Ordinary of the place to which the priest wants to go, 
give liim the proper information on the life and character of the priest, 
and ask him whether he is willing to employ him in the ecclesiastical 
ministry (not merely allow him to say Mass), if the priest is able to 
work. Unless he gets an affirmative answer to his question, he shall not 
permit the priest to leave. The bishop who is requested to admit the 
priest to the ecclesiastical ministry in his diocese, shall not accept him 
unless he has work for him to do.

The letters by which the bishop grants the priest permission to go to 
America or the Philippine Islands shall explicitly state whether the per
mission to leave is temporary, or permanent, or at the will of the 
bishop; they shall mention the fact that the other bishop has agreed to 
accept him, and shall describe the priest sufficiently so that no mistake 
concerning his identity is possible; otherwise, the letters are of no value.

The Ordinaries of Italy may not issue letters granting permission to 
go to America or the Philippine Islands, but, after they have made the 
arrangements with the other bishop, shall submit the matter to the 
Sacred Consistorial Congregation, which shall issue the letters granting 
permission and forward them to both bishops. The same applies to the 
bishops of Spain and Portugal, with this difference that the Legates of 
the Apostolic See in those countries shall issue the letters of permission.

Priests who have obtained legitimate permission to go to America or 
the Philippine Islands should be permitted to exercise the sacred minis
try also in places through which they pass, if they are detained there for 
some time through illness or any other just cause, unless some special 
and extraordinary reason exists why the priest can not be permitted to 
exercise the sacred ministry. Priests who aave been legitimately per
mitted to emigrate may also, with the consent of both bishops and the 
observance of the laws of the Code on incardination, be incardinated in 
a diocese in America or the Philippine Islands. With the consent of the 
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bishop who first received them and the bishop to whose diocese they wish 
to go, such priests may later transfer to another diocese. Their own 
bishop in Europe must be notified of the transfer as soon as possible; 
in the case of an Italian, Spanish or Portuguese priest, the Holy See or 
the respective Legate of the Holy See who gave the permission to emi
grate must be notified. The new bishop who received the priest into his 
diocese has the obligation to notify the proper Ordinary of the priest, 
or the Holy See, or the Papal Legate. The Ordinaries are instructed by 
the Holy See not to permit the immigrant priests to live in private 
houses, or in boarding houses or hotels, but in houses under ecclesiastical 
supervision, or in the parish rectory, or in some religious house. If the 
priests do not obey, the bishop shall give them peremptory warning, 
and, if they fail to obey the warning, he shall forbid them to say Mass.

While they are members of the community, religious may be sent by 
their superiors in Europe to other houses of the same organization in 
America or the Philippine Islands, but the Holy See warns the superiors 
to take care to send only men who are well educated and of blameless 
character.

Religious who have obtained temporary permission to live outside 
their own organization (exclaustrati) and secularized religious are sub
ject to the same laws as secular clerics in reference to emigration to 
America and the Philippine Islands.

If such clerics desire to go to these countries for a short time, not 
exceeding six months, they do not need to find a bishop who is willing 
to employ them in the ecclesiastical ministry. It suffices that they have 
a good reason to go, and obtain permission from their own Ordinary, 
who shall indicate in his letters the reason for the journey and the term 
of the leave of absence granted to the priest. In the case of Italian, 
Spanish or Portuguese priests, the beneplacitum of the Holy See or of 
the Papal Legate must be obtained. The Ordinary who allows his cleric 
to travel to America or the Philippine Islands must see that the cleric 
has sufficient money, not only to reach his destination, but also for the 
return trip; he shall insist that the money for the return trip be de
posited with some bank, or safely kept in some other manner, so that 
the lack of money may not prevent his return. Religious who are tem
porarily separated from their organization (exclaustrati) and secular
ized religious are subject to this law like secular clerics.

If, at the expiration of the leave of absence, the cleric cannot return 
at once for reason of illness or any other necessity or just cause, the 
Ordinary of the place where the priest stays may prolong the leave of 
absence, but must at once inform the priest’s proper Ordinary and the 
Holy See, or the Papal Legate who gave the beneplacitum for the leave 
of absence.
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These laws apply also to priests who assist emigrants either on their 
own initiative or at the request of an emigration society. Priests who 
do not obey these laws, and in defiance of them emigrate, are auto
matically suspended a divims, and, if they nevertheless dare to say Mass, 
they incur irregularity, from which penalties they can be absolved only 
by the Sacred Consistorial Congregation (Sacred Consistorial Congre
gation, December 30, 1918; Acta Ap. Sedis, XI, 39).

(f) The Supreme Sacred Congregation of the Holy Office, after 
weighing maturely the inconveniences which turn to the detriment of 
religion and true piety from consultations of radicesthesia performed 
by clerics concerning circumstances of persons and events to be dinned, 
and recalling the precautions which are laid down in Canons 138 and 
139, § 1, to safeguard clerics and religious from things that are unbe
coming to their office and dignity or may impair their authority, decrees 
the following, without however wishing by this Decree to touch upon the 
scientific aspects of radicesthesia :

It commands the Most Excellent Ordinaries of places and the Su
periors of religious that they strictly prohibit their clerics and religious 
from ever having recourse to those investigations of radicesthesia, which 
have respect to the above-mentioned consultations.

It will be the duty of the same Ordinaries or Superiors of religious, 
if they judge it necessary or opportune, to add to this prohibition 
threats of penal sanctions.

But if any cleric or religious transgresses this prohibition and be
comes a recidivus, or has given occasion for grave inconveniences or 
scandal, the Ordinaries or Superiors shall report it to this Sacred Su
preme Tribunal.

Given at Rome, in the Palace of the Holy Office, March 26, 1942 
(Acta Ap. Sedis, XXXIV, 148).

(3) Election of the Pope
The Constitution, “Vacantis Apostolica? Sedis,” issued on December 

8, 1945, by Pope Pius XII (Aeta Ap. Sedis, XXXVIII, 65-99), has 
abrogated and supplanted all previous legislation regulating the elec
tion of the Pope. Papal elections, therefore, are now governed solely by 
this new Constitution which reforms some points of the Constitution, 
“Vacante Sede Apostolica,” of Pope Pius X of December 25, 1904, and 
the Motu Proprio of Pope Pius XI of March 1, 1922, and adopts the 
remaining provisions of those two Documents.

The new Constitution is divided into two parts. The first part treats 
of the vacancy itself of the Apostolic See and lays down the following 
ordinances:
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(1) During the vacancy of the Apostolic See the jurisdiction which 
belonged to the Pope during life is not enjoyed by the Sacred College 
of Cardinals, and they must leave all acts of that jurisdiction to the 
future Pope. They cannot make disposition of the rights of the Holy 
See, but must strenuously and sedulously guard them. They cannot 
make any changes in the laws of the Church or dispense from them, 
particularly in regard to the provisions of this Constitution. They may, 
however, resolve doubts concerning this Constitution, and in cases de
clared urgent by vote of the majority they may, likewise by majority 
vote, apply the remedy which is demanded (nn. 1-5).

(2) Two special Congregations of Cardinals, one general and the 
other particular, are to be formed and are to meet at stated times. The 
Particular Congregation shall be composed of the Cardinal Camerarius 
and three Cardinals who are the first in seniority in the three Orders 
of the Sacred College; on each third day these Cardinals are to be suc
ceeded by the next three in seniority. This Congregation deals only 
with matters of minor importance, leaving all major questions to the 
General Congregation to be decided by majority vote. The General Con
gregation meets daily beginning on a day after the Pope’s death to be 
determined by the Particular Congregation, and continuing up to the 
opening of the Conclave. Its meetings are held in the Vatican Palace, 
or elsewhere if circumstances, in the judgment of the Cardinals, demand 
it; they are presided over by the Dean of the College or, if he is im
peded, by the Subdean. Its decisions are to be made, not orally, but by 
secret vote. This Congregation arranges for the obsequies for the de
ceased Pope and for the opening of the Conclave. In particular, (a) it 
causes this Constitution to be read in the first session and sees that the 
prescribed oath is taken by the Cardinals, even those who arrive late, 
(b) It prepares for the Conclave and arranges the obsequies for the 
deceased Pope and his burial, (c) It appoints two ecclesiastics to recite 
the orations Pro Pontifice defuncto and De eligendo Pontifice, (d) It 
appoints the time for the members of the Diplomatic Corps and the 
Knights of Jerusalem to appear in a body before the Sacred College, 
(e) It sets up two or three Commissions of Cardinals to investigate and 
approve the Conclavists, to assign duties and rules for any others who 
are to give service during the Conclave, and to provide for the Conclave 
and its enclosure and the arrangements of the rooms, (f) It proposes 
and approves the expenses of the Conclave, (g) It communicates to the 
Sacred College letters of rulers, reports of Nuncios, and all other mat
ters which pertain to it. (h) It causes to be read to the Sacred College 
any documents left to it by the deceased Pope, (i) It causes the ring of 
the Fisherman and the seal of the Apostolic Chancery to be broken, 
(j) It distributes the rooms for the Conclave by lot, unless the age or 
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state of health of a Cardinal demands otherwise, (k) Finally, it fixes 
the day and hour for the opening of the Conclave (nn. 6-12).

(3) During the vacancy of the Holy See the power and faculties of 
the Cardinal Camerarius, Major Penitentiary, Chancellor, Vicar of 
Rome, and those of the Apostolic Legates, Nuncios, and Delegates re
main in force. For urgent cases the Cardinal Major Penitentiary enjoys 
all powers pertaining in any way to the forum of conscience, even such 
as at other times would exceed his competency. The office of Secretary 
of State, however, expires and its duties are assumed by the Secretary 
of the Sacred College. The Sacred College itself assumes the govern
ment of Vatican City State (nn. 13-23).

(4) The Sacred Congregations retain those faculties which are 
proper to them, as well as any conceded to them by Apostolic Letters. 
Powers to be exercised by them only verbo facto cum Sanctissimo or ex 
audientia Sanctissimi or vigore specialium ct extraordinariarum facul
tatum, are not retained during the vacancy of the Holy See. In the use 
of the powers retained by the Sacred Congregations, the resolution of 
matters of major importance should, if possible, be put off until after 
the election of the new Pope. The Holy Roman Rota and the Apostolic 
Signatura retain their jurisdiction, to be exercised during the vacancy 
of the Holy See according to the laws proper to themselves (nn. 24-28).

(5) Funeral services are to be held for the deceased Pope for nine 
days, even though interrupted and afterwards resumed, and with special 
solemnity on the last three days. On the last day the oration Pro Ponti
fice defuncto is to be recited by the ecclesiastic deputed for this. If the 
interment takes place in the Vatican Basilica, documents certifying the 
entombment are to be duly drawn up and signed by those designated for 
this. If the Pope died outside of Rome, the Sacred College shall make 
all provisions for the fitting transfer of his body to the Vatican Basilica 
(nn. 29-31).

The second part of the Constitution deals with the election itself of 
the Supreme Pontiff and contains the following ordinances:

(1) The right to elect the future Pope belongs solely to the Sacred 
College of Cardinals to the exclusion of any intervention by any other 
civil or ecclesiastical authority or dignity, or even by a General Coun
cil, which, if it is in session at the time, is ipso facto suspended on the 
death of the Pope until reconvened by the new Pope. Of the Cardinals, 
each and every one has the right to vote in the election, even though 
under excommunication. Cardinals who have been deposed or who have 
resigned, however, are barred and may not be reinstated even for the 
purpose of voting. Fifteen days must be allowed to elapse before the 
voting in order to permit the other Cardinals to arrive. This period may 
be extended to eighteen days by decision of the Sacred College. After 
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the voting has begun, Cardinals arriving late must be admitted to vote 
if the new Pope has not yet been elected. All Cardinals are bound under 
obedience to attend the Conclave, unless excused for legitimate impedi
ment by the Sacred College. During the Conclave at the third sound of 
the bell each Cardinal present must under pain of excommunication 
respond and go to the place of balloting. The Constitution also pre
scribes the garments to be worn by the Cardinals during the vacancy of 
the Holy See, in the General Congregations and in the Conclave (nn. 
32-42).

(2) Each Cardinal may have two clerics or two laymen or a cleric 
and a layman in attendance, but only one, a layman, may accompany 
him into the Conclave. A third attendant may be permitted to infirm 
Cardinals. All attendants must take the prescribed oath. Among the 
attendants to be admitted to the Conclave arc also included the Secre
tary of the Sacred College, the Sacristan of the Apostolic Palace with 
one or more clerics as assistants to be determined by the Sacred College, 
the Prefect of Apostolic Ceremonies, and not more than six Masters of 
Ceremonies, one religious as confessor, two physicians, one surgeon, and 
other necessary attendants to be chosen by the Commission of Cardinals 
(nn. 43-49).

(3) After the obsequies for the deceased Pope and the preparations 
for the Conclave have been completed, on the day determined the Cardi
nals assemble in the Basilica of St. Peter, or elsewhere according to cir
cumstances of time and place, and there the Mass De Spiritu Sancto is 
celebrated by the Dean of the Sacred College or one of the senior 
Cardinals, at the end of which a sermon is preached reminding the 
Cardinals of their sacred duty. Then immediately, or in the evening, the 
Cardinals go in procession into the Conclave. All persons who are not 
to remain are then excluded, this Constitution is again read, and the 
oath is again taken by all the Cardinals. The Cardinal Dean preaches 
a brief sermon on the duty of the Cardinals. All who arc to guard the 
Conclave then take the oath in the presence of the Sacred College, and 
the Cardinals retire to the rooms assigned to them. All who arc to re
main in attendance in the Conclave assemble in the chapel where they 
are carefully identified. All others withdraw. The Conclave is then 
enclosed from within and without, and this act is properly certified by 
documents duly drawn up and signed by those who are responsible for 
the interior and the exterior enclosure (nn. 50-5G).

(4) The election of the new Pope must take place in closed Con
clave, although violation of the enclosure will not invalidate the election. 
The enclosure, therefore, is to be carefully guarded against violation, 
and violators of it are to be expelled and punished. After the Conclave 
has been enclosed, no one is to be admitted to speak with the Cardinals 
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or others, except in intelligible voice and language and in the presence 
of those who are charged with the duty of guarding the enclosure. All 
incoming and outgoing letters, etc., to whomsoever they are directed, 
must first be inspected by the Secretary of the Sacred College and those 
who guard the enclosure. Correspondence, however, between the Sacred 
Penitentiary and the Cardinal Major Penitentiary, marked with the seal 
of that office, is excepted from this inspection. Newspapers, bulletins, 
etc., may not be sent into or out of the Conclave under pain of excom
munication. Strict secrecy under pain of excommunication is binding 
on all, Cardinals and Conclavists alike, as regards the election and ev
erything that takes place during the Conclave. All excommunications 
laid down in this Constitution are reserved, except in danger of death, 
exclusively to the new Pope and cannot be absolved by the Cardinal 
Major Penitentiary in virtue of any faculty he may have. The Cardinals 
are forbidden under pain of excommunication to reveal to their attend
ants, Conclavists, or anyone else, whatever directly or indirectly is 
related to the balloting, or what transpires in the General Congregations 
before or during the Conclave having any bearing on the election. They 
and all of the Conclavists are also bound in conscience not to violate 
the secrecy in these matters even after the election is over. The better 
to insure the maintenance of secrecy, the bringing of telegraphs, tele
phones, microphones, radiophones, photographic instruments, moving 
picture cameras, etc., into the Conclave is strictly prohibited (nn. 
57-64).

(5) On the morning after the enclosure of the Conclave at the usual 
sound of the bell the Cardinals assemble in the chapel, and there they 
either celebrate Holy Mass or receive Holy Communion. Then the 
Sacristan recites the hymn, Few», Creator Spiritus, with the oration, 
after which the election begins. The election may take place in any one 
of three forms: by inspiration, by compromise, or by ballot. Election 
by inspiration occurs when all unanimously and viva voce, as if inspired 
by the Holy Ghost, proclaim some one Pope. This form can be used 
only in closed Conclave and by all of the Cardinals present in the Con
clave, even those confined to their rooms by infirmity, with not even one 
dissenting. Election by compromise takes place when the Cardinals, 
without even one dissenting, unanimously choose three, five or seven 
Cardinals as delegates to choose the Pope, and all of the Cardinals agree 
to accept their choice. Beforehand the Sacred College determines how 
the Compromissarii are to proceed, for example, whether they must first 
propose their choice to the Sacred College, whether they must agree 
unanimously or only by majority, whether they must choose one from 
the Sacred College, etc. When they have observed these restrictions and 
have agreed on the one to be elected, their choice is promulgated in the 
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Conclave, and he is the canonical and true Pope. The ordinary form of 
the election is that which takes place by ballot. In this form two-thirds 
plus one of all the votes of all the Cardinals present in the Conclave are 
required for valid election. This additional requirement of one vote 
more than two-thirds is new, and makes it unnecessary ever to open the 
ballots to see whether the one elected voted for himself. Election by 
ballot takes place in three stages during each balloting: the ante-scru- 
tinium, scrutinium and the post-scrutimum. The procedure in each stage 
is minutely regulated by this Constitution, which also furnishes a fac
simile of the ballot form (which is simpler than that used formerly). 
The actual balloting, or scrutinium, takes place as follows: The Secre
tary of the Sacred College leaves so that only the Cardinals remain and 
the junior Cardinal Deacon closes and guards the door. Each Cardinal 
writes secretly on his ballot the name of the one for whom he is voting, 
disguising his writing as far as possible. He then folds the ballot across 
the middle. Then in the order of precedence each one, placing the ballot 
between the first two fingers of his right hand held aloft, carries it to the 
altar on which are placed a large chalice and paten and near which 
stand the tellers. Kneeling there he prays briefly. Then rising he pro
nounces in a clear and intelligible voice this oath: ‘T call to witness 
Jesus Christ, who will judge me, that I am electing the one who I judge 
according to God should be elected.” He then places the ballot on the 
paten and slides it into the chalice. This is repeated by each Cardinal 
until all of them have voted. The tellers bring the ballots from the 
Cardinals who are present in the chapel but are unable to walk to the 
altar. Three Cardinals are to be appointed to take the ballots from 
those who because of illness must remain in their rooms. To expedite 
the voting, the Cardinals deputed for this may cast their ballots imme
diately after the Dean of the Sacred College and then go to the sick 
while the other Cardinals are voting. When all have voted, the ballots 
are shuffled in the chalice covered with the paten by the first teller. Then 
they are counted and, if the number does not correspond with the num
ber of Cardinals, they are immediately destroyed by fire and the ballot
ing is repeated. If the number of ballots corresponds with that of the 
Cardinals, they are opened, read, recorded and announced by the tellers, 
the third teller announcing the names clearly so that the Cardinals can 
record the results. The ballots are then sewed together on a string by the 
third teller with the aid of a needle and thread (afterwards knotted), 
and are set aside. The results of the balloting are again cheeked. 
If anyone has received two-thirds of the votes plus one and this has 
been duly certified, he is elected, and the ballots are burned at once. If 
no one was elected, a second balloting takes place immediately without 
repetition of the oath, etc., and the ballots of the first voting are kept 
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to be burned with those of the second. When the ballots are burned, all 
of the Cardinals, in order to safeguard the secrecy, are bound under 
obedience to surrender to be burned simultaneously all notes, etc., taken 
during the voting. The balloting as described, and preceded by the 
hymn, Veni, Creator Spiritus, with the oration, takes place twice each 
day, in the morning after the Mass and at an opportune hour in the 
afternoon, until the new Pope is elected. The provisions of this Consti
tution governing the vacancy of the Holy See and the election of the 
new Pope are to be observed even if the Holy See should become vacant 
through the resignation of the Supreme Pontiff (nn. 65-91).

(6) Simony, whether of the divine or the human law, in the election 
is condemned under pain of excommunication, but not under pain of 
invalidity of the election, so that the validity of the election of the Pope 
cannot be attacked by anyone on this pretext. All promises and private 
agreements, made during the lifetime of the Pope without consulting 
him, concerning the election of his successor are forbidden under pain 
of excommunication. All Cardinals present and future, the Secretary 
of the Sacred College, and all who take any part in the Conclave are 
forbidden in obedience and under p.ain of excommunication to accept 
from any civil power a Veto or Exclusiva to be transmitted in any way 
whatsoever to the Sacred College, even in the form of a simple desire. 
This prohibition is now extended to any form of attempted intervention 
in the election by laical powers or dignitaries. The Cardinals are to 
refrain from pacts, agreements, promises, etc., in regard to voting. All 
these are invalid and not binding on anyone even though confirmed by 
oath, and those who make them are punished by excommunication. 
While discussions about the election are not forbidden to the Cardinals 
during the vacancy of the See, they are forbidden to commit themselves 
by common consent to observe certain things if elected. Such agree
ments, even if confirmed by oath, are declared null and void and not 
binding on the new Pope. The only motive of the electors is to be the 
election of the one who is best fitted to govern the universal Church 
fruitfully and usefully. Hence, in the entire world as soon as word of 
the Pope’s death is received, clergy and people are to implore God to 
provide the Church with a worthy successor in a speedy and unanimous 
election. Patriarchs, Archbishops, Bishops and other Prelates, as well 
as all preachers, are to exhort the clergy and the faithful, specially con
gregated for this purpose, to pray earnestly, and according to circum
stances even to fast, for the speedy and happy outcome of the Conclave. 
Finally, the one elected is urged not to be deterred from accepting the 
office because of its arduousness, but to submit humbly to the Divine 
Will confident that God who imposes the burden will also give the 
strength to bear it (nn. 92-99).
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(7) When the canonical election has taken place, the junior Cardinal 
Deacon summons the Secretary of the Sacred College, the Prefect of 
Apostolic Ceremonies and two Masters of Ceremonies into the chapel, 
and the Dean of the Sacred College in the name of all asks the one 
elected whether he accepts the office. He must express his acceptance 
or refusal of the office within the period of time determined by the 
Sacred College by majority vote of the Cardinals. The moment he ac
cepts, he is the true Pope and obtains and may exercise full and absolute 
jurisdiction over the whole world. The Dean asks him what name he 
chooses. The acceptance of the office and the choice of a name are then 
certified by document. This done, the Cardinals show the first “adora
tion” to the new Pope and the Te Deum is sung, after which the first 
Cardinal Deacon announces the new Pope to the people, before whom 
after a short interval the new Pope appears and gives the blessing Urbi 
et Orbi. This is followed by the second “adoration” by the Cardinals. 
The Conclave is then opened at the command of the Pope and this is 
certified by document. Those outside who are accustomed to be admitted 
are then brought in for the “adoration.” The third “adoration” by the 
Cardinals is left for a time to be set by the Pope and announced by the 
Prefect of Apostolic Ceremonies. If the one elected is not a priest or 
bishop, he is to be ordained or consecrated by the Dean of the Sacred 
College, who in this case wears the pallium. In the absence of the Dean, 
this privilege belongs to the Subdean; and if he, too, is absent, to the 
senior Cardinal Suburbicarian Bishop. Finally, the coronation of the 
new Pope by the first Cardinal Deacon takes place.1

(4) Various Declarations Concerning Parishes
(a) With reference to parishes which were erected in dioceses while 

they were under the jurisdiction of the Sacred Congregation of the 
Propagation of the Faith, and which were later on placed under the 
common law of the Church, various doubts arose as to the nature of 
these parishes and the rights and duties of the pastors. The Sacred 
Consistorial Congregation has declared:

(i) From Canon 216 it is certain that the parts of the dioceses over 
which a rector has been appointed for the care of souls in his district 
are in future to be considered as parishes, and are to be called such, re
serving the name of quasi-parishes or missions for the districts into 
which vicariates and prefectures Apostolic are divided.

(ii) For the erection of parishes a decree of the Ordinary is indeed 
required, determining the boundary lines of the parish, its revenue for 
the conducting of the divine worship and the maintenance of the priest,

1 For complete Latin text, see Appendix 1, Doeuni. 1.
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but it is not necessary that the rector be irremovable; on the contrary, 
if there are just reasons, his removability may be declared in the docu
ment of erection of the parish, in accordance with Canons 1411, n. 4, 
454, and 1438.

(iii) If the small number of the faithful, or a fluctuating Catholic 
population, or a complete lack of proper funds makes it inadvisable to 
erect some churches as parishes, they should be made subsidiary 
churches or chapels depending on and joined to the territory of some 
parish, until such time as they can be made independent parishes.

(iv) With reference to the endowment of new parishes, one must 
keep in mind what is stated in Canons 1409, 1410 and 1415.

(v) When a parish has been erected as described above, the rector 
or pastor or administrator of the parish is obliged to apply Mass for 
the people of the parish on Sundays and holydays; the rectors of sub
sidiary churches or chaplaincies are exempted from that obligation. If 
the burden is too great, recourse is to be made to the Holy See (Sacred 
Consistorial Congregation, August 1, 1919; Acta Ap. Sedis, XI, 346).

(b) As some doubts remained regarding the canonical status of 
parishes in the United States of America which were erected before the 
promulgation of the Code, the Committee for the Authentic Interpreta
tion of the Code issued the following declarations:

(i) No special or formal decree of erection of a parish by the 
bishop is required.

(ii) It suffices for the erection of a parish if the Ordinary define 
the territorial limits and assign a rector to the people and the church.

(iii) With reference to the parishes established before the promul
gation of the Code, those parishes became ipso facto canonical parishes, 
and no decree of erection is necessary, but only the fixing of the ter
ritorial limits and the appointment of a pastor to take charge of such 
territory (September ‘26, 1921; communicated to the Bishops of the 
United States by Letters of the Apostolic Delegation at Washington, 
November 10, 1922).

(5) Competence of the Sacred Congregations 
and Tribunals

(a) The Pontifical Commission examined and answered the follow
ing doubts concerning the limits of the competence of the Sacred Con
gregation of the Sacraments in eases of nullity of marriage:

I. Does general and preeminent jurisdiction in cases of nullity of 
matrimony belong to the Sacred Congregation of the Sacraments, so 
that it can call them to itself, or suspend their course or the execution 
of the sentence laid down in the same? Answer: No.
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II. What rights belong to the same Sacred Congregation in cases 
of nullity of matrimony? Answer: To the Sacred Congregation of 
the Sacraments in cases of nullity of matrimony belong:

(a) the right to settle questions concerning the validity of matri
mony which are brought to it, provided the same do not demand 
more accurate discussion or investigation, according to the norm 
of Canon 249, § 3;

(b) the right to define questions concerning the competence of the 
judge by reason of quasi-domicile according to the Instruction 
of the same Congregation of December 23, 1929;

(c) the rights specified in the Circular Letter of the Sacred Con
gregation of July 1, 1932, “De relatione causarum matrimo
nialium quotannis eidem Sacra? Congregationi mittenda,” as 
well as the rights specified in nn. IV and V of the Motu pro
prio “Qua cura” of Pius XI of December 8, 1938 (de ordi
nandis tribunalibus ecclesiasticis Italia? pro causis nullitatis 
matrimonii decidendis).

III. In cases of nullity of marriage must the irromotor justitia and 
the defensor vinculi be considered as delegates of the Sacred Congrega
tion of the Sacraments, so that it can moderate their parts? Answer: 
No.

IV. If the answer to III is in the negative, can the same Sacred 
Congregation in the case of denunciation of nullity of matrimony, dis
cussed in Canon 1971, § 2, interfere in those things which precede the 
accusation of nullity of matrimony, and how? Answer: No, saving re
course, re adhuc integra, against the judgment of the Ordinary (Pon
tifical Committee, July 8, 1940; Acta Ap. Sedis, XXXII, 317-318).

(6) Concerning the Constitutions, Superiors and Chapters 
of Religious Organizations

(a) Do the convents of nuns in France and Belgium, whose vows 
were originally solemn vows but were reduced to simple vows by order 
of the Apostolic See, continue to be under the jurisdiction of the local 
Ordinaries as before the promulgation of the Code? Answer: The Holy 
See is to be requested to make those convents dependent on the local 
Ordinaries with this limitation that the bishops have no authority to 
change the rules of the ancient Orders or the constitutions of nuns ap
proved by the Holy See. The Supreme Pontiff approved the recom
mendation of the Sacred Congregation (Sacred Congregation of Re
ligious, May 22, 1919; Acta Ap. Sedis, XI, 240).

(b) It happens at times that convents of nuns, whose vows were 
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originally solemn vows but have been reduced to simple vows by the 
Apostolic See in some countries, establish new convents of the same 
Order in other countries by sending thither some of the nuns. From this 
condition the following questions arise:

(i) Are the vows of the nuns in convents established in other coun
tries to be considered solemn or simple vows? Answer: They are solemn 
vows, provided the beneplacitum of the Apostolic See was obtained for 
the new convents in other countries.

(ii) Can the nuns spoken of in Canon 488, n. 7, establish new con
vents in other places without the beneplacitum of the Holy See? An
swer: No, and the Holy See is to be requested to grant a sanatio for the 
convents already founded without the beneplacitum of the Holy See.

(iii) Does a convent of nuns with solemn vows and Papal enclosure 
when transferred to another place continue to have Papal enclosure and 
solemn vows? Ansiver: Recourse is to be had in each case to the Apos
tolic See.

(iv) What is the canonical status of a convent of nuns spoken of in 
Canon 488, n. 7, when transferred to a country where the reduction of 
solemn to simple vows does not apply? Answer: Each ease is to be re
ferred to the Apostolic See. The Supreme Pontiff approved the Decree 
of the Sacred Congregation and granted the request for the sanatio 
(Sacred Congregation of Religious, July 27, 1922; Acta Ap. Sedis, 
XIV, 554).

(c) Concerning the convents of nuns in France and Belgium the 
Holy See declared: (i) the nuns of convents which profess the rules of 
Religious Orders and whose vows were originally solemn vows, though 
at present they have only simple vows, are truly nuns of Papal law in 
the sense of Canon 488, n. 7, like other nuns in the universal Church; 
(ii) their convents, however, are not subject to the Superiors of Regu
lar Orders, except by special privilege, and therefore they do not, in 
accordance with Canon G15, enjoy the privilege of exemption, but are 
subject to the jurisdiction of the local Ordinaries in those matters in 
which the Code gives the local Ordinaries jurisdiction over nuns; (iii) 
there is no objection at present, if a convent of nuns requests it, to their 
being permitted to make solemn vows observing Papal enclosure, pro
vided they obtain the permission of the Apostolic See (Sacred Congre
gation of Religious, June 23, 1923; Acta A/). Sedis, XV, 357).

(d) The Instruction of the Sacred Congregation of Religious on the 
Papal enclosure of nuns states that, since the promulgation of the De
cree of this Congregation of June 23, 1923, on the status of the nuns in 
France and Belgium, many convents of nuns have availed themselves of 
the permission to apply for the making of solemn vows, and have asked 
for definite information on the law of Papal enclosure to be observed 
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by those convents which obtained permission to make solemn vows. The 
Sacred Congregation, therefore, sums up the former law on the en
closure of nuns, and modifies these laws to some extent to harmonize 
with the Code and to take account of modern conditions (Sacred Con
gregation of Religious, February 6, 1924; Acta Ap. Sedis, XVI, 96).

(e) Are Canons 197, 199, 206-209 on jurisdictional power to be 
applied, unless the nature of the case, or the text or context of the law 
has it otherwise, to the dominative power which the Superiors and 
Chapters have in religious organizations and in societies of men or 
women living in community without public vows? Ansiver: Yes. (Com
mittee, March 26, 1952; Acta Ap. Sedis, XLIV, 496).

(f) May the wives of Presidents of individual States of United 
States be admitted into the cloisters of regulars? Answer: Yes. Is 
this interpretation declarative or extensive? Answer: It is extensive. 
(Committee, March 26, 1952; Acta Ap. Sedis, XLIV, 496).

(7) Concerning Religious Profession
(a) With reference to the moneys accruing to the religious on ac

count of military service during the war, the Holy See issued the fol
lowing answers to inqueries:

(i) May solemnly professed religious rightfully retain for them
selves any of the money for military service? Answer: They must give 
all the money to their Order.

(ii) May solemnly professed religious, who by Apostolic indult are 
rendered capable of acquiring goods after their profession, appropriate 
any of the money spoken of above without the consent and express per
mission of their major superior? Ansiver: No.

(iii) Are religious in simple vows, either perpetual or temporary, 
whose constitutions exclude all further acquisition of temporal goods 
after their profession, obliged to give all the said money for their reli
gious organization? Answer: Yes, those who at the time of military 
service were bound by vows to give all the money to their organization; 
those not so bound are not obliged.

(iv) May religious in simple vows, either perpetual or temporary, 
in any religious order or congregation, whose constitutions do not stand 
in the way, appropriate for themselves any of the money which they re
ceived in pay for their military service, or are they obliged to give to 
their organization after dismissal from the service whatever they have 
saved? Answer: If the men in question were bound by vows during 
the military service, they must give all to their organization; if their 
vows ceased, they can appropriate some of the money, but they should 
give their religious organization a fair compensation.
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(v) Where a life pension because of mutilation or debilitation suf
fered in the war has been given to simply professed religious, or to those 
spoken of in Canon 673, or to those whose vows or promises remained 
suspended, does this pension pertain to the respective religious organi
zation or society? Answer: If the religious were bound by vows during 
the military service, the pension belongs to the religious organization; 
in the case of all others, it belongs to the religious, but they are obliged 
to give it to their organization as long as they remain in it.

(vi) Do any rewards gained by military distinctions in the war be
long to the former soldiers, or rather to their religious organization? 
Answer: They belong to the religious organization unless the men were 
freed from the vows during the military service.

(vii) Does the money given to each soldier on his discharge from 
the war service as a solemn manifestation of the gratitude of the public 
belong to the religious organization? Answer: Yes, it belongs to the 
religious community, except in the case of those who were freed from 
the vows during the war.

(viii) Are religious who disposed of the money even in favor of 
third persons in violation of the above decisions, obliged to make resti
tution? Ansiver: They are obliged to make restitution, unless the reli
gious acted with the reasonably presumed permission of his superior 
(Sacred Congregation of Religious, February 25, 1922; Acta Ap. Sedis, 
XIV, 196).

(b) Before solemn profession religious who are studying for the 
priesthood must take the following oath in the presence of their su
perior; in communities with simple vows and in societies living after 
the manner of religious, this oath is to be taken before subdiaconate in 
the presence of their superior. Investigations are prescribed by which 
the superior is to make certain of the required qualifications of the men 
destined for the priesthood, and before any order, congregation or so
ciety admits them to the first vows or promises, the superior must de
mand that each candidate give a declaration in writing in which he ex
pressly states that he believes he has a vocation to the religious and 
clerical state, and that he has the firm purpose to devote himself per
manently to the clerical life in the religious state, and therefore asks to 
be admitted to the first vows or promises. This petition and declaration 
must be preserved in the archives of the religious organization. The 
oath before solemn profession or before the subdeaconate is as follows:

“Ego subsignatus N. N., alumnus Ordinis vel Congregationis N. N., 
cum petitionem Superioribus exhibuerim pro recipiendo subdiaconatus 
ordine, diligenter re perpensa coram Deo, juramento interposito tes
tificor: (1) Nulla me coactione, seu vi, aut nullo impelli timore in re
cipiendo eodem sacro ordine, sed ipsum sponte exoptare, ac plena 
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liberaque voluntate eumdem cum adnexis oneribus amplecti velle. (2) 
Fateor mihi plene esse cognita cuncta onera ex eodem sacro ordine 
dimanantia, qua? sponte amplector, ac Deo opitulante propono me toto 
vita? curriculo diligenter servare. (3) Qua? castitatis voto ac coelibatus 
lege praecipiuntur, clare me perspicere testor, eaque integre servare 
usque ad extremum vita?, Deo adjuvante, firmiter statuo. (4) Denique 
sincera fide spondeo jugiter me fore, ad normam sacrorum canonum, 
obsequentissime obtemperaturum iis omnibus qua? mihi a Praepositis, 
juxta Ecclesia? disciplinam, praecipientur, paratum virtutum exempla, 
tum opere, cum sermone, aliis praebere, adeo ut tanti officii susceptione 
retributionem a Deo promissam accipere merear. Sic testor ac juro, su
per ha?c Sancta Dei Evangelia, qua? manu mea tango.” Place and date 
and signature of the one taking the oath are to be added (Sacred Con
gregation of Religious, December 1, 1931; Acta Ap. Sedis, XXIV, 
74-81).

(8) Associations of Clergy and Laymen
(a) The Pious Union of the Clergy for the Missions is to be estab

lished by the Ordinary in every diocese. Its purpose is through the 
priests to stimulate interest in the foreign missions among the Catholic 
people. The means of helping the missions should consist of prayers, 
study of missionary activities, meetings to exchange knowledge of the 
missions and their needs and to devise means for the support of the 
missions, fostering vocations for missionary work, sermons and other 
ways of informing the Catholic people of the work of the missions and 
how that work can be promoted, while soliciting financial aid for the 
missions.

Priests, secular and religious, and students of theology may become 
members of the Union. Enrollment is to be made by the Diocesan Coun
cil or the Regional Council of the Union or, if these are not established, 
by the Sacred Congregation of the Propaganda. The enrollment car
ries with it the obligation to work for the purposes of the Union, and 
entitles members to the spiritual favors and privileges. Ordinary mem
bers are those who perform the good works and promote interest in the 
missions and pay the annual fee specified by the Council of the Union. 
Perpetual members are those who, besides working for the interests of 
the missions, donate once a larger sum specified for perpetual member
ship by the Council.

The Union is to have a Regional President and Council. The Sacred 
Congregation of the Propaganda appoints the Regional President; the 
local Ordinaries propose names for the President to the Sacred Congre
gation. The Council is appointed by the President after consultation 
with the local Ordinaries if he wants to appoint secular priests, or after 
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consultation with the Superiors of the respective religious organizations 
if he wants to appoint religious. Each diocese is to have a Diocesan 
Council headed by a Diocesan Director. The Diocesan Director and the 
members of the Council are appointed by the local Ordinary and are re
movable at his will. Regulations are given for meetings of the whole 
Union of a country under the presidency of the Regional President, and 
for meetings of Diocesan Directors.

The following spiritual favors are granted to the members:
(1) a plenary indulgence under the usual conditions on the feasts 

of the Epiphany, Holy Apostles, St. Michael, St. Francis Xavier, once 
a month on a day chosen by each one, at the hour of death;

(2) an indulgence of one hundred days for every good work done 
for the missions;

(3) the faculties, provided the member of the Union be approved 
for the hearing of concessions, (a) to bless outside the City of Rome 
with one sign of the cross crowns, rosaries, crosses, crucifixes, medals 
and statuettes with the Apostolic Indulgences (cfr. Acta Ap. Sedis, 
1922, 143); (b) to bless with one sign of the cross crowns made up after 
the type of the rosaries of the Blessed Virgin with the indulgence of the 
Crozier Fathers; (c) to bless and impose under the rites prescribed by 
the Church the scapulars of the Passion, Immaculate Conception, 
Blessed Trinity, Sorrowful Mother, and Mount Carmel; (d) to bless 
with one sign of the cross crucifixes with the indulgences of the Way of 
the Cross; (e) to bless with one sign of the cross crucifixes with the 
indulgence of a happy death;

(4) the privilege of a personally privileged altar four times a 
week provided the member of the Union has not a similar indult for 
some other day;

(5) the faculty to bless the Crown of the Seven Dolors with all in
dulgences granted for these crowns by the Supreme Pontiffs, provided 
the member of the Union is approved for confessions;

(6) the faculty, provided the member is approved for confessions, 
to bless and impose with one formula the scapulars which they as mem
bers of the Union have the faculty to bless;

(7) the faculty to impose the scapulars spoken of above without the 
obligation to inscribe the names on the rolls of the Confraternities;

(8) the faculty to anticipate Matins and Lauds from noon, provided 
the member has finished the Office of the Day (Sacred Congregation of 
the Propaganda, April 4, 192G; Acta Ap. Sedis, XVIII, 230).

(b) Spiritual Favors for the Members of the Confraternity of 
Christian Doctrine.—A plenary indulgence may be gained by all mem
bers: (1) on the day they join the Confraternity; (2) on the princi
pal feast of the Confraternity; (3) on the following feasts: Easter Sun
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day, Christmas Day, Pentecost, the Epiphany, Ascension Thursday, 
New Year’s Day, Corpus Christi, the /Vssumption, the Immaculate Con
ception, S. Maria de Planctu (Titular of the Archconfraternity at 
Rome), St. Joseph, Sts. Peter and Paul, All Saints’ Day, St. Charles 
Borromeo, St. Joseph Calasanctius, and St. Robert Bellarmine; (4) a 
plenary indulgence at the hour of death if the members have received 
the Sacraments of Penance and the Holy Eucharist or make at least an 
act of contrition, and pronounce the name of Jesus, if they are able to 
speak (or otherwise call upon the name.of Jesus in their hearts), and 
patiently accept death from hand of God as the penalty for sin.

The indulgences of the Station Churches of Rome on the days indi
cated in the Roman Missal as Station Days. The members can gain 
these indulgences in the church of their Confraternity, provided there 
are no Station churches in their own town. A Decree of February 25, 
1933 (Acta Ap. Sedis, XXV, 72), referred to in the present Decree, had 
ruled that, if a church in town enjoyed the privilege of the Roman Sta
tion Days, such church had to be visited to gain these indulgences.

The partial indulgences are: (1) of ten years, for going out of the 
town or city to teach Catechism in the villages and rural districts; (2) 
of seven years, if the members receive the Sacraments on the day and at 
the place where a Confraternity is erected; if they go through the city 
to gather men, women, and children for religious instruction; if they 
accompany the Blessed Sacrament to the'sick; once a month when they 
receive the Sacraments of Penance and Holy Eucharist; priest members 
who give a sermon or religious instruction in a church or oratory of 
the Confraternity, (3) of three years, if they accompany the corpse of 
a deceased member to the cemetery, or assist at the funeral services and 
devoutly pray for the deceased; (4) of three hundred days, if they take 
care that children, servants, and others assist at catechetical instruc
tions; if they visit sick members; if they attend services and conventions 
of the Confraternity or processions conducted with the consent of the 
Ordinary; (5) of one hundred days if they either publicly or privately 
give catechetical instruction on weekdays.

All Masses said for the souls of deceased members by any priest at 
any altar may have the same benefit as if they were said at a privileged 
altar (Sacred Penitentiary, December 21, 1939; Acta Ap. Sedis, 
XXXII, 58).

(9) Baptism
(a) His Excellency, the Most Reverend Apostolic Delegate to the 

United States issued in March, 1942, the following formula of the pro
fession of faith approved by the Sacred Congregation of the Holy Office 
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for the reception of converts, to be used in place of the form prescribed 
by the same Holy Office on July 20, 1859.

Profession of Faith

“I . . ..... years of age, born outside the Catholic Church, have 
held and believed errors contrary to her teaching. Now, enlightened by 
divine grace, I kneel before you, Reverend Father ...., having before 
my eyes and touching with my hands the Holy Gospels; and with a firm 
faith I believe and profess each and all the articles that are contained in 
the Apostles’ Creed, that is: I believe in God, the Father Almighty, 
Creator of Heaven and Earth; and in Jesus Christ, His only Son, our 
Lord, who was conceived by the Holy Ghost, born of the Virgin Mary, 
suffered under Pontius Pilate, was crucified, died and was buried; He 
descended into hell, the third day He rose again from the dead; He 
ascended into heaven and sitteth at the right band of God, the Father 
Almighty; from thence He will come to judge the living and the dead. 
I believe in the Holy Ghost; the Holy Catholic Church; the Communion 
of Saints; the forgiveness of sins; the resurrection of the bod}’, and life 
everlasting. Amen.

“I accept and embrace most firmly the apostolic and ecclesiastical 
traditions and all the other constitutions and prescriptions of the 
Church.

“I accept the Sacred Scriptures according to the sense which has 
been held and which is still held by Holy Mother the Church, whose duty 
it is to judge the true sense and interpretation of the Sacred Scriptures, 
and I shall never accept or interpret them except according to the 
unanimous consent of the Fathers.

“I profess that the Sacraments of the New Law are truly and pre
cisely seven in number, instituted for the salvation of mankind, though 
all are not necessary for each individual: Baptism, Confirmation, 
Eucharist, Penance, Extreme Unction, Holy Orders and Matrimony. I 
profess that all confer grace, and that of these Baptism, Confirmation 
and Holy Orders cannot be repeated without sacrilege.

“I also accept and admit the ritual of the Catholic Church in the 
solemn administration of all the above-mentioned Sacraments.

“I accept and hold, in each and every part, all that has been defined 
and declared by the Sacred Council of Trent concerning original sin and 
justification. I profess that in the Mass is offered to God a true, real 
and propitiatory sacrifice for the living and the dead; that in the Holy 
Sacrament of the Eucharist is really, truly and substantially the Body 
and Blood together with the Soul and Divinity of Our Lord Jesus 
Christ, and that there takes place what the Church calls transubstantia- 
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tion, that is the change of all the substance of bread into the Body and 
of all the substance of wine into the Blood. I confess also that in re
ceiving under cither of these species one receives Jesus Christ, whole and 
entire.

“I firmly hold that Purgatory exists, and that the souls detained 
there can be helped by the prayers of the faithful. Likewise, I hold that 
the Saints who reign with Jesus Christ should be venerated and invoked, 
that they offer prayers to God for us, and that their relics are to be 
venerated.

“I profess firmly that the images of Jesus Christ and of the Mother 
of God, ever Virgin, as well as of all the Saints should be given due 
honor and veneration. I also affirm that Jesus Christ left to the Church 
the faculty to grant indulgences, and that their use is most salutary to 
the Christian people. I recognize the Holy Roman, Catholic and Apos
tolic Church as the mother and teacher of all the Churches, and I prom
ise and swear true obedience to the Roman Pontiff, successor of St. 
Peter, Prince of the Apostles and Vicar of Jesus Christ.

“Besides I accept, without hesitation, and profess all that has been 
handed down, defined and declared by the Sacred Canons and by the 
General Councils, especially by the Sacred Council of Trent and by the 
Vatican General Council, and in a special manner concerning the 
primacy and infallibility of the Roman Pontiff. At the same time I 
condemn and reprove all that the Church has condemned and reproved. 
This same Catholic Faith, outside of which nobody can be saved, which 
I now freely profess and to which I truly adhere, the same I promise 
and swear to maintain and profess, with the help of God, entire, in
violate and with firm constancy until the last breath of life; and I shall 
strive, as far as possible, that this same Faith shall be held, taught and 
publicly professed by all those who depend on me and by those of 
whom I shall have charge.

“So help me God and these Holy Gospels.”
(b) The Sacred Congregation for the Oriental Church resolved the 

following case: Titius was born of a dissident Oriental father and a 
Latin Catholic mother in 1932. In 1930 his father and mother, after 
haring given the promises, contracted marriage before the Latin pastor 
of the mother. In spite of the promises, his father had Titius bap
tised in the dissident Oriental church. When the father died, Titius’ 
mother saw to it that he attended the Latin Catholic church. He never 
attended any Oriental church. Now he wants to marry a Latin Catholic. 
Is he a member of the Oriental Rite so that he must marry in the pres
ence of the Oriental Catholic pastor? Answer: He certainly belongs to 
the Latin Rite. See Canon 756. (S.C. for the Oriental Church, July 
11, 1952, The Jurist, XII, 475-477). Canon Law Digest, III, P. 302. ‘
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(10) The Sacrifice of the Mass
(а) On March 26, 1929, the Holy See issued an Instruction concern

ing altar breads, altar wane, the distribution of Holy Communion, and 
the reservation of the Blessed Sacrament during the last three days of 
Holy Week, and gave the following rules to the Ordinaries:

(1) In accordance with the remarks, precepts and decrees of the 
Instruction, the Ordinaries shall as soon as possible command that these 
things be most faithfully observed by the rectors of churches, and under 
the leadership of the rectors by others who serve the altar, in order that 
all danger of nullity of the Sacrifice of the Altar be removed and all 
occasion of irreverence be eliminated.

(2) They shall, therefore, see that in each diocese or city or town, 
according to the nature of the various places, there be not wanting 
qualified persons above all suspicion (especially religious of either sex), 
from whom the rectors of churches can obtain the altar breads and altar 
wine which can be used with a safe conscience, unless they make these 
things themselves.

(3) In reference to the hosts, the rectors shall see that the frag
ments which so easily adhere to the hosts are removed, and that, before 
Holy Mass is said, they are carefully brushed off, and that, if there is a 
very large number of hosts to be consecrated, they are gently shaken in 
a sieve.

(4) They shall employ special care to see that only fresh hosts are 
consecrated, and that the sacred particles kept in the pyx are frequently 
renewed (Canon 1272; Rituale Romanum, tit. IV, cap. I, n. 7). They 
should endeavor to ensure that the tabernacle in which the Holy Eucha
rist is reserved be protected as much as possible against dampness and 
against extreme cold air, for under the effect of humidity the hosts 
decay and under the effect of frost they become brittle.

(5) In the distribution of Holy Communion to the faithful there 
should be used—besides the white linen cloth spread before the commu
nicants, as required by the rubrics of the Missal, the Ritual and the 
Cccremoniale Episcoporum—a plate made of silver or of other gold- 
plated metal, without any engravings on the inside but plain, which is 
to be held by the people themselves under their chins, with the excep
tion of the case when the bishop distributes Holy Communion, or a prel
ate who uses the pontificals, or in a Solemn High Mass, when a priest 
or deacon assists and holds the paten under the chins of the communi
cants.

(б) The faithful are to be earnestly admonished that, when they 
hold the plate under their chins and then give it to the priest or pass it 
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on to another communicant, they shall not hold it slanting or turn it 
over, lest the fragments, if there be any, fall oil and bo lost.

(7) The fragments which are found on the plate after the Com
munion of the faithful shall, when Communion is distributed during the 
Mass, be very carefully collected by means of the index fingor and 
dropped into the chalice; if Holy Communion is given outside of Mass, 
they shall be put into the ciborium. It is not the intention of the Sacred 
Congregation to condemn plates (of whatever shape they may be) 
which at present are used in some churches, provided they be of metal 
and are not ornamented with engravings on the inside and are otherwise 
practical for catching the fragments.

(S) The Ordinaries shall insist that the rectors of churches shall be 
most solicitous to keep the altars and also the sacred utensils clean, espe
cially those which come into contact with the Blessed Sacrament; and 
they should remember that it is a grave matter of conscience to observe 
the aforesaid prescriptions.

(9) In reference to the sacred particles to be reserved during the 
last three days of Holy Week for the benefit of the sick, the Ordinaries 
should understand the intention of the rubrics and the Decree of the 
Sacred Congregation of Rites; they should remember that these Hosts 
are not kept for public veneration, but that on the contrary the latter is 
forbidden. Nevertheless, great care must be taken that due honor and 
respect is shown to the Eucharistic Sacrament, and first and foremost in 
regard to the place where it is to be reserved.

Their Eminences, the Cardinals of the Sacred Congregation of the 
Sacraments, moreover command that the local Ordinaries, within one 
year from the reception of this Instruction, inform this Sacred Congre
gation concerning those things which they have seen fit to ordain 
towards the execution of the precepts herein contained and the abolition 
of inveterate abuses that may exist (Sacred Congregation of the Sacra
ments, March 26, 1929; Acta Ap. Sedis, XXI, 631).

(11) The Reception of Holy Communion
(a) The Most Reverend Apostolic Delegate informed the Bishops 

of the United States that Pope Pius XII had granted them the faculty 
to permit the faithful of their dioceses who were engaged in works of 
national defense and had to work after midnight, to receive Holy Com
munion without observing the prescribed fast. This faculty was given 
for the duration of the war and the following conditions had to be ob
served: (1) the workers must abstain from solid food for at least four 
hours, and from liquids for at least one hour before receiving Holy 
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Communion; (2) all liquids taken after midnight must be non-alcoholic; 
(3) the privilege must be so used as to avoid scandal or surprise.

(12) Indulgences
(a) Concerning the Stations of the Way of the Cross the Holy See 

ruled that the Crown or Beads of the Way of the Cross (by the use of 
which the indulgences of the Way of the Cross could be gained) were 
to be abolished, and all faculties to bless those beads were recalled 
(Holy Office, July 24, 1912; Acta Ap. Sedis, IV, 529). The Holy See 
decreed that the indulgences cease also in reference to the beads already 
blessed before the Decree abolishing them was issued. It further de
clared that crucifixes blessed with the indulgences of the Way of the 
Cross may be used for the purpose of gaining the indulgences by those 
only who at the time are legitimately impeded from visiting a place 
where the Way of the Cross is erected (Sacred Penitentiary, December 
14, 1917; Acta Ap. Sedis, X, 30). Finally, the Holy See has declared 
that all other indulgences granted in past centuries for the Way of the 
Cross are abolished, and the following only are granted: (a) one 
plenary indulgence as often as one makes the Way of the Cross in some 
church or place where it is legitimately erected; (b) another plenary 
indulgence if on the day when one makes the Way of the Cross one re
ceives Holy Communion, or once a month on the day on which one re
ceives Holy Communion if one has made the Way of the Cross ten times 
during the month; (c) a partial indulgence of ten years for each Station 
if one has started the Way of the Cross and for some reason does not 
finish it (Sacred Penitentiary, October 20, 1931; Acta Ap. Sedis, 
XXIII, 522).

Among the many recent Decrees on indulgences the following is of 
unusual importance and eminently practical. From ancient times the 
erection of the Stations of the Way of the Cross had been made a very 
formal matter, so much so that various written instruments were re
quired for the validity of the blessing of the Stations. If any one of 
the papers prescribed for the validity of the blessing had not been prop
erly drawn up, though by mere oversight, the Stations were not validly 
erected and the people could not gain the indulgences. To rectify such 
mistakes, the Holy See was wont to grant a so-called sanatio every few 
years, by which the Stations were made valid for the gaining of the in
dulgences. The present Decree abolishes the regulations which required 
documents for validity of the blessing. The Order of Friars Minor, to 
which the blessing of the Stations had been reserved, was still author
ized to erect the Stations, but the Minister General can no longer dele
gate priests outside his own Order. The Holy See gives special faculties 
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to the bishops who request them to delegate their priests for the bless
ing of the Stations. By the law of the Code the bishops personally have 
the faculty to bless the Stations, but they cannot delegate others unless 
they get a special indult.

The gist of the new Decree is as follows: (1) for the validity of the 
erection of the Way of the Cross it is required that the one who blesses 
the Stations shall have the requisite faculty; all other earlier conditions 
for validity are revoked; (2) for the sake of ecclesiastical discipline, 
the local Ordinary’s permission to erect the Stations in non-exempt 
places is to be obtained; this permission may be presumed if the Or
dinary cannot easily be reached; (3) all erections of Stations that were 
invalid for any reason are hereby declared validated by the Holy See 
(Sacred Penitentiary, March 12, 1938; Acta Ap. Sedis, XXX, 111).

Another general sanatio of invalidly erected Stations was granted 
by the Sacred Penitentiary on October 13, 1956. (Acta O.F.M., LXXV, 
266).

(b) Some noteworthy indulgences have been granted in recent years.
(1) A plenary indulgence is granted to all who after Confession and 
Holy Communion say five decades of the Rosary in a church or chapel 
where the Blessed Sacrament is reserved (Letters Apostolic, September 
4, 1927; Acta Ap. Sedis, XX, 376).

(2) Clerics in major orders who recite the entire Divine Office, 
though at various times, in a place where the Blessed Sacrament is re
served, gain a plenary indulgence under the usual conditions (Sacred 
Penitentiary, October 23, 1930; Acta Ap. Sedis, XXII, 493). If one has 
obtained permission to say other prayers in place of the Divine Office, 
one can gain the plenary indulgence by reciting those prayers in the 
presence of the Blessed Sacrament (Sacred Penitentiary, November 7, 
1932; Acta Ap. Sedis, XXIV, 411). A partial indulgence of 500 days 
is gained for each canonical hour, if the whole Office is not said in the 
presence of the Blessed Sacrament (Sacred Penitentiary, March 18, 
1933; Acta Ap. Sedis, XXV, 332). Clerics in tonsure or minor orders 
and novices and students in Religious organizations who recite the Di
vine Office in the presence of the Blessed Sacrament may gain the ple
nary indulgence (Sacred Penitentiary, March 31, 1937; Acta Ap. Sedis, 
XXIX, 284).

(3) For some time past petitions had been sent to the Holy See 
from many parts of the world explaining that the Apostolic Blessing, 
which is given by the Supreme Pontiff to the whole world (Urbi ct orbi) 
on the occasion of great solemnities and bestows a plenary indulgence 
on all who are present, could be made of universal benefit if the Holy 
Father would deign to extend the blessing and indulgence to all who 
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listen to the radio broadcast of the sacred functions with piety and 
devotion.

The Holy Father, considering that the marvellous modern inventions 
of science (such as the radio) should be made serviceable for the benefit 
of souls, deigned to grant that all persons in any part of the world who 
listen to the radio broadcast with piety and devotion when he gives the 
Papal Blessing Urbi et orbi, may gain a plenary indulgence under the 
usual conditions, and ordered this Decree to be made public (Sacred 
Penitentiary, June 15, 1939; Acta Ap. Sedis, XXXI, 277).

(c) By Decree of the Sacred Penitentiary, Juy 10, 1924, the Por
tiuncula Indulgence was not to be granted to any church or public ora
tory unless it was three kilometers (about two miles) distant from a 
Franciscan or other church that had the privilege of the Portiuncula. 
Now, the Holy See abolishes that regulation. All cathedral and parish 
churches, even public oratories within extensive parishes, may obtain 
the privilege of the Portiuncula if the local Ordinaries judge it ad
visable for the convenience of the people. The petition of any church 
for the indulgence is to be endorsed by the local Ordinary and addressed 
to the Sacred Penitentiary (May 1, 1939; Acta Ap. Sedis, XXXI, 226).

The Apostolic See manifests, especially in these times, ever greater 
liberality in the matter of indulgences. Thus, His Holiness Pius XII 
was moved to grant this favor by his earnest desire that the Christian 
people may more fully draw upon this rich spiritual treasury of the 
Church, and that the souls in Purgatory may thereby receive more 
assistance. The judgment of the Ordinaries in petitioning the Apostolic 
See to extend the privilege of the Portiuncula Indulgence to parochial 
and other churches and oratories is to be based upon the convenience 
of the faithful.

(13) The Candidates and Rites of Sacred Ordination
A lengthy instruction of the Sacred Congregation of the Sacra

ments of December 27, 1930 (Acta Ap. Sedis, XXIII, 1931, 120), de
mands various investigations concerning the candidates for the secular 
priesthood, both before the first tonsure and for the various orders, and 
finally demands that before each major order the candidates make the 
following declaration and oath before the Ordinary, which is to be writ
ten by their own hand, and which we here reprint for convenience’ sake:

“Ego subsignatus N. N., cum petitionem Episcopo exhibuerim pro 
recipiendo subdiaconatus (seu diaconatus vel presbyteratus) Ordiue, 
mento interposito, testificor in primis, nulla me coactione seu vi, nec 
sacra instante Ordinatione, ac diligenter re perpensa coram Deo, iura- 
ullo impelli timore in recipiendo eodem sacro Ordine, sed ipsum sponte 
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exoptare, ac plena liberaque voluntate eumdcm velle, cum experiar ac 
sentiam a Deo me esse revera vocatum.

“Fateor mihi plene cognita cuncta onera caeteraque ex eodem sacro 
Ordine dimanantia, qum sponte suscipere volo ac propono, eaque toto 
meiv vita? curriculo, Deo opitulante, diligentissime servare constituo.

“Praecipue qua? coelibatus lex importet clare me percipere ostendo, 
eamque liberter explere atque integre servare usque ad extremum, Deo 
adjutore, firmiter statuo.

“Denique sincera fide spondeo jugiter me fore, ad normam ss. Can
onum, obtemperaturum obsequentissime iis omnibus, qua? mei praecipi
ent Praepositi, et Ecclesia? disciplina exiget, paratum virtutum exempla 
praebere sive opere sive sermone, adeo ut de tanti officii susceptione re
munerari a Deo merear.

“Sic spondeo, sic voveo, sic juro, sic me Deus adjuvet et ha?c Sancta 
Dei Evangelia, qua? manibus meis tango.”

Here follow place and date, and signature of the one taking the oath.

(13b) Apostolic Constitution on the Sacred Orders of Diac- 
onate, Priesthood and the Episcopate1

(1) Catholic faith affirms that the Sacrament of Orders instituted 
by Christ the Lord, by which spiritual power is bestowed and grace 
conferred for the proper fulfillment of ecclesiastical offices, is one and 
the same for the entire Church. For, just as Our Lord Jesus Christ 
gave to the Church but one and the same government under the Prince 
of the Apostles, one and the same faith, one and the same sacrifice, He 
has likewise given but one and the same treasury of effectual signs of 
grace, viz., the Sacraments. Nor has the Church in the course of cen
turies substituted, nor could she substitute, other Sacraments for those 
Sacraments instituted by Christ, since, as the Council of Trent teaches 
(Session VII, Can. 1, De Sacram, in genere), the seven Sacraments of 
the New Law were all instituted by Jesus Christ Our Lord, and the 
Church has no power over “the substance of the Sacraments”—i.e., over 
those things which, according to the testimony of the sources of divine 
revelation, Christ the Lord decreed should be observed in the sacra
mental sign.

(2) As regards the Sacrament of Orders here in question, it is a 
fact that, despite its oneness and identity (which no Catholic could ever 
call into question), varied rites nevertheless have been added to its ad
ministration throughout the ages, according to differences of time and

1 Acta Ap. Sedis, XL, 5-7; Homiletic and Pastoral Review, XLVII1 
(June, 1948), pp. 691-693.
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place. This indeed has been the reason why theologians began to inquire 
which of these rites in the conferring of the Sacrament of Orders be
long to its essence and which do not. This has likewise given grounds 
for doubts and anxieties in special cases, and therefore time and time 
again the Apostolic See has been humbly urged that what is required 
for validity in the conferring of Sacred Orders be finally decided by the 
supreme authority of the Church.

(3) Now, it is evident to all that the Sacraments of the New Law, 
in so far as they are perceptible and efficient signs of invisible grace, 
should signify the grace they produce and produce the grace they sig
nify. Indeed, the effects which must be produced and therefore signified 
by the sacred ordination of diaconate, priesthood and the episcopate 
(namely, power and grace) are found sufficiently signified in all rites of 
the universal Church, of different periods and places, by the imposition 
of hands and the words determining it. Further, there is no one who is 
not aware that the Roman Church has always held as valid the ordina
tions conferred in the Greek Rite without the handing over of instru
menta, so that in the Council of Florence itself, in which union of the 
Greeks with the Roman Church was effected, the Greeks were not re
quired to change the rite of ordination or to insert therein the handing 
over of instrumenta. Indeed, the Church desired that in Rome itself the 
Greeks be ordained according to their own Rite. From this it follows 
that, even according to the mind of the Council of Florence itself, the 
handing over of instrumenta is not required by the will of Our Lord 
Jesus Christ Himself for the substance and validity of this Sacrament. 
But, if this has been sometimes also necessary for validity through the 
will and rule of the Church, all know that the Church is also able to 
change and to abrogate what she has established.

(4) Since this is so, divine light being invoked, We by Our supreme 
Apostolic authority and with certain knowledge declare and, as far as is 
necessary, decree and ordain: the matter of the Sacred Orders of diaco
nate, priesthood and the episcopate—and the only one—is the imposi
tion of hands; the form, and likewise the only one, is the words deter
mining the application of this matter, by which the sacramental effects 
are univocally signified—namely, the power of Orders and the grace of 
the Holy Spirit—and which are accepted and used as such by the 
Church. Hence it follows that We should declare—as indeed in order 
to settle all controversy and to preclude anxieties of conscience, We do 
declare—by Our Apostolic authority and, if ever it has been determined 
otherwise by law, We ordain, that the handing over of instrumenta at 
least in the future is not necessary for the validity of the Sacred Orders 
of diaconate, priesthood and the episcopate.

(5) As to the matter and form in the conferring of each Order, by 
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Our same supreme Apostolic authority We decree and ordain the fol 
lowing:

In the diaconal ordination the matter is the imposition of hands of 
the bishop, which occurs once in the rite of this ordination; the form 
consists of the words of the “Preface,” of which these are essential and 
therefore required for validity: “Emitte in eum, qiuesumus, Domine, 
Spiritum Sanctum, quo in opus ministerii tui fideliter exsequendi septi
formis gratias tuae munere roboretur.”

In the priestly ordination the matter is the first imposition of hands 
of the bishop which takes place in silence, but not the continuation of 
that imposition through the extending of the right hand, nor the final 
(imposition) to which are joined the words: “Accipe Spiritum Sanc
tum: quorum remiseris peccata, etc.” The form consists of the words 
of the “Preface,” of which these are essential and therefore required for 
validity: “Da qumsumus, omnipotens Pater, in hunc famulum tuum 
Presbyterii dignitatem; innova in visceribus ejus spiritum sanctitatis, 
ut acceptum a Te, Deus, secundi meriti munus obtineat censuramque 
morum exemplo sua? conversationis insinuet.”

Finally, in episcopal ordination or consecration the matter is the 
imposition of hands performed by the Bishop Consecrator; the form 
consists of the words of the “Preface,” of which these are essential and 
therefore required for validity: “Comple in Sacerdote tuo ministerii tui 
summam, et ornamentis totius glorificationis instructum coelestis ungu
enti rore sanctifica.” All this is to take place as decreed by Our Apos
tolic Constitution, Episcopalis Consecrationis, of November 30, 1944.

(6) So as to give no occasion for doubt, We command that the im
position of hands in each Order to be conferred shall be done by touch
ing the head of the ordinand physically, although a moral contact will 
suffice for administering the Sacrament validly.

Finally, it shall be in no way right to understand from what We 
have declared and ordained above as to the matter and form, that it 
would be lawful to neglect in any way or to omit the other established 
rites of the Roman Pontifical. Indeed, We even command that all the 
prescribed details of that Roman Pontifical be religiously observed and 
carried out.

The provisions of this Our Constitution do not have retroactive ef
fect. If any doubt occurs, it is to be submitted to this Apostolic See.

These things We publish, declare and decree, anything to the con
trary notwithstanding, even worthy of special mention. Hence, We 
desire and order that they be made clear in some manner in the Roman 
Pontifical. It shall not be lawful for anyone to infringe on this Consti
tution issued by Us or by rash boldness to contravene it.
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Given in Rome at St. Peter’s, on November 30, on the feast of St. 
Andrew the Apostle, in the year of 1947, the ninth of Our Pontificate.

Pius PP. XII.

(14) Impediments of Marriage
(a) May a widow be admitted to marriage before the Church, with

out marriage before the State, if by the civil marriage the widow would 
lose the military pension ? Answer: The practice of the Sacred Congre
gation is not to be departed from; wherefore, the loss of the pension is 
not a sufficient reason to permit the marriage before the Church without 
the civil ceremony (obligatory in Italy). If other circumstances are 
present, recourse is to be had in each case to the Holy See (Sacred Con
gregation of the Sacraments, July 2, 1917; Archiv fiir katholisches 
Kir ch enr edit, CIII, 158).

(b) Is the prescription of Canon 209 to be applied in the case of a 
priest who assists at a marriage while lacking delegation? Answer: 
Yes. (Committee, March 26, 1952; Acta Ap. Sedis, XLIV, 496).

(15) Wartime Faculty to Dispense from Fast 
and Abstinence

Pope Pius XII gave to all Ordinaries of every Rite, for the duration 
of the recent war, the power to grant at their prudent discretion a gen
eral dispensation from the law of ecclesiastical fast and abstinence in 
the territory of their jurisdiction, even in favor of exempt religious, 
both men and women. The faithful of the Latin Rite, however, were to 
observe the law of fast and abstinence on Ash Wednesday and Good 
Friday; the faithful of other Rites were to follow the regulations of 
their Ordinaries in regard to the two excepted days.

Ordinaries who granted this dispensation were to urge all the faith
ful, especially the secular and regular clergy and institutes of religious 
women, to devote themselves to voluntary exercises of mortification and 
to good works, especially towards the sick and needy, and to offer 
prayers for the intention of the Holy Father (Sacred Congregation for 
Extraordinary Affairs, December 19, 1941; Acta Ap. Sedis, XXXIII, 
516).

(16) Wartime Faculty of Ordinaries Concerning the 
Sanctuary Lamp and Candles

Because of wartime difficulties the Sacred Congregation of Rites 
permitted the Ordinaries: (1) to allow the use of other oils, preferably 
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vegetable oils, in the sanctuary lamp, and as a last resort to permit the 
use of an electric light. (2) When necessary according to their prudent 
judgment, Ordinaries might reduce the number of candles prescribed 
for the sacred functions, where beeswax was scarce; in the absence of 
beeswax, they could permit substitution of other lights, even electric 
lights, to make up the required number (March 13, 1942; Acta Ap. 
Sedis, XXXIV, 112). Due to the high cost of beeswax in the post-war 
period, the Sacred Congregation of Rites again relaxed Canon 1271, 
the Rituale Romanum (tit. IV, c. 1, n. 6), and its own Decrees as fol
lows: (1) as regards the sanctuary lamp the relaxation remains as 
above; (2) two wax candles are prescribed for Low Mass, four for the 
Sung or Solemn Mass and for solemn exposition of the Blessed Sacra
ment; (3) the number required by the rubrics is then to be supplied 
by other lights. The ancient tradition in this matter is to be restored as 
soon as possible (August 18, 1949; Acta Ap. Sedis, XXXXI, 476-477).

(17) The Conferring of Benefices
(a) The Most Reverend Ordinaries were asked to admonish their 

Curias that, as often as they wish to obtain from the Supreme Pontiff 
the conferring of benefices reserved or forfeited to the Holy See, they 
shall send to the Supreme Pontiff an express petition through testi
monial letters written in Latin and signed by the Most Reverend Ordi
naries: which letters, in order that they may safely reach the Holy 
Father and be expedited without delay, are to be sent to the Cardinal 
Datary of the Holy Roman Church (Palazzo della Dataria, Via della 
Dataria, 94).

In these letters the following information must be contained:
(1) (a) Name and nature of the vacant benefice, (b) Whether it is 

a dignity (of the first, second, third order, etc.), (c) Whether it is a 
simple canonry or some other choral or non-choral benefice, and its 
name, (d) Whether it has the care of souls annexed; its title or Patron 
Saint; whether it was erected in Rome or elsewhere, (e) Whether the 
benefice is of free or necessary conferral, that is, whether it must be 
conferred by previous election or presentation and by whom, (f) 
Whether it is subject to the right of patronage; and whether this is 
ecclesiastical, lay, or mixed.

(2) The time the benefice became vacant (i.e., the day, month, and 
year).

(3) The manner in which it became vacant: (a) whether through 
death, and whether by death in Rome (Canon 1436, § 1, n. 2) or outside 
Rome; (b) or by renunciation made to the Ordinary or to the Pope; (c) 
or by promotion or transfer, and whether the promotion or transfer was
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made by the Ordinary or by the Roman Pontiff; (d) or by privation 
made by the Ordinary or by the Pope.

(4) What is the annual income of the benefice, whether it is certain 
or uncertain—that is, together with the distribution if it is a choral 
benefice, or together with the uncertain revenues if it is a benefice to 
which the care of souls is attached.

(5) (a) Name and surname of the candidate or candidates and their 
parents, (b) Place and date of birth, (c) Life, studies, academic titles, 
habits, talents, offices held, and services rendered.

(6) Whether the candidate possesses another benefice and its nature.
(7) Whether the candidate has belonged to some religious order, 

congregation or institute; whether he has been legitimately dismissed or 
obtained an indult of secularization and when; whether he was incar- 
dinated in some diocese.

(8) In order that the Supreme Pontiff, when there is question of 
benefices not subject to the law of concursus, may be able freely to 
choose those whom in the Lord he judges to be more fit and more 
worthy, the Curias are bound to furnish the names of all priests who, 
after the vacancy of the benefice was rightly announced, have sent in a 
petition that it be conferred upon them; or if no one has sought the 
benefice, they must signify at least three names, as far as possible, 
among the more worthy (Dataria Apostolica, November 11, 1930; Acta 
Ap. Sedis, XXII, 525).

(9) However, of whatsoever benefice there may be question and 
especially if it be a matter of a benefice having the care of souls, it is 
always necessary that the Most Reverend Ordinaries manifest as before 
God which candidate they judge more worthy and more fit; which opin
ion the Roman Pontiff, according to his own wisdom and according as 
he may judge in the Lord, is wont to consider.

(10) Finally, the Curias are reminded that the taxes for the conces
sion of the Apostolic Bulls are destined ad obolum Sancti Petri unice 
atque integre, and that they are exacted only that provision may be 
made for the very grave needs of the Holy See. Therefore, the Most 
Reverend Ordinaries are asked that for the good of the Church and the 
Holy See they reverently abstain from either condoning or reducing 
them, except in special circumstances, which, if they are present, it is 
necessary that they accurately explain according to their conscience 
(Dataria Apostolica, Jan. 1, 1942; Acta A/). Sedis, XXXIV, 113).
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(18) Wartime Faculty to Institute Court of Third Instance 
in the United States

At the request of the Most Reverend Apostolic Delegate to the 
United States, made because of the difficulty of postal communications 
during the recent war, the Apostolic Signatura petitioned and obtained 
from the Holy Father the following faculty for three years: Marriage 
cases which have been judged in the first and second degree before the 
tribunals of the region, can be heard and adjudged in the third degree 
by the regional Metropolitan Tribunal in each case to be designated by 
the Apostolic Delegate, making in each case express mention of the 
Apostolic delegation, and saving the right of the defensor vinculi and 
the parties of appealing, if they prefer, to the Sacred Rota and of re
curring to the Apostolic Signatura after the trial of the third instance, 
according to the norm of Canon 1603, § 1, nn. 3 and 5 (July 30, 1942).

(19) Wartime Faculty Permitting Procedure to Prove the 
Matrimonium Ratum Non-Consummatum

On July 13, 1942, at the request of the Most Reverend Apostolic 
Delegate to the United States, Pope Pius XII granted for the duration 
of the war to the Apostolic Delegate the authority to grant to the Or
dinaries of the United States the faculty to institute the canonical proc
ess in cases of dispensation super matrimonio rato et non consummato 
(Sacred Congregation of the Sacraments, July 17, 1942). /

(20) Publication of Divine Favors and of Offerings 
in Religious Magazines

With ever increasing frequency there are published, especially at the 
more renowned sanctuaries of the world, religious magazines for the 
purpose of relating things which have happened at these shrines and to 
arouse the devotion of the people towards the Saints under whose pa
tronage the magazines are published. Among the things related in the 
magazines there is, as a rule, an account of the favors and heavenly 
blessings which have been obtained by the faithful through invocation 
of these Saints, and frequently an account is given of the offerings 
which have been pledged by the people for the favors asked and ob
tained.

Though the purposes for which the magazines are published and the 
offerings collected be praiseworthy in themselves (namely, increase of 
devotion towards the Saints, building and beautifying the sacred edi-
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flees, founding of works of charity), nevertheless the manner in which 
not infrequently divine favors are said to have been received (namely, 
absurd stories without a sign of authenticity) cannot be approved, 
especially when one considers that in the stories the reception of the 
divine favor is often so intimately connected with the offerings of money 
that the one seems to depend on the other. That manner of acting may 
very easily appear despicable greed, and may at least give occasion for 
adverse criticism especially to those who are prejudiced against the 
Catholic religion.

In order to prevent those improprieties, the Sacred Congregation of 
the Council after consultation with the Sacred Congregation of Reli
gious published with the approval of the Holy Father the following 
regulations for local Ordinaries and major religious superiors:

(1) The precepts of Canons 1261 and 1386 must be diligently ob
served to curb abuses.

(2) These publications should be submitted before publication to 
ecclesiastical censorship according, to the precept of Canon 1386. The 
Ordinaries and superiors should not give permission to publish the 
magazines, and this is a matter of conscience, unless the official censor, 
according to the precept of the Encyclical “Pascendi” of Pope Pius X, 
September 8, 1907, has given a favorable opinion, and that is to be 
given in writing for each individual issue. The censor shall see that the 
stories which go under the heading of favors received possess such signs 
of credibility that, all things duly considered, they can merit faith, and 
that moreover between the favor obtained and the alms offered there is 
not even the least suspicion of a connection.

(3) If the narration of favors does not agree with the foregoing 
rules, they shall not permit them to be published except under a generic 
indication of the favor received without any detail of the facts.

If these things are faithfully observed, the religious magazines will 
fulfill the purpose for which they are published, and there will be no 
reason to accuse them of anything that is contrary to Christian piety 
(Sacred Congregation of the Council, June 7, 1932; Acta Ap. Sedis, 
XXIV, 240).

(21) Alienation of Church Property
(a) Because the changed value of money in some regions has 

caused difficulties in applying the prescription of Canon 534, p. 1 and 
1532, p. 1, n. 2, the Holy Sec was asked to issue a suitable norm to 
be followed and the Sacred Consistorial Congregation decreed that 
while the present conditions last and during the pleasure of the Holy 
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See recourse must be had to the Apostolic See for permission to alienate 
any property whose value exceeds ten thousand gold francs. (July 
13, 1951; Acta Ap. Sedis, XLIII, 602).

(b) For the Oriental Church the sum, beyond which the permis
sion of the Holy See must be obtained for alienations and the contract
ing of debts and obligations, is determined in Canons 281-283 and 
291 of the Oriental Code and the Motu proprio, “Postquam Apostolicis 
Litteris.” The Sacred Congregation for the Oriental Church, however, 
decreed (1) that for the present the permission of the Holy See is 
necessary in the territory of the Patriarchates for sums over thirty 
thousand gold francs; outside the territory of the Patriarchates, for 
sums over fifteen thousand gold francs; and (2) that Hierarchs sub
ject to the jurisdiction of the Patriarch, and all other religious Su
periors in the Patriarchates, must obtain the permission of the 
Patriarch in accordance with the norm of the same Canons, whenever 
the sum in question is over fifteen thousand but under thirty thousand 
gold francs. (May 10, 1952; Acta Ap. Sedis, XLIV, 632).

(22) Canonical Legislation of the Latin and the Oriental Code 
Concerning Marriage

(a) Must the words of Canon 86, p. 1, n. 2, of the Oriental Law, 
“. . . . whether the contracting parties are subjects or non-subjects, 
provided they are of his rite,” when collated with the words of Canon 
1095, p. 1, n. 2, of the Code of Canon Law, . . . in which (territory) 
they assist validly at the marriages not only of their subjects but also 
of non-subjects,” have to be understood in such a way that the pastor 
and local Hierarch of the Oriental Rite can validly assist at the mar
riage of two Catholics of the Latin Rite, and likewise that the pastor 
and local Ordinaiy of the Latin Rite can validly assist at the mar
riage of two Catholics of the Oriental Rite? Answer'. No. (Commis
sion for the Code of Oriental Canon Law, May 3, 1953; Acta Ap. Sedis, 
XLV, 312).

(b) Joseph, a Maronite, wants to marry a baptised non-Catholic. 
He lives in a city where there is a Maronite pastor and he approaches 
him about his marriage. The pastor prepares everything as usual, 
but says that he will not be at home on the day set for the wedding. 
Hence he writes to the Latin pastor of the place and gives him per
mission to assist at and bless the marriage. The Latin pastor, however, 
doubts the validity of this delegation and speaks to the Bishop about 
it. The Bishop says that the Maronites have no Bishop of their Rite 
in the United States and hence they can licitly and validly seek dis- 
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pensations from the Latin Ordinary. Then the Bishop delegates the 
Latin pastor to assist at the marriage and the pastor later assists at 
and blesses the marriage in the Latin Rite. (1) Can a Maronite pastor 
give to the Latin pastor the faculty to assist at such a marriage? 
Answer: Since he is to be absent at the time of the wedding, he can 
delegate any priest to assist at this marriage in the Maronite Church 
(“Crebrae allatae/’ Canon 87, p. 1, n. 1). He can also delegate the 
Latin pastor of the place to assist at it in the Latin church. The 
reason for this is because, with the express permission of the Latin 
pastor, he himself could assist at this marriage in the Latin 
church, and hence he can also do so through another. (2) Can the 
Latin Bishop give the faculty to assist in this case to the Latin pastor 
of the place? Answer: Since the Maronites have no Hierarch of their 
own in the United States, the Latin Bishop can give the faculty to any 
priest of any Rite for this marriage, in just the same way that he 
can for the marriages of Latin Catholics. (“Crebrae allatae,” Canon 
86, p. 3, n. 3—Canon 87, p. 1, n. 1). It is also licit because of the 
absence of the Maronite pastor even though temporary. S.C. for the 
Oriental Church, November 27, 1952, (The Jurist, XIII, 124-125). 
Canon Law Digest, Suppl., Canon 1.

(c) Does the prescription of Canon 88, p. 3, “the marriages of 
Catholics of mixed rite- are to be celebrated in the rite of the man and 
in the presence of his pastor,” abrogate the prescription of Canon 
1097, p. 3, of the Code of Canon Law, “. . . . the marriages of Cath
olics of mixed rite, unless provided otherwise by particular law, are 
to be celebrated in the rite of the man and in the presence of his pas
tor.”? Answer: Yes. (Commission for the Code of Oriental Canon 
Law, May 3, 1953; Acta Ap. Sedis, XLV, 312).

(d) Titius, a dissident Oriental, attempted civil marriage in 1941 
with Anna, a Latin Catholic. They had three children. Anna now 
seeks convalidation of the marriage and Titius sincerely signs the prom
ises. Does this convalidation take place in the presence of the Oriental 
pastor in virtue of Canon 1097, p. 2, even though Titius remains a 
dissident Oriental; or should it take place in the presence of the Latin 
pastor of Anna who alone professes the Catholic faith? Answer: In 
the presence of the Latin pastor, and the children are to be enrolled 
in the Latin Rite (Canon 756, p. 3). S. C. for the Oriental Church, 
July 11, 1952. (The Jurist, XII, 475-477). Canon Law Digest, III, 
p. 453.

(e) Titius and Anna, both Oriental Catholics, grew up from in
fancy among Latin Catholics, and attended the Latin church because 
neither understands the language and customs of the Orientals. They 
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want to marry but refuse to go before the Oriental Catholic Pastor. 
Consequently the Oriental pastor kindly gives permission to the Latin 
Catholic pastor to assist at their marriage in the Latin church and in 
the Latin Rite. Is the marriage of two Oriental Catholics in the pres
ence of the Latin pastor to be considered valid because of the permis
sion granted by the Oriental pastor? Answer: If there is an Oriental 
parish canonically erected in the territory of the contracting parties 
and the parties themselves are subject to the Latin Ordinary because 
there is no Hierarch of their Rite in the United States, the Latin 
pastor cannot validly assist at such a marriage without the faculty to 
do so from the Latin Ordinary. But if there is a Hierarch of the Rite 
of the parties in that territory, the faculty of contracting marriage 
before the Latin pastor and in the Latin church must come from the 
Holy See. S. C. for the Oriental Church, July 11, 1952, (The Jurist, 
XII, 475-477). Canon Law Digest, III, p. 453.

(f) Titius, a dissident Oriental, wants to contract marriage with 
Anna, a Latin Catholic. He earnestly requests that the marriage take 
place in the Oriental church, dissident or Catholic, and refuses to go 
before the Latin pastor of Anna. (1) Does the Latin pastor have the 
right to assist at such a marriage in such a way that the Oriental 
Catholic pastor must get permission from the Latin pastor in order 
to assist at it licitly? Answer: Yes. The Latin pastor gives permission 
for the marriage either in the Latin church or in the Oriental Catholic 
pastor’s place of jurisdiction. Such permission is necessary both for 
liceity and for validity. (2) In such a case, does the Oriental Catholic 
pastor have jurisdiction by law by reason of the state of the man as 
an Oriental, although dissident; or do both the jurisdiction and the 
permission have to come from the Latin Ordinary? Answer: It must 
come from the Latin Catholic pastor and it is necessary both for liceity 
and for validity. S. C. for the Oriental Church, July 11, 1952. (The 
Jurist, XII, 475-477). Canon Law Digest, III, p. 452.

(g) Must a priest of the Latin Rite, who legitimately assists at a 
marriage between an Oriental Catholic and a non-Catholic, whether 
baptised or unbaptised, observe the prescription of Canon 1102, p. 2, 
of the Code of Canon Law, or rather that of Canon 85 of the Motu 
proprio “Crebrae allatae” of February 22, 1949? Answer: He must 
observe Canon 1102, p. 2, of the Code of Canon Law. (Commission 
for the Code of Oriental Canon Law, January 8, 1953; Acta Ap. Sedis, 
XLV, 104).

(h) Must a priest of the Oriental Rite, who legitimately assists at 
a marriage between a Latin Catholic and a non-Catholic, whether bap
tised or unbaptised, observe the prescription of Canon 1102, p. 2, of 
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the Code of Canon Law, or rather that of Canon 85 of the Motu pro
prio “Crebrae allatae” of February 22, 1949? Answer: He must ob
serve Canon 85 of the Motu proprio “Crebrae allatae.” (Commission 
for the Code of Oriental Law, January 8, 1953; Acta Ap. Sedis, XLV, 
104).



APPENDIX IV
faculties granted by the sacred consistorial
CONGREGATION AFTER THE PROMULGATION OF THE
CODE (REVOKING FORMER FACULTIES) TO APOS
TOLIC NUNCIOS, INTERNUNCIOS AND DELEGATES 

FOR THE PLACES OF THEIR JURISDICTION

Chapter I

GENERAL FACULTIES

1. Faculty to visit either in person or through an ecclesiastic of 
tried virtue, prudence and learning, persons, places and things spoken 
of in Canons 344, 512, 1382—in particular cases, however, and by way 
of visitation—provided that the visitation seems necessary and urgent, 
that the Ordinary is unable or has neglected to hold the visitation, and 
that there is no time to have recourse to the Holy See.

2. Faculty to draw up either in person or through an ecclesiastic 
dignitary all acts or processes concerning the men who have been desig
nated by the Holy See for the episcopal or archiepiscopal dignity, in 
accordance with the regulations passed for the individual nations.

3. Faculty to confer on properly qualified persons those benefices 
spoken of in Canon 1435, $ 1, nn. 1, 3, observing the rules which have 
been or will be ordained by the Apostolic Datary.

4. Faculty to absolve in the forum of conscience as well as in the 
external forum, as the diversity of cases may require, from all censures 
reserved by law either in a simple or special manner to the Roman 
Pontiff, imposing penances, etc., as the law requires.

5. Faculty to dispense men already ordained—so that they may be 
permitted to say Mass and obtain or retain ecclesiastical benefices— 
from all irregularities arising from crime or defect, provided no scan
dal is caused by the dispensation and the man is capable of performing 
the sacred rites, excepting the irregularities of homicide and abortion 
spoken of in Canon 985, n. 4; if the irregularity was caused by the 
crime of heresy or schism, the cleric shall before receiving the dispen
sation make the abjuration in the hands of the one who absolves him.

6. Faculty to grant for reason of poverty to those who omitted 
the application of Mass due from foundations or from manual stipends

685
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permission to supply the Masses omitted in the past gradually, so that 
they, in so far as they are able, make complete satisfaction by saying, 
or having others say, a few Masses each month. The number of 
Masses to be supplied is to be equitably determined by the Apostolic 
Nuncio, Delegate, etc., himself, if the matter is public; by the con
fessor, if the matter is occult. The men guilty of such omissions are, 
moreover, to be informed that, if they obey the orders given them in 
the matter, and have not fully supplied the omissions when death 
approaches, and have no .means to arrange for the saying of the 
Masses by others, the obligation is condoned and the Holy See will 
supply the Masses from the treasury of the Church. Faculty is also 
granted, if it seems expedient in some case for reason of very special 
circumstances, to reduce the Mass obligations assumed in the past to 
a certain number, imposing as many Masses as the petitioner is able 
to satisfy, provided he has not previously neglected Mass obligations 
and obtained a reduction; the Holy Father supplies the Masses omitted 
from the treasury of the Church.

7. Faculty to arrange a discreet settlement in the internal forum 
with those who hold an ecclesiastical benefice—even one to which the 
care of souls is attached—and have neglected to say the Divine Office, 
and therefore forfeited the right to the revenue of their benefice in 
proportion to their omissions (cfr. Canon 1475, $ 2). The portion of 
the income of the benefice which in the settlement is to be surrendered 
by the holder of the benefice, is to be applied to pious works at the 
discretion of the Apostolic See. If the holders of benefices are so 
poor that a settlement for partial restitution of the forfeited income 
cannot be demanded, the Apostolic Nuncio, Delegate, etc., has power 
to condone it, but the obligation of almsgiving in proportion to the 
financial ability of the delinquent is to be imposed either by the Apos
tolic Nuncio (Delegate, etc.) or by the confessor. If others have a right 
to the forfeited portion of the income, these rights are not to be in
fringed by the settlement or condonation.

8. Faculty to condone in the internal forum the illegally acquired 
income of a benefice, acquisition of which itself was invalid through 
real simony (simonta reahs); an appropriate salutary penance is to 
be imposed, together with alms according to the delinquent’s means, 
and orders are to be given him to relinquish the benefice. If, how
ever, there are just and reasonable causes making the relinquishment of 
the benefice inadvisable (especially when there is question of a parish 
and there are no qualified men to whom the parish can be entrusted), 
the Apostolic Nuncio, Delegate, etc., can validate the title to the benefice.

9. The faculty to absolve either in person or through other capable 
ecclesiastics persons who hold lands which were many years ago taken 
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from the Church by the civil laws, and which they acquired by inher
itance from their ancestors, or by purchase or other similar contract 
with former .possessors of these lands; to entitle such persons to hold 
the property lawfully as their own and to dispose of it either by con
tract or by last will, imposing upon them for once only an appropriate 
alms of an amount to be determined at the discretion of the one absolv
ing them and to be expended in favor of some church or pious work.

10. To dispense from the law of abstinence in particular cases on 
days when abstinence is prescribed, even on fast days and during Lent.

11. To allow clerics and religious, as individuals, for a reasonable 
cause the private anticipation of Matins and Lauds immediately after 
twelve o’clock noon any time during the year.

12. To commute, because of poor eyesight or other reasonable cause 
and for as long as the cause lasts, the obligation to recite the Divine 
Office into the daily recitation of the entire Rosary of the Blessed Virgin 
or other appropriate pious prayers, without however releasing the one 
who obtained the commutation from being present in choir if he has 
that obligation.

13. To dispense in urgent cases from the academic degrees neces
sary for the obtaining of certain benefices, which, by the charter of its 
foundation, require that the holder of the benefice have certain academic 
degrees, provided no prejudice to the rights of others is caused thereby.

14. To grant, in accordance with the rules of the Constitution 
“Officiorum ac Munerum,” the faculty to keep and read forbidden books 
and periodicals, under the clauses and limitations which seem necessary 
or useful in the individual cases, and which ought to be those which the 
Holy Office employs.

15. To commute or to dispense, considering the merits of the cases, 
all simple private vows, even those reserved to the Apostolic See, with 
the exception of those vows in which the rights of third parties would 
be injured by the dispensation.

16. To dispense for a just cause from every oath, provided the 
rights of third parties are not injured thereby.

17. To remit or condone to the poor in the forum of conscience 
only some part or portion of goods illegitimately taken away or re
tained, whenever the owners are uncertain and the cases occult; how
ever, the rest of the goods, if any remain in the hands of the evil 
doers, or otherwise some other sum to be fixed in proportion to the 
ability to pay, shall be distributed among the poor of the place or 
among the pious works of the place, if this procedure is feasible.

18. To receive—or to delegate in individual cases another qualified 
ecclesiastic to receive—the denunciations concerning the crime of solid- 



688 PRACTICAL COMMENTARY ON THE CODE

tation, observing in all things the form and tenor of the Instruction 
to be given by the Holy Office.

19. To prolong for a short space of time the faculties, indulgences 
and indults granted by the Holy See, which have expired without the 
petition for their extension having been duly sent to Holy See. The 
use of this faculty entails the obligation of having immediate recourse 
to the Holy See for the favor, or, if the petition has already been made, 
to petition an answer.

Chapter II

FACULTIES CONCERNING INDULGENCES

20. To grant six times a year, on the occasion of some solemnity, 
a plenary indulgence to all the faithful who are truly contrite and have 
confessed and received Holy Communion, have visited a church or 
public oratory, and prayed there for some time for the intentions of 
the Supreme Pontiff. The faithful who live in places where it is impos
sible or very difficult to go to Confession may be permitted to gain the 
aforesaid indulgences by substituting for the actual reception of the 
Sacraments some work of piety and firmly proposing with a contrite 
heart to confess their sins committed as soon as they can.

21. To grant three times a year on days to be determined by them, 
but not in the same place, the Papal Blessing according to the printed 
form inserted in these faculties, with a plenary indulgence to be gained 
by those who have with truly contrite hearts confessed their sins, re
ceived Holy Communion, assisted at the Blessing, and prayed for the 
propagation of the faith and the exaltation of the Holy Roman Church.

22. To grant a plenary indulgence, not perpetually but for a length 
of time to be fixed at their discretion, to all the faithful who with truly 
contrite hearts confess their sins and receive Holy Communion during 
the Forty Hours’ Devotion, whenever this devotion is ordered to be held 
by the respective local Ordinaries, though for a good reason the formali
ties and ceremonies demanded by the Clementine Instruction for the 
conduct of the Forty Hours’ are not observed in some points.

23. To grant a plenary indulgence to be gained in the act of their 
conversion (i.e., their reception into the Catholic Church) to converts 
who return to the Catholic Church from heresy. The faculty says 
"primo conversis” (i.e., persons who never were Catholics).

24. To grant in particular cases or temporarily a plenary indulgence 
on the occasion of a sacred mission, observing the customary rules (i.e., 
Confession, Holy Communion, visit to a church, and prayer for the 
intentions of the Holy Father).

25. To declare one altar in every church of the territory of their 
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jurisdiction privileged every day of the year, in accordance .with the 
precept of Canon 916.

26. To grant during the term of their office two hundred days’ 
indulgence to all present at the sacred functions conducted by them.

27. To erect the Stations of the Way of the Cross and attach the 
indulgences to them, and to establish the pious Sodalities of the Rosary, 
of Our Lady of Mount Carmel and the Seven Dolors, with the power 
to grant this faculty at their discretion to ecclesiastics for use in places 
where there are no houses of religious who by Apostolic concession 
have the privilege to bless the Stations or establish the confraternities 
or scdalities. Under the same condition, they have power to grant to 
ecclesiastics the faculty to bless and impose the scapulars of the afore
said sodalities.

28. To grant that the indulgences spoken of in the preceding articles 
may be applicable also to the poor souls in purgatory by way of 
suffrage.

Chapter III

FACULTIES CONCERNING MARRIAGE

29. To dispense with the impedient impediments spoken of in 
Chapter III, Title VII, Book III of the Code, provided the precepts 
therein contained are observed to the letter, especially with reference to 
dispensations from mixed religion, and the Holy Office is informed 
each year before Easter of the number and other circumstances of the 
dispensations from mixed religion granted during the past year.

30. To dispense for . . . cases (the number of cases is not given in 
the general formula) for a grave reason from all diriment impediments 
of ecclesiastical law, either public or occult, of minor or major degree, 
with the exception of those arising from affinity in the direct line by 
consummated marriage, and those from sacred orders and solemn re
ligious profession.

As to the diriment impediment of disparity of cult, it shall not be 
lawful to grant a dispensation except under the conditions laid down in 
Canons 1060-1064, and, in the case of marriages of Catholics with 
Hebrews and Mohammedans, it must be certain that the unbaptized 
party is free to marry, and the danger of polygamous marriage is 
avoided, that there is no danger of the circumcision of the children, and 
that, if a civil ceremony has to be performed (because the laws of the 
country demand it), it will be merely a civil ceremony without the 
invocation of Mohammed or other kinds of superstition.

The couple to be married should, if possible, make an offering ac
cording to their means, which the Apostolic Delegate himself shall for
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ward to the Holy Office, if there is question of the disparity of cult, or 
to the Sacred Congregation of the Sacraments, if there is question of 
other impediments.

31. To grant the sanatio in radice for . . . cases (the number of cases 
is not given in the general formula) for marriages contracted invalidly 
for reason of a diriment impediment, spoken of in No. 30 of these 
faculties, whenever it is morally speaking impossible to make the re
newal of consent in the ordinary way; the party who knows of the 
impediment is to be informed of the effect of the sanatio. The rescript 
of the sanatio is to be carefully preserved in the episcopal Curia in 
order that at any time and in any event the validity of the marriage and 
the legitimation of the offspring can be proved.

However, if marriage was rendered invalid for lack of the prescribed 
form, the 'sanatio should not be granted except in the case in which the 
other party refuses to renew the consent in the prescribed form, or, if 
one were to ask the other party to renew the consent in the prescribed 
form great evil or danger would threaten the party making such request.

If marriage was invalid for lack of the prescribed form in marriages 
with a baptized non-Catholic or an unbaptized person, and the non
Catholic party cannot be induced to renew the consent according to the 
laws of the Church, the sanatio shall not be granted unless the Catholic 
party assumes the obligations to procure—as far as lies in his power— 
the conversion of the other party and to educate the offspring in the 
Catholic faith; the Catholic party is to be absolved from censures, if he 
contracted marriage before a non-Catholic minister and is to be re
minded of the grave crime committed.

Chapter IV

FACULTIES CONCERNING OTHER SACRAMENTS AND 
SACRED RITES

32. To delegate simple priests of tried virtue and knowledge for 
the administration of the Sacrament of Confirmation in those regions 
only in which there are no bishops, observing the precepts of Canons 
781, $ 1, 782, $ 4, 784; the delegation is to be given for some specified 
length of time.

33. To permit in each individual case or for a certain length of time 
one Low Mass in public oratories on Holy Thursday.

34. To permit the infirm priests during their illness, or in their 
old age, the privilege of the private oratory in which they may say 
Mass according to canonical regulations.

35. To permit the priests of the territory of their jurisdiction the 
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use of artificial hair (wig) during the celebration of Mass, provided 
there is necessity for its use.

36. To concede in particular cases the indult to say Mass outside a 
church or oratory and for a reasonable cause to erect an altar in the 
open air, in accordance with Canon 822, § 4.

37. To permit priests making a voyage either on the ocean or on 
rivers to say Mass on the boat on a portable altar, provided the place 
in which Holy Mass is celebrated is not unbecoming or improper, and 
there is no danger of spilling the Precious Blood.

38. To reconsecrate either in person or through simple priests dele
gated by him fixed as well as portable altars which, for reason of some 
defect, have lost their original consecration, with the obligation to ob
serve in all points the Instruction of the Sacred Congregation of Rites 
in reference to the sacred rites prescribed in the shorter form of re
consecration of altars.

39. To permit for a reasonable cause in particular cases or tem
porarily the saying of Mass after three o’clock in the morning.

40. To permit temporarily Requiem Masses to be said twice or three 
times a week in some church, with the consent of the Ordinary, on feasts 
of the rank of doubles, with the exception of the doubles of the first 
and second class, Sundays and other feasts of precept, and privileged 
ferias, vigils and octaves.

41. To grant to priests of both secular and the religious clergy 
who suffer from weakness of eyesight, or from other infirmity, faculty 
to say the Votive Mass of the Blessed Virgin or of the Dead, obliging 
them to employ, if necessary, the assistance of another priest, and 
provided that, if they are pastors, they attend to the obligation of 
explaining the Gospel to the people on Sundays and holydays of 
obligation. Furthermore, to concede to priests who are entirely blind 
the faculty to say Mass, obliging them in every case to employ the 
assistance of another priest or deacon, and provided an experiment has 
been made to ascertain whether they can say Mass, and the priests 
have demonstrated their ability.

42. To grant to persons sick in bed without expectation of early 
recovery permission to receive before the expiration of one month of 
sickness Holy Communion once a week without keeping the Eucharis
tic fast—i.e., after having taken medicine or some liquid food (cfr. 
Canon 858, § 2). To grant to the sick who are not confined to bed but 
who suffer from an illness which, in the judgment of the physician, 
does not allow them to keep the fast without danger, permission to 
receive Holy Communion once a week without observing the Eucharistic 
fast, as said above.

43. To permit in individual cases that in churches in which the 
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feast of some Saint mentioned in the Roman Martyrology or otherwise 
approved by the Holy See is solemnly celebrated, High Masses and 
Low Masses may be celebrated differing from the Office of the Day, 
provided the Office of the Day is not a double or a Sunday of the 
first and second class, or the Vigil of Christmas, or the Vigil of Pente
cost, or the Octave Day of Christmas, the Epiphany or Corpus Christi, 
or Ash Wednesday, or any day of Holy Week.

44. To delegate to any priest in places subject to their jurisdiction 
in particular cases or temporarily the faculty to consecrate according 
to the formula of the Pontificale Romanum chalices, patens and altar
stones, using for this purpose the holy oils blessed by a Catholic bishop.

45. To bless church bells and consecrate churches provided they have 
advised the local Ordinary of the impending ceremony and he has not 
objected.

Chapter V

FACULTIES CONCERNING RELIGIOUS

46. To take cognizance in extraordinary cases and in cases of urgent 
necessity of the state of some house of any religious organization; to 
lend their counsel and cooperation to superiors for the purpose of ap
plying appropriate remedies to abuses and making the religious return 
to the perfection of their state, but they must as soon as possible inform 
the Apostolic See, if they deem it necessary to decree something new 
for the utility of cloistered communities.

47. To dispense for a just cause and at the request of the community 
from the lack of the dowry required for Sisters or nuns.

48. To concede in particular cases or temporarily faculty to the 
diocesan Ordinaries to place religious in charge of parishes, if secular 
priests are wanting, but this is to be done with the consent of the 
superiors of the religious and under the condition that at least two 
other religious live with the pastor; in all other points the laws of the 
Sacred Canons are to be observed.

49. To permit nuns in case of sickness and for other just reasons 
to remain outside the enclosure for a length of time to be specified by 
them; however, the nuns must be always accompanied and assisted by 
their blood relations or relations by marriage (ajfincs) or some honor
able woman, must lead a religious life in the (private) house or else
where, and keep aloof from associations with men, as behooves virgins 
consecrated to God. The precepts of Canon 639 apply in this case.

50. To dispense religious of either sex in the forum of conscience 
only from returning to the religious organization and to permit them 
to remain in the world, whenever they have obtained an invalid decla
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ration of nullity of their vows, provided the nullity is occult; however, 
the vow of perpetual chastity remains, and the other vows are to be 
observed as to their essentials, until they have obtained a special dis
pensation from the Holy See in the matter. If those religious are 
priests, they must be ordered to wear the garb of the secular priests.

Chapter VI

FACULTIES FOR PERSONAL USE BY THE NUNCIO OR 
DELEGATE

51. To recite the Divine Office and to celebrate Mass according to 
the Roman Calendar of the clergy of the City of Rome, and to concede 
that faculty to the priests living with and subject to them.

52. To reserve the Blessed Sacrament in the oratory of their per
manent residences under condition that a lamp burns continually before 
the tabernacle, that the key of this tabernacle is carefully guarded, and 
the other regulations of the Sacred Liturgy are perfectly observed. The 
oratory shall, by concession of the Roman Pontiff, be considered a pub
lic oratory.

53. To administer the Sacrament of Confirmation in the whole dis
trict of their jurisdiction and also on the ocean on their voyage to and 
on return from the place of their jurisdiction.

54. To hear sacramental confessions of all the faithful in the place 
of their jurisdiction and on the ocean trips spoken of in the preceding 
paragraph.

55. To gain for themselves the indulgences which, in virtue of their 
faculties, they desire to grant to others.

Note: The above faculties contained in Chapters II and III and 
those enumerated in Chapter I, nn. 1, 3 and 18, Chapter IV, nn. 32 and 
38, Chapter V, n. 46, Chapter VI, nn. 53, 54 and 55, are conceded to 
those only •who have episcopal consecration, and are therefore not to 
be considered granted to those (especially the Auditor and Secretary) 
who, during the vacancy of a Nunciature or a Delegation, are entrusted 
with the conduct of the business, unless this is explicitly stated, even 
though the commission to attend to the office is given to them with the 
ordinary faculties.

The representative of the Supreme Pontiff shall be careful not to 
grant those indults which he can concede temporarily for more than five 
or ten years.
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Additional Faculties

(1) During the vacancy of a diocese within the territory of the 
Apostolic Delegate, he may at the request of the administrator of the 
diocese concede all those things which the bishop can do by his ordinary 
jurisdiction.

(2) Whenever there is urgent necessity and evident advantage and 
there is danger in delay, he may permit the alienation of ecclesiastical 
goods or pious causes to the value of sixty thousand francs for Euro
pean countries, up to one hundred thousand francs for countries outside 
of Europe.

(3) To permit illegitimates to enter the seminary, provided there 
is no question of adulterous or sacrilegious offspring, and that they 
have the other necessary qualifications to enter the seminary. The obli
gation remains to have recourse to the Holy See for their ordination.

(4) In places where for lack of pastors or because of too great 
distances the faithful are attended to by missionaries, the Apostolic 
Delegate may appoint the superior of the mission as pastor, the other 
missionaries as assistants in order that the pastor and the assistants 
may exercise for the benefit of the faithful resident in those places or 
travelling in that mission all functions which pastors and assistants 
exercise in their own parishes.

He may, moreover, grant the superior of the mission for his ter
ritory the faculties which vicars general possess and which are enu
merated in Canons 1043-1057 of the Code and which are there given to 
the Ordinaries for marriages. Furthermore, he may grant power to 
confirm according to n. 32 of his (the Delegate’s) Faculties.

The superior of the mission shall inform the local Ordinary of the 
powers granted to him by the Apostolic Delegate and request him to 
designate in so far as it can be done the limits of the mission. After 
the completion of his mission, the superior shall give to the Ordinary 
a report of the sacraments administered in the mission in the same 
manner as the pastor is bound to do for his parish.

Finally, the Apostolic Delegate may in particular cases subdelegate 
these faculties to the bishops of the territory of his Delegation (June 
16, 1920; Monitore Ecclesiastico, 1922, 200).

(5) The Apostolic Delegate to the United States was authorized by 
rescript, first granted June 20, 1924, for five years, and renewed for 
another five years, November 13, 1929, to reduce the Masses pro populo 
in poor parishes to those Masses enumerated in Canon 306 (Ecclesiasti
cal Review, September, 1932, p. 302).

(6) He may permit the contraction of loans, sales and alienations 
of property belonging to a Religious Institute, when the sum involved 
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does not exceed half a million gold dollars, provided the norms made 
known to the Most Reverend Ordinaries and to the Religious Superiors 
by letter of the Apostolic Delegation on November 13, 1936, are ob
served.

(7) He may dispense religious from the obligation of the Euchar
istic fast for the reception of Holy Communion, so that they may take 
something “per modum potus aut medicinae” when their physician con
siders the keeping of the fast injurious to their health.

(8) He may shorten or prolong the postulancy prescribed by the 
Code of Canon Law (cfr. The Jurist, VII, pp. 339-340).



APPENDIX V
FORMULA OF FACULTIES ISSUED TO THE INDIVIDUAL 

BISHOPS IN THE UNITED STATES AND OTHER 
COUNTRIES. FORMULA IV

I. Faculties from the Sacred Congregation of the Holt Office

1. To grant for not more than three years permission to read, and 
keep under custody that they may not fall into the hands of others, 
forbidden books and periodicals with the exception of those which ex 
professo defend heresy or schism, or endeavor to destroy the very 
foundations of religion, or works which ex professo treat of obscene 
matters. The permission may be granted to the individual faithful sub
ject to him but with discretion and for a just and reasonable cause 
(cfr. Canon 1402, §2), to those namely who truly need to read these 
books and periodicals either to oppose them, or to be able to attend to 
their legitimate business, or to follow a legitimate course of studies.

Note.—This faculty is granted to the bishops to be made use of 
in person (that is to say, without delegating it to anyone), and their 
conscience is burdened with the grave obligation to see that in each case 
the above-mentioned conditions are really present.

2. To dispense for just and grave reasons his subjects, even while 
they are outside the territory of his diocese, and non-subjects while 
they are in his diocese, from the impediment of mixed religion, and 
if necessary, also from disparity of cult ad cautelam whenever there 
is a prudent doubt concerning the reception of Baptism by the non
Catholic party, when the non-Catholic cannot before marriage be in
duced to embrace the true Faith, or the Catholic party cannot be 
dissuaded from the marriage. The faculty is granted under the proviso 
that, prior to the dispensation, the promises spoken of in Canon 1061, 
§ 2, are reglarly made, and the Ordinary himself is morally certain 
that the promises will be kept. These promises are: on the part of 
the non-Catholic, to remove from the Catholic party danger of perver
sion (i.e., neglect of his religious duties and loss of faith), and on the 
part of both parties that they absolutely promise to baptize and educate 
all children, male and female, in the Catholic religion. The Catholic 
party shall, moreover, be informed of the obligation he (or she) has to

696
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work prudently for the conversion of the non-Catholic party to the 
Catholic Faith.

The parties should be warned that they are forbidden to approach 
a non-Catholic minister, either before or after the marriage before the 
Church, to give or renew their consent, as forbidden by Canon 1063, § 1, 
under penalty of lata sententia excommunication reserved to the Ordi
nary for the Catholic party, in accordance with Canon 2319; if the 
pastor knows with certainty that the parties will violate, or have already 
violated this law (cfr. Canon 1063), he shall not assist at their marriage 
until he has consulted the Ordinary.

If the parties actually live in concubinage, appropriate means 
should be employed to remove scandal if it exists, and the Catholic 
party should be properly disposed to receive the grace of God, and, if 
he perhaps attempted marriage before a non-Catholic minister, he 
should be absolved from the excommunication he has incurred, and 
appropriate salutary penances should be imposed on him. Moreover, if 
offspring has already been born of the illicit union, the parties shall be 
admonished of their grave obligation from the divine law to provide as 
far as possible for their Catholic education and (if the case demands) 
their conversion and baptism; an explicit promise to fulfill this obliga
tion shall be demanded of the Catholic party.

3. To dispense for just and grave reasons his subjects even while 
they are outside his territory, and non-subjects while they are within 
his territory, from the impediment of disparity of cult (except in the 
case of marriage with a Mohammedan),1 if it can be done with
out irreverence to the Creator, and the unbaptized party cannot before 
marriage be induced to embrace the true Faith or the Catholic cannot 
be dissuaded from the marriage. The faculty is granted with the pro
viso that, prior to the dispensation, the parties have regularly made the 
required promises, in accordance with Canon 1061, §2, and that the 
Ordinary is morally certain that the promises will be kept. These 
promises are: on the part of the unbaptized party to remove from the 
Catholic party the danger of the perversion, and on the part of both 
parties that all the children, male and female, shall be baptized and 
educated in the Catholic religion. The Catholic party shall, moreover, 
be informed of the obligation he (or she) has to work prudently for 
the conversion of the unbaptized party to the Catholic Faith.

The parties should be warned that they are forbidden to approach 
a minister of a false cult, either before or after the marriage before 
the Church, to give or renew the consent, as forbidden by Canon 1063, 
§ 1. The precept of Canon 1063, § 2, concerning the course of action

xThe elimination of the former restriction as regards Jews went into 
effect on July 1, 1946.
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of the pastor in case of disobedience of the foregoing precept is to 
be strictly observed. With reference to the legitimation of the offspring, 
Canon 1051 is to be kept in mind.

If the parties actually live in concubinage, appropriate means are 
to be taken to remove the scandal, if there is any, and the Catholic 
party is to be properly disposed to receive the grace of God. Moreover, 
if from their illicit union offspring has already been born, the admoni
tion shall be made and the promise demanded as stated above in n. 2.

For the rest, regarding the publication of the banns, the interro
gation concerning the consent, and the sacred rites (either in a mixed 
marriage or in one with disparity of cult), the precepts of Canons 
1026, 1102 and 1109 are to be observed, and, after such marriages have 
been contracted, either in his own territory or in the territory of another 
Ordinary, the Ordinary shall see that the marriage parties faithfully 
keep the promises which they have made.

4. To validate marriages by the sanatio in radice, when marriage 
has been attempted before a civil magistrate or a non-Catholic min
ister by his subjects (even if they thus married outside his diocese), 
or by non-subjects if they attempted marriage in his diocese, with the 
impediment of mixed religion or disparity of cult. The faculty is 
granted with the proviso that the consent in both parties perseveres, 
and that the consent cannot be renewed in legal form, either because 
the non-Catholic party cannot be admonished concerning the invalidity 
of the marriage without danger of great harm or hardship for the 
Catholic party, or because the non-Catholic party cannot in any way 
be induced to renew the consent before the Church, or to make the 
promises prescribed by Canon 1061, § 2; provided (1) it is morally cer
tain that the non-Catholic party will not oppose the baptism and Cath
olic education of any of the offspring to be born of the marriage; (2) 
the Catholic party explicitly promises that, as far as he is able, he will 
look after the baptism and Catholic education of all the offspring to be 
born of the marriage, and (if the case demands) also the conversion, 
baptism and Catholic education of the offspring already born of the 
union; (3) the parties, before the attempted marriage, either privately 
or by public act, have not bound themselves to the non-Catholic educa
tion of the children; (4) neither party is actually insane; (5) at least 
the Catholic party is aware of the sanatio and asks for it; and (6) there 
is no pther canonical diriment impediment, for which the Ordinary him
self does not have the faculty to grant a dispensation or a sanatio.

The Ordinary shall seriously impress on the Catholic party the 
very grievous offense committed, impose salutary penances on him, 
and if necessary absolve him from the excommunication, in accord
ance with Canon 2319, $ 1, n. 1; and shall declare that, in virtue of the 
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sanatio accepted by the said party, the marriage has become valid 
and legal and indissoluble by the divine law, and that the offspring 
which he has or shall have is legitimate. The Ordinary shall, moreover, 
remind the Catholic party of the obligation which he always has to pro
cure, in so far as lies in his power, the baptism and education in the 
'Catholic religion of all children, male and female, already born or to 
be born, and to work prudently for the conversion to the Catholic Faith 
of the non-Catholic spouse.

As it is necessary to have proof in the external forum of the validity 
of the marriage and the legitimation of offspring, the Ordinary shall 
command that in every case the document of the sanatio, together with 
the attestation of its execution be carefully preserved in the local Curia, 
and he shall also order that the sanatio of the marriage be recorded in 
the baptismal record in the parish where the Catholic party was bap
tized, with the day and year, unless the Ordinary thinks it advisable to 
omit this annotation.

The mind of the Sacred Congregation is that the bishop shall make 
use of this faculty in person (i.e., shall subdelegate nobody).

Note.— (1) In each case in which a dispensation or a sanatio is 
granted in virtue of the foregoing faculties, the bishop or Ordinary 
shall make explicit mention of the Apostolic delegation (Canon 1057).

(2) The Ordinary shall at the end of every year make a report to 
the Holy Office of the number and kind of dispensations granted in vir
tue of these faculties.

II. From the Sacred Congregation of the Sacraments

1. To dispense for a just and reasonable cause with the impedi
ments of marriage of lesser degree enumerated in Canon 1042, and 
also from the impedient impediments mentioned in Canon 1058, for 
the purpose only of contracting marriage.

2. To dispense for a grave and urgent cause, whenever there is 
danger in delay and marriage cannot be deferred until a dispensation 
from the Holy See is obtained, from the following impediments:

(a) consanguinity in the second or in the third degree mixed with 
the first, provided no scandal or surprise arises from permitting such 
a marriage;

(b) consanguinity in the second degree of the collateral line;
(c) affinity in the first degree of the collateral line either alone or 

mixed with the second degree;
(d) public propriety in the first degree, provided there be no doubt 

lest the spouse be the offspring of the other party to the present mar
riage.
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3. To dispense on the occasion and in the act of the pastoral visi
tation or sacred missions, and not at any other time, from all matri
monial impediments mentioned in the preceding paragraphs in the case 
o° those who are found living in concubinage.

4. To validate marriages by the sanatio in radice which were con
tracted invalidly for reason of one of the impediments of ecclesiastical 
laws of both minor and major degree, -with the exception of the im
pediments arising from the sacred order of the priesthood and from 
affinity in the direct line arising by consummated marriage, if it would 
occasion great hardship to demand the renewal of consent of the party 
ignorant of the nullity of the marriage, provided the first marital con
sent perseveres and there is no danger of divorce. The party conscious 
of the impediment is to be instructed concerning the effect of this 
sanatio, and annotation of the marriage is to be made in the baptism 
and marriage records.

Note.— (1) The Ordinary may make use of the above-mentioned 
faculties either in person or through other qualified ecclesiastical per
sons specially appointed for this purpose, and the faculties may be 
used in favor of marriages to be contracted and those contracted inval
idly by his subjects even when they actually are outside his territory, 
and by non-subjects actually staying in his territory, and in every case 
explicit mention shall be made of the Apostolic delegation according to 
Canon 1057.

(2) In the use of the faculties the precepts of Canons 1048-1054 
must be kept in mind.

(3) The Ordinary shall at the end of each year report to the Sacred 
Congregation of the Sacraments through the Sacred Consistorial Con
gregation the number and kind of dispensations he has granted in virtue 
of these faculties.

in. Faculties from the Sacred Congregation of the Council

1. To reduce, for five years, perpetual Mass obligations to such 
a number that the legitimately established stipend of the diocese may 
be received for every Mass, whenever the income or interest from the 
fund set aside for that purpose has been diminished, and there is no
body who by law is obliged and can effectively be forced to increase the 
Mass stipends. The diocesan Curia shall be notified annually of the 
celebration of the reduced number of Masses by each celebrant.

2. To transfer, for five years, within the territory of the diocese 
obligations of Masses to days, churches and altars other than those 
specified in the foundation of those Masses, provided that there is real 
necessity, and that divine worship is not thereby diminished, and that 
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nothing is done to make it more inconvenient for the people to hear 
Mass. Masses ordered by legacies (to be said on certain days, at certain 
churches or altars) are not to be transferred, if they can easily be said 
in those places by increasing the stipend. The diocesan Curia is to be 
informed by each celebrant annually of the fulfillment of the transferred 
Masses.

3. To transfer, for five years, Mass obligations, which are too numer
ous to be said in the place where they are offered, to other places, even 
outside the diocese, provided that the greater number of Masses is said 
within the territory of the diocese, and that the precept of the Code of 
Canon Law regarding the safeguards to be taken in committing Mass 
obligations to others are faithfully observed.

4. To permit the anticipation of the private recitation of Matins 
and Lauds from one o’clock in the afternoon, whenever there is a reason
able cause.

5. To permit the alienation of ecclesiastical goods to the sum of ten 
thousand dollars in the United States and in Canada; fifteen thousand 
pesos in South America and other countries. The permission can be 
granted only when necessity demands it, and when there is no time to 
have recourse to the Holy See, and the Holy See shall immediately be 
informed of the affair as soon as the alienation has been effected.

6. To dispense the faithful from fast and abstinence when a civil 
holiday falls on a day of fast or abstinence, or of both fast and absti
nence (granted for five years by Decree of the S. C. Council, October 
15, 1931).

IV. Faculties of the Sacred Congregation of Religious

1. To dispense from illegitimate birth as an impediment to joining 
a religious community, if the constitutions make illegitimacy an im
pediment, provided there is no question of the offspring from sacri
legious intercourse, and provided that the superior requests the dis
pensation and the one dispensed is not elected to the office of a major 
superior, in accordance with Canon 504.

2. To permit the celebration of three Holy Masses at midnight on 
Christmas in the churches of religious not comprehended in Canon 
821, § 3, with the faculty to distribute Holy Communion to those pres
ent. The three Masses, however, must be said by one and the same priest.

3. To dispense persons who are too old to enter religious life, if 
a certain institute has an age limit in its constitutions. In each case the 
Mother General or Provincial is to be consulted, and the consent of such 
superiors and of their respective council is required, and the postulant 
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must not be over forty years of age, and must possess all other qualifica
tions demanded (by the general and the particular law).

4. To dispense: (a) from the lack of the canonical age required for 
ordination to the priesthood, provided, however, that the lack does not 
exceed twelve months. The Ordinary may use this faculty also for the 
benefit of exempt religious, provided they have received from their 
superiors the dismissorial letters, and the candidates have all other 
qualifications required by the sacred canons, and have especially com
pleted the required course of theology in accordance with Canon 976, 
§2; (b) from the lack of required age even when it is over twelve 
months but not beyond sixteen months, provided the candidates do not 
enjoy or stand in need of another Apostolic dispensation, and that the 
other conditions mentioned under (a) be observed.

5. To dispense from the partial or entire lack of the dowry in the 
case of women who wish to join a community of nuns or Sisters, pro
vided that the financial condition of the institute does not suffer thereby, 
and that the postulants are endowed with such qualities that one can 
entertain the well-founded hope that they will be very useful to the 
institute.

6. To confirm the confessor for a fourth and fifth term of three 
years, provided that the majority of the religious women have given 
their consent by secret vote in a meeting called for that purpose, and 
that also those have been allowed to vote who in other affairs have no 
vote. For those who dissent and demand another confessor provision 
must be made accordingly.

7. To permit the celebration of Holy Mass on Holy Thursday and 
to allow the persons who live habitually in the community to receive 
Holy Communion and thus satisfy the obligation of the Easter Com
munion.

8. To permit nuns (Sisters with solemn vows) to enter the church 
(attached to their convent) to clean and decorate it. Before the nuns 
enter the church all others who do not belong to the cloistered com
munity—even the confessor and the servants who live outside the con
vent—must have left it, the doors must be locked, and the key given to 
the superioress. One nun shall never be left alone in church, and there 
must be at least two. The door which opens from the convent into the 
church shall be locked with a double lock, the key of one being in the 
hands of the superioress, and that of the other in the hands of the nun 
appointed by the Ordinary. The door shall not be opened except in the 
aforesaid cases and under the prescribed precautions.

9 To permit nuns to go outside the enclosure when a surgical op
eration becomes necessary, even though there is no imminent danger 
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of death or grievous consequences. The permission lasts only for the 
time strictly necessary, and the prescribed precautions must be taken.

V. Faculties from the Sacred Congregation of Rites

1. To delegate priests—if possible, men who are vested with an 
ecclesiastical dignity—to consecrate immovable and portable altars 
with the rite and form prescribed by the Pontificale Romanum, and, 
in the case of portable altars, also with the shorter form of the Roman 
Ritual.

2. To delegate priests—if possible men vested with an ecclesiastical 
dignity—to consecrate immovable and portable altars which have lost 
their consecration. In the cases of desecration spoken of in Canon 
1200, $ 2, Formula B is to be used; in the cases of desecration mentioned 
in Canon 1200, § 1, the faculty (to use the shorter form) is already 
given by the Canon and Formula A is to be used (the Roman Ritual 
marks the two formulas I and II instead of A and B.)

3. To delegate priests—if possible, men vested with an ecclesiastical 
dignity—to consecrate chalices and patens with the rite and form of the 
Pontificale Romanum.

4. On the days in Holy Week on which the Passion is read in Mass,
to permit priests who by Apostolic indult say two Masses on one day.|yj^w I 
to omit the Passion in one Mass, and read only the last part (Altera 
autem die), saying before this portion the Munda cor meum, Sequentia
S. Evangelii, etc.

5. To bless marriages outside of Mass, or to recite over the married 
couple the prayers according to the approved formulas, with the faculty 
to subdelegate.

6. To bless and impose the five scapulars under one formula with 
power to subdelegate.

7. To make use of the foregoing faculty without the obligation of 
recourse to the Ordinaries or to the competent religious Congregations 
and without the obligation of registering the names in cases of great 
concourses of people at the time of retreats and missions, with the 
faculty to subdelegate.

8. To bless holy oils on Holy Thursday with that number of priests 
and sacred ministers which the bishop can have considering the circum
stances, places and conditions. The faculty is given to the officiating 
bishop.

9. To permit the use of incense in High Masses said without deacon
and subdeacon on doubles of the first and second class, Sundays, and .. 
in High Masses celebrated during the Exposition of the Blessed Sacra- 
ment and at the altar of exposition.
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10. To permit the use of the Memoriale Rituum of Pope Benedict 
XIII in churches and public and semi-public oratories (non-parochial 
or quasi-parochial) for the sacred functions of the three last days of 
Holy Week, and in the blessing of ashes on Ash Wednesday and of 
candles and palms, provided the sacred functions are conducted with 
due decorum and reverence.

11. To bless religious objects with the sign of the cross and the 
observance of the rites prescribed by the Church. On the occasion 
of the pastoral visitation, when many persons ask to have diverse 
religious articles blessed which would have to be blessed with various 
formulas, the Ordinary may in these circumstances bless all the objects 
with this one short formula: “Benedicat haec omnia Deus, Pater, et 
Filius et Spiritus Sanctus. Amen.” This faculty is personal to the 
Ordinary.

12. To celebrate a low Mass of Requiem once a week in his own 
oratory, provided the day is not a double of the first or second class, 
a Sunday, holyday of obligation (even a suppressed one), a privileged 
octave, a feria of Lent, an Ember Day, Rogation Monday, a vigil or 
a feria on which the Mass of a Sunday, postponed or anticipated, is 
to be said.

VI. Faculties from the Sacred Penitentiary

To absolve all penitents (with the exception of heretics purposely 
spreading heresy among the faithful) from all censures and penalties 
of ecclesiastical law incurred through heresies committed either with
out anyone hearing or noticing them or manifested before others, after 
the penitent has made known and denounced, as prescribed in law, the 
teachers who professedly teach heresy (if he knows any), and ecclesias
tical or religious persons who perhaps were his accomplices in heresy. 
And, if there are just reasons why he cannot make the said denuncia
tion before his absolution, he may be absolved under the serious promise 
to make the denunciation as soon and as well as he can, and in every 
case he shall before being absolved abjure the heresies secretly before 
the one who absolves him. Salutary penances in proportion to his 
guilt shall be imposed on him with the obligation to receive the sacra
ments frequently and the duty to make retraction of his heresies before 
those persons before whom he manifested them and to repair the scandal 
which he gave.

2. To absolve from ecclesiastical censures and penalties those per
sons who have defended, knowingly read or kept in their possession 
books of apostates, heretics or schismatics, which defend apostasy, 
heresy or schism, or other books condemned by name by Letters Apos- 
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tolic. Appropriate salutary penance shall be imposed on them, and 
they shall be obliged before receiving absolution, if possible, to destroy 
those books or give them to the Ordinary or to the confessor.

3. To absolve from censures those who have directly or indirectly 
impeded the exercise of ecclesiastical jurisdiction of either the internal 
or external forum by having recourse to any laical authorities for that 
purpose.

4. To absolve from ecclesiastical censures and penalties decreed 
against dueling in cases only which have not been brought before the 
external forum. A heavy penance is to be imposed, together with other 
conditions demanded in law.

5. To absolve from ecclesiastical censures and penalties those who 
have joined the Masonic sect and other associations of that kind which 
plot against the Church or the legitimate civil authorities. They can 
be absolved under condition only that they separate themselves entirely 
from the respective sect or society and abjure it, that they, in accord
ance with Canon 2336, § 2, denounce ecclesiastical and religious per
sons whom they know to be members, and that they deliver to the one 
absolving them books, manuscripts and insignia concerning the sect 
or society, if they have any in their possession; these are to be for
warded as soon as possible to the Holy Office, or at least—if just and 
grave reasons prevent their being forwarded—destroyed. A grave pen
alty in proportion to the gravity of guilt is to be imposed, together 
with the obligation to receive the sacraments frequently and the duty 
to repair the scandal.

6. To absolve from ecclesiastical censures and penalties those who 
have violated the enclosure of regulars or nuns by entering without 
legitimate permission, and those who ushered them in or admitted them, 
provided it was not done for any gravely sinful purpose, even though 
the sinful purpose was not accomplished, and provided that the matter 
has not been brought before the external forum. An appropriate pen
ance proportioned to the gravity of the offense shall be imposed.

7. To dispense persons who in violation of the vow of perfect and 
perpetual chastity made privately after the completion of the eighteenth 
year of age contracted marriage, in order that they may be permitted 
to ask for the debitum conjugale. These penitents are to be informed 
that they are bound by the vow outside the proper use of marriage and 
if they should survive their partner.

8. To dispense from the occult impediment of crime, after mar
riage has been attempted, provided the impediment was incurred with
out mutual cooperation (cfr. Canon 1975, § 3). The parties who live 
in invalid marriage must be informed of the necessary secret renewal 
of consent, and a heavy and long penance shall be imposed on them.
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To dispense with the occult impediment of crime before marriage 
has been attempted, provided there was no mutual cooperation in the 
crime. A heavy, long penance is to be imposed.

9. To dispense from irregularity caused by voluntary homicide or 
abortion spoken of in Canon 985, § 4, but for the purpose only that the 
penitent may exercise the orders already received without the danger 
of infamy or scandal. The penitent is to be obliged to have recourse 
to the Sacred Penitentiary, within one month (by letter written either 
by someone else or by himself, without mentioning his name), explain
ing all the circumstances of the case and especially how often he 
committed the offense, and he is bound to obey the orders of the Sacred 
Penitentiary.

10. To grant, under the usual conditions:
(A) a plenary indulgence to be gained by the faithful who (a) 

once a year assist at a Mass celebrated by the Ordinary in Pontificals, 
the Ordinary announcing the day in the various places of his diocese; 
(b) devoutly visit a church or public or semi-public oratory while the 
Ordinary performs the canonical visitation; (c) visit the church at the 
time when the diocesan synod is held there; (d) receive Holy Com
munion at a General Communion once a year at the cathedral church 
or any other church appointed by the Ordinary; (e) at the time of a 
mission conducted in the diocese with permission of the Ordinary, if 
they hear at least one-half of the number of sermons preached;

(B) a partial indulgence of 200 days to be gained by those who 
assist at any of the sermons spoken of above under (e).

Note.— (1) The Ordinary may use the foregoing faculties to ab
solve from censures and to dispense in the internal forum, even outside 
of sacramental confession, in favor of his subjects even when either 
the Ordinary or the penitent or both are outside the diocese, and in 
favor of non-subjects within the limits of his territory. This is con
ceded to the Ordinary by special authority of the Apostolic See. 
Within the diocese only the Ordinary may grant these faculties even 
habitually, if he pleases, to the Canon Penitentiary and to vicars- 
forane but for the forum of conscience and in sacramental confession 
only. To other confessors, however, he may grant these faculties for 
particular cases only when they have recourse to him for their peni
tents, unless for reason of peculiar circumstances he sees fit to grant 
them generally to some confessors to be appointed especially by him 
for a length of time to be fixed at his discretion.

(2) The Ordinary cannot delegate the faculty to grant the above- 
mentioned indulgences but must make use of the power in person.



APPENDIX VI
DOCUM. I

INSTRUCTION ON THE DILIGENT CUSTODY OF THE 
HOLY EUCHARIST

1. The Holy See has never neglected to suggest safeguards and issue 
warnings regarding the diligent custody of the Most Holy Eucharist, 
and its preservation from all danger of profanation in churches where 
in accordance with the common law or by indult it is reserved. The 
precepts of canonical discipline which in the course of the ages the 
Holy See prescribed for this purpose are summarized to-day in Canon 
1269 of the Code of Canon Law, which reads as follows:

§ 1. The Most Holy Eucharist shall be reserved in an immovable 
tabernacle placed in the middle of the altar.

§ 2. The tabernacle shall be well constructed, enclosed on all sides, 
decorated becomingly according to the norms of the liturgical laws, 
and so carefully guarded that all danger of sacrilegious profanation 
is obviated.

§ 3. For some grave reason approved by the Ordinary, it is not for
bidden that the Most Holy Eucharist be reserved during the night 
outside the altar, but on a corporal, in some more secure and becoming 
place, the precept of Canon 1271 being observed.

§ 4. The key of the tabernacle in which the Blessed Sacrament is 
reserved shall be most diligently guarded. This is a grave obligation 
in conscience of the priest who has the custody of the church or oratory.

2. This Sacred Congregation, to which the preservation of the dis
cipline of the seven Sacraments is entrusted (Canon 249), and which 
has already issued an Instruction on May'26, 1929 (“De quibusdam 
vitandis atque observandis in conficiendo Sacrificio Missae et Ssmae 
Eucharistiae Sacramento distribuendo et asservando”),1 considers it 
opportune to recall the canonical precepts to the minds of all on whom 
falls the truly serious duty of reserving the Most Holy Eucharist, and 
to decree other safeguards and means more adapted to our times 
whereby the Most Holy Eucharist may be preserved free from every 
insult.

Mota Ap. Sedis, XXI, 631 sqq.
707
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3. The faithful observance of certain Canons of the Code of Canon 
Law contributes greatly to the attainment of the desired noble end. 
Two precepts especially, imposed sub gravi, must be obeyed if the 
Most Holy Eucharist is to be reserved in the church: (1) some per
son must be present to be responsible for the Blessed Sacrament; (2) 
a priest shall celebrate Mass regularly in the sacred place at least 
once a week (Canon 1265, § 1). Even though on account of the scarcity 
of priests the Apostolic See may at times grant that the sacred mys
teries be celebrated only once in two weeks for the renewal of the Sacred 
Species (the danger of corruption being always excluded), it never 
dispenses from—nay, it urgently insists on—the condition that there 
shall be always some person who is responsible for the custody of the 
Blessed Sacrament day and night.2

In addition, three things must be kept in view, as decreed in the 
above-mentioned Canon 1269: (1) the Most Holy Eucharist must be 
reserved in an immovable tabernacle (§ 1), solidly enclosed on all sides 
(§ 2); (b) the tabernacle must be so carefully guarded that all danger 
of sacrilegious profanation is removed (§ 2); (c) the key of the taber
nacle is to be most diligently guarded by the priest ($4). In connection 
with these individual precepts some points must be emphasized.

4. (a) The tabernacle must be immovable and solidly enclosed on 
all sides.—From this precept, which is per se grave, the Ordinary can
not dispense, nor can even a centurial or immemorial custom excuse 
from its observance, except in the case considered in $ 3, and then 
provided that the security of the Most Holy Eucharist is provided 
for equivalently. Absolute enclosure on all sides demands that the 
tabernacle be constructed of solid and sturdy material. It is indeed 
true that according to the liturgical laws the tabernacle may be con
structed of wood or marble or metal,3 which last material is stronger 
than the others; but it is more advisable that it be constructed of 
sturdier material, and that the single parts shall adhere closely to
gether, that the lock shall be of the utmost strength and shall be firmly 
attached to the door, and that the hinges be firmly inserted in the 
tabernacle. In some places the bishops had prescribed that, for the 
greater security of the Blessed Sacrament, the tabernacle should be 
made of solid metal, and where such a precept is in force it must be 
absolutely observed, as Cardinal Gasparri teaches (“De Ssma. 
Eucharistia,” II, 263, n. 994). It would indeed be most commendable 
if the tabernacle were a real iron chest (commonly called a coffre-

9 Cfr. S.R.C. reap, diei 17 Feb. 1881 ad Episcopum Aetonen. (Deer, 
n. 3527).

3 Caerimoniale parochorum iuxta novissimas A.S. sanctiones concinnatum, 
art. VII, De tabernaculo, etc., n. 9, ad 4.
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fort or safe), so that it could not be easily pierced or broken open by 
any of the means ordinarily employed by thieves, and if it were 
firmly attached by strong iron bolts to the lowest gradine of the altar 
or to the rear wall (of the altar). These iron safes should be con
structed in the form of a ciborium which should then be covered with 
marble and decorated with other ornaments, so that the whole will 
present the appearance of the skilfully constructed work mentioned in 
paragraph 2 of Canon 1269; at least, they should be so constructed 
that they can be inserted into the already existing tabernacles. These 
tabernacles are called “safes” (tabernacula de securitate). To a peti
tion as to whether the liturgical laws were observed in such taber
nacles, addressed in the name of the Ordinaries of the Province of 
Milwaukee by a priest who exhibited for approval a new tabernacle 
most solidly constructed and in consonance with the Rubrics of the 
Roman Ritual and the Decrees of the Sacred Congregation of Rites, 
the same Sacred Congregation replied on April 1, 1908: “The response 
of the S.R.C. given in a similar case on March 18, 1898, is to be com
municated to the priest petitioner: namely, the aim of the inventor is 
to be praised, but the matter in question concerns the local Ordinaries.”

In another dubium (Superionen.) a Most Reverend Bishop, that 
he might more safely give his approval to a certain tabernacle, asked 
the Sacred Congregation of Rites: “Does a semi-circular door, which 
revolves on ball bearings without hinges, satisfy the liturgical laws, 
so that on this score nothing prevents the Ordinaries from commending 
such to the priests, or should the tabernacle be constructed with a door 
or gates attached to hinges around which they revolve?” After ob
taining the vote of the Liturgical Commission, the Sacred Congrega
tion decreed the following reply: “There is no obstacle in the case 
quoted; as to the rest, the Ordinary should be consulted.”

The use of these solidly constructed ciboria lends an additional 
efficacious protection to the custody of the Blessed Sacrament. This 
Sacred Congregation does not indeed impose the burden of securing 
such tabernacles on churches which are provided with ordinary taber
nacles, provided that these actually furnish satisfactory grounds for 
security. It does, however, recommend that the former be provided 
in all new churches; and it urgently commends the Most Reverend 
Bishops that, in their zeal for the Blessed Sacrament, they shall guard 
and see that the ordinary tabernacles in use in the churches of their 
dioceses shall also possess such a solidity as to avert every danger of 
sacrilegious profanation, and shall most sternly remove tabernacles 
which do not supply complete certainty of the absence of such danger.

5. (b) The tabernacle shall be so carefully guarded that all danger 
of sacrilegious profanation is obviated.—It does not suffice that there 
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be a guard on the spot, nor is it enough that the tabernacle is so 
strong that it cannot be perforated by an auger or chiselled apart, or 
that it is so strongly protected by bolts and locks that no false keys 
can open it. A third safeguard is required by law: sedulous custody. 
This vigilance, which must be exercised without intermission, com
prises a great number of ordinary and extraordinary precautions de
manded by the circumstances of time and place.

With regard to the custodian, although it is desirable that he be a 
cleric, and if at all possible a priest, the employment of a layman is 
not forbidden, provided that a cleric is responsible for the key of the 
place where the Holy Eucharist is reserved. The custodian must re
main in the vicinity day and night, so that he may be immediately 
upon the spot if an emergency should arise, and may exercise unceas
ing vigilance. He shall never depart from the church during the time 
when it is open to the faithful but is more or less deserted, and this 
is all the more urgent in city churches where thieves, not recognizable 
to the faithful as such, may wander through the shrines in the guise 
of visitors or mendicants, watching intently for the moment when 
vigilance is relaxed and they can, as it were in a flash, perpetrate 
their sacrilegious thefts; or during the daytime they may carefully 
scrutinize the entrances, windows, gratings, and doors, especially the 
side-doors, so that at night they may put into execution their evil 
designs. While this happens more rarely in the smaller towns, where 
the presence of a stranger walking around and entering the church 
is more noticeable and awakens suspicion in priests and laity, this 
fact nevertheless does not relieve the pastor or rector of the church 
of the obligation to guard the Holy Eucharist in such manner as his 
prudence will suggest after consideration of the local circumstances— 
for example, by visiting the church several times during the day, by 
committing the custody during the day to persons of proven character 
living in the vicinity, and by instituting among the parishioners the 
custom of making private visits to the Blessed Sacrament at various 
hours of the day.

An attentive watch should also be kept over workers and other per
sons who, because of their employment or for other reasons, visit fre
quently the church, sacristy, or the adjacent house of the priest or 
custodian.

The sedulous custody of the Blessed Sacrament prescribed by law 
should not be remitted during the night time when the church is 
locked. Special precautions, indeed, such as prudence may require 
should be taken for the nocturnal hours. The ordinary precautions, 
which are required both for the safe custody of the Holy Eucharist 
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and to safeguard from theft the sacred vessels, pictures, alms and 
church furniture, are:

(1) in so far as necessity demands or it is possible, all the en
trances to the church shall be protected by sturdy doors, fitted with 
strong bolts and bars which can be opened only from within the church 
by keys; the windows shall be protected by lattices or gratings;

(2) when the churches are being locked in the evening, a care
ful inspection shall be made to prevent any evil-minded person from 
concealing himself within;

(3) the duty of closing the church and the keys shall be entrusted 
to a person above all suspicion and of assured sobriety. To these 
precautions we wish to add another recommendation, which is being 
employed daily more extensively, and which, where employed, has 
repeatedly shown itself to be a useful aid in defeating the efforts of 
thieves: namely, the installation in suitable places of little bells which 
are rung by electricity whenever the doors are opened, or the doors, 
tabernacle, altar, mensa or candelabra are touched, thus arousing im
mediately the attention of the priest or custodian There are also 
special electrical apparatus which suddenly light up the church, and 
immediately inform the custodian of the presence of a thief in the 
church. To accomplish their desired purpose, however, such appara
tus must be skilfully and cleverly concealed so as to arouse no sus
picion in the thieves, and they should be daily inspected to determine 
that they are in good working order.

Finally, the third paragraph of the above-mentioned Canon pro
vides for a special extraordinary case: “For some grave reason ap
proved by the Ordinary, it is not forbidden that the Most Holy 
Eucharist be reserved during the night outside the altar, but on a cor
poral, in some more secure and becoming place, the precept of Canon 
1271 being observed.” This place is usually the sacristy, provided that 
this is more secure and is becoming, or preference may be given to a 
very strong and well-enclosed safe inserted in some wall of the church. 
But if neither the church nor the sacristy affords the necessary security, 
the Holy Eucharist may be reserved in any other more secure place, 
even a private room. In such a case the pastor must take care that 
the Blessed Sacrament is reserved with due reverence and honor, and 
that the faith of the people in the real presence is not diminished. In 
reservation of this kind, the Sacred Species shall not touch the corporal, 
but shall be enclosed always in a vessel or pyx:4 furthermore, when
ever the Sacred Species are taken from or replaced in the tabernacle 
of the church, the priest must wear surplice and stole, and must be 
accompanied, at least generally, by a cleric carrying a light.

‘Cfr. the above-mentioned Deer. Altonen., not. 2.
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As a further precaution against thefts the rectors of churches should 
also see that, in so far as possible, pyxes and other sacred vessels of 
great value shall not be left in the tabernacles, thereby inciting still 
further the cupidity and audacity of robbers. When such vessels are 
used on the occasion of special solemnities, it is highly desirable that 
they be purified during the last Mass and deposited in a safe place, 
which should not be the sacristy; any particles that remain shall be 
transferred to the ordinary pyx. Let pastors likewise abstain from 
decorating the altars and holy statues or paintings (especially when 
these are exposed for public cult) with excessive votive offerings, such 
as gold and silver rings and chains, necklaces, earrings, pearls and the 
like; or if this should seem desirable on the occasion of some special 
feast, these offerings should be removed from the church on the con
clusion of the ceremonies and the reason for their removal clearly 
explained to the faithful.

6. (c) The key of the tabernacle shall be most diligently guarded by 
the priest.—All the other precautions which we have enumerated will 
be futile if the chief precaution of all is neglected, namely, that the 
key of the tabernacle be carefully guarded. As stated in the fourth 
paragraph of Canon 1269, this guardianship is a grave obligation in 
conscience of the priest who is entrusted with the custody of the church. 
To satisfy the most diligent custody prescribed by the Canon, the rector 
of the church is strictly commanded never to leave the key of the 
tabernacle on the altar table or in the door of the tabernacle, not even 
during the morning period when the divine services are celebrated at 
the altar of the Blessed Sacrament and Holy Communion is distributed, 
especially if the altar is not in clear view. On the completion of the 
ceremonies, the key shall be kept by the rector either in his house or 
constantly on his person, all danger of loss being provided against; 
or it may be deposited in a safe and secret place in the sacristy, which 
place must be locked with another key. This other key must then be 
guarded by the rector in the manner specified above.5

Priests who have the custody of the Holy Eucharist should carefully 
consider the gravity of the obligation of guarding most diligently the 
key of the tabernacle—a gravity which both the purpose and the very 
wording of the law plainly reveal. The priest on whom the duty and 
task of guarding the key ordinarily and immediately devolve is the 
rector of the church or oratory: if he should depart, he may and should 
commit the custody to another priest during the period of his absence, 
and if he keeps the tabernacle key in the sacristy under another key, 
he may entrust this latter key to this guardian during his absence,

6 Cfr. Encycl. litt. iussu Benedicti XIV edit, a S. C. EE. et RR., die 9 
Febr. 1751.
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and as long as the tabernacle key may be needed. Its universal adop
tion manifestly confirms this custom. In the case of a parish church, 
the key must be kept by the pastor; in the case of a cathedral or 
collegiate church, which is also a parish church, the duty of guarding 
the Holy Eucharist pertains to the Chapter, and a second key of the 
tabernacle should be kept by the pastor (Canon 415, $ 3, n. 1). To the 
pastor belongs the exclusive right of retaining the key of the tabernacle, 
even though a confraternity is erected in the church. In non-parochial 
churches in which the Blessed Sacrament is reserved by Apostolic In
duit, the key is to be kept by the chaplain or rector—never by a lay 
person, even though he be the patron. Without an Apostolic indult, 
lay persons as such may not retain the key of the tabernacle.

7. Some special points must be mentioned regarding the guardian
ship of the tabernacle key m the churches of nuns or religious, and in 
pious and religious houses of women. In the first place, according to 
Canon 1267, in religious or pious institutes the Blessed Sacrament can 
be kept in the church or prmcipal oratory only, and not within the 
choir or enclosure of nuns, all privileges to the contrary being revoked. 
Ordinaries, therefore, should keep this precept clearly in mind, and de
mand its strict execution, namely,0 that the key of the tabernacle must 
not be kept within the enclosure. Consequently, in future the key must 
be kept in the sacristy, where it will be available whenever necessity 
demands; after the sacred functions of the church have been completed 
and especially during the night, it should be deposited in a safe, strong 
and secret place to be locked with two keys, of which one is to be kept 
by the Superioress of the community or by her substitute and the other 
by some nun (for example, the sacristan), so that the presence of both 
is required for the unlocking of the place where the key is kept. The 
Most Reverend Bishops should pay careful regard to this precept, and 
insist rigidly on its execution without any consideration whatsoever 
for persons, so as to obviate a tide of abuses and irreverences which 
otherwise may threaten the Blessed Sacrament.

8. With regard to the oratories of seminaries and ecclesiastical 
colleges, of institutes for the religious training and education of youth 
of either sex, of hospitals ano other similar institutions, which enjoy 
the privilege of reserving the Blessed Sacrament, the tabernacle key 
is to be kept by the rector or moderator of such, if he is a priest; 
otherwise, by the spiritual director who is usually assigned for the cele
bration of Mass and the performance of sacred functions, and who must 
take careful precautions that the key does not come into the hands of 
others.

°Cfr. S.R.C. resolutio dici 2 Maii 1878 ad VI (decretum n. 3448), Emus. 
Card. Petrus Gasparri, op. cit., 266, n. 998.



714 PRACTICAL COMMENTARY ON THE CODE

9. Finally, with regard to private oratories which enjoy by Apos
tolic indult the faculty of reserving the Blessed Sacrament, the taber
nacle key is usually kept in the sacristy in charge of the family rather 
than of the chaplain.7 If, however, it seems advisable to the bishop 
that the key should not be given into the custody of the holder of the 
indult, he may commit it either to the priest who regularly celebrates 
the divine services there, or to the local pastor who will then (if this 
arrangement is convenient) .deliver it on successive occasions to the 
priest who is to celebrate. Lay holders of indults, who retain the cus
tody of the key, should be reminded, and clerics of whatsoever dignity 
should carefully consider, that a truly grave duty is imposed on them of 
seeing that the key shall never come into the hands of any other person, 
even of their family or household.

10. This Sacred Congregation is well aware that the foregoing pre
cautions will not attain fully the proposed aim, unless the Most Rev
erend Bishops and Ordinaries, besides assuring the observance of these 
precautions by pastors, rectors of churches, moderators of all kinds of 
institutes, and Superioresses of nuns, shall likewise keep before them 
these four precepts, about which we are greatly solicitous:

(a) During the course of their diocesan visitations especially, but 
also on other occasions as circumstances demand, they shall either in 
person or through suitable and prudent ecclesiastics inquire diligently 
and see for themselves what provision is made for the secure custody 
of the Holy Eucharist in both the individual parishes and in the 
churches and oratories (even private) which enjoy the right of reserva
tion; and as often as they discover that all the requirements of law are 
not being observed, they shall command that these requirements be 
satisfied as quickly as possible, appointing a short interval for their 
fulfillment, under the penalty of a heavy fine and even of suspension 
a divinis in the case of a priest or from office, according to the gravity 
of the guilt of those to whom is committed the duty of providing every 
means of security. Nor shall they relieve from this obligation any per
sons on the plea, forsooth, that no profanation or untoward incident has 
previously7 occurred; for what has never hitherto taken place may well 
occur in the course of time and because of human malice, if the neces
sary precautions are neglected.

(b) If a sacrilegious theft in which the Holy Eucharist is violated 
(which may God avert!) should occur in his diocese from whatsoever 
cause, the Ordinary shall either in person (which is desirable) or 
through a specially delegated official of his curia always institute a 
process against the pastor or other priest, whether secular or regular 
(even exempt), responsible for the custody of the Blessed Sacrament,

'Cardinal Gasparri, op cit., II, 2G7, n. 999.
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and shall transmit to this Sacred Congregation the acts of the process 
together with his recommendations, in which he shall describe especially 
the circumstances of the time and place of the theft, and then, having 
before his eyes the acts of the process, shall declare tc whose fault or 
culpable negligence the commission of the crime is to be attributed, and 
shall propose canonical penalties to be inflicted on the guilty persons, 
and shall await the mandates of this tribunal.

(c) The Most Reverend Bishops shall give mature consideration to 
the severity of the penalties decreed by Canon 2382 against a pastor 
who shall gravely neglect the custody of the Holy Eucharist, which 
penalties of the violation may extend even to deprivation of a parish. 
In consideration of the aim of the law, let them see that corresponding 
penalties are inflicted likewise on the rectors of churches, congrua 
congruis referendo, who are gravely delinquent in their discharge of 
the arduous office entrusted to them, obtaining through this same 
Sacred Congregation, when the necessity arises, the requisite and proper 
faculties for this purpose. No grounds for the remission of the pen
alties are contained in the plea of the pastor or of others entrusted 
with the custody of the Holy Eucharist, that the tabernacle was left 
open or the key was not kept in a safe place through the carelessness 
of another priest. For on themselves devolved the diligent and care
ful custody of the sacred vessels and of the Holy Eucharist, and the 
personal duty of seeing that after divine services the tabernacle should 
not be exposed to any violation or sacrilege. Nay, both the priest 
concerned and any other guilty of such negligence should be punished 
with the same penalties, since through their fault they furnished the 
occasion for so heinous a crime. And in order that the Ordinaries 
may likewise prosecute with penalties delinquent religious of either 
sex, even exempt, in accordance with these Apostolic precepts in the 
matter in question, in virtue of this Instruction we commit to them the 
necessary faculties concurrently with the Major Superiors of such 
religious, upon whom this Sacred Congregation imposes the same obli
gation, reserving nowever to the Bishop alone the faculty of conducting 
thj process mentioned above under (b).

(d) Let them diligently inquire whether the churches and oratories 
which are not entitled to reserve the Blessed Sacrament under the Com
mon law tefr. Canon 12G5, $ 1, nn. 1, 2), possess this faculty by Apos
tolic indult granted in a Breve in perpetuum or by a rescript conceded 
for a time; as often as they discover that this privilege does not rest on 
a legitimate right, they shall abolish it as an abuse. Furthermore, let 
the Bishops not show themselves too complaisant in receiving and 
recommending petitions for the faculty of reserving the Blessed Sacra
ment in places which are not granted that faculty in the common law. 
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Unless very grave reasons are present, let them abstain from accepting 
such petitions, especially in the case of private oratories and churches 
far removed from the houses of the faithful, in deserted mountains and 
on broad plains, where all those conditions are not at hand which are 
required for the faithful and most secure custody of the Sacred Species. 
It is even preferable that at times even a notable number of the faith
ful shall be deprived of the opportunity to adore the Holy Eucharist, 
rather than that the Blessed Sacrament be exposed to a probable danger 
of profanation. Nay even, by this Letter the power is committed to the 
Bishops and local Ordinaries to revoke the faculty of reserving the 
Holy Eucharist from churches and oratories (even private) which enjoy 
the Apostolic privilege by indult, as often as they detect the occur
rence of grave abuses or the absence of any of the conditions which are 
necessary for the secure custody and the proper reverence and worship 
of the Blessed Sacrament.

Such are the canonical norms and more urgent precautions which 
the Sacred Congregation deems it expedient to impress on the local 
Ordinaries, so that they in turn may command their execution more 
earnestly on the pastors and other custodians of the Blessed Sacrament 
with a view to the extirpation of any abuses that have crept in, and 
the avoidance of such abuses elsewhere. Other precautions which be
cause of the circumstances of time and place seem more opportune 
we leave to the Ordinaries themselves. We, therefore, beseech and im
plore these Ordinaries in the Lord that, aided by these precautions, they 
shall labor with all their strength for the effective protection of the 
Holy Eucharist and to defeat the machinations of wicked men against 
this Sacrament, “than which the Church of God holds nothing more 
worthy, nothing more holy and admirable, since in it is contained the 
chief and greatest gift of God—God Himself, the Fountain and Author 
of all grace and sanctity, Christ Our Lord.” 8 To the Bishops, their 
priests and the faithful this Sacrament will indeed be the unfailing 
pledge of divine protection from above.

In an audience granted to the Secretary of this Sacred Congrega' 
tion on May 7, 1938, His Holiness, Pope Pius XI confirmed and ratified 
by his Apostolic Authority the foregoing Instruction, which had been 
approved by Their Eminences in plenary session of March 30 of the 
same year. His Holiness ordered that the Instruction should be de
clared public law in the official Commentary, the Acta Apostolicce Sedis, 
and should be most religiously observed by all Ordinaries of places and 
persons and by others to whom it specifically refers, contrariis quibus
cumque minime obstantibus.

8 Bit. Bom., tit. IV, cap. I, n. 1.
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Issued at Rome by the Sacred Congregation for the Discipline of 
the Sacraments, on the Feast of the Ascension, 1938.

D. Cardinal Jorio, Prefect
F. Bracci, Secretary

DOCUM. II

PRIVATE INSTRUCTION ON HABITUAL AND 
DAILY COMMUNION1

To the Most Excellent and Most Reverend Archbishops, Bishops, 
local Ordinaries, Major Superiors of Orders and clerical institutes, 
concerning habitual and almost general daily Communion in seminaries, 
colleges and religious communities and concerning abuses to be avoided 
in connection therewith.

After Pope Pius X incited the faithful to frequent and daily Com
munion by publishing on December 20, 1905, the Decree “Sacra Tri- 
dentina Synodus” of the Sacred Congregation of the Council, and called 
the children also to the same practice by the Decree “Quam singulari” 
of this Sacred Congregation of August 8, 1910—which Decrees the 
Code of Canon Law made its own (Canon 863)—the practice of fre
quent and daily Communion has, as is evident to each one, happily 
spread.

This practice, the source of innumerable blessings, is to be not only 
lauded but also to be extended further, not only among the faithful in 
general, but also among youth and children, according to the precept 
imposed in the above-mentioned Decrees and observing the norms which 
they lay down for this purpose.

“Communio frequens et quotidiana . . . quam maxime promoveatur 
in clericorum Seminariis . . . item in aliis Christianis omne genus ephe
beis” (Decree “Sacra Tridentina Synodus,” n. 7). Et “puerorum curam 
habentibus omni studio conandum est ut post primam Communionem 
iidem pueri ad sacram mensam saepius accedant et, si fieri possit, etiam 
quotidie, prout Christus et mater Ecclesia desiderant, utque id agant ea 
omni devotione quam talis fert aetas” (Decree “Quam singulari,” n. 6).

I. But, laudable as is frequent and daily Communion, the observ
ance of the necessary conditions, which consist in the state of grace 
and a right intention, must also be inculcated. Likewise, timely precau
tions are to be taken to prevent anyone from eating unworthily this 
Bread. For the Apostle says: “Whosoever shall eat this bread and

1 Periodica, XXVIII (1939), 317-324.
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drink the chalice of the Lord unworthily, shall he guilty of the body 
and of the blood of the Lord” (I Cor., xi. 27).

For the danger of improper reception of Communion (which seems, 
as it were, inherent in the very practice of frequent and daily Com
munion when widely diffused, because of the human propensity to 
regard customary things as cheap) is increased when the faithful, 
especially younger people, approach the Sacred Table not singly but 
generally in a body, as happens daily in seminaries and religious com
munities, but also frequently in colleges and schools for the Christian 
education of youths, and sometimes in gatherings which are held in the 
Paschal Season or on some other solemn occasion for the sake of receiv
ing the Most Holy Eucharist.

For it may happen that one who is conscious of grave sin may never
theless approach the Sacred Table, incited by the example of compan
ions and by the vain fear lest he be exposed to the wonder of others, 
especially of Superiors, and therefore to the suspicion of having com
mitted a grave fault.

II. Consequently, to avoid, in so far as possible, every abuse, it has 
seemed necessary to this Sacred Congregation to consider opportune 
remedies and to communicate the same to the Pastors of souls. These 
remedies are enumerated oelow.

1. When preachers and spiritual directors publicly or privately ex
hort the faithful, especially youths, to frequent and daily Communion, 
they shall not rest content with this exhortation, but shall at the same 
time clearly teach that: (a) it ts not prescribed; (b) it may not be 
practised unless the necessary conditions are present.

(a) Frequent and daily Communion is indeed strongly recommended, 
but it is prescribed by no law. It is left, therefore, to the devotion and 
piety of each individual. And this is so true that the very obligation of 
Paschal Communion is tempered by the clause: “. . . nisi forte de 
consilio proprii sacerdotis, ob aliquam rationabilem causam, (fidelis) ad 
tempus ab eius perceptione duxerit abstinendum” (Canon 859, § 1). 
From this, moreover, it follows that there is no occasion for surprise or 
suspicion it, where the practice of daily Communion is in vogue, one 
occasionally abstains from it. With this truth set forth in clear light, 
the vain fear which may be the occasion of receiving Communion un
worthily will be eliminated.

(b) Holy Communion, while life for the good, is death for the 
wicked. Therefore, the state of grace is required above all. A horror 
of sacrilege is to be most especially inspired, and the law is to be incul
cated winch declares: “Nemo, quem conscientia peccati mortalis gravat, 
quantumeumque etiam se contritum existimet, sine praemissa sacramen- 
tali confessione ad sacram Communionem accedat . . (Canon 85G).
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A right or pions intention also is required, which “in eo est ut qui 
ad sacram mensam accedit non usui aut vanitati aut humanis rationibus 
indulgcat, sed Deo placito satisfacere velit, ei arctius caritate coniungi 
ac divino illo pharmaco suis infirmitatibus ac defectibus occurrere” 
(Decree “Sacra Tridentina Synodus,” n. 2).

Besides, “ut frequens et quotidiana Communio maiore prudentia 
fiat uberioreque merito augeatur, oportet ut confessarii consilium inter
cedat” (ibid., n. 5).

2. Together with frequent Communion, frequent confession is to be 
promoted; not that confession must precede each Communion, unless 
one is conscious of a mortal sin, but that the faithful living in com
munities, besides going to confession on stated days, may be given also 
the opportunity of going freely, without any notice of the Superiors, 
to the confessor whom they prefer, and, what is of special moment, that 
they be given the opportunity likewise of going to confession a little 
before the time of Communion.

(a) Therefore, the Pastors of souls shall endeavor by every means 
to appoint for each community, according to the number of members, 
one or more confessors to whom each one can go freely. They shall keep 
in mind the norm, according to which, where frequent and daily Com
munion is in honor, there also, as far as possible, frequent and daily 
opportunity for sacramental confession is to be supplied. It is to be 
desired likewise that frequently other confessors from among those 
approved be provided for all communities.

(b) As regards seminaries, outstanding in this matter are the stat
utes of Canons 1358, 13G1 and 1367 of the Code of Canon Law, which 
declared that at least two ordinary confessors and a spiritual director 
must be appointed in each seminary, and besides the ordinary confes
sors others are to be designated to whom the students may freely go. 
If these confessors live outside the seminary and a student asks that 
one of them be summoned, the rector shall call him, in no way inquiring 
about the reason for the request nor showing that he takes the request 
amiss; if they live in the seminary, the student may go to them freely, 
saving the discipline of the seminary. The moderators shall weigh 
carefully the grave opinion of St. Alphonsus, namely, that the students 
of the seminary are in great danger of committing sacrilege if they 
always confess their sins to confessors who are known to them (Rego- 
lamento per i Seminari, § 1, n. 3). The Bishops, moreover, shall take 
care that the students go at least once a week to the Sacrament of 
Penance.

(c) As regards all religious communities of men or women, the 
precepts are taken from Canons 518 sqq., and are to be observed metic
ulously, both as to their letter and their spirit. . . .
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Even nuns bound by the law of enclosure, for whom it is not lawful 
to go out to their own church or semipublic oratory, possess the same 
faculty; these can summon any confessor approved for the confessions 
of women whom they prefer, to the ordinary confessional of the monas
tery to receive their confessions (Pontifical Committee, December 28, 
1927); and if they are gravely ill, even to their own cell, using the 
necessary precautions, and the Superioress is not allowed directly or 
indirectly to prohibit it.

The deputed ecclesiastics of religious communities, therefore, shall 
endeavor with all zeal to prevent a Superioress' from inquiring even 
indirectly why her religious subjects summon another confessor or go 
to him; they shall admonish the same Superioress that she can in no 
way prohibit it. Let these ecclesiastics clearly know that it may easily 
happen that the religious subjects are too embarrassed to ask the Su
perioress for an extraordinary confessor, and thus they cannot freely 
consult about their conscience. Therefore, the ecclesiastics shall be 
attentively vigilant lest in a matter of so great importance the liberty 
wisely laid down for religious by the sacred canons be diminished.

For the rest, the exercise of this liberty of conscience must be suit
ably adapted to the regular observance of the discipline of each com
munity, whose integrity must be cared for by the local Ordinaries, to 
whom likewise belongs the duty of taking care that abuses do not creep 
in from this source, or, where they have crept in, that they be cautiously 
and prudently removed, saving always the liberty of conscience (Canon 
520, § 2).

Also in laical institutes of men an ordinary and an extraordinary 
confessor are to be appointed; and if a religious asks for a special 
confessor, the Superior shall grant it, in no way inquiring about the 
reason of the petition or showing that he takes it amiss.

(d) Finally, in all communities of youths of both sexes sedulous 
care is to be taken that in so far as possible, at the time Communion 
is distributed to the community, a confessor is present to whom there 
is easy access.

3. Besides these general remedies, the Superiors of each community 
shall use other timely measures to attain the same end.

(a) The Superior shall declare to the subjects in the clearest terms 
that, while he indeed rejoices in general over their frequent approach 
to the Sacred Table, nevertheless he sees nothing to reproach in anyone 
who does not go; indeed, he finds therein the manifestation of liberty 
and a timorous and delicate conscience. But let him not deny the 
words by his actions, nor give any indication whereby it may be seen 
that he notices those who go frequently to Communion and extols them, 
but reproves the rest.
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In seminaries indeed and other institutes of this kind, where at 
stated times judgment is pronounced by the Superiors concerning the 
piety, study and discipline Qi each student, such Superiors in giving 
their opinion concerning the progress in piety of a youth shall not take 
into consideration his greater or less constancy in receiving the Most 
Holy Eucharist.

(b) In communities of boys and girls a General Communion shall 
never be announced to be carried out with some unusual solenmity, and 
even outside such communities the term “General Communion” shall 
either be not even used, or the sense of this term shall be rightly ex
plained: namely, that all are invited to the Sacred Table, but that no 
one is compelled, indeed that to each one is left the full faculty and 
liberty of abstention. As regards indeed the religious communities, 
attention shall be also paid to those things which are set down in the 
Decree “Sacra Tridentina Synodus,” n. 8: “Si qute instituta, sive voto
rum solemnium sive simplicium, quorum in regulis aut constitutionibus, 
vel etiam in calendariis Communiones aliquibus diebus affixae et in iis 
iussae reperiantur, ha? normae tamquam mere directives non tamquam 
praceptivce putandae sunt.”

(c) When going to the Sacred Table, all things shall be avoided 
which render more difficult the position of a youth, who wishes indeed 
to abstain from Communion, but in such a way that his abstinence may 
be less noticed. Therefore, an express invitation to Holy Communion, 
a rigid and almost military order of approach, insignia to be worn by 
the communicants, etc., are to be avoided.

(d) The Superior of a community shall take care that the Most Holy 
Eucharist is not brought to the sick who do not expressly ask for it.

(e) Promotors and moderators of youth gatherings, which are an
nounced (e.g., in public schools) for the sake of receiving Communion, 
shall note that in those groups there exist dangers not unlike those 
which obtain in communities, and they shall use all precautions to avoid 
them, not only by proclaiming the liberty of approach to the Sacred 
Table and by furnishing a suitable supply of confessors, but also by 
endeavoring that all things be removed which can expose those who do 
not go to the wonder of the others, as was said above.

III. These are the chief remedies which this Sacred Congregation 
thought should be offered to the Most Excellent Bishops, local Ordi
naries and major religious Superiors to avoid abuses, or, if they per
haps have crept in anywhere (which God forbid!), to suppress them 
entirely. The same Sacred Congregation earnestly exhorts in the Lord 
the Most Excellent Ordinaries according to their prudence and zeal for 
the salvation of souls to add to these remedies others which they may 
find more suited, considering the circumstances of places and persons 
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of each institute. Vigilance must be attentively used and care taken 
lest the Sacrament of the Most Holy Eucharist, which was divinely 
instituted for the progress and spiritual salvation of men, should by 
the malice of men themselves or culpable negligence in avoiding or 
removing abuses be changed into a detriment and the supreme danger 
ol souls, the reason and the ends of the institution of the Sacrament 
itself being overthrown.

In plenary sessions held in Vatican City on July 22, 1938, the Most 
Eminent and Most Reverend Cardinals approved by unanimous vote 
this Instruction after weighing it diligently, and our Most Holy Lord 
Pope Pius XI in an audience on August 3 of the same year, having 
heard the report of the undersigned Secretary of the Sacred Congrega
tion, deigned to ratify and confirm it, commanding besides that the 
same should be made known privately to all local Ordinaries and Major 
Superiors of Orders and clerical institutes to be observed accurately 
by them.

The Most Reverend local Ordinaries and Major Religious Superiors 
will please notify this Sacred Congregation concerning the reception 
of this Instruction.

Given at Rome, from the palace of the Sacred Congregation of the 
Sacraments December 8, on the Feast of the Immaculate Conception 
of the Blessed Virgin Mary, 1938.

D. Card. Jorio, Prefect,
F. Bracci, Secretary

DOCUM. Ill

APOSTOLIC CONSTITUTION ON THE EUCHARISTIC 
FAST1

Christ the Lord “on the night in which he was betrayed” (I Cor. 
11, 23), when for the last time He celebrated the Pasch of the Old Law, 
after the supper (cf. Luke 22, 20) gave bread to His disciples, saying: 
“This is my Body which shall be given for you” (I Cor. 11, 24); and 
in like manner He gave the cup to them saying: “This is my Blood 
of the new covenant, which is being shed for many” (Matth. 26, 28), 
“Do this in remembrance of me” (cf. I Cor. 11, 24 f). From these 
passages of Holy Scripture it is completely obvious that our Divine 
Redeemer wished to substitute in place of this final Passover ceremony,

1 Acta Ap. Sedis, XXXXV, 15-24.
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in which a Iamb was eaten according to the rite of the Hebrews, a new 
Pasch which would endure until the end of the world, that is, the eat
ing of the Immaculate Lamb who was to be immolated for the life of 
the world, so that the new Pasch of the New Law would put an end 
to the old Passover and truth would emerge from shadow (cf. the 
hymn Lauda Sion in the Roman Missal).

Since indeed there was such conjoining of the two suppers in 
order to signify the transition from the old Pasch to the new, it can 
be readily seen why the Church, in renewing the Eucharistic Sacrifice 
at the command and in commemoration of the Divine Redeemer, could 
depart from the practice of the ancient love-feast and introduce the 
Eucharistic fast.

From the very earliest times the custom prevailed of administering 
the Eucharist to the faithful while fasting (cf. Benedict XIV, De 
synodo dioecesana, 1. 6, c. 8, n. 10). By the end of the fourth century 
fasting was prescribed by various Councils for those who were going 
to celebrate the Eucharistic Sacrifice. Thus the Council of Hippo in 
the year 393 decreed: “The Sacrament of the altar shall be celebrated 
only by those who are fasting” (Cone. Hipp., can. 28: Mansi, III, 
923). Shortly afterwards, that is, in the year 397, the Third Council 
of Carthage issued this same command, using the very same words 
(Cone. Carthag. Ill, c. 29: Mansi, III, 885). By the beginning of the 
fifth century this custom can be called common enough and immemorial; 
and it is for this reason that St. Augustine declares that the Holy 
Eucharist is always received by those who are fasting and likewise 
that this practice is observed throughout the entire world (cf. St. 
Augustine, Ep. 54, ad Jan., c. 6: Migne, PL, 33, 203).

Doubtless this practice was based upon very serious reasons, among 
which can be mentioned first of all the one which the Apostle of the 
Gentiles deplores when speaking of the brotherly love-feast of the 
Christians (cf. I Cor. 11, 21 ff); for abstinence from food and drink 
is in accord with that highest reverence which we owe to the supreme 
majesty of Jesus Christ when we arc going to receive Him hidden 
under the Eucharistic veils. Moreover, when we receive His precious 
Body and Blood before taking any food, we show clearly that this is 
the first and most precious nourishment by which our soul is fed and 
its holiness increased. Hence the same St. Augustine gives this warn
ing: “It has pleased the Holy Spirit that, out of respect for so great 
a Sacrament, the Lord’s Body should enter the mouth of the Christian 
before any other food” (St. Augustine, loc. cit.).
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Not only does the Eucharistic fast pay due honor to our Divine 
Redeemer, it fosters piety also; and hence it can help to increase those 
most salutary fruits of holiness which Christ, the Source and Author 
of all good, wishes us who are enriched by His Grace to bring forth.

Moreover, there is no one who will not admit from experience that 
by the very laws of human nature, when the body is not weighted 
down by food the mind is more easily lifted up and moved by more 
ardent energy to meditate upon that hidden and transcendant Mystery 
that works in the soul, as in a temple, to increase divine charity.

With what great solicitude the Church has seen to the observance 
of the Eucharistic fast may be seen also from the fact that the Church 
prescribed it even with the imposition of serious penalties upon those 
who violated it. Thus the Seventh Council of Toledo in the year 646 
threatened with excommunication anyone who would say Mass after 
having broken his fast (Con. Tolet., VII, c. 2: Mansi, X, 768). In 
the year 572 the Third Council of Braga (Cone. Bracar. Ill, c. 10: 
Mansi, IX, 841), and in the year 585 the Second Council of Macon 
(Cone. Matiseon. II, c. 6: Mansi, IX, 952) had already decreed that 
anyone guilty of this should be deposed from the seat of his office 
and honor.

In the course of the centuries, however, this too came in for care
ful consideration that, namely, because of special circumstances it was 
opportune to relax in some measure this law of fasting as it affected 
the faithful. So it is that the Council of Constance in the year 1415, 
while reaffirming the venerable law of fasting, moderated it some
what: “. . . the authority of the sacred canons and the laudable and 
approved custom of the Church have observed and do observe the fol
lowing: that Mass should not be said after the celebrant has taken 
food, nor should Holy Communion be received by the faithful while 
not fasting, except in a case of illness or of some other necessity 
conceded or admitted by law or by the Church” (Cone. Constant., sess. 
Xni: Mansi, XXVII, 727).

It has pleased Us to recall these things so that all may understand 
that, despite the fact that new conditions of times and affairs have 
moved Us to grant more than a few faculties and permissions in this 
matter, We still wish through this Apostolic Letter to reaffirm the 
supreme force of this law and custom regarding the Eucharistic fast; 
and that We wish also to admonish those who are able to observe that 
law that they should continue diligently to observe it, so that only 
those who are in need of them can enjoy these concessions in accord
ance with the nature of their need.
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We are most agreeably consoled—and permit Us to mention it 
here, even though briefly—when We behold that devotion to the August 
Sacrament of the Altar is increasing day by day, not only in the 
souls of the faithful, but also as regards the splendor of divine wor
ship which is very often manifested by public demonstrations. The 
careful directions of the Sovereign Pontiffs have doubtless contributed 
a great deal to this result, and especially that of Blessed Pius X who, 
summoning all to restore the primitive practice of the Church, urged 
them to go to the Table of Angels very frequently, even daily if pos
sible (S. C. Concil., Decretum Sacra Tridentina Synodus, Dec. 20, 
1905: Acta S. Sedis, XXXVIII, 400 ff). Inviting the little ones also 
to this heavenly food, he wisely decreed that the precept of Confession 
and Holy Communion includes everyone of those who have reached 
the use of reason (S. C de Sac., Decretum Quam singulari, Aug. 8, 
1910: Acta Ap. Sedis, II, 577 ff). This same rule is prescribed in the 
Code of Canon Law (can. 863; cf. can. 854, § 5). The faithful, re
sponding generously and willingly to these directions of the Sovereign 
Pontiffs, have gone ever more frequently to the Sacred Banquet. May 
this hunger for the Bread of Heaven and thirst for the Divine Blood 
be kindled in all men of every age and walk of life.

It should be noted, however, that the times in which we live and 
their peculiar conditions have introduced into the habits of society and 
the activities of daily life many things from which arise many serious 
difficulties which draw men away from partaking of the divine mys
teries if the law of the Eucharistic fast has to be observed in the way 
in which it has had to be observed up to the present time.

In the first place, it is evident to all that the clergy are not numer
ous enough to meet the growing needs of the faithful. Especially on 
feast days they are often subject to overwork, when they have to cele
brate the Eucharistic Sacrifice at a late hour and often twice or three 
times, and when at times they are compelled to travel a great distance 
so that considerable portions of their flocks may not be deprived of 
Holy Mass. Such tiring apostolic work undoubtedly weakens the 
health of priests, and this all the more because, over and above the 
offering of Holy Mass and the explanation of the Gospel, they must 
also hear confessions, give catechetical instruction, devote ever-increas
ing care and take ever more pains in carrying out the duties of the 
other phases of their ministry. They must also diligently look after 
those matters that are demanded by the warfare against God and His 
Church which today is being waged so widely, so fiercely and bitterly.

But Our mind and heart go out to those especially who, working 
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far from their native country in distant lands, have generously an
swered the call and the command of the Divine Master: “Go, therefore, 
and make disciples of all nations” (Matth. 28, 19). We are speaking 
to the heralds of the Gospel who, overcoming the most difficult and 
multitudinous labors and every kind of difficulty in traveling, strive 
with all their might so that the light of the Christian religion may 
shine upon all according to their capacity and they may nourish their 
flocks, often only recently received into the Catholic faith, with that 
Bread of Angels which nourishes virtue and fosters piety.

In almost the same situation are those Catholics who, either living 
in certain localities cared for by Catholic missionaries, or living in 
other places but not having their own priests among them, must wait 
until a late hour for the coming of another priest in order to partici
pate in the Eucharistic Sacrifice and be nourished with the Divine 
Food.

Furthermore, now that machines have been introduced for every 
purpose, it very often happens that many workers—in factories, or in 
land and water transportation facilities, or in other public utility 
services—are employed not only during the day, but even during the 
night in alternate shifts. As a result their weakened strength compels 
them at times to take some nourishment, but in this way they are 
prevented from going to the Eucharistic Table fasting.

Mothers of families also very often are unable to go to the Eucha
ristic Table before attending to their household duties which often de
mand many hours of work.

In the same way it happens that there are many boys and girls 
in school who desire to respond to the divine invitation: “Let the little 
children come to me” (Mark 10, 14), since they are entirely confident 
that “He who dwells among the lilies” (Cant. 2, 16; 6, 2) will protect 
their innocence of soul and purity of life against the enticements of 
youthful age and the snares of the world. But at times it is most 
difficult for them, before going to school, to go to the church and be 
nourished with the Bread of Angels and then return home to partake 
of the necessary nourishment.

Furthermore, it should be noted that nowadays it often happens 
that great crowds of people travel from one place to another in the 
afternoon hours to take part in religious celebrations or meetings on 
social questions. Now, if on these occasions it was permissible to offer 
the Eucharistic Sacrifice, which is the living fount of divine grace 
and which impels wills to burn with the desire of acquiring virtue, 
there is no doubt that strength could be drawn from this by which 
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all would be profoundly stirred to think and act in a Christian manner 
and obey legitimate laws.

To these special considerations it seems opportune to add these 
which have reference to all; for although in our days medical science 
and hygiene have made such great progress and have helped so greatly 
to reduce the number of deaths, especially in childhood, nevertheless 
the conditions of modern life and the hardships which flow from the 
cruel wars of this age are of such nature that they have greatly 
weakened bodily constitution and health.

For these reasons and especially in order that renewed piety toward 
the Eucharist may be all the more readily increased, many Bishops 
from various countries have asked in official letters that this law of 
fast be somewhat mitigated; and actually the /Vpostolic See has kindly 
granted special faculties and permissions in this regard to both priests 
and faithful. As regards these concessions, permit Us to cite the Decree 
entitled Post Editum, given for the benefit of the sick by the Sacred 
Congregation of the Council, December 7, 1906 (Acta S. Sedis, 
XXXIX, 603 ff); and the Letter of May 22, 1923, from the Sacred 
Congregation of the Holy Office to the local Ordinaries for the benefit 
of priests (S. Congregationis S. Officii Litterae Locorum Ordinariis 
datae super ieiunio eucharistico ante Missam: Acta Ap. Sedis, X7, 
151 ff).

In these latter days the petitions of the Bishops have become more 
frequent and urgent and the faculties granted have been more ample, 
especially those that were granted in new of the war. This, without 
doubt, clearly indicates that there are new and grave reasons, reasons 
that are not occasional but rather general, on account of which it is 
too difficult in these diversified circumstances both for the priest to 
celebrate the Eucharistic Sacrifice and for the faithful to receive the 
Bread of Angels while fasting.

Wherefore, in order that We may obviate these grave inconven
iences and difficulties, and in order that different indults may not lead 
to diversity of practice, We have deemed it necessary to determine the 
discipline of the Eucharistic fast by mitigating it in such a way that 
in the widest manner possible all, in view of the peculiar circumstances 
of time, places and the faithful, may be able to fulfill the law more 
easily. We trust that by this Decree We may be able to add not a little 
to the increase of Eucharistic piety and in this way move and stir up 
all to partake at the Table of Angels, doubtlessly with consequent in
crease of the glory of God and the holiness of the Mystical Body of 
Jesus Christ.
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By Our Apostolic Authority, We decree and command all that 
follows:

Huie I.—The law of the Eucharistic fast from midnight continues 
in force for all those who do not come under the special conditions 
which We are about to set forth in this Apostolic Letter. In future 
it shall be a general and common principle for all, both priests and 
faithful, that natural water does not break the Eucharistic fast.

Rule II.—The sick, even though they are not confined to bed, can, 
on the prudent advice of a confessor, take something in the form of 
beverage or of true medicine. This does not hold for alcoholic bev
erages. The same faculty is given to sick priests who are going to 
celebrate Mass.

Rule III.—Priests who are going to celebrate Mass either at late 
hours, or after onerous work of the sacred ministry, or after a long 
journey, can take something by way of beverage. Alcoholic beverages 
are excluded. They should abstain, however, for the space of one 
hour before they celebrate Mass.

Rule IV.—Those who celebrate Mass twice or three times can con
sume the ablutions, but in such cases the ablutions must be made, not 
with wine, but with water only.

Rule V.—The faithful also, even though they are not sick, who by 
reason of some serious inconvenience—that is, by reason of tiring work, 
by reason of the late hours at which alone it is possible for them to 
attend Holy Mass, or by reason of a long journey which they must 
undertake—cannot approach the Eucharistic Table while completely 
fasting, can, on the prudent advice of a confessor, while the need 
lasts, take something by way of beverage, to the exclusion of alcoholic 
beverages, but they must abstain at least for the space of one hour 
before being nourished by the Angelic Bread.

Rule VI.—If the circumstances require it as necessary, We grant 
to the local Ordinaries the faculty to permit the celebration of Mass in 
the evening hours, as We have said, but in such wise that the Mass 
shall not begin before four o’clock in the afternoon, whether on the holy 
days of obligation still in force, or on those which formerly were in 
force, or on the first Friday of each month, or, finally, during those 
solemn celebrations which are held with a large attendance of people, 
and also, in addition to these days, on one day a week. It is required, 
however, that the priest observe a fast of three hours from solid food 
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and alcoholic beverages, and of one hour from non-alcoholic beverages. 
The faithful may go to Holy Communion at these Masses, observing 
the same rule as regards the Eucharistic fast and the prescription 
of Canon 857 also remaining in force.

In mission territories, in consideration of the very unusual condi
tions under which they live, on account of which as a rule priests are 
rarely had to visit the distant missions, the local Ordinaries can grant 
the preachers of the Gospel faculties to celebrate evening Masses on 
the other days of the week as well.

Local Ordinaries shall carefully see to it that every interpretation 
is avoided that would extend these faculties, and that all abuse and 
irreverence in this matter is prevented; for in granting these faculties 
which the conditions of persons, places and times demand today, We 
ardently desire to reaffirm the importance, power and efficacy of the 
Eucharistic fast for those who are to receive our Divine Redeemer 
hidden under the Eucharistic veils. Furthermore, whenever the dis
comfort of the body is diminished, the soul must supply for it as far 
as it can, either by internal penance or by other means, in accordance 
with the traditional practice of the Church which is wont to command 
the performance of other works when it mitigates the fast. Hence, 
those who may enjoy the faculties granted in this matter should send 
up fervent prayers to heaven to adore God, to thank Him, and espe
cially to expiate sin and beg Him for new assistance from above. 
Since all must recognize that the Eucharist “has been instituted by 
Jesus Christ as the permanent memorial of the Passion” (S. Thom., 
Opusc. LVII, Office for the Feast of Corpus Christ, 4th lesson: Opera 
Omnia, Rome, 1570, vol. XVII), let them from their hearts elicit those 
sentiments of Christian humility and Christian patience which medi
tation on the sufferings and death of our Divine Redeemer must 
arouse. Likewise, let all offer increased fruits of their charity toward 
neighbor to the same Divine Redeemer who, ever immolating Himself 
on our altars, is repeating the greatest proof of His love. In this way 
all shall co-operate toward fulfilling daily more and more the words 
of the Apostle of the Gentiles: “Because the bread is one, we though 
many, are one body, all of us who partake of the one bread” (I Cor. 
10,17).

Whatever decrees are contained in this Letter, We wish to be 
stable, ratified and valid, notwithstanding anything to the contrary, 
even what may be worthy of most special mention. All other priv
ileges and faculties, in whatever way they may have been granted by 
the Holy See, are abolished, so that all may everywhere properly and 
uniformly observe this discipline.
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All that has been decreed above shall go into force from the day 
of promulgation through the Acta Apostolicae Sedis,

Given at St. Peter’s in Rome, January 6, 1953, the Feast of the 
Epiphany, in the fourteenth year of Our Pontificate.

Pope Pius XII

INSTRUCTION OF THE SUPREME SACRED CONGREGA
TION OF THE HOLY OFFICE ON THE EUCHARISTIC

FAST2

The Apostolic Constitution Christus Dominus issued today by the 
Supreme Pontiff Pius XII happily reigning, grants indeed several 
faculties and dispensations with respect to the observance of the law 
of the Eucharistic fast; but it also reaffirms in great measure as re
gards their substance the rules of the Code of Canon Law (can. 808 
and 858, § 1) imposed upon those priests and faithful who are able 
to observe the law of the Eucharistic fast. Nevertheless, the first gen
erous prescription of this Constitution, according to which natural 
water (that is, without the addition of any other element) no longer 
breaks the Eucharistic fast (Const., Rule I), is extended to these per
sons also. But as regards the other concessions, these can be used 
only by priests and by the faithful who find themselves in the peculiar 
conditions provided for in the Constitution, or by those who celebrate 
evening Masses or receive Holy Communion at such Masses permitted 
by the Ordinaries within the limits of the new faculties which have 
been granted them.

Consequently, in order that the rules pertinent to these concessions 
may be observed uniformly everywhere, that any interpretation which 
would enlarge upon these faculties may be avoided, and that every 
abuse in this matter may be prevented, this Supreme Sacred Congrega
tion of the Holy Office, at the direction and by the command of the 
Supreme Pontiff himself, lays down the following rules:

For the sick, both priests and faithful
(Const., Rule II)

1. The faithful who are sick, even though not confined to bed, may 
take something in the form of beverage, but not alcoholic beverages,

3 Acta Ap. Sedis, XXXXV, 47-51.
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if because of their illness they cannot without grave inconvenience ob
serve a complete fast up to the time of reception of Holy Communion. 
They can also take something in the form of medicine, either liquid 
(but not alcoholic) or solid, as long as what they take is real medi
cine prescribed by a physician or commonly regarded as such. It is 
to be noted, however, that any solid taken as nourishment cannot be 
considered as medicine.

2. The conditions under which a person may take advantage of this 
dispensation from the law of fasting for which no time limit preceding 
Holy Communion is prescribed, must be weighed prudently by a con
fessor. Without his advice no one can use this dispensation. The 
confessor, however, can give his advice either when hearing confessions 
or privately outside the confessional. He may also give this advice 
once and for all so that the ill person may use it as long as the con
ditions of the same illness last.

3. Sick priests, even though not confined to bed, may likewise use 
this dispensation whether they are going to celebrate Mass or receive 
the Holy Eucharist.

For priests placed in special circumstances
(Const., Rules III and IV)

4. Priests who are not sick, but are going to say Mass

(a) at a late hour (that is, after nine o’clock), or
(b) after onerous work of the sacred ministry (for example, from 

early in the morning or for a long time), or
(c) after a long journey (that is, about a mile and a quarter 

walking or a proportionately longer trip according to the 
conveyances used, taking into consideration the difficulty of 
the journey and the condition of the person),

may take something in the form of beverage, but not an alcoholic 
beverage.

5. The three cases enumerated above are such as to include all the 
circumstances in which the legislator intends to grant the above-men
tioned faculty. Consequently, any interpretation which would make 
these faculties more extensive must be avoided.

6. Priests who are in such circumstances can take something in the 
form of beverage once or many times, but they must keep the fast for 
one hour before the celebration of Mass.
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7. Moreover, all priests who are going to celebrate Mass twice or 
three times can, in the first Masses, consume the two ablutions pre
scribed by the rubrics of the Missal, but using only water which in ac
cordance with the new principle does not break the fast.

A priest who celebrates three Masses, one after the other, on Christ
mas or All Souls Day is bound to observe the rubrics with regard to 
the ablutions.

8. If it should happen that a priest who must celebrate Mass two 
or three times inadvertently consumes wine also in the ablutions, he is 
not forbidden to celebrate the second and the third Mass.

For the faithful placed in special circumstances
(Const., Rule V)

9. Likewise the faithful who are unable to keep the Eucharistic 
fast not by reason of sickness, but because of some other serious dif
ficulty, can take something in the form of beverage. They cannot, 
however, take any alcoholic beverage and they must fast for one hour 
before the reception of Holy Communion.

10. The cases in which there is such serious difficulty {grave in
commodum) are the following three only, to which no others can be 
added:

(a) Work that weakens undertaken before Holy Communion. 
Such work is performed by laborers in factories, transport 
and dock workers, or workers in other public services employed 
in day and night shifts; or those who by reason of duty or 
charity, must stay awake during the night (for example, 
nurses, night watchmen, etc.); and by pregnant women and 
mothers of families who must spend a long time on their house
hold duties before they can go to church; etc.

(b) The late hour at which Holy Communion is received. There 
are many of the faithful who can have a priest to celebrate 
Mass in their midst only at a late hour; and there are many 
children for whom it is too difficult, before going to school, 
to go to the church, receive Holy Communion, and then return 
home to eat breakfast; etc.

(c) A long journey which must be made in order to reach the 
church. As has been explained above (n. 4), a journey is to be 
considered long for this purpose if it is a walk of about one 
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mile and a quarter, or a proportionately longer journey ac
cording to the conveyances used, taking into consideration the 
nature of the difficulty of the journey or the condition of the 
person.

11. The cases of such serious difficulty must be weighed prudently 
by a confessor, either while hearing confessions or privately outside 
of confession. The faithful may not receive the Most Holy Eucharist 
while not fasting without a confessor’s advice. The confessor can give 
such advice once and for all to be effective as long as the same case 
of serious difficulty lasts.

Evening Masses
(Const., Rule VI)

In virtue of the Constitution, local Ordinaries (cf. can 198) have 
the faculty to permit the celebration of evening Masses in their own 
territory, if the circumstances render this necessary. This holds true 
despite the prescription of canon 821, § 1. The common good some
times demands the celebration of Mass after midday: for example, 
for the workers in some industries who work their shifts even on 
feast days; for those categories of workers who must be at work during 
the morning hours of feast days, such as dock workers; and likewise 
for those who assemble in great numbers and from considerable dis
tance to observe some religious or social festivity, etc.

12. Such Masses, however, may not be celebrated before four 
o’clock in the afternoon and then only on the following definitely de
termined days:

(a) Holy days of obligation now in force according to the rule of 
canon 1247, $ 1;

(b) Suppressed holydays of obligation according to the Index pub
lished by the Sacred Congregation of the Council on December 
28, 1919 (cf. Acta Ap. Sedis, XII, 42 f);

(c) The first Friday of each month;
(d) Other solemn occasions which are celebrated with a great gath

ering of people;
(e) On one day of the week in addition to those enumerated above, 

if the good of particular groups of people demands it.

13. Priests who celebrate evening Masses, as well as the faithful 
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who receive Holy Communion at them, may, at the meal which is per
mitted up to three hours before the beginning of Mass or Communion, 
take with due moderation the alcoholic beverages which are ordinarily 
taken at meals (for example, wine, beer and the like), but not strong 
liquors. Before or after this meal they may take something in the 
form of beverage (but no alcoholic beverage at all), up until one 
hour before Mass or Communion.

14. Priests may not celebrate a morning and an evening Mass on 
the same day, unless they have explicit permission to celebrate Mass 
twice or three times the same day in accordance with the rule of 
canon 806.

Likewise, the faithful cannot receive Holy Communion in the 
morning and the evening of the same day in accordance with the rule 
of canon S57.

15. The faithful, even though they may not be of the number of 
those for whom the offering of an evening Mass was provided, may 
freely go to Holy Communion at this Mass, or immediately before it, 
or immediately after it (cf can. 846, § 1), if they comply with the 
rules given above with reference to the Eucharistic fast.

16. In places where the law for the missions rather than the gen
eral law is in force, the Ordinaries may permit evening Masses under 
the same conditions on all the days of the week.

Admonitions on the observance of the rules
17. Ordinaries must carefully see to it that every abuse and irrev

erence towards the Blessed Sacrament is entirely avoided.
18. They must also see to it that the new discipline is observed uni

formly by all their subjects, and they must inform them that all facul
ties and dispensations, both territorial and personal, hitherto granted 
by the Holy See, have been revoked.

19. The interpretation of the Constitution and of this Instruction 
must faithfully adhere to the text and must not in any way enlarge 
upon the faculties that are already so broad. With regard to customs 
which may differ from the new discipline, the abrogating clause: “not
withstanding anything to the contrary, even what may be worthy of 
most special mention,” must be kept in mind.

20. The Ordinaries and the priests who take advantage of these 
faculties granted by the Holy See, should zealously call upon the 
faithful to assist at Mass and receive Holy Communion frequently. 
They should seize every opportunity, especially by preaching, to pro
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mote that spiritual good for the sake of which the Supreme Pontiff 
Pius XII has published the Constitution.

The Supreme Pontiff, after approving this Instruction, decreed 
that it should be promulgated by publication in the Acta Apostolicae 
Sedis together with the Apostolic Constitution Christus Dominus.

From the Palace of the Holy Office, on the 6th day of January, 
in the year 1953.

Joseph Cardinal Pizzardo, Secretary

Alfredo Ottaviani, Assessor

DOCUM. IV

Pope Pius XII on March 19, 1957 issued the Motu Proprio “Sacram 
Communionem” in which he extended still further the concessions made 
in the Apostolic Constitution “Christus Dominus” and simplified the 
entire legislation on the Eucharistic fast. The Motu Proprio is as 
follows :

POPE PIUS XII

At the beginning of 1935 We promulgated the Apostolic Consti
tution “Christus Dominus” in which We relaxed the legislation on the 
Eucharistic fast so that the faithful could receive holy Communion 
frequently and satisfy the obligation to hear Mass on holy days more 
easily. We granted the local Ordinaries the faculty to permit under 
certain conditions the celebration of Mass and the reception of holy 
Communion after midday.

We restricted the time of the fast to be observed before the cele
bration of Mass or the reception of holy Communion after midday 
to three hours from solid food and one hour from non-alcoholic bever
age.

Induced by the abundant fruits realized from this concession, 
the Bishops thanked Us profoundly and many of them, looking to the 
greater benefit of the faithful, persistently and repeatedly implored the 
faculty to permit Mass to be celebrated daily after noon. They also 
requested Us to establish one and the same period of time for the fast 
to be observed before the celebration of Mass or the reception of holy 
Communion after midday.

Mindful of the notable changes undergone in private and public 
working conditions as well as in all social life, We resolved to accede to 
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the persistent requests of the Bishops and We have, therefore, decreed 
as follows :

(1) Local Ordinaries, but not their Vicars General unless they have 
a special mandate, can permit the celebration of Mass after midday 
every day, if the spiritual good of a notable number of the faithful 
demands it.

(2) The time for the Eucharistic fast to be observed by priests be
fore celebrating Mass and by the faithful before receiving holy Com
munion, either in the morning or after midday, is restricted to three 
hours from solid food and alcoholic beverage, and to one hour from 
non-alcoholic beverage. The fast is not broken by drinking water.

(3) Those who celebrate Mass or receive holy Communion at mid
night or in the early morning are also bound to observe the Eucha
ristic fast for the period of time mentioned above.

(4) The sick, even though not confined to bed, can take non-alco
holic beverage and true and properly so called medicines, either in 
liquid or solid form, before the celebration of Mass or the reception of 
holy Communion without observing any time limit.

We earnestly exhort the priests and faithful who can do so to 
observe the venerable and ancient form of the Eucharistic fast before 
Mass or holy Communion.

All who avail themselves of these permissions should endeavor to 
compensate as far as they are able for the benefit conferred by a more 
conspicuous exemplification of the Christian life especially by their 
deeds of penance and charity.

The prescriptions contained in this Letter granted motu proprio 
shall go into force on the twenty fifth day of March, the feast of the 
Annunciation of the Blessed Virgin Mary.

All dispositions whatsoever to the contrary even though deserving 
special mention are abrogated.

Given at Rome at Saint Peter’s, March 19, the feast of Saint Joseph 
Patron of the Universal Church, in the year 1957, the nineteenth year 
of Our Pontificate.

N.B. It should be noted that all previous requirements with regard 
to morning or evening, distance, late hour or heavy labor, as well as the 
required consultation of a confessor before using the concessions are 
now abolished. The new concessions apply to all the faithful every
where. While the ancient traditional fast is counseled for those who are 
able to observe it, it is not an obligation, but only a counsel to increase 
devotion by greater mortification. The term “natural water” has been 
dropped and this means that any form of water in the ordinary
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meaning of the term may be consumed. Hence mineral water, carbon
ated water and water treated chemically, for example, chlorinated 
against the spread of disease, may be consumed before Mass or holy 
Communion. The sick may take any true and properly so called medi
cines even though one of their ingredients is alcohol. (Alfredo Cardinal 
Ottaviani in L’Osservatore Romano, March 23, 1957).



APPENDIX VII
EMERGENCY ABSOLUTION BY THE GENERAL 

FORMULA

The Sacred Apostolic Penitentiary published the following Declara- 
ration on the use of the faculty of imparting under certain circum
stances sacramental absolution by the general form without previous 
confession of sins made by each of the faithful.

I. Priests, even though not approved for the hearing of confessions, 
enjoy the faculty of absolving by the general form: (a) soldiers on the 
threat of battle or after it has begun as persons in danger of death 
when, whether because of the multitude or the shortness of time, each 
one cannot be heard. If circumstances are such that it appears either 
morally impossible or very difficult to absolve the soldiers when the 
battle threatens or has begun, it is lawful to absolve them just as soon 
as it is judged necessary (S. Penit., December 10, 1940; A. A. 8., 
XXXII, p. 571); (b) citizens and soldiers in immediate danger of 
death during hostile attacks.

II. Outside cases of the danger of death, it is not allowed to absolve 
sacramentally mauy together or individuals who have only half con
fessed, by reason of the great throng of penitents, for instance, on a 
feast day or day of indulgence (see Proposition 59 condemned by Inno
cent XI, March 2, 1679); it is, however, allowed, if some other very 
grave and urgent necessity proportionate to the gravity of the divine 
precept of the integrity of confession is present (for instance, if the 
penitents, through no fault of their own, may be compelled to go with
out the sacramental grace and Holy Communion for a long time).

It is reserved to the local Ordinaries to decide whether the multitude 
of soldiers or prisoners or citizens are in such necessity, and priests 
must recur to them beforehand, whenever this is possible, in order 
licitly to impart this kind of absolution.

III. Sacramental absolutions imparted to several persons at once 
by piiests on their own authority outside the cases given above under I, 
or without obtaining the previous permission of the Ordinary, although 
he could have been reached, must be regarded as abuses according to 
what has been said above under II.

IV. Before imparting such general absolution priests must, as far 
as circumstances permit, admonish the faithful: (a) that it is necessary 
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for each one to be sorry for his sins and to resolve to abstain from sin; 
it is also fitting that the priest admonish them to manifest the act of 
contrition in some external way, if possible (for instance, by striking 
their breasts); (b) that it is absolutely necessary that those who have 
received such general absolution shall in their next confession properly 
confess all of their grave sins which were not previously confessed.

V. Priests shall openly teach the faithful that, when they are guilty 
of mortal sin not yet rightly confessed and remitted in confession, and 
the obligation of confessing their mortal sins integrally urges whether 
from divine or ecclesiastical law, they are gravely forbidden to decline 
to satisfy this obligation by awaiting the occasion when general abso
lution is given.

VI. Local Ordinaries must admonish priests about these rules and 
their very grave obligation, when in special circumstances they permit 
them to use the faculty to impart sacramental absolution by the general 
formula.

VH. If time permits, this absolution is to be imparted with the cus
tomary and entire formula in the plural number; but otherwise this 
shorter formula can be used: Ego vos absolvo ab omnibus censuris et 
peccatis in nomine Patris et Filii et Spiritus Sancti (S. Penit., March 
25. 1944; A, A. S., XXXVI, pp. 155-156).



APPENDIX VIII
NORMS TO BE OBSERVED BY THE PASTOR IN CON
DUCTING THE CANONICAL INVESTIGATIONS BEFORE 

CANDIDATES ARE ADMITTED TO MARRIAGE

(1) With unremitting and earnest solicitude the Church has labored 
to preserve from all danger of irreverence and nullity the hallowed insti
tution of marriage, which, divinely instituted from the creation of man, 
was through the New Law raised to the dignity of a Sacrament by 
Christ our Lord. For this purpose she has prescribed suitable safe
guards befitting the sanctity of Christian marriage, whose conspicuous 
holiness and dignity have been again emphasized in the Encyclical 
“Casti Connubii” of Pope Pius XI of happy memory, issued on Decem
ber 31, 1930,1 which strove to describe fittingly the intrinsic nature, the 
most noble prerogatives, and the glorious ends of the conjugal lot.

(2) No one can fail to recognize that a grave offense is committed 
against the Sacrament, and therefore no light sacrilegious crime, by 
spouses who enter matrimony in violation of the precepts which in her 
zeal the Church has decreed for the purpose of ensuring that Christian 
marriage shall be contracted licitly and above all validly, and shall 
furthermore prove a fit preparation for the acquisition of the rich 
fruits of the Sacrament. And, indeed, the offense and guilt are shared 
also by ministers of the Church who, even thoughtlessly, admit candi
dates to the celebration of forbidden nuptials, gravely neglecting the 
office entrusted to them of investigating carefully whether the couple 
are being joined in violation of the decrees of the Sacred Canons.

Wherefore, the Church has committed to the Bishops the duty of 
providing the pastors subject to them with suitable norms for the pains
taking and timely conducting of investigations, lest there should be 
any obstacle to the contracting of marriage; and also so that, if impedi
ments should be actually present, they may strive energetically to re
move them, or else dissuade the couple from entering the tainted union. 
A precept to this effect is given also in Canon 1020 of the Codex Juris 
danonici, whose words it is well to recall:

1. The pastor who is entitled by law to assist at a marriage 
shall at an opportune time prior to the marriage inquire diligently 
whether there is any impediment to the marriage.
*Acta Ap. Sedis, XXII, 539 sqq.
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2. He shall question the man and the woman separately even 
and carefully as to whether they are under any impediment, whether 
they freely consent to the marriage (especially the woman), and 
whether they are sufficiently instructed in Christian doctrine, unless 
he knows from the qualifications of the parties that this last investi
gation is superfluous.

3. The local Ordinary has the right to prescribe special regu
lations for this examination of the parties by the pastor.”
(3) No one moreover is ignorant of the fact that the causes which 

lead to the invalid or illicit celebration of the marriages contracted are 
reducible to three heads, namely:

(a) matrimonial impediments properly so called;
(b) a vitiated consent;
(c) a defect in the canonical form.
Striving, therefore, to avert grave offenses against the sanctity of 

Christian marriage, this Sacred Congregation—which in virtue of Canon 
249 “is entrusted with the entire legislation regarding the discipline of 
the seven Sacraments,” and which has already published an Instruction 
“Super probatione status liberi ac denuntiatione initi matrimonii,” elated 
July 4, 1921 2—thinks it highly opportune to prepare another Instruc
tion which, to aid the Most Reverend Ordinaries on whom this duty 
devolves in virtue of § 3 of the mentioned Canon 1020, will provide 
suitable norms for the proper and diligent conducting of the examina
tion of candidates for marriage.

A list of the questions to be proposed separately to the candidates is 
given in Appendix I of this Instruction, without prejudice to the 
Ordinary’s faculty of varying them by omission or addition when, not
ing the circumstances of persons and times, he has discovered the exist
ence in his diocese of more common causes of the nullity or illicity of 
marriages.

(4) Certain points, however, should be especially noted with regard 
to the investigation prescribed by the above-mentioned Canon 1020.

(a) With regard to the pastor: the pastor who has the right and 
duty of investigating is he who is entitled to assist at the marriage, and, 
unless a just cause exuses, this is the pastor of the bride (Canon 1097, 
$ 2). Nevertheless, the pastor of the groom, either on his own initiative 
or at the suggestion of the groom or the pastor of the bride, shall also 
conduct an examination to assure the freedom of the groom, and shall 
as soon as possible transmit a record of this examination to the pastor 
of the bride, together with other necessary documents (baptismal certifi
cate, etc.) which may be found in the archives of the parish.

But, when the pastors are of different dioceses, the transmission of 
these parochial documents shall take place through the medium of the

•Acta Ap. Sedis, XIII, 348 sq.
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Chancery of the Curia of the diocese of the groom, and it is also the 
duty of this Chancery to supply the testimonial letters regarding the 
free state of the groom to the pastor of the bride, whenever, as is cus
tomary, the latter assists at the marriage. On the contrary, the docu
ments are to be transmitted through the Chancery of the bride’s diocese, 
whenever the groom’s pastor is to assist at the marriage.

However, this Sacred Congregation urgently desires that, before the 
pastor assists at the marriage, he obtain the license of his own Curia, 
known as the “nihil obstat”: this is indeed preceptive when the pastors 
of the couple are of different dioceses.

In order that the procedure may be more careful in so serious a mat
ter, let the Episcopal Curia absolutely demand that the pastor to whom 
the license (nihil obstat) is to be given shall transmit to the Curia itself 
at an opportune time beforehand all the pre-matrimonial documents, 
together with a transcript, of which a specimen is given in Appendix V, 
containing all the information required therein. This form, as is pro
vided in the same, shall be used by the Curia in granting the nihil obstat, 
and by the pastor in conceding to a priest, otherwise endowed with the 
legitimate faculty, the permission to assist at the celebration of a mar
riage which happens to be contracted outside his parish. Afterwards 
this transcript is to be preserved carefully in the archives of the parish 
of the place where the marriage is contracted.

It is clear from the gravity of the matter that the duty of investiga
tion binds the pastor sub gravi; nor is the pastor excused from this 
duty even if he is morally certain that there is no obstacle to the celebra
tion of a valid and licit marriage. The examination must be made by 
the pastor personally, unless he is excused for a just cause.

(b) With regard to the time of the investigation: the investigation 
is ordered to take place “at an opportune time before the celebration of 
the marriage,” either, as the matter itself demands, before the procla
mation of the banns or while these are being proclaimed.

(c) As to the scope of the investigation: all things should be inves
tigated which might in any way constitute an obstacle tc the contracting 
of marriage. Wherefore, besides those matters which are enumerated 
specifically in the above-mentioned Canon 1020, §2 (which will be dis
cussed in greater detail below), the investigation should be directed 
especially to the following:

(a) the reception of Baptism and Confirmation, legitimate certifi
cates being obtained. The baptismal certificate must be of recent date, 
executed not more than six months before the marriage is celebrated; 
and in it shall be found all those items which are prescribed by Canon 
470, § 2, and article 225 of the Instruction of this Sacred Congregation 
entitled “Instructio servanda a tribunalibus dimcesanis, etc.,” of August 
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15, 1936 (Acta Ap. Sedis, XXVIII, 313 sqq.).3 Furthermore, let the 
pastor not give too ready credence to the sworn affirmation of the couple 
that they are not baptized, unless he knows from other sources that this 
is the case; but, to guard against fraud in this particular, let him inquire 
from the pastor of the place of origin whether the baptismal register 
reveals that this Sacrament has been conferred on the parties, in which 
case he shall obtain a certificate from the same pastor;

(ft) about the parish or parishes which should be notified of the 
marriage;

(y) whether the couple are of age or minors;
(8) whether both are Catholic, or one or both are non-Catholics, 

but bound to the canonical form in virtue of Canon 1099;
(e) if the case demands, let the pastor inquire also into the death of 

the former spouse; into the sentence of nullity of marriage and indeed 
its excution according to law (cfr. art. 220, 221, § 3, of the above-men
tioned Instruction),4 even in the excepted cases (cfr. ibid., art. 226 
sqq.); into the dispensation from matrimonium ratum et non consum
matum. Legitimate documents must be obtained in each instance;

(£) on establishing the free state of both parties, see below n. 6.
(d) With regard to the manner of conducting the examination: the
3Canon 470, $ 2. “In the baptismal record shall be also inserted a notice 

as to whether the candidate has received Confirmation, contracted marriage 
(without prejudice to the precept of Canon 1107), or has received the order 
of subdeacon or made solemn religious profession, and such notice shall be 
always mentioned in baptismal certificates.1 ’

Art. 225, § 1. “The local Ordinary ... is under obligation to enjoin 
as soon as possible upon the rector of the parish where the celebration of 
the marriage is entered in the parish registers, that he shall insert a notice 
therein regarding the sentence of nullity and such prohibitions as may bo 
decreed (e.g., in cases of impotence) ; the same notice shall be also added 
in the baptismal register, if either or both of the parties were baptized in 
that parish. “

$ 2. “ The rector of the parish is bound to insert immediately in the 
mentioned registers the note regarding the sentence of nullity and the pos
sible prohibitions, and, if one or both of the parties were baptized else
where, to inform the pastor or pastors of the place of baptism concerning 
the sentence of nullity and the possible prohibitions, so that these too shall 
make notes of these matters in their baptismal registers. Furthermore, the 
rector shall notify his proper Ordinary as soon as possible regarding the 
execution of these formalities. “

* Art. 220. “After the second decision in confirmation of the nullity of 
the marriage, if the defensor vinculi in the court of appeal does not con
scientiously believe that an appeal should be made, the parties may contract 
a new marriage after ten days have elapsed from the publication of the 
sentence (Canon 1987).“

Art. 221, § 3. “In the case of desertion, however (when the defensor 
vinculi has instituted an appeal to the tribunal of third instance after the 
second sentence in favor of nullity), the parties have the right to enter a 
new marriage on receipt of notification of the decree whereby the tribunal 
declared the appeal has been abandoned (Canon 1886) or abated (Canons 
1736-1737).“
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above-mentioned Canon 1020, $ 2, commands that the pastor question 
the couple separately and carefully, that is, as the Doctors say, 
distinctly, separately, and chastely, exercising due prudence and cir
cumspection when he inquires regarding impediments and other circum
stances that might occasion infamy or shame.5

(5) In accordance with the above-mentioned Canon 1020, § 2, the 
examination of the couple should be directed especially to three points:

(a) the absence of impediments;
(b) freedom of consent;
(c) sufficient knowledge of Christian doctrine.
As to the first: let the pastor question the parties whether they are 

bound by any impediment, impedient (Canons 1058-1066)6 or diri
ment (Canon 1067-1080), public (of the bond, consanguinity, affinity, 
etc.) or occult—nay, especially the last, since an occult impediment (of 
a vow, crime, etc.) is rarely of public knowledge (Appendix I).

(a) The principal matrimonial cases submitted to this Sacred Con
gregation for simple convalidation or sanatio in radice deal with 
marriages celebrated with the impediment of the second degree of con
sanguinity or affinity in the collateral line, or more frequently of consan
guinity in the third simple or third touching on the second degree in the 
same line, without the canonical dispensation. This happens frequently 
because the couple were not aware of the impediment, and thus did not 
declare it: such omission is often to be attributed to ignorance of the 
difference between the provisions of the canon and civil law, which lat
ter frequently ignores the above-mentioned canonical impediments.

In this matter, therefore, let the pastor investigate diligently, study
ing carefully, besides other things, the family names of the contracting 
parties and of their parents (whence consanguinity is often inferred) 
and the baptismal certificates: let him remind the parties of the degrees 
of consanguinity and affinity which are canonical impediments of mar
riage, and, if he suspects any reticence on their part, let him in accord
ance with Canon 1031, § 1, n. 1, summon trustworthy and sworn 
witnesses for the more thorough exploration of this point (Appendix 
II).

(P) To avoid errors in the computation of the degrees of impedi
ments of consanguinity and affinity, which sometimes occur in petitions

6 In this connection the Ordinary will be able to prescribe other safe
guards as suggested by the customs of his region, c.g., the presence of a 
prudent person, who however should not be the father or mother of the 
parties.

“According to the Response of the Pontifical Commission for the Au
thentic Interpretation of the Canons of the Code (July 30, 1934, ad I), 
the impediment of mixed religion affects also those who aro or have been 
enrolled in an atheistic sect (Acta Ap. Sedis, XXVI, 494). 



746 PRACTICAL COMMENTARY ON THE CODE

for dispensation from the Apostolic See, a genealogical tree should be 
appended to the petitions.

(y) In these same petitions should be avoided the equivocal de
scription of impediments, which occurs when, for example, without 
further explanation parties held by a double impediment of consan
guinity in the second (major) and in the third (minor) degree of the 
collateral line are declared bound by an impediment of consanguinity 
in the “second-third” or the “second and third” degree: for such a 
formula might signify an impediment of the “second degree mixed with 
the third,” a single impediment and of minor degree, and then the 
dispensation so obtained might be invalid.

(8) Again, as is evident, for the validity of the dispensation from 
an impediment of major degree there is required a canonical, or just, 
cause proportioned to the gravity of the impediment and actually exist
ing in the case. In connection with this matter, accordingly, two Instruc
tions must be borne in mind—that of the Sacred Congregation de 
Propaganda Fide of May 9, 1877, and that of this Sacred Congregation 
of August 1, 1931; 7 approved authors should be also consulted. In 
petitions for dispensation addressed either to the Apostolic See or to the 
Ordinary possessing the necessary faculty, therefore, this cause must be 
expressed, and then, after the dispensation has been obtained, the 
existence of the same cause (as accurately noted) must be clear before 
the execution of the Rescript, under danger of an invalid dispensation 
(Canons 38 and 41).

(e) It is also worthy of note that for “cetas superadulta,” which is 
not seldom advanced in behalf of a woman who is not a widow, the 
twenty-fourth year must have been completed.

Moreover, the age given in the testimonial letters must be always 
taken from the baptismal certificate.

(£) Finally, this Sacred Congregation in virtue of its office exhorts 
pastors that in the catechetical instructions given to the people (Canon 
1018) they themselves shall at suitable times instruct the faithful re
garding impediments, both impediment and especially diriment. They 
shall strive to deter especially those who are bound by the closer im
pediments of consanguinity or affinity from contracting marriage: or 
whenever special circumstances nevertheless make the marriage advis
able, at least they shall strenuously urge, especially the parents, that 
the impediments be submitted to the authority of the Church for dis
pensation, and they shall explain to the same that the taxes are not at 
all excessive, and are imposed as satisfaction or penalty on the couple 
according to their circumstances, and are small indeed in the case of 
the poor.

1 Acta Ap. Sedis, XXIII, 413 sq.
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(6) On account of the importance of the matter special measures 
should be taken concerning the impediment of the bond. Let the pastors 
guard lest in violation of the law, whether in good or bad faith, new 
nuptial contracts are entered into by those who are held by the bond 
of a previous marriage, even though its validity may be questioned 
without presumption, nay, even if its nullity is evident.

(a) The pastors should be fully conversant with the precept of 
Canon 1069, $ 2, that the nullity must be established by strict canonical 
proof: that is, the judicial order must be observed up to a second con
formable verdict against the validity of the marriage from which no 
appeal has been taken by the defensor vinculi: or, in the excepted cases 
(Canons 1990-1992), until all the regulations have been fulfilled which 
were issued in the above-mentioned Instruction of this Sacred Congre
gation of ikugust 15, 1936, art 226 sqq.

(/3) Let the banns of marriages be published even in places where 
the couple have dwelt for at least six months after attaining puberty, 
if the Ordinary deems this prudent (Canon 1023, § 2); there should be 
no dispensation from these banns except for a legitimate and estab
lished cause (Canon 1028); nor, to the neglect of the other methods of 
proof (Appendixes II and III), should there be a ready recourse to 
the exacting of the suppletory oath (Appendix IV) of the parties 
(Canons 1829—1830). According indeed to the precept of n. 3 of the 
above-mentioned Instruction of July 4, 1921, the occasional difficulty 
of assembling in proper time the documents necessary for establishing 
the free state is in most cases resolved by requesting the documents 
from the Diocesan Chanceries of the parties (as explained in n. 4), and 
these will not fail to reduce the taxes mentioned in Canon 1507, $ 1, if 
these are the occasion of any further difficulty.8

(y) Still more careful must be the procedure regarding the free 
state of vagi (those who have neither domicile nor quasi-domicile any
where, Canon 91), and of those who after attaining puberty migrated 
from their place of origin to distant regions, where they now desire to 
contract marriage. For this purpose the above-mentioned Instruction 
of this Sacred Congregation of July 4,1921, should be exactly observed.

(7) With regard to the freedom of consent: the pastor shall ask the 
couple whether they are contemplating marriage freely and of their 
own accord, or whether they are being urged into it by force or fear or 
by the importunate pleas or persuasions of anyone. This question 
should be asked especially of the woman, for, as is clear, she is more

8 To ascertain the parish and diocese of origin of the parties, one can 
to-day refer to the so-called “Ecclesiastical Yearbooks” (sc. “Catholic 
Directories”) for the individual nations, published with the permission of 
competent ecclesiastical authority.
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liable to fear. Let the pastor not rest content with a negative answer, 
but let him also institute other inquiries to establish more fully and 
securely the freedom of consent This matter is to be explored all the 
more carefully when the couple are being induced to contract marriage 
as an escape from some crisis which has arisen, especially to evade 
penalties which would otherwise be incurred under the civil law. Let 
pastors consider carefully that one of the principal causes of nullity 
in marriages submitted to the ecclesiastical tribunals, consists in the 
introduction of force or fear (Appendix I, nn. 10, 11).

(8) Let the pastor further explore, unless the character of the per
sons makes this superfluous, whether the couple are sufficiently conver
sant with Christian doctrine, and especially whether they arc properly 
acquainted with the sanctity and indissolubility of marriages and with 
the obligations of the married state. If, then, he discovers them ignorant 
of Christian doctrine, he shall sedulously instruct them in at least the 
first elements; but if they decline instruction, this is not a reason for 
denying them marriage, as stated in Canon 1066.°

(9) The examination of the couple should also strive to avert that 
grave turpitude which, especially to-day on account of human weakness, 
afflicts canonical marriages in certain places.

For in some places, especially in large cities, are found persons who, 
despising Canon Law, presume to contract marriage subject to some 
condition or intention which either suspends or annuls the marriage, 
but which may provide an excuse for the later casting off of the yoke if 
they desire to contract a new marriage.

Wherefore, in places where the Ordinary judges it expedient, the 
pastor shall do his utmost to prolong the examination of the couple, 
and institute suitable investigations, utilizing for this purpose the ques
tions given in Appendix I, nn. 15 and 1G, and other more suitable 
queries demanded by the circumstances of places and persons.

And where the case arises, let the pastor strive with all his zeal to 
dissuade the couple from attaching the above-mentioned intentions and 
conditions to their marriage, and to induce them to retract now such as 
have been added.

Regarding the addition of a licit condition regarding the future, the 
present, or the past, the pastor shall consult the Ordinary and obey his 
precepts (Appendix I, n. 17).

(10) With regard finally to the nullity of marriage because of non- 
observance of the canonical form, the principal cases submitted to this 
Sacred Congregation may be referred to a defect in the witnesses or in

0 Cfr. the Response of the Pontifical Commission for the Authentic In
terpretation of the Canons of the Code of June 2-3, 1918, IV, de matr. ad 3 
(Acta Ap. Sedis, X, 345).
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the legitimate delegation of the assisting priest. Whereas the first of 
these defects is usually attributable to inadvertence, the latter is due to 
an ignorance that is certainly culpable. Before assisting at a marriage, 
therefore, priests should be thoroughly acquainted with the precepts of 
Canons 1094-1103, which deal with valid and licit assistance, and also 
with the Responses of the Pontifical Commission for the Authentic In
terpretation of the Code dated July 14,1922, May 20,1923, and Decem
ber 28, 1927.10

(11) In conclusion, this Sacred Congregation especially commends 
to the Most Reverend Ordinaries also the matters which are reviewed 
below:

(a) In places where this is determined by Concordat, for example, 
in Italy and the Portuguese Republic, let them see that at the designated 
time the pastor shall send the report of celebrated marriages to the 
office of the Civil State for entry into its records. In general, let them 
command that there shall be an exact execution of all formalities which 
are to be observed in matrimonial affairs according to the terms of the 
Concordat.11

(b) As often as marriage is contracted by a couple of whom one or 
both belong to another parish, the pastor who assists at the marriage, 
besides recording the marriage in his own marriage register (and, if one 
party has been baptized in his parish, also at the foot of the baptismal 
entry), shall report as soon as possible the celebration of such marriage 
to the pastors or pastor of the place of baptism of both spouses or of 
one or the other. These other pastors shall enter the notices received in 
their own baptismal registers (Canon 1103, §2) in accordance with 
Canon 470, § 2, and shall send a written notice of having made the 
entry to the pastor who assisted at the marriage. The latter, indeed, 
must not rest content until he receives this message; when it arrives, he 
shall attach it to the dossier containing the documents of the celebrated 
marriage.

(c) Let the Ordinaries strive with all their zeal to have the executive 
sentence of nullity or the Apostolic dispensation from a matrimonium 
ratum et non consummatum, together with the prohibitions to enter a 
new marriage which may be decreed therein, conveyed as soon as pos
sible to the rector of the parish where the celebration of the marriage 
was entered in the parochial registers, so that this rector may insert

10 Acta Ap. Sedis, XIV, 527, aci V; XVI, 114-115, ad V and VI; XX, 
61-62, ad IV.

“For Italy cfr. “Istruzione circa 1’csccuzione dell’art. 34 del Concor
dato . . July 1, 1929, nn. 29 sq. (Acta Ap. Sedis, XXI, 351 sq.); for 
Portugal, cfr. ‘ ‘ Istruzione agli Eccnii Ordinarii del Portogallo . . . 
sull’csccuzione dcgli artieoli del Concordato . . .,” September 21, 1940 
(Acta Ap. Sedis, XXXIII, 29 sq.).
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mention of this decision or dispensation, with the prohibitions that are 
possibly annexed, in the marriage register—and also in the baptismal 
register if either or both of the parties had been baptized in this parish. 
If either or both of the parties were baptized elsewhere, the same rector 
is bound to advise the pastor or pastors of the place of baptism con
cerning the delivery of the executive sentence of nullity or the conces
sion of the dispensation with the possibly decreed prohibitions, so that 
these may enter the same particulars in their baptismal registers. The 
same rector shall as soon as possible inform the Ordinary of his execu
tion of all these formalities.

(d) They shall see that a baptism conferred possibly outside the 
parish of origin—besides in the register of a parish or church possessing 
a baptism font by cumulative right according to Canon 744, § 1, where 
one really has received this—shall be also entered in the registers of the 
place of origin. Wherefore, the pastor or rector of the church where 
baptism is conferred shall as soon as possible transmit to the rector of 
the parish of origin a written report covering faithfully each and every 
element that is required by law (Canon 777) for the proper completion 
of the record of baptism.

(e) Finally, they shall direct pastors to maintain and write up their 
marriage and baptismal registers with the utmost diligence: forsooth, 
that they shall enter immediately in the former the canonical record of 
every marriage celebrated in their proper parishes: and in the latter 
(that is, the baptismal register), they shall enter in writing all those 
items which are prescribed by Canon 470, § 2. The negligent shall be 
punished even with the penalties specified in Canon 2383.

(/) By frequent visitations which are to be made preferably in 
person or through suitable ecclesiastics every six months, if possible 
(but at least within the year), the Ordinaries shall inspect attentively 
whether the rectors of parishes are keeping especially their matrimonial 
and baptismal registers as ordained by law and explained under (e), 
and are preserving them properly in the archives; let them examine 
every single record of marriage celebrated and baptism conferred, and 
check each record by placing opposite it a special sign to indicate the 
completion of its inspection. As often as a priest has assisted at a 
marriage needing the delegation required by Canon Law (Canon 1094), 
the Ordinaries themselves shall diligently inquire whether this necessary 
delegation took place, and whether it was given in accordance with the 
law.

(12) Having in view the most grave evils which result from illicit 
and invalid marriages, this Sacred Congregation beseeches the local 
Ordinaries that, in their pastoral solicitude, they will communicate the 
above-given injunctions to the pastors; that they will watch with every 
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care that they be put in execution, and that they will not fail to inflict 
canonical penalties on the negligent in accordance with Canon 2222, $ 1, 
not excluding suspension a divinis, especially in the case of relapse, so 
that there may be a surer prospect of the proper celebration of mar
riages, all danger of offense being removed, as becomes the dignity and 
sanctity of the Sacrament of Matrimony.

Regarding the diligent observance of the canonical discipline in mar
riages as expounded by this Instruction and especially regarding the 
visitations (spoken of above in n. 11 f), the same local Ordinaries shall 
inform this Sacred Congregation annually by special Report to be an
nexed to the Report “de tractatione causarum matrimonialium” trans
mitted in virtue of the Letters of July 1,1932.12

12 Acta Ap. Sedis, XXIV, 272 sq.
12 Acta Ap. Sedis, XXX, 410 sq.

However, the Ordinaries of Italy (who are no longer bound to trans
mit a Report of marriage cases because of the matrimonial tribunals 
recently instituted by Letters Apostolic Motu Proprio of Pope Pius XI 
of happy memory, December 8, 1938)13 shall report to this Sacred 
Congregation at the beginning of each year regarding the observance 
of this Instruction and the execution of the visitations.

Our Most Holy Lord Pius XII by Divine Providence Pope, in Audi
ence granted to the Most Excellent Secretary of this Sacred Congrega
tion on June 14, 1941, deigned benignly to approve this Instruction 
after it had been subjected to mature and deligent examination by the 
Most Eminent Fathers in Plenary Sessions.

Given at Rome, from the Office of the Sacred Congregation of the 
Discipline of the Sacraments, June 29, the Feast of the Holy Apostles 
Peter and Paul, 1941.

D. Card. Jorio, Prefect.
F. Bracci, Secretary.

L. © S.
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Appendix I
(Cfr. nn. 3, 5, 7, 9 of the Instruction)

Examination of the Candidates to be Held by the Pastor at an 
Opportune Time before the Celebration of Marriage

Having reminded the man (woman) of the sanctity of an oath and 
the gravity of the penalties incurred by perjurers, and also of the 
solemnity of the process to be completed, the pastor addresses the man 
(woman) as follows:

“Are you willing to invoke the Divine Name in witness of the truth, 
by touching the Holy Gospels and saying: ‘Z . . . . swear that J shall 
tell the u'hole truth and nothing but the truth upon every matter upon 
which I am to be questioned?’ ”

Then he puts the following questions to the parties separately—to 
the man in the absence of the woman and vice versa: 1

(1) “What are your Christian and family names; those of your 
father and mother; your place of birth, age, religion [of both the party 
questioned and the other party], profession or civil status?”

To establish the identity of the party, unless this is known to the 
pastor, a properly prepared document shall be demanded, furnished 
with a personal photograph. If he has not yet obtained the certificates 
of baptism and confirmation, the pastor shall inquire whether these 
Sacraments have been received.2

(2) “Have you contracted marriage with any other person in the 
eyes of the Church, and, if so, how was it dissolved (Canon 1069)?” 3

If, however, the pastor suspects the existence of a previous bond, let 
him proceed energetically with the banns, summon trustworthy and 
sworn witness (Appendixes II and III), and have recourse to the sup
plet ory oath only when other proofs are lacking (cfr. n. 6, /?, Instruc
tion); he should proceed even more carefully with vagi and workers 
who have migrated to regions remote from their place of origin (cfr. 
n. G, u, Instruction).

(3) “In what parish have you a domicile or quasidomicile or one
1 To these shall be added any questions prescribed by the particular 

law (e.g., of a Concordat).
2 The pastor shah not lend too ready credence to the answer that bap

tism has not been received, unless he has certain information on this point 
from other sources, but shall ask the pastor of the place of origin whether 
according to the baptismal register this Sacrament has been conferred; 
in the latter case he shall request a certificate (cfr. n. 4, c, a, of the In
struction).

’An authentic document must be demanded regarding the death of the 
former spouse, or the executive sentence of nullity of marriage (cfr. n. 4, 
c. e and and n. 6 of the Instruction), or the dispensation super matrimonio 
rato ct non consummato, with mention of the possibly decreed prohibitions 
(cfr. n. 11, c, of the Instruction). If, however, there is question of the 
privilege of the faith, the pastor shall observe the rules of Canons 10(59, 
§ 1, and 1120-1127, and likewise the precepts of the Sacred Congregation of 
the Holy Office.
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month’s residence? What is the street and the street number, and how 
long have you lived there?”

(4) “In what dioceses have you resided at least six months since 
attaining puberty [since the man completed his fourteenth year, and 
the woman her twelfth] ? What led to this residence, how long did it 
last, and in what parish ?” 4

(5) “Have you contracted valid betrothals with any other person? 
Under what conditions, and when were these dissolved?”5

(6) Have the parties already entered a so-called “civil marriage” 
with each other or with some other person? Has such other marriage 
been dissolved or not? 0

(7) Are the parties held by any other bond: of consanguinity 
(Canon 1076), affinity (Canon 1077), spiritual relationship from bap
tism (Canons 768, 1079), legal relationship from civil adoption (Canons 
1059, 1080)?

In so far as consanguinity and affinity are concerned, let the pastor 
review the degrees which are canonical impediments to marriage, and 
in the case of less educated persons let him explain them by practical 
examples. Should, however, he suspect reticence regarding the impedi
ments, let him endeavor to overcome it by suitable means, especially 
by studying the names of the parents and the baptismal certificates, and 
by summoning witnesses (Appendix II; cfr. n. 5, Instruction).

(8) Unless the fact is otherwise known to the pastor, let him inquire 
prudently if the party has notoriously rejected the Catholic Faith, even 
though he has not joined a non-Catholic sect; whether he is an enrolled 
member of societies condemned by the Church (Canon 1065); whether 
he is or has been an adherent of an atheistic sect (cfr. n. 5, note 6, 
Instruction). From some other source let him inquire whether the party 
is a public sinner, or is notoriously under a censure (Canon 1066). 
The pastor shall put these same interrogations to the man concerning 
the woman, and vice versa.7

(9) The pastor shall inquire diligently whether the parties are held 
by any other impedient or diriment impediment, of mixed religion 
(Canon 1060), of disparity of cult (Canon 1070),s of age (Canon 
1067), of sacred orders (Canon 1072), of a vow or religious profession

4 When residence is affirmed, the pastor shall gather proofs regarding 
the party’s freedom of state (Canon 1023, § 2; cfr. n. 6 of the Instruc
tion). In the case covered by § 3 of this Canon, let him consult the Ordi
nary.

5 Even though the party has contracted valid betrothals with another 
person, and no just cause is alleged for not fulfilling them, no cause of 
action is thereby given for demanding the celebration of the marriage; 
only reparation of damages can "be claimed, if such be due (Canon 1017, 
§ 3).

•If even one of the parries has attempted a so-called “civil marriage” 
with another person, ami this has been finally dissolved, an authentic docu
ment of such definitive dissolution should be demanded; if the marriage 
still continues, the Ordinary should be consulted (for Italy, cfr. Instruc
tion of this Sacred Congregation, April 2, 1909).

7 In these cases, when the answer is in the affirmative, the pastor should 
conduct himself as prescribed by Canons 1065 and 1066.

8 With regard to mixed marriages, the precepts of the Code and the 
Decrees of the Holy Office must be obeyed.
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(Canons 1058, 1073), of abduction (Canon 1074), of crime (Canon 
1075),9 of public decency (Canon 1078).

(10) “Is your consent to the marriage altogether free and spon
taneous, or, on the contrary, are you being directly or indirectly forced 
into it by some person?”

In this connection let the pastor admonish the party that only the 
most circumspect and discreet use will be made of the information given, 
so that no annoyance will be caused to the party, whose liberty can per
haps be protected in some other way.10

(11) “Do you know whether oi not the other party has with com
plete freedom consented to the marriage? If not will you reveal the 
source of the fear or compulsion?”

(12) (If the party has not yet completed his or her twenty-first 
year). “Do your parents (guardians) know of and consent to your 
contracting this marriage? If not, why do you wish to contract it with
out their knowledge or consent?” 11

(13) The pastor shall investigate whether the parties are sufficiently 
instructed in Christian doctrine, especially regarding the principal ends 
of marriage, its rights and obligations; and, if the case demands, shall 
refute sinful views contrary to Catholic doctrine, dwelling on the true 
teaching of the Church regarding the Sacrament (cfr. n. 8, Instruction).

(14) “Is there any obstacle to the performance of the civil cere
mony? What?”12

(15) To guard against fraud and causes of nullity, let the pastor, 
in places where the Ordinary judges this expedient, intimate to each 
party that they both undoubtedly desire to contract marriage in accord
ance with Catholic teaching, following the practice which is universal 
among the faithful—that is, as one, indissoluble, and ordained for the 
procreation of children, without any contrary intention or condition; 
and in this connection he shall interrogate the man with respect to both 
himself and the woman, and vice versa.

(If the party'should answer in the affirmative, the pastor may omit 
questions 16-17 and proceed to the subsequent questions. But if any 
doubt arises from the answer of the party or otherwise, or a suspicion 
that the party wishes to attach a contrary intention or condition to the 
marriage, the pastor shall proceed as follows.)

(16) Let the pastor recall to the partj the doctrine of the Church,
9 A still more searching, while prudent, inquiry should be made into 

the existence of the impediment of crime, when it is known that the parties 
have had illegitimate offspring; or that they are bound by the impediment 
of affinity, or when there is some other grounds for suspicion.

10 Even when the absence of all compulsion is asserted, the pastor shall 
not immediately acquiesce, but shall inquire in other quarters whether such 
is the case; and then if special circumstances be present which were re
ferred to in n. 7 of this Instruction, let him investigate most thoroughly, 
even by witnesses, if necessary (Appendixes II and III).

11 The pastor should gravely admonish minors not to contract marriage 
without the knowledge and in spite of the reasonable opposition of the 
parents. If they reject this admonition, let him not assist at the marriage 
until he has consulted the local Ordinary (Canon 1034; cfr. Appendix 111).

13 This rule applies to places where the civil ceremony is prescribed by 
the public authority. Whenever there is some obstacle to the civil ceremony, 
or for other reasons the pastor suspects that this ceremony will be omitted, 
he shall not assist at the marriage without first consulting the Ordinary. 
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to wit: that parties who perhaps attach to the contract of marriage in
tentions 13 or conditions 14 which are in any way opposed to its validity, 
commit a sacrilege against the Sacrament and become entangled in an 
almost incalculable multitude of sms, but yet cannot attack the nullity 
of the marriage thus contracted: finally, the pastor cannot assist at such 
nuptials. Let him also declare frankly that reticence in this matter is 
of no avail to the parties, and let him demand a specific response.

13 For example, if either or both parties by a positive act of the will 
exclude marriage itself, or all right to the conjugal act, or any essential 
property of marriage (Canon 1086, § 2).

M These are especially conditions de futuro contrary to the substance of 
marriage, to wit, against the three “goods” of marriage—the faith, off
spring, and the Sacrament (Canon 1092).

13 If the party does not know how to or is unable to write, let him 
make a cross, and let this be noted in the acts of the marriage.

(If the party should declare that he has added or intends to add 
such conditions, let the pastor use all his zeal to induce him to retract 
them; but if he refuses, let him forbid the party to contract the mar
riage. If, however, he renounces his intentions, let the pastor insert 
a declaration of this changed intention in the acts. Then let him ask 
whether the party knows of any such condition or intention that is per
haps attached or to be attached by the other party, and, if the answer 
be in the affirmative, let him follow the same procedure with the other 
party.)

(17) If both or either of the parties should declare that they have 
attached or desire to attach to the contract of marriage some legitimate 
and honorable condition of the present, the past or the future, upon 
which the validity of the marriage will depend, let the pastor make 
prudent inquiry how the party intends to ascertain the fulfillment of 
this condition; if the party confesses that he wishes to do so by some 
method that is dishonorable, let the pastor dissuade him from adding the 
condition, and induce him to revoke it if it has been added; otherwise, 
let him forbid the party to contract marriage. If indeed the party 
intends to ascertain the fulfillment of the condition by some method 
consistent with probity, and the pastor realizes the equity of the condi
tion, the latter shall consult the Ordinary and obey his commands.

(18) “Have you any other declaration to make regarding the mar
riage ?”

(19) In testimony to the foregoing, the party (sponsus or sponsa) 
wishes to subscribe to the answers given above:
Place.................. day..................month............. year.........

Signature of the man. .. ,13 (in one copy).
L. S. Signature of the pastor....

Signature of the woman... ,15 (in the other copy). 
Signature of the pastor....

Note.—These sworn depositions shall be attached to the acts of the 
marriage celebration and transmitted to the competent ecclesiastical 
tribunal whenever a suit regarding the validity of the marriage has been 
instituted on any grounds.
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Appendix II

(Cfr. nn. 5 and 6 of the Instruction)

Examination of Witnesses to Prove the Free State of the Parties

(Two witnesses known to the pastor are to be interrogated with re
gard to each party: the same witnesses may indeed serve for both par
ties, provided that they testify separately concerning each.)

Having reminded the witness of the sanctity of an oath and the 
gravity of the penalties incurred by perjurers, also of the solemnity of 
the process to be completed, the pastor addresses the witness:

“Are you willing to invoke the Divine Name in witness of the truth 
by touching the Holy Gospels and saying: ‘1 ... . swear that I shall 
tell the whole truth and nothing but the truth upon every matter upon 
which 1 am to be questioned’ ?”

Then the pastor asks the following questions:
(1) “What are your Christian and family names; the name of your 

father; the day, month, year and place of your birth; your religion, 
profession, and domicile?”

(2) “Have you received any information, advice or instigations con
cerning the testimony which you should give?”

(3) “How long have you known the man (woman), and how did 
you become acquainted with him (her)? Are you acquainted also with 
the woman (man)? How long, and how did you become acquainted?0

(4) ‘What are the Christian and family names of the couple? 
Where do they live at present? How long have they lived there? What 
is their occupation?”

(5) ‘Tn what parishes have they lived for at least six months since 
completing their fourteenth [for the man] and twelfth year [for the 
woman] ?”

(6) “Do you know whether the party has contracted a religious 
marriage or a civil union with some other person? With whom? Does 
the matrimonial bond or the civil union continue?”

(7) “Are you aware whether the couple are held by any impediment, 
public or occult, caused by consanguinity, affinity, etc.?”

(8) “Do you know whether the parties, especially the woman, are 
giving free matrimonial consent? Are they being forced? Why? Do 
both wish to enter into true Christian marriage: that is, into one, in
dissoluble union, ordained tor the procreation of children, without any 
contrary intention or condition? Have you heard anything in this re
gard from either or both?” 1

(9) [If both or either is a minor, that is, not yet twenty-one years 
old (Canon 88, § 1).] “Do you know whether the parents consent to 
this marriage? Are they opposed, and for what reasons? Do you think 
that the parents’ opposition is reasonable?”

* Special emphasis should be laid on this question as a precaution 
against the invalidation of marriage especially because of force and fear. 
The pastor shall take into account the answer here given in his personal 
examination of the parties; if this examination has already taken place, 
he shall recall them for this purpose.
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(10) “Have you anything else to declare regarding this marriage?”
Place.................. day.................. month. year.........

Signature of the witness ......................................
L. © S. Signature of the pastor........................................

Appendix HI

(Cfr. n. 6 of the Instruction)
Questions to be Addressed to the Parents (Guardians) When ▲ 

Candidate Is a Minor (Canon 1034), and the Pastor Is Not 
Certain of the Absence of Every Obstacle on Their Part

Having reminded the witness of the sanctity of an oath and the 
gravity of the penalites incurred by perjurers, also of the solemnity of 
the process to be completed, the pastor addresses the witness as follows:

“Are you willing to invoke the Divine Name in witness of the truth 
by touching the Holy Gospels and saying: ‘I ... . swear that I shall 
tell the whole truth and nothing but the truth upon every matter upon 
which 1 am to be questioned’?”

(1) “What are your Christian and family names; the name of your 
father; the day, month, year and place of your birth; your religion, 
business and domicile?”

(2) “Have you consulted with your son (daughter) regarding his 
(her) marriage with . ... T’

(3) “Do you approve of this marriage? If not, for what reasons 
are you opposed to it?”

(4) “Do you know whether the couple are held by any impediment 
of consanguinity, affinity, etc., public or occult? Whether your son 
(daughter) has contracted another religious marriage or entered into a 
civil union? With whom? Does the matrimonial bond or the civil union 
still continue?”

(5) “Do you know whether your son (daughter) is freeh’ giving 
matrimonial consent, or whether he (she) is being forced into it by 
someone? For what reason?”

(G) “Do you think that your son (daughter) possesses the physical 
condition proper for entering into marriage, and is conversant with the 
purposes of marriage?”

(7) “Have you anything further to add regarding this marriage?”
Place..................day ................month .. year.........

Signature of the father (guardian).... (in one copy). 
L. © S. Signature ot the pastor ...

Signature of the mother.... (in the other copy).
Signature of the pastor....
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Appendix IV

Administration of the Suppletory Oath (When This Is Necessary 
in Accordance with Canons 1829-1830)

Year of the Lord... ., on this.... day of the month of, appeared 
before me. . . ., son (daughter) of. .. ., aged. . . ., born on. . . ., baptized 
on...., at...., in the diocese of...., for the purpose of proving his 
(her) free state to enter into marriage according to the rite of the Holy 
Roman Church, with. . . ., daughter (son) of. . . ., born. . . ., in the par
ish of . . , diocese of... .

Inasmuch as the above-mentioned. . . .has been absent from his (her) 
native land from the year. . . .to the year . . (continuously or intermit
tently), and has dwelt in. . . . [place or places] without having estab
lished a fixed residence there; and inasmuch as he (she) is unable to 
produce proper witnesses to prove the freedom of state which he (she) 
preserved in the places mentioned, nor is he (she) able to exhibit testi
monial letters upon the matter from the Ecclesiastical Curias, he (she) 
has been admitted to take instead a suppletory oath. He (she) has been 
warned regarding the sanctity of an oath and the penalties incurred 
by perjurers (Canon 2323) and bigamists (Canon 2356), and has been 
likewise informed that, if he (she) perjures himself (herself) and 
conceals matrimonial impediments, not only is the marriage null and 
void, but it will also be the occasion of innumerable sins. Kneeling, 
therefore, before the image of Our Lord Jesus Christ Crucified, in the 
presence of me, the undersigned, he (she) has taken in clear and in
telligible voice the following oath:

Formula
I . .. ., son (daughter) of. . . (father) and. . . . (mother), fully ap

preciating my duty to speak the truth and the importance of the matter 
in question, and touching these Holy Gospels, profess and swear that 
throughout the elapsed time during which I have resided outside my 
native land I have remained absolutely free and exempt from any 
impediment to or bond of marriage.

Signature of the Party....
L. ® S. Signature of the Ordinary or his delegate. . . .
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Appendix V
(cfr. n. 4, a, of the Instruction)

Paroecia . . . Dioecesis . . .
Status documentorum Curiae Episcopali exhibitorum pro matrimonio 

ineundo inter:
sponsum . . , -1

1 In Italy if there is any disparity between *he baptismal certificate and 
the civil entry, both names should be reported (cfr. “Istruzione della 
S. C. della Disciplina dei Sacramenti,0 July 1, 1929, alleg. Ill, mod. I, 
nota 1).

9 As obtained from the baptismal certificate, the certificate of Confirma
tion, or from an oath.

3 Here is to be noted how the free state of the parties was established— 
whether by the examination of witnesses, by the suppletory oath, documents 
of widowhood, sentence of nullity, dispensation super rato, or by several 
arguments combined, which should be enumerated individually.

‘ Or “ dispensatos. * ’

filium . . . (nomen patris).
commorantis in loco . . .
et... (nomen et cognomen matris).
commorantis in loco . . .
professionis (sponsi) . . .
natum loco . . .
dioecesis . . .
die . . .
baptizatum in paroecia . . .
die . . .
confirmatum die . . .2 3
viduum e . . .
domicilium aut commorationem

habentem (sponsum) in paroecia

sponsam . . J
filiam . . . (nomen patris).
commorantis in loco . . .
et... (nomen et cognomen matris).
commorantis in loco . . .
professionis (sponsa) . . .
natum loco . . .
dioecesis . . .
die . . .
baptizatum in paroecia . . .
die . . .
confirmatum die . . .2
viduam e . . .
domicilium aut commorationem

habentem (sponsam) in paroecia

Status libertatis
3 . . .
Publicationes canonicae peractaj sunt die . . .4
Publicationes civiles (ubi ha iure concordatario pracipiuntur) peractae 
sum die . . .4
Dispensatio ab impedimento . . .

Loco . . . die . . . mense . . . anno . . .
L. © S. Parochus

Visis documentis huic Curiae exhibitis ibique asservatis (Prot. 
n. . . .)................................. nihil obstat quominus matrimonium, de
quo supra, contrahatur, servatis de iure adhuc servandis.

Loco . . . die . . . mense . . . anno . . .
L. © S.

Cancellarius Curiae Ordinarius
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Nihil obstat ex parte parochi infrascripti quominus extra suam 
paroeciam matrimonio, de quo supra, assistat sacerdos legitima facultate 
praeditus, servatis de i ure servandis.5

Loco . . . die . . . mense . . . anno.
L. © S. Parochus

Matrimonium, de quo supra, celebratum est die . . . mense . . . 
anno ... in ecclesia . . . loci . . . dioecesis . . . coram me infarscripto. 
L. 5« S. Parochus aut sacerdos delegatus

Advertatur.—Hic documentorum statiis, notitiis omnibus ibidem 
requisitis et signis authenticitatis rite munitus, tradatur parocho aliena? 
paro?ciie,. ubi matrimonium forte celebrandum sit, saltem triduo ante 
eius celebrationem (Acta Ap. Sedis, XXXIII, No. 7, July 3, 1931, 
pp. 297-31S).

8 As is plain, this permission (as provided in Canon 1097, § 1, n. 3) is 
conceded for licity only by the pastor who enjoys the right of assisting at 
the marriage.



APPENDIX IX
DOCUM. I

NORMS TO BE OBSERVED BY DIOCESAN COURTS IN 
CONDUCTING CASES OF NULLITY OF MARRIAGE-

TITLE I

THE COMPETENT FORUM

Art. 1. — § 1. Matrimonial cases between baptized persons belong 
by proper and exclusive right to the ecclesiastical judge (Canon 1960). 
This is also true if only one of the parties is baptized.

§ 2. Cases concerning the mere civil consequences of marriage be
long exclusively to the civil court, if they are brought to court as prin
cipal actions (cfr. Canon 1016); but if they are incidental or accessory 
to a case on the validity or licitness of marriage, the ecclesiastical judge 
is competent to try and to decide these cases (Canon 1961).

§ 3. Matrimonial cases regarding the bond cannot be settled by 
agreement (collusion) of the parties or spouses, or by a compromise 
made by arbiters, or by an oath decisive of the suit, but only by public 
authority through the sentence of a competent court, or of the Ordi
nary in cases excepted from the formalities of an ordinary trial (cfr. 
Canons 1927, § 1, 1930, 1835, n. 1, 1990, and articles 226 sqq. below), 
without prejudice, however, to the prescription of the next article. In 
these eases the incompetency of other judges is absolute.

Art. 2. — § 1. Only the Roman Pontiff has the right of judging in 
certain cases, and therefore also in matrimonial cases, those who hold 
the highest governmental rank in a country, their sons and daughters, 
or those who have the immediate right of succession (cfr. Canon 1557, 
§1, n. 1).

§ 2. That Sacred Congregation, that Tribunal or that special Com
mission to which the Supreme Pontiff shall in each ease delegate them, 
shall exclusively try cases pertaining to such persons (cfr. Canon 1962).

§ 3. The same is to be said about other matrimonial cases, which the 
Roman Pontiff may reserve to his own judgment (cfr. Canon 1557, § 3).

* Instruction of the Sacred Congregation of the Sacraments, August 15 
1936; Acta Ap. Sedis, XXVIII, 313-361.
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§ 4. Questions concerning the validity of marriage may be submit
ted to the Sacred Congregation of the Sacraments, which, however, if 
they demand more accurate discussion or investigation, refers them to 
the competent Tribunal (Canon 249, § 3).

Art. 3. — $ 1. In other matrimonial cases the competent judge is the 
judge of the place in which the marriage was contracted or in which 
the defendant—or, if one party is a non-Catholic, the Catholic party— 
has a domicile or quasi-domicile (Canon 1964).

$ 2. In this Instruction neither the vicar general, when there is 
question of discharging judicial acts (cfr. Canon 1573, § 2), nor reli
gious superiors are included under the term of “Ordinary.”

Art. 4. — Domicile and quasi-domicile are acquired and lost accord
ing to the norms of Canons 92-95.

Art. 5. — If the case is to be proposed before the Ordinary of the 
place of quasi-domicile, the Instruction of December 23, 1929, must be 
observed.

Art. 6. — § 1. A married woman, even though maliciously deserted 
by her husband, must summon him either before the Ordinary of the 
place where the marriage was contracted, or before the Ordinary of 
her husband’s place of domicile or quasi-domicile.

§ 2. A married woman, legitimately separated from her husband 
perpetually or for an indeterminate time (that is, by sentence of a 
competent ecclesiastical court, or even by sentence of a civil court rec
ognized by the Holy See in virtue of a concordat, or by decree of the 
Ordinary), does not share in the domicile of her husband, and therefore 
she must be summoned either before the Ordinary of the place where 
the marriage was contracted, or before the Ordinary of her place of 
domicile or quasi-domicile.

$ 3. A Catholic married woman, though not legitimately separated 
from her husband, may summon her non-Catholic husband either before 
the Ordinary of her own and distinct place of quasi-domicile, or before 
the Ordinary of her husband’s place of domicile (Committee, July 14, 
1922, on Canons 93 and 1964).

Art. 7. — A married woman, not legitimately separated from her 
husband, who has her own quasi-domicile, can be summoned also before 
the Ordinary of her husband’s place of domicile, but not before the 
Ordinary of his place of quasi-domicile, unless he has no place of domi
cile.

Art. 8. — While the ease is pending, a change of domicile or quasi- 
domicile of the parties does not take away or suspend the competency 
of the court, when it has been confirmed by citation or the serving of 
the summons (cfr. Canon 1725, nn. 2, 5).

Art. 9. — If objection is raised against the competency of the 
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court, the court itself must settle the question (cfr. Canon 1610, § 1, 
and Articles 27-29 below).

Art. 10. — If a dispute over jurisdiction arises between two or 
more courts, the prescription of Canon 1612 shall be observed.

Art. 11. — When the same case can be proposed before two or more 
equally competent courts, that court has the right to try it which shall 
first legitimately summon the defendant by citation (cfr. Canon 1568).

Art. 12. — Cases between a Catholic and a non-Catholic party, 
whether baptized or unbaptized, may be tried in the first and second 
instance by diocesan courts; but if they are brought to the Holy See, 
they pertain exclusively to the Holy Office, which, however, can, if it so 
chooses and the case permits, refer it to the Tribunal of the Sacred 
Roman Rota (cfr. Canon 247, $ 3, and response of the Holy Office, 
January 27, 1928, ad II).

TITLE H

THE ORGANIZATION OF THE COURT

Art. 13. — § 1. Every contrary custom being reproved and every 
contrary privilege obtained before the Code being revoked, and leaving 
intact the prescription of Article 2, cases concerning the bond of mat
rimony are reserved to a collegiate tribunal of at least three judges 
(cfr. Canon 1576, § 1, n. 1); moreover, a sentence pronounced con
trary to this prescription is incurably null and void (cfr. Canon 1892, 
n. 1).

§ 2. In mission lands, however, matrimonial cases may be tried ac
cording to special instructions given by the competent Sacred Con
gregation.

Art. 14. — $ 1. A collegiate tribunal must act as a body and pro
nounce sentence according to the majority vote.

§ 2. The officialis or the vice-oflicialis, appointed by the bishop ac
cording to the norm of Canon 1573, presides over the tribunal, and to 
him it belongs to direct the procedure and decide what is necessary 
for the administration of justice in the given case (Canon 1577).

$ 3. Although the bishop may personally preside over the tribunal, 
it is highly expedient that he shall not do so, unless special reasons de
mand it (cfr. Canon 1578).

§ 4. To constitute a collegiate tribunal two other judges are to be 
chosen from among the synodal judges. These may be chosen also by 
the officialis, but in rotation, if he has been appointed, according to 
Canon 1573, 1-2, with ordinary power of judicial jurisdiction with
out any reservation of cases, unless the bishop states otherwise in par
ticular cases (cfr. Canon 1576, § 3; Committee, July 28, 1922).
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Art. 15. — § 1. A defender of the bond {defensor vinculi), whose 
presence is always required in the conduct of the trial, must be ap
pointed by the bishop permanently or for each particular matrimonial 
case.

§ 2. If the defender of the bond was not summoned, the acts are in
valid, unless he, without having been summoned, was actually present. 
But if, though legitimately summoned, he was not present for some of 
the acts, those acts indeed are valid, but they must absolutely be sub
mitted to him afterwards for his examination, so that he can enter his 
plea, orally or in writing, and propose all that he shall judge neces
sary or useful (cfr. Canon 1587).

Art. 16. — § 1. The prosecutor (promotor justitia) must intervene 
when he himself attacks the marriage, and where there is question of 
safeguarding procedural law. In this case the intervention of the prose
cutor is decreed by the bishop or by the collegiate court, whether ex of
ficio or at the instance of the promotor of justice himself or of the 
defender of the bond, or of the parties.

§ 2. He is appointed in the same way as the defender of the bond, 
and must be summoned and intervene in the same way.

Art. 17. — At every trial there must be present a notary who acts 
as actuary, and the acts are considered invalid unless they are drawn 
up by the actuary, or at least subscribed by him (Canon 1585, § 1). 
Wherefore, before the court begins to try a case, the presiding judge 
must choose as actuary one of the notaries legitimately appointed ac
cording to Canon 373, unless the Ordinary decides to designate one for 
a special case (cfr. Canon 1585, § 2).

Art. 18.— § 1. Couriers (process servers) shall be appointed either 
for all cases or for an individual one, unless the approved custom of 
a tribunal dispenses with these officials. Likewise apparitors (bailiffs) 
should be appointed to execute the sentences and decrees of the court 
at its command. The same person may perform both offices (Canon 
1591).

§2. These officials shall be laymen, unless in a particular trial 
prudence suggests that clerics be appointed for this work; their ap
pointment, suspension and removal shall be governed by the same rules 
as are given for notaries in Canon 373 (Canon 1592).

§ 3. The acts which they perform are entitled to public credence 
(Canon 1593).

Art. 19. — § 1. Substitutes may be appointed by the bishop by 
decree (mention of which must be made in the acts) for the judges and 
the prosecutor and the defender of the bond, for the actuary and also 
for the courier and apparitor, whether at the beginning or during the 
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course of the trial, to take their place if and when those first chosen are 
impeded.

$ 2. Care is to be taken that the same judges both hear and decide 
the case, but if a substitute judge has taken part in some incidental 
sentence or decree, he shall complete the trial.

§ 3. The presiding judge of the court may also appoint an assistant 
to the actuary, to assist him in writing the acts, making transcripts and 
comparing documents.

Art. 20. — Except the bishop when he presides as judge, all persons 
who constitute or assist the court must be sworn to discharge their office 
properly and faithfully. The officialis takes the oath in the presence of 
the bishop, the others in the presence of the Ordinary or in the pres
ence of the judge who appointed them, or finally in the presence of an 
ecclesiastic delegated by either of them. This they must du at the be
ginning of their office, if they are permanent, at the commencement of 
the trial, if they are appointed for a particular trial, or before they 
begin to discharge their office, if they are substituted during the course 
of the trial according to article 19 (cfr. Canon 1621, § 1).

Art. 21. — Considering the gravity and difficulty of these trials as 
regards both the observance of the laws of procedure and in new of 
the intrinsic importance of the case, it is the duty of bishops, under 
grave obligation of conscience, carefully and diligently to choose priests 
whose prudence and probity are above all exception, and who have at
tained the doctorate or at least the licentiate in Canon Law, or, if not, 
who at least truly possess juridical knowledge and experience.

Art. 22. — § 1. The presiding judge of a collegiate tribunal must 
appoint one of his associate judges as ponens or referee to report on 
the case in the meeting of the judges and to commit the sentence to 
writing in Latin; the presiding judge may also for a just reason sub
stitute another in his place (Canon 15S4).

§ 2. The presiding judge, himself, with the consent of the court, may 
perform the office of ponens or referee.

Art. 23. — § 1. The bishop may appoint, either permanently or for 
a particular case, one or more auditors to draft acts. The officialis may 
make this appointment for a particular case, if the bishop has not al
ready so provided (cfr. Canon 1580).

§ 2. The auditors, as far as possible, shall be taken from among the 
synodal judges (cfr. Canon 1581).

Art. 24. — The duties of the auditors are to summon and hear the 
witnesses and draft the other judicial acts according to the tenor of 
their mandate, but not to pronounce the definitive sentence (Canon 
1582).

Art. 25. — An auditor may be removed from office at any stage of 
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the trial by the person who appointed him, for a just reason, however, 
and without prejudice to the parties (Canon 1583).

Art. 26. — The names of the judges, auditor and other officials of 
the court must immediately be made known to the parties, so that they 
can, if the case demands, take exceptions against them: this rule must 
also be observed if a substitution is made for any of them.

Art. 27. — § 1. The objection of relative incompetency must be 
raised and heard before the joining of the issues in the case (efr. 
Canon 1628, § 1). However, the objection of absolute incompetency of 
the court may be raised by the parties at any period or stage of the 
trial (cfr. Canon 1628, $ 2).

§ 2. A tribunal which at any stage of the trial recognizes its abso
lute incompetency, is bound to declare it (Canon 1611).

§ 3. Exceptions of suspicion must be taken and heard before the 
joining of issues in the case, unless they first emerge only after that 
stage, or the party affirms under oath that they have only then come to 
his knowledge (cfr. Canon 1628, § 1).

Art. 28. — $ 1. In case of objection being taken to the relative in
competency of the court, its decision in favor of its competency does not 
admit of appeal.

$ 2. But if the court declares itself incompetent, a party who re
gards himself as aggrieved, may within ten days take an appeal to the 
higher court (Canon 1610, 2-3).

Art. 29. — Against the decision of a court which admits or rejects 
the plea of absolute incompetency, appeal within ten days to the 
higher court is allowed.

Art. 30. — § 1. Judges shall not undertake the trial of a case in 
which they have any interest by reason of consanguinity or affinity in 
any degree of the direct line and in the first or second degree of the 
collateral line, or by reason of guardianship or administratorship, in
timate friendship or great enmity, or profit to be realized or damage to 
be avoided, or in which they have previously been an advocate or pro
curator.

$ 2. Under the same circumstances the prosecutor and the defender 
of the bond must refrain from exercising their office (Canon 1613).

Art. 31. — § 1. When a plea of suspicion is entered against a judge 
by a party, this exception, if it is raised against the college or the ma
jority of delegated judges, is to be decided by the one who delegated 
them; if it is raised against one or other of several delegated judges, 
even against the presiding judge of the court, it is to be decided by the 
rest of the delegated judges who are not suspect; if it is raised against 
the officialis, it is decided by the bishop; if against an auditor, by the 
one who appointed him (cfr. Canon 1614, § 1).
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§ 2. If the Ordinary himself is the judge and an exception of sus
picion is raised against him, he shall cither abstain from trying the 
case or commit the ruling on the question of suspicion to the immedi
ately superior judge (Canon 1614, § 2), that is, to the appellate judge.

§ 3. If the exception of suspicion is raised against the prosecutor, 
the defender of the bond, or other officials of the court, the presiding 
judge of the court shall rule on the exception (Canon 1614, § 3).

Art. 32. — § 1. If one or even all of the judges who make up a 
collegiate court are declared suspect, the judges must be changed, but 
not the stage of the trial (cfr. Canon 1615, § 1).

§ 2. Moreover, it rests with the Ordinary to substitute others who 
are free from suspicion in place of judges who are declared suspect 
(Canon 1615, § 2).

§ 3. But if the Ordinary himself has been declared suspect, the im
mediately superior judge (Canon 1615, § 3) or the judge of appeal 
shall make the substitution.

Art. 33. — An exception of suspicion must be decided as soon as 
possible, after hearing the parties, the prosecutor (if he is present), and 
the defender of the bond, provided no suspicion falls upon these offi
cials (cfr. Canon 1616), with all appeal excluded according to Canon 
1880, n. 7.

TITLE HI

THE RIGHT TO ATTACK MARRIAGE

Art. 34. — The collegiate tribunal can try or decide no matrimonial 
case, unless a regular accusation or legitimately made petition has been 
presented (Canon 1970).

Art. 35. — $ 1. The following persons are capable of attacking a 
marriage: (a) the married parties, unless they have been the cause of 
the impediment; (b) the prosecutor in impediments public of their 
very nature (Committee, July 17, 1933) and without any previous de
nunciation. He can intervene only after previous denunciation in other 
impediments, if the person making the denunciation is deprived of the 
right to sue for a declaration of the nullity of his marriage, without 
prejudice, however, to Articles 38 and 39.

§ 2. All other persons, even blood relations, have no right to attack 
a marriage, but only to denounce its nullity to the Ordinary or the 
prosecutor (cfr. Canon 1971).

§ 3. Likewise non-Catholics, whether baptized or unbaptized, cannot 
be plaintiffs in matrimonial cases; but if there are special reasons for 
admitting them, recourse must be had in each case to the Holy Office 
(cfr. Holy Office, January 27, 1928).
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Art. 36. — In those dioceses in which the offices of prosecutor and 
defender of the bond are combined in one and the same person (cfr. 
Canon 1588), if the case is instituted by the prosecutor, another person 
must be appointed as defender of the bond.

Art. 37. — § 1. A husband or wife is disqualified to attack the mar
riage, if he or she was the culpable cause of either the impediment or 
the nullity of the marriage.

§ 2. The party who was an honest and lawful cause of the impedi
ment is qualified to attack the marriage.

§ 3. The party to the marriage who was the victim of fear and co
ercion is qualified to attack the marriage.

§ 4. The party to the marriage who is qualified to attack his mar
riage, may denounce its nullity either to the Ordinary or the prosecutor 
of the competent co.urt (cfr. Canon 1971; Committee, March 12, 1929, 
February 17, 1930, and July 17, 1933).

Art. 38. — § 1. Where there is question of the denunciation of the 
nullity made by one or both parties to the marriage, because either or 
both (a) by a positive act of the will excluded marriage itself, or all 
right to the conjugal act, or an essential property of matrimony; or 
(b) added a condition contrary to the substance of marriage, the prose
cutor shall not attack the marriage, but he shall to the best of his ability 
admonish the party or parties to consult their conscience, and, if pos
sible, remove the cause of the impediment (for example, by duly giving 
a new consent).

§ 2. If, however, the alleged nullity of the marriage has become pub
lic or scandal is really present, and the person denouncing it has, in the 
judgment of the Ordinary, really given signs of repentance; and like
wise the denounced cause of nullity is based on arguments, whether in 
fact or in law, that are so certain and valid that the nullity of the 
marriage itself is altogether probable, then it is the right and duty of 
the prosecutor to attack the denounced marriage.

Art. 39. — But, if the nullity of the marriage is denounced by one 
or both of the parties to the marriage, who were the culpable cause of 
the impediment or the nullity of the marriage, except in the cases dealt 
with in the preceding article, the prosecutor shall not attack it, unless 
these three things concur: (a) there is question of an impediment 
which has become public, and which is based on arguments, whether of 
fact or of law, so certain and valid that there can be no serious doubt 
about its existence or its force; (b) the public welfare (namely, the re
moval of the scandal), in the judgment of the Ordinary really de
mands it; (c) there is no possibility that, with the cessation of the 
impediment, the marriage may be properly contracted.

Art. 40. — The Ordinary, even though the denunciation of the nul-
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lity has been made to him, shall never personally attack the marriage, 
but shall refer it to the prosecutor of his court, who shall proceed as 
above.

Art. 41. — § 1. Denunciations presented in writing, whose authors 
cannot be interrogated personally, may only in special circumstances, 
to be judged by the Ordinary, be regarded as sufficient reason for in
stituting the trial; timely and suitable investigations, however, must 
first be made.

§ 2. No attention is to be paid to anonymous denunciations, unless 
they indicate positive and grave proofs of fact, nor to denunciations 
which are not anonymous, when the right of attacking the marriage 
pertains to the parties to it, and there is no question of impediments by 
their nature public (cfr. Article 35, § 1, n. 2).

§ 3. If any denunciation made by others contains proofs from 
which the nullity of the marriage appears probable, it will rest with the 
Ordinary or the prosecutox’ to investigate, by questioning the denouncers 
cautiously and in secret, whether conditions warrant an attack on the 
marriage ex officio, according to Articles 38 and 39 above, or rather a 
dispensation to revalidate the marriage.

§ 4. It is the duty of the promotor of justice to abandon the attack 
if it afterwards becomes evident to him that it cannot be supported 
either in law or in fact.

Art. 42. — A marriage which has not been attacked during the life
time of both parties, is after the death of one of both parties pre
sumed to have been valid, and no proof against this presumption is 
admitted, unless the question arises incidentally (Canon 1972).

TITLE IV

PROCURATORS AND ADVOCATES

Art. 43. — $ 1. Although a party may personally plead and answer 
in the trial, it is better that he have an advocate or lawyer, either 
chosen by himself or assigned to him by the presiding judge, according 
to the following rules.

§ 2. The presiding judge, after hearing the college of judges, can 
also designate another advocate, if the case demands it, in cases of 
negligence by the advocate chosen by the party (cfr. Canon 1655, § 2).

$ 3. If both parties seek the declaration of nullity, it is sufficient if 
either of them appoints an advocate, unless the other party also wishes 
to appoint one, or the presiding judge considers it advisable.

§ 4. The defendant, who resists the nullity of the marriage, may 
appoint an advocate, despite the presence of the defender of the bond
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who must contend in favor of the validity of the bond, and to whom 
that defendant can furnish arguments and proofs.

Art. 44. — § 1. A party may also appoint a proxy (procurator) 
distinct from the advocate.

$ 2. It is the duty of the proxy to represent the party, to submit 
to the court petitions or appeals (counter claims) of any kind; those, 
however, which have reference to the defense are always reserved to 
the advocate.

Art. 45. — Although the plaintiff or the defendant has appointed 
a proxy or an advocate, he must always appear in person when either 
the law or the order of the judge requires his presence (Canon 1647).

Art. 46. — After a case has been instituted by the prosecutor ac
cording to Articles 35, § 1, n. 2, 38 and 39, the party to the marriage 
who has no right to attack its validity may appoint an advocate; but 
when the prosecutor withdraws the attack or does not appeal from the 
sentence handed down, the office of this advocate ceases.

Art. 47. — § 1. Each party can choose only one proxy, who cannot 
choose a substitute for himself unless this power has been expressly 
granted to him (Canon 1656, § 1).

§ 2. But if, for a just reason and with the consent of the presiding 
judge, several proxies are appointed by the same party, these shall be 
so appointed that when one of them acts the others are excluded to 
the end of the trial (Canon 1656, § 2).

$ 3. Without prejudice to Article 46, several advocates can be ap
pointed simultaneously (Canon 1656, § 3).

§ 4. The proxy, unless because of special circumstances the presid
ing judge permits otherwise, must reside in the very city where the 
court sits, or in a nearby place.

Art. 48.— $ 1. The proxy and advocate must be Catholics, must 
have attained their majority in age and be outstanding in good morals 
and religious reputation; a non-Catholic shall not be admitted, except 
by way of exception and through necessity (cfr. Canon 1657, § 1).

§ 2. An advocate must in addition be a doctor at least in Canon 
Law (cfr. Canon 1657, $ 2), and have exercised laudably an apprentice
ship for three years, preferably at the Sacred Roman Rota.

§ 3. The proxy should have at least the licentiate in Canon Law 
and have laudably completed one year of the aforesaid apprenticeship.

$ 4. The proxy and the advocate, to be admitted to the exercise of 
their offices, need the approval of the Ordinary, which may be general 
for all cases or special for a certain case (cfr. Canon 1658, § 2). The 
advocates of the Sacred Consistory and those admitted to the roster 
of the Sacred Roman Rota do not need this approval, since they have 
the right to practice their profession in any diocesan court, unless the 
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bishop for a grave reason prohibits them. In such a case they may ap
peal to the Sacred Congregation of the Sacraments.

Art. 49. — § 1. A proxy shall not be admitted by the presiding 
judge until he has first deposited with the court a special written man
date authorizing him to act in the suit (which may be given at the foot 
of the bill or summons), signed by the principal and showing the place, 
day, month and year, provided that the signature of the principal is 
certified by a pastor or by the Curia (cfr. Canon 1659, $ 1).

§ 2. If the party who issued the mandate does not know how to 
write, this fact must be stated in the document, and the pastor or 
notary of the Curia or two witnesses, whose signatures are certified by 
the pastor or Curia, shall sign the mandate in place of the principal 
(cfr. Canon 1659, § 2).

§ 3. The mandate to the proxy must be preserved in the acts of the 
case (Canon 1660).

$ 4. An advocate, in order to undertake a case, must have from the 
party or the presiding judge (cfr. article 43) a commission similar to 
that of the proxy, and this commission must be embodied in the acts 
(Canon 1661).

Art. 50. — Unless he has a special mandate, the proxy cannot re
nounce the suit, or instance or judicial acts, nor, in general, can he do 
those things for which the law requires a special mandate (cfr. Canon 
1662).

Art. 51. — Both the proxy and the advocate may be rejected by 
decree of the court, whether ex officio or at the instance of the party; 
there must, however, be a just and grave reason (cfr. Canon 1663), and 
an appeal against the rejection may be made to the bishop.

Art. 52. — § 1. Advocates and proxies may be removed by the per
son who appointed them, but there remains the obligation to pay the 
fees due to them. Their removal does not take effect until it has been 
made known to them, and, if the issues have already been joined, until 
the presiding judge and the opposing party have also been informed 
of the removal (Canon 1664, § 1).

$ 2. Once the case is decided by final decree, the mandate expires, 
except for the right and duty to take an appeal within ten days, un
less the principal refuses (efr. Canon 1664, $ 2).

Art. 53. — § 1. It is the duty of the bishop to publish a list or 
roster of the advocates and proxies admitted in his court. In it express 
mention shall be made of the right which, according to Article 48, § 4, 
both the advocates of the Sacred Consistory and those of the Sacred 
Roman Rota have to practice their profession.

§ 2. The advocates listed are bound, at the command of the pre
siding judge of the court, to serve gratuitously or give gratuitous as
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sistance to those to whom the court has granted this benefit (cfr. Arti
cles 237-240).

Art. 54. — Advocates and proxies are forbidden: (a) to contract 
for an immoderate fee; if they do so, the agreement is null and the 
penalties specified in Canon 1665, §2, shall be inflicted; (b) to betray 
their office because of gifts, promises or for any other reason, under 
threat of the penalties specified in Canon 1666; (c) to renounce their 
mandate while the suit is pending, without a just reason to be ap
proved by the presiding judge.

TITLE V

THE INTRODUCTORY BILL OF THE CASE

Art. 55. — $ 1. Only those may introduce a case concerning the 
nullity of a marriage, who have the right to attack marriage, according 
to the rules given in Title II.

§ 2. The person who wishes to attack a marriage, must present to 
the competent court a bill of complaint in which the object of the suit 
is explained and the service of the judge is petitioned to declare the 
nullity of the marriage (cfr. Canon 1706).

Art. 56. — If the plaintiff does not know how to write, or is legiti
mately impeded from presenting a bill of complaint, he may make an 
oral petition in court. In this case the officialis shall order the actuary 
to put the complaint in writing. The document is then to be read to 
the plaintiff, and approved by him by a cross in testimony of his ap
proval. Concerning the meaning of the cross the notary shall testify 
(cfr. Canon 1707, 1, 3).

Art. 57. — The bill must be drawn up as follows: (1) the court be
fore which the case will have to be introduced must be specified (e.g., 
the ordinary ecclesiastical court of the Diocese of ........ ); (2) the
petition shall be indicated; namely, that the marriage be declared null 
and indeed for this or that reason (for example, because of impotency, 
fear, etc.; or on several scores, if there are several); (3) it shall be ex
plained, at least generally, on what law the plaintiff relies to prove his 
allegations and assertions. It is not necessary, nor expedient, that an 
accurate and lengthy outline of the evidence be drawn up, for these 
pertain to the stages of proof and defense; it is sufficient that it be 
apparent that the petition has not been made rashly; (4) those things 
also must be related which pertain to the domicile or quasi-domicile of 
the parties and their actual residence, so that the court may decide its 
own competency; (5) the bill must be signed by the plaintiff, or, if a 
proxy has already been named, by this proxy, without prejudice to 
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Article 56, adding the day, month, year, and place where the plaintiff 
or his proxy lives or says that he resides for the purpose of receiving 
communications from the court (cfr. Canon 1708).

Art. 58. — The officialis must lake care that there is evidence of 
the identity of the person who attacks the marriage, according to the 
Instruction of the Sacred Congregation of the Sacraments of March 
27, 1929.

Art. 59. — If proof is offered by instruments or documents, these 
must be handed in with the bill, in so far as possible; if by witnesses, 
their names and domicile shall be indicated (cfr. Canon 1761, $ 1), 
designating the city, street, house number; and if by presumptions, the 
facts from which they are drawn shall be indicated at least in general. 
However, nothing prevents the plaintiff from offering further proofs in < 
the course of the trial.

Art. 60. — To the bill of complaint shall be added the mandate to the 
proxy (if not already given), the commission of the advocate after the 
fashion of the mandate to the proxy, and a complete authentic tran
script of the record of the celebration of the marriage.

TITLE VI

THE ADMISSION OR REJECTION OF THE BILL

Art. 61. — The court, after seeing both that the case comes within 
its competency and that the plaintiff has a legitimate right to sue, must 
as soon as possible cither admit or reject the bill of complaint, giving 
in the latter case the reasons for the rejection (Canon 1709, § 1).

Art. 62. — If the court has rejected the bill of complaint because 
of defects which can be corrected, the plaintiff may again present to 
the same court a new bill drawn up correctly; if the court rejects the 
corrected bill, it must give the reasons for the new rejection (Canon 
1709, § 2).

Art. 63. — After the bill is admitted, the court, at the instance of 
the prosecutor or ex officio, must order the separation of the parties, if 
they are still living together and, in the judgment of the Ordinary, 
grave scandal is present.

Art. 64. — If the fact on which the accusation rests, although en
tirely true, would yet be absolutely insufficient to invalidate the mar
riage, or, if the fact would indeed invalidate the marriage but the falsity 
of the assertion is manifest, the bill must be rejected by decree of the 
court.

Art. 65. — § 1. But if lhe impediment alleged is such that, whatever 
the truth of the matter may be, the consent of the party is sufficient to 
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remove it, the officialis must report the matter to the Ordinary who, ac
cording to his conscience and the circumstances of persons and things, 
shall enjoin the pastor of the parties or another priest to induce the 
party attacking the marriage by timely admonitions to convalidate it 
by renewal of consent.

§ 2. If the party consents to the convalidation, the Ordinary shall 
give the necessary dispensation himself, if he can, or obtain it from 
the Holy See, endeavoring to have the convalidation take place without 
any scandal or gossip.

Art. 66. — § 1. Against the rejection of a bill of complaint, the 
party always has the right within ten days, tempus utile, to appeal to 
the higher court, which shall hand down a ruling on the question as 

•' soon as possible, after hearing the party and the defender of the bond 
(Canon 1709, § 3). All appeal against this ruling is excluded by Canon 
1880, n. 7.

$ 2. If the higher court admits the bill of complaint, the case must 
be remanded for decision to the court a quo.

Art. 67. — If, within a full month from the presentation of the bill 
of complaint, the court has not issued a decree by which it admits or 
rejects the bill according to Article 61, the party interested may insist 
that the court perform its duty; if nevertheless the court is silent, after 
the lapse of five days from the petition, the party may have recourse to 
the local Ordinary (if he himself is not the judge), or to the higher 
court to request that either the judges be compelled to decide the case, 
or that other judges be substituted in their place (Canon 1710).

TITLE VII

THE DUTY OF THE JUDGE AND OFFICIALS OF THE COURT 
AFTER CASE HAS BEEN DULY INTRODUCED BY THE 

ACCEPTANCE OF THE BILL

Art. 68. — § 1. It is the duty of the presiding judge: to direct the 
trial and decree what is necessary for the administration of justice in 
the case (Art. 14, $ 2); to designate the ponens or referee in the case 
(Art. 22); to decide exceptions of suspicion against the officials of the 
court (Art. 31, $ 3); to order in some cases the defense to be printed 
together with the principal documents (Art. 179, $ 2); to restrict the 
excessive extension of the defense, unless this has been provided for 
by a special law of the court (Art. 182); to set the day and hour at 
which the judges shall meet to deliberate the sentence to be pronounced 
(Art. 185); to direct the moderate discussion to be held at that time 
(Art. 198, $ 3), and to recall to their duty all participants in the trial 



APPENDIX IX 775

who gravely depart from the reverence and obedience due to the court 
(cfr. Canon 1640, § 2).

$ 2. Besides this, unless the college of judges has reserved some of 
the following duties to itself, he may: effect the joining of issues; fix 
the time for offering proofs and presenting the defense; coerce dis
obedient witnesses, and, if the case demands it, fine them; admit proofs 
before the joining of the issues in the cases mentioned in Canon 1730; 
determine the compensation and expenses due to witnesses; choose the 
experts, take their oath, and determine their expenses and fees; com
pel the presentation of documents; designate the advocate ex officio; 
declare the issues joined, the case concluded, the instance quashed or re
nounced, etc.

§ 3. The presiding judge may also, unless there is an auditor as 
mentioned in Art. 23, do all that pertains to the organization of the case.

Art. 69 — Against the acts of the presiding judge or the auditor, 
appeal may be made to the college of judges, whose right it is to is
sue a decree (nisi) or interlocutory sentence, after hearing the defender 
of the bond and, if he is present, the promotor of justice (cfr. Title 
XI).

Art. 70. — § 1. It is the duty of the defender of the bond: (a) to 
be present at the examination of the parties, witnesses and experts; to 
present to the judge a closed and sealed interrogatory, to be opened by 
the judge in the act of examination and proposed to the parties or 
witnesses; to suggest to the judge new questions arising from the ex
amination; (b) to weigh the points proposed by the parties, and to 
contradict them, if necessary; to examine the documents presented by 
the parties; (c) to write and adduce arguments against the nullity and 
proofs for the validity of the marriage, and to present whatever he be
lieves useful for defending the matrimonial bond (Canon 1968).

§ 2. The defender of the bond shall take care that correctly drafted 
interrogatories are presented, and that they are relevant to the case in 
view of the grounds of nullity alleged; and he has the faculty to re
cast points proposed by the attorneys, and this he shall not fail to do 
especially if they appear to be suggestive of the answer desired, in such 
a way, however, as not to suppress what is necessary and useful for 
discovering the full truth of the matter; he shall examine documents 
presented by the parties, and, if necessary, demand others ex officio.

Art. 71. — § 1. It is the right of the defender of the bond: (a) to 
inspect always and at any stage of the trial the acts of the case, even 
though they have not yet been published; to request more time to com
plete his written defense, which is to be granted at the prudent dis
cretion of the presiding judge; (b) to be so informed of all proofs and 
allegations that he has an opportunity to prepare his objections; (c) 
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to ask that other witnesses be summoned or that the same be again 
questioned, even after the trial has been completed or published, and 
to submit new objections; (d) to demand that other acts, which he 
shall suggest, be drawn up, unless the court dissents by unanimous vote 
(Canon 1969).

§ 2. When the prosecutor attacks the marraige, he too must pro
pose to the defender of the bond items for the interrogatories to be put 
to the parties, witnesses and experts. The defender of the bond must 
give these items the necessary consideration, but is without authority 
to change them in drawing up questions (according to Art. 70, § 1, nn. 
1, 2) which are to be handed over under to the auditor.

Art. 72. — The defender of the bond may, and, if the case demands 
it, shall not fail to seek opportune information, especially from the 
defender of the bond of that diocese where the marriage was con
tracted, and also to secure from the pastor, who had the right to as
sist at it, an authentic copy of the investigations made before the cele
bration of the marriage and of the interrogations which he at that 
time, according to the law, put to the parties.

Art. 73. — It is the duty of the actuary to write down everything 
diligently and faithfully; to collect and keep the acts carefully, in an 
orderly fashion and conscientiously; to take care lest the acts, espe
cially those that are to be kept secret, fall into the hands of outsiders; 
to certify to all of them and to sign them all with the presiding judge; 
to keep a well-arranged book of the cases; to draw up the interroga
tories; to be present whenever the oath must be administered by law; 
to sign the summons and to record the fact that it has been served: to 
be present at the organizing of the trial and the argumentation; to cer
tify to the agreement of copies of documents with the original; to 
take care that rescripts, decrees and decisions are put into execution; 
to make known to the parties the dispositive part of the sentence; to 
sign the original of sentences and to certify copies of them.

TITLE VIII

THE SUMMONS, JOINING OF THE ISSUE AND CONTUMACY

Art. 74. — § 1. After the bill or oral petition has been admitted, the 
other party is to be summoned to appear in court (Canon 1711, § 1), as 
well as the defender of the bond to contest the suit. This may be done 
at the instance of the plaintiff, or even ex o flic io.

§ 2. But if the litigants of their own accord appear before the judge 
to plead the case, there is no need of the summons, but the actuary shall
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record in the acts that the parties came to court of their own accord 
(Canon 1711, § 2).

§ 3. A summons must also be served upon the plaintiff so that, on 
the stated day and hour, he too will appear before the judge (cfr. 
Canon 1712, § 3).

§ 4. If the defendant or the plaintiff has lawfully appointed a 
proxy according to Art. 44, § 1, the summons may be served on the 
proxy; likewise, on the advocate, if he, in the absence of a proxy, 
enacts that role.

Art. 75.— If the case is instituted by the prosecutor acting ex of
ficio, both parties to the marriage must be summoned.

Art. 76. — § 1. The summons shall be served in a written form, 
which shall express the judge’s order to the party to appear—by what 
judge, for what case (indicated at least in general terms), by what 
plaintiff, the defendant designated by name and surname is summoned; 
it shall also clearly indicate the place, and time (that is, year, month, 
day and hour) set for his appearance.

$ 2. The summons bearing the seal of the court must be signed by 
the presiding judge or his auditor and the notary (Canon 1715).

Art. 77. — If the party summoned is deprived of the use of reason 
or weakminded, the summons is to be served on his or her guardian.

Art. 78. — § 1. When a guardian has been appointed by the civil 
authority, he ordinarily shall be admitted, unless special reasons per
suade the Ordinary to do otherwise (cfr. Canon 1651).

§ 2. If a guardian has not been appointed by the civil authority, or, 
though appointed, he is not accepted by the Ordinary, it will rest with 
the same Ordinary to appoint one.

§ 3. In appointing a guardian the Ordinary must proceed with the 
observance of the order of the law, hearing the other party and the de
fender of the bond.

Art. 79. — § 1. The written summons is, if possible, to be served 
personally on the summoned party, wherever he is found, by a mes
senger of the Curia.

§ 2. For this purpose the messenger may even enter the territory of 
another diocese, if the presiding judge considers it advisable and so 
orders the messenger.

$ 3. If the messenger does not find the person summoned in the 
place where he stays, he may leave the summons with some member of 
his family or a servant, if such person is competent to accept it and 
promises to hand it as soon as possible to the defendant summoned (in 
which case it is advisable that it be handed over closed); otherwise, 
he shall bring it back to the presiding judge to be transmitted in the 
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manner provided in Canons 1719 and 1720 (Canon 1717; cfr. Articles 
SO, 83).

Art. SO. — If because of the distance or some other reason the 
summons can only with difficulty be delivered by messenger to the 
defendant, it may at the order of the presiding judge be transmitted 
through the public mail, provided it is registered and a return receipt 
requested, or in any other way which by the laws and conditions of the 
places is most safe (Canon 1719).

Art. SI. — § 1. The courier (process server) shall sign the sum
mons when it is served, adding the day and hour of service, and shall 
give a written report to the court concerning the person to whom he 
gave it. He shall also, as far as possible, take care that a receipt be 
signed by the person summoned (cfr. Canon 1721, 1, 2).

$ 2. But if the person summoned refuses to accept the summons, 
the courier shall return it to the court, signed by himself, noting the 
day, hour and reason why it was refused (cfr. Canon 1721, § 4).

Art. 82. — One who refuses to accept a summons is considered 
legitimately summoned (cfr. Canon 1718).

Art. S3. — Whenever, after diligent inquiry, it is still unknown 
where the party to be summoned lives (whether he is the defendant or 
the plaintiff himself), the summons can be made by edict. This is done 
by having the courier post the summons at the doors of the Curia after 
the manner of an edict, for a time to be fixed at the prudent discretion 
of the presiding judge, and by inserting it in some public newspaper; 
but if both cannot be done, either will suffice (cfr. Canon 1720).

Art. 84. — If the summons does not contain the points prescribed in 
Article 76, or has not been legitimately served, both the summons and 
the acts of the trial are null (Canon 1723).

Art. 85. — When the summons has been legitimately served, the case 
ceases to be a res integra, the jurisdiction of the court is confirmed, and 
the suit begins to pend (cfr. Canon 1725, nn. 1, 2 and 5).

Art. 86. — Every summons is peremptory (Canon 1714). It is, 
however, left to the discretion of the presiding judge to repeat it, es
pecially if for a reasonable cause it may be doubted whether the sum
mons actually reached the person summoned, or not.

Art. 87. — The object or matter of the trial is established by the 
joining of issues (contestatio litis), or formal denial by the defendant 
of the claim of the plaintiff, made with the intention of litigating the 
case before the judge (Canon 1726).

Art. 88. — The joining of issues takes place by definition of the 
doubt (issues or points) before the presiding judge, and there must 
always be discussion on the doubt: whether there is evidence of the 
nullity of the marriage in the case, and on what grounds.
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Art. 89. — § 1. If, when summoned, the defendant does not appear 
either in person or through a legitimate proxy, and alleges as his de
fense any reason other than the incompetency of the court, the pre
siding judge, after hearing the defender of the bond, shall rule upon 
the admission or rejection of this excuse, and shall in writing announce 
the decision to the party who did not appear (in the manner pre
scribed in Art. 79 sqq.), prefixing a peremptory term for his appear
ance, if the presiding judge has not ruled affirmatively on the defense.

$ 2. If, when first summoned, the defendant fails to reply to the 
aforesaid announcement within the time fixed, the presiding judge, 
after legal evidence is submitted that the summons arrived in his bands 
and no legitimate reason for not appearing has been alleged, shall, 
after hearing the defender of the bond, declare him guilty of contumacy 
(contempt of court), and, after the declaration of contempt has been 
recorded in the acts, the doubt (or issue) shall be defined at the re
quest of the plaintiff.

§ 3. The doubt (or issue) shall be immediately made known to the 
contumacious party, so that he can raise whatever exceptions he may 
wish and free himself from the contempt.

§ 4. If the defendant, either in person or by letter, declares that he 
submits to the judgment of the court, the definition of the issue shall 
take place and be made known to him as above.

Art. 90. — Contempt can be purged at any stage of the trial up to 
the definition of the sentence. After the contempt has been purged, 
the contumacious party, unless be wishes to accept the case in the stage 
at which it has arrived, must refund the costs to the other party.

Art. 91. — $ 1. If the plaintiff does not, either in person or through 
a lawful proxy, appear for the joining of issues, he is again, at the 
request of the defendant, to be summoned under threat of contempt; 
but if for a second time he fails to appear, the presiding judge shall 
declare the case abandoned, unless the defendant insists upon the nullity 
of the marriage (cfr. Canons 1849, 1850, § 1).

§ 2. The prosecutor, however, is permitted to make the case his own, 
and to prosecute it whenever the public welfare (namely, the removal 
of scandal), in the judgment of the bishop, seems to demand such ac
tion (cfr. Canon 1850, § 2).

Art. 92. — § 1. The formulation of the issues, even when the parties 
agree upon it, must always be approved by the presiding judge (cfr. 
Canon 1729, § 2).

§ 2. When the parties disagree over the formulation of the issues 
the college of judges shall ex officio define it (cfr. Canon 1729, $ 3).



780 PRACTICAL COMMENTARY ON THE CODE

TITLE IX

PROOFS

Art. 93. — No proof is needed for the following: (a) facts which 
are notorious according to Canon 2197, nn. 2-3; (b) facts which are 
presumed by the law itself—that is, facts of which the court takes ju
dicial notice (Canon 1747, nn. 1, 2).

Art. 94. — The burden of proof rests with the affirmative party 
(Canon 1748, § 1).

Art. 95 — § 1. The presiding judge shall not admit proofs which 
appear to be demanded to prolong the trial.

§ 2. If proofs are demanded which protract the trial excessively 
(such as the examination of a witness who is far away, or whose domi
cile is unknown, or the examination of a document which cannot be 
speedily procured), it rests with the presiding judge, after hearing the 
parties and the defender of the bond, to decide whether the proofs de
manded are material: he shall, however, require them, if they appear 
necessary, provided other proofs are lacking or insufficient (cfr. Canon 
1749); but if he rejects them, an appeal may be had to the college of 
judges.

Chapter I

GENERAL PRINCIPLES ON PROOFS

Art. 96. — $ 1. Before the presiding judge or judge instructor or 
auditor (which names are here in the following articles used inter
changeably) proceeds to the examination of anyone called to testify 
in the suit, whether a party, a witness or an expert, he shall require 
him to tell the whole truth and only the truth, touching the Book of 
the Gospels, or, if he is a priest, touching his breast. But if the person 
summoned refuses to render his testimony under oath, and the judge 
instructor believes that his testimony will help to discover the truth, 
he may accept it, but shall make mention in the acts of the refusal to 
take the oath and the reason given.

$ 2. The judge instructor, as the case may demand, shall admonish 
those who are to take the oath regarding its sanctity and the very 
grave crime of perjury, as well as of the penalties, especially the spir
itual ones, against perjurers, as prudence may dictate (cfr. Canon 
1743, § 3).

Art. 97. — No one shall be admitted to testify who has not by a 
legitimate document established his identity according to Art. 58, un
less from other sources there is certainty about his identity on the part 
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of the judge instructor, or one of the judges, or the defender of the 
bond or the actuary, and this shall be recorded in the acts.

Art. 98. — $ 1. However, the persons mentioned in Canon 1770, § 2, 
are exempt from the obligation to submit to examination at the seat of 
the court, and their examination is held in the manner prescribed in 
that Canon.

§ 2. In reference to witnesses staying in another diocese, the parties 
have the right, with the consent of those persons, to ask that they be 
summoned to the seat of the court.

Art. 99. — § 1. Of the interrogations to be proposed to any person, 
whether a party to the marriage, a witness or an expert, some are gen
eral, others particular or special (that is, about the object of the case).

§ 2. Each and all of the general questions are to be asked at the 
beginning of the deposition, and need not be repeated, if a witness 
again comes to depose. They are intended to establish the general cir
cumstances of a person, his origin, age, religion, condition, domicile 
(city, parish, street and number), his connections or relations with the 
parties in the case, especially whether he is a blood relative of or re
lated by marriage to either of them.

§ 3. The particular questions are intended to establish the truth of 
the fact on which the nullity of the marriage is said to depend; and 
they are to be adapted to the various kinds of cases and impediments 
(cfr. Canon 1774).

Art. 100. — The witnesses must be asked from what source and how 
they obtained knowledge of the things which they assert (cfr. ibid.); 
whether, namely, their information is based upon actual sight or per
sonal experience, whether they obtained it from actual witnesses or 
from persons who heard the facts in question, or by report, etc., and 
especially at what precise time.

Art. 101. — The interrogations, both general and particular, shall 
always be made by the judge instructor and by no other, not even by 
the defender of the bond. The judge instructor, moreover, shall first 
put to the party or witness or expert those particular interrogations 
which the defender of the bond (in accordance with Art. 70, $ 1, n. 1) 
has handed to him sealed immediately before the examination. To these 
and others, which in the course of the examination the defender of the 
bond or the parties (if, with the consent of the judge instructor, ac
cording to Art. 128, they are present) shall ask to be put to a party or 
a witness and the judge instructor admits them, the judge instructor 
can ex officio add still others, whenever he thinks such necessary or 
useful for the discovery or more accurate elucidation of the truth (cfr. 
Canon 1742, $ 1). The actuary shall insert in the record the words, ex 
officio, before the questions so proposed.



782 PRACTICAL COMMENTARY ON THE CODE

Art. 102. — The questions shall be brief, not embracing several 
things together, nor captious, nor subtle, nor leading (suggestive of the 
answer), nor offensive to anyone, nor irrelevant to the case being tried 
(Canon 1775). Besides, they must be adapted to the intelligence of the 
person to be interrogated and expressed in ordinary language.

Art. 103. — § 1. The parties, witnesses and experts: (a) shall never 
be forewarned of the questions to be put to them; (b) shall always 
give their answers orally, and shall not be allowed to read them from 
prepared memoranda (cfr. Canons 1776, § 1, 1777).

$ 2. The answer of the party, witness and expert is to be com
mitted to writing immediately by the actuary, not only in substance, 
but in the identical words, if this shall appear necessary or advisable 
to the judge instructor, or if the parties, witnesses or experts request 
this (Canon 1778).

Art. 104. — § 1. When the interrogation is finished, the answers 
written down by the actuary must be read to the party, witness and 
expert, who may add to, suppress, correct or alter them.

$ 2. When, however, these persons reply that they have nothing to 
add, suppress, correct or alter, they shall take an oath concerning the 
truth of their answers and to maintain secrecy until the publication of 
the case, and indeed even perpetually under the conditions noted in 
Canon 1623, § 3. Then they shall be ordered immediately to sign the 
deposition, whereupon the defender of the bond, the prosecutor, if he 
was present, the judge instructor and the actuary shall sign the 
“jurat” (cfr. Canons 1769, 1780).

Art. 105. — $ 1. In drawing up the acts or preparing the written 
report concerning the things done or decreed in the sessions of the 
court, Latin shall be used; but the summons, oath of the parties, wit
nesses and experts, their answers, as well as the reports and opinions 
of the experts should be given in the vernacular.

$ 2. When an appeal has been made to the Holy See, the acts and 
documents which have not been drawn up in Latin, Italian or French, 
shall be translated authentically and faithfully into one of those lan
guages, according to the precept of Canon 1644, § 2. If an interpreter 
must be employed to make the translation, he shall be appointed by the 
court after hearing the defender of the bond, and to him, as to other 
officials of the court, must be administered the twofold oath to per
form his office faithfully and to maintain secrecy.

§ 3. Together with the translation, and without prejudice to the 
prescription of Canon 1644, § 3, the acts and documents shall be 
transmited in authentic copy, bound in the form of a fascicle and hav
ing an index. The originals, however, shall be forwarded only if they 
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are demanded by the Tribunal of the Holy See, and then proper pre
cautions against their loss must be taken.

§ 4. But in case of an appeal to another higher court the precepts 
of Canon 1644 shall be observed.

J 5. In cases in which the party who appeals to the Holy See has 
already been admitted to gratuitous legal service, the translation of 
the acts is made ex officio by the court before which the acts were 
drafted.

Art. 106. — $ 1. The trial is divided into sessions: hence, the inter
rogation of a party, the examination of a witness or expert, or any 
judicial act which cannot be finished in one session, may be completed 
in another.

§ 2. But in reference to the interrogation of a party, witness or 
expert, the precept of the following article must be complied with in 
each session.

Art. 107. — $ 1. During the trial, at the demand of the other party 
or the defender of the bond, or at the command ex officio of the court, 
but then after hearing the defender of the bond, the parties, witnesses 
or experts may be recalled for cross-examination either about what 
they have testified, or about new facts or questions emerging from the 
trial.

§ 2. Whenever this is demanded by the parties, it rests with the 
court, after hearing the defender of the bond, to reject or admit by its 
decree the demand; however, if the demand is admitted, caution must 
be exercised to avoid all danger of collusion or abuse (cfr. Canon 1781).

§ 3. When a party or expert is again interrogated, the same funda
mentals, with the necessary qualifications or requirements, are pre
scribed as for his first examination.

Art. 108. — If a witness who is ignorant of the language of the 
place takes part in any act of the trial, and the judge instructor does 
not understand that person’s language, a sworn interpreter chosen by 
the judge instructor, shall be employed, after hearing the parties and 
the defender of the bond, so that they can, if they wish, take an excep
tion against him.

Art. 109. — For the summoning of witnesses and experts, those 
things shall be observed which are set down concerning the summoning 
of the parties in Title VIII.

Chapter II

THE DEPOSITION OF THE PARTIES

Art. 110. — After the issue has been joined, the judge instructor 
shall interrogate the parties, administering to them the oath according 
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to Canon 1744, beginning with the plaintiff, unless a grave reason for 
the contrary is had.

Art. 111. — The parties are bound to answer the legitimate ques
tions of the judge, and to confess the truth, except when there is ques
tion of a crime committed by themselves (Canon 1743, § 1).

Art. 112. — If a party legitimately interrogated refuses to answer, 
the judge shall decide the significance to be attached to the refusal 
(Canon 1743, § 2).

Art. 113. — § 1. The party who has attacked the marriage must 
be interrogated first. After the interrogation, the bill of complaint 
shall be read to him, and he shall be asked whether he confirms each 
item of it or not. The other party to the marriage shall be similarly 
examined; and then the complaint of the plaintiff shall be read through 
to him, and he shall be asked whether he opposes the accusation or not.

§ 2. If both parties attack the marriage, or the summoned party 
replies that he does not refute the attack, the judge instructor, even 
ex officio, shall cautiously inquire into the reasons why both parties 
agree or do not disagree on the attack.

§ 3. Likewise, when suspicion of collusion arises from the answer 
of the parties to the marriage, the truth must be more carefully inves
tigated, even, if necessary, by witnesses to be called ex officio.

Art. 114. — $ 1. A party to the marriage may, after the examina
tion, be invited to propose questions, if he has any others to ask, upon 
which the other party must be examined.

$ 2. If the answers of the party interrogated gravely disagree with 
those of the other party, the judge instructor, at the instance of the 
defender of the bond or even ex officio, shall propose questions to solve 
the difficulties and doubts, making or omitting mention of the fact that 
the other party contradicts, according as the case may demand and 
prudence may suggest. If necessary, he shall recall the other party 
and put the discrepancy to him, and if the case demands it, both parties 
shall be confronted with each other.

Art. 115. — If the plaintiff does not appear, the norms set down 
in Art. 91 shall be observed. If the defendant does not appear, it will 
rest with the judge instructor, after hearing the defender of the bond, 
to decide whether the summons shall be repeated, or other appropriate 
means shall be used (such as the intervention of a friend or superior) 
to induce him to appear. But if he refuses to appear, it will rest with 
the college of judges to decide whether he is to be declared guilty of 
contempt, or whether his resistance is to be overcome by inflicting 
canonical penalties (cfr. Canon 1849 with Canon 1845).

Art. 116.— The extrajudicial confession of a party who contests the 
validity of his marriage, if made before the marriage or after the 
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marriage but at a non-suspcct time, constitutes a point of proof which 
is to be duly weighed by the judge.

Art. 117. — The judicial depositions of the parties to the marriage 
are not adequate proof against the validity of the marriage.

Chapter III

PROOF BY WITNESSES

Art. 118. — All persons may be witnesses, unless they are expressly 
barred by law, either wholly or partly (Canon 1756).

Art. 119. — § 1. Those who have not attained puberty or are feeble
minded are barred as unfit.

§ 2. The following persons are barred as suspect: (a) persons who 
are excommunicated, perjurers, those who have been branded with 
infamy by a declaratory or condemnatory sentence; (b) persons of 
such vile character that they are regarded as untrustworthy, (c) public 
and bitter enemies of one of the parties.

§ 3. The following persons are disqualified: (a) those who are par
ties in the case or take the place of the parties (such as the guardian 
in the case of his ward), the judge and his assistants, the advocates 
and others who assist or have assisted the parties in the same case; 
(b) priests in regard to whatever they know from sacramental confes
sion, even though they have been released from the seal; indeed, what
ever they have heard from anyone or in any way on the occasion of a 
confession cannot be accepted even as an indication of the truth; (c) a 
party to a marriage in the case of the other party to the marriage, a 
blood relative and relative by marriage in the case of a blood relative 
or relative by marriage, in any degree of the direct line and in the first 
degree of the collateral line, unless there is question of cases haring 
reference to the civil or religious state of a person, knowledge of which 
cannot be had from other sources, and the public welfare demands that 
it be had (Canon 1757). The prescriptions of Articles 122 and 137 
are not affected.

Art. 120. Those who are unfit and suspect may be heard upon an 
order of the judge by which he declares it advisable, but their testimony 
will avail merely as an indication and sustaining point of proof. As 
a rule, such persons shall be examined unsworn (Canon 1758).

Art. 121. — § 1. Witnesses must answer the legitimate questions of 
the judge, and must confess the truth.

§ 2. Without prejudice to Art. 119, $ 3, n. 2., the following are 
exempt from the obligation to answer: (a) pastors and other priests 
in regard to what has been manifested to them by reason of the sacred 
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ministry outside sacramental confession; civil magistrates, physicians, 
midwives, advocates, notaries and others who are bound to professional 
secrecy even by reason of having given advice, in reference to matters 
subject to that secrecy, unless they have been released from it by the 
interested parties and they believe that they may prudently testify; 
(b) those who fear that their testimony may occasion infamy, danger
ous vexations or other very grave evils for themselves, or for their 
blood-relatives or relatives by marriage in any degree of the direct line 
and in the first degree of the collateral line.

§ 3. Witnesses who, in answer to a legitimate question of the judge, 
knowingly affirm a falsehood or conceal the truth, shall be punished 
in accordance with Canon 1743, § 3. With the same penalty are to be 
punished all those who presume to induce a witness or expert by gifts, 
promises or in any other way to give false testimony or to conceal the 
truth (Canon 1755).

Art. 122. — In matrimonial cases, the blood-relatives and relatives 
by marriage, mentioned in Art. 119, 3, n. 3, are considered capable 
witnesses in the cases of their relatives (Canon 1974).

Art. 123. — § 1. Witnesses may be introduced by the plaintiff or 
the defendant or the defender of the bond, or by the prosecutor, if he 
takes part in the case (cfr. Canon 1759, $$ 1-2). But they must be 
introduced by the judge instructor or by the college itself ex oflicio, 
if this is thought in any way serviceable for completing the proofs 
(cfr. Canon 1619, § 2).

§ 2. The judge has both the right and the obligation to restrict too 
large a number of witnesses (Canon 1762). This is principally to be 
enjoined by the judge instructor by decree, when they are introduced 
for a matter which is not material to the issues, and generally when 
they are introduced to effect delay or to inflict damage on the other 
party, or when the case may be considered sufficiently developed with 
fewer 'witnesses.

Art. 124. — Witnesses who appear voluntarily to testify, may be 
admitted or barred at the discretion of the judge instructor. However, 
they must absolutely be excluded if they seem to appear in order to 
cause delay or in any way to obstruct justice and truth (cfr. Canon 
1760).

Art. 125 — § 1. Any persons whatever who demand proof by wit
nesses, must indicate to the court their names, parentage, if necessary, 
and domicile (city, street and number), and they must also submit the 
points or articles on which the witnesses are to be interrogated (cfr. 
1761, $ 1).

$ 2. The points which the parties submit shall be handed to the 
defender of the bond, who, according to Art. 70, § 1, n. 2, shall give 
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consideration to them in preparing the interrogatory to be put to the 
witnesses, or at least in the act of examination according to Art. 101.

Art. 126. — $ 1. The names of the witnesses should be made known 
by the court to the interested party in good time, so that, if he wishes, 
he may oppose an exception challenging a witness.

§•2. If this notification, for a grave reason to be estimated by the 
prudent judgment of the judge instructor, or because of the request of 
the defender of the bond, is not advisable before the examination of 
the witnesses, it must be made at least before the publication of the 
testimony (cfr. Canon 1763).

Art. 127. — § 1. A witness who has been duly summoned must ap
pear or make known to the judge the reason for his absence.

§ 2. A disobedient witness, who without a legitimate excuse fails to 
appear, or who appears but refuses to answer or take the oath or sign 
his testimony may be punished by the judge with penalties and also 
fined in proportion to the damage which comes to the parties from his 
disobedience (Canon 1766).

$ 3. Compensation, to be estimated according to Canon 1787, $ 2, 
is due to a witness who requests it.

Art. 128. — As a rule, neither the parties nor their proxies or ad
vocates shall be present at the examination of the witnesses. The 
judge instructor, however, may by way of exception admit either the 
parties or their proxies or advocates, if in his prudent judgment the 
circumstances of the case seem to make it advisable.

Art. 129. — The answers of the witnesses according to the points 
proposed to them must be put into the acts in their entirety and very 
accurately by the notary at the dictation of the judge instructor (but 
without prejudice to the prescription of Art. 103, § 2), in such a way 
that nothing is overlooked which might influence the judgment. There
fore, both excessively wordy reports and especially too great brevity 
and monosyllabic answers are to be avoided.

Art. 130. — § 1. To prevent the rise of grave disagreements, or to 
protect the witnesses from some grave danger, the judge instructor may 
always bind the proxies and advocates by oath to maintain secrecy.

§ 2. If a witness has given testimony on the condition that his name 
be not revealed to either one or both of the parties, and the judge 
instructor believes the condition to be based upon a grave reason, he 
may delegate two or three persons who have no interest in the case, 
who are above every exception and, as far as possible, not suspect to 
one or both parties. To these he shall make known the name of the 
witness so that they may inquire whether he is trustworthy.

Art. 131 — § 1. The objection to witnesses must be made within 
three days after their names are made known, unless the distance of 
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places, in the judgment of the judge instructor, requires a longer pe- 
riod of time. If in laches (delayed beyond the legal interval), it is not 
admitted, unless the party proves or at least affirms under oath that 
he did not know previously of the defect in the witness (cfr. Canon 
1764, $ 4).

$ 2. Unless the cause for the objection to a witness is determined by 
the law itself, the judge instructor shall fix a short time for the ob
jecting party to offer proof, and then he shall proceed as in incidental 
cases according to the norm of Title XI.

§ 3. But if the objection cannot be proved immediately and readily, 
the discussion of it must be postponed until the end of the case: mean
while, however, the witness must be heard (cfr. Canon 1764, § 5).

§ 4. The judge instructor shall by his ruling summarily reject futile 
and dilatory objections.

Art. 132. — § 1. A party may renounce a witness introduced by 
himself, without prejudice to the right of the other party and the de
fender of the bond to call that witness to testify (cfr. Canon 1759, § 4).

§ 2. For a reason which arises later, a party can also object to 
(impeach) a witness introduced by himself.

Art. 133. — It rests with the judge instructor, after hearing the 
defender of the bond, to decide whether the witnesses are to be con
fronted, either with each other or with the parties according to the 
norm of Canon 1772, § 2.

Art. 134. — After the examination of the witnesses is finished, un
less it seems advisable to the judge instructor or the defender of the 
bond to call other witnesses ex officio or to demand other proofs, the 
acts shall be duly published by decree of the presiding judge (cfr. 
Art. 175).

Art. 135. — § 1. After the testimony has been published, the wit
nesses already heard shall not be again interrogated on the same points, 
nor shall new witnesses be admitted, except cautiously and for a good 
reason. In each case all danger of fraud and corruption must be re
moved, the other party must be heard, and the opinion of the prosecu
tor (if he takes part in the trial) and of the defender of the bond 
must be sought. On all of these matters the judge shall rule by decree 
(cfr. Canon 1786).

$ 2. But if from the inquiry new facts emerge, of which the parties 
may have been ignorant, the faculty is left to them either again to 
summon excused witnesses to testify or to introduce others.

Art. 136. — § 1. In the appraisal of the credibility of the testi
mony, the prescriptions of Canons 1789, 1790, 1791 are to be observed.

J 2. When there is question of a circumstance on which the validity 
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of the marriage depends, more thorough inquiry is to be made into the 
probity of the witnesses which may remove the suspicion of perjury.

§ 3. The fact that the parties to the marriage raise no exception 
against a witness, does not in itself furnish a reason for considering 
his deposition against the marriage as worthy of belief.

Art. 137. — In cases of impotency or non-consummation, unless 
there is from other sources certain evidence of the impotency or non
consummation, each party to the marriage must introduce the so-called 
witnesses septima manus. These are related to the parties by blood or 
affinity, or neighbors of good reputation, or persons otherwise informed 
of the case, who can testify under oath to the probity of the parties to 
the marriage, and especially to their veracity about the matter under 
dispute. According1 to Canon 1759, § 3, the judge may also ex officio 
call additional witnesses (Canon 1975, § 1).

Art. 138. — § 1. Of all witnesses testimony shall be required ex 
officio concerning their practice of religion, probity and credibility; and 
greater credence is to be put in them according as stronger documents 
about the requisites of good faith are had.

§ 2. All testimonies of this nature must be published, unless the 
college of judges decrees otherwise in the case of some of them, which, 
in view of their nature, might cause grave damage (cfr. Art. 130, 1).

Chapter IV

EXPERTS

Art. 139. — In cases of impotency and defect of consent because of 
insanity the opinion of experts must be sought (cfr. Canons 1976-1982).

Art. 140. — § 1. In other cases the opinion of experts must be 
sought, whenever a judgment is to be made which requires special 
skill in some art, for example, if inquiry must be made concerning the 
authenticity of some written document (cfr. Canon 1792).

§ 2. In the case mentioned in § 1, the judge instructor, whether at 
the instance of one of the parties or ex officio, after hearing in each case 
the defender of the bond, shall decide whether there is need of expert 
testimony. If the parties disagree, the judge instructor shall submit 
the matter to the tribunal of judges.

Art. 141. — The experts are to be designated by the presiding judge 
after hearing the defender of the bond, and it rests with him to fix their 
number (cfr. Canon 1793), without prejudice to Art. 150.

Art. 142. — § 1. Those shall be chosen for the office of expert who 
have not only obtained a certificate of fitness from a competent public 
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official, but who are also outstanding by experience in their art and com- 
mendable for religious observance and integrity.

§ 2. Those who according to Art. 119 are barred from giving testi
mony may not be chosen even for the office of expert (Canon 1795, 
§ 2).

$ 3. Those who have any connection with either of the parties are 
also barred from the office of expert.

Art. 143. — In cases of impotency or insanity, those who have 
privately examined the party to the marriage are also excluded from 
the office of expert; in a case of impotency they may (cfr. Canon 
1978), in a case of insanity they must (cfr. Canon 1982), be called 
as witnesses.

Art. 144. — If the experts, before making their report, either be
come suspect, or are found to be unable to fulfill their office, they must 
be replaced by the presiding judge according to Art. 141.

Art. 145. — The experts may be challenged by either or both parties, 
if they are suspected of partiality (cfr. Canon 1796, § 1). In every 
case the presiding judge by his decree shall decide whether the challenge 
is to be admitted or not, and, if it is admitted, he shall substitute an
other in place of the rejected expert according to Art. 141 (cfr. Canon 
1796 § 2).

Art. 146. — The experts must take the oath to fulfill their office 
faithfully and preserve secrecy in the presence of the presiding judge, 
the parties and defender of the bond being summoned to attend.

Art. 147. — § 1. The judge instructor shall specify by decree, after 
hearing the parties and the defender of the bond, each and all of the 
points with which the experts must concern themselves (cfr. Canon 
1799, § 1): for example, whether the insanity is habitual, or whether 
it is transitory, and whether it has admitted lucid intervals; whether 
the impotency is absolute or only relative, whether instrumental or 
functional, whether antecedent or subsequent to the marriage, whether 
perpetual or curable without grave danger to life.

$ 2. In order that the experts may be able to arrive at their judg
ment properly, all the acts of the case which the judge instructor may 
deem necessary or useful must be turned over to them.

§ 3. The parties have the right to suggest questions, which (unless 
the judge instructor, after hearing the defender of the bond, decides 
for a just reason that they must be rejected) the experts in making 
their report must consider.

$ 4. The judge instructor shall also fix the time within which the ex
perts must make the examination and submit their opinions. For a 
reasonable cause this time may be extended by the judge instructor 
himself, after hearing the parties (cfr. Canon 1799, § 2).
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Art. 148. — § 1. The experts must make the examination singly and 
separately; one shall not reveal the outcome of the examination to the 
other; each shall give his opinion in writing; in the report signed by 
his own hand, each shall clearly indicate the ways and means which 
he followed in performing the office entrusted to him, and on what spe
cial arguments his conclusions are based (cfr. Canon 1802).

§ 2. The presiding judge may, for a special reason, decree that the 
examination be performed by the experts in a body. In this case the 
differences of opinion of the experts, if there are any, shall be noted, 
together with the reasons given, in the report (cfr. ibid.).

Art. 149. — If there is question of investigating the authenticity of 
some written document, the disposition of Canon 1800 must be ob
served.

Art. 150. — In cases of impotency: (a) two physicians shall be ap
pointed to examine the man, and they must be admonished that they 
are to use only honorable means to determine the impotency; (2) for 
the examination of the woman, two women are to be appointed if 
available, who have obtained the degree of doctor in medicine and have 
experience, or, with the consent of the woman or by the decision of 
the college of judges, two male physicians, or at least two truly ex
perienced midwives. The examination of the woman must be done with 
full observance of the rules of Christian modesty and always in the 
presence of a respectable matron to be designated ex officio (cfr. Canon 
1979).

Art. 151. — In cases of insanity one or, according to the gravity of 
the case, two physicians shall be appointed, who are especially versed 
in psychiatry. The selection is to be made with caution, so that psy
chiatrists who do not profess sound (Catholic) doctrine in this field are 
excluded.

Art. 152. — After the reports are presented, it is the duty of the 
judge instructor to call the experts to certify their conclusions singly, 
to confirm them by oath, and to answer pertinent questions drawn up 
by the defender of the bond.

Art. 153. — If the experts disagree, the presiding judge may, ac
cording to the norm of Art. 141, appoint another who is regarded as 
more distinguished to give his opinion and confirm it in the manner 
described in Art. 148 and 152.

Art. 154. — $ 1. The court is not bound to follow the judgment of 
the experts, even though their conclusions are in full agreement, but 
must also weigh carefully all the other circumstances of the case (cfr. 
Canon 1804, § 1).

§ 2. In giving the reasons for its decision, the court must declare 
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by what arguments it was moved in either admitting or rejecting the 
conclusions of the experts (cfr. Canon 1804, $ 2).

Chapter V

PROOFS BY INSTRUMENTS OR DOCUMENTS

Art. 155. — In every kind of trial, proof by documents, both pub
lic and private, is admitted (Canon 1812).

Art. 156. — § 1. The principal public ecclesiastical documents are: 
(a) the acts of the Supreme Pontiff, of the Roman Curia and of the Or
dinaries, if they were issued in the exercise of their offices and au
thentic form; also the authentic attestations concerning these acts 
given by them or their notaries; (b) instruments made by ecclesiasti
cal notaries; (c) ecclesiastical judicial records; (d) records of bap
tism, confirmation, ordination, religious profession, matrimony, death, 
which are preserved in the registers of the Curia or parish, or religious 
organization; also written attestations taken from them and drawn 
up by pastors, or Ordinaries, or ecclesiastical notaries, or authentic 
copies of them.

§ 2. Public civil documents are those which are duly considered as 
such according ro the laws of each place.

$ 3. Letters, contracts, wills and any written documents drawn up 
by private persons are classified among private documents (Canon 
1813).

Art. 157. — The documents by which baptism or the reception of 
orders, death, religious profession, marriage, spiritual relationship, and 
dispensation from a canonical impediment are proved, must be ec
clesiastical—that is, drawn up by legitimate ecclesiastical authority 
according to the norm of Art. 156, § 1, (d).

Art. 158. — Unless the parties voluntarily present documents of 
both kinds, it rests with the court by its own authority to inquire care
fully about them and to interrogate the parties or witnesses concern
ing them in the examination.

Art. 159. — § 1. Documents have no force of proof in court, and 
therefore may not be admitted, unless they are originals or authentic 
copies and are deposited at the chancery of the court (cfr. Canon 1819).

§ 2. To be an authentic copy, a document must be handwritten, 
confirmed by the signature of those who are in charge of the archives 
where the originals are kept, or of an ecclesiastical notary, and it must 
bear the seal.

§ 3. For civil public documents a copy is considered authentic, if 
it is drawn up in the form prescribed by the civil laws.
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Art. 160. — Documents in authentic form must be presented and 
deposited in the court, so that they may be examined by the judge and 
the opposing party (Canon 1820).

Art. 161. — Documents deposited at the chancery of the court shall 
be kept by the actuary at the actual seat of the chancery, and they 
shall be studied in the same place by the parties, defender of the bond, 
and the judges themselves.

Art. 162. — $ 1. If any doubt arises about the authenticity of a 
copy of any document, or an exception is taken against it by a party 
or an interested person, the prescriptions of Canon 1821 shall be ob
served.

§ 2. If the doubt or exception deals with the truth of a document, 
an incidental question shall be proposed even ex officio, and all those 
shall be called and examined judicially, to whom the origin and truth 
of the document are presumed to be known.

Art. 163. — § 1. Among private documents of no slight importance, 
especially in cases of force and fear and conditional consent, may be 
letters which the parties either before or after the marriage, but at a 
non-suspect time, sent to each other or to other persons. There must 
be manifest evidence of their authenticity and the time at which they 
were written.

§ 2. The judge instructor shall in good time ask for these letters, 
admonishing the parties that, if they have any, they must present them 
to the court. Those, however, which are submitted by one party must 
be examined by the other.

Art. 164. — Letters, like other private documents, have that value 
which must be estimated from the circumstances and especially from 
the time at which they were written.

Art. 165. — So-called anonymous letters, and other anonymous doc
uments of any kind, per se cannot be regarded even as an indication, 
unless they relate facts which can, and to the extent that they can, be 
proved from extrinsic sources.

Art. 166. — If an excerpt from a document is presented, even 
though it is in authentic form, the other party, and the defender of 
the bond, and the judge instructor ex officio have the right to ask that 
the whole document be presented, either in the original or by authentic 
copy.

Art. 167. — § 1. Whenever a party refuses to hand over a document, 
which he is reported to have and which is presumed to have some value 
in the case, it will rest with the judge instructor, at the instance of the 
party or ex officio, after hearing the defender of the bond, to decide by 
decree whether and how the presentation must be made.

$ 2. If the party still refuses to surrender it, the judge instructor 
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shall submit the matter to the tribunal of judges, whose duty it will 
be to determine what significance is to be attached to the refusal.

§ 3. If a party denies that he has a document, the judge instructor 
may invite him to confirm his denial by an oath.

Art. 168. — If the civil bond has been dissolved by divorce or de
clared null, the judge instructor shall see that the parties present both 
the petition offered in the civil court and the judgment given, and, if 
the case demands it, also the records of the civil trial.

Art. 169. — In assessing the value and credibility of instruments, 
the dispositions of Canons 1814, 1816, 1817 and 1818 shall be ob
served.

Chapter VI

INDICATIONS OR PRESUMPTIONS

Art. 170. — $ 1. A presumption is a probable conjecture about some
thing uncertain. It is a presumption of law, when it is so stated by 
the law itself; it is a presumption of man, when it is made by a judge.

$ 2. A presumption of law is either juris simpliciter or juris et de 
jure (Canon 1825).

Art. 171. — Matrimony enjoys the favor of the law. Wherefore, in 
case of doubt, the marriage is to be considered valid until the contrary 
is proved, without prejudice to the prescription of Canon 1127 (Canon 
1014).

Art. 172. — Before a presumption in favor of the validity of a 
marriage can be had, the doubt (whether of fact or of law) which 
favors the marriage must be prudent, that is, based upon a probable 
foundation.

Art. 173. — The judge shall not make presumptions which are not 
stated by the law, except from a certain and specific fact, which is 
directly connected with the matter under controversy (Canon 1828).

Art. 174. — The place for presumptions of man is chiefly in cases 
which have reference to defect of consent. In order to establish them 
on a firm foundation, it is the duty of the judge instructor to see that 
the circumstances are brought to light which preceded, accompanied or 
followed the marriage.
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TITLE Z

THE PUBLICATION OF THE PROCESS, THE CONCLUSION IN 
THE CASE AND THE DISCUSSION OF THE CASE

Chapter I

THE PUBLICATION OF THE PROCESS

Art. 175. — §1. After the proofs adduced on both sides have been 
well weighed by the defender of the bond, the judge instructor and the 
presiding judge, all the records must be made accessible to the parties.

$ 2. The right of access is given by the decree of the presiding 
judge in which he grants to the parties and their advocates permission • . 
to examine the testimony and all other proofs which are found in the 
records and which have hitherto remained secret. A request may also be 
made for a copy of the record (cfr. Canons 1858 and 1859).

$ 3. By the same decree the presiding judge sets the time (tempus 
utile) 'within which the parties and the defender of the bond may 
present documents and submit arguments by which their own proofs 
and contentions may be strengthened, explained, or completed.

$ 4. The parties still have the right to introduce new witnesses, but 
only according to the norms of Art. 135.

Art. 176. — After the appointed interval has elapsed (or even be
fore, if the defender of the bond and the parties declare to the court 
that they have nothing else to present), the closing of the case may take 
place (cfr. Canons 1984, § 2, and 1860).

Chapter II

THE CLOSING OF THE CASE

Art. 177. — § 1. The closing of the case is effected by the decree of 
the presiding judge, in which it is declared that the prescription of the 
preceding article has been fulfilled and that therefore the case is con
sidered sufficiently developed.

§ 2. The presiding judge shall take care, however, not to publish 
the decree declaring the closing of the case, if he thinks something 
must still be inquired into before the case is to be considered sufficiently 
developed. In such case, after hearing the defender of the bond, he 
shall order that the things still wanting be supplied.

Art. 178.'— § 1. Even after the closing of the case new proofs are 
admitted in these cases, especially if newly discovered documents are 
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presented, or witnesses are produced who because of a legitimate im
pediment could not be introduced during the period of tempus utile 
(cfr. Canon 1861, $ 1, and Art. 135).

§ 2. If the presiding judge believes that the proofs should be ad
mitted, he shall declare so by decree; but if he refuses, recourse may 
be had to the college of judges.

$ 3. When the new proofs have been collected, the parties and the 
defender of the bond shall be notified by the judge instructor, and a 
suitable period of time shall be given to them to examine the proofs and 
challenge them; otherwise, the trial is null and void (cfr. Canon 
1861, § 2).

Chapter III

THE DISCUSSION OF THE CASE

Art. 179. — § 1. After the decree has been issued closing the case, 
the presiding judge shall set a time for the parties or their attorneys, 
as well as for the prosecutor, if he attacked the marriage, to submit 
their defenses or arguments (cfr. Canon 1862, § 1).

§ 2. The defense, signed by the advocate, must be presented to the 
presiding judge, and, with his written permission attached in writing 
at the end of the document, as many copies of it as are necessary shall 
be made.

$ 3. The presiding judge may order the copies to be printed.
§ 4. The advocate may present, together with the defense, a copy of 

the arguments (briefs), and the more important documents.
$ 5. The defenses, presented as above, must be distributed immedi

ately together with copies of the documents, at the direction of the 
court, so that the decision of the case will not suffer delay.

Art. 180. — § 1. When the defense of the parties has been received, 
the defender of the bond, within the time to be designated by the pre
siding judge, shall present his comments.

§ 2. The parties, and the promotor of justice, if he is present, have 
the right to respond to his comments within ten days.

$ 3. The defender of the bond, on receiving the response, may him
self, if he wishes, also use the same right of answering within ten days.

§ 4. The parties shall have the right to answer only once, unless 
for a grave reason the presiding judge shall decide that they are to be 
permitted to do so a second time. However, when the concession is made 
to one party, it is understood to be given also to the other party.

Art. 181. — The time for presenting the comments, defenses, or 
answers may for a reasonable cause be extended by the presiding judge. 
With the consent of all the persons concerned, it may also be shortened 
(cfr. Canon 1862, $ 2).
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Art. 182. — The presiding judge, if he deems it advisable, may re
strict the extent of the defenses even to a fixed number of pages; or
dinarily the defense should not exceed twenty and the answer ten pages 
(cfr. Canon 1864).

Art. 183. — JI. The defender of the bond always has the right to 
be heard last.

J 2. If the defender of the bond does not answer within ten days 
(cfr. Art. 180, J 3), he is presumed to have nothing further to adduce 
and the case may proceed (cfr. Canon 1984).

Art. 184. — Either ex officio or at the instance of a party or of the 
defender of the bond (or, if he is present, of the prosecutor), the pre
siding judge shall also see, where the nature of the case demands it, 
that copies of the acts, even those not printed, do not fall into the bands 
of outsiders, and he may strictly impose this order by decree upon the 
parties, their advocates and proxies.

Art. 185. — The day and hour of the decision, unless they have 
been previously set, must be determined and made known to the parties 
by the presiding judge, in such a way, however, that between the last 
defense and the day of the decision a period of at least ten days must 
intervene.

Art. 186. — JI. The presiding judge, either ex officio or at the in
stance of the defender of the bond or of either party, has the right to 
admit also an oral discussion of the case.

J 2. The oral discussion should be requested after the last answer 
has been presented; in any case within seven days before the time fixed 
for the decision of the case.

J 3. The party who requests the oral discussion shall propose the 
points on which the discussion is to be held.

J 4. The presiding judge must take care that the oral discussion does 
not exceed the limits of reasonable argument, or that the things already 
discussed in the defenses and answers are not uselessly repeated.

J 5. A notary shall assist at the oral discussion, so that, if the pre
siding judge orders or the defender of the bond or a party demands 
and the presiding judge consents, he may at once record a written rec
ord in legal form of the discussions, confessions or conclusions (cfr. 
Canon 1866).

TITLE XI

INCIDENTAL CASES

Art. 187. — An incidental ease is had whenever, after the trial has 
been begun by at least the issuance of the summons, a question is pro
posed by one of the parties or by the prosecutor, if he takes part in 
the trial, or by the defender of the bond, which, although not expressly 



798 PRACTICAL COMMENTARY ON THE CODE

contained in the bill of complaint, nevertheless so pertains to the case 
that it must, as a rule, be resolved before the main question (Canon 
1837).

Art. 188. — $ 1. The judge instructor is bound to satisfy by a de
cree a party who legitimately raises such a question.

§ 2. Against any decree of the judge instructor, the interested party 
may appeal to the tribunal of judges to have an incidental question in
stituted. The recourse, however, must be instituted within ten days from 
the notification of the decree; otherwise, the parties are considered to 
have acquiesced in the decree.

§ 3. The recourse must be presented to the judge instructor from 
whom the decree came; unless he decides that his decree is to be re
voked, he must present the appeal without delay to the court.

Art. 189. — $1. After an incidental question has arisen, the college 
of judges, after hearing the other party and the defender of the bond 
(and, if he is present, the prosecutor), must in the first place decide 
whether the question has any connection with the principal case, and 
at the same time whether it rests on any probable foundation.

§ 2. If these two requirements are verified, the college of judges 
shall either admit the question, or, if it decides that it is not necessary 
to resolve it before the definitive sentence, it shall decree that it shall 
be decided on the day when the court decides the principal case. If, 
however, the two requirements are not verified, the college of judges 
shall reject the appeal (cfr. Canon 1839).

Art. 190. — $ 1. When an incidental question has been admitted, 
the college of judges, after hearing the other party and the defender 
of the bond (and the prosecutor, if he is present), shall first decide 
whether, in view of its nature and gravity, it must be resolved in judi
cial form by an interlocutory sentence, or without judicial form by a 
mere ruling (cfr. Canon 1840, § 1); against this decision of the col
lege of judges, there is no appeal.

§ 2. The college of judges, at the instance of a party or ex officio, 
must demand the intervention of the prosecutor (if he is not already 
present in the trial), when it is evident that the public welfare is en
dangered; it may demand his intervention, if the nature and the diffi
culty of the incidental question make it advisable.

Art. 191. — If the incidental question must be resolved by sen
tence, the doubts or issues must be determined, and those rules must be 
observed which have been decreed for the principal case, with the ex
ception that the time limits set shall be very brief (cfr. Canon 1840, 
$ 2).

Art. 192. — j 1. If the incidental question is to be resolved by a 
ruling, a time limit must be assigned to the parties and the defender 
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of the bond within which to present their reasons in a short written 
memorandum.

J 2. It rests with the college of judges to decide whether an oppor
tunity to answer the memorandum, which the parties and the defender 
of the bond may request, is to be granted to them with a very short time 
limit, or whether an oral discussion is to be held according to the norm 
of Art. 186.

Art. 193. — In the ruling by which the college of judges decides 
the incidental question, the reasons on which it is based in law and in 
fact shall be explained (cfr. Canon 1840, § 3).

Art. 194. — The incidental question and the principal case, if it so 
demands, can be defined by one and the same sentence on their merits.

Art. 195. — Before the principal case is finished, the college of 
judges, for a just reason, can correct or revoke the interlocutory sen
tence, whether on its own accord after hearing the parties, or at the 
instance of one party after hearing the other, and always after seek
ing the opinion of the prosecutor, if he is present, and of the de
fender of the bond (Canon 1841).

TITLE XH

THE PRONOUNCEMENT OF THE VERDICT

Art. 196. — § 1. A sentence (verdict) is a legitimate pronouncement 
by which the judge decides a case proposed by the litigants and tried 
in judicial form. It is called interlocutory (or nisi), if it settles an in
cidental case; definitive, if it settles the principal case.

$ 2. All other pronouncements of the judge are called decrees or 
rulings (Canon 1868).

Art. 197. — $ 1. Before pronouncing any verdict, the judge must 
have moral certitude about the matter to be defined by the decision.

§ 2. This certitude the judge must draw from the acts and proofs 
of the case.

§ 3. Moreover, the judge must weigh the proofs according to his 
own conscience, unless the law expressly declares the efficacy of some 
proof (Canon 1869, 1, 2, 3).

§ 4. If, after diligent examination of the case, the judge cannot at
tain that certitude, he shall pronounce: non constare de matrimonii 
nullitate in casu (cfr. Canon 1869, § 4).

Art. 198. — § 1. After the discussion of the case is finished, on the 
day and at the hour fixed by the presiding judge according to the 
norm of Art. 185, the judges alone, all the court attendants being ex
cluded, shall meet in the seat of the court, unless some special reason 
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makes another place advisable, for the purpose of pronouncing sen
tence (cfr. Canons, 1870, 1871, §1).

§ '2. Each of the judges shall present his written conclusions on the 
merits of the case and the reasons, in fact and in law, for which he 
came to his conclusion: these conclusions shall be added to the acts of 
the case and shall be kept secret.

§ 3. After the conclusions of each have been submitted in order ac
cording to precedence (beginning always, however, with the ponens 
or referee of the case), a moderate discussion shall be held under the 
direction of the presiding judge, especially to establish what is to be 
stated in the dispositive part of the sentence.

§ 4. In the discussion, however, each one has the right to withdraw 
from his original conclusion,' but the reasons must be briefly set down 
in the same written opinion. '

§ 5. But if the judges either do not wish or are unable to arrive at 
the sentence in the first discussion, the decision may be put off to an
other meeting (Canon 1871, $$ 2-5), after issuing the rescript: {(Reso
lutio dabitur in proximo” (the sentence will be given in the next ses
sion). This postponement, however, must not be extended beyond one 
iceek (ibid.).

§ 6. After the decision has been arrived at, the ponens writes it out 
in the form of an affirmative or negative response to the doubt pro
posed, signs it with the other judges, and attaches it to the fascicle of 
the records.

Art. 199. — The notary in charge of the record may communicate 
the decision of the case orally to the parties, and give them a copy of 
the decision, if it is requested, provided the college of judges has not 
decreed that the decision must be kept secret until the formal publica
tion of the judgment; in which case the ponens shall declare it by his 
decree. This communication has no effect as regards the passage of the 
time for instituting appeal.

Art. 200. — $1. The sentence must be issued as soon as possible, not 
later than one month from the day on which the case was decided, un
less the college of judges for a grave reason sets a longer time.

$ 2. The sentence must be drawn up in Latin by the ponens, unless 
perhaps this task was entrusted for a good reason to another of the 
judges in the discussion.

$ 3. The sentence must contain the reasons or motives as they are 
called, both in fact and in law, on which the decisive part of the sen
tence is based, and it must arrange for the expenses of the suit (Canon 
1873, § 1, nn. 3, 4).

$ 4. The motives must be taken by the writer from those which 
each of the judges adduced in the discussion, unless it has been de
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fined by the majority of the judges just what motives are to be given 
(ibid, § 2); all of these, however, must be set down briefly and in or
der.

$ 5. The sentence must be subjected to the examination of each of 
the judges for his approval and signature.

Art. 201. — $ 1. If the college of judges believes that the nullity of 
the marriage is not yet proved from the proofs adduced, but thinks 
that it can be proved by a supplementary hearing, it must pronounce: 
“Dilata et compleantur acta” (Postponed, and let the records be com
pleted), or: “Coadjuventur probationes” (Let the proofs be supple
mented).

§ 2. The instructions for the supplementary investigation are to be 
given secretly after hearing the defender of the bond.

Art. 202. — § 1. The sentence must always be given with the in
vocation of the Divine Name at the beginning.

§ 2. Then it must state in order who was the judge or who were 
the members of the court; who were the plaintiff, defendant, proxy, 
advocate, properly designated by name and residence, the prosecutor, 
defender of the bond, if they have had part in the trial.

$ 3. It must afterwards briefly relate the facts with the pleadings 
of the parties.

§4. The decisive part of the sentence shall follow, preceded by the 
reasons on which it is based.

§ 5. The sentence shall close with an indication of the day and place 
where it was drawn up and with the signature of all the judges and the 
notary (Canon 1874).

§ 6. The decree of execution shall be added (cfr. Canon 1918).
Art. 203. — § 1. The opinions of the judges must not be added to 

the record, nor are they to be sent to the court of appeal, but are to 
be kept in a special secret archive for at least ten years. When that 
time has elapsed, they may be burned.

§ 2. Inviolable secrecy must also be observed about the discussion 
which takes place in the court before the passing of the sentence, and 
also about the votes and opinions expressed therein.

Art. 204. — § 1. The publication of the sentence can take place in 
three ways, either by summoning the parties to hear the reading of 
the verdict made solemnly by the judge sitting in court; or by an
nouncing to the parties that the sentence is at the chancery of the 
court and giving them permission to read it and request a copy of it; 
or finally, where it is the custom, by sending a copy of the sentence to 
the parties through the public mails according to the norm of Canon 
1719 (Canon 1877).

§ 2. At the same time and in the same way the sentence must always 
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be made known to the defender of the bond and the prosecutor, if he 
took part in the trial; it must also be made known to a defendant 
guilty of contempt of court.

§ 3. If a party had a proxy, the sentence may be made known to 
him.

§ 4. The period of ten days for appeal runs from the day of notice 
of the publication of the sentence.

Art. 205. — § 1. A definitive and valid sentence cannot be retracted 
even by unanimous consent of the judges.

§ 2. But if a material error occurs in the text of the sentence either 
in transcribing the decisive part or in relating some fact, the sentence 
itself, after the notification of it has taken place, may be corrected, 
either at the instance of one party (after hearing the other and the 
defender of the bond, however) or even ex officio (after hearing the 
parties and the defender of the bond).

§ 3. If the other party or the defender of the bond objects, the 
petition must be settled by an incidental question (cfr. Canon 1878).

Art. 206. — $ 1. If the case concerning the nullity of the marriage 
was tried on grounds of impotency, and from the acts and evidence, 
in the judgment of the court, proof not of impotency but of non-con- 
summation of the marriage has emerged, then, at the petition of one 
or both parties to the marriage for an Apostolic dispensation, all the 
proceedings together with the opinion of the court itself, confirmed 
by arguments based either on law or especially on the fact by which, 
the impotence being excluded, the non-consummation of the accused 
marriage is proved, shall be sent to the Sacred Congregation of the 
Sacraments, which may use them in passing sentence on the sacramental 
and non-consummated marriage (cfr. Canon 1963, $ 3).

But if, in the judgment of the college of judges, the proofs of non
consummation of the marriage thus far collected are to be considered 
insufficient according to the Rules given by the aforesaid Sacred Con
gregation on May 7, 1923 (cfr. Acta Ap. Sedis, XV, 392 sqq.), those 
proofs shall be completed, and the acts fully developed shall then be 
sent to the Sacred Congregation together with the written opinion of 
the bishop and the comments of the defender of the bond (cfr. Rules, 
n. 3, $ 2, and n. 98).

$ 2. But in so far as there is question of some other source of the 
nullity (e.g., defect of consent, force and fear, etc.), and in the opinion 
of the college of judges the nullity of the marriage cannot be proved, 
but incidentally a very probable doubt concerning the non-consumma
tion of the marriage has emerged, then it will be the right of either or 
both parties to present a petition to the Roman Pontiff for a dispensa
tion from the sacramental but non-consummated marriage; and it is 
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the right of the presiding judge or the judge instructor to institute the 
case according to the norms set down in those Rules. But then all the 
records, together with the opinion of the bishop and the comments 
mentioned above, shall be sent to the Sacred Congregation (cfr. ibid., 
n. 4).

TITLE HU

THE REMEDIES OF THE LAW AGAINST THE SENTENCE

Chapter I

THE COMPLAINT OF NULLITY

Art. 207. — A sentence is incurably null and void when: (a) it has 
been passed by an absolutely incompetent court or not by a legitimate 
number of judges contrary to the prescription of Canon 1576, §1; (b) 
it has been issued to parties, one of whom at least had no right to ap
pear in court; (c) somebody acted in the name of another without a 
legitimate mandate (Canon 1892).

Art. 208. — The nullity mentioned in Art. 207 may be proposed 
after the manner of an exception at any future time, or after the 
manner of a suit before the court which passed the sentence, within 
thirty years from the date of publication of the sentence (Canon 1893).

Art. 209. — A sentence is curably null and void: (a) if there was 
no legitimate summons; (b) if it does not contain the motives or reasons 
for the decision; (c) if it lacks the signatures prescribed by law; (d) if 
it does not bear the year, month, day and place when and where it was 
pronounced (Canon 1894).

Art. 210. — The complaint of nullity in the cases mentioned in 
Art. 209 may be proposed either together with the appeal, within ten 
days, to the court of higher instance, or separately and only as a 
complaint within three months from the date of publication of the 
sentence before the court which passed the sentence (cfr. Canon 1895).

Art. 211. — §1. Not only the parties who think themselves ag
grieved, but also the prosecutor (if he assisted at the trial), and the 
defender of the bond, may enter the complaint of nullity.

§ 2. Indeed, the court itself may ex officio cancel and amend a sen
tence passed by itself within the time limits for acting set down above 
(Canon 1897).

§ 3. But if within the stated time limits neither the complaint of 
nullity has been entered nor the sentence amended, a nullity that 
is curable is considered cured.

§ 4. If the party fears that the college of judges, which passed the
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sentence attacked by the complaint of nullity, may be prejudiced and 
therefore he rightly suspects it, he may demand that other judges be 
substituted in the same seat of trial (cfr. Canon 1896).

Chapter II

APPEAL

Art. 212. — $ 1. The party who thinks himself aggrieved by the sen
tence and the prosecutor (if he took part in the case) have the right 
to appeal, that is, to recur from the court which pronounced the sen
tence to the higher court (cfr. Canon 1879).

§ 2. The defender of the bond, moreover, is bound to appeal within 
the legitimate time from the first sentence declaring the nullity of the 
marriage to the higher court; but if he neglects to do so, he must be 
compelled by the authority of the presiding judge (cfr. Canon 1986).

§ 3. An appeal entered by the defender of the bond avails also for 
the party who defends the validity of the marriage, without prejudice 
to his own right to appeal; on the contrary, an appeal entered by the 
party does not relieve the defender of the bond from the obligation to 
appeal.

Art. 213. — In the conduct of the appeal the court shall be set up 
in the same way as in the first instance (Title II), and it shall proceed 
in the same way (Titles VII-XIII), not omitting the summons and 
joining of issues.

Art. 214. — § 1. An appeal from an interlocutory sentence or an 
interlocutory decree (Tit. XI) may be made to the higher court, only 
when they have definitive force (cfr. Canon 1880, n. 6).

$ 2. The sentence or decree is considered to have definitive force, 
when it imposes a burden which cannot be repaired by the definitive 
sentence: as, for instance, if the sentence or decree refuses to admit 
proofs which may well influence the judgment to be made.

Art. 215. — $ 1. Appeal must be made within the space of ten days 
and prosecuted within one month according to the norm of Canons 1881, 
1882, 1883, and 1884.

$ 2. If a question arises about the right to appeal, the court of ap
peal shall decide it.

Art. 216. — $ 1. Both the defender of the bond and the parties may 
omit the appeal to the intermediate court, if they deem it advisable 
especially in cases of great importance, and may appeal directly to the 
Sacred Roman Rota, or, in the case mentioned in Art. 12, to the Holy 
Office.

§ 2. If either appellant appeals to the above-mentioned courts of
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the Holy See, the appeal must be prosecuted before those courts ex
clusively.

$ 3. So too, a party, who has recurred (tempore utili) to the dio
cesan court of appeal, has the right to ask that the Sacred Roman Rota, 
or in the case mentioned in Art. 12 that the Holy Office, hear his ap
peal, unless the summons has already been legitimately made by the 
diocesan court of appeal (cfr. Art. 85). The same holds also for the 
defender of the bond.

Art. 217. — § 1. Since sentences in matrimonial cases never become 
a res iudicata, the cases themselves can be retried before the higher 
court, not even excepting the cases in which appeal was not made or was 
abandoned or abated.

§ 2. But from two sentences in conformity in these cases it follows 
that further introduction of them must not be admitted, unless new 
and weighty arguments or documents are offered (cfr. Canons 1903, 
1989).

§ 3. It is not required that such arguments or documents be most 
weighty or important and, much less, that they be conclusive, that is, 
such as peremptorily demand a contrary decision; their weight in 
favor of the review of the case must be decided by the court of third 
instance after hearing the defender of the bond.

Art. 218. — § 1. A matrimonial case decided by one court cannot 
be again decided by another court of the same instance, even though 
there are at hand new arguments or documents, but only the court 
of higher instance, after previous appeal, can estimate them (Commit
tee, July 16, 1931).

§ 2. This disposition must be so understood that it takes effect when 
there really is question of the same case, that is, concerned with the 
same marriage and the same cause of nullity.

Art. 219. — § 1. If, while the suit is pending, another source of 
nullity is adduced, decision must be made as to whether it must be ad
mitted according to the ordinary norms of competence; if it is admit
ted, the rest of the rules for the organization of the case shall be 
observed.

§ 2. But if this new source of nullity is adduced in the appeal and, 
without opposition from anyone, is admitted by the college of judges, 
it must be decided as in the first instance.

Art. 220. — After a second sentence which has confirmed the nullity 
of the marriage, if the defender of the bond in the court of appeal 
conscientiously believes that no further appeal should be made, the 
parties have the right to contract new marriages after the lapse of 
ten days from the declaration of the sentence (Canon 1987).

Art. 221. — $ 1. If, after the second sentence in favor of the nullity 
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of the marriage, the defender of the bond decides according to his con
science to appeal to the court of third instance, he must proceed ac
cording to the norm of Art. 213.

§ 2. But the defender of the bond of this court of higher instance 
may according to his conscience prosecute or abandon the interposed 
appeal.

$ 3. However, in case of its abandonment, the parties have the right 
to proceed to new marriages after receiving notification of the decree 
by which the college of judges ruled that the appeal must be regarded 
as abandoned (cfr. Canon 1886) or abated (cfr. Canons 1736 and 
1737).

Art. 222. — $ 1. If from authentic documents there is proof that, 
while the case was pending and the sentence not yet pronounced, either 
of the parties to the marriage died, the acts shall be deposited in the 
archives and the court shall not proceed to a decision of the case, un
less the other party to the marriage or an heir of the deceased insists 
for grave reasons—as, for instance, to legitimize the offspring born of 
the possible attempted marriage or to acquire an inheritance (cfr. 
Canon 1972). In these cases the persons mentioned may both enter 
and prosecute an appeal.

$ 2. But the defender of the bond, after the death of either or both 
of the parties to the marriage, has neither the duty nor the right to 
enter or prosecute the appeal mentioned in Canon 1986.

Art. 223. — If either or both parties to the marriage after the first 
or second affirmative sentence declaring the nullity of the marriage, 
from which an appeal is made, attempts marriage, it will rest with the 
college of judges to decree ex officio, or at the instance of the defender 
of the bond, a prohibition of the exercise of the right, according to 
Canon 1672, $ 3, until the definitive sentence has been passed.

TITLE XIV

PROCEDURE AFTER THE DECLARATION OF THE NULLITY 
OF THE MARRIAGE

Art. 224. — After the twofold sentence declaring the nullity of 
the marriage has been announced to the parties according to the pre
scription of Art. 204, § 1, and the defender of the bond has made no 
appeal within ten days, the presiding judge is bound to notify the 
Ordinary of the place where the marriage was celebrated (cfr. Canons 
1987 and 1988).

Art. 225. — § 1. The Ordinary of the aforesaid place is bound to 
enjoin as soon as possible the rector of the parish where the celebra- 
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tion of the marriage is entered in the parish books, that he enter a 
record of the sentence of nullity and of any prohibitions imposed (e.g., 
in cases of impotency), and also in the record of baptism, if one or 
both of the parties to the marriage were baptized in that parish.

§ 2. Moreover, the rector of the parish is bound to enter the sen
tence of nullity and any prohibitions imposed in the aforesaid record 
immediately, and, if one or both parties were baptized elsewhere, to 
notify the pastor or pastors of the place of baptism of the sentence of 
nullity and of any prohibitions imposed, so that they may enter them 
in the record of baptism; and as soon as possible he must inform his 
own Ordinary that these things have been done.

TITLE XV

PROCEDURE IN EXCEPTED CASES

Art. 226.— Whenever there is question of an excepted case accord
ing to the norm of Canon 1990, the officialis, after hearing the parties 
to the marriage (if they appear) and weighing the matter, shall see 
whether there is proof of the existence of the impediment or, in other 
words, of the nullity of the marriage from a certain and authentic 
document which is subject to no contradiction or exception. If it seems 
to him that there is proof of this, and with like certainty or in some 
other legitimate manner (Committee, April 16, 1931) it is apparent 
that no dispensation from it has been granted, he shall report the case 
to the Ordinary.

Art. 227. — § 1. The Ordinary acting as judge, after the parties 
have been in every case summoned and heard, and after seeking the 
opinion of the defender of the bond and the prosecutor (if he at
tacked the marriage or if the Ordinary believes that he should hear 
him), may according to his own prudent judgment declare the nullity 
of the marriage by sentence, setting down briefly the reasons for it 
both in law and in fact.

§ 2. But if the Ordinary judges that all the requirements of Canon 
1990 are not verified, permitting him to act upon the nullity of the mar
riage as an excepted case, he shall remand the case to the diocesan 
court which shall then proceed according to the norm of Titles V sqq.

Art. 228. — If the Ordinary is absent or impeded, the sentence 
mentioned in the preceding article may be given by the officialis by 
special mandate of the Ordinary.

Art. 229. — § 1. Against this sentence of the Ordinary or the o/- 
ficialis, declaring the nullity of the marriage, the defender of the 
bond, according to the norm of Canon 1991 (that is, if he prudently
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thinks that the impediment is not certain or that a dispensation from 
it was probably given), may appeal to the court of second instance, to 
which the acts are to be sent, and which is to be notified in writing that 
there is question of a case excepted in virtue of Canon 1990.

§ 2. The same right belongs to the prosecutor, if he was present, or 
to the party who feels himself aggrieved by the aforesaid sentence.

Art. 230. — The court of second instance shall decide, as in Art. 
227, whether the sentence must be confirmed or whether it must be 
handled according to the ordinary procedure of the law; in the latter 
case it shall send the acts back to the court of first instance (cfr. Canon 
1992).

Art. 231. — § 1. If a person was certainly held to the canonical 
form of the celebration of marriage, and contracted only a civil mar
riage, or entered marriage before a non-Catholic minister, or if apos
tates from the Catholic faith were united civilly or in another rite 
while in apostasy, neither judicial formalities nor the intervention of 
the defender of the bond is required in order to have proof on their 
free state; but rather these cases are resolved by the Ordinary himself, 
or by the pastor after consulting the Ordinary, in the investigation be
fore the celebration of marriage mentioned in Canon 1019 sqq.

§ 2. But if any doubt remains concerning the conditions set down in 
n. 1, the question must be decided by the ordinary judicial procedure.

TITLE XVI

JUDICIAL EXPENSES, GRATUITOUS LEGAL SERVICE OR 
REDUCTION OF JUDICIAL EXPENSES

Art. 232. — The parties must be compelled to pay something under 
title of judicial expenses, unless they are excused from this obligation 
by the concession of gratuitous legal service (cfr. Canon 1908).

Art. 233. — Every court shall have a list and scale of taxes, drawn 
up by the Provincial Council or a meeting of the bishops, in which it 
shall be defined what must be paid by the parties for each judicial act, 
and what shall be the fees to be paid by the parties for the work of 
the attorneys and proxies; what fees must be paid for translations and 
transcriptions; the fees to be paid for examining these and certifying 
them; and for copying documents from the archives (cfr. Canon 
1909, § 1).

Art. 234. — The court, however, shall see: (1) that the judicial 
expenses are not excessively increased by unnecessary or useless acts; 
(2) that the parties are not unduly burdened by the fees and ex
penses of experts, which must be fixed by the presiding judge according
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to the customary rates of the civil courts for similar services; (3) that 
the proxies do not demand from the parties any fees and expenses ex
cept those approved in the lists of the court, so that, if a party asks 
what payments are to be made, the presiding judge can fix them by 
decree.

Art. 235. — JI. To provide for the judicial expenses, fees of the 
experts if they are employed, and the compensation of the witnesses, 
the presiding judge may decree that a suitable sum of money be de
posited in the treasury of the court: which money, if it seems advisable 
to the presiding judge, while the suit is pending, is to be increased.

J 2. Although this money is usually deposited by the plaintiff, if the 
other party intervenes in the case, it will rest with the presiding judge 
to determine whether and in what amount a deposit must also be made 
by this other party.

J 3. A peremptory time limit for the depositing of the money may 
be fixed for a party who refuses to do so.

Art. 236. — JI. It rests with the college of judges to decide in the 
definitive sentence whether the expenses must be paid only by the 
plaintiff or also by the other party whenever he was present in the case, 
and to define the proportionate amount of payment each party shall 
pay.

J 2. The poverty of the losing party must be considered in decree
ing the payment of the expenses.

J 3. There is no strict appeal from a pronouncement about the ex
penses; but a party who thinks himself aggrieved may enter an 
objection within ten days before the same judge, who may reconsider 
the matter and amend or modify his ruling on the costs (Canon 1913, 
M).

J 4. Appeal from a sentence on the principal case includes an ap
peal from the ruling on the costs (ibid., J 2).

Art. 237. — JI. If there is evidence of his true poverty and that 
his case has some foundation, gratuitous legal service must be granted 
by the college of judges to the plaintiff, and an advocate assigned to 
him by the presiding judge. The defendant, too, can obtain this 
favor, whenever for very grave reasons the college of judges shall 
judge it advisable to grant it.

J 2. If a party is not entirely poor, but merely unable to bear the 
ordinary expenses of the suit, he may obtain a reduction of them, but 
in this ease the advocate is always to be assigned c.c officio.

Art. 238. — JI. One who wishes to obtain exemption from the 
ordinary fees or their reduction, must present a petition to the pre
siding judge, adding documents by which he clearly shows what his 
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economic standing is. At the same time he must prove that, in entering 
suit, he is not prosecuting a futile or rash case.

§ 2. The presiding judge, before granting gratuitous legal service 
or a reduction of the costs, shall seek the opinion of the prosecutor 
and the defender of the bond, sending them the petition and docu
ments, and, if he deems it necessary, he shall also seek other, even 
secret, information (Canon 1915).

Art. 239. — After total or partial exemption from the judicial ex
penses has been granted, if later in the course of the trial it is ap
parent either from the acts or from new documents that the alleged 
poverty or presumed just case is not had, the college of judges either 
ex officio or at the instance of the defender of the bond or of the prose
cutor must revoke the exemption or reduction.

Art. 240. — § 1. An advocate designated for gratuitous legal service 
cannot withdraw from fulfilling this task, except for a reason approved 
by the presiding judge; otherwise he may be punished by the presiding 
judge with a suitable penalty, which the college of judges may even 
extend to suspension from office (cfr. Canon 1916, § 1).

§ 2. Moreover, if the advocate does not fulfill his task with due dili
gence, he shall be recalled to its observance by the presiding judge 
either ex officio or at the instance of the defender of the bond (or of 
the prosecutor, if he takes part in the case).

DOCUM. II

RULES TO BE OBSERVED IN THE INSTITUTION OF 
CASES OF RATIFIED AND NON-CONSUMMATED 

MARRIAGE *

Chapter I

THE COMPETENT FORUM

Art. 1. — The Sacred Congregation of the Sacraments has the ex
clusive competence to investigate the fact of non-consummation of mar
riage and the existence of a just cause for granting a dispensation 
(Canons 249, $ 3, 1962).

Art. 2. — No inferior judge can institute proceedings in cases of 
dispensation from valid unconsummated marriage, unless the Holy See 
has authorized him to proceed (Canon 1963, § 1).

* Instruction of the Sacred Congregation of the Sacraments, May 7, 
1923; Acta Ap. Sedis. XV, 389 sqq. .



APPENDIX IX 811

Art. 3. — § 1. If, however, a competent judge has by his own au
thority conducted a trial to establish nullity of marriage from the 
impediment of impotency, and in the course of the trial not impotency 
but non-consummation of the marriage was proved, all the acts of the 
case shall be forwarded to the Sacred Congregation of the Sacraments 
with the petition of one or both parties for an apostolic dispensation, 
and this Sacred Congregation may use these documents to arrive at a 
decision on the matter of non-consummated marriage (Canon 1963, 
§ 2).

§ 2. If the proofs regarding the question of non-consummation are 
not regarded as sufficient according to the norms of this Decree, they 
should be completed and the whole record sent to this Sacred Congre
gation.

Art. 4. — Similarly, if in a trial in the court of first or second in
stance regarding the nullity of marriage for some other cause (e.g., 
lack of consent, force and fear, etc.), the nullity cannot be proved, but 
there emerges incidentally a very probable doubt as to the consumma
tion of the marriage, it is then the right of one or both parties to pre
sent a petition to the Supreme Pontiff for a dispensation from ratified, 
non-consummated marriage; and then, without need of asking the Sa
cred Congregation for the customary delegation of power, the judge is 
authorized by this very prescription to institute proceedings according 
to the rules herein prescribed.

Chapter II

PETITION FOR THE DISPENSATION

Art. 5. — § 1. The married parties alone have the right to ask for 
a dispensation from unconsummated valid marriage (Canon 1973).

§ 2. Because of the peculiar character of this process, it is proper 
that the party asking for the dispensation be called, not the plaintiff 
(actor), but the petitioner (orator), and that the other party to the 
case be called the summoned party (pars conventa), unless the latter 
joins the other party in asking for the dispensation.

Art. 6. — § 1. The petition, which must be always addressed to the 
Roman Pontiff and submitted to the Sacred Congregation, should con
tain a complete and accurate statement of the facts and all the reasons 
which might make the granting of the dispensation advisable (Const. 
Dei miseratione, n. 15), and should contain the date (day, month and 
year) of the petition, and the diocese in which the petitioner or peti
tioners are residing.

$ 2. The petition should contain an accurate statement of the facts 
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and should be written, if possible, and signed by the petitioner him
self.

Art. 7. — Although it is the privilege of any member of the Church 
to send such a petition to the Holy See, it is preferable and always ad
visable that it be forwarded through the proper Ordinary, who should 
add his own comments.

Art. 8. — § 1. The proper Ordinary is the Ordinary of the place 
where the marriage was celebrated, or in which the petitioner has a 
domicile or quasi-domicilc, or, if the petitioner is illegitimately sepa
rated from the summoned party, in the place in which the latter has a 
domicile or quasi-domicile, provided he is a Catholic (Canon 19G4).

§ 2. The petitioner may, however, have recourse to the Ordinary of 
the diocese where he is actually staying, who may accept the petition 
and send it to the Sacred Congregation, especially if many of the 
witnesses to be heard live in his own diocese.

Art. 9. — $ 1. In order that the Ordinary may add his information 
with a sufficient knowledge of the facts, he may investigate the cir
cumstances and persons, but he may not conduct a proper trial with in
terrogation of the parties and witnesses in the form of a canonical 
process.

§ 2. If it happens that a dispensation is sought by the non-Catholic 
party, the Ordinary may likewise transmit this to the Sacred Congrega
tion; but he should add necessary and suitable explanations as to the 
grounds of the petition, the personal qualities of the petitioner, and 
other pertinent circumstances.

Art. 10. — § 1. When he has sufficient knowledge of the facts and 
of the persons, the Ordinary shall try to reconcile the parties with each 
other, and to prevent conjugal relations from being broken off, using 
the offices of prudence and pastoral charity and whatever arguments 
may be most opportune, unless the circumstances convince him that 
such an attempt would be utterly useless.

$ 2. Not only may Ordinaries use the efforts of pastors with ad
vantage, but pastors themselves, when they have information regard
ing discords and difficulties in conjugal life, in so far as prudence 
shall suggest in individual cases, should offer counsel and exhortations, 
lest the way be opened to the breaking off of conjugal life.

Art. 11. — § 1. If it is evident from the petition itself, or from the 
proceedings or from other investigations according to n. 9, that the 
spouses prevented the consummation of the marriage by means of 
the detestable vice of onanism, then the petitioner or both parties, if 
they sought the dispensation together, are to be warned that the ease 
cannot be begun or allowed to proceed.
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§ 2. But if the petitioner declares that he did not participate in the 
crime, but only tolerated the depraved morals of the other party, or 
even if he confesses that he was not guiltless but shows that now the 
situation has come to such a pass that restoration of the conjugal life 
would not be possible, and, being sincerely repentant, solemnly prom
ises that he will not be guilty of this wicked practice in any other mar
riage he may contract, then the judge may refer the matter to the 
Sacred Congregation.

Art. 12. — If the Sacred Congregation, after it has received the 
petition, judges that it should be granted, it usually grants to the local 
Ordinary who recommended the petitioner delegation to draw up the 
case according to these rules, and with suitable instructions.

Chapter III

THE ORGANIZATION OF THE COURT

Art. 13. — The Ordinary, after he has been empowered by the Sa
cred Congregation to institute the process on the alleged non-consum- 
mation of a marriage, shall organize a court as soon as possible, using 
officials of his own Curia, or choosing and taking others, whomever he 
chooses, unless this is forbidden in the rescript of delegation, provided 
such men are gifted with the qualities prescribed by law for their re
spective offices (Canon 1607, § 1).

Art. 14. — The Ordinary, whenever he exercises the power of sub
delegating, must do so in writing, mentioning the delegation given by 
the Apostolic See with the added power of subdelegating, noting 
the names of the spouses whose marriage case is under consideration, 
and giving the instructions, if any were expressed by this Sacred Con
gregation.

Art. 15. — In the same or in another act, likewise done in writing, 
the Ordinary shall appoint a defender of the bond and a recorder, who 
must have the qualities required by law (Canon 1589, § 1); unless he 
shall have committed the choice of extraordinary officials to the sub
delegated person, who, if this is not the case, must use the officials of 
the diocesan Curia (Canon 1607, § 2).

Art. 16. — § 1. The Ordinary, although delegated to draw up a 
case by the Apostolic See, or the subdelegatcd judge shall not under
take a case in which he has any personal interest by reason of con
sanguinity or affinity, by reason of guardianship or administratorship, 
intimate friendship or great enmity, to make money or avoid personal 
damage, or in which he had previously acted as advocate or proxy 
(Canon 1613, $ 1).
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§ 2. Under the same circumstances, the defender of the bond must 
also refuse the office (Canon 1613, § 2).

Art. 17. — § 1. An Ordinary who has declined to draw up a case 
because of a legitimate exception of suspicion, must either subdelegate 
a judge, if he has the power, or refer the case to the Sacred Congre
gation.

$ 2. If an exception of suspicion is raised against the subdelegated 
judge, the Ordinary shall either rule on the exception or subdelegate 
another judge, if he has this power, or refer the matter to the Sacred 
Congregation (Canon 1614, § 2).

Art. 18. — In setting up the court, or in the whole course of the 
case, the Ordinary or judge, according to the norm of n. 15, may 
choose other equally suitable men to exercise the office of judge or 
that of the other officials, when those first chosen are legitimately im
peded or found suspect. When the work of these substitutes begins 
during the course of the case, their substitution should be recorded and 
the reason therefor; and it -will be advisable that they sign themselves 
as substitutes, and be denoted as such in the record.

Art. 19. — With the exception of the bishop when he personally 
fulfills the office of judge instructor, all those who constitute the court 
must take an oath in the first session to fulfill their duty rightly and 
faithfully and to preserve secrecy.

Chapter IV

DUTIES OF THE JUDGE AND OFFICERS OF THE COURT

Art. 20. — It is the duty of the judge, after the institution of the 
process has been legitimately committed to him, to begin the judicial in
quiry into the alleged non-consummation of the marriage, according to 
the rules herein laid down. The investigation is to be made about every
thing which proves or disproves the consummation. The particular 
arguments used to detect truth in these cases are the following: (a) 
the sworn confession of both parties; (b) witnesses “septimee manus” 
for both sides; (c) physical examination by experts; (d) authentic 
documents, even extrajudicial, of any kind (such as letters), and like
wise judicial acts of civil courts, when they are pertinent; (e) infer
ences and presumptions.

Art. 21. — The judge is in charge of the proceedings. It is there
fore his duty: (a) to convoke the court and determine the time of the 
sessions; (b) to summon the defender of the bond, the parties, and the 
witnesses to appear in court; (c) to appoint physicians and midwives, 
after consulting the defender of the bond, if a physical examination is 
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to be made; (d) to interrogate the parties, the witnesses, and the 
experts with the questions proposed by the defender of the bond and 
any additional ones presented by him ex officio; (e) to make the de
cisions which seem to him prudent and wise to get at the truth of the 
facts.

Art. 22. — § 1. The judge shall admit or reject the motions of the 
petitioner or of the summoned party asking for the producing of the 
witnesses, or their interrogation, or for other evidence, or for any other 
act of the trial, and in his decision, if the matter is of sufficient impor
tance, he shall explain briefly the reasons for rejection or admission.

§ 2. A party who feels himself aggrieved by a decision of a judge 
may apply to the judge to revoke or correct his decision (Canon 1841); 
but there can be no appeal, except by recourse to the Ordinary, if he 
himself is not the judge.

Art. 23. — If a party or witnesses do not belong to the diocese or 
dwell outside the diocese, and these cannot without grave inconvenience 
come to the court when the case is tried, the judge shall ask the Ordi
nary of their diocese to set up a court and call the party and the wit
nesses, examine them and obtain the necessary documents, according 
to the interrogations drafted by the defender of the bond at the com
mand of the judge instructor, and transmitted by the judge himself, 
with suitable instructions included if the case so requires (Canons 1570, 
§ 2, 1770, § 2, n. 3). The Ordinary thus requested shall, observing the 
prescriptions of the law, send to the judge the record made by him
self or by another.

Art. 24. — § 1. When a party or witnesses live in the diocese, but 
in places which, on account of the size of the diocese or the difficulty 
of the terrain or the lack of roads, are so remote from the court that 
they are not able, without considerable expense and great loss of time, 
to present themselves to the judge or to the judge instructor, the de
fender of the bond, or the notary, they must be interrogated, if possi
ble, by the pastor or by a worthy and suitable priest, delegated by the 
judge instructor, who is nearer the party or witness (Canon 1770, 
$ 2, n. 4).

§ 2. To this delegate must be transmitted, along with letters of dele
gation, the interrogations to be made and pertinent instructions. The 
delegate shall, by authority given him in his letters, choose two officials, 
one to be defender of the bond (who must be a priest) and the other to 
be a notary, (who may be a layman, provided he is trustworthy), so 
that the examination of the party or the witnesses may be legally car
ried out and placed in the record.

§ 3. The delegated priest must take an oath before the notary to 
fulfill his duty rightly and faithfully and to preserve secrecy, and the 
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defender of the bond and the notary must do the same before the dele
gated priest; and this must be set down in the record.

$ 4. If the delegate cannot secure a priest to act as defender of the 
bond, he should note this in the records and then himself make the in
terrogations or do other necessary things ex officio; moreover, if there is 
no one to act as notary in partly settled or wholly unsettled regions, 
the judge himself, making a note of this, shall take the testimony, mak
ing the due entries.

Art. 25. — In order to be able to determine the weight of each one’s 
testimony, the judge should never omit to inquire into the uprightness 
and credibility of the individuals called in the trial or about to be 
called, and to this end they are to exhibit testimonial letters from their 
pastors; if these cannot be had, other documents must be obtained 
from the Curia. All these particulars must be carefully recorded.

Art. 26. — If it happens that the summoned party or a witness 
called by a party, or called ex officio, or an expert does not appear at 
the trial, mention should be made of this in the record, together with 
at least the probable cause of his non-appearance (e.g., if it was a 
matter of impossibility, or disobedience, or contumacy). And if it is a 
matter of contumacy, this should be declared (Canon 1843) and the 
necessary documents placed in the record. If the person to be examined 
has died, the death certificate should be included in the record, unless 
the fact of his death is sufficiently evident without this.

Art. 27. — $ 1. The presence of the defender of the bond is re
required in the trial regarding non-consummation of marriage and 
regarding causes for dispensation sought super rato: if he is not sum
moned, the proceedings of the trial are invalid, unless he was present 
without being summoned (Canon 1587, § 1).

§ 2. If, after he is legitimately summoned, the defender of the bond 
is not present for some of the proceedings, the proceedings are valid, 
but afterwards they must be submitted to his examination, so that he 
may be able to propose, in word or in writing, anything he thinks nec
essary or opportune.

Art. 28. — It is the duty of the defender of the bond: (a) to be 
present for the examination of the parties, the witnesses, and the ex
perts; (b) to present to the judge closed and sealed interrogatories, to 
be opened by the judge during the examination and proposed to the 
parties, witnesses, or experts; (c) to suggest to the judge new ques
tions arising from the examination; (d) to weigh the items of testi
mony proposed by the parties, and to contradict them when necessary; 
(e) to examine documents submitted by the parties; (f) to offer by 
word and by writing arguments tending to prove the consummation of 
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the marriage; (g) to set forth all those things which he thinks will be 
useful to safeguard the marriage bond (Canon 19G8).

Art. 29. — It is the light of the defender of the bond; (a) to inspect 
the acts at any time and at any stage of the ease; (b) to ask for more 
time to complete his pleadings, the same to be granted at the discretion 
of the judge; (c) to be so informed of all the proofs and allegations 
that he has an opportunity to prepare his objections; (d) to ask that 
other witnesses be summoned, or that the same be recalled for examina
tion even though the trial has been finished, and to submit new argu
ments; (e) to demand that other documents which he suggests be 
drafted, unless the judge dissents; in this case, if the judge is not him
self the Ordinary, the defender of the bond may appeal to the Or
dinary (Canon 1969).

Art. 30. — The chief duty of the recorder, who acts as notary, is to 
attend to the drawing up of the record, to guard it faithfully from 
becoming public property, and to make transcripts and certify them.

Art. 31. — Both the judge instructor and the defender of the bond 
shall see that a party or witness or expert answers the question put 
to him in all its parts. If it is sometimes difficult for a party or witness 
or expert to keep the whole question in mind, let it be given to him in 
parts, so that he can give an easier and fuller answer. The judge, 
after hearing the defender of the bond, may assign an assistant to the 
notary, who Anil help to write down the proceedings and to make tran
scripts. Like the other officials of the court, he must, from the moment 
of his appointment, take an oath to carry out his duty faithfully and 
keep secrecy.

Chapter V

THE BEGINNING OF THE TRIAL AND THE SUMMONS

Art. 33. — § 1. If everything cannot be completed in one meeting, 
the trial is divided into sessions; that is, as often as the court is legiti
mately convoked by the judge to carry on its business, there is a dis
tinct session.

§ 2. Unless the case is concluded, mention must be made of the de
cree of the judge by which one session is closed and another is sched
uled, or will be scheduled at an opportune time.

Art. 34. — § 1. In the first session, the court is convened and closed 
if some of its officials are lacking. In this session the judge presents: 
(a) the letter of the Sacred Congregation of the Sacraments in which 
the Ordinary is empowered to institute the trial; (b) the letter of the 
Ordinary, subdelegating the office of judge, unless the Ordinary him
self is judge; (c) the appointment of the defender of the bond and of 
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the notary already made by the Ordinary, or already made or to be 
made in this session by the judge himself by power of special delega
tion; (d) the choice of substitute officials; (e) the petition of the party 
opening the inquiry; (f) finally, the oath is taken, according to n. 19.

§ 2. These acts are proper to the first session, but others also may 
be taken up in it, and the whole case may be completed, if such proves 
possible (which does not often happen); in the remaining sessions, 
therefore, the persons forming the court meet for the specific acts of the 
trial. They meet on the day and in the place determined in the previous 
session, unless the judge prefers to state that the session will be held 
on a day and in a place to be determined and announced later.

Art. 35. — The judge must summon anyone who is to be examined 
several days before the trial, and also the defender of the bond and the 
notary, unless they received an invitation in the previous session, as 
stated in n. 34, § 2.

Art. 36. — The summons of a party or a witness is made by letter 
after the manner of an invitation, but it is preceptive. This letter con
tains: (a) the command of the judge to appear; (b) the name, surname 
and place of residence of the person summoned; (c) the judge before 
whom he is ordered to appear; (d) the place and hour of the hearing; 
(e) the reason why he is called, sufficiently signified or at least indi
cated in general terms; (f) the signature of the judge and the notary 
and the court seal.

Art. 37. — The sealed summons shall be entrusted to the messenger 
of the Curia to prevent its becoming public knowledge, and he shall 
serve it privately and personally. A copy of the summons is to be kept 
in the record (Canon 1716).

If the messenger cannot serve the summons on account of the dis
tance or any other cause, a copy of the summons, by order of the judge, 
may be sent by mail, provided it is registered and a return receipt is 
requested; or it may be forwarded in any other way which is safest 
in view of local laws and conditions (Canon 1719). If the messenger 
has served the summons personally, he shall report this to the judge 
in writing by signing at the bottom of the copy of the summons kept 
in the record; if the notification was sent through the mails, the post 
office receipt shall be kept in the record.

Art. 38. — § 1. Whenever, after diligent inquiry, the summoned 
party, or a witness, if he is indispensable, cannot be found, the sum
mons may be served by publication. This the messenger does by post
ing a copy of the summons at the door of the Curia as a notice, to be 
left there for a time determined by the prudence of the judge, and by 
inserting a notice of the summons in some public newspaper. If both 
cannot be done, either one will suffice (Canon 1720).
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J 2. If the summoned party refuses to appear, the judge is to de
cide whether to renew the summons (Canon 1843, § 2), or whether 
other means would be more opportune and efficacious, as for instance 
the intervention of a personal friend or of someone in authority. It 
would be prudent to abstain for the most part from coercive measures 
in overcoming contumacy.

§ 3. The judge shall decide whether the non-appearance and con
tumacy of a party or a witness can be supplied by other witnesses who 
are informed on the subject on which they were to be questioned.

Chapter VI

the oath to be taken by the parties, witnesses
AND EXPERTS, AND THE INTERROGATIONS

TO BE MADE

Art. 39. — Before interrogating anyone called into the trial, the 
judge shall require him to take an oath on the Holy Gospels that what 
he is about to say is true.

If the person summoned refuses to give testimony under oath, and 
the judge instructor feels that his testimony will be useful for the de
tection of the truth, he may excuse him from the oath, making mention 
in the record of his refusal to take it and the reason.

Art. 40. — When he administers an oath to a party, witness, or 
expert, the judge shall, in so far as conditions warrant, remind him of 
the sanctity of the act and the grave crime involved in making a false 
oath; he shall mention also the special gravity of the oath in the mat
ter at hand and the deplorable effects of perjury, according to those 
things which are noted in the decree; likewise, if it seems opportune 
for the type of persons involved, he should admonish the person of the 
penalties incurred in the Church by those who take false oaths in court. 
The penalties incurred by those who violate an oath are: (a) personal 
interdict, if the perjurer is a layman; (b) suspension, if he is a cleric 
(Canon 1743, § 3).

The judge is not to impose these penalties, however, wi th out con
sulting the Ordinary.

Art. 41. — The examination is to be made by the judge, assisted by 
the defender of the bond and the notary. In the examination, the ques
tions are not to be asked by anyone but the judge, or by someone tak
ing his place. Therefore, if the defender of the bond desires the 
witness to answer additional questions, he must not ask these of the 
witness, but present them to the judge, or his substitute, who will ask 
them (Canon 1773, 1-2).
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Art. 42. — The questions to be asked are divided into general and 
particular. The former inquire into the general circumstances of the 
person—that is, his name, surname, place of birth, age, religion, state 
in life, domicile, and connection with the parties in the case; these 
must always be asked of everyone, unless the judge thinks that one or 
other should be omitted in a particular case. The latter or particular 
questions are put to obtain the truth about the fact of non-consuin- 
mation and the grounds for dispensing. Besides, the witness must al
ways be asked the source of his information—that is, whence, when 
and how he obtained knowledge of the things which he asserts (Canon
1774) .

Art. 43. — § 1. The questions should be brief, not ‘‘leading ques
tions,” nor complicated, but pertinent to the case, accommodated to the 
intelligence of the witness, and expressed in ordinary language (Canon
1775) .

§ 2. The parties, witnesses, and experts shall answer orally. They 
are not to be forewarned about the questions, nor permitted to read 
what they have to say, unless the judge thinks it opportune in some 
particular case to permit the interrogated party to read some impor
tant document which may help his memory or prove his statements 
(Canons 1776-1777).

Art. 44. — $ 1. The testimony of the party, witness, or expert is to 
be committed to writing by the notary, not only in substance, but even 
in its actual wording (Canon 1778).

§ 2. If the actual words cannot be written down, either because they 
were spoken too fast or because they were not correct and logically 
coherent, the judge shall dictate the answer to be recorded.

§ 3. The notary shall not repeat the questions already contained in 
the record; but he shall mark the answers in order with the number of 
the corresponding questions; he should take down verbatim the ques
tions that are added ex officio.

Art. 45. — The notary shall note accurately every occasion when an 
oath is taken, and, in general, he shall record everything worthy of 
note that may happen during the examinations of the witnesses (Canon 
1779).

Art. 46. — Before a party, witness, or expert leaves the stand, he is 
to read what the notary has written down as his oral testimony, and he 
has the right to add, withdraw, correct, and vary what he wishes. When, 
however, he says that he has nothing further to declare or change, lie 
is once more to swear to the truth of what he has testified and that he 
will preserve secrccx. Then he shall be ordered to sign his testimony, 
and after him the judge, defender of the bond, and notary shall also 
sign (Canon 1780, 1-2).
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Art. 47. — § 1. The petitioner or the summoned party can be re
called for examination either at the request of the other party or of the 
defender of the bond, or by the judge ex officio after consulting the 
defender of the bond; and the parties may even be confronted with 
each other, if this is useful and the danger of discord and scandal is 
removed.

§ 2. The witnesses and experts may likewise be recalled for exami
nation, either at the demand of the parties or the defender of the 
bond, or by the judge ex officio after consulting the defender of the 
bond, and they may be questioned about previous testimony, or about 
new facts or disputes arising in the course of the trial (Canon 1772).

§ 3. Whenever the parties demand this recall of a witness, it is left 
to the discretion of the judge to reject or grant the petition, after con
sulting the defender of the bond, and being most careful, if he grants 
it, that there is no danger of collusion or corruption (Canon 1/81).

§ 4. When a party or a witness or an expert is subjected to a new 
examination, the same provisions as made below for the first examina 
tions of parties and witnesses (nn. 68, § 2, and 69) shall be observed aj 
far as possible.

Art. 48. — Latin is to be used in the record, that is, in the written 
account of what happens or is decided in the sessions of the court; the 
summons, however, the oaths taken by the parties, witnesses and ex
perts, the questions and answers, and the reports and decisions of the 
experts, may be expressed in the vernacular.

Art. 49. — Documents which are not in Latin, Italian or French are 
to be translated into Latin verbatim. Likewise, proceedings which are 
not recorded in Latin, Italian or French, are to be correctly translated 
into one of these languages. If an interpreter is needed for this trans
lation, he is chosen by the judge after consulting the defender of the 
bond, and he, like the other officials of the court, must take a twofold 
oath to do his duty faithfully and to keep secrecy.

Chapter VII

THE EXAMINATION OF THE PARTIES

Art. 50. — § 1. That party is to be heard first who presented the 
petition, and is, as it were, the plaintiff in the case. The judge shall 
propose to him, under oath, the questions drafted by the defender of 
the bond and handed to him sealed. He may add others ex officio, if 
he thinks it necessary or helpful in revealing the truth more accurately. 
In drafting and putting questions, the examples in the ikppendix should 
be consulted.
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5 2. If both parties are seeking the dispensation, it will be best 
generally to examine the wife first, and in the examination care should 
be taken to discover what special reasons caused both to consent and 
agree to seek a dispensation.

§ 3. Since collusion is particularly to be feared in these cases, the 
truth is to be carefully elicited from witnesses called ex officio.

Art. 51. — After the general questions, the wife, whether she is the 
petitioner or the summoned party, is to be asked special questions, 
varied, as prudence may dictate, to fit the circumstances.

Art. 52. — The same interrogations may be proposed to the hus
band, whether he is the petitioner or the summoned party, and to these 
others more accommodated to the circumstances may be added.

Art. 53. — When the wife charges her husband with impotency, 
whether absolute or relative, the man should be asked to submit to a 
physical examination according to the norms of the Sacred Canons 
and the rules here given (Art. 84).

Art. 54. — Unless it is clearly manifest from other sources, the in
terrogation of the party to discover when and from whom he learned 
that a ratified, non-consummated marriage can be dissolved by the Ro
man Pontiff, must never be omitted.

Art. 55. — $ 1. If the answers of the party who is questioned in the 
second place notably disagree with those of the first party, new ques
tions shall be proposed by the judge ex officio or at the suggestion of 
the defender of the bond, to settle the difficulty and the doubt, with or 
without mention of the contradictory testimony, as prudence may dic
tate under the circumstances.

§ 2. Whenever the gravity of the case requires it, the judge, after 
consulting the defender of the bond, may ex officio or at the request of 
one of the parties or the defender of the bond recall the other party 
for a new examination, according to the prescriptions of n. 47, in which 
new questions and cross-examinations shall be proposed.

$ 3. If the answers in the examination do not entirely settle the mat
ter, but seem to open the way for further investigation of the truth, 
the other party who was questioned in the first place is to be recalled 
and cross-examined on the basis of the testimony given by the oppos
ing party, not excluding the confronting of the parties with each other, 
and observing n. 47.

Art. 56. — § 1. The judge shall never neglect to question the parties 
as to the existence of the reason alleged for obtaining the dispensation.

$ 2. The judge shall also put a question of this type to the witnesses 
who are likewise presumed to be informed about it.

Art. 57. — § 1. Before the examination is finished and those things 
are done which are required in n. 46, the judge shall require the party 
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to produce witnesses septima manus; and also others, if there are any 
who are informed about the reason why the dispensation is sought.

§ 2. When one party is contumacious, the other is to be sedulously 
asked to designate witnesses who can probably give useful testimony, 
because they are relatives or neighbors, or are acquainted with the 
domestic affairs of the former party.

Chapter VIII

THE PRODUCING OF WITNESSES AND OTHER PERTINENT 
PROOFS

Art. 58. — In these cases each party must produce the witnesses 
called septima manus, who are related by blood or affinity or are neigh
bors of good repute, or are otherwise informed, and can testify to the 
probity of the parties, and especially to their veracity concerning the 
matter in controversy (Canon 1975, § 1).

Art. 59. — Testimony septima manus, as the name indicates, must 
be given by seven witnesses for each party; that is, seven are called 
by one party, seven by the other. But if seven cannot be had, fewer 
will suffice; nevertheless, it must be recorded why seven could not be 
had.

Art. 60. — § 1. Testimony septima manus is an argument of credi
bility, because it adds force to the statements of the parties, but it has 
not the force of full proof, unless it is supported by other confirma
tions or arguments.

$ 2. Witnesses septima manus, inasmuch as they are witnesses of 
credibility, gain greater credence for themselves when they have docu
ments attesting to their own character. They are to be considered di
rect witnesses (de scientia), and hence to be given the maximum 
credence, when they represent that they learned from the parties or 
from near relatives, at a time not suspect (as below, n. 70), that the 
marriage was unconsummated.

Art. 61. — The judge can ex officio add other witnesses to those 
septima manus, and he must do this when the character witnesses were 
not produced by the party, or only three or four were called, or they 
were insufficient to demonstrate the truth of the case, though there were 
seven or more on either side.

Art. 62. — The calling of witnesses ex officio is not to be omitted 
when it is learned in the course of the trial that other persons can 
supply useful information in another way.

Art. 63. — § 1. If one or both of the parties ask to be given the 
names of the witnesses called by the opposing party or ex officio, the 
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judge, after consulting the defender of the bond, may grant this by de
cree, provided there is no danger of corruption or collusion, and no 
impediment interferes; this must be entered in the record.

§ 2. The judge may defer the publication of the names if the situa
tion warrants, until after the witnesses have given their testimony.

Art. 64. — $ 1. The proof drawn from the physical examination of 
the woman is always per se required, unless it appears evidently use
less from the circumstances (Canon 1976; cfr. below, n. 85), or unless it 
cannot be had for some other reason (as, for instance, if the woman 
is a widow or had intercourse before marriage).

§ 2. But if the party, notwithstanding the decree of the judge, ab
solutely refuses to undergo a physical examination, it must be deter
mined from the circumstances what the reason is for this refusal; and 
whether the absence of this proof must be supplied by other argu
ments and proofs.

Art. 65. — Besides the physical argument which serves to complete 
the proof given in the testimony of the parties and by witnesses septi- 
mee manus and other witnesses, other arguments and confirmations can 
be used; among the arguments are included documents, and among the 
confirmations are inferences and presumptions.

Chapter IX

THE EXAMINATION OF THE WITNESSES SEPTIMI MANUS

Art. 66. — The examination of these witnesses begins with those 
called by the petitioner, and indeed with near relatives, who are pre
sumed to be better informed; afterwards others may be called, such as 
servants and friends, if there are any. This order need not necessarily 
be observed in the hearing of the witnesses, and the judge has the right 
to hear one witness before another. If any witness has died, or has 
not appeared, n. 26 is to be followed; if the witness cannot go to the 
place of the trial, his testimony is to be taken in the way described in 
nn. 23-24.

Art. 67. — In examining these witnesses the judge, after obtaining 
the oath and finishing the general interrogations, shall put to the wit
ness the questions given to him signed and sealed by the defender of 
the bond.

Art. 68. — § 1. Before the witness is dismissed, the answers made 
by the party who called him as witness must be read to him, so that he 
may declare whether he thinks the testimony corresponds to the truth 
and is trustworthy.

$ 2. If the judge thinks it inopportune or inexpedient to read the 
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whole testimony (either because it contains things which the party 
would very likely not wish the witnesses to know, or because there might 
be danger of collusion), he may read it in part or not at all, without 
prejudice, however, to the judge’s right to ask apt questions ex officio, 
or to see that appropriate cross-examination is made by the defender of 
the bond in the interrogatory, which he is to draw up in the usual way 
according to n. 47.

Art. 69. — When the examination is over, the testimony of the 
witness is read to him, and he is asked if it fully corresponds to his 
mind; and, when he has answered affirmatively or made such correc
tions and additions as he wishes, and has taken the twofold oath ac
cording to n. 46, he signs, and the judge, defender of the bond, and 
notary sign after him.

Art. 70. — In examining these witnesses the greatest care must be 
taken, if they state anything directly affecting the merits of the case, 
that they be asked whence, how, and when they learned these things, so 
that it can be determined whether they learned them at a time not 
suspect (Canon 1774).

Extrajudicial confessions of the parties greatly help the case if 
they were made at a time not suspect; that is, at a time when they did 
not think of introducing this question, nor were there any other rea
sons for hiding the truth or telling a lie.

Chapter X

WITNESSES OTHER THAN THE CHARACTER WITNESSES

Art. 71. — § 1. Since testimony septima manus is itself an argu
ment of credibility (Canon 1975, §2), other witnesses, when they are 
introduced to complete the proof, help the case more from their knowl
edge than from their credibility.

§ 2. These are called either ex officio by the judge, after consulting 
the defender of the bond, or at the request of the latter, or at the re
quest of the parties.

Art. 72. — Whenever collusion between the parties or between the 
witnesses septi nice manus and the party calling them is feared, or the 
very testimony septima manus is held to be insufficient, witnesses are 
to be summoned ex officio, unless the truth is otherwise evident from 
other arguments.

Art. 73. — But if the physical argument neither proves impotency 
nor excludes it, or if it shows that the woman’s physical integrity is 
lost, but does not exclude the possibility that the lesions may have 
arisen in some other way than from the natural use of marriage, then 
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the judge shall determine whether the proofs should be completed 
through other witnesses or arguments.

Art. 74. — Interrogations for these witnesses no less than for the 
others are to be drawn up by the defender of the bond and submitted 
to the judge in the manner and form determined above; and the judge 
may ask other questions ex officio.

Chapter XI

THE DOCUMENTS

Art. 75. — Documents confirm and, where necessary, further ex
plain the testimony given. Of these documents some are public and 
some private. In these cases, the chief public document is the au
thentic certificate of the marriage obtained from the parish register, 
whenever this is needed in drafting the case. Among these documents 
are included the proceedings and judgments of the civil court, if any 
case concerning the marriage in question was instituted there. Private 
documents are commonly letters from the parties to each other or to 
other persons, and written attestations drawn in favor of one party 
in the case.

Art. 76. — Sometimes the parties produce both these kinds of docu
ments spontaneously, but at other times the judge must inquire about 
them on his own authority, and question the parties and witnesses about 
them in the examination. If a party or a witness refuses to produce a 
document, the judge, after consulting the defender of the bond or at 
his request, shall rule whether and how this document is to be ex
hibited (Canon 1824).

Art. 77. — $ 1. No documents deserve credence unless they are au
thentic and genuine.

§2. A private document (such as a letter, etc.) proves something 
for or against its waiter, just, like an extrajudicial statement or con
fession, whose weight is determined from the circumstances; in gen
eral, the special value of these documents depends on the time at 
which they were written, according to n. 70.

Art. 78. — If a document of some importance in a case is ex
hibited without the formalities necessary to prove that it is trustworthy, 
the judge shall take care ex officio, or at the request of the defender of 
the bond or of the parties, that these necessary formalities are added, 
so that the case is not deprived of its help.
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Chapter XII

INFERENCES AND PRESUMPTIONS

Art. 79. — §1. No marriage is presumed to have remained uncon* 
summated; therefore, in individual instances the alleged cause of non
consummation must be sedulously investigated.

§ 2. The fact that the parties cohabitated constitutes a presumption 
of law that the consummation followed (Canon 1015, § 2).

Art. 80. — The non-consummation of marriage generally proceeds 
from the following causes: (a) from defect of true consent in the mar
riage; (b) from force and fear; (c) from aversions and hatred arising 
between the parties at the very beginning of conjugal life; (d) from 
impotency, either absolute or relative.

Art. 81. — The external character and circumstances of conjugal 
life, from which a case of non-consummation can lawfully be deduced, 
constitute that kind of proof which is called proof from inferences and 
presumptions. Inferences and presumptions are light, grave, and most 
grave, according as they are connected more or less closely with the 
case for non-consummation.

Art. 82. — Facts and circumstances which indicate one or the other 
of the causes listed in n. 80, create a presumption in favor of the non- 
consummation.

Art. 83. — It is the duty of the judge and of the defender of the 
bond to discover by pointed questioning from the lips of the parties 
themselves, which cause it is to which the non-consummation is to be 
attributed. The matter is of great moment, and it should be investi
gated with great care; for the facts and circumstances which indicate 
and determine one or the other of the above-mentioned causes, serve to 
confirm other proofs already gathered from other sources.

Chapter XIII

THE PHYSICAL EXAMINATION

Art. 84. — § 1. In a case of non-consummation a physical examina
tion of the wife is required, to be made by experts, as explained below, 
unless from the circumstances it appears useless; in such case the trial 
is to be carried through to its close on the moral argument, supported 
by confirmations or other proofs, according to the norm of n. 64.

§ 2. The physical examination of the man, which generally does 
much to establish the fact of non-consummation, must not be omitted 
when the non-consummation is attributed to his impotency, whether
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absolute or relative, and when lull proof is not otherwise had of the 
physical integrity of the woman.

§ 3. In a case of this kind, if the man refuses to undergo a physical 
examination, the reasons for this refusal are to be entered in the rec
ord, and supplementary proofs, if there are any, are to be prepared.

Art. 85. — In case of doubt whether the physical examination 
should be made or omitted, the judge shall decide, having heard from 
the defender of the bond, and without prejudice to the right of the 
latter to challenge his decision, according to nn. 22 and 28.

Art. S6. — The physical examination of the woman is omitted as 
useless in the following cases: (a) if consummation could not have 
taken place because there was neither time, place, nor opportunity for 
consummating the marriage; (b) if it is already certain that the woman 
has lost her virginity (Canon 1976).

Art. 87. — The judge shall choose the experts, doctors, and mid
wives, after consulting the defender of the bond. Those should be 
preferred who not only have a certificate of their fitness from a com
petent authority, but who also are considered outstanding in the prac
tice of their profession and have a good reputation for honesty and 
piety. Those who are incapable of testifying according to Canon 1757 
cannot be admitted as experts. Likewise, they are not to be admitted if 
they are in the circumstances mentioned in Canon 1613, § 1, namely, if 
on account of their consanguinity or affinity with the parties, or on ac
count of a feeling of love or hate towards the same parties, or even if, 
on account of personal advantage or disadvantage arising from the de
cision in the case, they may be looked upon as suspect when giving a 
judgment or decision.

Art. 88. — Not even those may exercise the office of expert who 
have privately examined the woman about the fact on which the peti
tion for dispensation is based. But it is permissible and fitting that 
these be called as witnesses (Canon 1978); as far as possible, their 
written testimony should never be omitted from the documents.

Art. 89. — $ 1. To examine the woman, two midwives are chosen ex 
officio, who give proof of their ability and experience in the practice of 
their profession. The woman has the right to demand that she be ex
amined not by the midwives but by two doctors, likewise appointed ex 
officio; and this the Ordinary may order, if he thinks it necessary, after 
consulting the defender of the bond, especially if fraud is suspected, 
namely, that measures are being taken to repair the lesions of the 
organs (Canon 1979, 1-2).

§ 2. But if, on account of peculiar local circumstances, it is in some 
cases impossible or very difficult to find two midwives or two physicians, 
examination by one expert and one midwife is tolerated (cfr. Instrue-
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tion of Holy Office, 1883, Quemadmodum matrimonii foedus, tit. VI, 
art. 5, n. 49). If due to circumstances even this is impossible, the ex
amination may be made by two matrons or married women, of proper 
respectability and age, and fitted for the task. When the examination 
is done by two matrons, as just stated, care should be taken to have 
their report examined by one or two experts in the profession, living in 
the place or elsewhere, so that they can give their opinion of the con
clusions to be drawn from the report of the matrons.

Art. 90. — In the examination of the woman, whether this is done 
by experts or by midwives, the following are to be observed: (a) the 
rules of Christian modesty must be fully observed; (b) a respectable 
matron is always to be present, designated ex officio; (c) the examiners 
shall make their reports separately; (d) in the examination, honorable 
methods and scientific safeguards are to be used, such as science and 
prudence aptly suggest; and of those things used, mention must be 
made in the record; (e) the examiners shall make separate reports, to 
be handed in within the time specified by the judge; (f) the reports, 
whether made by doctors or by midwives, shall be given to another doc
tor to examine, if the judge thinks it necessary (Canons 1979-1980).

Art. 91. — The matron chosen should be of mature age, known 
for her piety and honesty, and not easily corrupted or deceived; when 
taking the oath, she must be aware of the importance of her office and 
its functions, and be able to give a report to the court when her task 
has been properly completed.

Art. 92. — The form of the examination is as follows. The judge 
shall designate a place where it will take place, and shall order that 
the woman first bathe, under the usual conditions: in lukewarm water, 
and for not less than a half hour. But if the designated experts, doc
tors, and midwives think that in a particular case the bath would be 
altogether useless or even harmful, the judge, after weighing the cir
cumstances and consulting the defender of the bond, shall rule on the 
matter in whatever way he deems most expedient. The experts shall 
complete their examination, so that they will be able to report dis
tinctly what individual signs the woman has from which her integrity 
can be inferred, or by which it is contradicted; they must, however, act 
carefully in this matter, lest an apparent integrity be counterfeited by 
medical skill.

Art. 93. — § 1. Experts, doctors and midwives shall make their 
own reports in writing (cfr. n. 90, e) on what they have concluded 
from the examination, and afterwards the judge shall question them 
individually according to the interrogations drawn up by the defender 
of the bond, and they are to answer these under oath; the examination 
shall be concluded as stated in n. 4G. The defender of the bond shall 
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prepare his special questions and interrogations from the reports 
given him by the experts (Canon 1981). The experts must especially 
indicate how they have proceeded in making the examination, and 
what the chief arguments are on which they base their conclusion 
(Canon 1801, $ 3).

§ 2. But if the experts disagree either on what they have discov
ered in their investgation or in the final conclusion, the judge may sub
mit the report of one expert to the judgment of the other, so that he 
can explain the source of the contradiction; and, if the case requires, 
he may even permit them to make the examination together and give 
their report jointly, but then these experts must be questioned sepa
rately (cfr. Canon 2031, n. 5); unless the judge deems it more expedi
ent to choose the best of the experts to give his opinion on the reports 
submitted by the others, allowing him, if necessary, to make another 
examination of the party; or the judge may designate a whole new set 
of experts (Canons 1802-1803).

Art. 94. — Finally, the matron who was present at the examination 
shall be summoned to testify under oath regarding the matter.

Art. 95. — For the examination of the man, if this is needed, two 
skilled doctors are to be appointed ex officio (Canon 1979, $ 1); they 
must swear to do their duty faithfully and to keep secrecy. They must 
be warned to use their skill licitly and honorably, and to report what 
inferences and arguments medical science seems to offer in support or 
exclusion of the existence of virility.

Chapter XIV

THE CONCLUSION OF THE TRIAL

Art. 96. — § 1. The judge shall not declare the trial closed until the 
defender of the bond has stated that he has nothing further to ask, 
nor without consulting the parties.

§ 2. Before he closes the case by decree, the judge is to examine 
the proceedings intently, compare the testimonies of the parties and the 
witnesses with one another and with other evidence made known in the 
course of the trial, and see if there is anything incomplete, contradic
tory, or ambiguous. If he finds anything of this kind, he shall, after 
consulting the defender of the bond, again summon the parties or the 
witnesses, as the case may be, and by apt questions he shall obtain what
ever information is needed to be supplied or declared, and he may even 
have this supplied or declared by new witnesses called ex officio.

§ 3. The defender of the bond must likewise examine the proceed
ings before he consents to close the trial, to see whether anything fur-
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ther is needed for completeness according to the norm of these rules.
Art. 97. — § 1. When the trial has been closed, the judge may 

neither publish the proceedings nor pronounce judgment on the non
consummation or on the reasons for dispensation (Canon 1985).

§ 2. Nevertheless, if the parties or one of them, after the close of 
the trial, seek to be given the names of the witnesses or their answers 
or any document, and they ask for a grave reason, the judge, after 
hearing from the defender of the bond and the party concerned, may, 
if he thinks proper, grant the request, but within the limits of proved 
necessity and precluding any danger of collusion or corruption; ex
press mention must be made in the record if the trial, or any part of 
it, has been published.

Art. 98. — $ 1. When the trial is over, all the proceedings are 
handed over to the defender of the bond, who must make his observa
tions on them, noting whether the rules herein laid down have been 
observed in the case or not.

§ 2. Finally all the proceedings, together with the written approval 
of the bishop (Canon 1985), or, if the See is vacant, of the \ icar 
Capitular or the /kdministrator Apostolic, or of anyone else who is 
legitimately taking the place of the bishop (Canons 429 and 431), and 
of the defender of the bond, shall be forwarded to the Sacred Congre
gation.

Art. 99. — These rules are always to be exactly observed in con
ducting trials on non-consummation, and if a just reason sometimes 
permits a departure from them, the judge must give an account of this 
reason for the non-observance.

Art. 100. — It is especially the duty of Ordinaries to see that these 
rules are observed, and that the courts which they organize do not 
deviate from them. Besides, the Ordinary has the right to examine the 
record at any moment in the trial, to give counsels and warning to the 
officials, and to remove any of them for a grave reason, including 
the judge subdelegated by himself. If remedies of this type have been 
employed, or something else untoward has happened, the Holy See is to 
be informed of this fact when the record is forwarded.

Art. 101. — § 1. The judicial acts, whether acta causa or acta 
processus (cfr. Canon 1G42), shall be sent to the Sacred Congregation 
in certified copy, with an index of all the proceedings and documents, 
according to the norm of Canon 1644.

§ 2. But if it would be too burdensome to send a certified copy of 
the acts to the Sacred Congregation, on account of the necessary ex
pense or for some other reason, the Curia may transmit the original 
records, taking such precaution as local conditions indicate to safeguard 
the documents while in transit.
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Chapter XV

THE RESCRIPT OF THE PONTIFICAL DISPENSATION

Art. 102. — The dispensation from ratified non-consummated mar
riage is granted directly by the Roman Pontiff, and is sent by a re
script in forma gratiosa, signed by the Cardinal Prefect of the Sacred 
Congregation of the Sacraments, or by another Cardinal taking his 
place, or by the Secretary or Assistant Secretary of the same Sacred 
Congregation.

Art. 103. — In new of its form, the rescript has effect from the 
moment when on the day of the audience the Supreme Pontiff grants 
the dispensation, provided that at that moment the petition was based 
on the truth regarding both the non-consummation of the marriage and 
the causes of dispensation (Canon 41). If one or other of these is 
lacking, the rescript, since it is tainted with falsehood or omission, is 
of no value to the petitioner.

Art. 104. — In the rescript of dispensation from a ratified non
consummated marriage there is contained, though not expressed by 
force of Canon 1053, another dispensation if it is needed, namely, a 
dispensation from the impediment arising from adultery with promise 
or attempt of marriage.

Art. 105. — The rescript of dispensation, on payment of the tax, is 
given or sent to the party who has sought and obtained it, and must be 
shown to the Ordinary (Canon 51); but the Sacred Congregation shall 
send directly to this Ordinary an authentic copy of the rescript of 
dispensation.

Art. 106. — The Ordinary, as soon as he is informed of the dis
pensation by authentic document, shall require the pastor of the place 
where the marriage was contracted and where the man or the woman 
was baptized, as the case may be, to note in the marriage and baptismal 
records that the dispensation was obtained.

DOCUM. Ill

RULES TO BE OBSERVED IN TRIALS OF RATIFIED NON
CONSUMMATED MARRIAGES TO PREVENT FRAUDU

LENT SUBSTITUTION OF PERSONS 1

In the conduct of cases on ratified non-consummated marriages, it 
may sometimes unfortunately happen that a person who presents him
self in a trial to give testimony or to undergo a physical examination

1 Instruction of the Sacred Congregation of the Sacraments, March 27, 
1929; Acta Ap. Sedis, XXI, 490 sqq.
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is fraudulently substituting himself for someone else properly sum
moned, or having some part in the trial. This crime must especially be 
guarded against in large cities where transportation from place to 
place is so easy and frequent.

This Sacred Congregation, therefore, anxious as it is for the sanctity 
of this great Sacrament, and to prevent the judicial inquiry from 
perpetrating frauds instead of discovering the truth, has decreed that 
the following rules for these trials be observed:

Art. 1. — § 1. The officials in charge of drafting these cases shall, 
in the performance of their duty, carefully inquire into the identity of 
those who are before the court, and especially of the petitioner and the 
summoned party, and for this purpose they are to demand an appro
priate document properly drawn up by the ecclesiastical or civil au
thority, of which either the original or a certified copy is to be kept 
in the record.

§ 2. If it cannot give all the marks of personal identification which 
are customary in these documents (such as a photograph), the certified 
copy must nevertheless give such marks of identification as will cer
tainly distinguish one person from another.

§ 3. But if a document of this kind cannot be obtained, the identity 
of persons is to be established by equivalent documents or by wit
nesses; and documents or testimony of this kind must likewise be kept 
in the record.

§ 4. If the judge instructor or the defender or the notary personally 
knows the petitioner or the summoned party, he shall, without requir
ing proof of identity, certify in the record to certain personal knowl
edge of the parties.

Art. 2. — In carrying on a judicial inquiry, the same safeguards 
must be used to establish the identity of the witnesses and of the ex
perts or midwives.

Art. 3. — It is necessary to observe precautions of this kind care
fully, in so far as the type of persons demands it, whenever the peti
tioner or the summoned party, or the experts or the witnesses are to be 
examined by another court by special permission.

Art. 4. — § 1. Whenever the petitioner or the summoned party is 
to undergo a physical examination, the documents proring his identity 
which are already in the records, or copies of them, arc to be given to 
the experts or midwives, so that they may be sure which is the person to 
be examined.

§ 2. Whenever the experts, midwives or matrons, respectively tak
ing part in an examination, personally know the party to be examined, 
so that it would be pointless to require the above-mentioned documents, 
let that circumstance be certified in the record.
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§ 3. After the examination, while the customary questions are be
ing put to the experts or midwives, the person who has been examined 
is to appear in court, so that his identity may be concurrently at
tested.

§ 4. But if the person will not or cannot appear, questions are 
nevertheless to be put concerning his identity, with due regard for the 
report of the experts, and for the documents which were given to them 
for this purpose, in accordance with n. 1.

Art. 5. — These precautions are to be the more strictly observed, as 
the case may require, when the examination is held before another 
court by special mandate.

Art. 6. — It may happen that, when some of the precautions have 
been omitted, or not rightly observed, or not sufficiently successful, 
the fraudulent substitution of a person may take place and be de
tected, and this may occur:

(1) in the course of the trial;
(2) after the trial is concluded, but before the proceedings have 

been sent to the Holy See;
(3) after the case has been sent to the Holy See.
(1) § 1. If the trial is still going on, the judge shall investigate 

whether the petitioner or the summoned party effected the substitution; 
if the petitioner obtained it and the summoned party was not opposed, 
the judge, after consulting the defender of the bond, shall rule that the 
petitioner has lost the right to pursue the case further, and he shall 
declare this by appropriate decree which he inserts in the record.

$ 2. If the summoned party was opposed, the judge, after con
sulting the defender of the bond, shall decide whether and under what 
circumstances the trial shall proceed further.

§ 3. But if the summoned party was guilty of fraudulent substitu
tion, the judge, after consulting the petitioner and the defender of the 
bond, shall determine, in view of all the circumstances, what must be 
done in the case to remove entirely the effects of the fraud, and to 
establish the truth of the facts.

§ 4. If the two parties conspired in the fraudulent substitution, the 
judge shall declare and decree that the inquiry shall go no further, and 
he shall close the trial.

$ 5. If the petitioner is repentant and asks to be excused, and seeks 
to continue the trial on the basis of new arguments, the judge instructor, 
after considering the matter with the defender of the bond, may grant 
the request in view of the new evidence submitted, provided there is 
absolutely no danger of further fraud, and in this case the trial may 
proceed.

§ 6. If the fraudulent substitution was effected not by either of the
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parties but by another person, the judge, after hearing from the de
fender of the bond, shall determine how the effects of the fraud can be 
overcome, so that the truth of other testimonies or the whole trial may 
not be invalidated.

(2) § 1. If the fraud is discovered after the case is closed, but be
fore it has been sent to the Holy See, the Ordinary, after consulting 
the judge instructor of the court and the defender of the bond, shall 
decide whether the whole case has been destroyed by the fraudulent sub
stitution, or only part of it; and whether it would be expedient to 
remedy the harm done by the substitution through supplementary pro
ceedings.

§ 2. In a case in which fraudulent substitution has been committed 
in order to impugn the application of the petitioner, so that it serves 
rather to confirm this application than to attack it, the Ordinary, when 
he sends the case to the Holy See, shall state and explain that fact dis
tinctly.

§ 3. Sometimes it will be expedient that, servatis servandis, the rec
ords be further completed, so that the facts may appear more clearly.

(3) Whenever fraudulent substitution is detected after the case has 
been sent to the Holy See, the Ordinary must at once send confirmation 
of it to the Sacred Congregation, after consulting the judge instructor 
and the defender of the bond, transmitting all the circumstances, and 
the presumed cause and occasion of the fraud.

Art. 7. — To prevent crimes of this kind, the judge instructors and 
Ordinaries should keep in mind the prescriptions of Canons 1743, $ 3, 
1755, § 3, and 2362, and apply them, as far as feasible in such cases.

In laying down these rules, it is the mind of the Sacred Congrega
tion that they be considered to form one plan of procedure with the 
rules issued on May 7, 1923; these have already borne much fruit in 
the institution of cases on ratified and non-consummated marriages, and 
they mil certainly bear even greater fruit in the future, if they are 
followed more precisely in actual practice, and if their nature is better 
understood, founded as it is for the most part on the good faith of the 
witnesses. This good faith is asserted and confirmed under oath, and in 
taking the oath the parties are to be firmly persuaded to tell only the 
truth, lest they bring down on their own souls and perhaps on their 
children what may be irreparable damage. The judge should never fail 
to explain this with the greatest care and to insist on it.
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DOCUM. IV

PRECAUTIONS TO BE TAKEN IN MARRIAGE CASES OF 
IMPOTENCY AND NON-CONSUMMATION1

The physical examination must be performed, unless from the cir
cumstances it evidently appears useless (Canon 1976), and with full 
observance of the rules of Christian modesty (Canon 1979, $ 3), in 
matrimonial cases of impotency and non-consummation. The precau
tions to be taken are as follows:

1. The physical examination of the parties, especially of the woman, 
is omitted as useless according to the Regula Servanda issued by the 
Sacred Congregation of the Sacraments on May 7, 1923 (Art. 86): (a) 
if consummation could not have taken place, because neither the time 
nor the place nor the manner of consummating the marriage was pres
ent; (b) if it is already evident concerning the defloration of the 
woman. To these, two other cases are to be added: (c) the examination 
may be omitted if, considering the moral excellence of the parties and 
witnesses, their dispositions and other circumstances and arguments, 
there is already had, in the judgment of the Ordinary, full proof of 
the impotency or the non-consummation; (d) the examination of the 
woman may be omitted, if from the examination of the man it is fully 
evident concerning his inability to consummate the marriage.

2. Whenever the physical examination of the parties is required 
to obtain the necessary proof, skilled physicians shall be deputed to 
examine the man, but two women who are doctors, or at least by legiti
mate testimony are skilled in obstetrics, shall be designated to examine 
the woman (Canon 1979, § 2).

3. But if the aforesaid women cannot be had to perform the exami
nation, it will be lawful for the Ordinary, with the consent of the 
woman to be examined, to entrust the examination to two male physi
cians who, however, shall not only be outstanding in medicine, but also 
commended for religion and honor, grave in morals and age, admon
ished by the Ordinary himself concerning the observance of the rules 
of Christian modesty; and who shall not proceed with the examination 
except in the presence of a respectable matron to be designated ex of
ficio (Canon 1979, § 3).

4. If the woman refuses to permit either the examination or its be
ing performed by male physicians, she must not be compelled to 
comply; it will be sufficient then to admonish her of the juridical con-

instruction of the Holy Office, June 12, 1942; Acta Ap, Sedis, XXXIV, 
200.
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sequences of her refusal, or of the greater difficulty or even the proba
ble impossibility of obtaining proof of her assertion.

5. After the examination has been performed by the women, their 
oral examination shall be made by the court itself, always in the 
presence of a physician truly skilled in these matters and outstanding 
for honesty, who may propose his own remarks and timely interroga
tions.

6. The interrogation of the woman who is a party in the case, after 
the questions to be put to her according to the norm of the law have 
been prepared, shall always take place in the presence of the court, but 
it shall be done by a physician, who is grave by reason of religion, 
morals and age, and who is chosen by the Ordinary and is above re
proach.

7. In preparing the decision in cases of this kind, especially if they 
must be published, too lengthy and too minute descriptions must be 
avoided; but the facts and the reasons may be expressed in chaste 
language.
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decree on the administration of confirma
tion TO PERSONS IN DANGER OF DEATH

FROM SERIOUS ILLNESS

Catholic doctrine teaches that the gifts of the Holy Spirit are con
ferred in the Sacrament of Confirmation. Hence arises the solicitous 
care of the Church that children, cleansed in the waters of Baptism, be 
renewed by that Sacrament in which they may obtain the spiritual gifts 
(charismata) of the Heavenly Paraclete to add strength to the faith 
received in Baptism, with the result that, being filled with the fullness 
of grace and stamped with the character of a soldier of Christ, they are 
prepared and declared ready for every good work.

Although it is beyond doubt that Confirmation is not absolutely nec
essary for salvation (Canon 787), nevertheless, because of its great ex
cellence and the rich gifts which it confers, pastors and other shepherds 
of souls ought to make every effort that no Christian, granted the op
portunity, shall neglect such an outstanding Sacrament of saving re
demption, since it is a remarkable aid in resisting stoutly the wickedness 
of the devil and the allurements of the world and the flesh, and provides 
a greater increase of grace and all virtues here on earth and of glory in 
heaven.1

Watchful shepherds of souls leave nothing undone that all the bap
tized may, as far as possible, be properly fortified with this Sacrament, 
and indeed as soon as they reach the age of reason, namely, about the 
seventh year, although this age may be anticipated as Canon 788 ex
pressly declares: “. . . if an infant is in danger of death or if it seems 
advisable for just and serious reasons.” Despite this, it is clear from 
statistics that, because of the high mortality rate among children, many 
even before reaching the use of reason depart from this life without 
being anointed with the sacred chrism, and particularly now after the 
most dreadful scourge of war. Daily experience proves that the same 
is true of many adults who, for various reasons, could not be confirmed 
in childhood.

This difficulty is obviated in the Eastern Church, where the practice 
is to confirm infants immediately after Baptism. The same rule held in

1 St. Thomas, III, Q. Ixxii, art. 8, ad 4.
838
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the first centuries of the Church even among the Latins and is still re
tained through lawful custom among certain peoples. Nevertheless, the 
common law of the Latin Church, as incorporated in the aforesaid 
Canon 788, ordains that the administration of this Sacrament be post
poned to approximately the seventh year of age, so that by proper 
catechetical instruction beforehand children may derive richer benefits 
from the Sacrament.2

Therefore, the main reason why such a large number of Christians 
depart from this life without receiving this Sacrament is due to the fact 
that the opportunity of receiving it is denied to persons in danger of 
death because of the absence of the bishop.

It is defined doctrine that only the bishop is the ordinary minister 
of Confirmation 3 (Canon 782, $ 1). Therefore, the Apostolic See has at 
all times earnestly striven that the administration of this Sacrament be, 
as far as possible, reserved to the bishop as a right and duty proper to 
him. Indeed, this Sacred Congregation has always been extremely care
ful that the reverence due to this Sacrament should not decline, and that 
the faithful should not be disappointed by being deprived of the Bishop’s 
presence, and also that the impressive dignity of its administration 
should not be obscured or the proper solemnity diminished.

However, when necessity and the welfare of the faithful so de
manded, the Holy See has been often constrained to permit an ordinary 
priest, in an ecclesiastical dignity, to take the place of the bishop, as an 
extraordinary minister of the Sacrament, when the latter was, because 
of circumstances, not available (Canon 782, $2). The priest in turn 
was to discharge his ministration with proper ceremony, always how
ever after informing the faithful that the bishop was exclusively the 
minister of this Sacrament, and that he himself conferred it, as a priest, 
in virtue of a faculty from the Holy See4—as many Pontifical indiilts 
clearly state.5

In order, therefore, to take care of the spiritual condition of so 
many infants, children and adults who happen to be in danger of death 
from serious illness, and who would certainly die without being anointed 
with the sacred chrism if the observance of the common law regarding 
the ordinary minister is strictly applied, it has seemed necessary to this 
Sacred Congregation to seek and to provide a remedy for this very seri-

2Cfr. Instruction of S. C. de Sacr., issued on Pentecost (May 20), 1934, 
for a simple priest administering Confirmation by delegation of the Apos
tolic See {Acta Ap. Sedis, XXVII, 11 sqq.); Instruction of the S. C. de 
Prop. Fide, May 4, 1774; Instruction of the Sacred Office, July, 18SS.

3 Cone. Trident., Sess. VII, De Confirmatione, can. 3.
* Cfr. aforementioned Instr. S. C. de Sacr., III.
6 Cfr. aforementioned Instr. S. C. de Sacr., I, n. 2; aforementioned Instr.

S. C. de Fide; aforenientiond Instr. S. Oflicii; Formula* S. C. de Prop. Fide. 
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ous situation, so that the opportunity of receiving Confirmation may be 
afforded to this large group of the faithful.

Weighing the importance of this subject and desiring to provide 
better for the salvation of souls, His Holiness, Pope Pius XII, because 
of the extreme solicitude he has for the universal Church, has deigned 
to entrust to this Sacred Congregation, in virtue of his power to resolve 
the question, the task of considering the matter carefully and fully in 
plenary committees and proposing to him the solution it would deem 
suitable.

After obtaining the opinions of many consultors noted for their 
learning and prudence and weighing further all the documents and 
decisions already drawn up on the discipline of Confirmation, this 
Sacred Congregation submitted the entire question to the careful study 
of the Cardinal Fathers in many plenary sessions.

Having considered maturely the opinion thus arrived at, the same 
Sovereign Pontiff in an Audience granted to the Most Excellent Secre
tary of this Sacred Congregation on May 6, 1946, ordered this sacred 
body to issue a Decree which would embody the law governing the ad
ministration of Confirmation in the special circumstances already ex
plained, according to the rules approved and graciously promulgated 
by His Holiness, with certain knowledge and mature deliberation.

Therefore, faithfully abiding by the Apostolic mandate, this Sacred 
Congregation for the Discipline of the Sacraments by the present letter 
decrees the regulations enumerated below:

1. By a general indult of the Holy See the faculty of conferring the 
Sacrament of Confirmation is granted to the following priests, and to 
these alone, as extraordinary ministers (Canon 782, §2), only in the 
cases and under the conditions herein enumerated:

(a) pastors entrusted with a proper territory, thereby excluding 
pastors of persons or families, unless they also have their own territory, 
at least cumulatively;

(b) the vicars mentioned in Canon 471 and administrative vicars;
(c) priests to whom is committed, exclusively and permanently, 

within a certain territory and with a fixed church, the complete care of 
souls with all pastoral rights and duties.

2. The aforesaid ministers can themselves personally confer Con
firmation validly and lawfully upon the faithful staying in their terri
tory, not excepting persons residing in places withdrawn from parochial 
jurisdiction—not excluding, therefore, seminaries, hospices, houses for 
the sick and other institutions of a similar nature even belonging to 
Religious, no matter how exempt (cfr. Canon 792)—provided that 
these persons are in real danger of death by reason of seriozis illness, 
because of which they may be considered as likely to die.
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If the aforesaid ministers exceed the limits of this mandate, let them 
clearly realize that they act in vain and administer no Sacrament, and 
that the statute of Canon 23G5 applies also to this case.

3. They may use the faculty within the episcopal city and outside it, 
and whether the See is occupied or vacant, as long as the diocesan 
bishop is not available or is lawfully prevented from conferring Con
firmation himself, and no other bishop, even a titular one, in communion 
with the Holy See can replace him without serious difficulty.

4. The Confirmation should be conferred according to the law en
joined by the Code of Canon Law, as adapted to the situation, as well 
as according to the rite of the Roman Ritual, both of which are repro
duced below in full; moreover, it must be conferred completely gratis.

5. If the persons to be confirmed have attained the use of reason, 
besides the state of grace a certain degree of disposition and instruction 
is necessary for them to be able to receive this Sacrament fruitfully. 
Therefore, ministers must, according to the capacity of each, instruct 
them in the necessary truths, by arousing some intention of receiving 
this Sacrament for the conferring of strength of soul. However, those 
who are responsible should take care that, if the persons recover, they 
be properly instructed in the mysteries of faith and the nature and ef
fect of this Sacrament (cfr. Canon 786).°

6. According to the norm of Canon 798, the extraordinary minister 
must enter a record of the Sacrament conferred in the parochial con
firmation register, writing therein his own name and the names of the 
one confirmed (and, if the latter is not his subject, also his diocese and 
parish), of the parents and sponsors, and the date and place, adding at 
the end these words: “Confirmatio collatu cst ex Apostohco induito, ur
gente mortis periculo ob gravem confirmati in orbum.” A record is also 
to be entered in the baptismal register according to the norm of Canon 
470, § 2.

If the person confirmed belongs to another parish, the minister must 
forthwith inform his proper pastor of the Sacrament received, by means 
of an official document containing all the information referred to above.

7. Moreover, the extraordinary ministers are obliged on each occa
sion to forward immediately to the proper diocesan Ordinary an official 
notice of the Confirmation conferred by them, adding the circumstances 
of the case.

8. The local Ordinary has the right to instruct the extraordinary 
ministers, referred to above, regarding the prescripts of this Decree in 
whatever way he deems best, and io explain each point to them, so that 
they may be found prepared to discharge such an important duty.

'Cfr. S. Oft’., April 10, 1S61, in Colhcl. S. C. de Prop. Fide (1907), Vol. 
I, p. G63, n. 1213; Catechisnius Romanus, De Confirmatione.
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9. It is the duty of the same local Ordinary to send to this Sacred 
Congregation annually, at the beginning of the next calendar year, a 
report regarding the number confirmed and the procedure followed by 
the extraordinary ministers in the discharge of their glorious office.

His Holiness, Pius XII, Supreme Pontiff by Divine Providence, in 
an audience granted to the Most Excellent Secretary of this Sacred Con
gregation on August 20, 1946, has deigned to approve the foregoing 
Decree and to ratify it by. Apostolic Authority, all things contrary, even 
deserving of special mention, notwithstanding. He also ordered that the 
same Decree be published in the official journal, the Acta Apostolica 
Sedis, and begin to have the force of law from January 1, 1947.

Issued at Rome, at the offices of the Sacred Congregation for the 
Discipline of the Sacrements, on September 14, 1946.

D. Card. Jorio, Prefect
F. Bracci, Secretary

LAW OF THE CODE OF CANON LAW TO BE OBSERVED 
IN CONFERRING CONFIRMATION IN VIRTUE

OF THIS APOSTOLIC INDULT

1. The priest to whom this faculty is conceded should clearly know 
that this Sacrament must be conferred by an imposition of hands to
gether with the anointing of the forehead with chrism, and by the words 
ordained in the pontifical books approved by the Church (Canon 780).

2. This Sacrament, which imprints a character, cannot be repeated. 
If indeed a prudent doubt arises as to whether it was actually conferred 
or validly so, it should be conferred again conditionally (Canon 732).

3. The chrism used in the administration of this Sacrament, even 
when conferred by an ordinary priest, should be blessed by a bishop in 
communion with the Holy See on the preceding Holy Thursday (feria 
V in Coena Domini). An older chrism may not be used unless necessity 
so demands. If, therefore, the blessed oil begins to fail, other olive oil 
that is unblessed should be added, even repeatedly but always a lesser 
quantity (Canons 734, 781). It is never allowed to administer Confir
mation without chrism, or to accept chrism from heretical or schismati
cal bishops. Anointing should not be done with an instrument, but with 
the hand of the minister properly imposed on the head of the person 
being confirmed (Canon 781, §2).

4. A priest of the Latin Rite, who has this power by virtue of an 
indult, confers Confirmation validly only upon the faithful of his Rite, 
unless the indult expressly allows otherwise. It is not lawful for the 
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priest of an Oriental Rite, who has the faculty or privilege to confer 
Confirmation together with Baptism upon the infants of his Rite, to 
administer it to the infants of the Latin Rite (Canon 782, §§4-5).

5. A priest who has been given the /Ypostolic privilege is bound by 
the obligation of conferring this Sacrament upon those in whose behalf 
the faculty is granted, when they seek it properly and reasonablv 
(Canon 785, §§1-2).

6. Although the Sacrament is not an absolutely necessary means of 
salvation, no one is free to neglect it, when the opportunity is offered. 
Furthermore, pastors must take care that the faithful have recourse to 
it at the proper time (Canon 787).

7. By a most ancient custom of the Church, a sponsor is to be used 
also at Confirmation, as for Baptism, if one can be had (Canon 793).

8. A sponsor should present only one or two to be confirmed, unless 
the minister decides otherwise because of just reason. Moreover, there 
should be (only) one sponsor for each person to be confirmed (Canon 
794).

9. In order that a person be a sponsor, it is necessary that:
(a) he himself be confirmed, have attained the use of reason, and 

have the intention of exercising the office;
(b) he must not belong to any heretical or schismatical sect, nor be 

excommunicated by condemnatory or declaratory sentence, nor 
be subject to legal infamy or barred from legal acts, nor be a de
posed or degraded cleric;

(c) he may not be the father, mother or spouse of the person to be 
confirmed;

(d) he must be designated by the person to be confirmed, or by his 
parents or guardians, or, if they are lacking or decline to act, 
by the minister or the pastor;

(e) he must touch physically the person to be confirmed in the very 
act of Confirmation, either personally or by proxy (Canon 795).

10. In order that a person be lawfully admitted to the office of spon
sor, it is necessary that:

(a) he be different from the sponsor of Baptism, unless in the judg
ment of the minister a reasonable cause suggests otherwise, or 
the Confirmation is lawfully conferred immediately after Bap
tism ;

(b) the sponsor must be of the same sex as the person to be con
firmed, unless in particular cases the minister deems otherwise 
for reasonable cause;

(c) he must have reached his fourteenth year, unless the minister 
decides otherwise because of a just reason;
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(d) lie must not have been excommunicated because of a notorious 
crime or barred from legal acts, or be subject to legal infamy, 
even though no sentence has been rendered, or be under interdict 
or otherwise publicly criminal or in disrepute because of infamy 
in fact;

(e) he must know the rudiments of the faith;
(f) he may not be a novice or professed Religious, unless it is a case 

of necessity and the express permission of at least his local su
perior is forthcoming;

(g) he may not be in sacred orders, unless his proper Ordinary has 
given his express permission. (Canons 796, 766).

11. From a valid Confirmation there arises a spiritual relationship 
between the person confirmed and the sponsor by which the sponsor is 
bound by the obligation of accepting the person confirmed as perpetu
ally entrusted to him and of ensuring his Christian upbringing (Canon 
797). An impediment to marriage no longer arises from this spiritual 
relationship (Canon 1079).

12. To prove that Confirmation was conferred, as long as no preju
dice to rights is involved, one witness above all suspicion suffices, or even 
the oath of the person confirmed unless he was confirmed in infancy 
(Canon SOO).

13. A priest who should dare to administer the Sacrament of Con
firmation, not having the faculty by law or through concession from the 
Roman Pontiff, shall be suspended; if he presumes to exceed the limits 
of the faculty granted him, he by that very fact becomes deprived of it 
(Canon 2365).

THE RITE TO BE OBSERVED BY A PRIEST CONFER
RING CONFIRMATION IN VIRTUE OF

THIS APOSTOLIC INDULT 1

The moment arriving when the priest, making use of the faculty 
granted him (as above) by the Apostolic See, intends to administer Con
firmation to a sick person in danger of death, having put on at least a 
stole, supposing he cannot obtain a szirplice, let him inform those pres
ent that only a Bishop is the ordinary minister of Confirmation, and 
that he is about to confer the Sacrament in virtue of power delegated by 
the Holy See. He should refrain from confirming in the presence of 
heretics or schismatics, and above all with, them assisting him.

Let him then advise the godfather (or godmother) to place his (her)
xCfr. Rituale Romanum auctoritate Ssmi D. N. Pii Pp. XI ad norman 

Codicis I. C. accommodatum (Editio typica, 1925).
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right hand upon the right shoulder of the one to be confirmed, whether 
the latter is an infant or an adult.

Facing towards the one to be confirmed, with hands joined at his 
breast, he sags:

V. Spiritus Sanctus superveniat in te et virtus Altissimi custodiat te 
a peccatis.

R. Amen.
Then signing himself with the sign of the cross from forehead to 

breast, he sags:
V. Adjutorium nostrum in nomine Domini.
R. Qui fecit caelum et terram.
V. Domine exaudi orationem meam.
R. Et clamor meus ad te veniat.
V. Dominus vobiseum.
R. Et cum spiritu tuo.
Then, with hands extended towards the one to be confirmed, he sags:

Oremus.
Omnipotens sempiterne Deus, qui regenerare dignatus es hunc famu

lum tuum (hanc famulam tuam) ex aqua et Spiritu Sancto, quique 
dedisti ei remissionem omnium peccatorum: emitte in eum (eam) septi
formem Spiritum tuum Sanctum Paraclytum de caelis.

R. Amen.
V. Spiritum sapientiae et intellectus.
R. Amen.
V. Spiritum consilii et fortitudinis.
R. Ainen.
V. Spiritum scientiae et pietatis.
R. Amen.
Adimple eum (eam) Spiritu timoris tui, et consigna eum (eam) 

signo Crujicis Christi, in vitam propitiatus aeternam.
Per eundem Dominum Nostrum Jesum Christum, Filium tuum: Qui 

tecum vivit et regnat in unitate ejusdem Spiritus Sancti Deus, per 
omnia saecula saeculorum.

After this the priest asks the name of the one to be confirmed and, 
having dipped the tip of the right thumb in chrism, he confirms him 
saging :

N. Signo te signo Cru cis, as he says this, with his right hand 
placed on the head of the one to be confirmed, he makes with the thumb 
the sign of the cross on his forehead, and then continues: et confirmo te 
Chrismate salutis. In nomine Pa tris et Fi lii et Spiritus jjl 
Sancti.

R. Amen.
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And striking him lightly on the cheek, he says:
Pax tecum.
After anointing the forehead of the one being confirmed with sacred 

chrism, the priest wipes it carefully with cotton.
Following this, he cleans his thumb and hands with a little bit of 

bread and washes them in a basin. Then let him put the water used in 
washing with the bread and cotton in a clean vessel and take these after
wards to the church, burn them, and throw the ashes in the sacrarium.

After the washing the following is said by the priest:
Confirma hoc, Deus, quod operatus es in nobis, a templo Sancto tuo, 

quod est in Jerusalem.
V. Gloria Patri, et Filio et Spiritui Sancto. Sicut erat in principio 

et nunc et semper et in saecula saeculorum.
R. Arnen.
The antiphon is repeated: Confirma hoc, Deus, etc.
After repeating this, the priest, standing facing the one sick and 

with hands joined before the breast, says:
V. Ostende nobis, Domine, misericordiam tuam.
R. Et salutare tuum da nobis.
V. Domine, exaudi orationem meam.
R. Et clamor meus ad te veniat.
V. Dominus vobiscum.
R. Et cum spiritu tuo.
With hands still joined before the breast, he says:

Oremus.
Deus, qui Apostolis tuis Sanctum dedisti Spiritum, et per eos eorum- 

que successores ceteris fidelibus tradendum esse voluisti; respice pro
pitius ad humilitatis nostrae famulatum, et praesta, ut ejus cor, cujus 
frontem sacro Chrismate delinivimus, et signo Sanctae Crucis signavi
mus, idem Spiritus Sanctus in eo superveniens, templum gloriae suae 
dignanter inhabitando perficiat: qui cum Patre et eodem Spiritu Sancto 
vivis et regnas Deus, in saecula saeculorum.

R. Arnen.
Then he says:
Ecce sic benedicetur homo, qui timet Dominum.
Being turned towards the one confirmed, and making the sign of the 

cross over him, he says:
Bene dicat te Dominus ex Sion, ut videas bona Jerusalem omni

bus diebus vitaae tuae, et habeas vitam aeternam.
R. Amen.*
* Acta Apostolica Sedis, XXXVIII, N. 11 (October, 1946), pp. 349- 

358; Homiletic and Pastoral Review, XLVII (March, 1947), pp. 475-481.
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(1) Faculty of Chaplains to Administer Confirmation

(a) By a rescript (N. 5869/48) of the Sacred Congregation of 
the Sacraments granted November 18, 1948, at the request of the 
Bishops of the United States and subsequently renewed, the regularly 
assigned chaplains of maternity hospitals and orphanages, and in case 
more than one are so assigned to the same institution, the first chap
lain, to the complete exclusion of all others, can validly and licitly 
administer Confirmation to the children who are received there and 
who are in the circumstances mentioned in the Decree, “Spiritus Sancti 
munera,” of September 14, 1946. This faculty may be used only when 
the Bishop of the Diocese cannot be had or is prevented from admin
istering Confirmation himself, and no other Bishop, even a titular 
Bishop, can without grave inconvenience take his place, and likewise 
the pastor of the place cannot be had or is prevented from adminis
tering it himself. If the chaplain, however, is absent or prevented from 
administering it personally, no one else other than the Bishop or local 
pastor can validly do so.

Ordinaries were admonished to seek renewal of this indult in time 
because if Confirmation was administered in the interval between the 
expiration of the indult and its renewal, the Sacrament would be in
valid. It was last renewed for three years on January 21, 1954 (The 
Jurist, XIV, 208). Canon Law Digest, Suppl. Canon 782.
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CONSTITUTION ON CANONICAL STATES AND SECULAR 
INSTITUTES OF CHRISTIAN PERFECTION

Holy Mother Church has always manifested a particular concern for 
those of her children who desire to live a life of Christian perfection. 
Not only has every encouragement and inducement been given to them 
to consecrate their life to this holy purpose, but from the ven* beginning 
a special, honored public status has been bestowed upon them within the 
body of the Church. In a particular way, favor has been shown to the 
societies and communities which ecclesiastical authority has formally 
erected into official Religious Institutes. And it is a well-known fact 
that the whole history of Christian holiness and apostleship is linked 
indissolubly with the history of Religious life.

In the present law of the Code, therefore, in addition to the divinely 
established groupings of the clergy and laity, there exists the third, in
termediate state of Religious, to which both clergy and laity may belong. 
This state is one of the cornerstones of the present canonical order. 
The structure of this Religious state is fixed by the general law in great 
detail, and it finds its embodiment in particular Institutes and their 
Constitutions. In fact, under the Code it is only within a Religious 
community that one may live in a canonical state of perfection, though 
communities without public vows offer a status that is largely similar.

But the concern of the Church extends as well to those who do not 
leave the world and who are nevertheless called to perfection. She de
sires that they also may enjoy the benefits and protection of a canonical 
state of perfection. Our own day has been the witness of a notable 
increase in the number of holy souls who desire both to pursue perfec
tion and to follow a special divine vocation in the world. This holy am
bition has prompted many of them to band together so as to find a way 
of life that would unite both these objectives. It is for such groups that 
the recently issued Apostolic Constitution, “Provida Mater,” aims to 
provide.

“Entrusting the individuals’ lofty efforts for perfection to the 
prudence and zeal of spiritual directors in the internal forum, We 
are now concerned with associations that will strive and endeavor to 
lead their members by the hand to a life of full perfection coram 
Ecclesia in the external forum. It is not here a question of all groups 
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that sincerely seek Christian perfection in the world, but of those 
only that are substantially like the canonical states of perfection— 
especially the societies without public vows (Code, Book II, Title 
XVII)—not in having a common hfe, but in the other externals: in 
their basic structure, their government, the dedication (complete and 
limited by no other tie) required of members, their profession of the 
evangelical counsels, their exercise of ministrations and the apos- 
tolate.”
Groups of this kind first made their appearance in the middle of the 

last century, mostly because of the restrictions being placed upon Re
ligious Institutes. Due to the wisdom exercised in their selection and 
training of candidates and their strong yet adaptable organization, 
great good was accomplished, with divine assistance, by the first founda
tions. For this reason the Holy See gave its approval to many of these 
works. Now with the further increase of such Secular Institutes, their 
usefulness for the Church and souls is becoming more apparent: to lead 
many more to perfection, especially those for whom the Religious life 
is not possible or feasible; to contribute to a Christian renewal of so
ciety by intimate, daily contact; to exercise the apostolate in situations 
closed to both clergy and Religious. At the same time, experience has 
shown that many difficulties and hazards lie in the path of those who 
seek perfection and yet lack the outward support of Religious garb, a 
common life, the careful vigilance of local Ordinaries (who may even 
be unaware of the existence of a group), the direction of Superiors 
right at band. Further, the exact canonical status of the members of 
such groups has long been in dispute. It is to fill all these needs that 
His Holiness has deemed it necessary to make special provisions.

“Considering with Ourselves all these things again and again, in 
accord with the duty of Our conscience and that paternal love which 
We bear towards those souls who so generously seek sanctity in the 
world; guided likewise by the thought that a wise and exact distinc
tion of Societies can be made, and that only those should be recog
nized as Institutes which truly profess a complete life of perfection; 
in order also that the dangers of erecting ever new Institutes be 
avoided—which too often are established imprudently and without 
due consideration—and that those Institutes which merit approba
tion shall receive a special juridical establishment, corresponding 
properly and fully to their nature, aims and circumstances, We have 
decided and decreed to accomplish for Secular Institutes what Our 
Predecessor of immortal memory, Leo XIII, so prudently and wisely 
achieved for Congregations of simple vows, by the Apostolic Consti
tution Condita a Christo.”
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Special Law for Secular Institutes

Article I
Societies, whether clerical or lay, whose members for the purpose of 

acquiring Christian perfection and fully exercising the apostolate, pro
fess in the world the evangelical counsels, arc properly called Institutes 
or Secular Institutes, so that they may be suitably distinguished from 
other common associations of the faithful (Code of Canon Law, Part 
III, Book II), and are subject to the norms of this Apostolic Consti
tution.

Article II
$ 1. Since Secular Institutes do not accept the three public vows of 

religion (Canons 1308, § 1, and 488, n. 1), nor impose a common life or 
residence in the same house upon their members according to the norms 
of the Canons (Canons 487 sqq. and 673 sqq.):

(1) by law, as a rule, they are not nor can they be properly called 
Religious Institutes (Canons 487 and 488, n. 1) or Societies of common 
life (Canon 673, $ 1);

(2) they are not bound by the proper and special law of Religious 
Institutes or Societies of common life, except in so far as some regula
tion of law, especially one that Societies without public vows lawfully 
follow, has been by way of exception accommodated or applied to them.

$ 2. Without prejudice to the general norms of Canon Law which 
concern them, the Institutes are governed by the following regulations 
as a proper law that corresponds more closely to their special nature 
and conditions:

(1) the general norms of this Apostolic Constitution, which becomes 
as it were the proper law of all Secular Institutes;

(2) the norms which the Sacred Congregation for Religious will 
decide to issue, as necessity requires or experience recommends, either by 
interpreting the Apostolic Constitution or by completing and applying 
it for all or some of the Institutes;

(3) the particular Constitutions approved according to the norm of 
the Articles which follow (Articles V-VIII), which prudently adapt the 
general and special norms above set forth (nn. 1 and 2) to the greatly 
differing aims, needs and circumstances of each Institute.

Article III
§ 1. In order that a certain pious association of the faithful may 

obtain erection into a Secular Institute according to the norms of the 
Articles which follow (§$2-4), it is necessary that, besides the other 
general conditions, these requirements be present:
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§ 2. As regards the consecration of life and the profession of Chris
tian perfection.

Members who desire to be affiliated with the Institutes, as members 
in a stricter sense, must, in addition to those exercises of piety and self
denial incumbent on all who aspire to perfection of the Christian life, 
effectively strive towards it in the special manner herein contained:

(1) by a profession before God of celibacy and perfect chastity, 
fortified by a vow, oath, or consecration obliging in conscience according 
to the norm of the Constitutions;

(2) by a vow or promise of obedience in such manner that bound by 
a permanent tie they dedicate their entire selves to God and to works of 
charity or the apostolate, and are in all things under the authority and 
direction of Superiors, according to the norm of the Constitutions;

(3) by a vow or promise of poverty, because of which they have, 
not the arbitrary, but a defined limited use of temporal goods, according 
to the norm of the Constitutions.

§ 3. As regards the incorporation of members in their Institute and 
as regards the bond arising therefrom.

The bond by which a Secular Institute and its members, properly so 
called, are joined together should be:

(1) permanent, according to the norm of the Constitutions, either 
perpetual or temporary, but renewable at the time of expiration (Canon 
480, n. 1);

(2) mutual and complete, in such manner that, according to the norm 
of the Constitutions, the member entrusts his entire self to the Institute, 
and the Institute is responsible and answers for the members.

6 4. As regards the common headquarters and houses of Secular In
stitutes.

Secular Institutes, though not imposing a common life or residence 
in the same house upon its members by legal requirement (Art. 2, 6 1), 
should nevertheless have for their needs or convenience one or several 
houses in common where:

(1) those who exercise the authority of the Institute, especially su
preme or regional authority, may reside;

(2) members may stay or visit to receive or compete their training, 
to carry out spiritual exercises, and for other similar activities;

(3) members may be admitted who because of ill health or other 
circumstances cannot support themselves, or for whom it is not expedi
ent to live privately, by themselves or with others.

Article IV
§ 1. Secular Institutes (Art. I) are subject to the Sacred Congrega

tion of Religious, without prejudice to the rights of the Sacred Congre- 
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gation for the Propagation of the Faith according to the norm of Canon 
252, § 3, regarding societies and seminaries for the missions.

§ 2. Associations which have not the character and do not fully pro
fess the purpose set forth in Art. I, and those which lack any of the 
elements noted in Articles I and III of this Apostolic Constitution, are 
governed by the law of associations of the faithful, to which reference 
is made in Canons 684 sqq., and are subject to the Sacred Congregation 
of the Council, without prejudice to the provision of Canon 252, $ 3, 
regarding mission territory.

Article V
§ 1. Bishops, but not Vicars Capitular or Vicars General, can erect 

Secular Institutes into a moral person, according to the norm of Canon 
100, $$ 1 and 2.

§ 2. However, bishops shall not erect these Institutes nor allow them 
to be erected without having consulted the Sacred Congregation for Re
ligious, according to the norm of Canon 492, § 1, and the Article which 
follows.

Article VI
§ 1. In order that the Sacred Congregation for Religious, when con

sulted in advance regarding the erection of these Institutes, according 
to the norm of Art. V, § 2, may grant to bishops permission to erect 
them, it must be informed, with due accommodations to the case in ques
tion (congrua congruis), of those matters which are defined in the 
Normce issued by the same Sacred Congregation for the erection of a 
Congregation or a Society of common life juris diiecesani, and of the 
other particulars which have been introduced by the style and practice 
of the same Sacred Congregation or will hereafter be introduced.

§ 2. After the permission of the Sacred Congregation of Religious 
has been obtained by the bishops, there will be no further obstacle to 
their freely using their authority and completing the erection. The 
bishops should not fail to send official notice of the erection, once it is 
made, to the same Sacred Congregation.

Article VII
§ 1. Secular Institutes which have obtained the approbation or a 

laudatory decree (decretum laudis) from the Holy See become juris 
pontificii (Canons 488, n. 3, 673, §2).

§ 2. In order that Secular Institutes of diocesan right may obtain a 
decree of praise or approbation, those things are generally necessary 
which are ordered and defined in the Normcc (nn. 6 sqq.), being referred 
to the Sacred Congregation for Religious with due accommodation to 
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the case in question (congrua congruis), together with those particulars 
required by the style and practice of the same Sacred Congregation for 
Congregations and Societies of common life and things to be hereafter 
defined.

§ 3. For the first, further (if the case so demands), and final appro
bation of these Institutes and their Constitutions, the procedure is as 
follows:

(1) there will be a first discussion in the Commission of Consultors 
of the reasons (prepared as usual and complemented by the opinion and 
arguments of at least one Consultor) under the presidency of His Ex
cellency the Secretary of the same Congregation, or another taking his 
place;

(2) then the whole matter will be submitted to the examination and 
decision of the full Congress of the Sacred Congregation under the 
presidency of His Eminence, the Cardinal Prefect of the Sacred Con
gregation, with competent or especially expert Consultors being invited 
to discuss the case very carefully, according as necessity or advantage 
may suggest;

(3) the decision of the Congress should be referred by His Emi
nence, the Cardinal Prefect, or by His Excellency, the Secretary, to His 
Holiness in audience and submitted to his supreme judgment.

Article VIII
Secular Institutes are subject to local Ordinaries according to the 

norm of the law existing for non-exempt Congregations and Societies 
of common life, except for proper laws in force or to be hereafter 
enacted.

Article IX
The internal government of Secular Institutes can be ordered hierar

chically according to the nature, aims and circumstances of the Insti
tutes, after the manner of Religious Institutes and Societies of common 
life, points calling for special accommodation (congrua congruis) being 
referred to the Sacred Congregation.

Article X
Regarding the rights and obligations of Institutes which have been 

already established by bishops after consulting the Holy See or which 
have been approved by the Holy See itself, no change is made by this 
Apostolic Constitution (Acta Ap. Sedis, XXXIX, 114-124J.1

1 Homiletic and Pastoral Review, XLVII (August, 1947), pp. 940-944.
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Abatement: of a lawsuit, 1693-1694. 
Abbatial Blessing: see Abbots. 
Abbots: to be called to a general 

council, 216; necessity of blessing, 
237; to receive blessing from the 
bishop of the place, 539; powers, 
functions, insignia of, 539; penalty 
for neglect to receive blessing, 
2258. See Prelates Nullius, 236- 
240.

Abdication: of cardinalate or episco
pate by a religious, 542.

Abduction: an impediment to matri
mony, 1061; penalties for, 2208.

Ab Homine: definition, 2052; cen
sures, reservation, 2086-2088.

Ab Ingressu Ecclesiae, Interdict: 
what it implies, 2119.

Abortion: irregularity incurred by 
procuring, 938; penalties, 2205.

Abrogation: of general laws, 6; of 
general and particular laws by 
general laws after the Code, 17.

Absence: from diocese without per
mission of Ordinary, 114; absence 
of bishop from diocese, 249; of 
pastors, 341-343.

Absolution: complicis, 789-790; from 
censures, 2089; from sin and cen
sure, 2091; from censures in the 
external and internal forum, 2092; 
from censures in danger of death, 
2093 ; outside the danger of death, 
2094; from censures in urgent 
cases, 2095-2097; of Freemasons 
and members of forbidden socie
ties, 2189; penalty for unauthor
ized absolution from excommuni
tion, 2193.

8G1

Abstinence, Law of: 1276-1277; 
days of fast and abstinence and of 
abstinence only, 1278-1279; binds 
all from seventh year, 1280; Satur
day abstinence in Lent may be 
transferred to Wednesday, 1281; 
particular laws contrary to Code 
abolished, 1278; no abstinence on 
holydays of obligation observed as 
such, 1278; dispensation because 
of magnus populi concursus, 1278.

Accomplice: priest has no jurisdic
tion for absolution of accomplice 
in sins of impurity, 789; excom
munication incurred by attempt to 
absolve, 790; penalties for priest 
who absolves accomplice, 2223. 
For accomplices in other offenses, 
seo Cooperators.

Accusation, False: of solicitation, 
penalties, 2218-2219.

Acquisition: of goods by religious, 
410; of ecclesiastical and personal 
property, 1489

Acta Apostolica Sedis: Official 
medium for promulgating laws of 
the Holy See, 9.

Actions: that may be brought to 
court, 1637-1668; the suit, 1638- 
1640; sequestration and injunc
tion of the exercise of rights, 1641- 
1643; to halt new enterprises and 
obtain security against danger to 
one’s property, 1644-1645; arising 
from the nullity of acts, 1646- 
1648; for the rescission of acts 
and the restitutio ad integrum, 
1649-1652; actions and counter
actions, 1653-1655; possessory ac-
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tions or remedies, 1656-1662; 
extinguishment of actions, 1663- 
1668. See Trials.

Ad Limina Visit: of Bishop to 
Rome, 249, 252.

Administration: of parish by pastor, 
345-348; of goods of religious, 
410-425; diocesan board of admin
istration, 1513; administration of 
parishes by pastors and lay 
trustees, 1514; duties of board of 
administration, 1515-1518; yearly 
report of administration to the 
local Ordinary, 1518; limitations 
of the rights of administrators, 
1519-1521.

Administrator: of temporal goods of 
novices before taking vows, 489.

— Apostolic: assumption of office, 
233; rights and duties, 234; cessa
tion of office, 235.

— Diocesan: elected by the Chapter 
(consultors) within eight days af
ter vacancy of see, 314; election in 
the United States, 315; qualifica
tions, 316; powers, 317; jurisdic
tion, 318; support, 318; removal 
reserved to the Holy See, 319; re
port to new bishop, 320; cannot 
reserve cases, 799.

— Parochial: appointment by bishop, 
350: rights and duties, 352; re
movable at will of bishop, 356.

Admission: into religious organiza
tion, 426-498; into postulate, 427- 
430; into novitiate, 431-480; into 
temporary and perpetual vows, 
481-496.

Admonitions: preceding dismissal of 
religious, 573 ; of priests, 1983 ; as 
penal remedy, see Remedies, 
Penal.

Adoption, Legal: impediment to 
marriage. 1037.

Adult: definition, 66. For baptism of 
adults, see Baptism.

Adultery: impediment to marriage, 
1062-1064; right of innocent 

party, 1162-1165; penalties, 2212- 
2214.

Aeroplane Travel: jurisdiction to 
hear confessions during journey 
by air, 788.

Affinity: definition, degrees of, 74; 
diriment impediment to marriage, 
history of impediment, 1069; com
putation and multiplication, 1070; 
in the United States, 1071; arises 
from valid marriage only, 1072.

Age: necessary for the reception of 
major orders, 916; as diriment im
pediment to marriage, 1047; Un
ited States laws on age for 
marriage, 1048.

Agent: clerics must not act as agents 
for property and goods of others, 
109.

A Jure, Censures: definition, 2052; 
reserved to Ordinary or the Apos
tolic See, 2086.

Alienation: of goods and property of 
religious, 414—416; of ecclesiastical 
goods, 418, 1523—1524; when per
mission must be obtained from the 
Holy See, and when from local Or
dinary, 1525; sale or disposal of 
votive offerings, 1525; validatior 
by Ordinary of invalid alienation, 
1525 ; explanation of term ‘ ‘ aliena
tion, ’ ’ 1526 ; defense of the Church 
against unlawful alienation, 1527; 
donations by or to the Church, 
1528-1531.

All Souls’ Day: three Masses on, 
705; remuneration for second or 
third Mass, 723.

Alms: right of Mendicant Orders to 
collect, 536, App. Ill, 7, a; limi
tation of other congregations, 
537; qualifications of those who 
collect, 538; collection forbidden 
without permission of the Apos
tolic See or the proper Ordinary 
and the local Ordinary. 1493.

Altar Breads: see Hosts.
Altar: privilege of portable altar,
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721; must be consecrated for the 
celebration of Mass, 721; in 
churches of the Oriental Rites, 722; 
various kinds, 1229; structure of 
immovable and portable altars, 
1230 ; consecration, 1231; desecra
tion and reconsecration, 1232; 
title, 1233 ; proper use, bodies must 
not be buried under or near, 1234. 
See Privileged Altar.

Altar Wine: see Wine.
America: immigration of priests 

from European and Mediterra
nean countries, App. Ill, 2, e.

Anathema: definition, 2100.
Annual Confession: precept of, 824; 

how the year is computed, 825.
Antimensia: cloths used in the Ori

ental rites for the celebration of 
Mass, not permitted to priests of 
the Latin Rite, 722.

Apostasy from the Faith: definition, 
1346 ; penalties for and absolution 
from, 2155-2158; punished with 
irregularity, 934.

—from Religion: definition, 561- 
562; penalties for, 563, 2241;

Apostolic Delegate: duties and pow
ers of, 208; list of faculties, App. 
IV.

Apostolic See: definition of term, 7. 
Apostolic Signatura: see Signatura,

Apostolic.
Appeal: from decision of vicar-gen

eral, 275; from court of first in
stance, 1579; from the provincial 
superior of a religious order, 1580; 
constitution of court of appeal, 
1581; sentences from which there 
is no appeal, 1802; procedure of 
appeal, 1803-1811; cases in which 
clerics can appeal only to Holy 
See, 1986; appeal of irremovable 
pastors against removal by bishop, 
1987; appeal of removable pastors 
against removal by bishop, 1998; 
appeal of pastors against transfer 
to another parish, 2001; appeal 

from censures in devoluto and tn 
mpensivo, 2083-2084; appeal 
from vindicative penalties, 2128- 
2129; penalty for appeal against 
the Roman Pontiff to an (Ecu
menical Council, 2185.

Application of Decrees or Answers 
of Sacred Congregations: particu
lar or general, 9.

—of Mass: for the people in Vicari
ates and Prefectures Apostolic, 
229; by the bishop, 250-251; by 
the pastor, in the United States, 
344-345; persons for whom Mass 
may be applied, 711-713.

Appointment: to ecclesiastical of
fice, 116-122; of pastors, 310,333- 
336.

Archbishop: to be called to a Gen
eral Council, 174; honors and 
jurisdiction, 212; rights and privi
leges, 213; use of pallium, 214: 
right of precedence, 215.

Archconfraternities: see Associa
tions.

Architecture: approved ecclesiastical 
traditions to be followed, 1202.

Archives: diocesan, 279; secret, 280; 
custody of keys, 281; custody of 
cathedral, collegiate, parochial, 
and institutional archives, 282- 
283; penalties for violations of 
regulations concerning diocesan 
archives, 2261.

Articles, Religious: may have vari
ous indulgences, 851.

Ashes, Distribution of: on first Sun
day in Lent, 1190; catechumens 
may be admitted to, 1190.

Assistant Priest: appointment, 353, 
App. Ill, 20, b; in parish belong
ing to religious community, 354; 
residence, rights and duties, 355; 
cannot assist at marriages by rea
son of his office alone, 355; re
moval, 356; powers, 357; office 
could be erected into benefice, but
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in the United States such practice 
is not usual, 1425.

— at Mass: permitted to prelates 
and tolerated at first Solemn Mass 
of newly ordained priest. 715. 

Associations: subject to the Church, 
582; erection, 583; vicar-general 
and letters of erection, 584; right 
of legal person, 585; approval of 
statutes, 586; rights, 587; admis
sion and expulsion of members, 
5SS; membership in several per
mitted save in Third Orders, 589; 
admission and dismissal of mem
bers, 5S9-591; government, 592— 
594; kinds, 595; Third Orders 
Secular, 596-599; confraternities 
and pious unions, 600-607; Pious 
Union of the Clergy and Con
fraternity of Christian Doctrine, 
603, App. Ill, 8, a-b; archcon
fraternities and primary unions, 
60S-611; societies forbidden to 
the people, 2188-2190. See Pious 
Unions.

Attorney: right of all to an attorney, 
and appointment of same, 1629; 
qualifications, 1631; must obtain 
approval from Ordinary, 1632; 
must have commission from the 
party or the judge, 1633 ; rejection 
and removal, 1635; forbidden to 
buy lawsuit or make agreement for 
immoderate profit, 1636.

Auditor (at ecclesiastical trials): 
appointment and office, 1572.

Authority, Ecclesiastical: penalty 
for abuse, 2260.

Auxiliary Bishop: see Coadjutor 
Bishop.

Bail: clerics may not go bail, 106. 
Banns of Marriage: may be pub

lished at any time of the year, 
1139; pastor’s duty to publish, 
994; time and place of publication, 
994; previous investigation, 995; 
no banns for mixed marriages and 

others performed with dispensation 
from disparity of cult, 996; obliga
tions imposed on the faithful who 
know of impediments, 997; faculty 
of bishop to dispense from banns, 
998; formalities of publication, 
999; procedure when doubt about 
impediment arises in course of pub
lication, 1000; procedure when cer
tain impediment is discovered, 
1001; announcement of marriage 
in American civil law, 1005.

Baptism: effect, 64; rebaptism, 627; 
foundation of all other sacraments, 
632; matter and form, 632; min
ister, 633; deacon, extraordinary 
minister, 634; private baptism, 
635; duties of pastors, 636; bap
tism of adults, 637; subject of bap
tism, 638; unusual cases of infant 
baptism, 639-641; baptism of 
abandoned infants, 642 ; of infants 
of non-Catholic parents, 643; of 
infants of heretical or schismatic 
parents, 644; adults to be baptized 
only with their knowledge and con
sent, 645; procedure in extreme 
cases where there has been no man
ifestation of intention, 646 ; priest 
should be fasting at baptism of 
adults, 647; baptism of mentally 
defective persons, 648; rites and 
ceremonies, 649; Latin and Ori
ental Rites, 650; solemn baptism 
and baptismal water, 651; supply
ing ceremonies after private bap
tism, 652; bishop may permit 
private conditional baptism of con
verts from Christian sects, 653; 
Christian name to be given, 654; 
sponsors, 655-658; requisites for 
valid sponsorship, 659; Protestants 
or schismatics ineligible, 660-661; 
appointment of sponsors, 661; 
sponsorship by proxy, 662; physi
cal contact necessary for valid 
sponsorship, 663; requisites for 
licit sponsorship, 664; sponsorship
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of the minister, 665; spiritual rela
tionship of the sponsors, 666; 
duties of sponsors, 6G7; time and 
place of baptism, 668-670; infants 
should be baptized as soon as pos
sible, 668 limit of delay, G69; 
place of baptism, 670; parish 
church must have baptismal font, 
671; baptism in non-parochial 
church of extensive parish, 672; 
solemn baptism in private houses 
with permission of Ordinary, 673; 
record and proof, 674-679; mean
ing of term 1 ‘illegitimates,’’ 677; 
irregularity incurred by those who 
allow themselves to be baptized 
by non-Catholic, 933; doubtful 
baptism considered valid in refer
ence to impediment of disparity of 
cult, 1054.

Baptism by non-Catholics: may 
cause irregularity, 935.

Baptized in the Catholic Church: 
explanation of the term, 1053.

Basilica: explanation of title, 1218. 
Beads, Prayer: see Rosaries.
Beard: bishop may forbid clergy to 

have beard, 105.
Beatification: cases subject to the 

S. Congregation of Rites, 197; 
process, 1906; postulator, 1907— 
1909; the Cardinal Relator, 
promoter of the faith and sub
promoters, 1910-1912; notary, 
chancellor and attorneys of the 
process, 1913-1915; proofs to be 
submitted in the process, 191G- 
1919; witnesses and their obliga
tions, 1920-1922; qualifications of 
witnesses, 1923-1924; appoint
ment and duties of experts, 1925; 
documents to be inserted in the 
process, 1926-1928; process by 
way of non-cult, oath and those 
who must take it, 1929; processes 
to be conducted by the local Ordi
nary in his own right, 1930-1933; 
examination of the writings of the 

Servant of God, 1934-1938; in
formative process to be conducted 
by the Ordinaries, 1939-1942; the 
process of non-cult, 1943; trans
mission of the processes to the 
Sacred Congregation, 1944-1945; 
introduction of the cause before 
the S. Congregation: review of the 
writings, 1946—1948; discussion on 
the informative process, 1949- 
1954; discussion of the process on 
non-cult, 1955-1956; Apostolic 
Processes: the institution of the 
Apostolic Process, 1957-19G2; 
judgment on the validity of the 
Apostolic Process, 1963-1964; trial 
on heroism of virtues in particular, 
or on the martyrdom and its causes, 
1965-1968; judgment of the mir
acles of a servant of God in partic
ular, 1969-1973; process of 
beatification of servants of God 
by way of cult, 1974-1980.

Beatification and Canonization: 
printed advocacy needs permis
sion of Congregation of Rites, 
1402.

Bells: every church should have them. 
1208; consecration pertains to 
Ordinary, 1208; not rung for secu
lar purposes without permission of 
Ordinary, 1208; nor for funerals 
on days excluding Funeral Mass, 
1244; small bell at Mass, 716, note 
38.

Benediction of the Blessed Sacra
ment: 1302.

Benefices: subject to the Apostolic 
Datary, 205; loss by religious pro
fession, 493; benefices denied to 
secularized religious, 559; imposi
tion of tax in conferring benefices, 
1372,1449; definition and status in 
the United States, 1423; various 
kinds, 1424; offices which are not 
benefices in law, 1425; meaning of 
the term in the Code, 1426; erec
tion of benefices, 1427-1431; union,
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transfer, dismemberment, conver
sion and suppression of benefices, 
1432-1436; parishes united with 
houses of religious as benefices, 
1437; power of Ordinary to trans
fer benefices, 1438; Ordinaries can 
divide any parish, despite the wish 
of the pastor, and erect a perpetual 
vicariate or a new parish, 1439; 
dividing parishes in the United 
States, 1440; dividing parishes of 
religious, 1441; manner of pro
cedure of local Ordinary in making 
changes in benefices, 1442 ; imposi
tion of pensions on benefices, 1443 ; 
those who have right to confer 
benefices, 1445; benefices reserved 
to the Holy See, 1446; rules regu
lating valid conferring of bene
fices, 1447-1450; installation into 
benefices, 1451; conflicting claims 
to benefices, 1452; right of patron
age, see Patronage; appointment 
to benefice a right of Ordinary, 
1467; rights and duties of bene
ficiaries, 1471; sqq., App. Ill, 17, 
1; resignation and commutation 
of benefices, 1479 sqq.; exchange, 
1481; effects of suspension from 
benefice, 2122 sqq.; removal as a 
penalty, 2140; benefices of monsi
gnori and domestic prelates, App. 
Ill, 17, a.

Bequests: in favor of the Church, 
should, if possible, comply with 
civil law, 1506; will of donor to be 
faithfully executed, 1507; Ordi
naries the executors of all bequests, 
1508; Ordinary to be notified of 
all pious bequests and donations 
except those left in favor of exempt 
religious clerical organizations, 
1509; power of the Holy See and 
the Ordinary to alter conditions, 
1510.

Betrothal: see Engagement, Mar
riage.

Bible: translations in the vernacular, 

conditions of publication, 1406; 
publication of books of the Sacred 
Scriptures, annotations or com
mentaries without the approval of 
competent authorities incurs ex
communication, 2165.

Bigamy: as a canonical irregularity, 
929; penalties, 2211.

Bination: may be permitted by Ordi
nary for sufficient reason, 706; 
penalty for illegal bination, 2171.

Bishop: habitual faculties, 49; new 
formula of faculties, App. V; 
power to dispense, 59; divides 
diocese into parishes, 170; resi
dential bishops to be called to Gen
eral Council, 174; subject to 
Metropolitan, 213; vote in Plenary 
and Provincial Councils, 216; if 
not subject to any metropolitan, 
must choose Council of neighboring 
metropolitan, 218; meetings of 
bishops every five years, 222; obli
gation to say Mass for the people, 
250-251; quinquennial report to 
the Holy See on state of diocese, 
252; delegation of faculties, 256; 
visitation of the diocese, 253-254; 
may create religious congregations, 
368; power to delegate priests to 
hear confessions of all religious in 
his diocese, 399; faculties in the 
United States with regard to alien
ation of church goods, 418-419; 
authority over exempt religious, 
532; authority over organizations 
approved by the Holy See, 553; 
power to grant indulgences, 844; 
minister of Holy Orders, 881; 
right to ordain restricted to dio
cese, 971; duty concerning mixed 
marriages, 1043; requisites for 
valid assistance at marriages, 
1100-1102; must explicitly desig
nate priest to perform marriage 
ceremony, 1103-1105; may not 
delegate priest to assist at mar
riage until demands of Canon Law
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are fulfilled, 1107; may an excom
municated. suspended or inter
dicted priest be delegated to 
witness a marriage? 1108; may 
fprbid evening marriages, 1139; 
power to appoint holydays of obli
gation and days of fast and absti
nence per modum actus, 1271; 
power to dispense from laws of 
observance of holydays of obliga
tion and of fast and abstinence, 
1272; ownership of the sacred 
utensils of a dead bishop, 1320; 
teachers and leaders of the faith
ful committed to bishop’s care, 
1347; office of preaching, 1348; 
duty to establish Catholic schools, 
1394; right to visit and supervise 
schools, 1397; not bound by the 
ecclesiastical prohibition of books, 
1417; must hear reasonable objec
tions to erection of new parish, 
1429; powers and duties with re
gard to hospitals, orphanages and 
other institutions, 1482-1486; can 
remove irremovable pastors for 
just reasons, 1987-1996; exempt 
from penalties of law, 2064, 2066; 
can issue general interdict on 
parish or people of parish and 
particular interdict, local and per
sonal, 2110. Sec Ordinaries.

Bishop’s Jurisdiction: see Jurisdic
tion, Episcopal.

Bishop’s Letter: when it has the 
force of a precept, 18.

Blasphemy and Perjury: penalty 
for, 2176.

Blessed Sacrament: sec Eucharist. 
Blessing, Abbatial: see Abbots.
Blessings: faculties of Cardinals, 

184 ; reserved and unreserved bless
ings, 1188; blessing of places re
quires powers of both Orders and 
jurisdiction, 1192; right of bless
ing places belongs to the local 
Ordinary or to the ma jor superior 
of clerical exempt religious, 1194; 

record and proof of blessing, 1196; 
church must be blessed or conse
crated before use for divine wor
ship, 1204; church of wood, iron 
or other metal may be blessed but 
not consecrated, 1204.

Bodily Defect: irregularity, 927.
Bond, Marriage: perpetuity and ex

clusiveness, 1143.
Books, Censorship of: scope of the 

ecclesiastical right of censorship, 
1398; without previous ecclesias
tical approval even laymen are for
bidden to publish, 1399; who gives 
permission to publish, 1400; spe
cial rule for the secular clergy and 
religious, 1401; publication of 
matters relative to beatification, 
canonization, and indulgences, 
1402-1403; collections of decrees, 
1404; liturgical books and reprints 
of litanies, 1405; translations of 
the Bible, 1406; extent of permis
sion to publish a book, 1407; rules 
of diocesan censorship, 1408; man
ner in which Imprimatur is to be 
given and printed, 1409.

Books, Prohibition of: prohibition is 
subject to the Holy Office, 191; 
right of the Church to prohibit 
books, 1410; books condemned by 
the Holy See forbidden every
where in any translation, 1411; 
Oriental Church bound by condem
nation of books by Holy Office, 
1411; duty of all to assist the 
Church in this matter. 1412; conse
quences of prohibition. 1413; books 
forbidden by law, 1414; other pub
lications, 1415; permission to read 
prohibited books given by law to 
certain persons, 1416; right of 
Cardinals and bishops to read for
bidden books, 1417; how to obtain 
faculty to read forbidden books, 
1418; obligation of booksellers, 
1419; nobody exempt from the 
natural law which forbids the read-
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ing of books that are a proximate 
occasion of sin, 1420; penalties in
curred by those who edit or publish 
condemned books, 2162-2165.

Breads. Altar: see Hosts.
Bribery: penalty for attempted brib

ery of officials of the Curia, 2263. 
Bulls: issued by the Apostolic Chan

cery, 204.
Burial: unbaptized infants of Cath

olics may not receive Christian 
burial, 1211; burial of excommuni
cated persons and the desecration 
of the church, 1212; bodies of the 
faithful to be buried in consecrated 
ground, cremation being forbidden, 
1235; what is meant by 11 ecclesias
tical burial,” 1236; burial in 
churches forbidden by the Code, 
1236-1237; exhuming of bodies, 
1243; bodies of the faithful to be 
brought to the parish church for 
funeral services, 1244; funeral 
services in places where civil law 
forbids to take body to church, 
1244; Requiem Mass on day of 
interment, 1245; Mass at transfer 
of bodies, 1245; this Mass need not 
be said in proper parish of de
ceased, 1245; burial of person dy
ing outside his own parish, 1245; 
of a Cardinal, 1246; of a holder 
of a benefice, 1247; of professed 
religious and novices, 1248; of 
persons living in a religious house, 
in a college or in a hospital, 1249; 
choice of burial church and ceme
tery, 1250-1254; ancestral burial 
places, 1255; rules concerning the 
funeral services, 1256-1259; a 
church claiming special privilege or 
custom against funeral rights of 
proper pastor must prove its claim, 
1256; the interment, 1260-1262 ; 
funeral fees, 1263 ; proper pastor’s 
share in the funeral offerings if 
the funeral is held in another 
church, 1264-1265; delayed fu

neral services and canonical por
tion of proper pastor, 1265; 
records of the dead, 1266; persons 
to whom ecclesiastical burial is 
granted or denied, 1267-1270; 
in an interdicted cemetery burial 
must be without ecclesiastical rites, 
2113; penalties for violations of 
laws on deprivation of Christian 
burial, 2194.

Business: clerics forbidden to engage 
in, 113; penalty for clerics engag
ing in worldly enterprises, 2236.

Camera Apostolica: administers 
goods and rights of the Apostolic 
See, 206.

Canonical Office: obligation of, 104. 
Canonization: cases subject to the S.

Congregation of Rites, 197; for 
preceding process of beatification, 
see Beatification; no one may be 
canonized unless first raised to the 
ranks of the blessed by cither a 
formal or equivalent beatification, 
1980; proof of miracles required, 
1981; Decree of Roman Pontiff 
by which he announces that the 
cause may proceed, 1982.

Canon Law: general principles, 1- 
63 ; academic degrees in, 1393.

Canons, Chapters of: history, 285; 
purpose, creation, and suppression, 
and membership, 286; chapters 
of fixed numbers, 287; support of 
chapter, 288-289; conferring of 
dignities, precedence, rights, and 
duties, option is excluded, 290- 
meetings of the Chapter, 290- 
canon theologian and canon peni
tentiary of cathedral churches 
291; duties of canon theologian, 
292; duties of canon penitentiary, 
293; bishop confers every benefice 
and canonry, 294; meaning of 
“properly qualified persons” 
295; appointment of honorary 
canons, 296; Cathedral Chapter
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precedes all others, 297; garb of 
canons, 297; statutes of chapter, 
298; assist bishop in solemn serv
ices, 299; Divine Office, 300; rules 
if church is a parish church, 301; 
services at the altar, Conventual 
Mass, 302 ; absence from choir serv
ice, 303-305; emeritus or jubilar- 
ian, 306; faculties of penitentiary 
to absolve from reserved cases, 
811; penalty if penitentiary or 
theologian neglects office, 2240.

Cardinals: to be called to a Gen
eral Council, 174; creation and 
privileges, 178-181; College, 182; 
residence, 183; privileges, 184; 
privileges of Cardinal Dean, 185; 
privileges in their oo churches, 
186; during vacancy of the Roman 
See, 186; burial, 1246; ownership 
of sacred utensils of a dead Cardi
nal, 1319; not bound by the eccle
siastical prohibition of books, 
1417; exempt from the penalties 
of law, 2064, 2066.

Cardinal Legate: precedence, 209.
Cardinal Protector: office and juris

diction, 377.
Cardinal Belator: member of the S. 

Congregation of Rites appointed to 
report to that Congregation all 
things which favor or compromise 
a cause of beatification, 1910.

Cardinalate: religious raised to the 
dignity of, 541.

Carmelite Third Orders: rules for 
transfer of members, 599.

Cases, Reserved (to the Holy See for 
trial) : 1550.

Casus Perplexus (in matrimonial 
cases) : power of local Ordinaries 
and pastors to dispense and requi
site conditions, 1014. See Dis
pensation.

Catechetical Instruction: duty of 
pastors, 1350-1352.

Catechumens: baptism, 637, 638, 
645; may be admitted to sacra- 

mentals, 1190; Christian burial, 
1267.

Cathedral Chapter: see Canons.
Cathedraticum: bishop's means of 

support in the United States, 
1478; right of local Ordinary to 
cathedraticum, 1494; no prescrip
tion excuses non-payment, 1502.

Celebret: priests must hare it to say 
Mass in strange place, 699-702.

Celibacy: of the clergy, 101; vow 
not to marry an impediment to 
marriage, 1033; penalty for viola
tion of obligation of celibacy, 
2244.

Cemeteries: faithful should be buried 
in biessed cemeteries, 1236; history 
of burial in churches, Code forbids 
burial in churches, except in the 
case of residential bishops, abbots 
or prelates nullius in their own 
churches, or of the Roman Pontiff, 
royal personages and Cardinals, 
1236-1237; procedure if state laws 
forbid Catholic cemeteries, 1238; 
every parish should have cemetery, 
exempt religious may have one. 
1239; special burial places for 
faithful, clergy, infants, 1240; 
electric or other lamps over tombs. 
1240; care of cemetery, 1241- 
1242; exhumation of bodies, 1243; 
choice of cemetery by faithful, 
1250-1254; cemetery adjoining 
interdicted chapel not interdicted, 
and vice versa, 2114; penalties for 
violating cemetery, 2182.

Censor Librorum: duties compat
ible with religious life, 540.

Censorship: See also Books, Censor
ship of.

Censures: inflicted by precept of ec
clesiastical Superior, 2073; defini
tion and infliction 2080; should 
be inflicted only for external, 
grave, consummated and obstinate 
offenses, 2081; gravity to be 
judged by the external act, 2082;
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censures inflicted by judicial sen
tence, 2083 ; appeal against threat
ened censure, 2084; multiplication 
of censures, 2085; reserved and 
non-reserved censures, 2086 ; should 
not be reserved unless grave neces
sity demands and reservation is to 
be interpreted strictly, 2087; cen
sures reserved to the Holy See can
not be reserved to the Ordinary, 
20SS; territorial and ab homine 
censures, 2088; absolution by con
fessor in ignorance of the reserva
tion is valid unless censure is ab 
homine or reserved to the Apostolic 
See speciali modo, 2088; censure is 
removed only by legitimate abso
lution, 2089; one censure may be 
absolved while others remain, 2090 ; 
relation between absolution from 
sin and from censure, 2091; abso
lution in the internal and external 
forum. 2092; absolution in urgent 
cases, 2093, 2095-2097; absolution 
in danger of death, 2093; absolu
tion outside danger of death, 2094 ; 
censures in particular, nature and 
infliction of, 2098; see Excom
munication, Interdict and Suspen
sion; penalty for violation of cen
sure, 2193; penalties for obduracy 
under censure, 2195; Summary of 
Censures latce sententice, App. II.

Ceremonial Congregation: 198.
Cessation: of delegated and ordinary 

power, 159-160.
Chancellor (of the Diocesan Curia): 

office, 277; is by virtue of his ap
pointment a notary, 1983.

Chancery, Apostolic: duties of, 204. 
Chapters of Canons: see Canons, 

Chapters of.
Chapters of Religious: jurisdiction, 

379; elections, 383.
Character, Sacramental: 627 
Chastity: vow of perfect chastity an 

impediment to marriage, 1032; 

penalties for offenses against, 
2212-2214. See Celibacy.

Children: Holy Communion of chil
dren, 751-752; to be warned by 
pastors not to marry without 
consent of parents, 1003; pastor 
must refer marriage of children to 
the Ordinary, 1004; duties of 
parents towards children, 1144, 
1146; excused from penalties latce 
sententia, but not from penalties 
ferendce sententice, 2070; excom
munication of parents who have 
their children baptized by non
Catholic ministers, 2166, 2169; ex
communication of persons who 
marry with the agreement to edu
cate children outside Church, 2166, 
2168.

Chrism: 680; may priests bless? 681; 
priests with indult to confirm use 
chrism blessed by bishop, 681.

Christian Doctrine: see Knowledge 
and Catechetical Instruction.

Christmas: three Masses allowed, 
704, 705.

Church: church of religious women 
may not be parochial, 523; what is 
meant by “church,” 1198; can
not be built without consent of 
Ordinary, 1199-1200; blessing of 
corner stone, 1201; architecture, 
1202; not to be used for profane 
purposes, 1203; must be blessed 
or consecrated before used for 
divine worship, 1204; day of con
secration, 1205; preceding day 
fast, 1205; feast of dedication, 
1206; title, 1207; bells, 120R; 
loss of consecration, 1209, religious 
services in consecrated or blessed 
churches, 1210; pollution, 1211 — 
1213; reconciliation, 1214; persons 
who have power to reconcile, 1215- 
custody against irreverence, 121 (J • 
right of refuge, 1217; title of 
basilica, 1218; admission to serv
ices must be free of charge. 1219 -
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administra tion of goods. 1220- 
1222 ; persons bound to keep church 
in repair, 1223-1224; reservation 
of the Blessed Sacrament, 1292- 
1296; penalties for violation of 
church, 2182.

Church, The: relation to the State, 3. 
See Civil Power.

Civil Power: has no jurisdiction 
over marriage contract of Chris- 
tains, 975; in countries where civil 
marriage and church marriage are 
required, the Church insists on com
pliance with civil law, App. Ill, 
14, a; marriage between unbap
tized persons subject to civil 
power, 981; penalty for recourse 
to civil power against acts of Holy 
See or its legates, 2186; against 
ecclesiastical jurisdiction, 2187.

Clergy: distinction between clergy 
and laity, 83; special vindicative 
penalties of the clergy, 2139.

Clerical Garb: see Garb, Clerical.
Clerics: definition, institution, and 

degrees, 84; how constituted, 85; 
jurisdiction, 85; prelates, 86; must 
belong to a diocese or to a reli
gious community, 87; incardina- 
tion, 88; implied incardination, 
89; rules of incardination and ex- 
cardination, 90; rights and privi
leges, 91-94; obligations, 95-102; 
duties of life and conduct, 103— 
114; forbidden to promote dances 
for benefit of churches, 111; 
clerics violating the law of resi
dence, see Residence, 2002-2007; 
decrees on obligations of clerics, 
App. Ill, 2. For penalties, see 
Penalties, Ecclesiastical.

Cloister: see Enclosure.
Coadjutor Bishop: granted only by 

the Roman Pontiff, rights of, 258; 
functions, 259; residence, 260; 
right of succession, 261.

Code of Canon Law: to be textbook

in Universities and Schools of 
Canon Law, 1384.

Coercion: penaltieo for unjust coer
cion to embrace clerical or reli
gious life, 2207.

College: effects of an interdict on 
college, 2115-2118; effects of sus
pension on individual members of 
a suspended college, 2126.

Committee for Authentic Inter
pretation of the Code: answers 
doubts concerning meaning of the 
Code submitted through Ordinaries 
and major Religious Superiors, 15.

Common Error: jurisdiction sup
plied by the Church, 161.

Common Life: in religious organ
izations, 504.

Communication: forbidden with an 
excommunicat us vitandus, 2108; 
with heretics, 2159.

Communication of Privileges: defi
nition, 529; in relation to con
fraternities and pious unions, 
604.

Communion, Holy: regulations for 
religious only directive, 507; in 
urgent necessity priest of one Rite 
may give Communion in species of 
another, and faithful may receive 
in any Rite, save as Viaticum, 747, 
765; obligation of natural fast, 
709; exceptions in favor of sick, 
710; Communion of faithful at 
midnight Mass. 720; the priest is 
ordinary minister, but deacon, 
with bishop’s or pastor’s permis
sion, may also administer it, 743; 
before and after private Mass, 
744; devotional Communion of 
sick not reserved to pastor, 745; 
administration of Holy Viaticum 
is right of pastor, 746; in urgent 
necessity Viaticum may be given 
in different Rite, 747-748; Com
munion to be given only under 
species of bread, 749; admission 
of adults to Communion, 750; ad-
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mission of children, 751-752; who 
is not to be admitted, 753; when 
Confession is necessary, 754; Com
munion may be received only onco 
a day, except in danger of death 
or to save Blessed Sacrament from 
irreverence, 755; dispensation 
from the fast, 756-758; Easter 
Communion obligatory, 759-761; 
Communion of clergy on Holy 
Thursday, 762; frequent and daily 
Communion, 763; obligation to 
communicate in danger of death, 
764; Communion under various 
Rites, 765; days on which Com
munion may be given, 766; given 
only during hours when Mass is 
permitted, 766; during Mass priest 
may not go out of sight of altar 
to give Communion, 767; Com
munion may be given wherever 
Mass may be said, 768.

Community: effects of an interdict 
on a community, 2115-2118; ef
fect of suspension on individual 
members, 2126.

Community Life: of secular clergy 
encouraged, 103; penalty for vio
lations in religious organizations, 
2245.

Complaint, Bill of: definition, 1669; 
requirements, 1670; acceptance 
or rejection by the court, 1671- 
1672.

Compromise: election by, 131-132; 
as a means of avoiding civil trials, 
1841; rules of the civil law of the 
place should be followed in com
promise, 1842; cannot be made in 
criminal cases, in matrimonial 
cases where there is a question of 
dissolving a marriage, or in mat
ters pertaining to benefices, where 
there is litigation about the title 
itself to a benefice, unless a legiti
mate authority sanctions it, 1843; 
effect of a compromise called com
positio or concordia, 1844; ex

penses to be borne equally by 
parties, 1844; compromise by arbi
tration, 1845-1848.

Concelebration: forbidden save at 
the time of ordination of priests 
and consecration of bishops, 698.

Concubinage: persons living in pub
lic concubinage not to be admitted 
to Holy Communion, 753; public 
or notorious concubinage a source 
of the impediment of public propri
ety, 1074; clerics guilty of con
cubinage to be tried summarily, 
1985; no appeal save to the Apos
tolic See for those convicted by 
the Ordinary, 1986; manner of 
procedure against clerics living in 
concubinage, 2008-2011; cleric 
who keeps under his roof, or as
sociates with a woman of suspicious 
character to be admonished by his 
Ordinary, 2008; punishment of 
cleric who disobeys warning of the 
Ordinary, 2009; defense of such 
cleric, 2010-2011.

Concursus: for the appointment of 
pastors, 333-334.

Condemnatory Sentence: meaning, 
25.

Condemned Doctrines: penalty for 
defending, 2161.

Conferences: diocesan, 100; religious 
priests having care of souls must 
attend, 100; in religious houses, 
500; absence from the diocesan 
conference to be punished by the 
Ordinary, 2233.

Confession: duty of clergy to con
fess frequently, 95; religious even 
of exempt orders may confess to 
any approved priest of the diocese, 
for sake of peace of conscience, 
400; superior may not exact mani
festation of conscience, 409; Con
fession of novices, 469-470; 
novices have same rights as pro
fessed, 469; ordinary and extra
ordinary confessors for novices,
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470; religious shall confess once a 
week, 507; of mortal sins before 
saying Mass, 707-708; jurisdic
tion for Confessions of religious 
women, 778; precept of annual 
Confession, 824; computation of 
the year for annual Confession, 
825; Confession as a condition for 
gaining indulgence, 849; penalties 
for attempting to hear Confessions 
without faculties, 2222. See Con
fessors; Penance, Sacrament of. 

Confessors: in clerical religious or
ganizations, 399; ordinary and 
special confessors in houses of Sis
ters to be appointed by local Or
dinary, 401; extraordinary con
fessors of Sisters, 402-404; 
ordinary confessors of Sisters, 
405-406; confessors in laical re
ligious organizations of men, 407- 
408; in seminaries, 1377; in the 
process of beatification the confes
sor cannot be a witness to anything 
he knows from the confessional, 
1920; in more urgent occult cases 
any confessor can, in the sacra
mental forum, suspend the obliga
tion of observing a vindicative 
penalty lata' sentential, which 
would entail infamy or scandal, 
2131.

Confirmation: administration, bless
ing of the chrism, 680; priest may 
administer by special indult, but 
cannot bless the chrism, 6S1; min
ister, 682; extent of faculties of 
priests to confirm, 683; faculties 
of pro-vicars and pro-prefects 
Apostolic, 684; bishop may con
firm strangers in his own diocese, 
685; pastor may confirm those in 
danger of death, 686, App. X; 
confirmation of strangers by 
priests, 686; obligation of bishop 
to administer, 687; obligation to 
receive, 688; age for reception, 
689; time and place, 690; sponsors 

and their obligations, 691; effect 
of change of law on sponsorship, 
691; requisites for valid sponsor
ship, 692; requisites for licit 
sponsorship, 693; spiritual rela
tionship, 694; record and proof of 
Confirmation, 695; penalty for 
priests who attempt to administer 
Confirmation without faculties, 
2221.

Confraternities: see Associations 
and Pious Unions.

Congregations, Religious: see Re
ligious.

Congregations, Sacred: have no 
legislative power, 189; President 
of, 190; of the Holy Office, 191; 
Consistorial, 192; of the Sacra
ments, 193; of the Council, 194; 
of Religious, 195; of the Propa
ganda, 196; of Sacred Rites, 197; 
Ceremonial, 198; for Extraordin
ary Affairs, 199; of Seminaries 
and Universities, 200; for the 
Oriental Church, 201; jurisdiction 
of the Congregation of Rites, 2.

Consanguinity: lines and degrees, 
73; ns diriment impediment to 
matrimony, 1065; in the old 
Roman Law and in the United 
States, 1066; degrees, 1067; mul
tiple, 1068.

Conscience, Marriage of: laws gov
erning such a marriage, 1135; ob
ligation of secrecy on the part of 
priest who assists at such a mar
riage, 1136-1137; such a marriage 
to be entered only in special 
record, 1138.

Consecration: of bishop, time of, 
244; of sacramentals, reserved to 
bishop or inferior cleric who has 
faculty cither by law or by Apos
tolic indult, 1188; of sacramentals, 
11S9; of places, reserved to the 
local Ordinary, 1192; bishop can
not delegate a priest to consecrate 
a place, though he may have an
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• induit to delegate one for the con
secration of altars and chalices, 
1193; only the local Ordinary may 
consecrate, even those places of 
exempt religious, 1195; record 
and proof of consecration, 1196; 
penalty for consecrating a bishop 
without the papal mandate, 2226; 
penalty for bishop-elect who neg
lects to receive consecration in due 
time, 2254. See Church.

Consent, Matrimonial: may not be 
renewed before a non-Catholic 
minister, 1042; definition and free
dom of matrimonial consent, 1079; 
presupposes knowledge of the ob
ject of the marriage contract, 
1080; error vitiating consent, 
1081; knowledge or opinion of the 
nullity of marriage does not neces
sarily exclude consent, 1083; pre
sumed in law to be in harmony 
with the nature of the contract, 
1084; vitiated by force and fear, 
1085-1088; to be given in each 
other’s presence, 1089; may not 
be given by letter, 1090; may be 
given by proxy, 1091; may be given 
by signs by those who are unable to 
speak, 1091; also through an in
terpreter, 1093; conditional con
sent, 1094r-1097; presumed to be 
present until the opposite is proved, 
1098; renewal in the revalidation 
of marriage, 1177-1179.

Consistorial Congregation: general 
duties, 192.

Conspiracy: penalty for conspiracy 
against the authority of the Roman 
Pontiff, his legates or own proper 
Ordinary, 2184.

Constitutions: religious obliged to 
comply with, 503.

Constitutive Blessings: definition, 
1189.

Consultors: election in a prelacy 
nullius, 239.

Consultors, Diocesan: appointed 

where there is no Chapter of 
Canons, 307; religious and secular
ized priests ineligible, 307; term of 
office, 308; council of bishop, may 
be removed only for just cause, 
309; meetings, when consent is 
needed, when advice, 310; elect 
administrator, 314-315; qualifica
tions, 316; duties incompatible 
with duties of religious life, 540.

—, Parochial: appointment and 
duties, 284.

Contempt of Court: when judge may 
declare one guilty of contempt, 
1768-1769; when one who fails to 
answer a summons may be de
clared guilty, infliction of punish
ment, 1770-1773; contempt by 
plaintiff, 1774—1775; one guilty of 
contempt must be condemned to 
pay the cost of the trial in so far 
as his obstinacy was the cause of 
the expenses, 1776.

Contracts: made by religious organ
izations, 420-425; the civil law is 
to be observed in regard to con
tracts and payments of all kinds, 
unless it is contrary to divine law 
or Canon Law rules otherwise, 
1522; invalid alienation of ecclesi
astical goods cannot be validated 
by local Ordinary, 1525; court of 
place of contract has jurisdiction 
if defendant stays in place, 1557.

Converts from Heretical Sects: im
peded from ordination, 949; not 
barred from religious life, 433.

Cooperators: liability in offenses, 
2040; plotters are, as a rule, all 
equally guilty, 2041; the mandans 
is principal author of the offense, 
2042; limited liability, 2043 ; nega
tive cooperators, 2044; liability 
for offense after its commission, 
2045; all are jointly and severally 
obliged to pay expenses and repair 
damage, 2047; penalties, 2071.
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Corpus Christi: processions en 
feast, 1314.

Corpse: penalty for violation of, 
2181.

Correspondence: regulation of cor
respondence of religious, 527.

Council, Congregation of the: 194. 
Council, General: must be convoked 

by the Roman Pontiff, 173; per
sons to be called, 174; right of 
proxy, 175; permission to leave, 
176; proposal of questions, 176; 
decrees to be confirmed by the 
Roman Pontiff, 177; jurisdiction, 
177; no appeal from Roman Pon
tiff to a General Council, 177; 
automatically suspended by the 
death of the Roman Pontiff, 177.

Council, Plenary: persons to be 
called, 216; voting, 220; business, 
221.

—, Provincial: time, place and con
vocation, 217; persons to be called, 
218-219; voting, 220; business, 
221.

Councillors: of religious superiors, 
393-395; number, 393; when con
sent is required, 394; when advice 
is required, 395.

Cremation: 1268, 5.
Crime: irregularities arising from 

crime, 933; the impediment of 
crime in matrimony, 1062; im
pediment verified in adultery with 
attempted marriage after a civil 
divorce, 1063; verified in the 
killing of the spouse, 1064.

Criminal Trials: offenses subject to 
criminal procedure must be public 
offenses, procedure, 1849; action 
of accusation and denunciation, 
1850-1852; the investigation, 
1853-1857; rebuke of the offender, 
1858-1863; the criminal prosecu
tion and the summons of the of
fender, 1864-1865. See Trials.

Christmas: Midnight Mass and Holy I

Communion, 720; holyday of obli
gation, 1274.

Cult: of the Blessed Virgin, saints, 
sacred images and relics, 1304— 
1311; only those may be venerated 
with public cult who have been in
serted in the official list of the 
saints or beati, 1304.

Cult, Disparity of: see Disparity of 
Cult.

Cumulatio Facultatum: now con
ceded by the Code with a general 
indult to dispense from one or 
more impediments, 1021-1022.

Curia, Roman: constitutive mem
bers, 187; rules, 188; controver
sies, 189; Tribunals, 202-203; Of
fices, 204-207.

—, Diocesan: personnel, their nom
ination, oath of office, 266.

Customs: immemorial customs re
main unless explicitly rejected by 
the Code, but ordinary customs 
contrary to the laws of the Code 
are abolished, 5; to become law, 
customs need the consent of the 
legislator, 19; who can introduce 
customs, 19; abrogation of cus
toms, conditions for customs contra 
jus and prater jus, 20; position of 
the subjects with regard to cus
toms, 21.

Daily Communion: urged upon all, 
763.

Danger of Death: baptism in such a 
case, 635, 653; necessary condition 
for reception of Extreme Unction, 
861-863; power of local Ordinaries 
and pastors to dispense in matri
monial matters in danger of death, 
1011-1013; assistance of excom
municated minister in danger of 
death, 2103.

Dances: priests forbidden to pro
mote them for benefit of churches 
and other religious purposes, 111.

Datary, Apostolic: duties, 205.
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Day, Liturgical: 23.
Dead, Mass for the: 711-712.
Dean: office, 321; rights and duties, 

322; visitation, 323; conferences 
and yearly report to the bishop, 
324; precedence, 324.

Death, Presumed: proof of presump
tion, 1025, 1051.

Death Sentence: cause of irregular
ity, 931.

Declaratory Sentence: meaning, 25. 
Decrees: particular or general, ap

plication, 9; collections may be 
published only with permission of 
the respective Congregations, 
140*.

Defensor Vinculi: duties as de
fender of the marriage bond and 
of the validity of ordination, 1575; 
acts of cases invalid if he is absent 
when presence is required, 1576; 
same person may not be defensor 
vinculi and prosecutor in the same 
case, 1577; may not act in any 
ease in which he is interested in 
virtue of consanguinity, affinity, 
guardianship, trusteeship, or 
friendship, 1593; his right to ap
peal, 1801; duties in marriage 
cases, 1874; rights in marriage 
cases, 1875; may raise justified 
objections to proofs offered in 
matrimonial cases, 1888; has the 
right to be heard last in matri
monial cases, 1889; his opinion 
together with that of the bishop 
to be forwarded to Apostolic See 
in cases to establish non-consum- 
mation of a valid marriage, 1890; 
must appeal from the first sen
tence which declares for the nullity 
of marriage, 1891; if defensor vin
culi of second court conscientiously 
believes no appeal should be made, 
the parties are free to marry, 1892 ; 
must be consulted by the Ordinary 
in declaring for nullity of a mar
riage by reason of some impedi

ment that cannot be contradicted, 
1895.

Degradation: definition and impo
sition, 2146.

Delegate, Apostolic: ordinary duties 
and powers, 208; faculties, App. 
IV.

Delegated Jurisdiction: 149-163. 
See Jurisdiction, Ecclesiastical.

Delegation: ad universitatem negoti
orum does not co ipso confer dele
gation to assist at marriages, 152; 
in marriage cases, 1103-1108; of 
specified priest for marriage, 1104.

Denunciation: false denunciation 
the only sin which, as sin, is re
served to the Holy See, 805; obli
gation of denouncing soliciting 
priest, 805; penalties for false de
nunciation, 805.

Departure, Illegal (from a religious 
organization) : see Apostasy from 
Religion and Fugitive from Re
ligion.

Deposition: definition and effects, 
2144; deposed cleric who shows no 
signs of amendment is to be de
prived forever of right to wear 
clerical garb, 2145.

Deprivation of Office: 147.
Desecration: of churches by certain 

crimes, 1211-1213.
Dimissorials: who may issue, 897; 

rules governing issuance and pres
entation, 898; to whom may they 
be addressed, 899; limitation and 
revocation, 900; repeal of privi
lege to ordain without dimissorials, 
900; superiors of exempt religious 
may issue dimissorials, 902; pen
alty for unlawful issuance during 
vacancy of bishopric, 2265.

Diocesan Archives: see Archives.
Diocesan Consultors: see Consul- 

tors, Diocesan.
Diocese: divided into parishes, 167; 

divided into vicariatus foranci, de- 
canatus and arcliiprcsbytcratus.
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170; loss of proper diocese by re
ligious profession, 494. Sec 
Domicile.

Diriment Impediments: sec Impedi
ments to Marriage.

Dismissal (from religious organiza
tion) : ipso facto, 564; dismissal of 
religious in temporary vows by 
supreme head of the organization, 
565 j conditions of dismissal, 566; 
dismissal in case of insanity dur
ing temporary vows, 566; effects 
of dismissal on the vows, 567; 
dismissal of religious with per
petual vows in non-exempt and 
laical organizations, 568; of re
ligious women, 569; causes of 
dismissal and who may dismiss, 
569; dismissal in case of great 
scandal, danger or harm to the 
community, 570; trial for dismissal 
of religious with perpetual or 
solemn vows in clerical exempt or
ganizations, 571; prerequisites of 
trial, 572; admonitions and failure 
of amendment, 573; conditions of 
canonical trial, 574; immediate 
dismissal in case of scandal or 
harm to the community, 575; dis
missal of religious in perpetual 
vows, 576; effects of dismissal on 
cleric in major orders, 577; dis
missal of members of individual 
societies, 580; dismissal of mem
bers of associations and societies, 
591.

Disobedience: penalty for disobedi
ence to orders of the Roman Pon
tiff or of the proper Ordinary, 
2184.

Disparity of Cult: a diriment im
pediment to marriage, which 
affects Catholics but not non
Catholics since May 19, 1918, 
1052-1054; promises exacted from 
those entering matrimony with 
dispensation, 1055-1057; assis- 

ance of priest when promises are 
refused, 1039.

Dispensation: who may grant it, 58; 
Ordinary’s power to dispense 
from general laws when recourse 
to the Holy Sec is difficult (e.g., 
in time of war), 58, App. Ill, 1; 
power of bishops and local Ordinar- 
ics to grant, 59; power of pastors, 
60; reason required for dispensa
tion, 61; interpretation of dispen
sation, 62-63; cessation of, 63; 
dispensation from common law by 
bishop does not affect obligations 
of religious arising from the rule 
or constitutions, 535; tax for dis
pensations in marriage to be fixed 
by local Ordinary, 631; who may 
grant dispensations from irregu
larities, 953; power of ordinaries 
of exempt religious to grant dis
pensations, 954; power of con
fessors, 955; application for dis
pensations from irregularities and 
impediments, 956; who may grant 
dispensation from publication of 
banns of matrimony, 998; power 
of local Ordinaries and pastors to 
grant dispensations from matri
monial impediments in danger of 
death, 1011-1013; dispensation 
from impediments in casu per
plexo, 1014-1017; when petition 
for dispensation has been sent to 
the Holy See, local Ordinaries may 
not make use of their faculties, 
save for serious reason, 1019; dis
pensation given in the sacramental 
forum may not be recorded, 1020; 
interpretation of legal power of 
cumulat io facultatum, 1021-1022; 
dispensation from impediments 
and for legitimization of offspring, 
1023; mistakes about impediments 
in application for dispensation, 
1024: dispensation from the matri
monium non consummatum in
cludes dispensation from impedi-
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ment of crime committed by 
adultery with promise or attempt 
to marry, 1025; mistake and 
fraud in application, 1026; execu
tion of dispensation granted by 
the Holy Sec, 1027; fees for dis
pensations, 1028; Papal indult to 
be mentioned in dispensations 
granted by delegated power, 1029 ; 
dispensation from solemn religious 
vow of chastity is reserved to the 
Holy See, but in danger of death 
pastor and other priests may dis
pense, 1060; dispensation from 
observance of holydays and of fast 
and abstinence may be granted by 
bishops and by pastors and re
ligious superiors in individual 
cases, 1272.

Divine Office: choral recitation in 
religious institutions, 525-526; in
dulgence for recital, App. Ill, 
12, b.

Divine Offices: definition, 2099; as
sistance of excommunicated per
sons at, 2101; offices permitted 
during a general local interdict, 
2112.

Domicile: persons who have a domi
cile or quasi-domicile in a diocese 
are bound by its particular laws, 
12; domicile of infants, 67; of 
adults, 68-72; wife cannot acquire 
proper domicile distinct from hus
band’s, 70; how domicile is lost, 
72; domicile as a means of deter
mining proper bishop, 888-892; 
domicile of a religious, 904; how 
domicile is acquired in a parish for 
the purpose of marriage, 1112; by 
domicile or quasi-domicile one be
comes subject to the local Ordinary, 
and can be cited to his tribunal, 
though actually absent from the 
diocese, 1553; change of domicile 
does not relieve from penalty in
curred for violation of diocesan 
law, 2065.

Domus: definition of domus regu
laris, 365; definition of domus re- 
ligosa and formata, 365.

Donation: made by religious, 424- 
425; by donation, blessed articles 
do not lose their indulgences, 840; 
powers of prelates and rectors 
concerning donations made by or 
to the Church, 1528; donations to 
rectors of churches, and to rectors 
belonging to religious communities 
are presumed given to the Church, 
and may not be refused without 
permission of the Ordinary, 1529- 
1530.

Doubt: in positive and probable 
doubt the Church supplies juris
diction, 161-162.

Doubtful Daws: lose binding force, 
13.

Dowry: in religious organizations 
of women, 448; acquisition of, 
449; investment, 450; return, 451; 
penalty for failure to keep intact, 
2268.

Dress, Modesty of: 1289.
Drives: permission necessary to 

hold, 536.
Dubium Facti: Ordinary may dis

pense in such a case, 13. See 
Doubt.

Duel: penalties for those engaging 
in or assisting at, 2206.

Duties of the Clergy: community 
life encouraged, 103 ; the Canonical 
Office, 104; of dress and tonsure, 
105; forbidden to go bail or be 
surety, 106; games of chance, car
rying weapons and hunting, 107; 
■with regard to secular business, 
108, 109, 113; public offices and 
political activities, 110 ; attendance 
of theatrical performances, 111; 
military service, 112 ; absence from 
diocese, 114; penalties for unlaw
ful desertion of duties by clerics, 
2255.
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Easter Communion: time and obli
gation, 759-761.

Ecclesiastical Offices: see Offices, 
Ecclesiastical.

Economus: see (Economus.
Egress: of religious subject to Papal 

enclosure, 521; from a religious 
organization, 551-580; general 
principles, 551; who may with
draw, 552; cxclaustratio and saccu
lar izat io, 553; of support of one 
who has withdrawn, 554; return, 
554; effects of indult of seculariza
tion, 555; refusal of secularization, 
556; secularization of religious in 
major orders, 557-558; offices for
bidden secularized religious, 559; 
effects of secularization, dismissal 
and voluntary departure in refer
ence to temporal goods, 560; illegal 
egress, fugitives, and apostates, 
561-562; penalties against apos
tates and fugitives, 563. See Dis
missal (from religious organiza
tion).

Election: of the Roman Pontiff regu
lated by new Constitution, 123, 
App. I, 32; App. Ill, 3; by chap
ters of religious communities, 123; 
by a college, 124; convocation of 
voters, 125; right of suffrage, 126- 
128; manner of voting, 129-130; 
by compromise, 131-132; result of 
election, acceptance and renuncia
tion, 133; assumption of office, 
134; right of renunciation, 135; 
confirmation of election, 136; no 
election, 137; removable impedi
ments to election, postulation, com
promise, 138; postulation on third 
ballot, 139; confirmation of postu
lation, 140; rejection and accept
ance of postulation, 141; election 
of major superiors, 383-385; elec
tion of the Supreme Pontiff valid 
though obtained through simony, 
to remove pretext for attacking 
validity of election, 620; history 

of election of bishops, 885, 886; 
penalties for offenses committed 
in election of the Supreme Pontiff, 
2183; penalties for molestation of 
voters in canonical election, 2246; 
offenses committed in election, 
2247; penalty for simony in elec
tion, 2248; penalty for abuse of 
right of election, 2249.

Employers: bound to pay just wage, 
and to promote temporal and 
spiritual welfare of their work
ingmen, 1517.

Enclosure: obligation of Papal en
closure, 509; persons forbidden 
entrance, 510; who may enter en
closure of nuns, 511; entrance to 
gardens, etc., 512; enclosure in 
schools of nuns, 513; penalties for 
violation of enclosure, 514-516; 
conditions of entrance, 516; extent 
of obligation of enclosure of nuns, 
517, App. Ill, 6, d; permission to 
visit nuns, 518; protection of en
closure of nuns, 519; enclosure of 
religious houses of congregations 
of Papal and diocesan law, 520; 
duties of custodians of enclosure, 
521; egress of those subject to 
enclosure, 521; penalties for viola
tion of the law of enclosure, 2197.

Engagement, Marriage: nature, 982; 
acquires no force unless made ac
cording to law, 983, 985; formali
ties and witnesses, 984; force of 
the changes of the law on engage
ments, 985, 987; reasons for 
breaking engagement, 986; break
ing of engagement no impediment 
to marriage, 987; who may make 
an engagement, 988; injured party 
may sue for damages in case of 
unlawful breach of promise, 989. 

Epilepsy: as a canonical irregular
ity, 928.

Episcopate: religious raised to this 
dignity, 541; essential matter and



880 INDEX

form of consecration, 965, App. 
Ill, 13 b. See Bishop.

Episcopal Consecration: reserved to 
the Roman Pontiff, 885.

Erection: of religious organizations, 
provinces and houses, 368—376; 
of secular institutes, 580, App. 
XI; of religious associations, 583- 
587; of pious unions and sodal
ities, 600, 603.

Eucharist: definition, 696; Holy 
Mass, 697-742 (see Mass); as a 
sacrament, 743-768 (see Com
munion) ; must be guarded, not 
necessarily by a priest, 1293; 
churches in which the Eucharist 
may be kept, 1292-1296; must be 
kept in an immovable tabernacle, 
1297; sufficient number of particles 
shall always be kept for Com
munion of the sick and the faithful, 
1298; cult of the Eucharist, 1300- 
1303; religious teachers must pro
mote veneration for the Eucharist, 
1301; exposition of the Eucharist, 
1302-1303.

Examination: after ordination, 99; 
for candidates to office of pastor, 
333-335; by the bishop of candi
dates for admission into religious 
organizations of women, 452; of 
religious priests, 499; necessary 
for jurisdiction in the Sacrament 
of Penance, 779-780; of candi
dates before ordination, 961; 
newly ordained priest who refuses 
to take yearly examination to be 
punished by the Ordinary, 2232.

Examiners, Synodal: appointment 
and duties, 284.

Exarch: see Primate.
Excardination (of clerics): neces

sary papers, vicar-general may not 
grant papers without special 
mandate of his Ordinary, 88; by 
religious profession, 89; rules gov
erning excardination, 90. See 
Domicile.

Exclaustration: definition, 551; con
ditions of indult of exclaustration, 
553; obligations of exclaustratus, 
554. See Egress.

Excommunication: definition of ex* 
communicati vitandi and tolerandi, 
2160; what is forbidden to excom
municat i, 2101; excommunicari 
and reception or administration of 
Sacraments and sacramcntals, 
2102-2103; deprivation of other 
spiritual favors, 2104; concerning 
jurisdiction of the excommuni
cated, 2105; deprivation of rights, 
ecclesiastical dignities, offices, 
benefices and ordination, 2106- 
2107; faithful forbidden civil com
munication with cxcommunicatus 
vitandus, 2108; excommunication 
incurred ipso facto by apostates, 
heretics, and schismatics, 2155- 
2158; excommunication of those 
suspected of heresy, 2159-2160; 
of those who defend condemned 
doctrines, 2161; of authors and 
publishers of books of apostates, 
heretics or schismatics, 2162-2164; 
of authors and publishers who pub
lish Sacred Scriptures without ap
proval of competent authorities, 
2165; excommunication latce sen- 
tentice incurred by marriage be
fore a non-Catholic minister, and 
by non-Catholic baptism and edu
cation of the children, 2166-2169; 
list of excommunications, App. II.

Excommuni catus Vitandus: If 
such a person has been buried in a 
sacred place, body is to be exhumed 
with permission of the bishop and 
interred in a place not blessed, 
1270; conditions necessary to ren
der one a vitandus, 2100.

Ex Delicto, Irregularity: defin
ition, 942. See Impediments to 
Marriage and Impediments to 
Ordination.
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Execution of Dispensations: dis* 
pensations granted by the Holy 
See are executed by the Ordinary 
or the petitioners, according as the 
impediment is public or occult, 
1027.

Executioner: he and assistants incur 
irregularity, 932.

Exemption: privilege of, 378; from 
choir of religious students, 498; 
privilege of regulars, 531; author
ity of local Ordinary over exempt 
religious, 532; organizations with 
simple vows do not enjoy exemp
tion, 533.

Ex Informata Conscientia, Sus
pension: manner of procedure in 
infliction and power of the Ordi
nary to inflict it on his subjects, 
2015; issuance of the decree 
requires no formalities, 2016; con
tent of the decree and its condi
tions, 2017; substitute to be 
appointed for the one suspended 
from any office, 2018; conditions 
under which suspension can be in
flicted, 2019; ordinarily inflicted 
only for an occult offense, 2020- 
2021; bishop need not make known 
to the cleric the cause or offense 
for which he is suspended, 2022; 
in the case of recourse to the Holy 
See, Ordinary must forward proofs, 
but recourse does not suspend ef
fect of the penalty, 2023; power 
of Ordinaries of religious to inflict 
suspensions, 2024.

Exorcisms: minister must have spe
cial and explicit permission from 
the Ordinary before pronouncing 
exorcisms, which may be pro
nounced also over non-Catholics, 
1191.

Explicit and Implicit Content: ap
plication to the laws of the Code, 6.

Exposition: rules governing Exposi
tion of the Blessed Eucharist, 
1032.

Extraordinary Affairs, Congrega
tion for: 199,

Extraordinary Confessor: in relig
ious communities of women, 401, 
405-407, 2270; in seminaries, 1377. 
See Confessors.

Extreme Unction: see Unction, Ex
treme.

Faculties: habitual, bishops' do not 
lapse with loss of office of Ordi
nary, but are transmitted to 
successor, and also belong to vicar
general, 49; those ordinarily en
joyed, 49, 256; faculties which the 
Code gives to bishops for indulg- 
encing religious articles cannot be 
delegated, 49; new formula of 
faculties of bishops, App. V; 
faculties of bishops in the United 
States regarding alienation of 
ecclesiastical goods, 418-419; 
penalties for those who without 
faculties attempt to hear confes
sions, 2222.

Fast: natural fast must be observed 
before saying Mass or receiving 
Holy Communion, 709; exceptions 
in favor of the sick and mission
aries, 710; dispensation from the 
fast and those whom it avails, 756- 
758; days of fast and abstinence 
for the Universal Church appointed 
exclusively by the Holy See, 1271; 
power of bishop, pastor and relig
ious superior to dispense from fast, 
1272; reckoning of time of fast, 
1273; law of fast, 1276-1277; on 
days of fast only, meat may not be 
eaten more than once a day, 1277; 
days of fast and abstinence, and 
fast only, 1278-1279; particular 
laws contrary to Code abolished, 
1278; if a vigil with fast falls 
on Sunday, fast is not anticipated 
on Saturday, 1278; if holyday of 
obligation falls in Lent, fast and 
abstinence do not cease, 1279;
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persons who are bound to fast, 
1280; persons not obliged to fast 
may eat meat several times a 
day on days of fast only, 1281; 
penalty for breaking the fast be
fore Mass, 2172.

Favors, Divine: publication subject 
to censorship, App. Ill, 20.

Fear: marriage entered into through 
grave fear is invalid, 1085-1088; 
the remission of - penalty extorted 
by grave fear or violence is invalid 
in law, 2078.

Feasts: indulgences attached to, 837; 
transfer of feasts and indulgences, 
838; feast days, see Holydays of 
Obligation.

Fees: rules regarding fees in issuing 
dispensations, 1028; marriage fees 
belong to proper pastor of con
tracting parties when another 
without necessity witnesses the 
ceremony, 1117; funeral fees to be 
regulated by the bishop, 1263; 
proper pastor has right to share of 
fees if funeral is held in another 
parish, 1264—1265; fees for acts 
of voluntary jurisdiction to be 
fixed by the Provincial Council, or 
by bishops in convention, and ap
proved by the Holy See, 1496; the 
local Ordinary may demand only 
a small offering for matrimonial 
dispensations, and may fix the fees 
for funeral services, 1496; for 

' other fees see Stipends.
Fenians: membership forbidden un

der pain of excommunication, 
2188.

Ferendae Sententiae: meaning, 25; 
definition of penalties ferendce sen
tentice, 2052; circumstances which 
excuse from such penalties, 2053; 
imposition of such penalties, 2057; 
rules for the application of such 
penalties, 2059; may be inflicted 
by special precept, 2061; ignorance 
does not excuse from such penal

ties, 2068; children not immune 
from such penalties, 2070; can be 
remitted only by the court that im
posed them or the Ordinary to 
whose court the case came by ap
peal, 2077.

Field Mass: limited authority of 
bishops to permit, 721.

Financial Report: see Report.
Fines: pecuniary fines imposed by 

common law for which no special 
purpose is specified must be used 
by the local Ordinaries for pious 
purposes, 2138.

Flags: their admission into church, 
1262.

Flight (from religious life): pen
alty, 2242.

Flowers (placed on graves): 1240. 
Force: marriage entered into through 

force is invalid, 1085-1088; mar
riage which pastor or local Ordi
nary is constrained by force or 
grave fear to witness, is not valid, 
1100 and 1102; liability for acts 
done under force or fear, 2037.

Forgery: penalties for forgery of 
Papal documents, 2215; penalties 
for forgery of ecclesiastical docu
ments and records, 2217.

Form, Canonical (of the marriage 
contract) : definition, 1099; per
sons bound to this form, 1125- 
1128.

Forty Hours, Devotion of the: 1303.
Forum: privileged forum of clergy, 

92; competent forum, 1549-1560; 
penalties for violation of ecclesias
tical forum, 2196.

Founders (of religious organiza
tions) : perpetual superiorship, 
382.

Foundations: definition of pious 
foundations, 1537; reduction of 
obligations reserved to the Holy 
See, suppression and changes of, 
1537; permission of the local Ordi
nary required for acceptance,
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1538; investment of funds, 1539; 
acceptance to be made in writing, 
1540; in churches of exempt relig
ious major superior has charge of 
foundations, 1541; obligations of 
foundations cannot be accepted 
without consent of the proper 
Ordinary, 1542; restricted author
ity of the Ordinary to reduce the 
obligations, 1543; faculties of 
bishops in the United States with 
regard to reduction of obligations, 
1544.

Franciscans: title of property held 
by them is in the name of the Holy 
See, 410; rules of transfer of mem
bers of Third Orders of St. 
Francis, 598.

Fraud: penalties for fraud in peti
tion for rescripts, 2216.

Freemasons: marriage of Catholic 
with Freemason to be referred to 
the Ordinary, 1044; penalties for 
joining this and similar societies, 
2188; absolution of members of 
forbidden societies, 2189; what 
societies are forbidden without ex
communications, 2190.

Free State (of parties to be mar
ried) : 991-993; Instruction on 
investigation of, App. VIII.

Free-will Offerings: of the faithful 
can serve as an endowment of a 
benefice as long as the bishop is 
morally certain that they will be 
sufficient, 1428.

Fugitive from Religion: definition, 
561-562; penalties, 563.

Functions: penalty for usurpation 
of priestly functions, 2173-2175.

Funeral Services: the local Ordinary 
may fix the fees, 1496. See Burial

Garb, Clerical: varies in different 
countries, 105; garb of religious in 
the United States, 508; forbidden 
to laymen, 581; street garb of 
priests in the United States, 700; | 

deprivation of right to wear as 
penalty for grave scandal not 
amended, 2141, 2145; penalty for 
discarding the clerical garb, 2235. 

General Absolution (as distinct 
from the Papal Blessing): privi
leges of the Third Orders, 832.

Ghost, Holy: human representation 
forbidden, 1306.

Good Templars, Independent Order 
of: forbidden society, 2190.

Goods, Temporal: report of Papal 
organizations to the Holy See, 
387; right of religious organiza
tions to acquire, 410; territorial 
laws concerning, 411; administra
tion by superior, 412; investments, 
413; alienation, 414-416; report 
to the local Ordinary, 417; report 
to regular superior of nuns, 417; 
alienation in the United States, 
418-419; contracts made by relig
ious, 420-423; donations made by 
religious, 424-425; temporal goods 
of nonces during novitiate, 473; 
before profession, 474; in organi
zations with solemn vows, 475, 
489; temporal goods of professed 
religious, 488-492; of solemnly 
professed religious, 490-491; of 
simply professed, renunciation for
bidden in communities with simple 
vows, last will and testament, 492; 
temporal goods of religious who 
leave their organization, 560; ad
ministration of temporal goods of 
churches, 1220; administration by 
clerics and laymen, 1221; duties of 
administrative council (Board of 
Trustees, in the United States), 
1222; right of the Church to ac
quire and possess temporal goods, 
1487; definition of ecclesiastical 
goods, 1488; acquisition of ec
clesiastical and personal property, 
1489; division of goods when tho 
territory of an ecclesiastical person 
is divided, 1490; goods of legal
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person that ceases to exist, 1491; 
tithes for the support of the 
Church, 1492; collection of alms 
subject to permission of the Apos
tolic See, or proper Ordinary and 
local Ordinary, 1493; power of 
taxation of local Ordinary, cathe- 
draticum, 1494; power of bishop 
to levy extraordinary taxes, 1495; 
fees for acts of voluntary jurisdic
tion, matrimonial dispensations, 
and fees for funeral services, 1496; 
acquisition of ecclesiastical goods 
by prescription, 1497; what goods 
and rights are not subject to pre
scription, 1498-1502; special rules 
on prescription of ecclesiastical 
goods possessed by legal persons 
and by the Apostolic See, 1503- 
1504; conditions for valid pre
scription, 1505; whoever has right 
by natural and ecclesiastical law 
to freely dispose of his goods may 
relinquish them in favor of religion 
or charity by donation or last will, 
1506; will of the faithful to leave 
their goods by donation or last will 
to religion or to charity is to be 
faithfully executed, 1507; Ordi
naries are executors of all dona
tions and bequests to religion or 
charity, 1508; cleric or religious 
who receives goods by donation 
or last will in trust for pious causes 
must notify the Ordinary, 1509; 
goods left to religion or charity in 
the diocese are under the supervi
sion of the local Ordinary, save 
those left in favor of exempt relig
ious of clerical organizations, 
1509; reduction, commutation and 
mitigation of last wills is reserved 
to the Holy See, but local Ordinary 
has some power in thia regard, 
1510; administration of ecclesias
tical goods, 1511-1522; title of 
goods, 1511; duty of local Ordi
nary to supervise administration 

of ecclesiastical goods in his terri
tory, 1512; members and duties of 
diocesan board of administration, 
1513; other diocesan administra
tors of goods, pastors, 1514; duties 
of board of administration, 1515- 
1516; employers must pay work
ing men just wages, 1517; all ad
ministrators to make yearly finan
cial statement to the local Ordi
nary, 1518; administrators may 
not institute lawsuits without con
sent of the local Ordinary, 1519; 
for extraordinary acts administra
tors must obtain permission frpm 
the local Ordinary, 1520-1521; ec
clesiastical contracts to be made in 
accordance with civil law, 1522; 
rules governing alienation of eccle
siastical goods, 1523-1524; per
mission for alienation required and 
limitations imposed, 1525; advan
tageous and disadvantageous con
tracts, 1526 ; defense of the Church 
against unlawful alienation, 1527; 
donations by or to the Church, 
1528-1530; loans, pledges, mort
gages and debts, 1531; sale and 
exchange, 1532—1533; sale and 
lease of real estate, 1534-1536; 
interest on loans, 1536; pious 
foundations of temporal goods and 
ensuing obligations of saying 
Mass, see Foundations; penalties 
for infringing on the goods and 
rights of the Roman Church, 2200; 
penalties for those usurping and 
detaining temporal ecclesiastical 
goods, 2201; penalties for illegal 
alienation of ecclesiastical goods, 
2202; penalty for unjust with
holding of goods from pious in
stitutes, 2203.

Graves: violation of, 2181.

Habit: of novices, 461; wearing of 
the religious habit, 508; custom of
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wearing habit of Third Orders and 
Confraternities, 601.

Hebdomadarian: in Chapter of Can
ons, 300.

Heresy, Suspicion of: those pro
moted or who promote to orders 
through simony are guilty of, 
2227; penalty, 2159.

Heretics: definition, 1346; baptism 
of children of heretics, 644; valid
ity of orders of heretics, 881; they 
incur irregularity, 934; communi
cation forbidden with heretics in 
divine worship, 1284; penalties, 
2159-2160.

Holydays of Obligation: appointed 
by the Holy See exclusively for the 
Universal Church, 1271; holydays 
may be appointed by bishops only 
per modum actus, 1271; power of 
bishop and pastor and of religious 
superiors to dispense from obliga
tion, 1272 ; time of obligation from 
midnight to midnight, 1273; holy
days of the Universal Church, 1274; 
except where special arrangement 
has been made by the Holy See, 
particular laws on holydays abol
ished, 1274; holydays observed in 
the United States, 1274; obligation 
to hear Mass and rest from servile 
work, 1275; judicial acts on holy
days forbidden, not invalid, 1616. 
See Feasts.

Holy Office, Congregation of the: 
general duties, 191; proceeds in 
trials according to its own laws, 
1548; cases of the Pauline Privi
lege reserved to it, 1868; also the 
impediments of disparity of cult 
and mixed religion, 1869.

Holy Oils: sec Oils, Holy.
Holy See: meaning of the term, 7; 

benefices which are reserved to it, 
1446 ; its power to reduce, mitigate 
and commute last wills for just and 
necessary cause, 1510; censures 
are reserved to it simpliciter, spe

ciali modo, or specialissimo modo, 
2086; censures reserved to it may 
not be reserved also by the Ordi
nary, 2088; it alone can issue a 
general local interdict, and a per
sonal interdict on the people of a 
diocese or state, 2110.

Hospitals: jurisdiction of hospital 
chaplains in marriage cases, 1101; 
power of the local Ordinary to 
erect hospitals, 1482; foundation 
and administration, 1483; bishop’s 
right of visitation, 1484; bishop’s 
rights in hospitals which are ex
empt by Apostolic privilege, 1485; 
bishop’s duty to see that the inten
tions of the founder are fully 
complied with, 1486.

Hosts: must be of wheaten flour and 
fresh, 717, 1300; leavened or un
leavened, 718; must be fresh and 
renewed frequently, 1300.

Hunting: venatio clamorosa forbid
den to clerics, 107; quiet hunting 
may be forbidden by bishop, 107.

Ignorance: of invalidating or in
habilitating laws docs not excuse 
from invalidity of the actions, 14; 
does not excuse from irregularities 
and impediments, 951; ignorance 
of the law lessens imputability, 
2034; ignorance and other mental 
conditions as an excuse from penal
ties, 2068-2069; absolution from 
censure and sin given in ignorance 
is valid, save in cases ab homine, 
and those reserved to the Apostolic 
See specialissimo modo, 2088.

Illegitimates: recording of baptism, 
677; irregular whether fact is pub
lic or occult, 925; persons included 
under term, 926.

Images: rules governing exposition 
for veneration of the faithful, 
1306; images of Holy Ghost, 1306; 
repair and preservation, 1307; im
portant images and relics, 1308;
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images not in accord with the mind 
of the Church forbidden, 1414.

Immigration: of priests from Europe 
and Mediterranean countries to 
America and the Philippine Is
lands, App. Ill, 2, e.

Impedient Impediments: see Im
pediments to Marriage.

Impediments to Marriage: some sub* 
ject to the Holy Office, 191; some 
subject to the S. Congregation of 
the Sacraments, 193; former laws 
abolished, force of the changes, 
694, 987, 1075; the faithful have 
the obligation to make known im
pediments, 997; obligation of pas
tor to make investigation, 1107; 
procedure when doubt as to an 
impediment arises during pro
clamation of the banns, 1000- 
1001; definition and kinds of im
pediments, 1006; public and occult, 
1007, 1008; new concept of im
pediments, 1008; authority of the 
Church to establish impediments, 
1009; diriment impediments of 
minor degree, 1010; dispensation 
in danger of death, 1011-1013 ; dis
pensations in casu perplexo, 1014; 
record of dispensations granted by 
pastor and other priests, 1017; dis
pensations granted in the internal 
forum, 1018; petitions for dis
pensations sent to the Holy See, 
1019; dispensations in the sacra
mental forum cannot be recorded, 
1020 ; delegated power to dispense, 
1021—1022; dispensations from im
pediments and legitimation of off
spring, 1023; mistakes or fraud in 
application for dispensation, 1024, 
1026; explanation of impedient 
impediments, 1030; vow of virgin
ity, 1031; vow of perfect chastity, 
1032; vow not to marry (celibacy), 
1033; vow to receive Sacred Or
ders, 1034; vow to embrace the 
religious life, 1035; dispensation 

from the impediment of these vows, 
1036; impediment of legal adop
tion, 1037; adoption in the United 
States, 1038; impediment of mixed 
religion, 1039; promises to be 
made by the parties in mixed relig
ion, 1040; a conditio sine qua non, 
1041; diriment impediments, dis
tinction in divine and ecclesiastical 
law, 1046; age, 1047; age in the 
various states, 1048; impotency, 
1049; existing bond of marriage, 
1050; disparity of cult, 1052; 
“ baptized in the Catholic 
Church, ’ ’ 1053 ; doubtful baptism 
considered valid in connection with 
impediment of disparity of cult, 
1054; dispensation from impedi
ment of disparity of cult, 1055- 
1057; impediment of major orders, 
1058—1059; of solemn religious 
profession, 1060; of abduction, 
1061; of crime, 1062-1064; of con
sanguinity, 1065—1068; of affinity, 
1069-1072; of public propriety, 
1073-1074; of spiritual relation
ship, 1075-1077 ; of legal relation
ship, 1078. See Dispensation.

Impediments to Ordination: 943- 
950; those simply impeded, 943; 
children of non-Catholic parents, 
944; married men, 945; offices 
and duties incompatible with the 
clerical state, 946; slaves, 947; men 
liable for military service, 948; 
converts, 949; loss of good reputa
tion, 950.

Implied Jurisdiction: in the Sacra
ment of Penance, 782.

Imposition of Hands: in Confirma
tion, 680.

Impotency: diriment impediment to 
marriage, 1049.

Incardination: of clerics, 87; neces
sary papers, vicar-genera] may not 
grant papers without special man
date of his Ordinary, 88; implied 
incardination, 89; rules governing 
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incardination, 90; of secularized 
religious, 558; manner of incardi
nation, 892-893; letters of incar
dination, 894; incardination into 
religious community, 895.

Indulgences: faculties of Cardinals, 
184; use and concession subject to 
the Sacred Penitentiary, 202; con
cession and power of the Church to 
grant indulgences, 828; Roman 
Pontiff and those to whom he gives 
faculties may grant, 829; limit of 
power of persons inferior to Roman 
Pontiff, 830; faculty to give the 
Papal blessing, 831; Papal bless
ing distinct from the general 
absolution, 832; indulgence of 
privileged altar, 833-834; new in
dulgences may not be published 
without the permission of bishop, 
835; those granted by the Roman 
Pontiff to be submitted to the S. 
Penitentiary, 836; those attached 
to certain feasts, 837; transfer of 
feasts and indulgences, 838; time 
for gaining, 839; cessation of in
dulgences attached to churches and 
religious articles, 840; conditions 
for gaining, 841-842; plenary and 
partial, 843; indulgences granted 
by bishops, 844; plenary indul
gences ordinarily gained once a 
day, 845; toties quoties indul
gences, 846; religious may gain 
indulgences in own church or ora
tory, 847; application to others, 
living and dead, 848; Confession 
and Communion as conditions, 849 ; 
good works prescribed must not be 
obligatory for other reasons, but 
indulgenced prayers said as sacra
mental penance also gain indul
gence, 850; various indulgences 
may be attached to the same arti
cle, but by one work enriched with 
several indulgences one may gain 
only one indulgence, unless the 
good work is Confession and Com

munion or it is otherwise explicitly 
stated, 851; prayer for the inten
tions of the Holy Father, 852; 
indulgenced prayers may be said 
in any language, if translation is 
authorized, 853-854; confessor 
may commute good works, 855; 
how mutes are to say indulgenced 
prayers, 856 ; publication of books, 
summaries, papers, etc., concerning 
indulgences, 1043; penalties for 
making profit from indulgences, 
2180; Portiuncula Indulgence, in
dulgences for Way of the Cross, 
Rosary, and others of special in
terest to clergy, App. Ill, 12.

Indult: religious participate in in
dult published by local Ordinary, 
535.

Infamy of Law: crimes punishable 
by, 930 ; infamy of law and of fact, 
2134; effects, 2135; cessation, 
2136; disqualification following, 
2137.

Infamy of Fact: a simple impedi
ment to ordination, 950.

Infants: unbaptized infants of Cath
olic parents may not receive Chris
tian burial, 1211.

Inhability: during inhabili ty of 
bishop the vicar-general governs 
the diocese, 311.

Injunction: against new enterprises 
and for obtaining security against 
danger to one’s property, 1644- 
1645.

Injury, Verbal: penalties, 2210.
Innocent Persons: belonging to an 

interdicted district, community or 
college and the reception of the 
sacraments, 2117.

Insanity: during temporary profes
sion, 566 ; causes irregularity, 928 ; 
impedes matrimonial consent, 1079. 

Insignia: custom of wearing the in
signia of Third Orders and con
fraternities, 601; insignia and 



888 INDEX

flags of secular societies admitted 
inside the churches, 1262.

Institutes, Secular: new Constitution 
on erection, 58C, App. XI.

Institutions of Charity: subject to 
the S. Congregation of the Council, 
194; power of local Ordinary to 
erect such, 1482; foundation and 
administration, 1483; bishop’s 
right of visiting even those at
tached to a religious house, 1484; 
bishop’s rights to supervision of 
finances of charitable institutes or 
works, even those that are exempt 
by Apostolic privilege, 1485; 
bishop’s duty to see that the inten
tions of the foundation are fully 
complied with, 1486.

Instruction, Religious: even exempt 
religious bound to give instruction 
ordered by the bishop in their 
monastery churches, 528; pastor’s 
duty to give instruction in prepara
tion for Penance and Confirmation, 
1350 ; pastor’s duty to give instruc
tion on Sundays and holydays of 
obligation, 1351; pastor may dele
gate other priests, 1352; duties of 
parents and guardians with regard 
to instructing their charges, 1353; 
special department of Christian 
Doctrine established at the S. Con
gregation of the Council, 1354.

Intention: declaration of intention 
necessary prior to reception of or
ders, 957.

Interdict: definition, 2109; what au
thorities can issue, 2110; what is 
forbidden by local interdict, 2111; 
what services are allowed under a 
general local interdict, 2112; conse
quences of local particular, 2113; 
extent of general and particular 
local, 2114; interdict on a com
munity or college, 2115 ; personally 
interdicted individuals, 2116 ; inno
cent individuals in local interdict 
and in interdict on a legal body, 

2117; whether an interdict on a 
place or a body of men is a cen
sure or merely a vindicative pen
alty, 2118; interdict ab ingressu 
ecclesia, 2119 ; personal interdict' 
incurred by one responsible for a 
local, 2193.

Interest: not per se illicit, 1536.
Interpretation of Canon Law: au

thoritative, 15; private, 16; laws 
enacting penalties to be inter
preted in the restrictive sense, 16.

Interpreter: may be employed in 
making sacramental confession, 
821; in marriage ceremony, 1093; 
employed in judicial procedure 
where one party is ignorant of the 
language, 1618.

Interruption: of the novitiate, 458- 
460; of divine services when a 
crime which pollutes the church is 
committed, 1214.

Intervals: to be observed in confer
ring orders, 919-920.

Investment: of religious, 413-416; 
of other ecclesiastical goods of 
legal persons, 1516.

Invocative Blessings: definition, 
1189.

Irregularity: an impediment to en
trance into clerical state, 924; ex 
defectu, 925; illegitimacy, 926; 
bodily defect, 927; epilepsy, insan
ity, diabolical possession, 928; 
bigamy, 929; infamy of law, 930; 
judge who pronounced death sen
tence, 931; executioner and his 
assistants, 932; irregularity aris
ing from crime, 933; apostates, 
heretics and schismatics, 934; re
ception of Baptism from non-Cath- 
olics, 935; attempt at certain 
forbidden marriages, 936; murder 
and abortion, 937-938; mutilation 
and attempted suicide, 939; prac
tice of medicine or surgery by 
clerics, if death results, 940; abuse 
of Sacred Orders, 941; conditions 
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necessary to incur irregularity ex 
delicto, 942; dispensations from, 
956. See Impediments to Mar
riage and Impediments to Ordi
nation.

Irremovable Pastor: appointment, 
326-328; appointment in the 
United States, 330, 334-336; man
ner of procedure in removal, 1987- 
1996; distinction between irre
movable and removable, only 
appeal from decision of removal by 
bishop’s court is to the Holy See, 
1987; reasons justifying removal, 
1988-1989 ; bishop may, after con
sulting two of the examiners, re
quest resignation, giving reasons 
for the request, 1990; if the pastor 
evades receipt of invitation, 1991; 
acceptance of invitation and de
fense of the pastor, 1991; effects 
of acceptance by the pastor, 1992; 
pastor may attack reason men
tioned for removal, and bishop 
may, after consulting the exam
iners, grant him a respite to pre
pare proofs, 1993; recourse from 
first decision of removal must be 
within ten days, 1994; bishop must 
make provision for removed pastor, 
1995; removed pastor must vacate 
parochial residence as soon as pos
sible, 1996; manner of procedure 
against pastors associating with 
women, 2011.

Judge: appointment, powers and 
office, 1563-1569; layman cannot 
be judge, 1565; may not refuse 
his services to anyone who legiti
mately applies to him, 1590; com
petency, 1591-1592; may not try 
a case in which he is interested 
because of consanguinity, affinity, 
guardianship, trusteeship or friend
ship, 1593; exception taken to the 
judge, 1594—1596; shall expedite 
all cases, 1599; power to suspend 

execution of ordinary penalty in
flicted in condemnatory sentence, 
2129. See Trials.

Jurisdiction, Ecclesiastical: of 
divine institution for internal and 
external forum, 149; ordinary, 
150; delegated and sub-delegated, 
151; one delegated by the Holy 
See may subdelegate delegate ad 
universalitatem negotiorum, 152; 
interpretation of jurisdiction, 153 ; 
exercise, 154; voluntary, 155; of 
the internal and external forum, 
156; exceeding the mandate of 
jurisdiction, 156; jurisdiction 
from higher superior, 157; multi
ple delegation, 158; cessation of 
ordinary and delegated, 159; in
advertence to cessation in the 
internal forum, 159; cessation of 
ordinary jurisdiction through loss 
of office, 160; when supplied by 
the Church, 161-162; power of 
Orders may not be delegated, 163; 
Cardinals have jurisdiction any
where in the world, 184; jurisdic
tion of the vicar-general, 271-272 ; 
of religious superiors, 379; extent 
of jurisdiction of superiors, 380; 
the Church has exclusive jurisdic
tion over the marriage contract of 
all Christians, 980 ; acts of juris
diction of excommunicated person 
are illicit, and if he has been ex
communicated by condemnatory 
sentence, invalid, 2105; acts of 
jurisdiction of suspended cleric are 
either invalid or illicit, 2125.

—, Episcopal: definition, 241; as
sumption of jurisdiction, 245; in 
spiritual and temporal affairs, dis
cipline of faith and morals, 247. 
See Bishop.

Jurisdiction in the Sacrament of 
Penance: definition, 771; two-fold, 
ordinary and delegated, 772; per
sons who have ordinary, 773; 
cessation of jurisdiction, 774;
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jurisdiction of Cardinals, bishops 
and priests, 775; pastors cannot 
delegate jurisdiction, 775; dele
gated jurisdiction. 776; delegated 
in clerical exempt organizations, 
777; for confessions of Sisters, 
778; examinations for, 779-780; 
limitation of delegated jurisdic
tion, 781; manner of granting 
delegated jurisdiction, tacit and 
implied, 782; revocation and sus
pension, 783-785; extent, 786; in 
danger of death, 787; on the ocean 
and journeys by air, 788; declara
tion on faculties to hear confession 
on the ocean, App. Ill, 37, c.

Key: chancellor holds key to dio
cesan archives, 279; two keys for 
opening secret diocesan archives, 
280-281; priest responsible for 
key of tabernacle, 1297.

Knights of Pythias: forbidden 
society, 2190.

Knowledge: required of religious 
for reception of Orders, 498-499; 
for secular candidates, 918; neces
sary for the reception of Baptism, 
646; knowledge gained in the con
fessional inviolable, 795-796; 
knowledge of Christian doctrine 
for reception of Sacrament of 
Matrimony, 992; knowledge of the 
object of marriage contract, 1080.

Laity: distinct from the clergy, 83; 
right to services of the clergy, 581; 
may not wear clerical garb, 581. 
See Laymen.

Lamp: to burn before the taber
nacle, olive oil to be used if pos
sible, 1299.

Last Sacraments: canons of cathe
dral chapter give last rites to Or
dinary of the diocese, 290; pastor 
to all persons actually staying in 
his parish, except in clerical re
ligious communities, 338; superior 

has right to administer in clerical 
religious houses, 391. See Unc
tion, Extreme.

Latoe Sententice : meaning of term, 
25; definition of penalties lata sen
tentia, 2052; circumstances which 
excuse from such penalties, 2053; 
imposition of such penalties, 2057; 
declaration of such penalties, 2059; 
when inflicted by a special pre
cept, 2061; bishops exempt from 
suspension and interdict lata sen
tentia, unless explicitly named, 
2066; ignorance which excuses 
from such penalties, 2068-2069; 
children excused from such penal
ties, 2070; automatic effect of such 
penalties, 2072; faculties of the 
Ordinary to remit them, 2077- 
2079; censures lata sententia to be 
inflicted only with moderation and 
great caution, 2080; to incur such 
a censure, the transgression of the 
law or precept suffices, 2081; such 
censures are not reserved, unless 
the law or precept explicitly states 
so, 2086.

Latin Rite: laws of the Code obliga
tory only for Latin Catholics, 1; 
liturgical books of the Latin Rite, 
628.

Law: general principles of Canon 
Law, 1—63; liturgical law’s pub
lished prior to Code remain in 
force, 2; particular and general 
laws contrary to Code abolished, 6; 
former laws enacting censures and 
other penalties not contained in 
the Code are abolished, 6; promul
gation of territorial and personal 
laws, 8; laws of the Code are not 
retroactive, unless the contrary is 
explicitly stated, 10; invalidating 
and inhabilitating laws are those 
only which arc explicitly declared 
such, 11; general law’s bind Cath
olics everywhere, but particular 
law’s only those who have a domicile 
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or quasi-domicile in the particular 
territory, 12; lawsuits, 92; promul
gation of laws of bishops, 246. See 
Trials.

Laymen: cannot acquire by prescrip
tion those spiritual rights for which 
they are incapacitated by the 
divine or ecclesiastical law, 1498. 
See Laity.

Legacies: for the education of 
clerics, 1378. See Will, Last.

Legal Adoption: impediment to mar
riage, where accepted by the civil 
law, 1037; in the various states of 
the United States, 1038.

Legal Persons: definition, 76; rules 
governing their actions, 77-82.

Legates (of the Roman Pontiff): 
rights and duties, 208; term of 
office, precedence and powers, 
209.

Legitimacy: how it is determined, 
1147-1149.

Legitimation: of offspring by dis
pensation of diriment impedi
ment, 1023; of children by subse
quent marriage, classes of illegiti
mates, 1150.

Liberty: penalties for those interfer
ing with the liberty and rights of 
the Church, 2187; penalties for of
fenses against the liberty of others, 
2209; penalty for interference with 
the liberty of conscience by 
superioresses, 2270.

Life: penalties for offenses against, 
2209.

Linens: washing of Mass linens, 
1325.

Litanies: must be chanted as found 
in the approved formulas, 854; 
litanies not approved by the Holy 
See may not be said by a number 
of people together in a church or 
public oratory, 1286; local Ordin
ary must attest that reprints 
agree with the approved editions, 
1405.

Little Office of the B. V. M.; public 
recital must be in Latin, but the 
vernacular may be used in 
private, 854.

Liturgical Books: of the Latin Rite, 
628; local Ordinary must attest 
that reprints agree with the ap
proved editions, 1405.

Living, Mass for the: 711-713.
Living Rooms: may not be built 

over the church, 1203.
Loans: sacred objects shall not be 

loaned for purposes repugnant to 
their nature, and goods of the 
Church may not be pledged or 
mortgaged, or debts contracted, 
without permission of the legiti
mate superior, 1531.

Loss: of ecclesiastical office, 142.

Mandans: the principal author of an 
offense, 2042.

Mansionarii: have no vote in Chap
ter of Canons, 286.

Manuscripts: of religious, 506; 
clerics may not publish manuscript 
without permission of local Ordi
nary, 1401; if one refuses permis
sion another may not be asked 
without informing second Ordinary 
of refusal of first. 1400; laymen 
must obtain permission of local 
Ordinary for certain books, 1399,

Maronite Rite: celibacy in, 1058.
Marriage: when dispensations to im

pediments arc valid, 34; clerics in 
major orders cannot validly con
tract marriage, 101; impediments 
of disparity of cult and mixed re
ligion and the Pauline Privilege 
subject to the Holy Office, 191; 
other impediments subject to the 
S. Congregation of the Sacraments, 
193; pastor’s right to assist at 
marriage, 338; those who attempt 
forbidden marriage are irregular, 
936; nature and dignity of the 
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Sacrament, 975; purpose, 976; its 
essentia] characteristics, 977; pre
sumption of law is in favor of the 
validity of marriage, 978; defini
tion of matrimonium ratum, con
summatum, legitimum, and puta
tivum, 979; marriage contract gov
erned by the divine and canon 
law, 980; marriage of unbaptized 
is subject to the civil power, 981; 
nature of marriage engagement, 
982; force of the engagement and 
requirements of law, 983; pre
requisites and conditions for valid
ity of engagement, 984; engage
ment must be in legal form, 985; 
conditions for breaking engage
ment, 986; broken engagement no 
impediment, 987; party breaking 
engagement is free to marry an
other, 988; injured party may sue 
for damages in case of unlawful 
breach, 989; pastor must instruct 
the people on marriage, 990; of 
the things that precede marriage, 
991; manner of investigation, 992 ; 
proof of baptism, 993 ; publication 
of the banns, 994-999; course of 
action in doubtful impediment, 
1000-1001; marriage of vagi, 
1002; instruction of young people, 
1003; children forbidden to marry 
despite reasonable objections of 
parents, 1004; announcement of 
marriage in American civil law, 
1005; impediments, see Impedi
ments to Marriage; permission to 
remarry on presumed death of con
sort, 1025; mistake or fraud in 
application for dispensation, 1026; 
execution of dispensation of the 
Holy See, 1027; fees for dis
pensations, 1028; Papal indult to 
be mentioned in dispensation by 
delegated power, 1029; marriage 
ceremony outside the Church, 
1042; duties of bishops and pas
tors concerning mixed marriages, 

1043; marriage of a Catholic with 
a renegade, 1044; with unworthy 
Catholic, 1045; matrimonial con
sent, 1079; rational marriage con
sent presupposes knowledge of the 
object of the marriage contract, 
1080; error vitiating matrimonial 
consent, 1081; theoretical errors on 
the nature of Christian marriage, 
1082; knowledge or opinion that 
marriage is invalid, 1083; matri
monial consent presumed in law to 
be in harmony with the nature of 
the contract, 1084; consent vitiated 
by force and fear, 1085-1088; 
consent to be given in each other’s 
presence, 1089-1090; marriage by 
proxy, 1091; regulations for such 
a marriage, 1092; marriage 
through an interpreter, 1093; con
ditional consent of the parties, 
1094-1098; form of marriage, 
1099; requisites for valid assist
ance, 1100-1102; delegation of 
priest to assist, 1103-1105; assist
ance of priests who temporarily 
take the place of a pastor, 1106; 
their right to delegate other 
priests, 1106; civil law of the Un
ited States on assistance of priests, 
1109; canonical requirements for 
licit assistance, 1110-1118; excep
tions from canonical form of 
marriage, 1119; in danger of 
death, 1120; in absence of priest, 
1121-1124; persons bound to 
canonical form, 1125-1128; rites, 
1129-1131; record, 1132; marriage 
of conscience, 1135; time of cele
bration, 1139 ; place of celebration, 
1140-1142; consequences of mar
riage, 1143; mutual rights of hus
band and wife, 1144-1145; joint 
duties of married couple towards 
their children, 1146; rules by 
which the legitimacy of the chil
dren is determined, 1147-1149; 
legitimation by subsequent mar-
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riage, 1150; separation of married 
persons, 1151-1175; dissolution of 
the marriage bond, 1151-1152; the 
Pauline Privilege, 1153-1161; 
separation of married persons, 
1162—1165; various causes of 
separation, 1166-1173; custody of 
the children after separation, 
1174; separation by mutual agree
ment, 1175; validation of mar
riage, 1176-1177; validation not 
effected by abrogation of impedi
ments, 1176; validation of mar
riage made invalid by lack of con
sent, 1178-1179; validation of 
marriage made invalid by defect of 
form, 1180; the sanatio in radice, 
1181-1185; second marriages, 
1186; local Ordinary may ask only 
small fee for dispensations, 1496; 
penalty for mixed marriage with
out dispensation, 2231. See Trials, 
Canonical.

Married Men: impeded from ordina
tion, 945; impeded from entering 
religious organizations, 431, 4. . 

Martyrs: process of beatification of 
various martyrs must be treated 
separately, unless they suffered 
in the same persecution and in 
the same place, 1906.

Mass: privileges of Cardinals with 
regard to the Mass, 184; applica
tion by bishop for the people, 250; 
days of application for people, 
251; application by pastor, 344- 
345; priest of one Rite may not 
say Mass in another Rite, 628; the 
celebrant, 697; concelebration, 
698; admission of strange priest 
to say Mass, 699; necessary letters 
of strange priest (Celebret), 699- 
702; obligation of every priest to 
say Mass, 703; one Mass a day, 
704; three on Christmas and All 
Souls’ day, 705; priest who has 
permission to say a votive Mass 
every day, may say three Masses 

on All Souls ’ and Christmas, 705; 
bination, 706 ; confession of mortal 
sins before saying Mass, 707-708; 
Eucharistic fast, 709; exemption 
from fast, 710; for whom Mass 
may be applied, 711; Mass for 
dead, 712 (see Burial) ; for living, 
713; preparation and thanksgiv
ing, sacred vestments, 714; when 
assistant priest is permitted, 715; 
Mass should not be said without 
a server, 716; people answering in 
place of server. 716; people may 
not read Secrets, Canon and form 
of consecration in a loud voice, 
716; rites and ceremonies, pure 
wheaten bread and wine mixed 
with water to be used, 717; priest 
must follow own Rite, 718; one 
species only never to be conse
crated, 719; time and place of 
Mass, 720-722; limited right of 
bishop to allow Mass in private 
house, 721. See Stipends; Founda
tions; Midnight Mass.

Mass, Conventual: of Chapter of 
Canons. 300; of religious com
munities, 525.

Master of Novices: may not hear 
confessions of subjects, 470 ; neces
sary qualifications, 463; election, 
464; duties, 465; must be relieved 
of all duties incompatible with of
fice, 466.

Materia Libera (in the Sacrament 
of Penance) : sins which may, but 
need not be confessed, 820.

Matrimonial Cases (of litigation): 
those between baptized persons be
long by proper and exclusive right 
to the ecclesiastical judge, 1866; 
mere civil consequences of mar
riage to the civil court, 1867 ; cases 
of rulers of states, their sons and 
daughters, 1868 ; dispensations and 
declarations of nullity, 1868 ; juris
diction of local judge, 1869 ; aid of 
Church in cases where declaration
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of nullity is sought in her courts, 
1870; competent court in case of 
abandonment, 1871; cases wherein 
lack of consent is attested, 1872; 
constitution of the tribunal, 1873; 
duties of defensor vinculi, 1874; 
right of the defensor vinculi, 
1875; persons who have the right 
to attack a marriage and petition 
for dispensation of unconsum
mated marriage, 1876-1879; non
Catholics as plaintiffs, 1876; proofs 
offered in such cases, 1880-1882; 
bodily inspection, 1883—1887; the 
publication of the process, closing 
of the evidence and sentence, 
1888-1890; of appeals, 1891-1894; 
of the cases excepted from the 
formalities of an ordinary trial, 
1895-1898; appeal from the dec
laration of nullity, 1899-1900; 
procedure to prove matrimonium 
ratum non consummatum, App. IX, 
Doc. II.

Matrimonium Ratum non Con
summatum: dispensation always 
includes the dispensation from the 
impediment of crime committed 
by adultery with the promise or 
attempt of marriage, 1025; pro
cedure to prove, App. IX, Doc. II.

Medicine, Practice of: forbidden to 
clerics, 108; clerics who practice 
medicine or surgery incur irregu
larity when death results, 940.

Medicinal Penalties: definition, 
2051. See Penalties, Ecclesiasti
cal.

Mendicants: collection of alms by,* 
536-538. See Alms.

Mensa Communis: canonical title 
for ordination of religious of per
petual simple vows, 923.

Mensa Episcopalis: administration 
by the bishop, is considered a legal 
person in Canon Law, 1478.

Metropolitan: see Archbishop.

Midnight Mass: celebration of, and 
distribution of Holy Communion 
at, 720.

Military Service: clerics not liable 
for, 93; clerics may not volunteer 
for military service without per
mission of the Ordinary, 112; pro
fession of novices liable for mili
tary service, 480; former laws for 
religious liable for military service 
not abolished, 480; annual vows 
and military service, 480; owner
ship of money paid for military 
service of relgious, App. Ill, 7, a; 
men liable for military service im
peded from ordination, 948.

Minister: the priest is ordinary min
ister of Solemn Baptism, 633; the 
deacon is the extraordinary min
ister, 634; ordinary and extraordi
nary minister of Confirmation, 
682-684; ordinary and extra
ordinary minister of Orders, 881- 
883; ministers of the Sacraments 
of Baptism and Confirmation con
tract spiritual relationship, 1075- 
1077.

Ministry: duties of religious superi
ors in regard to the sacred min
istry, 522; ministry in churches of 
religious women, 523; in parochial 
churches attached to religious 
houses, 524; the Divine Office in 
choir, 525; obligation of religious 
individuals to recite Divine Office, 
526; of secular clerics in major 
orders, 104.

Minor: definition, 66.
Miracles: judgment on the miracles 

of a servant of God in the process 
of beatification, 1969-1973.

Missa Pro Populo: in Vicariates 
and Prefectures Apostolic, 229; 
application by the bishop. 250; 
days of application, 251; pastors 
in the U. S. A. also bound to apply, 
344; declaration on doubt whether 
holders of certain chapels are pas
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tors, 344; priest temporarily in 
charge of several parishes, 351.

Missionaries: concessions regarding 
the Eucharistic fast, 710.

Missions: to be held in every parish 
at least once in ten years, 1364; 
local Ordinaries should interest 
themselves in missions for non
Catholics, 1365.

Mistakes: about impediments in 
application for dispensation from 
consanguinity and affinity, 1024; 
application for dispensation from 
impediment of minor degree is not 
invalidated by a positive lie or by 
concealment of truth, 1026.

Mixed Marriage: assistance of priest 
when promises are refused, 1039; 
special law for Germany abolished, 
1128; penalty for contracting a 
mixed marriage before non
Catholic minister, 2166-2167. See 
Impediments to Marriage.

Mixed Religion: an impediment to 
marriage, conditions of dispensa
tion from, 1039; required prom
ises, 1040; are the promises a 
condition without which the dis
pensation cannot validly be 
granted? 1041; parties are forbid
den to approach a non-Catholic 
minister to give or to renew matri
monial consent, 1042.

Modernism: oath against and other 
regulations concerning Modern
ism remain in force until Holy 
See shall decide otherwise, 6; 
oath against Modernism in cleri
cal organizations, 386.

Moniales: definition, 365. See Nuns 
and Religious.

Monstrosities: always to be bap
tized at least conditionally, 641.

Month: in law, 24.
Monuments: in cemeteries, 1241; 

memorial tablets in churches and 
crypts, 1237.

Moral Persons: how constituted,

76; rules governing their actions, 
77-82; duties of moral persons as 
pastors, 326; to be represented in 
court by the rector or adminis
trator, 1624.

Motu Proprio: valid though truth 
was suppressed in petition, but 
invalid, if person was incapable 
of receiving the favor, 34.

Multiplication: of irregularities and 
impediments of ordination, 952; 
multiple consanguinity, 1068; mul
tiple affinity, 1069; of censures, 
2085.

Munus a Manu: a gift of money 
or movable or immovable goods, 
615.

Munus ab Obsequio: a gift made 
in the form of a service, 615.

Murder: irregularity of those guilty 
of, 937; penalties, 2209.

Music: in the Church, 1291; in
struction on, 1291.

Mutes: and indulgenced prayers, 
856.

Mutilation: those who mutilate 
themselves are irregular, 939.

Name: name of a saint should be 
given in baptism, 654.

Native Clergy: duties of vicars and 
prefects Apostolic with regard to, 
228.

Ne Temere: Decree (of April 19, 
1908): concerning the form of 
marriage, 1099.

Nomination: right of Supreme Pon
tiff to nominate bishops, 241; 
right of local Ordinary to nomi
nate pastors, 329; penalty for 
abuse of right of, 2249.

Non-Catholics: the administration 
of the Sacraments to, 624-626; 
baptism conferred by, 627; their 
children impeded from ordination, 
944; use of sacraments by, 1190; 
Catholics forbidden to take an
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active part in worship of non- 
Catholics, 1284-1285; excommuni
cation incurred by attempted mar
riage before non-Catliolic minister, 
2166-2167.

Non-Vacant: penalty for accepting 
non-vacant benefice, office or dig
nity, 2251.

Notaries: qualifications and duties of 
notaries of the diocesan curia, 277- 
278; major superiors in clerical 
exempt organizations of religious 
may appoint notaries for affairs of 
the organization, 380; notaries in 
causes of beatification and canon
ization, 1913-1914; must be ap
pointed for every ecclesiastical 
trial, and must draw up the acts 
and subscribe to them, 1574; 
duties in all trials, laymen may be 
appointed, but in criminal cases 
only priests, 1983.

Novice (in religious organizations): 
see Novitiate and Religious.

Novices, Master of: see Master of 
Novices.

Novitiate: master of novices may 
not hear confessions of novices, 
399; conditions for admission into, 
431; illicit reception, 432; recep
tion of converts, 433; liberty of 
entrance, 434; married persona, 
435; reception of former religious, 
436; reception of secular clerics, 
437; conditions for licit reception 
of cleric in major orders, 438; re
ception of those burdened with 
debt and illegitimates, 439; right 
of admitting, 440; on testimonials 
for former seminarians S. C. of 
Religious must be consulted, 
441; proof of reception of Bap
tism and Confirmation, 422; testi
monials of Ordinaries of places of 
study, 443; testimonials of rectors 
of collegia, 444; testimonials of 
Ordinaries of places of residence, 
445; manner of giving testimoni

als, 446; procedure when testi
monials are refused, 446; content 
of testimonials, 447; dowry of 
religious women, 448; acquisition 
of dowry, 449; investment of 
dowry, 450 ; return of dowry, 451; 
local Ordinary must be informed 
of reception of candidates into 
communities of women, 452 ; exam
ination of such candidates by 
Ordinary, 452; beginning of novi
tiate, 453; erection of house of 
novitiate, 454; personal conditions 
for valid novitiate, 455; reckoning 
of time of novitiate, 456; second 
year, 457; interruption of noviti
ate, 458-460; dismissal, 460; 
habit, 461; novitiate of one class 
invalid for another, 462; novice 
master, see Master of Novices; 
segregation of novices, 467; pur
poses of novitiate, novices may 
not study the liberal arts inten
sively, 468; confession in noviti
ate, 469-470 ; rights and privileges 
of novices, 471; profession in dan
ger of death, 472 ; temporal goods 
of novices, 473—475; no compensa
tion may be asked for expenditures 
of upkeep, 476; freedom to leave 
and dismissal, 477; religious pro
fession of novices, 478-480; requi
sites for validity of profession, 
478; temporary and perpetual 
vows, 481-482 ; formalities of pro
fession, oath before solemn profes
sion, 483-485; time of profession, 
484-485; rights and duties of tem
porarily professed, 486-487; tem
poral goods of the professed, 488- 
489; ownership of money paid to 
professed for military service, 
488, App. Ill, 7, a; solemn profes
sion, 490-491; burial of novices, 
1248; penalty for unlawful ad
mission to novitiate or to religious 
profession, 2267.
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Nullity of Acts: court actions aris

ing from, 1646-1648.
Nuns: simple and solemn profession, 

481; nuns whose solemn vows have 
been reduced to simple vows, App. 
Ill, 6, a-d; enclosure, see Enclo
sure; funeral services, 1257. See 
Montales and Religious.

Nuptial Blessing: pastor’s duty with 
regard to, 1129; when allowed, 
1130; closed seasons, 1139; for
bidden during a local interdict, 
2112.

Oath: the oath against Modernism, 
6, 386; definition of oath, 1337; 
obligation, 1338 ; nature of promis
sory oath, 1339; cessation of prom
issory oath, 1340; annulment, 
dispensation, commutation of 
promissory oath, 1341; interpre
tation, 1342; those who must take 
the oath in ecclesiastical trials, 
1600; manner of taking the oath, 
1601; oath to be taken by exam
iners, consultors and notaries at 
the beginning of a trial, violators 
of oath to be punished by the Ordi
nary, 1984; penalty for Cardinals 
who refuse to take the prescribed 
oath, 2253.

Obedience: to the Ordinary, 97; 
obligation of religious to obey 
Supreme Pontiff by vow of obedi
ence, 377 ; to local Ordinaries, 378; 
obligations of vow of obedience of 
religious, 503; religious bound to 
obey bishop with regard to public 
worship, 528.

Obligations: of exterior conduct of 
clerics, 95; of spiritual retreat, 96 ; 
of obedience to the Ordinary, 97; 
to study, 98; of examination, 99; 
to attend diocesan conferences, 
100; of celibacy, 101; concerning 
women, 102 ; duties and obligations 
of life and conduct of the clergy, 
103-114; obligations of pastors, 

341-348; of superiors, 386-387; 
of religious with regard to paro
chial churches connected with the 
religious house, 524; of the bishop 
to administer Confirmation, 687; 
of all priests to say Mass several 
times a year, 703.

Obstruction: in the government of a 
diocese, 311.

Occult Offenses: punished by the 
Ordinary by infliction of suspen
sion ex informata conscientia, 
2015-2024. See Offenses.

Ocean: special permission required 
to say Mass on ocean, 721; juris
diction for hearing confessions on 
the ocean, 788.

Odd Fellows: forbidden society, 
2190.

CEconomus, Diocesan: election and 
duties, 314-315, 318; removal, 319. 

—in religious organizations: 393- 
397.

(Ecumenical Council: see Council, 
General.

Offenses: nature and division, 2025- 
2030; imputability, 2031-2032; 
disabilities affecting the mind, 
2033; ignorance of the law, 2034; 
omission of due care, 2035; liabil
ity of minors, 2036; physical vio
lence excuses from liability, 2037; 
liability for acts done in passion, 
2038; special aggravating circum
stances, definition of recidivus, 
2039; liability of cooperators, 
2040; liability of conspirators, 
2041; liability of the mandans, 
2042 • accomplices with limited lia
bility, 2043; negative cooperators, 
2044; when accomplices are liable 
for the offense after its commission. 
2045; consequences of commission 
of an offense, penalties ferenda; 
sententice, criminal and civil ac
tions, 2046; those who are liable 
for the expenses and damage 
caused by an offense, 2047; at-



INDEX898

tempted offense and its guilt, 
2048; liability for attempted of
fense, 2049; penalties for offenses, 
see Penalties, Ecclesiastical; rem
edies for offenses, see Remedies, 
Penal; only external, grave, con
summate and obstinate offenses are 
punished with censures, 2081; 
offenses against religion, 2170; 
illegal bination and breaking the 
natural fast, 2171-2172; usurpa
tion of priest’s functions, 2173- 
2175; blasphemy and perjury, 
2176; offenses in violation of the 
laws concerning Mass stipends, 
2177; superstition and sacrilege, 
2178; making and spreading of 
false relics, 2179; profit-making 
through indulgences, 2180; viola
tion of corpses and graves, 2181; 
violation of churches and ceme
teries, 2182; offenses against eccle
siastical authorities, 2183-2204; 

offenses committed against the laws 
on the election of the Supreme Pon
tiff, 2183; disobedience to orders 
of the Boman Pontiff or of the 
proper Ordinary, conspiracy, 2184; 
appeal from the law and commands 
of the Boman Pontiff to an (Ecu
menical Council, 2185; recourse to 
the civil power from letters or acts 
of the Apostolic See or its legates, 
2186; interference with the liberty 
and rights of the Church, 2187; 
joining the Freemasons and other 
similar societies, 2188-2191; pas
tors and other priests who incite 
the people to interfere with 
ecclesiastical jurisdiction, 2192; 
unauthorized absolution from ex
communication, communication 
with an excommunicatus vitandus, 
2193; violation of censures, liabil
ity for interdict on a place or a 
legal body, 2193; violation of the 
laws of deprivation of Christian 
burial, 2194; obduracy in censures, 

2195; violation of the privilege of 
the ecclesiastical forum, 2196; vio
lation of the law of enclosure, 
2197; violation of the privilegium, 
canonis, 2198; verbal injury to 
clerics, 2199; infringement on the 
goods and rights of the Boman 
Church, 2200; usurpation and de
tention of temporal ecclesiastical 
goods and property, 2201; illegal 
alienation of ecclesiastical goods, 
2202; unjust withholding of goods 
from pious institutions, 2203; re
fusal of legitimate contributions 
and taxes, 2204; offenses, life, 
liberty, property, good repute and 
abortion, suicide, and attempted 
self-destruction, 2205; duel, 2206; 
unjust coercion of persons to em
brace the religious or clerical state, 
2207; abduction, 2208; verbal in
jury to others, 2210; bigamy, 
2211; offenses against chastity, 
2212-2214; of forgery and other 
falsehoods, 2215-2217; forgery of 
Papal documents, 2215; fraud in 
petition for rescripts, 2216; for
gery of ecclesiastical documents 
and records, 2217; false accusation 
of solicitation against a confessor, 
2218-2219; offenses committed in 
the administration or reception of 
Orders and other Sacraments, 
2220-2231; administration of the 
Sacraments to forbidden persons, 
2220; attempt to administer Con
firmation, 2221; hearing of confes
sions without faculties, 2222; 
absolution of accomplice in sins of 
impurity, 2223; solicitation to sins 
of impurity by priest in connection 
with confession, 2224; violation of 
the seal of confession, 2225; con
secration of bishop without Papal 
mandate, 2226; simony in the ad
ministration or reception of the 
Sacraments, 2227; reception of 
Orders from excommunicated, sus
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pended or interdicted prelates, 
2228; illicit conferring of Orders, 
2229; illicit reception of Orders, 
2230 ; mixed marriage without dis
pensation, 2231; of offenses 
against obligations of the cleric 
and religious state, 2232-2245; re
fusal of priest to submit to the 
annual examination after ordina
tion, 2232; absence from diocesan 
conferences, 2233; carelessness in 
performance of rites and cere
monies, 2234; discarding the cleri
cal garb, 2235; clerics engaging 
in forbidden worldly businesses, 
2236; violation of the law of resi
dence, 2237; negligence of pastor 
in the care of souls, 2238; care
lessness of pastor in drawing up 
and keeping parochial records, 
2239; negligence in office of the 
canon theologian and canon peni
tentiary, 2240; apostasy from 
religious life, 2241; flight from 
religious life, 2242; religious pro
fession by deceit, 2243; violation 
of the obligation of celibacy, 2244; 
violation of community life in 
religious organizations, 2245; of
fenses in the conferring, reception 
and dismissal of ecclesiastical 
dignities, offices and benefices, 
2246-2259; of molestation of 
voters in canonical elections, 2246 ; 
offenses committed in elections, 
2247; simony in conferring and 
accepting ecclesiastical offices, 
benefices and dignities, 2248; abuse 
of right of election, presentation 
and nomination, 2249; illicit tak
ing possession of benefices, offices 
or dignities, 2250 ; accepting a non- 
vacant benefice, office or dignity, 
2251; illegal possession of two in
compatible offices or benefices, 
2252; refusal of Cardinals to take 
prescribed oath, 2253; neglect of 
bishop-elect to receive consecra

tion in due time, 2254; unlawful 
desertion of duties by clerics, 
2255; resignation of office, benefice 
or dignity into the hands of lay
men, 2256, illegal refusal to 
abandon office, benefice or dignity, 
2257; neglect of abbatial blessing, 
2258; neglect of profession of 
faith, 2259; abuse of ecclesiastical 
authority of office, 2260-2270; of
fenses in connection with diocesan 
archives, 2261; unfaithfulness in 
the custody of ecclesiastical re
cords, 2262; attempted bribery of 
officials of the Curia, 2263; illegal 
exaction of taxes, 2264; unlawful 
issuance of dimissorials during 
vacancy of bishopric, 2265; illicit 
ordination of exempt religious, 
2266; unlawful admission to the 
novitiate or to religious profession, 
2267; failure to keep dowry intact, 
and neglect to notify local Ordi
nary of reception and profession in 
religious communities of women, 
2268; interference of religious 
superiors with the visitation, 2269; 
interference by superiors with the 
liberty of conscience of their sub
jects, 2270.

Offerings: forbidden for the admin
istration of the Sacrament of Pen
ance, 631; offerings for benefit of 
a parish, 1220; votive offerings 
may not be disposed of, 1525.

Office, Divine: obligation of all 
clerics in major orders to recite, 
104; obligation to choral recitation 
in religious institutions, 525-526; 
obligation to recite office for reason 
of benefice, loss of income for neg
lect of obligation, 1472; indul
gence for, App. Ill, 12, b, 2.

Offices, Divine: definition, 2099.
__t Ecclesiastical: definition, 115; 

appointment to, 116; appointment 
to vacant offices, 117; bishop’s 
power of appointment, 118; qual- 
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ifications in candidate, 118; office 
entailing the care of souls must be 
occupied by priest, 119; incom
patible offices may not be held sim
ultaneously, 120; appointment to 
office vacant through renunciation 
or by sentence of deprivation, 121; 
appointment to office must be in 
writing, 122; election to office, 123- 
141, see Election; loss of office, 
142; renunciation of office, 143; 
tacit renunciation, 144; acceptance 
and rejection of renunciation, 145; 
vacancy of office after renuncia
tion, 146; deprivation of office, 
148; term of office of major supe
riors, 382; office obtained only 
through appointment of ecclesias
tical superior, 1500; effects of 
suspension from office, 2121-2125; 
penalty for illegal possession of 
two incompatible offices or bene
fices, 2252; penalty for abuse of 
ecclesiastical office or authority, 
2260.

—, Secular: clerics may not seek or 
accept secular public, 110; permis
sion to accept such offices may be 
given by bishop, App. Ill, 2, b; 
Cardinals, archbishops, bishops 
may not accept office of senator 
or representative without permis
sion of Holy See, App. Ill, 2, b.

Office, Holy: competence in mar
riage cases, 1876.

Officialis: 268—269; judge of episco
pal court, 269 ; appointment, 1564; 
plea of suspicion against, 1594.

Oils, Holy: for the administration of 
the Sacraments, blessing and re
newal of, 629; custody, 630; Su
preme Pontiff can give priests 
power to bless oleum infirmorum, 
857; oils not to be kept in private 
houses without permission of the 
bishop, 868.

Old Discipline: rules governing mod
ifications of, 6.

Option: permitted to Cardinals, 181; 
forbidden to Canons, 290.

Oratory: definition and various 
kinds, private chapels of Cardinals 
and bishops considered semi-public 
oratories in law, 1225; public ora
tories, 1226; semi-public, 1227; 
private, 1228; persons who may 
fulfill obligation of hearing Mass 
in a private oratory, 1275.

Orders: power of Orders may not be 
delegated, 163; power of order of 
abbots, 539; Sacrament of Orders 
separates clergy from the laity, 
871; major and minor orders, 872; 
history of the development of 
Orders, 873-880; ordinary minis
ter is the bishop, validity of hereti
cal and schismatic orders, 881; 
extraordinary minister, 882; can 
priest receive power to ordain to 
subdeaconship and priesthood? 
883; consecration of bishop re
served to the Holy See, 884-886; 
consecrating bishop must employ 
two other bishops to assist in the 
ceremony, 887; candidates to be 
ordained by their own bishop, 888; 
the proper bishop of candidate, in- 
cardination, 889; rules determin
ing proper bishop, 890-893; oath 
of residence, canonical domicile, 
890; right to establish own domi
cile, 891; examples of proper 
bishop in various cases, 892; in- 
cardination by reception of first 
tonsure, 893-894; letters of incar- 
dination and excardination, 894; 
incardination into religious com
munities, 895; prefects and vicars 
Apostolic, abbots and prelates 
nullius have the same right as the 
bishop, if they have episcopal con
secration, 896 ; who can give dimis- 
sorial letters, 897; prelates who 
have right to give dimissorials 
can confer the orders themselves if 
they have the power of orders, 898; 
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further regulations about dimis- 
sorials of secular clergy, 898; pre
lates to whom dimissorials may 
be addressed, 899; revocation and 
limitation of dimissorials, 900; 
revocation of privilege to ordain 
without dimissorials, 900; local 
Ordinary only may ordain, 900; 
bishops of Latin Rite forbidden to 
ordain men of the Oriental rites, 
900; ordination of religious, 901— 
905 (see Religious) ; candidates 
for orders must be baptized, 906; 
must be free from irregularities 
and impediments, 907; must be 
needed for service of the diocese, 
908; right of bishop and religious 
superior to prohibit reception of 
orders, 909; freedom of choice of 
clerical state, 910; wrong to hinder 
any qualified man from the clerical 
state, 911; candidates must have 
attended seminary at least for the 
entire course of theology, 912; 
tonsure and minor orders may be 
given only to candidates who in
tend to ascend to the priesthood, 
913; positive proofs of required 
qualifications necessary, 914; re
quisites for licit ordination, 915; 
age for major orders, 916; age for 
minor orders, 917; previous studies 
required for the various orders, 
918; declaration on permission to 
ordain priests after three years’ 
theology, 918; prescribed order 
and intervals, 919-920; canonical 
title, 921; various titles, 922 ; titles 
of ordination for religious, 923; 
irregularities and other impedi
ments, 924—956; irregularities ex 
defectu, 925; illegitimacy, 926; 
dispensations from irregularities 
and impediments, 927; bodily de
fect, 927; epilepsy, insanity, dia
bolical possession, 928; bigamy, 
929; infamy of law, 930; judge 
who pronounced death sentence, 

931; executioner and his assistants, 
932 ; crime, 933 ; apostates, heretics 
and schismatics, 934; reception of 
baptism from non-Catholics, 935; 
attempt at certain forbidden mar
riages, 936; murder and abortion, 
937—938 ; mutilation and attempted 
suicide, 939; practice of medicine 
and surgery by clerics resulting in 
death, 940; abuse of sacred orders, 
941; conditions necessary to incur 
irregularity ex delicto, 942 ; simple 
impediments to sacred orders, 943— 
950; children of non-Catholics, 
944; married men, 945; offices in
compatible with clerical state, 946; 
slaves, 947; military service, 948; 
converts, 949; loss of good reputa
tion, 950; ignorance of irregular
ity does not excuse, 951; multiple 
irregularity, 952; bishop’s fac
ulties to dispense, 953; faculties 
of Ordinaries of exempt religious, 
954; faculties of the confessor, 
955; how to petition and interpret 
dispensation from irregularities, 
956; requisites prior to ordination, 
957; testimonial letters necessary, 
958; testimonials from dioceses of 
temporary residence, 959; testi
monials issued by religious 
superiors, 960; examination of 
candidates before ordination, 961; 
Papal Instruction regarding candi
dates, 961, App. Ill, 13, a; pub
lication of names of seculars in 
proper parish, 962—963 ; retreat be
fore ordination, 964; decisions of 
Holy See on defects in the rite of 
ordination, 965; definition of es
sential matter and form of diaco- 
nate, priesthood and espiscopate, 
965, App. Ill, 13, b; in rites and 
ceremonies Po7itificale must bo 
strictly followed, 965; Mass of 
ordination or of consecration to 
be said by the ordaining bishop, 
966; clerics from Oriental Rites
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joining the Latin Bite, 967; those 
promoted to orders must receive 
Communion in the ordination Mass, 
968; time and place of ordination, 
969; defect in ordination may be 
supplied on any dajr, 970; to ordain 
outside his diocese, bishop needs 
consent of the local Ordinary, 971; 
general ordinations should be given 
in the cathedral, 972; record and 
testimonial of ordination, names 
and orders conferred to be kept 
in diocesan archives, those ordained 
to receive certificate, 973; record 
of ordination to subdeaconship 
to be recorded in baptismal record, 
974; sacred orders diriment im
pediment to marriage, history of 
impediment, 1058; no dispensation 
from impediment of orders, 1059; 
process for trials regarding Orders, 
1903; penalty for reception of 
orders from excommunicated, in
terdicted or suspended prelate, 
2228; penalty for illicit conferring 
of orders, 2229; for illicit recep
tion of orders, 2230.

Ordinaries: faculties, 256-257; relig
ious subject to, 378; power to unite 
benefices, 1435—1437; to transfer 
benefices, 1438; to divide parishes, 
1439-1442; to convert benefices, 
1444; to confer benefices, 1445; 
right to annual tax or cathedrati- 
cum, 1494; may impose extraordi
nary taxes for special needs, 1495; 
are executors of all donations and 
bequests made in favor of religion 
or charity, 1508-1509; duty to 
oversee diligently administration 
of ecclesiastical goods in their 
territory, 1512; no canonical trial 
but mere recourse to the SS. Con
gregations granted against admin
istrative acts of the Ordinary, 
1585; duty to influence the faith
ful to strive after virtue and desist 
from vice, 2050; faculties to remit 

penalties of the common law 
2077-2079; penalty for disobedi’ 
ence to proper Ordinary, 2184 • 
process to be conducted by the 
Ordinary prior to presentation 
of a cause of beatification to the 
Holy See, 1930-1943; duty to for
ward account of progress on writ
ings of the Servant of God, of the 
Informative Process and of the 
Process of Non-Cult to the S. Con
gregation, 1944—1945. See also 
Bishop.

Ordinary Jurisdiction: see Jurisdic
tion, Ecclesiastical.

Ordination Cases: cases wherein the 
obligations contracted by ordina
tion or the validity of the ordina
tion itself is attacked, must be 
referred to the S. Congregation of 
the Sacraments, but cases wherein 
a substantial defect of the Bite is 
pleaded, must be referred to the S. 
Congregation of the Holy Office, 
1901; persons who have right to 
attack the validity of sacred ordi
nation, 1902; procedure of the 
court, 1903; the cleric is forbidden 
to exercise sacred orders once ac
tion is commenced, 1904; two sen
tences required to free cleric from 
obligations attached to orders, 
1905; court of trial, 1905. See 
Orders.

Ordo: definition, 365.
Oriental Church, Congregation for 

the: 1, 201; vow of continency, 
members may marry while in minor 
orders, 1058.

Oriental Bite, Catholics of: Oriental 
clerics leaving patriarchate, 114; 
Orientals subject to Sacred Penti- 
tentiary in matters of internal 
forum, 202; may not be received 
into religious organizations of 
Latin Bite without proper permis
sion, 432; Oriental cleric joining 
the Latin Bite, 967.
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Papal Blessing: 831; distinct from 

the general absolution, 832; privi
leges of Third Orders with regard 
to, 832.

Parents: duties toward their chil
dren, 1144—1146; duty to instruct 
the children in Christian Doctrine, 
1353; excommunication of those 
who have their children baptized 
by non-Catholic ministers, 2166, 
2169.

Parishes: may not be established for 
different languages without regard 
to territory, 168; canonical stand
ing in the United States, 169, App. 
Ill, 4, b; how parishes erected while 
district was under jurisdiction of 
the Propaganda become canonical, 
App. Ill, 4, a; foreign language 
parishes and jurisdiction in mar
riage cases, 1101; proper parish 
with regard to burial of the faith
ful, 1244-1254; power to divide, 
1434; parishes united with houses 
of religious, 1437; power of local 
Ordinary to divide and dismember, 
1439-1441. For union, division, 
resignation, etc., of parishes, see 
Benefices.

Parochial Consultor: see Consultors, 
Parochial.

Parochial Vicar: see Vicar, Paro
chial.

Participation in Crime: penalty for 
—with an exconi municatiis vitan
dus, 2193. See Cooperators.

Passion: effect of passion on liability 
of acts, 2038.

Pastor: power to dispense, 60; exam
ination of religious pastors, 99; 
power of delegation, 151; who are 
real pastors in the United States, 
167-170; how constituted, 325; 
moral persons as pastors, 326; 
qualifications, 327; removable and 
irremovable pastors established, 
328; right of bishop to appoint, 
329; appointment in the United 

States, 330; appointment of quasi
pastors, 332; manner of appoint
ment, 333 ; concursus for election of 
pastors, 334; examination of can
didates, 335; pastor may hold only 
one parish and there may be only 
one pastor in parish district, 336; 
taking possession of parish, 337; 
functions, 338; revenues, 339 ; care 
of souls, 340; obligations 341—348; 
obligation of residence, 341; vaca
tion, 342; absence, 343 ; applica
tion of Mass pro populo, 344; care 
of several united parishes, 345, 
351; divine services for the people, 
346; care of the sick, 347; care of 
parochial records and seal, 348; 
pastor of Cathedral Church pre
cedes all other pastors, 358; office 
and duties of the religious pastor, 
543; religious pastor subject to 
visitation and jurisdiction of the 
local Ordinary, 544; removal of 
religious pastor, 545; right to con
fer Solemn Baptism within parish 
reserved to pastor, 633; may con
firm those in danger of death, 686, 
App. X; duty to keep records of 
Confirmation, 695; faculties to ab
solve from diocesan reserved cases 
during the paschal season, 812; 
duty to instruct the people on the 
Sacrament of Matrimony and its 
impediments, 990; bound to in
struct persons about to be married 
on the duties and obligations of 
the married state, 1003; duty con
cerning mixed marriages, 1043; 
requisites for valid assistance at 
marriages, 1100-1102; must ex
plicitly designate other priest to 
witness a marriage ceremony, 
1103-1105 ; may not delegate priest 
to witness a marriage until all is 
done that is demanded by Canon 
Law to prove freedom of parties, 
1107; may not delegate an excom
municated or suspended priest, or 
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joining the Latin Rite, 967; those 
promoted to orders must receive 
Communion in the ordination Mass, 
968; time and place of ordination, 
969; defect in ordination may be 
supplied on any day, 970 ; to ordain 
outside his diocese, bishop needs 
consent of the local Ordinary, 971; 
general ordinations should be given 
in the cathedral, 972; record and 
testimonial of ordination, names 
and orders conferred to be kept 
in diocesan archives, those ordained 
to receive certificate, 973; record 
of ordination to subdeaconship 
to be recorded in baptismal record, 
974; sacred orders diriment im
pediment to marriage, history of 
impediment, 1058; no dispensation 
from impediment of orders, 1059; 
process for trials regarding Orders, 
1903; penalty for reception of 
orders from excommunicated, in
terdicted or suspended prelate, 
2228; penalty for illicit conferring 
of orders, 2229; for illicit recep
tion of orders, 2230.

Ordinaries: faculties, 256—257; relig
ious subject to, 378; power to unite 
benefices, 1435-1437; to transfer 
benefices, 1438; to divide parishes, 
1439-1442; to convert benefices, 
1444; to confer benefices, 1445; 
right to annual tax or cathedrati- 
cum, 1494; may impose extraordi
nary taxes for special needs, 1495; 
are executors of all donations and 
bequests made in favor of religion 
or charity, 1508-1509; duty to 
oversee diligently administration 
of ecclesiastical goods in their 
territory, 1512; no canonical trial 
but mere recourse to the SS. Con
gregations granted against admin
istrative acts of the Ordinary, 
1585; duty to influence the faith
ful to strive after virtue and desist 
from vice, 2050; faculties to remit 

penalties of the common law 
2077-2079; penalty for disobedi
ence to proper Ordinary, 2184* 
process to be conducted by the 
Ordinary prior to presentation 
of a cause of beatification to the 
Holy See, 1930-1943; duty to for
ward account of progress on writ
ings of the Servant of God, of the 
Informative Process and of the 
Process of Non-Cult to the S. Con
gregation, 1944-1945. See also 
Bishop.

Ordinary Jurisdiction: see Jurisdic
tion, Ecclesiastical.

Ordination Cases: cases wherein the 
obligations contracted by ordina
tion or the validity of the ordina
tion itself is attacked, must be 
referred to the S. Congregation of 
the Sacraments, but cases wherein 
a substantial defect of the Rite is 
pleaded, must be referred to the S. 
Congregation of the Holy Office, 
1901; persons who have right to 
attack the validity of sacred ordi
nation, 1902; procedure of the 
court, 1903; the cleric is forbidden 
to exercise sacred orders once ac
tion is commenced, 1904; two sen
tences required to free cleric from 
obligations attached to orders, 
1905; court of trial, 1905. See 
Orders.

Ordo: definition, 365.
Oriental Church, Congregation for 

the: 1, 201; vow of continency, 
members may marry while in minor 
orders, 1058.

Oriental Rite, Catholics of: Oriental 
clerics leaving patriarchate, 114; 
Orientals subject to Sacred Pcnti- 
tentiary in matters of internal 
forum, 202; may not be received 
into religious organizations of 
Latin Rite without proper permis
sion, 432; Oriental cleric joining 
the Latin Rite, 967.
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Papal Blessing: 831; distinct from 
the general absolution, 832; privi
leges of Third Orders with regard 
to, 832.

Parents: duties toward their chil
dren, 1144-1146; duty to instruct 
the children in Christian Doctrine, 
1353; excommunication of those 
who have their children baptized 
by non-Catholic ministers, 2166, 
2169.

Parishes: may not be established for 
different languages without regard 
to territory, 168; canonical stand
ing in the United States, 169, App. 
Ill, 4, b; how parishes erected while 
district was under jurisdiction of 
the Propaganda become canonical, 
App. Ill, 4, a; foreign language 
parishes and jurisdiction in mar
riage cases, 1101; proper parish 
with regard to burial of the faith
ful, 1244—1254; power to divide, 
1434; parishes united with houses 
of religious, 1437; power of local 
Ordinary to divide and dismember, 
1439-1441. For union, division, 
resignation, etc., of parishes, see 
Benefices.

Parochial Consultor: see Consultors, 
Parochial.

Parochial Vicar: see Vicar, Paro
chial.

Participation in Crime: penalty for 
—with an cxcomnvunicatus vitan
dus, 2193. See Cooperators.

Passion: effect of passion on liability 
of acts, 203S.

Pastor: power to dispense, 60; exam
ination of religious pastors, 99; 
power of delegation, 151; who are 
real pastors in the United States, 
167—170; how constituted, 325; 
moral persons as pastors, 326; 
qualifications, 327; removable and 
irremovable pastors established, 
328; right of bishop to appoint, 
329; appointment in the United 

States, 330; appointment of quasi
pastors, 332; manner of appoint
ment, 333 ; concursus for election of 
pastors, 334; examination of can
didates, 335; pastor may hold only 
one parish and there may be only 
one pastor in parish district, 336; 
taking possession of parish, 337; 
functions, 338; revenues, 339 ; care 
of souls, 340 ; obligations 341-348 ; 
obligation of residence, 341; vaca
tion, 342 ; absence, 343 ; applica
tion of Mass pro populo, 344; care 
of several united parishes, 345, 
351; divine services for the people, 
346; care of the sick, 347; care of 
parochial records and seal, 348; 
pastor of Cathedral Church pre
cedes all other pastors, 358; office 
and duties of the religious pastor, 
543; religious pastor subject to 
visitation and jurisdiction of the 
local Ordinary, 544; removal of 
religious pastor, 545; right to con
fer Solemn Baptism within parish 
reserved to pastor, 633; may con
firm those in danger of death, 686, 
App. X; duty to keep records of 
Confirmation, 695; faculties to ab
solve from diocesan reserved cases 
during the paschal season, 812; 
duty to instruct the people on the 
Sacrament of Matrimony and its 
impediments, 990; bound to in
struct persons about to be married 
on the duties and obligations of 
the married state, 1003; duty con
cerning mixed marriages, 1043; 
requisites for valid assistance at 
marriages, 1100-1102; must ex
plicitly designate other priest to 
witness a marriage ceremony, 
1103-1105 ; may not delegate priest 
to witness a marriage until all is 
done that is demanded by Canon 
Law to prove freedom of parties, 
1107; may not delegate an excom
municated or suspended priest, or 
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one under an interdict of declara
tory or condemnatory sentence, to 
witness a marriage, 1108; power 
to dispense in individual cases from 
observation of holydays of obliga
tion and of fast and abstinence, 
1272; duty to give catechetical in
struction, 1350-1352; when pastor 
invites extern priest to preach, he 
must apply for faculties for him, 
1357; pastors and other priests 
admonished to foster vocations to 
the priesthood, 1369; pastors who 
neglect their pastoral duties to be 
tried summarily, 1985; pastors con
victed of neglect of pastoral duties 
have recourse ouly to the Apostolic 
See, but appeal does not suspend 
sentence, 1986; irremovable pas
tors, see Irremovable Pastors; re
movable pastors, see Removable 
Pastors; manner of procedure 
against a pastor negligent in fulfill
ment of his pastoral duties, see 
Pastoral Duties; penalties for pas
tors and other priests who incite 
the people to interfere with eccle
siastical jurisdiction, 2192; pen
alty for negligence in care of souls, 
2238.

Pastoral Duties, Neglect of: manner 
of procedure against negligent pas
tor, 1987; bishop shall admonish 
pastor guilty of gross neglect, 
2012; if pastor does not amend, 
bishop shall rebuke him and impose 
an appropriate penalty, 2013 ; pun
ishment of pastor who does not 
amend after rebuke and penalty, 
2014.

Patriarch: honor and office, 210, 
Patrimony: title for ordination, 922. 
Patronage: definition of right of 

patronage, 1453; not admitted in 
the United States, 1454; various 
kinds, 1455; restriction, 1456 ; pat
ronage acquired before the promul
gation of the Code, 1457; rights 

of patrons defined and limited, 
1458; presentation of pastor by 
the people of the parish, 1458; 
privileges, 1459 ; right of presenta
tion defined, 1460; several patrons 
in one benefice or church, 1461- 
1465; presentation and concursus, 
1464; admission of presentation by 
local Ordinary, 1466; acceptance 
of presentation by the candidate 
and canonical institution, 1467; 
obligations of patrons, 1468; cessa
tion of rights of patrons, 1469; 
special concession by the Holy See 
of the right of presentation does 
not constitute patronage, 1470.

Patrons: of nations, dioceses, prov
inces, etc., to be confirmed as such 
by the Holy See, 1305.

Pauline Privilege: subject to the 
Holy Office, 191; dissolves mar
riage of unbaptized, but cannot be 
applied when a Catholic marries an 
unbaptized person with a dispensa
tion, 1050 and 1153; interpella
tions, 1154—1156; dispensations 
from interpellations, 1156; time of 
dissolution of first marriage, 1157; 
in doubtful cases Pauline Privilege 
enjoys the favor of the law, 978, 
1158; cases likely to occur in the 
United States, 1159-1161.

Peculium: of religious, 505.
Penalties, Ecclesiastical: bishop 

may punish religious with such pen
alties in matters in which they arc 
subject to him, 532; right of the 
Church to inflict penalties, 2050; 
definition and species, 2051; ter
minology, 2052; interpretation of 
penal laws, 2053-2054; persons 
who have coercive power, 2055- 
2056; penalties for violation of 
laws which have no penal sanction, 
2057-2058; rules by which the 
judge or superior must be guided in 
application of penalties, 2059- 
2062; persons subject to the coer-
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cive power, 2063-2067; ignorance 
and other mental conditions as ex
cuse from penalties, 2068-2069; 
punishment of youths who have not 
reached age of puberty, 2070; pen
alties of accomplices, 2071; auto
matic effect of penalties lata: 
sententia, 2072; manner of inflict
ing penalties ferenda sententiae, 
2073-2075 ; remission of penalties, 
2076; faculties of the Ordinary to 
remit penalties of the common law; 
prescription of penalties, 2077- 
2079; medicinal penalties or 
censures, see Censures, Excommu
nication, Interdict, and Suspen
sion: vindicative penalties, 2127- 
2146'; definition and infliction of 
vindicative penalties, 2127; appeal 
from vindicative penalties, 2128; 
when judge may suspend their ex
ecution, 2129; cessation of vindica
tive penalties, 2130; in more urgent 
cases, 2131; list of common vin
dicative penalties, 2132; penal 
suppression or transfer of an epis
copal see reserved to the Roman 
Pontiff, and of a parish to local 
Ordinaries after consultation with 
the chapter (diocesan consultors), 
2133 ; contraction of infamy of law 
and infamy of fact, 2134; effects 
of infamy of law and fact, 2135; 
cessation of infamy of law and 
fact, 2136; disqualification, 2137 ; 
fines imposed by common law to 
be used for pious purposes, 2138; 
of vindicative penalties special to 
the clergy, 2139; deprivation of 
benefices, offices and dignities, as 
penalties, 2140; deprivation of 
right to wear ecclesiastical garb, 
and prohibition to exercise eccle
siastical ministry, 2141; Ordinary 
cannot command a cleric to stay in 
certain place outside his diocese, 
unless he sends him to a house of 
correction destined for outsiders, 

2142; command to stay in a certain 
place or in a religious house for a 
long time shall be imposed only in 
serious cases, 2143; effects of 
deposition, 2144; if deposed cleric 
docs not show signs of amendment, 
Ordinary may deprive him forever 
of the right to wear ecclesiastical 
garb, 2145; definition and effect 
of degradation, 2146; for penal 
remedies, see Remedies, Penal; 
Ordinary may at his discretion im
pose penances together with penal 
admonition or rebuke, 2154; of 
penalties for individual offenses, 
2155—2219 ; penalties for apostates, 
heretics and schismatics, 2155- 
2158; for suspicion of heresy, 
2159-2160; for defending con
demned doctrines, 2161; for read
ing or keeping forbidden books, 
2162-2165; for mixed marriage 
before non-Catholic minister, and 
non-Catholic baptism or education 
of children, 2166-2169; for of- 
cnses against religion, 2170-2182; 
for violation of the Sacred Species, 
2170; for illegal bination and 
breaking the natural fast before 
Mass, 2171-2172; for usurpation 
of priestly functions, 2173-2175; 
for blasphemy and perjury, 2176; 
for offenses violating the laws reg
ulating Mass stipends, 2177; for 
superstition and sacrilege, 2178; 
for making and spreading false 
relics, 2179; for profit-making 
through indulgences, 2180; for 
violation of corpses and graves, 
2181; for violation of churches 
and cemeteries, 2182; for offenses 
against ecclesiastical authorities, 
persons and things, 2183-2204; 
for offenses committed in the elec
tion of the Supreme Pontiff, 2183; 
for disobedience to the Supreme 
Pontiff, or the proper Ordinary, 
and conspiracy, 2184; for appeal 
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from laws and commands of the 
Supreme Pontiff to an (Ecumenical 
Council, 2185; for recourse to the 
civil power agaiust letters or acts 
of the Apostolic See or its legates, 
2186; for interference with the 
liberty and rights of the Church, 
2187; for joining the Freemasons, 
and smiliar societies, 2188-2190; 
for clerics and religious who im
pede ecclesiastical liberty, rights 
and jurisdiction, by recourse to 
civil power, and for clerics who 
join Masonic or similar organiza
tions, 2191; for pastors and other 
priests who incite the people to 
interfere with ecclesiastical juris
diction, 2192; for unauthorized 
absolution from excommunication, 
participation in the crime of an 
excommuncatus vitandus, viola
tion of censures, for bringing inter
dict on a place or legal body, 2193; 
for violation of the laws of Chris
tian burial, 2194; for obduracy in 
censures, 2195; for violation of the 
privilege of the ecclesiastical 
forum, 2196; for violation of en
closure, 2197; for violation of the 
privilegium canonis, 2198; for 
verbal injury to clerics, 2199; for 
infringement on the goods and 
rights of the Homan Church, 2200; 
for usurpation and detention of 
temporal ecclesiastical goods and 
property, 2201; for illegal aliena
tion of ecclesiastical goods, 2202; 
for unjust withholding of goods 
from pious institutions, 2203; for 
refusal of legitimate contributions 
and taxes, 2204; for abortion, sui
cide and attempted self-destruc
tion, 2205; for duelling, 2206; for 
unjustly coercing one to embrace 
the clerical or religious state, 2207 ; 
for abduction, 2208; for offenses 
against life, liberty and property, 
2209; for verbal injury to others, 

2210; for bigamy, 2211; for of
fenses against chastity, 2212-2214; 
for forgery of Papal documents, 
2215; for fraud in petition for 
rescripts, 2216; for forgery of ec
clesiastical documents and records, 
2217; for false accusation of solici
tation against confessor, 2218- 
2219; for offenses in the adminis
tration or reception of orders and 
of the other sacraments, 2220- 
2231; for administration of the 
sacraments to forbidden persons, 
2220; for attempt to administer 
Confirmation (by a priest), 2221; 
for hearing confessions without 
faculties, 2222; for absolution of 
accomplice in sin of impurity, 
2223; for solicitation to sins of im
purity in connection with confes
sion, 2224; for violation of the seal 
of confession, 2225; for consecra
tion of bishop without Papal man
date, 2226; for simony in the ad
ministration or reception of the 
sacraments, 2227; for reception of 
orders from excommunicated, sus
pended or interdicted prelate, 
2228; for illicit conferring of 
orders, 2229; for illicit reception 
of orders, 2230; for mixed mar
riage without dispensation, 2231; 
for refusal of priest to submit to 
annual examination, 2232; for ab
sence from diocesan conferences, 
2233; for carelessness in perform
ance of rites and ceremonies, 2234; 
for discarding clerical garb, 2235; 
for engaging in worldly enter
prises forbidden to the clergy, 
2236; for violation of the law of 
residence, 2237; for negligence of 
pastor in the care of souls, 2238; 
for carelessness of pastor in draw
ing up and keeping parochial re
cords, 2239; for negligence in office 
on the part of canon theologian 
and canon penitentiary, 2240; for 
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apostasy from religious life, 2241; 
for flight from religious life, 2242; 
for deceit in religious profession, 
2243; for violation of law of celi
bacy, 2244; for violation of relig
ious life in religious organizations, 
2245; for molestation of voters in 
canonical elections, 2246; for of
fenses committed in elections, 
2247; for simony in conferring 
and accepting ecclesiastical offices, 
benefices and dignities, 2248; for 
abuse of right of election, presen
tation and nomination, 2249; for 
illicit taking possession of bene
fices, offices and dignities, 2250; 
for acceptance of non-vacant bene
fice, office, or dignity, 2251; for 
illegal possession of two incom
patible offices, or benefices, 2252; 
for refusal of Cardinal to take pre
scribed oath, 2253; for neglect of 
bishop-elect to receive consecra
tion in due time, 2254; for unlaw
ful desertion of duties by cleric, 
2255; for resignation of office, 
benefice or dignity into the hands 
of laymen, 2256; for illegal refusal 
to abandon office, benefice, or 
dignity, 2257; for neglect to re
ceive the abbatial blessing, 2258; 
for neglect to make prescribed 
profession of faith, 2259; for 
abuse of ecclesiastical authority 
or office, 2260; for offenses in con
nection with diocesan archives, 
2261; for unfaithfulness in cus
tody of ecclesiastical records, 
2262; for attempted bribery of 
officials of the Curia, 2263; for 
illegal exaction of taxes, 2264; 
for unlawful issuance of dimis
sorials during vacancy of bishop
ric, 2265; for illicit ordination of 
exempt religious, 2266; for unlaw
ful admission to novitiate or re
ligious profession, 2267; for 
failure to keep dowry intact, and 

for failure to notify local Ordi
nary of reception or profession in 
religious communities of women, 
2268; for interference of religious 
superiors with the visitation, 2269 ; 
for interference by superioresses 
with the liberty of conscience of 
their subjects, 2270.

Penance, Sacrament of: definition, 
769; minister, 770, 817; besides 
valid orders, jurisdiction required, 
771; ordinary and delegated juris
diction, 772; those who have ordi
nary jurisdiction, 773 ; cessation of 
jurisdiction, 774; jurisdiction for 
—granted by, Cardinals, bishops 
and priests, 775; pastors cannot 
delegate jurisdiction for confes
sions, 775; delegated jurisdiction 
to secular and religious priests, 
776—777; jurisdiction for confes
sions of Sisters, 778; examination 
of priests to be approved as confes
sors, 779-780; limitation of dele
gated jurisdiction, 781; manner of 
granting delegated jurisdiction, 
782; revocation and suspension of 
jurisdiction, 783-785; extent of 
jurisdiction, 786; jurisdiction in 
danger of death, 787; confession 
on the ocean and during journey 
by air, 788; absolution of accom
plice, 789-790; prayers attached 
to form of absolution should not 
be lightly omitted, 791; absolution 
should not be deferred without 
serious reason, 792 ; penance should 
be in proportion to sins and cir
cumstances of penitent, 793 ; duty 
of priest as judge and physician, 
794; sacramental seal, 795-796; 
master of novices, assistant master, 
and superior of college and semi
nary may not hear confessions of 
their subjects, 797; obligations of 
pastors to hear confessions, 798; 
see Reservation of Sins; subject 
of Sacrament of Penance, 816; 
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minister, 817; power of the keys, 
818; matter of the Sacrament, 
819; sins which need not be con
fessed, 820; use of an interpreter, 
821; obligation to denounce solicit
ing priest, 822; confession to priest 
of different Rite, 823; precept of 
annual confession, 824-825; place 
of confession, 826-827. See Con
fession; Absolution.

Penances: may be imposed extra- 
judicially by way of precept, 1849; 
penalties for the correction of 
offenders and in punishment of 
offenses, 2051; imposed in external 
forum, 2153; kinds, 2154.

Penitentiary, Sacred: jurisdiction 
over Orientals in internal forum, 
202.

Pensions: of religious belong to 
their order, 505; imposition of 
pension on a benefice, 1443.

Peregrini: not bound by particular 
laws of place in which they stop, 
12, 68; effect of difference of ob
servance of the general law in vari
ous dioceses, 12, 17; domicile of 
peregrini, 68.

Perjury: penalties, 2176.
Perplexed Case: see Casus Per

plexus.
Persons: subject to ecclesiastical 

law, 12, 64; probably baptized 
persons, 65; of legal age, 66; 
place and domicile, 67-72; rela
tionship, 73-74; of various Rites, 
75; legal and moral persons, 76- 
82; distinction between clergy and 
laity, 83.

Philippine Islands: immigration of 
priests from Europe and Medi
terranean countries to Philippine 
Islands, App. Ill, 2, e.

Philosophy: see Studies.
Physical Contact: of sponsor neces

sary in Baptism, 663; in Confirma
tion, 680.

Pious Union of the Clergy for the 
Missions: rules, App. Ill, 8, a.

Pious Unions: constitution, 583- 
584; statutes, 586; rights, 587; 
reception and expulsion of mem
bers, 588-591; government, 592- 
594; erection, 600; insignia, 601; 
dedication, 602; where erected, 
603; faculties and spiritual favors, 
604; meetings and sacred func
tions, 605-607. See Associations.

Place: of solemn Baptism, proper 
parish church, 670; of celebration 
of Holy Mass, 721-722; of admin
istration of Holy Communion, 
768; of ordination, 972; of mar
riage, 1115-1118; for marriage 
between Catholics, mixed mar
riages, 1140; marriage not as a 
rule contracted in a private house, 
1141; mixed marriages not held in 
church, 1142.

Place of Origin: 67.
Place of Trial: in ecclesiastical ac

tions and lawsuits, 1552-1560; 
place of ecclesiastical trials, 1614.

Places, Sacred: definition, conse
cration reserved to local Ordi
nary, 1192; bishop in the United 
States cannot delegate a priest 
to consecrate a place, though he 
may have indult to delegate for 
consecration of altars and chalices, 
1193; persons who have a right to 
bless a place, 1194-1195; record 
and proof of consecration or bles
sing, 1196; sacred places exclusive
ly under the jurisdiction of the 
Church, 1197. See Churches, 
Altars, and Cemeteries.

Plenary Council: see Council, Ple
nary.

Pollution of Churches: see Desecra
tion.

Pontiff, Boman: see Roman Pontiff, 
pontifical Functions: of bishops 

248.
pope: see Roman Pontiff.
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Portable Altar: privilege of, 712.
Portiuncula Indulgence, App. Ill, 

12, c.
Possession, Diabolical: 928.

, Illegal: penalty for illicit pos
session of benefices, offices and 
dignities, 2250; penalty for illegal 
possession of two incompatible 
offices or benefices, 2252.

Possessory Actions: 1656-1662. 
Postulants: see Postulate.
Postulate: in religious organiza

tions, 427-430; time and condi
tions, 427—429; need not be made 
in house of novitiate, retreat to 
be made by postulants, 430.

Postulation: in election to office, 
138-141.

Postulator: in process of beatifica
tion, office, 1907-1908; duties, 
1909.

Poverty: canonical title for ordina
tion of religious, 923. See Vows.

Power of Orders: may not be dele
gated, 163; of abbots, 539.

Prayer: for the intention of the 
Holy Father as a condition of in
dulgences, 852.

Preaching, Office of: those bound in 
virtue of their office to preach, 
1348; faculty and appointment to 
preach, 1349; catechetical instruc
tion, 1350-1354; local Ordinary 
alone can give faculty to preach in 
his territory to secular and reli
gious clergy, 1355; religious 
superior of exempt Order can grant 
faculties to preach to religious 
subject to him, but not to preach 
to Sisters or orders of men, 1355; 
faculties granted to religious by 
the local Ordinary and their 
superiors, 1356; faculties to preach 
in another diocese must be ob
tained from the local bishop on 
recommendation of the proper Or
dinary, and pastor who invites 
extern preacher must apply for

faculties, 1357; faculties to be 
granted only to priests and 
deacons, 1358; duty of local 
Ordinary to preach, 1359; duty of 
pastor to preach on Sundays and 
holydays of obligation, 1360-1361; 
preaching in Lent and Advent, 
1362; manner of preaching, 1363. 

Precedence: among various physical 
and legal persons, 82; of suffragan 
bishops in provincial meeting, 82; 
of Cardinals, 184; patriarchs, 
primates, archbishops, bishops, 
215; vicar-general, 273; vicars 
forane, 324; precedence of pas
tors and other priests, 358; among 
religious, 367; of ecclesiastical 
associations of lay persons, 595.

Precepts: personal precepts bind 
everywhere, 18 ; difference between 
law and precept, 18; precepts can
not be urged in ecclesiastical court 
unless given in legal form, 18; 
canonical precept with threat of 
penalty, 2073; precepts as a penal 
remedy, see Remedies, Penal.

Prefect Apostolic: see Vicar Apos
tolic.

Prefecture, Apostolic: divided into 
parishes, 167.

Prelates Nullius: to be called to a 
General Council, 174; meaning of 
term, 236; nomination, assump
tion of office, 237; powers, obliga
tions, insignia, 238; abbatial 
blessing and appointment of 
vicar-general, 238; may not 
validly consecrate churches out
side their territory, 238, note 41; 
consultors, vacancy of office, 239; 
prelate attached to palace of the 
Roman Pontiff, 240.

Prescription: as adopted by the 
Church for ecclesiastical goods, 
1497; ecclesiastical goods and 
rights that may not be acquired 
by prescription, 1498; Mass sti
pends and obligations to apply
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Mass for a certain intention cannot 
be prescribed, 1499; ecclesiastical 
offices and benefices cannot be pre
scribed, 1500; no right of prescrip
tion against authority, or from au
thority of some local Ordinary, 
1501; no prescription against duty 
to pay the cathcdraticum, 1502; 
sacred things of private individu
als may be obtained by prescrip
tion, but cannot be put to profane 
use, 1503; immovable, movable 
precious goods, rights and claims, 
personal and real, of the Holy See 
demand one hundred years for pre
scription, but those of other legal 
ecclesiastical persons thirty years, 
1504; effect of change of the Code 
on former law on prescription, 
1504; civil law of prescription ac
cepted with some exceptions, good 
faith required for valid prescrip
tion, prescription in the civil law 
of the United States, 1505; pre
scription of criminal actions, 1664; 
of civil actions, 1668; of penalties, 
2079.

Presentation: penalty for abuse of 
right, 2249.

Priest: special indult to confer Con
firmation, 681-684; question of 
power to confer subdeaconship and 
priesthood, 883; private property 
of priest is not ecclesiastical prop
erty, 1489; immigration of priests 
from Europe and Mediterranean 
countries to America and the Phil
ippine Islands, App. Ill, 2, e.

Primate: honor and office, 210; 
rights, 211.

Printing: printing and publishing of 
liturgical books reserved to the 
Holy See, 1283; printing of mat
ters concerning causes of beatifica
tion and canonization may not be 
done without permission of the S. 
Congregation of Rites, 1402.

Privation of Office: 147.

Privilege, Pauline: see Pauline 
Privilege.

Privileged Altar: Cardinals enjoy 
privilege on any day, 184; persons 
who have power of—designate 
such altars, definition, 833; days 
of—, inscription, 834; no larger 
stipend may be taken for Mass 
celebrated on such an altar, 834; 
priests who belong to the sodality, 
A Transitu S. Josephi, and those 
who have made the heroic act, en
joy the personal concession of the 
daily privileged altar, 834; for the 
dying, 848.

Privileges: those granted by the 
Holy See remain in force unless 
explicitly recalled in the Code, 4; 
how privileges are acquired, defini
tion of privileges, 46; communica
tion of privileges, 47-48; habitual 
faculties are considered privileges 
prater jus, 49; interpretation of 
privileges, 50; use of privileges, 
51; concession, 52-57; privileges 
of bishops, 255-257; precedence of 
bishops, 255; privileges of indul
gences and throne of bishops, 257; 
privileges of religious organiza
tions, communication of privileges, 
529; all religious have privileges 
of clerics, 530; privileges of ex
emption of regulars, 531-532; 
autonomy of religious congrega
tions of Papal rule, 533.

Privilegium Canonis: penalties for 
violation of, 2198.

Procedure: order of procedure in 
ecclesiastical trials, 1607-1612.

Processions, Sacred: definition, 
1313; Corpus Christi, 1314; 
Blessed Sacrament not to be car
ried on vehicles, 1314; other pro
cessions may be ordered by the 
bishop, 1315; religious with no 
parish attached cannot hold pro
cessions outside their churches and 
cloister without permission of the
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local Ordinary, 1316; no new pro
cession to be introduced or old ones 
to be abolished without permission 
of the local Ordinary, 1317.

Procurators: in religious organiza
tions, 394, 396; designation and 
office of procurator, general pro
curator, 397; procurator in. law
suits, 1629-1636.

Professed Religious: rights and du
ties of temporarily professed, 486- 
487; their legal standing in refer
ence to temporal goods, 488-492; 
goods of simply professed, 490; 
goods of solemnly professed, 491; 
loss of benefices by profession, 
493; loss of proper diocese by pro
fession, 494. See Religious.

Profession of Faith: when the faith
ful are bound to make profession, 
1346; persons bound to make pro
fession of faith in form presented 
by Church, 1421; professors of 
theology and philosophy in reli
gious organizations bound to make 
this profession by the Motu 
Proprio “Sacrorum Antistitum,” 
1422; penalty for neglect to make 
this profession, 2259.

Profession, Religious: requisites for 
validity, 478; profession of reli
gious women in congregations of 
Papal law, 479; profession of 
novices subject to military service, 
480; temporary and perpetual 
profession, 481-482; profession of 
nuns, 4S1; effect of change of law 
on requisites for profession, 481; 
formalities of profession, 483-485 ; 
rights and duties arising from 
profession, 486-487; effects of 
profession concerning property, 
488-489; effect of solemn pro
fession on goods of religious, 
490-491; renunciation forbidden 
in communities with simple 
profession, 492; loss of benefice 
and proper diocese by profession, 

493, 494; invalid profession recti
fied, 495; solemn profession a 
diriment impediment to matri
mony, 1060 ; penalty for profession 
by deceit, 2243; penalty for un
lawful profession, 2267; penalty 
for failure to notify local Ordinary 
of profession in religious com
munities of women, 2268. See Re
ligious.

Professor: of Sacred Scripture in the 
seminary must at least have the 
baccalaureate from the Biblical 
Commission or the Biblical Insti
tute at Rome, 1384; professor of 
theology and philosophy in semi
naries and in religious organiza
tions bound to make the profession 
of faith, 1422.

Prohibition of Books: 1410-1420. 
See Books, Prohibition of.

Promises: necessary in marriage 
with dispensation from disparity 
of cult, 1055; is the dispensation 
valid when the promises are made 
only to deceive? 1056; the Church 
does not dispense when non
Catholic party refuses to make 
the antenuptial promises, 1139.

Promotion: of religious to dignities, 
offices and benefices, 540; effects 
of promotion of religious to the 
Cardinalate and episcopate, 541; 
abdication of Cardinalate or epis
copate by a religious, 542 ; rights 
and duties of religious promoted to 
pastorship, 543—544.

Promotor Fidei: appointment in 
the process of beatification, 1911; 
duties, 1912.

Promotor Justitiae (Prosecutor): 
appointment and duties in ecclesi
astical trials, 1575; may be also 
defensor vinculi, 1577.

Promulgation: of law, 8; of laws of 
the Holy See in the A eta Apostoli
ca? Sedis, 9.

Proof: valid proof of Baptism, 679;
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valid proof of Confirmation, 695; 
facts which need not be proved, 
1701; proof by witnesses, 1706- 
1729; weight of testimony, 1730- 
1732; proof by experts, 1733- 
1741; proof by documents, 1744— 
1753.

Propagation of the Faith, Congrega
tion of the: 196.

Property, Temporal (of religious): 
see Goods, Temporal; penalties 
for offenses against, 2209.

Pro-Prefect Apostolic: delegated 
faculties to confirm, 6S4; dirnis- 
sorial letters, 232.

Propriety, Public: diriment impedi
ment to marriage, differs in new 
Code, first source, 1073; second 
source, 1074.

Prosecutor: see Promoter justitiae. 
Prothonotary Apostolic: the vicar

general, if not a bishop, may wear 
the insignia of a prothonotary 
Apostolic, 273.

Pro-Vicar Apostolic: dimissorial 
letters, 232; delegated faculties, 
684.

Provincia: definition, 365.
Provincial Council, see Council, Pro

vincial.
Proxy: bishop who wishes to act as 

sponsor for a person whom he con
firms must use proxy, 1077; matri
monial consent may be given by 
proxy, 1089—1091; rules of law for 
marriage by proxy, 1092; plaintiff 
or defendant in court may use 
proxy, but must appear in person 
if the judge so orders, 1622; right 
of all parties in litigation to a 
proxy, and appointment of same, 
1629; only one may be appointed, 
1630; qualifications, 1631-1632; 
must have written mandate to 
represent the party in litigation, 
1633-1634; rejection and removal, 
1635; forbidden to buy the lawsuit 

or to make arrangements for im
moderate profit, 1636.

Publication: of names of secular 
candidates for major orders in 
their parish church, 962-963; of 
forbidden books, see Books, Cen
sorship of; of process of canoniza
tion, see Canonization.

Public Offices: clerics excluded, 110. 
Public Worship: obligation of reli

gious to obey orders of bishop 
concerning public worship, 528.

Quasi-Domicile: 69-72.
Quasi-Pastors: nomination, 332.

Raccolta: 854.
Real Estate, Ecclesiastical: 1534- 

1535.
Rebuke: a penal remedy, see Rem

edies, Penal.
Reception: into a religious organiza

tion, 426—486; the postulate, 427- 
430; the novitiate, 431-480; tem
porary and perpetual vows, 481- 
486; penalty for failure to notify 
local Ordinary of reception into 
religious communities of women, 
2268. See Religious.

Recidivus: increased liability in 
offenses, 2039.

Reconciliation: of desecrated church, 
1214; persons who have power to 
reconcile a church, 1215.

Records, Parochial: to be kept by 
the pastor, 348; pastor’s duty to 
keep records of Baptism, Confirma
tion, marriage, subdeaconship and 
solemn religious profession, 675; 
precautions to be observed, 676; 
care in recording Baptism of ille
gitimates, 677; when Baptism is 
not given by the proper pastor, 
the minister must inform the pas
tor, 678; records of Confirmation, 
695; records of marriage, 1132; a 
personal duty of the pastor, 1133; 
manner of keeping proper bap-
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tismal records, 1134; parochial 
records are public ecclesiastical 
documents and full proof of the 
facts put on record, 1744, 1746; 
penalties for careless keeping of 
parochial records, 2239; penalty 
for unfaithfulness in the custody 
of ecclesiastical records, 2262.

Rectors (of Churches): definition 
and appointment, 359; sacred 
functions which they may hold, 
360; bishop may order divine 
services for convenience of the 
people, 361; pastor may take Com
munion to the sick if Blessed 
Sacrament is kept in church, 361; 
divine services, 362; removal of 
rector, 363.

Reduction: of clerics to the lay state, 
164-165; temporarily professed re
ligious in minor orders is by dis
missal reduced to the lay state, 
567.

Regulars: definition, 365; see Re
ligious; regulars who enjoy priv
ilege of exemption, 531; depend
ence of exempt regulars on local 
Ordinary, 532.

Relations: of blood or marriage not 
affected by infamy of fact or of 
law, without prejudice to Canon 
2147, which rules that an irremov
able pastor who keeps servants or 
blood-relations oi disreputable 
character in his house is to be de
prived of his parish, 2134.

Relationship: of blood and mar
riage, 73-74; spiritual, see Spirit
ual Relationship.

Belies: veneration good and useful, 
1304; special rules concerning ven
eration and custody, 1308; what 
relics may be exposed to public 
veneration, authentication of relics, 
1309; must be enclosed in sealed 
cases, 1310; relic of Holy Cross in 
pectoral cross of bishop becomes 
property of the cathedral at his 

death, 1311; relics may not be 
sold, 1312; penalties for making 
and spreading false relics, 2179.

Religio: definition of, 365; defini
tion of religio clericalis, and juris 
pontificii, 365. See Religious.

Religious, Sacred Congregation of: 
general duties, 195.

Religious: all religious communities 
are subject to the S. Congregation 
of Religious, 195; religious are 
subject to the S. Congregation of 
the Propaganda as missionaries in 
countries subject to that Con
gregation, 196; who can remove 
religious pastors, 328; authorized 
translations of laws on religious, 
364, note 1; definition of religious 
state, 364; definition of various re
ligious terms, 365; repeal of par
ticular laws of religious by the 
Code, 17, 366; Canons speaking of 
religious in the masculine apply 
also to women religious and vice 
versa, 366 ; precedence of religious, 
367; erection of diocesan congre
gations, 368; the Nor-mce to be 
followed in erecting congregations, 
368; report of congregations in 
diocese by bishop, 369 ; spread of 
diocesan congregations, 370; sup
pression of diocesan congregations, 
371; division and changes of 
provinces, disposal of goods of ex
tinct provinces, 372 ; establishment 
of diocesan religious in other 
dioceses, 373; their chapters of 
election, 384; erection of house of 
exempt religious, 374; converting 
house to other uses, 375 ; suppres
sion of a religious house, 376; 
obedience of religious to Roman 
Pontiff, 377; religious subject to 
local Ordinary, 378; power of 
superiors, 379-380; qualifications 
of religious superiors, 381 ; term 
of office in houses that are only 
branches of motherhouse, 382;
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election of superiors, 383-385; 
obligations of superiors, 386-391; 
residence of superiors, 386; report, 
387; visitation by superiors, 388; 
visitation of local Ordinary, 389; 
matter of visitation, 390; adminis
tration of sacraments to religious, 
391; titles of honor, 392; board of 
consultors, 393; consent of council 
required, 394; advice of council 
required, 395; procurator, 396; 
procurator-general, 397; vote of 
procurator-general, 398; confes
sors and chaplains of religious, 
399; time and manner of confes
sion of religious, 400; confessions 
of Sisters, 401-406; confessor in 
convents of women, 401; extraordi
nary confessor of Sisters, 402; 
Sisters may confess to any ap
proved confessor, 403; when seri
ously ill, Sister may call any 
approved confessor, 404; bishop 
appoints ordinary and extraordi
nary confessors of Sisters, 405; 
office of ordinary confessor of 
Sisters, time and reappointment of, 
ordinary and extraordinary confes
sors of religious women, 406; laical 
religious, 407; authority of chap
lains, 408; manifestation of con
science may not be urged by supe
rior, 409; temporal goods and 
administration, 410-425; invest
ments of monej, 413; alienation of 
goods and property of religious, 
414-416; financial reports to local 
Ordinary, 417; contracts made by 
religious, 420-423; donations by 
religious, 424—425; admission into 
community, 426; postulate, 427; 
time of postulate, 428 ; postulate of 
lay brothers, 429; place of postu
late, 430; novitiate, see Novitiate; 
solemn profession, 490-491; renun
ciation of temporal goods in com
munities with simple vows, 492; 
profession and loss of benefices 

and proper diocese, 493-494; 
rectifying invalid profession, 495; 
studies in clerical religious organi
zations, 496—501; duties of relig
ious, 502-506; obligations of relig
ious exercises, confessions and 
religious garb, 507-508; enclosure, 
509-513; penalties for violation of 
enclosure, 514-516; obligation of 
enclosure of nuns, 517-521, App. 
Ill, 6, d; duties of sacred ministry 
and divine worship, 522-525; of 
the Divine Office, 525-526; Con
ventual Mass, 526; correspondence 
of religious, 527; obedience to 
bishop with regard to public wor
ship, 528; privileges, 529-532; 
have privileges of clerics, 530; 
autonomy of congregations of 
Papal law, 533; enforcement of 
jurisdiction of Ordinary by penal
ties, 534; participate in indults 
published by the local Ordinary, 
not however to the prejudice of 
their rule or constitutions, 535; 
collecting of alms by religious, 
536-538; privileges of abbots, 539; 
obligations of religious promoted 
to ecclesiastical dignities or to 
parishes, 540-545; of transition to 
another organization, 546-550; 
of egress from a religious congre
gation, 551-557; rules concerning 
ordination of religious, 901; supe
rior of exempt religious may issue 
dimissorials, necessary title for 
ordination of religious, 902; ordi
nation of non-exempt religious, 
903; episcopus projrrius of relig
ious, 904; bishop to whom religious 
are to be sent for ordination, 905; 
right of religious superior to pro
hibit reception of orders, 909; 
solemn profession a diriment im
pediment to matrimony, 1060; pro
fessed religious deprived of right 
of choosing place of burial, 1250; 
power of superiors to dispense
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from laws of fast and abstinence 
and of observance of holydays of 
obligation, 1272; keeping of 
Blessed Sacrament in religious 
houses and chapels, 1295 ; religious 
with no parish attached to their 
church may not hold possessions 
outside their church and cloister 
without permission of the local 
Ordinary, 1316; benefices which 
belong to religious must be given 
to members of that religious organ
ization, 1450; Canons to be ob
served in trials for dismissal, 
1548; proper forum for ecclesiasti
cal trial of a religious is the place 
where his religious house is located, 
1555; competent court, 1570—1571; 
religious have no right to act in 
court without consent of their 
superiors, except in specified in
stances, 1626; immigration of 
religious from Europe and Medi
terranean countries to America, 
App. Ill, 2, c.

Remedies, Penal: admonition, re
buke, precept and surveillance are 
preventive measures to avert lapse 
into grave offenses, 2147; one in 
the proximate occasion, or in 
grave suspicion of committing an 
offense is to be admonished by the 
Ordinary, 2148; cleric who causes 
scandal or grave disturbance of 
order, is to be rebuked by his Ordi
nary, 2149 ; admonition and rebuke 
may be public or secret, 2150; if 
admonition or rebuke proves in
effectual, the precept or command 
is to be given, 2151; if the case is 
grave and there is danger of re
lapse, the Ordinary shall subject 
the person to surveillance, 2152; 
penances, 2153; the Ordinary may 
impose penances together with 
penal admonitions or rebukes, 
2154.

Remission of Penalties: by absolu

tion in case of censures and by dis
pensation in cases of vindicative 
penalties, 2076; in public eases the 
Ordinary can remit all penalties 
latce sententiae of the common law, 
with three exceptions, 2077; par
don extorted by violence or grave 
fear is invalid, 2078; condition of 
remission, 2079.

Removable Pastors: status, 32S; 
pastors belonging to religious com
munities are, as individuals, always 
removable, 328.

Removal of Pastors: evasion of in
vitation to resign, 1991; bishop 
may for just and grave reason 1 
request pastor to resign the parish, | 
1997; hearing of pastor, 1997; 
only recourse of pastor from bish
op ’s power to remove is to the Holy 
See, 1998; manner of procedure 
against pastor living under sus
picious circumstances with women, 
2008; pastor who persists in 
neglect of his pastoral duties is to 
be removed by the bishop, after 
consultation with the examiners, 
2014; penalty for illegal refusal to 
obey order of removal from office, 
benefice or dignity, 2257.

Renegade: marriage of a Catholic 
with a renegade, 1044.

Renunciation of Office: 143; tacit, 
144; acceptance of renunciation, 
145.

Report: bishop’s report to Rome, 
252; report of major superiors to 
the Holy See, 387; what religious 
must make financial report to 
bishop, 417.

Reputation, Loss of: an impediment 
to ordination, 950.

Rescission of Acts: actions for the 
rescission of acts, and for the 
restitutio in integrum, 1649—1652. 

Rescript: to whom granted, 25 • 
right of a third party to refuse a 
rescript obtained without his
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knowledge, or against his will, 26; 
cessation of recript, 26; when it 
comes into force, 27; essential 
conditions, 28-29; truth of the 
conditions must be verified, 30—31; 
renewal of refused petition, 32-33; 
error of name, place or matter 
does not invalidate, provided there 
is no doubt in the mind of the 
Ordinary as to identity of the per
son or object, 34-35; confliction 
of rescripts, 36; interpretation of 
rescripts, 37; execution of re
scripts, 38-39; time of presenta
tion and execution, 40-42; error in 
execution, tax for execution, 43; 
may be revoked by superior, but 
are valid until subject is notified, 
not revoked by contrary law, 44; 
when they are revoked by vacancy 
of Holy See and diocese, 45.

Reservation of Sins: definition, 799; 
those who have ordinary power to 
grant faculties can also reserve 
sins to their own tribunal, 799- 
800; general rules, 801-804; reser
vation of false denunciation, 805; 
solicitation not reserved, 805; how 
Ordinaries should make reserva
tions, 806; reservations in exempt 
religious organizations, 807; re
served cases must be few in num
ber, 808; Papal cases not to be 
reserved by inferior authorities, 
809; enforcement and absolution 
from diocesan cases, 810; faculties 
of canon penitentiary to absolve, 
811; faculties of pastors and of 
missionaries, 812; when reserva
tions cease, 813-814; decisions on 
reservations, 813, 815.

Residence: of bishop, 249; of pas
tor, 341; of assistant priest, 355; 
of religious students, 496; manner 
of procedure against clerics violat
ing law of residence, 2002; no 
cleric may leave his diocese for a 
notable length of time without per

mission of the Ordinary, 2002; 
punishment by bishop of clerics 
who violate law of residence, 2003- 
2007; penalty for violation of law 
of residence, 2237.

Resignation: see Renunciation; pen
alty for resignation of office, bene
fice or dignity into the hands of a 
layman, 2256.

Retreat: diocesan retreat at least 
once in three years, 96; yearly re
treat of religious, 507; time and 
place of retreat before ordination, 
964.

Retroactive force of laws of the 
Code: 10.

Revalidation of Marriage: simple 
validation of a marriage invali
dated by some diriment impedi
ment, 1176; renewal of consent, 
1177-1179; revalidation of mar
riage invalidated by defect of 
form, 1180; the sanatio in radicc, 
1181-1185.

Rights: under what conditions ac
quired rights remain in force, 4; 
rights and privileges of clerics, 
orders, jurisdicton, benefices and 
pensions, 91; all lawsuits for rights 
must be in ecclesiastical courts, 92; 
right of freedom from military 
service, 93; clerics may not re
nounce privileges, 94; exclusive 
right of the Church to divide and 
govern all territorial sections, 166; 
rights and privileges of novices, 
471; right of novice to profession 
in danger of death, 472; rights and 
duties of the married state, 1144; 
wife shares in rights of the hus
band, 1145 ; joint rights and duties 
towards the children, 1146.

Rites, Congregation of: general 
duties, 197.

Rites: persons of various Rites, 75; 
faculty of Apostolic Delegate to 
permit change of Rite has been 
withdrawn, 75; priest of one Rite
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may give Communion in species 
of another, and faithful may re
ceive Holy Communion in any Rite, 
save as Viaticum, 628; Latin and 
Oriental Rites in Baptism, 650; 
priest of one Rite may not celebrate 
in another, 718; in urgent neces
sity a priest may give Viaticum in 
different Rite, 747-748; Com
munion of devotion in different 
Rite, 765; marriage of persons of 
different Rites, ordinarily to be 
before the pastor of the groom, 
1116; laws concerning marriage 
of Catholics of Oriental Rites, 
1126.

Roman Curia: see Curia.
Roman Pontiff: election, 123; new 

Constitution of Pius XII on papal 
election, App I, App. Ill, 3; has 
supreme power of jurisdiction by | 
divine right, 171; may resign office, 
172; has the highest legislative, 
administrative and judicial power 
in the Church, can be brought to 
trial by no one, 1549; all the faith
ful have the right of trial by the 
Pope, 1561; he is the supreme 
judge of the entire Catholic world, 
and tries cases, cither in person 
or through delegates, 1582.

Roman Rota: sec Rota, Sacred 
Roman.

Rosaries: blessing of rosaries with 
indulgences by Cardinals, 184; by 
bishops, 256; indulgences not lost 
if rosary is given to another per
son, 840; rosaries of solid glass or 
crystal may be blessed, 840.

Rosary of the B. V. M.: manner of 
recital to gain the indulgences, 
852, 853.

Rota, Sacred Roman: ordinary tri
bunal to receive appeals, 1584; as 
a court of first and second instance, 
1584; no appeal from decrees of 
Ordinaries to Rota, 1585; appeal

from Rota is to the Signatura 
Apostolica, 1587.

Botary Club: clerics may not join, 
108.

Bule: of religious organizations to 
be approved by the S. Congrega
tion of Religious, 366.

Rulers: matrimonial cases of rulers 
to be tried by that court which the 
Supreme Pontiff will delegate in 
each individual case, 1868.

Russia: special regulations for trans
mission to places under Russian 
control of notification of religious 
profession, 483; of reception of 
Confirmation, 695; of marriage. 
1134.

Saciamentals: lose indulgences upon 
sale, 840; definition of, Holy See 
alone can constitute new sacra- 
mentals, 1187 ; minister, 1187 ; con
secrations can be performed by a 
bishop, or by a priest with a Papal 
indult, 1188; rites to be observed 
in the blessing of sacramentals, 
invocative and constitutive bless
ings, 1189; sacramentals may be 
administered to non-Catholies, 
reverence due them, 1190. See 
Exorcisms.

Sacraments, Congregation of the: 
general duties, 193.

Sacraments: instituted by Christ, 
and may not be administered to 
heretics or schismatics, 624; ques
tion of administration to non-Cath- 
olics of good faith, 625-626; 
sacraments that imprint a char
acter, rebaptisin, 627; rites and 
ceremonies in the administration of 
the sacraments, 628; use of holy 
oils, see Oils, Holy; no payment to 
be exacted for the administration 
of sacraments, 631; their adminis
tration to the dying is not for
bidden when a place is under a
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local interdict, 2111; penalty for 
administration to forbidden per
sons, 2220.

Sacred Penitentiary: jurisdiction 
limited to the internal forum (sac
ramental and non-sacramental), 
absolutions, dispensations, etc., 
202; decides questions of indul
gences, 202; extent of powers same 
as before the Code, 1018.

Sacred Scripture: seminary profes
sor must at least have the baccalau
reate from the Biblical Commission 
or the Biblical Institute at Rome, 
1384; books treating of the Sacred 
Scripture may not be published by 
either clerics or laymen without 
permission, 1399; translation must 
be published with explanatory 
notes and the approval of the local 
Ordinary, 1406; editions of origi
nal texts by non-Catholics, forbid
den except to students of theology, 
1414, 1416; excommunication
against unauthorized publishers of 
books of Sacred Scripture, 2165.

Sacred Orders, Abuse of: punished 
by irregularity, 941. See Orders.

Sacrilege and Superstition: guilty 
persons to be punished by the Or
dinary, 2178.

Salaries: bishop must consult con
sultors on questions regarding 
salaries of pastors, 310.

Sale: by sale blessed articles lose 
their indulgences, 1532; in the sale 
and exchange of sacred objects the 
price must in no way be raised on 
account of their consecration or 
blessing, 1532; sale and lease of 
church real estate, 1534.

Sanatio in Radice (of marriage) : 
1181-1185.

Scandal: cleric who gives grave 
scandal is to be deprived of the 
right to wear ecclesiastical garb, 
and prohibited the exercise of ec
clesiastical ministry, 2141.

Schismatic Orders: validity of, 881. 
Schismatics: definition, 1346; incur 

irregularity, 934.
Schools, Catholic: children of Cath

olics must be sent to such schools, 
1390; Catholic children should not 
be sent to non-Catholic schools, 
1391; right of the Church to have 
schools, 1392; local Ordinaries 
should take care that schools are 
established, 1394; clerics in 
schools, 1395; bishop’s right of 
supervision, 1396; right to visit 
and supervise schools, 1397.

Scripture, Sacred: prerequisites for 
academic degrees in, 1933.

Seal of Confession: obligation, 795; 
what is to be avoided, 796; penal
ties for violation, 2225.

Seasons: closed seasons for the sol
emnization of marriage, 1139; 
sacred seasons 1271-1275.

Secrecy: those bound to secrecy in 
ecclesiastical trials, 1602; punish
ment of those who violate the 
secrecy of ecclesiastical trials, 
1605.

Secret, Archives: see Archives.
Secretariate of State, Papal: duties 

and divisions, 20/.
Secularization: see Egress.
Seminarians: see Seminary; sem

inarians who die in the seminary 
are to be buried by the rector of 
the seminary, who has parochial 
rights over all persons who live in 
the seminary, 1249.

Seminary: studies subject to Con
gregation of Seminaries and Uni
versities, 200; bishop bound to 
have seminary for education of 
candidates for priesthood, 912; 
all who aspire to sacred orders are 
bound to live in the seminary at 
least during entire course of the
ology, 912; approval of professor 
of Sacred Scripture, 1384; rector 
may not hear confessions of the
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seminarians, 797; right of the 
Church to have seminaries, 1366; 
ordinarily there should be a major 
and a minor seminary in each dio
cese, 1367; civil privileges of semi
naries in the United States, 1368; 
all priests admonished to foster 
vocations to the priesthood, 1369; 
bishop may provide for support of 
seminary by collections, tax or an
nexation of benefices to the semi
nary, 1370; who must contribute to 
the seminary tax, 1371-1372; ad
ministration of the seminary, 
1373-1376; confessors in the semi
nary, 1377; use of legacies for the 
education of clerics, 1378; qualifi
cations of students for admission, 
1379; studies, 1380-1384; Papal 
instructions concerning seminaries, 
1383; religious exercises, 1385; 
seminary is exempt from parochial 
jurisdiction, the rector having 
parochial rights over all residents, 
1386; duties of rector of, 1387; 
dismissal of unsuitable students, 
1388; seminaries in charge of re
ligious organizations, 1389.

Seminaries and Universities, Con
gregation of: general duties, 200.

Sentence: see Trials.
Separation: novices must bo sepa

rated from the professed, 467.
Separation of Married Persons: 

valid consummated marriage of 
Christians cannot be dissolved by 
human authority, but under cer
tain conditions non-consummated 
marriages may be dissolved, 1151; 
solemn religious profession dis
solves unconsummated marriage, 
and Pope has power to dissolve 
for other reasons, 1152; Pauline 
privilege, see Pauline Privilege; 
power of Church to permit separa
tion, 1162; reasons for separation, 
1163; innocent party has right to 
perpetual separation, 1164; condi

tions of separation in case of adul
tery, 1165 ; separation is also justi
fied by heresy of one party, 1166 ; 
by education oi a child as a non
Catholic, 1167; by criminal and 
disgraceful life, 1168; by danger 
of grave bodily or spiritual harm, 
1169; by cruelty which makes com
mon life too difficult, 1170; the 
cause for separation must be sub
mitted to local Ordinary, 1171; 
Catholics and civil divorce, 1172— 
1173; the innocent party has cus
tody of the children after separa
tion, 1174; separation by mutual 
agreement, especially in the case of 
foreigners in the United States 
who have not as yet brought their 
families into the country, 1175.

Sequestration: right of one who has 
a right over a thing to obtain from 
the judge the sequestration of that 
object, 1641—1643.

Server: Mass should not be said 
without a server, 716; people an
swering in place of server, 716; 
when server should ring small bell, 
716, footnote 38.

Service of the Diocese: canonical 
title for ordination, 921-922.

Service of the Mission: canonical 
title for ordination, 921—922.

Services: power of local Ordinary to 
regulate services in parochial 
churches, even those of exempt re
ligious, 1210.

Sick: concessions re Eucharistic fast, 
755—758; devotional Communion 
of sick, 745; Viaticum, 746 ; Com
munion to others on sick calls, 768.

Signatura Apostolica: jurisdiction, 
203; constitution and cases tried 
before it, 1586; it passes on peti
tions to the Supreme Pontiff to 
obtain commitment of a case to 
the Rota, 1586; acts in appeals 
from the Rota, 1587; sentences, 
1588.
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Simony: definition, forbidden by the 
divine law, 613; a bilateral agree
ment, 614; temporal price for 
spiritual thing, 615; simony by 
divine and ecclesiastical law, 616; 
divisions, 617; juridical conse
quences, 618-621; offerings for 
the administration of the sacra
ments, 622; selling of things with 
something spiritual annexed, 623; 
penalty for simony in the admin
istration or reception of the Sacra
ments, 2227; penalty for simony 
in conferring or accepting eccles
iastical offices, 2248.

Sisters: see Huns; Religious.
Slaves: impeded from ordination, 

947; error as to free state of other 
party invalidates marriage, 1081.

Societies: of men and women leading 
a community life without vows, 
578-580; not religious organiza
tions properly so called, approval 
of, 578; erection and suppression, 
administration and privileges, 
579; dismissal of members, 580.

Societies of Lay Persons: not 
erected by the Church, 582; author
ity of bishop, 582.

Societies Forbidden to Catholics: 
2188-2190.

Society of Jesus: simple vows a diri
ment impediment to matrimony, 
1060.

Solicitation: obligation of denounc
ing guilty confessor, 805; pen
alties for false accusation of 
confessor, 2218-2219; penalties 
for solicitation in connection with 
confession, 2224.

Sons of Temperance: forbidden so
ciety, 2190.

Souls in Purgatory: indulgences 
may be gained for, 848.

Species: forbidden to consecrate one 
species without the other, 719; 
penalty for desecration of the 
Sacred Species, 2170.

Spendthrifts: status of in court, 
1625.

Spiritual Relationship: contracted 
in Baptism by minister and spon
sor with subject only, 666; of 
sponsors in Confirmation, 691- 
694; only the spiritual relation
ship contracted in Baptism is a 
diriment impediment to marriage, 
1075-1077.

Sponsor: members of religious com
munities forbidden to act as spon
sors, 486; history of sponsors in 
Baptism, impediment contracted 
by sponsors, 655; sponsors in pri
vate Baptism, 656; in doubtful 
Baptism, 657; number of sponsors 
in Baptism, 658; requisites for 
valid sponsorship in Baptism, 659- 
663; requisites for licit sponsor
ship in Baptism, 664-665; spiritual 
relationship contracted by spon
sors in Baptism, 666; duties of 
sponsors in Baptism, 667; sponsors 
in sacrament of Confirmation, 691- 
694; effect of the change of law, 
694. See Confirmation.

Sponsorship: see Sponsor.
State: has no jurisdiction as far as 

the validity or licitness of mar
riage is concerned, 1866; power of 
state with regard to mere civil con
sequences of marriage, 1867.

State, Secretariate of: see Secre
tariate of State, Papal.

State of Grace: necessary to gain 
indulgence, 842.

Stations of the Cross: Cardinals 
may erect anywhere, 184; faculty 
of bishops, 256; indulgences, App. 
Ill, 12, a.

Sterility: 1049.
Stipends, Mass: subject to the Con

gregation of the Council, 194; 
priest may receive only one when 
he celebrates more than once a day, 
723; remuneration for second or 
third Mass on All Souls', 723; 
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laws concerning stipends, 724; in
terpretation of special concessions 
in regard to stipends, 724; paying 
board by saying Masses for the in
tention of pastor, 724; various 
kinds of stipend, 725; abuses to 
be avoided, manner of application, 
726, 728; obligation of saying the 
Mass when the stipend has been 
lost, 727; interpretation of large 
stipend, 728; right of local Ordi
nary to fix amount of stipend, 729 ; 
obligations arising from accep
tance of stipend, 730; time of ful
fillment of obligation, 731; number 
of stipends one may receive, 732; 
transfer to other priests, 733— 
736; transfer to priests of other 
diocese, 735; transfer to priests of 
Oriental Rites, 736; entire stipend 
must be transmitted if it is manual, 
but not if it is ad instar manualium, 
737; definition of stipends ad in
star manualium (or foundation 
Masses) and laws governing such, 
738; stipends may not be held over 
one year, 739; duty of local Ordi
nary to supervise fulfillment of 
obligations, 740; record of Mass 
stipends, 741—742; larger stipend 
may not be exacted on account of 
a privileged altar; 834; Mass sti
pends, and the obligation to say 
Mass for a certain intention are 
not subject to prescription, 1499; 
stipendia manualia utq personal 
property of priest who says the 
Masses, 2122; penalties for viola
tion against laws governing 
stipends, 2177.

Stole Fees: are the property of tho 
pastor, 339; in some dioceses in 
the United States these are the 
property of the parish, 2122.

Strangers: binding force of laws on 
strangers, 12; strangers in the city 
of Rome and their rights in regard 

to trial for offenses, 1554. See 
Peregrini.

Studies: after ordination, 98; in 
clerical religious organizations, 
496-501; houses of studies and 
members of, 496 ; master of studies, 
497; courses of philosophy and 
theology, 498, 1381; examinations 
of priests, 499 ; conferences, 500 ; 
attendance of clerics at secular 
universities, App. Ill, 2, d; relig
ious in secular universities, 501; 
necessary studies before reception 
of orders, theological studies may 
not be made privately, 918; vari
ous branches of studies in semi
naries, 1380 ; qualifications of pro
fessors, 1382; bishop with the 
seminary board to determine the 
plan of studies in the seminary, 
1383 ; four years of theology, 1384.

Suffrage: right of, 124-128.
Suffrages: right of novices to suf

frages of professed, 471.
Suicide: those who deliberately 

attempt suicide incur irregularity, 
939; penalties for attempted self
destruction, 2205.

Superiores Majores: definition, 
365, 8.

Superiors, Religious: subject to the 
Roman Pontiff, 377; jurisdiction, 
379-382; term of office, 382 ; elec
tion, 383-385; obligations, 386- 
387; visitation, 388-390 ; adminis
tration of Last Sacraments to sub
jects, 391; council of the superior, 
393-397; superior may not hear 
confessions of subjects, 399; for
bidden to induce subjects to make 
manifestation of conscience, 409 ; 
investments of money by superior. 
413; limits of expenditures of 
superior, 414—416; account of 
administration to local Ordinary. 
417; faculties for expenditures 
in the United States, 418-419; 
permission of superior neces-
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sary for contracts of subjects, 
420; contracting of debts, 421; 
order liable for damages caused by 
superior, 422—423; donations of 
superior, 424—425; right to receive 
candidates, 426; reception of can
didates, 440; superior issues testi
monials, 446; invests dowries, 450 ; 
dismisses novices, 477; may pro
long time of temporary vows, 481; 
may permit renewal of temporary 
vows, 484; approves studies, 496; 
bound by common life, 503; his 
obligations toward subjects, 507; 
must fix limits of enclosure, 509; 
must supervise exercise of sacred 
ministry and divine worship by 
his subjects, 522; is responsible 
for celebration of Divine Office, 
525; governs correspondence of 
subjects, 527; power of major 
superior to dismiss subjects from 
religious organization, 571; supe
riors who have power to grant 
faculties may reserve cases to their 
tribunal, 800; power to grant 
faculties for preaching, 1355; 
superiors who have coercive power, 
2055-2056.

Superstition and Sacrilege: guilty 
persons to be punished by the 
Ordinary, 2178.

Supplied Jurisdiction: 161-162.
Suppression: of religious organiza

tions, provinces and houses, 371; 
permission of the Holy See or of 
the local Ordinary required in such 
cases, 376; the penal suppression 
or transfer of an episcopal see is 
reserved to the Roman Pontiff; 
suppression or transfer of a parish 
is reserved to the Ordinary after 
consultation with the chapter (dio
cesan consultors), 2133.

Supreme Pontiff: see Roman Pontiff. 
Surveillance: see Remedies, Penal. 
Suspension: definition, can be in

flicted only on the clergy, 2120; 

various kinds, 2121; suspension 
from benefice and from office, 2122; 
what forbidden, 2122-2125; sus
pension of a community or college, 
2126. For suspension ex informata 
conscientia, see Ex Informata 
Conscientia, Suspension:

Synod, Diocesan: time of, 262; his
tory of, 263; persons to be called, 
264; subjects to be discussed 
under direction of bishop, 265.

Synodal Examiners: duties, 284; 
duties are compatible with those 
of religious life, 540.

Synodal Judges: to be appointed in 
every diocese (but must not ex
ceed twelve in number) and to act 
with delegated power, 1565.

Tabernacle: for the reservation of 
the Blessed Sacrament, must be 
immovable and placed in the middle 
of the altar, custody of the key, 
1297.

Tablets, Memorial: of deceased in 
churches and crypts, 1237.

Tacit Jurisdiction: in the Sacrament 
of Penance, 782.

Tax: no tax may be demanded by the 
bishop for examination of Sisters 
before reception and profession, 
452; tax covering expenses of dis
pensation in marriages and funeral 
offerings to be fixed by the local 
Ordinary, 631; seminary tax may 
be levied by the bishop, 1370; who 
must contribute to the seminary 
tax, 1371-1372; tax levied in the 
conferring of a benefice, 1449; lo
cal Ordinary has a right to an an
nual tax or cathcdraticum, 1494; 
for special needs the bishop may 
impose extraordinary taxes, 1495; 
what taxes to be fixed by Provin
cial Council, 1496; penalty for re
fusal of legitimate tax, 2204; pen-
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alty for illegal exaction of tax, 
2264.

Teachers: must promote veneration 
for the Blessed Eucharist, 1301.

Teaching Authority (of the Church): 
nature and history, 1343; power of 
definition, 1344; in condemnation 
of heresy, 1345; bishops as teach
ers and leaders of the faithful, 
1347.

Telephone and Telegraph: use in ap
plying for dispensations forbidden, 
1011.

Temporalities: of the Apostolic See 
administered by the Camera Apos
tolica, 206.

Tempus Continuum: an interval of 
time which suffers no interruption, 
24.

Tempus Utile: an interval of time 
which begins only after knowledge 
of a fact, 24.

Tertiaries: see Third Orders.
Testimonials: necessary for recep

tion into a religious organization, 
441-445; manner of giving, 446- 
447; refusal of testimonials by 
head of school, 446; testimonials 
necessary for candidates to ordi
nation, 958; special rules about 
testimonials from various dioceses 
wherein candidate had temporary 
residence, 959; testimonials to be 
issued by religious superiors, 960.

Theatrical Performances: attend
ance forbidden clerics, 111.

Theology: see Studies.
Theosophism: Catholics forbidden to 

join thcosophistie societies or at
tend meetings, 2159.

Third Orders: one may not belong to 
several, 589; definition, 596; no 
new Third Order may be erected; 
permission of bishop necessary for 
erection of sodality, 597; religious 
may not be received into Third Or
der, 598; rules governing transfer 

of members, insignia and habit, 
599; privileges, 832.

Time: various ways of reckoning, 22- 
24; for ecclesiastical obligations 
any recognized system may be fol
lowed, 22; when systems may be 
varied for different acts, 22; table 
of differences between standard 
time and mean solar time for se
lected list of places, 23; computa
tion of day, month and year, 24; 
computation of time of novitiate, 
456; time for the celebration of 
Mass, 720; time for visits to church 
or oratory on days of indulgence, 
839; time and place of ordination, 
969; marriage may be contracted 
at any time of the year, 1139; 
solemnity of marriage forbidden 
during closed seasons, but diocesan 
law cannot forbid marriage at any 
season, although bishop may ban 
evening marriage, 1139.

Tithes: where there is a special law, 
the faithful are bound to pay them, 
1492.

Title: of church, 1207; transference 
of title to another church, 1224; 
title of altar, 1233.

Title to a Benefice: pastor may hold 
title to one parish only, 336.

Title of Ordination: canonical title 
for secular clergy, 921-922 ; for re
ligious, 923; conditions on which 
benefice which was title of ordina
tion may be renounced, 1479.

Tonsure: reception of first tonsure as 
initiation into the ranks of the 
clergy, 84; by tonsure a cleric is 
incardinated into a diocese, 87, 890, 
893; history of tonsure, 879; ton- 
sure to be conferred only on those 
who intend to advance to the priest
hood, 913.

Toties Quoties: see Indulgences.
Transfer of Pastors: procedure in 

the transfer of pastors, power of 
Ordinary to transfer, 1999; if
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pastor refuses to accept transfer, 
Ordinary must consult two pa
rochial consultors on reasons of 
transfer and conditions of the two 
parishes, 2000; if, after consulta
tion, Ordinary still wishes the 
transfer, he shall repeat the ex
hortation, and pastor is bound to 
accept, subject only to recourse to 
the Holy See, 2001.

Transfer from an Office: 148.
Transition: from one religious or

ganization to another, 546-550; 
regulations concerning permission 
to change, 546; habit of new novi
tiate, 547; novitiate and profes
sion, 548; transition from monas
tery to monastery, rights and 
obligations, temporal goods, 549; 
solemnity of vows extinguished, 
550.

Translations: authorized transla
tions must be used to gain indul
gences attached to prayers, 853; 
translations of forbidden books, 
condemned by the Holy See, also 
forbidden, 1411.

Trials, Canonical: for dismissal of 
religious, 571-575; who must be 
given benefit of trial, 571; pre
requisites of, 572—573; procedure, 
574; trial of a religious summarily 
dismissed, 575; ordinary trials, 
1545; definition of ecclesiastical, 
and subject matter of canonical 
trials, 1546; cases subject to eccle
siastical trial, 1547; courts which 
are bound to follow procedural law 
of the Code, 1548 ; of the competent 
forum, Roman Pontiff cannot be 
brought to trial by any one, 1549; 
cases reserved to the Holy Sec, 
1550 ; competency of the judge and 
court, 1551; necessary forum, 
1552; ordinary forum, jurisdiction 
of local Ordinary, 1553; trial of a 
stranger in Rome, 1554; forum of 
a vagus and of a religious, 1555; 

location of the thing may be the 
place of trial, 1556; trial before lo
cal Ordinary of place where con
tract was made, provided party to 
be sued is staying in the place of 
contract, 1557; by an offense one 
becomes subject to the forum of 
the place, 1558; complication of 
fora, 1559; when two or more 
judges are equally competent, he 
has the right to try the case who 
first issued the summons, 1560; 
various stages and species of tri
bunals, all the faithful have the 
right of trial before the Holy See, 
right of the Supreme Pontiff to try 
any case, 1561; tribunals of vari
ous cases, judge cannot try same 
case in another instance, appeals 
are to be addressed to a higher 
court, 1562; the ordinary tribunal 
in the first instance, 1563; if the 
question is of rights of the 
bishop, it is to be tried by a 
board of three judges of the dio 
cese, bishop cannot judge case 
where he is personally interested, 
1563; laymen cannot be appointed 
by Ordinary as judges in ecclesias
tical trials, 1565, 1566; the offi
cialis (or diocesan judge) see Of
ficialis; synodal judges, 1565; trial 
by one judge, what cases must be 
tried by several judges, 1566-1568; 
what cases the bishop may preside 
over, 1569; competent court for 
religious, 1570-1571; auditors and 
referees, 1572-1573; at every trial 
there must be a notary who acts as 
secretary, the acts of the trial be
ing invalid unless subscribed by 
him, 1574; offices of promotor jus- 
titia*, and defensor vinculi, 1575- 
1577 (see Promotor Justitiae 
and Defensor Vinculi) ; couriers 
(messengers) and apparitors (ex
ecutors of the sentence and decrees 
of the judge), appointment and
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duties of, 1578; Ordinary Tribunal 
in the Second Instance, 1579; in 
exempt religious organizations ap
peal from the Provincial Superior 
is to the supreme head, 1580; Con
stitution of the Court of Appeal, 
1581; Ordinary Tribunals of the 
Apostolic See, 1582-1588; the Ro
man Pontiff is the supreme judge 
for the entire Catholic world, 1582; 
Sacred Roman Rota, 1583-1587 
(see Rota, Sacred Roman) ; the 
Signatura Apostolica, 1586-1588 
(see Signatura Apostolica) ; 
Delegated Tribunal, appointment 
and office of delegated judges, 
1589; rules to be observed by the 
courts, the competent judge may 
not refuse his services to any one 
who legitimately applies to him, 
1590; question of competency of 
judge, 1591-1592; judge should 
not accept a case in which he might 
be interested, 1593; objection to a 
judge as suspected, 1594; excep
tion of suspicion taken against the 
Ordinary trying the case, 1595; 
when the judge is declared sus
pected, 1596; in private affairs the 
judge may interfere only at re
quest of cither party, in public, 
however, the judge may proceed ex 
officio, 1597; plea and defense, 
1598 ; procedure should be speeded, 
without prejudice, however, to jus
tice, 1599; those who should take 
the oath, 1600; nature of the oath, 
1601; those bound to secrecy, 
1602; judges and other officials 
may not accept presents on the oc
casion of the trial, 1603; delin
quencies of judges and procedure 
against, 1604-1605; judge may 
force plaintiff to give security for 
observance of the ecclesiastical sen
tence, 1606 ; order of procedure, all 
cases should, as a rule, be tried in 
order of presentation, 1607 ; excep

tions must first bo proposed and 
ruled on, 1608—1609; presentation 
of counter-suit and counter-charge, 
1610; questions about security to 
cover cost of trial, and similar 
points arc usually to be settled be
fore the contestatio litis, 1611; is
sues arising from submission of 
principal question, 1612; terms of 
postponement and fatalia legis, 
1613; place and time for court ses
sions, 1614—1616; persons to be 
admitted to court sessions, 1617- 
1618; manner of drawing up and 
preserving judicial acts, 1619— 
1621; plaintiff and defendant, com
petency, 1622-1628; proxies in 
litigations and advocates, 1629- 
1636; actions and exceptions, 
1637-1668; sequestration of goods 
and injunction of the exercise of 
rights, 1641—1643 ; actions to halt 
new enterprises and obtain security 
against danger to one’s property, 
1644-1645; actions arising from 
nullity of acts, 1646-1648; with
out mandate from Holy See, no 
inferior judge can pass on Papal 
confirmation of act or instrument, 
1647; actions for the rescission of 
acts and the restitutio in integrum, 
1649-1652; actions and counter
actions, 1653-1655; possessory ac
tions or remedies, 1656—1662; 
extinguishment of actions, 1663— 
1668; introduction of a case, 1669- 
1683; the bil] of complaint, 
1669-1672; the summons and noti
fications of judicial acts, 1673- 
1683 ; contestatio litis (joining of 
issues), 1684-1689 ; the instance of 
a suit, 1690-1695; interruption of 
a lawsuit, 1691-1692; abatement 
of a lawsuit, 1693-1694; renunci
ation of the instance and of pro
cedural acts, 1695; interrogation 
of the parties in court, 1696—1700; 
proofs, 1701-1763; the confession 
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of the parties, 1703-1705; wit
nesses and testimony, 1706—1707; 
who can be witnesses, 1708—1709; 
introduction, exclusion and num
ber of witnesses, 1710—1715; the 
oath of witnesses, 1716—1718; ex
amination of witnesses, 1719— 
1725; publication and rejection of 
the testimony of witnesses, 1726- 
1728; compensation of witnesses, 
1729; appraisal of depositions 
of witnesses, 1730-32; experts, 
1733-1741; judicial access and in
spection, 1742-1743; documentary 
proofs, 1744-1753; nature and 
weight of documents, 1744—1748; 
exhibition of documents and the 
action to force their exhibition, 
1749-1753; presumptions, 1754- 
1756; oath of the parties, 1757- 
1763; of incidental cases, 1764- 
1782; contempt of court, 1768- 
1776; contempt of court by 
plaintiff, 1774-1775; intervention 
of a third party in a case, 1777; 
attempts prejudicial to the object 
in controversy pending the litiga
tion, 1778-1782; publication of 
the process, closing of the case, and 
pleading, 1783-1790; final plead
ing, 1786-1790; the sentence, 
1791-1799; legal remedies against 
the sentence, 1800-1819; the ap
peal, 1801-1811; complaint of nul
lity against the sentence, 1812- 
1816; opposition of a third party, 
1817-1819; the res judicata, 1820- 
1822; reinstatement in former 
position, 1823-1825; cost of trials, 
1826-1830 ; gratuitous legal service 
and reduction of judicial expendi
tures, 1831-1832 ; execution of the 
sentence, 1833-1840; ways of 
avoiding civil trials, 1841-1848 ; of 
compromise, 1841-1844; compro
mise by arbitration, 1845-1848; 
of criminal trials, 1849-1865; ac
tions of accusation and denuncia

tion, 1850—1852; the investigation, 
1853-1857; rebuke of offender, 
1858—1863; criminal prosecution 
and summons, 1864; matrimonial 
cases, 1866-1900; competent 
forum, 1866; constitution of 
tribunal, 1873—1875; duties and 
rights of defensor vinculi, 1874- 
1875; right to attack marriage and 
petition for dispensation of un
consummated marriage, 1876; com
petence of Holy Office in marriage 
cases, 1876; instruction on conduct 
of marriage cases, 1877; proofs, 
1880-1882; bodily inspection, 
1883-1886; introduction of expert 
testimony in cases of alleged in
sanity, 1887; publication of 
process, closing of evidence and 
sentence, 1888-1890; defensor vin
culi makes final plea, 1889; ap
peals, 1891-1894; cases exempted 
from the formalities of ordinary 
trial, 1895; appeal from declara
tion of nullity, 1899-1900; cases 
against Sacred Ordination, 1901- 
1905; in trials for removal or 
transfer of pastors, and in pro
ceedings against clerics guilty of 
grave violations, summary pro
ceedings are to be instituted, 1985; 
from decree of punishment for 
such cases only appeal is to Holy 
See, appeal docs not suspend sen
tence of bishop, 1986.

Tribunals of the Roman Curia: 202- 
203.

Trustees, Board of: duty to care for 
proper administration of church 
property, 1222; lay trustees have 
no right of patronage where a 
church is built, endowed, and main
tained by voluntary offerings of 
the faithful, 1454; office, qualifica
tions and appointment of trustees 
who are to assist t he pastor in the 
administration of the parish are



INDEX 927
to be determined by the statutes of 
the diocese, 1514.

Unbaptized: unbaptized infants of 
Catholics may not receive Chris
tian burial, 1211; unbaptized per
sons may not receive ecclesiasti
cal burial, except catechumens, 
1267.

Unction, Extreme: how it is admin
istered, 857; form or words, 858; 
administration reserved to the 
pastor, 859; obligation of pas
tor to administer, 860; subject 
must be of age of discretion and 
be in danger of death through ill
ness or old age, 861; degree of 
danger, 862; may be administered 
only once in same sickness, 863; in 
doubt whether person is fit sub
ject, it may be given conditionally, 
864; cannot be given to those who 
stubbornly persevere in mortal sin, 
and, where this is doubtful, must 
be given conditionally, 865; ad
ministration to unconscious per
sons, 866; obligation to receive, 
867; rites and ceremonies, blessing 
and custody of the Holy Oils, 868; 
anointing of the five senses united 
with the words, 869; use of instru
ment, 870.

United States: states which hold 
legal adoption an impediment to 
marriage, 1038; civil law on assist
ance of priests at marriage, 1109; 
not customary for priest to accom
pany body to cemetery, 1260; days 
of fast and abstinence in U.S., 
1278-1279; freedom of the Church 
to erect and maintain seminaries, 
1368; question of benefices in the 
U.S., 1423; to have legal standing 
in American civil law, a benefice 
must be incorporated, 1431; right 
of patronage is not admitted in 
U.S., 1454; civil laws of prescrip
tion apply also to the Church in 

the U.S., 1505; pastors in U.S. are 
often assisted in temporal adminis
tration by two lay trustees, their 
number and appointment being 
left however to the statutes of 
each diocese, 1514; faculties of 
bishops in U.S. to reduce Mass 
obligations arising from pious 
foundations, 1544; in some dioceses 
of U.S. the stole fees are the 
property of the parish, 2122.

Universities: Congregation of Sem
inaries and Universities, 200; 
clerics studying in secular univer
sities, 501, App. Ill, 2, d; erection 
of Catholic universities reserved to 
the Holy See, 1393; new Constitu
tions for all Catholic Universities 
and Faculties, 1393; the Catholic 
University at Washington, 1393; 
erection and support of universi
ties, 1394; clerics and priests to 
be sent to Catholic universities, 
1395.

Utensils, Sacred: see Vessels, Sa
cred.

Vacancy of an Episcopal See: 312— 
314; acts of vicar-general before 
notice of, are valid, 312; vacancy 
caused by transfer of bishop, 312; 
during first eight days after 
vacancy Cathedra] Chapter (or 
consultors) rule, unless otherwise 
provided by the Holy See, but must 
within those days elect vicar
capitular or diocesan adminis
trator, 313, 314; vacancy of an 
abbacy or prelature nullius, 314.

Vacancy of a Parish: see Adminis
trator, Parochial.

Vacation: of pastors, 342; of bish
ops, 249; of priests, App. Ill, 2, a.

Vagi: definition, 12; bound by gen
eral and particular laws of places, 
12, 68; save in the case of neces
sity, pastor may not marry vagi 
without referring the matter to



928 INDEX

the local Ordinary, 1002, 1113; 
are subject to the pastor in whose 
parish they actually stay, 1112; 
have their proper forum, for eccle
siastical trial, in the place where 
they actually stay, 1555.

Validation of Marriage: 1176—1185.
— of Invalid Religious Profession: 

495.
Venerable: title does not imply per

mission to honor with public cult, 
1968.

Veneration: of the saints, sacred 
images and relics, 1304—1312.

Verbal Injury: penalties for those 
causing such injury to clerics, 
2199.

Vessels, Sacred: 1318 sqq.
Vestments: of the priest, bishop and 

Cardinal at Mass, 714.
Viaticum: administration to relig

ious, 391: administration in the 
parish reserved to the pastor, 746.

Vicar-Apostolic: 223-232; nomina
tion and appointment, rights and 
faculties, 223-224; must not be 
mentioned in Canon of Maes, 223; 
must make report to Holy See on 
state of mission, 225; clerics sub
ject to Vicar Apostolic, 224; visit 
ad limina, 225; residence, 226; ar
chives, 227; care of native clergy, 
228; Missa pro populo, 229; may 
not grant permission to clerics to 
leave territory, 229; honors and 
privileges, 230; pro-vicar and ad
ministrator, 231; succession to 
authority, 232.

Vicar-Capitular: 314-320.
Vicar-Delegate: appointment, 231; 

may issue dimissoria] letters, 232.
Vicar-Forane: see Dean, 321-324.
Vicar-General: faculties 49; ap

pointment, 267; history of office, 
267-269; qualifications, 270 ; pow
ers, 271; has not faculties of 
Canon, 349, 271; when he needs a 
mandate, 272; concerning conces

sions of the bishop, and vice versa, 
273; right of precedence, 273; 
cessation of jurisdiction, 274; ap
peal from sentence of vicar-gen
eral, 275; vicar-general of abbots 
and prelates nullius, 276; religious 
may not hold office of vicar-general 
save in dioceses entrusted to Or
der, 540; vicar-general may not 
erect associations by general man
date, 584; cannot confer benefices 
without a special mandate from his 
Ordinary, 1445; has no power to 
inflict penalties without special 
mandate, 2055; if at the same time 
officialis, may try cases and inflict 
penalties of the law, 2055.

Vicar, Parochial: elected by Cathe
dral Chapter to take care of the 
cathedral parish, 293; in parishes 
united to a religious house, nomina
tion and office, 349; administrator 
(vicarius ceconomus), 350; sub
stitute, 343; vicarius adjutor, 352.

Vicariates: divided into parishes, 
167.

Vigil: when feasts fall on Monday, 
the fast of anticipated vigil is 
abolished, 1278.

Vindicative Penalties: definition, 
2051. See Penalties, Ecclesiasti
cal.

Virginity, Vow of: impediment to 
marriage, 1031. See Vow.

Visitation: bishop’s visitation of 
diocese, 253; manner of this visita
tion, 254; visitation of religous 
houses by major superiors, 388; by 
local Ordinary, 389; rights and 
duties of visitor, 390; penalty for 
interference of religious superiors 
with the visitation, 2269.

Visit: of priests from Europe and 
Mediterranean countries to Amer
ica and the Philippine Islands, 
App. Ill, 2, e.

Visiting, of Nuns Subject to En
closure: 518.
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Vocations: pastors and other priests 
should foster vocations to the 
priesthood, 1369.

Voluntary Jurisdiction: 155-157.
Voluntary Offerings: see Free-Will 

Offerings.
Votive Offerings: sale or disposal, 

1525.
Vow: vow to receive Sacred Orders 

an impediment to marriage, 1034; 
no simple vow invalidates marriage 
unless the Holy See has ruled other
wise for some persons, 1035; vow 
to embrace the religious life, an 
impediment to marriage, 1035; 
definition of vow, 1326; various 
kinds, 1327; reserved vows, 1328; 
extent of the obligation of a vow, 
1329; various ways in which the 
obligation ceases, 1330; annulment 
of a vow, 1331-1332; dispensation 
of private vows, 1333-1334; com
mutation, 1335; vow made before 
profession in a religious com
munity, 1336; effect of the reduc
tion of solemn vows of nuns to 
simple vows, App. Ill, 6, a-c.

Vows: of religious life to be held in 
honor by all, 364; conditions for 
validity of religious vows, 478- 
480; temporary vows must precede 
perpetual and solemn in all Orders 
and congregations, 481; superior 
may prolong period of temporary 
vows, but not for more than three 
years, 481; at expiration of tem
porary vows, religious may return 
to the world, Jje dismissed, or make 
either perpetual or solemn profes
sion, vote of chapter or council de
cisive, for first temporary vows, 
consultive for perpetual, 482. See 
Profession, Religious.

Wage: all who employ workingmen 

must pay them a just and decent 
wage, 1517.

Way of the Cross: see Stations of 
the Cross.

Wife: domicile of, 70; mutual rights 
in matrimony, 1144-1145. See 
Matrimony.

Will, Last: of members of religious 
organizations, 492; last wills in 
favor of religion or charity, 1506- 
1510.

Wine: laws concerning the wine of 
the Mass, 717-718.

Witnesses: see Trials, Canonical; 
points of testimony, 1710.

Women: living in the rectory, 102; 
deportment in church, 1289; in
struction on modest dress for 
women, 1289; in church choir, 
1291; cleric who associates with 
woman of suspicious character is 
to be admonished, 2008.

Works, Good: as a condition for 
gaining indulgences, 850; confes
sor may commute good wTorks, 855.

Worship, Divine: various kinds of 
public and private cult, 1282; 
printing and publishing of litur
gical books reserved to the Holy 
See, 1283; Catholics forbidden to 
take active part in non-Catholic 
worship, 1284-1285 ; prayer and re
ligious exercises held in any church 
or oratory subject to bishop’s ap
proval, 1286; divine worship gov
erned solely by the authority of 
the Church, 1287; duty of local 
Ordinaries to regulate public and 
private worship, 1288; how men 
and women shall assist at divine 
worship, 1289; of special places in 
church, 1290.

Year: canonical definition, 24; year 
of novitiate, 24.

Y.M.C.A.: warning against, 582.
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