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FOREWORD

Second Edition

IN THIS VOLUME the translators present the authorized English 
version of the lus Canonicum of the Most Reverend Archbishop 

Amleto Giovanni Cicognani, published when His Excellency was 
Professor of Canon Law in the Pontifical Institute of Canon and 
Civil Law at S. Apollinare, Rome.

The work originated in the desire of the author to meet the request 
of his students that he confine in book form the fruit of his lectures 
at S. Apollinare. It offers, therefore, to students of Canon Law a 
complete treatise on the elements of Canon Law, and serves the same 
function in Canon Law as the treatise on Fundamental Theology does 
in Dogmatic Theology.

The original work, in Latin, consists of three parts: (1) Prolego
mena, (2) Historia Fontium luris Canonici, (3) Commentarium ad 
Librum I Codicis. The first two sections constitute one volume, and 
the Commentarium is a separate volume. These two Latin volumes 
are here incorporated into one volume in English.

The translators have followed the Latin edition of the year 1925, 
improved and enlarged in manuscript by the author himself. The 
author has enriched the whole work with a fuller treatment of topics, 
and has added many notes and a complete bibliography. In the 
preparation of the bibliography the author gratefully acknowledges 
the assistance of the Rev. Doctor Dino Staffa.

The translation has been undertaken with the express permission 
and sanction of the author. Within the convenient limits of one 
volume, it will give to English readers, ecclesiastical and lay, a de
tailed account of the law of the Church through the ages, and a com
prehensive commentary on Book I, the most important part of the 
Code of Canon Law.

The Translators.
(v)
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I 

INTRODUCTION TO THE STUDY 
OF CANON LAW



CHAPTER I

1. Before the promulgation of the Code of Canon Law, the teaching 
of canon law during the first year of the course was called the “In
troduction”, practically everywhere. In that year the fundamental 
conceptions of the entire subject of canon law were treated together 
with a general outline of its history. The subject was dealt with 
under the familiar headings: On Persons, On Things, On Trials, On 
Crimes and Penalties. The treatment of these topics was of necessity 
very summary, since time did not permit a comprehensive study of 
such a range of matter. The “Introduction” included also a history 
of the sources of canon law, the fundamental principles of law with 
its divisions, subject, obligation, interpretation and cessation; custom, 
rescripts, privileges and dispensations. These are the fundamental 
conceptions of law; if they are neglected the attempt to understand 
laws, and much more the attempt to interpret them, is useless.

After the promulgation of the Code, it was deemed advisable to 
introduce certain changes in the above-mentioned method of treatment. 
At first glance these changes appear radical and even contrary to the 
traditional method. This, however, is not the case, since students in 
the first year must still be well-grounded in the elements of law. •

In the present work we shall endeavor to give (1) preliminary 
notions of canon law {prolegomena,)-, (2) a history of its sources;
(3) an interpretation of, or commentary on, each of the canons of 
Book I of the Code of Canon Law.

The first part of this work is given more or less in accordance with 
the pre-Code method. The second part is not restricted to a history 
of the sources but embraces a history of the science of canon law. 
We shall include an account of illustrious canonists and great Roman 
jurists and such historical notes as may serve to portray the develop
ment of Church law. The third part may at first sight appear to be 
an innovation in the school of Introduction,1 but this apparent novelty 
disappears when we remember that Book I of the Code of Canon Law 
treats of and is entitled “General Rules”. These rules are divided

i Formerly, in the study of canon law a sharp distinction was made between the 
school of Introduction and the school of the text. The former treated of general 
underlying principles of law; the latter interpreted specified laws in an exegetical, 
and later, in an historical manner.

(3)
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into six titles, namely, On Ecclesiastical Laws, On Custom, On the 
Reckoning of Time, On Rescripts, On Privileges, and On Dispensa
tions. These titles, with the exception of the third, On the Reckoning 
of Time, are substantially the same as found in the Prolegomena of 
pre-Code days.

Although the first-year course no longer treats of persons, things, 
trials, crimes and penalties, this cannot be deemed a disadvantage, 
It often happened that there was not sufficient time in one year to 
cover the-entire subject-matter even in its barest outlines. This gave 
rise to great confusion and frequently time permitted the exposition 
of only a few subjects. For this and other reasons, which will appear 
later, the study of Canon Law fell into disrepute.

Today, the entire first book of the Code must be read as an intro
duction to the study of Canon Law. This book contains eighty-six 
canons, not a large number indeed, but each one is essential to a 
proper acquaintance with the subject. These canons are to be treated 
in the same manner as in the school of the text, but more extensively. 
The idea of an Introduction to the study of canon law has been by 
no means abandoned. In point of fact, Book I of the Code, the study 
of which is obligatory for first-year students, is in itself an admirable 
introduction to Canon Law. Accordingly, when interpreting it, we 
must give the basic notions.of all law, the underlying principles of all 
obligation, the meaning of the technical terms employed, and a brief 
conspectus of the history of the canons. In this way, the student will 
be prepared for the intelligent study of the entire Code. With this 
in mind, it will not be superfluous to consider the aim of the illus
trious jurists who have given us books of introduction to law, and to 
examine the character of their works.

2. Books of Introduction. “Introduction” is the name given to 
text-books in which the chief points and questions of any subject are 
set forth in a simple and systematic style, in order to present a gen
eral view of that subject. The titles of the books themselves indicate 
thia? Elements, Fundamental Conceptions, Principles, Compendium, 
Epitome, Digest, Enchiridion,* and Synopsis.] Before the Code, the 
Schools of Introduction and of the Text were quite distinct. The 
elements of canon law were explained in the former, somewhat after 
the fashion of Aristotle, who placed the ten predicaments (or elements,

* Enchiridion, a handbook of manual, from the Gr. cv, in and x£‘P> hand.
f Synopsis, a general view, from Gr. auv, with and view.
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KaTTjyopuu.) at the beginning of his six treatises on logic. However, 
these elements were not merely a foundation for canon law, but in
cluded, as we stated above, though summarily, a complete view of the 
subject. Thus they imitated the ancient “Medullae” of certain 
sciences.2

The books of introduction were very valuable. They gave the stu
dents the general and fundamental conceptions of canon law in a 
systematic manner, and prepared them to interpret later the sacred 
canons, the Decretals and other ecclesiastical laws. These books did 
not attempt to solve involved questions and those that were of interest 
only to legal experts, since the premature study of such matters serves 
only to discourage students, and may even cause them to abandon all 
study of canon law.

3. Introductions in Imitation of Justinian. The most illustrious 
example of an “Introduction” to the wider study of law was given 
by Justinian. This emperor who had previously gathered together all 
Roman laws into two celebrated collections, namely, the “Codex” 
and the “Digest” (or “Pandects”),  also gave us the “Introduc
tion” (Institutiones). The authors of this Introduction were Tribon- 
ian, Dorotheus, and Theophilus. It follows in style and is based upon 
the Institutiones of Gaius, who had drawn up a summary of the law 
(with comments) as it obtained under the Emperors Antoninus Pius 
(A. D. 138-161) and Marcus Aurelius (A. D. 161-180). For a more 
thorough consideration of the aim and character of these works of 
introduction the reader is referred to the Constitution of Justinian, 
Imperatoriam Maiestatem, on the approbation of the Institutiones, 
and the Constitution Omnem Reipublicae (16 Dec. 533) on the 
purpose and method of teaching law. These Constitutions will be 
found in the Corpus luris Civilis at the beginning of the Institutes 
and Digests.

3

2 E. g., Medulla Theologiae Moralis, by Hermann Busembaum, S.J., Padua, 1645.
s The term digestum, digesta comes from the Latin verb digerere, which 

means to arrange. The term Pandectae is derived from the Greek kAm, 
all, and Mx°tuai, to receive. The term Codex, considered etymologically, 
means the trunk of a tree. Later, it signified a writing tablet, since the ancients 
made use of wooden tablets, smeared with wax to write upon, as may be seen in 
museums at Rome, Berlin, London and Paris. Two tablets joined together to 
form a little book, (It. taccuino) were called a Codex. The same name was 
applied to several tablets or separate, leaves, bound together, and thus they were 
distinguished from a Volumen (It. rotolo). Since laws and statutes were 
written on tablets and .bound together in this fashion, a codex signified a book 
containing a body of laws.
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In the sixteenth century were inaugurated books and a school of 
introduction to canon law. The pioneer and first teacher in this work 
was Giovanni Paolo Lancelotti (1522-1590), a layman of Perugia. 
Lancelotti was charged by the Holy Father, Pope Paul IV (1555- 
1559), with the composition of an introduction to canon law, based 
on the work of Justinian. This introduction of Lancelotti, entitled 
“Institutiones luris Canonici”, appeared in August 1563, after the 
death of Paul IV. His successor, Pope Pius IV (1559-1565) did not 
give the work formal approbation or make it the official text of the 
schools, to the great disappointment of its author. The “Institu
tiones” of Lancelotti, however, won great repute, and has been anno
tated and commented upon by many canonists; it is usually added, 
together with the “Seventh Book of Decretals” to the books that 
make up the “Corpus luris Canonici”. Lancelotti’s work consists 
of four books: (1) On Canon Law, (2) On Things, (3) On Trials,
(4) On Crimes and Penalties. This division became common among 
canonists and was even adopted by the Code of Canon Law. In the 
year following the publication of Lancelotti’s “Institutiones” (i. e. 
1564), a certain Mark Antony Cucca, a professor at Pavia, published 
a similar work called “Institutiones luris Canonici Maiores et Mi
nores”.

An account of the books on introduction to canon law will be given 
in the proper place. As a further example we mention the “Institu
tionum Canonicarum Libri Quatuor” of Giovanni Devoti (1744-1820), 
which was published at Rome in 1785. Devoti was Bishop of Anagni 
and Titular Archbishop of Carthage. The four books (to which is 
prefixed a lengthy introduction on the Church and on collections of 
law) are: (1) On Persons, (2) On Things, (3) On Trials, (4) On 
Crimes and Penalties. At the end he gives an “Index of Principal 
Subjects”. It is of interest to read Devoti’s “Preface to the Eager 
Young Student of Canon Law”, where we are told that almost every 
age had its writers on the introduction to canon law; however, ‘ ‘ some 
seem to give only the dry bones of law and not the flesh and blood; 
others bury the genius of the subject under a mass of antiquity; 
some do not treat at all of the causes of things and the record of 
antiquity; still others, carried away by a desire to appear erudite, 
seem to speak of nothing but antiquity”. Wherefore the author has 
endeavored to avoid these pitfalls by setting forth the old, the new 
and the recent Church discipline, her laws, canons, jurisprudence, 
and the responses of the Sacred Congregations, without neglecting
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opportune historical notes. Finally, he admonishes his readers to be 
on their guard against books that are infected with errors against 
faith and the Church. His preface closes with the exhortation: 
“Wherefore continue to prosecute these studies that you may be a 
credit to yourselves and a help to your country” etc.

Books of Introduction to the study of canon law are very useful 
even today, especially in the schools of Sacred Theology, where Canon 
Law is looked upon as a subsidiary science. In these schools, it is 
advisable to select books of introduction which adhere to the sum
mary method followed in ancient times, and not those which bear the 
title of “Compendium” but treat of law in too diffuse a manner, as 
was true of the work of Devoti.4

4 New books of Introduction in Latin which give an adequate synopsis of the 
entire Code are: Vermeersch-Creusen, S.J., Epitome luris Canonici cum com
mentariis ad scholas et ad usum privatum; C. Badii, Institutiones luris Canonici, 
Florence, 1922; Priimmer, O.P., Manuale luris Canonici, Freiburg in Brisgovia, 
1920; De Meester, luris Canonici et luris Canonico-Civilis Compendium, Bruges, 
1923. Other books have appeared by Ferreres, Munerati, etc. which in their effort 
to be brief only succeed in becoming obscure.



CHAPTER II

Law in General ; Canon Law in Particular

I
4. The Etymological Concept of Law. The Digest begins with 

this extract from the writings of Ulpian:  “He who undertakes the 
study of the law should first understand the origin of the term 
‘law’.”

1

2
The Latin word jus, for which we have no exact English equivalent, 

is derived: (a) from justitia or justum (the state of justness). Thus 
Ulpian (1 D. I, 1) defined jus as ars boni et aequi, the art of all that 
is good and equitable; and St. Isidore (560-636), whose definition of 
jus Gratian8 adopted, says in Book V, c. 3. of the Etymologiae, “jus 
is so called because it is just”.4 (b) Or it comes from the word jus- 
sum, or jubere, because jus means that which is commanded, namely, 
a law, an order, first called by the ancients jousa, and later jura. 
Thus, in the patrician state the laws voted on by the Roman people, 
according to the thirty curiae (comitia curiata) into which the mem
bers of the three tribes of ancient Rome (Ramnes, Tities, and Luceres) 
were divided, receive the name jussa. The chief, termed Rex, pro
posed laws to the people for their acceptance as follows: “Declare 
your will, give your command, Citizens”, or “Declare your will, 
give your assent, Citizens”, as the words originally meant. The 
Latin term for citizens was Quirites. An affirmative response was 
expressed by the letters U. R. (i. e., Uti rogas, I vote as you propose),

1 Domitius Ulpianus was a celebrated Roman jurist, of Phoenician descent. He 
held public office under Septimius Severus and was pretorian prefect under Alexander 
Severus (208-235). He wrote many commentaries and other legal works. Frag
ments of his Institutiones were published by Endlicher in 1835. Ulpian is noted 
for pertinent criticism and clear style. In Justinian’s Digest, the extracts from 
Ulpian’s writings form a full third of the whole work. Cf. The Century Dictionary 
and Cyclopedia, Vol. IX, p. 1019.

2 Cf. 1, D. I, 1.
« C. 2, D. 1.
* St. Thomas says: (II-II, q. 57, art. 1) “the word jus (right) was first of all 

used to denote the just thing itself, but afterwards it was transferred to designate 
the art whereby it is known what is just, and further to denote the place where 
justice is administered, thus a man is said to appear in jure, and further we may 
say even that a man who has the office of exercising justice, administers the jus 
even if his sentence be unjust. ’ ’ The translation of this and other passages from 
St. Thomas is taken from the translation of the Summa Theologica by the 
Fathers of the English Dominican Province.

(8)
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and a negative reply by the letters A. Q. R. (i. e., Ante quo togas, I 
vote as before your proposal). This was incorrectly interpreted by 
some to mean antiqua probo (i. e., I vote for the old law). Several 
of the modern philologists go further and trace the derivation of the 
Latin word fas from other languages: (c) Some maintain that it 
comes from the Indo-European or the Sanscrit root yu, which contains 
the idea of a bond, a tie, or a union, as in the Latin words conjux, 
jungere, juxta, jumentum, jurare, and in Greek £vyoV, a yoke, and 
^cvyi/v/xt, to join. For jus is the bond whereby men are made subject 
to God, and one man is bound to another, (d) Still others say that 
the word jus comes from the primitive Sanscrit or Vedic, Yos, which 
signifies what is good, what is holy, something pertaining to divinity. 
The reason is that right or law in the abstract comes from the divinity, 
and in ancient times it was the duty of priests in particular to pass 
laws, jus being closely connected with religion. Accordingly, Gro- 
tius5 and Vico,8 at once philosophers and jurists, considered the term 
jus as deriving from the Greek Zeus, which is the ancient form of the 
name Jupiter.7

(e) In Greek, jus, justitia are designated by the word and 
justum by the term 8txatov- These words take their origin from the 
Indo-European dik which means to show, or to indicate, because jus 
is the index or rule of action.8

(f) In modern languages, jus is designated by the terms diritto, 
droit, derecho, recht, right, and signifies that which follows a straight 
course, possibly from the Sanscrit root rgu denoting that which does 
not deviate from the true standard. In moral matters it signifies the

s Hugo Grotius (Latinized from de Groot), b. at Delft, Netherlands, 1583; died 
at Rostock, Germany, 1645. He was a jurist, theologian, statesman and poet; the 
founder of the science of international law, according to some. There can be no 
doubt that he deeply influenced this science by his work, the celebrated “De Jure 
Belli et Pacts”. Cf. Century Dictionary and Cyclopedia, Vol. IX, Grotius.

«Giovanni Battista Vico, b. at Naples 1668; d. 1744. He was an Italian philo
sopher and jurist, professor of rhetoric at Naples and historiographer royal. He 
wrote several works, of which we need mention only one here, namely, ‘‘De universi 
juris uno principio et fine uno” (1720).

7 Of. M. Breal, Sur L’origine des mots designants du droit et la lot en Latin, 
in Nouvelle Revue historique de droit frangais et stranger, t. 7f 1883, p. 603 seq.; 
F. Pott, Etymologische Forschungen aus dem Gebiete der Indo-Germanischen 
Sprachen, Lemgo, 1859, p. 213; A. Walden, Lateinisches etymologisches Worter- 
buch, Heidelberg, 1910; Aeg. Forcellini, Totius latinitatis lexicon, Prato, 1865, 
8. v. Jus.

8 Cf. R. Hirzel, Thenus, Dike und Verwandtes, Leipsic, 1907; R. Phering, 
Der. Geist des romischen Recht s, n. 114. 
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rule of rectitude and probity. In this sense, then, jus is the same as 
“the standard of what is just and unjust”, after the analogy of the 
geometricians’ line or the builders’ plumb.

To sum up: Jus essentially consists in this: it is what is just or 
good, what is commanded, namely lex, what is holy and pertaining to 
God, what is straight and not devious; or finally, jus is that which 
indicates and constitutes a rule of conduct. Its meanings are many, 
the thing is one. For it portrays that the thing (Jus') has its origin 
in God, the Eternal law, which alone is the sure and right norm of 
action.

5. Essential Concept of Jus. Omitting the less important signifi
cations of this term,  we consider jus in its three principal meanings, 
namely, its causal sense, its subjective (formal) sense, and its objec
tive (material) sense.

9

9 For example, its meaning in the phrases: “ dicere jus”, i. e., to pronounce 
judgment; to say what the law is; “in jus trahere”, i. e., to call, cite or summon 
to court; or our English expressions denoting legal relationship, “brother-in-law, 
father-in-law,” et cetera.

10 Aemilianius Papinianus, Roman jurist and author of great genius and lucidity 
of judgment, executed by Caracalla (or more properly, perhaps, Caracullus) in the 
year 212 A. D.

11 Marcianus, Byzantine Emperor from 450 to 457 A. D.
12 Demosthenes, greatest of Greek orators, b. at Paeania, Attica, in 384 or 385 

B. C.; d. in 322 B. C.
is Chrysippus, Greek Stoic philosopher, b. at Soli, in Cilicia, 280 B. C.; d. at 

Athens, 207 B. C.

(a) In its causal sense, jus denotes “a sum of laws (a complete 
collection of laws and customs) of one and the same character”, for 
instance, the natural law, Roman law, canon law. The meaning of 
the term embraces both written and unwritten law (custom).

It was in this sense that the Romans, a practical people, under
stood the term jus, namely, it means a norm, which regulates man’s 
intercourse with his fellow man. Moreover, Papinian10 and Mer
cian 11 thus understood the definitions of vo/ws (law) given by Demos
thenes 12 and Chrysippus,13 namely, vo/ws is equivalent tq law. 
Accordingly, they are insistent in affirming that jus should govern 
and regulate man’s activity. Under this acceptation of the term come 
also individual laws and injunctions, for they too constitute a rule of 
conduct; as also the various codes of law, for example, the Code 
of Canon Law, the Corpus Juris Civilis, the Italian Code. It includes 
also the science of law or jurisprudence, which Ulpian defines as “the 
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knowledge of things divine and human; the science of the just and 
the unjust”.14 The term jus is also used in the sense above defined 
in the expressions “Doctor of Laws”, “to study law”, “ignorance 
or doubt of law”, “this is of well-known law, or of admitted and 
clear law”.16

(b) In its subjective or formal sense, jus is what we call a right,13
i. e., a moral or legal faculty of doing, possessing, omitting, or exacting 
something. It is called a moral or legal faculty because it is conferred 
by law. In such phrases as “everyone has the right (jus) to live”, 
“everyone has the right to make use of his liberty,” jus assumes the 
meaning already mentioned. In this sense a right is either perfect or 
imperfect. A perfect right springs wholly from justice and the moral 
power thereby conferred is inviolable.  In other words it may in no 
way be infringed upon or made ineffective. On the other hand an 
imperfect right is grounded in other virtues rather than justice, e. g., 
charity, gratitude. Thus, if one successfully passes his examinations 
he has a (perfect) right to academic degrees; but if he is a little 
hesitant and uncertain in his answers, so that the professors have 
compassion on him, his right becomes imperfect. However, rights 
here mean those that are intrinsically perfect, unless the contrary is 
evident.

17

Jus is taken subjectively in the expressions jus dominii, jus possess- 
ionis, jus ad rem (“a right to a thing,” that is a right exercisable by 
one person over a particular article of property in virtue of a con
tract or obligation incurred by another person in respect to it, and 
which is enforceable only against or through such other person), jus 
in re (a right implying absolute and complete dominion over a thing, 
and available against all persons) ,18 jus utendi et abutendi (the right 
to use one’s property and to do as one likes with it), uti suo jure (to 
use one’s right).

(c) Jus, in its objective or material sense, designates the object of 
justice, namely, that which is due, that which is just (Gr. Suauov).

n Justinianus, § 1, I, 1.
is In Latin there are the terms jurisperitus, jurisconsultus, jurisprudens.
io A right means something that is due to a person to complete, as it were, and 

round off his personality. Philosophers define it as a moral power which a person 
has and which other persons are hound to respect to do something, or retain some
thing, or exact something from another, Cf. Cahill, S.J., The Framework of a 
Christian State, 1932, p. 284.

it Not to be violated, from the Latin tn, not, and vis, force.
io Cf. Black’s Laic Dictionary, p. 676.
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It should be noted, however, that many divide jus into but two classes, 
namely, objective, denoting the law taken as a system, an aggregate, 
a whole; and subjective, as we define it.

Of the three meanings of jus explained above, the chief meaning is 
the first, since this is the source and foundation of the others.

6. Justice and Equity. In its strict sense, justice is “the virtue 
whereby a man renders to every one his due”.  The opening words 
of the Institutes of Justinian give Ulpian’s definition of justice—Jus
titia est constans et perpetua voluntas jus suum unicuique tribuendi, 
Justice is the constant and perpetual intention to render everyone his 
due.  Justitia then is the virtue of the human will which inclines 
man to act justly, to follow what jus prescribes. This definition of 
justitia then is borrowed from Ulpian and is commonly adopted by 
theologians. ‘ ‘ The juris praecepta are these: to live honestly, to in
jure no one, to give every one his due.”

18

20

21
Justice properly so-called is had when one’s due is to be rendered 

him in full measure, no more or less, or according to the rigor or 
strictness of law, namely, it corresponds with the precepts of law 
strictly interpreted.22 On the other hand, there would be justice in a 
broad sense, if the thing due must be given because of some other 
virtue, e. g., religion, decency, fealty, or equity. Justice then in this 
extensive sense differs little from “virtue”, namely, goodness, honesty, 
rectitude, righteousness; for it includes within itself the whole circle 
of virtues. Thus we read in the Old Testament: “Abram believed 
God, and it was reputed to him unto justice.” 23 There is justice in 
the broad sense when an employer doubles the wage of his employee 
from affection or munificence. Such justice also has place in determ
ining the salary of workmen where a twofold intrinsic value is to be 
considered. There are the humane-moral and the economical-material 
aspects of labor; and so the personal wage with the family wage or, 
as it is called, “the living wage” is alone to be considered the mini
mum just wage.24

io In its restricted sense, the term justice refers to the mutual relations between 
two persons, and implies a conformity or agreement between the acts of one and 
the rights of the other. Cf. Cahill, S.J., o. c., p. 485.

20 Inst., I, 1.
21 Par. 3, I, I, 1.
22 Suarez, De Legibus, Lib. I, c. I. N. 3.
28 Genesis XV, 6.
24 Cf. De Schepper, Conspectus generalis oeconomiae socialis, 1927, pp. 343 sqq.
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This broader acceptation of justice is what we call natural justice, 
as compared to or distinguished from legal justice: for while the 
latter signifies strict conformity with the precepts of human laws, the 
former denotes conformity with the natural law, and we see and 
know from experience that this conformity with the natural law re
quires the practice of other virtues besides that of justice, all of which 
must be mutually combined and made to harmonize; for the various 
virtues, far from running counter to one another, are fundamentally 
in accord, since all virtues come from God, the highest Good. Accord
ingly, we have the significant statement of Paulus,25 the Roman jurist : 
Non omne quod licet, honestum est,2* Not everything that is permitted 
by law is morally right;27 so too the 90th of the 211 Regulae juris, 
with which the Digest ends, deciares': “In all things, but especially 
in law (human law is meant), equity is to be regarded.” 28 Celsus20 
with elegance and acumen defined30 jus as ars boni et aequi, the art 
of all that is good and equitable, and adds that for this reason 
a jurist is a sort of priest. This art, ars boni et aequi, ought to con
sist in a correction of the strict letter of law that works an injury, 
or when a positive human law is not in harmony with the principles 
of natural justice, or again when it is in itself so deficient that what 
is legally right becomes morally wrong.81 Seneca rightly observed: 
“How small a sphere is the domain of law in comparison with that 
of obligation! How numerous are the obligations of affection, human
ity, liberality, justice and fealty, all of which are found outside the

25 Julius Paulus lived at the beginning of the third century of the Christian era. 
Many excerpts of his works are found in the Digest.

20 D. (50. 17). 144.
27 Behold a greater Paul, the Teacher of the Nations, writing to the Corinthians, 

“All things are lawful to me, but all things are not expedient.” (1 Cor. VI, 
12; also X, 22.)

28 D. (50. 17). 90.
so Aurelius Cornelius Celsus lived in the first half of the first century of our era, 

author of an encyclopedic work on jurisprudence, medicine, oratory and many other 
things. Much of this work has perished.

so D. (1. 1). 1.
si There is given a splendid example of this in the Parable of the Unmerciful 

Servant, in St. Matthew’s Gospel, XVIII, 23 ff. In accordance with strict justice, 
as defined by the laws then in force, the debtor with his wife and children could 
be sold, while the debt remained unpaid; so too, he could be seized by the neck 
and dragged before a tribunal and thrown into prison. In the Gospel parable, 
equity demanded that the debtor have patience with his fellow servant who owed 
him a hundred pence, because his lord had forgiven him. Hence he is called un
merciful or wicked servant, for he had violated natural justice. 
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written law!”32 Aristotle33 therefore properly calls equity the cor
rection (iwavopOtD/ia') of statute or written law (though this definition 
strictly applies to the founders of Jaw). This is true, even though 
all virtues have, as we have noted, the same origin. Summum jus est 
summa injuria, very frequently the full measure of the law is the 
full measure of injustice. Accordingly, they who always insist upon 
the full measure of their legal rights and take legal proceedings to 
obtain the same when such rights work injury to others are to be 
roundly condemned. Hence Gaius says, “It often happens that a 
person is bound according to the civil law, yet it is unjust that he 
should be condemned”;34 and Paulus declares: “. . . this pertains 
to equity, with regard to which pernicious errors are frequently made 
under the authority of the science of law.” 35

32 Off., 1,10.
32 Ethica Nichomachea, V, 10.
3« G. 4. 115.
as D. (45. 1). 91, 3.

Persecutors often appeal to written laws, as did the Roman Em
perors in their attack upon the Christians. But from the natural law 
itself their injustice was patent. Even in our day in certain places 
persecutors defend their iniquity by appealing to the written law. 
But it is absolutely cruel to assert freedom and the authority of law 
in those circumstances when what are called laws are actually the 
reverse of law and as such offend natural justice. It is not justice that 
is wrought by laws, but laws themselves should be formulated accord
ing to justice. Justice should not be measured by laws, but laws 
themselves should be adapted to justice and right.

7. A Splendid Example of Equity in the Roman Praetor. The 
Roman praetor, who was numbered among the magistrates “publish
ing edicts ’ ’ was a master in the difficult art of law, and thus corrected 
its rigor:

1) He used his power (imperium') in these ways: (a) In disputes 
concerning real rights, he sometimes assigned a party, the possession 
of the disputed thing (missio in possessionem) without transferring 
its property.

(b) Sometimes, in disputes he compelled a party to make a stipu
lation (stipulatio praetoria) in favor of the opposite party, only for 
the sake of procedural expediency.
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(c) The praetor issued interdicts or orders to end controversies 
between the parties, in favor of one and against the other, directly 
commanding what should be done (decreta), or omitted (interdicta).

(d) For equitable causes, the praetor restored parties to their pre
vious legal condition when they had suffered an injury in consequence 
of the law’s rigor (restitutio in integrum).

2) Furthermore, he exercised his authority: a) by setting out a 
formula whereby he appointed a judge to investigate the matter of 
controversy; and b) by introducing exceptions for the purpose of tem
pering actions founded on the civil law.

8. Epiky. We have enumerated certain cases in which this ars 
boni et aequi (equity) is to be applied. Frequently, however, we 
speak of equity only in reference to positive laws. A. human lawgiver 
is never able to foresee all the individual cases to which law will be 
applied. Consequently, a law, though just in general, may, taken 
literally, lead in some unforeseen cases to results which agree neither 
with the intent of the lawgiver nor with natural justice, but rather 
contravene them. In such cases the law must be expounded not 
according to its wording but according to the intent of the lawgiver 
and the general principles of natural justice. Law in the strict sense 
(fas strictum) is, therefore, positive law in its literal interpretation; 
equity, on the contrary, consists of the principles of natural justice 
so far as they are used to explain or correct a positive human law if 
this is not in harmony with the former.  Epiky (Gr. ’Ejritfyeia, 
equity) is therefore defined: The benign application of the law accord
ing to what is good and equitable, which decides that the lawgiver 
does not intend that, because of exceptional circumstances, some par
ticular case be included under his general law. D’Annibale (I, p. 180) 
states that epieikeia is a species of equity.

30

Epiky does not interpret law (at most it can be called practical 
interpretation of law), but rather the intent of the lawgiver; nor is 
it implied dispensation, but rather the application of law in a par
ticular case. Briefly, it is law tempered with the principles of natural 
justice; and such application of law is legal, that is, lawful, although 
it disagree with the strict letter of the law and deflect from legal 
justice. For what is equitable and good is the law of laws. Further
more, Canon 18 of the Code of Canon Law declares that a law is to

so Cathrein in Catholic Encyclopedia, a. v. Law.
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be interpreted according to the proper meaning of the terms of the 
law considered in its context. What has been said of justitia as com
pared with equity, can be applied to jus and justum as compared 
with bonum and aequum, namely, they can be understood both strictly 
and broadly.87

St. Thomas explains why it is lawful to set aside or correct the law 
of the legislator when it is not in harmony with the dictates of the 
natural law, equity (aequitas). Even as unjust laws by their very 
nature are, either always, or for the most part, contrary to the natural 
law, so, too, laws that are rightly established fail in some cases when, 
if they were observed they would be contrary to the natural law. 
Wherefore, in such cases judgment should be delivered not according 
to the letter of the law, but according to equity which the lawgiver 
has in view. (II-II, q. LX, 5.) And because human actions which 
are the subject of laws are individual and innumerable, it is not 
possible to establish any law that may not sometimes work out un
justly. Legislators, however, in passing laws, attend to what com
monly happens, though to apply the common rule will sometimes work 
injustice and defeat the intention of the law itself. In such cases it 
is bad to follow the law; it is good to set aside its letter and follow 
the dictates of justice and the common good. (II-II, q. CXX, a. 1; 
cf. Oath. Encyclopedia, s.v. Law. It will be helpful to read also the 
.Second Article of I-II, q. CXX. This part of the Summa forms a 
complete treatise on the subject of epieikeia.)

9. The Importance of Equity. From what has been said above, 
everyone can readily perceive how important equity is in jurispru
dence. “We observe justice and practice the art of equity, distin
guishing the equitable from the iniquitous, and discerning between 
the lawful and the unlawful,” says Ulpian.  We have already seen 
what Paulus and Celsus have to say with respect to equity. Roman 
law furnishes many examples where equitable legislation ran counter 
to the ancient civil law.

88

89
The study of law should teach us this ars boni et aequi, for “to 

know the laws is not to observe their mere words, but their force and

st A certain professor of International Law classifies equity as the Hinterland 
of Justice, while a certain other professor of Public Law compares it to parlia
mentary customs in so far as such customs supplement the constitutional law.

as D. (1. 1). 1. 1.
a®Cf. De beneficio competentiae D. (50. 17). 17; De legatis D. (34. 1). 14, 1; 

De restitutione D. (23. 3). 73, 1.
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power”, D. (1,3). 17. Accordingly, by observing the force and 
power of laws, we will become “satellites of justice”, as Justinian says. 
If equity among the pagans was not unimportant, as Aristotle states 
(V. Eth.), much more ought equity to obtain in ecclesiastical disci
pline, in canon law, and in the Church. For the Church, apart from 
the fact that she is a mother, merciful, holy, and indulgent, has as her 
end the salvation of souls, the supreme law, which frequently requires 
the correction of certain other laws.40 Frequently too, the direction of 
the clergy and the faithful must be accomplished in an administrative 
manner and not according to the rigor or strictness of the law. For 
at times a law which was made with a view to what usually happens, 
is not exactly applicable in certain exceptional cases. In all such 
cases, then, if the summum jus is wanting, the natural right from 
which all other rights emanate, prevails. From this we can under
stand why decrees of the S. Roman Congregations are often founded 
on equity and prudence. In this connection Canon 2214, § 2 com
mands: 4‘Let the monition of the Council of Trent, sess. xiii, de ref., 
cap. 1 be kept in mind: The Bishops and all other Ordinaries be first 
of all admonished to bear in mind that they are pastors and not strik
ers, and that they ought so to preside over those subject to them, as 
not to lord it over them, but to love them as sons and brethren; and to 
strive, by exhortation and admonition to deter them from what is un
lawful, that they may not be obliged, should they transgress, to coerce 
them by due punishments. Towards whom, however, should they 
happen to sin in any manner through human frailty, that injunction 
of the Apostle is by Bishops to be observed, that they reprove, entreat, 
rebuke them in all kindness and doctrine; seeing that benevolence 
towards those to be corrected often effects more than austerity; exhor
tation more than menace; charity more than power. But if, on ac
count of the grievousness of the transgression, there be need of the 
rod, then is rigor to be tempered with gentleness, judgment with 
mercy, severity with lenity; that discipline, so salutary and necessary 
for the people, may be preserved without harshness; and they who are 
chastened may be amended, or, if they will not repent, that others by 
the wholesome example of their punishment, may be deterred from 

40 This is the reason why equity plays such an important rdle in canon law. 
Unfounded therefore is the reason given by the Liberals, namely, that canon law 
employs equity for the reason that it is still in a primitive state. Cf. Ferrara, 
Trattato di Diritto civile italiano, Vol. I, Dottrine generali, P. I, p. 45, Pome, 1921.
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vices.”41 Canon 20 should also be consulted, since it treats of the 
employment of equity proper to canon law.42

II
The Nature of Law : Its Source and Origin

The Natural Law or Right and the Eternal Law

10. The Nature and Origin of Law. It is most important that we 
carefully consider the fundamental notions of the nature and origin 
of law, since the solution of this question pervades and regulates all 
juridie teaching. Our primary purpose here is to bring out fully 
and clearly the nature of law.

Whence is law ? Is law of itself and by its very nature changeless, 
or is it subject to evolution? Does the whole idea of law rest on 
principles or rules of human conduct that are immutable and uni
versal, or is it the result of principles which are continually changing 
according to differences of time, place, and peoples, and a varying 
degree of civilization and refinement? On what foundation does the 
whole juridie order rest? This is the question requiring solution.

The question'of the origin of law is closely connected with that of 
its nature, and the solution of one aids us in solving the other. The 
first subject of our study will be the origin of law. By the term 
“law” (without the article), we mean law in its causal sense, that 
which corresponds to the Latin “jus”, since in this sense it signifies 
that part of law which creates subjective law (rights).

With reference to the origin of law, we may say that there are two 
principal schools: (a) the School of Positive.Law (the word is here 
taken in the philosophical sense), that is, the school of juridical 
positivism; and (b) the School of Natural Law.

11. The School of Positive Law. This school teaches that the 
entire juridie order is the creature of positive (man-made) law. It 
does not rise to the natural law, which it either denies or so 
weakens in force and extent as practically to destroy. Those who 
are positivists in morals are also positivists in law. For just as they1

The Canons and Decrees of the Sacred and Oecumenical Council of Trent, 
translated by the Bev. J. Waterworth, London, New York, 1848.

<2 Cf. A. A. S,, XIX, p. 61, De jure postliminii, 1927; also Apollinaris, p. 294, 
1929.

i Cf. e. gM Scipio Sighele, Morale privata et morale politica; (Treves edition); 
where it is put down as a principle that the moral law always varies in peoples 
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claim that the moral order is solely a product of positive prescrip
tions, and not of the natural law, so they hold that these provide •the 
sole source of the juridic order. Among the positivists in law must 
also be reckoned those who admit, indeed, that in the moral order 
certain principles of the natural law are to be found together with 
positive laws, but err in separating the moral from the juridic order; 
and arrive at the conclusion that those principles of the natural law 
do not possess the same force in the juridic order as in the province 
of Ethics. In a word they recognize natural moral principles but 
repudiate natural juridic principles.

However, the positivists are not in accord in assigning the proper 
and specific source of jus.

(a) Some make the State the source of jus, as Thomas Hobbes, 
Bentham, Kant, (although the last named was not altogether a posi
tivist in morals) Spinoza, Comte,  Newkamp, Bergbohm,  and all the 
materialists. This theory had many followers in Germany who boldly 
formulated the false principle of State-worship or legalism:  1 ‘Der 
Staat ist die einzige Quelle des Rechts”, the state is the sole source

2 3

4

with the degrees of longitude, and is much different at the Pole than at the Equator.
It is plain from the outset that all positivists fall into the sophism which the 

ancients called “the turning of the pestle”, or “the vicious circle”. This is the 
well-known attempt to prove a thing by the thing itself or to take an unproven 
proposition as the proof of another proposition equally unproven. For when we 
ask them what is the source of objective law, the source of human laws, and the 
source of positive law, they answer that their source is human laws.

2 Auguste Comte (1798-1857) is the founder of positivism. According to this 
system of thought we know only facts and their relations, but nothing of the essence 
of^things; of final causes.

3 Cf. Bergbohm, Jurisprudent und Rechtsphilosophie, Leipsic, 1892.
4 The ancient legalists, such as Archelaus of Miletus, Georgias of Leontium, 

contended: r6 Alxaiov ov <i>vaei dAAd vd/zG), the just proceeds not from nature but from 
law (human). Now any one can readily see how mutable are laws which depend 
on the wisdom, or the folly of legislators. For example, Draco (seventh century 
B. C.), the Athenian statesman, inflicted the penalty of death for nearly all crimes 
(Plut. Solon) ; again, immoral wrere the laws (based on mere suspicion) passed by 
the Terrorists in France (1793) against the nobility and the clergy. The State, 
on the contrary, owes recognition to Religion as well as to the other so-called sanc
tuaries or institutions which naturally require free scope of action, such as the 
family, science and education; it being understood that all such institutions in 
turn must be devoted and faithful to the State, hence to secure this to the State, 
the written law frequently exacts an oath of fealty, in accordance however with 
their inviolable principles. Just as the conquering Boman legions, into whatsoever 
country they carried their standards, bearing the inscription Senatus Populusque 
Romanus, in no point abrogated the natural law, for as Cicero rightly remarked, 
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of rights. This reduces jus to a sort of external legal mechanism and 
nothing else. Accordingly, the following proposition was condemned 
in the Syllabus of Pope Pius IX: “The State is the source and origin 
of all rights, and its rights are unlimited.”

(b) Others hold that this source is the Social Contract (whether 
made tacitly or expressly), from which the State proceeds directly 
and law or right indirectly. This is the theory taught by Jean Jacques 
Rousseau and Fichte. It places the origin of rights in the free asso
ciation of individual wills.® Taparelli proves this doctrine to be false 
and pernicious, while Romagnosi and Guizot show it to be absurd 
historically and politically. It is sufficient to recall that in France 
(1789-1793) it furnished the fire of the orators of the Constituante, 
of the Jacobins, and that Rousseau’s work was called “the Koran of 
the Revolutionists” (1793), while he himself was styled “the Evan
gelist of the French Revolution”, and we may add “of every kind 
of rebellion”. Rousseau’s theory makes individual rights non-existent, 
and makes the Social Contract the source of all rights. As a result 
of this, either in whole or in part, we have the suppression of per
sonality, State-worship, legislative infallibility, Jacobinical tyranny of 
every kind, the destruction of true freedom, and the suppression of 

“ neither senate nor people have any power to release us from our obligation in 
its regard ”f so any State or any government does wrong in appealing to divine 
assistance in its presumptuous effort either to destroy or to diminish the rights of 
other nations or the rights of citizens. ‘ ‘ As the written law does not give force 
to the natural law, so neither can it diminish or destroy the same, for the reason 
that man’s will cannot change nature”, says St. Thomas {Summa Theol.).

To show that this theory is untenable we make this simple point.: law is co
extensive with man since man cannot live alone but of necessity must live in 
society; in point of historical fact, men have always lived in society. It is natural 
to man to live in society, to submit to authority, and to be governed by that custom 
of society which crystallizes into law. Furthermore, society is not possible except 
through mutual relations and is kept together by authority, though there are 
certain juridic limits to that authority; “Man is not subservient to the civil 
community to the extent of his whole self, all that he is and all that he has,” 
says St. Thomas (Summa I-II, q. 21, art. 4). Whereas the State, on the con
trary, is of later origin, and came into being when in the course of time one 
family united with others and this society of families grown great passed into 
a self-sufficient autonomous society, otherwise called a State (Rickaby, Cath. 
Encyclopedia, s. v. Authority). Therefore, before the State was, law is. Further
more, there is such a thing as International Law, to which no State properly so- 
called really corresponds. Accordingly, there exists some other law outside the 
law of the State. Moreover, corporations exist that are formed frequently with 
their own rights independently of the State. Cf. Del Vecchio, Sulla Statualitd del 
Diritto, in the Rivista internasionale di Filosofia del Diritto, 1929, Fasc. 1.

e Mercier, A Manual of Modern Scholastic Philosophy, Vol. II, p. 328, n. 109. 
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every minority. Hence this system repudiates the natural law and 
vests all rights in the community.7

7 Cf. Renard, Le Droit, L ’Ordre, et La Raison, Paris, 1927, pp. 90 sqq.
8 Friedrich Karl von Savigny was born at Frankfort-on-Main in 1779, and died 

in 1861. In 1814 he issued his pamphlet “Vom Beruf unserer Zeit fur Gesetzge- 
bung und Rechtswissenschaft ’1 (The call of our era to legislation and juris
prudence) which became the standard of the Historical School. Savigny gave such 
impulse to the study of law that he created a new and glorious epoch in juris
prudence, the so-called Historical Period, just as Irnerius (b. about 1053), the 
Italian jurist and founder of the School of Glossators, had created the Glossator 
Period, and Alciati (1492-1550) the Humanist Period.

o Cf. o. c. in preceding footnote.
io Kursus der Institutionen, 1841.

(c) Lastly we have the jurists of the Historical School, with Fried
rich Karl von Savigny at their head, wrho contend that the manners 
and customs of the people is the foundation of law, that is consuetudi
nary law, which is based on the convictions of the people. They 
regard law as the result of historical and social circumstances.  8*

This so-called Historical School was a reflection of the thought and 
tendency of the eighteenth century which through the agency of cer
tain innovators gave birth to many absurd theories regarding the 
State. Its purpose was to overthrow the juridic order then in exist
ence. The natural law this School considered an empty and inane 
mental abstraction, a phantasm of the mind, lacking objective reality ; 
the supreme political authority of the people, li popular sovereignty”, 
was proclaimed, and hence the right of the people to judge and depose 
the ruler himself.

With the repudiation of the natural law, it seemed vain, illogical 
and ridiculous to seek for the substratum of law in the State itself, 
for the debacle in France, the French Revolution, and the resultant 
Napoleonic autocracy had looked upon States and nations as mere 
pawns. There was need, therefore, of some other foundation, and 
they found it in the customs and convictions of the people. The fol
lowers of this historical school (the two Heimbachs, Schrader, Rudorff, 
Bethmann-Hollweg, Puchta, Stahl) admit certain universal principles 
(as also did Kant) regulating them and guiding the law of custom, 
without however attributing to them adequate and sufficient force of 
law. Savigny® and Puchta10 argued in this manner: “Law is the 
unconscious product of the entire history of a people; whence the 
common conviction of the people is the true and proper source of law; 
therein law has its being and evolves; nor is there any abstract meta
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physical norm but a living practical idea, as is also true of speech, 
art and customs among all people.” From this it follows that “the 
legislator does not make law; he formulates it”, according to Por
talis.11

J. B. Vico had already regarded jus as an historical effect and fact, 
a national and fortuitous thing. However, he qualified his idea of the 
historicity of law with many modifications, which were rejected by the 
Historical School.

12. The School of the Natural Law. This school first establishes 
the existence of the natural law and carefully considers its nature, and 
upon this basis proceeds to a solution of questions.

1) The natural law is “the sum-total of natural laws which com
mand that one should render every man his due, and hence that one 
should do harm to no man.”  This law is universal, for its precepts 
are ever the same in all times and among all peoples as is plainly 
shown from their life and history.  This law is necessary, because 
it is a demand of man’s rational nature (in this sense the natural law

12

13

11 Jean Etienne M. Portalis, French jurist and statesman, was born at Bausset, 
France, 1745; died at Paris, 1807. He was chief editor of the “Code Civil.” 
Cf. The Century Dictionary and Cyclopedia, Vol. IX, p. 819.

12 Cf. S. Thomas, Summa Theologica, I-II, qq. 91-95; and among the modern 
authors, V. Cathrein, Recht, Naturrecht und positives Hecht, Freiburg, 1909; also 
Der Kampf urn das Naturrecht, in Scholastik, t. 2, 1927, pp. 208-228; M. Voigt, 
Die Lehre vom ius naturale aequum et bonum und ius gentium der Romer, Leipzig, 
1852; T. Letilling, Naturrecht und Staat nach der Lehre der ait en Kirche, 
Paderborn, 1914; also, Die Rechtsphilosophie bei den Kirchenvatern, in Archiv. 
f. Bechts und Wirtschaftsphil., t. 16, 192*2, pp. 12-56; M. Grabmann, Mittelalter- 
liches Geistesleben Abhandlungen Zur Geschichte der scholastik und Mystik, 
Miinchen, 1925; F. Kuhn, Die Probleme des Naturrechts bei S. Thomas von Aquin, 
Erlangen, 1908; Th. Meyer, Institutiones iuris naturalis, Freiburg, 1906'; Georg. 
Benard, Le Droit, L’Ordre et La Raison, Paris, 1927; T. Lohn, O.S.B., Le droit 
naturel chez S. Thomas et ses predecesseurs, in Ephemerid. Theolog. Lovanienses, 
t. 1, 1924, pp. 370-383; t. 2, 1925, pp. 32-53; pp. 345-355; t. 3, 1926, pp. 155-176; 
S. Orzechowjki, Sulla legge morale naturale secondo S. Tommaso DfAquino, in 
Gregorianum, t. 3, 1922, pp. 557-571; F. Senn, De la justice et de droit. Explication 
de la definition traditionelle de la justice suive d’un etude sur la distinction du 
Jus naturale et du Jus Gentium. Cf. also the authors cited in footnote 22, p. 29, 
with respect to the scholastic concept of the jus naturale and the jus gentium.

i» Aristotle (Ethica ad Nichomachum 1, V. 7) properly distinguished the natural 
just, that which emanates from nature itself, and the legal just, or that which 
is established by human legislation. The Boman jurists of the classical period, 
though retaining this distinction, frequently apply the term natural law to the 
jus gentium (law of nations). Cf. fr. 9, D. I, 1 Gaius; also Ulpian’s description 
of natural law given above. St. Isidore of Seville says that natural law is that 
law which is common to all mankind or the law that is rooted in the very nature
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is said to be rational), and for this reason it is universal, and since 
it is necessary, it is also immutable, that is, it is independent of all 
human authority, possessing of itself the power to bind. Upon this 
point we shall presently speak at length.

13. First: Proofs of the Existence of the Natural Law. The 
existence of the Natural Law with the above qualities or notes is 
demonstrable from the following arguments:

(a) Argument from the concept of law. Objectively considered, 
law signifies what is just, or that which justice demands we render 
another as his own. It is granted that there are many things which 
we owe others, independently of any positive law. For instance, the 
right whereby a man may declare his own, e. g., his life, faculties, 
limbs, liberty, etc., does not originate from any positive law. Since 
this right emanates from no positive law, the point at issue is: From 
what law does it come? It proceeds from the law of nature, solely 
from the order imposed by the Creator of Nature, from those impera
tive norms, which have juridic force of themselves, independently of 
and antecedent to any positive prescription. Thus by the law of 
nature the laborer has a right to the wages that are his due when by 
his labor as by an extension of his personality, he brings forth fruit. 
Civil society exists by the Divine Will, and not by any convention, 
since man is created a being essentially social; much less is civil 
society the result of the domination by any superman. Society there
fore exists naturally. Now, if God willed civil society, He also willed 
the means necessary for its existence, and these necessary means must 
proceed from the law of nature. Pope Leo XIII says: “Man’s natural 
instinct moves him to live in civil society; for he cannot if dwelling 
apart, provide himself with the necessary requirements of life, nor 
procure the means of developing his faculties. Hence it is divinely 
ordained that he should be born into the society and company of men 
as well domestic as civil.” (Encyclical Immortale Dei of Nov. 1885.)

(b) Argument from the necessary connection between rights and 
duties. Right and duty are correlative and inseparable; one cannot 
exist without the other. Man has many duties which lie outside the 

of man and is therefore a property of men or something common to all animate 
beings. On the contrary, he appropriated the term jus gentium to what obtains 
among all mankind, whether it be at variance with the natural law or in harmony 
with the same (D. I, c. 6-9). A further distinction was made by Gratian: 
The natural law is what is contained in the Law and the Gospel (I D, I). The 
scholastic terminology in this regard is discussed infra on pp. 30, 31. 
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sphere of positive law, e. g., the duty of preserving life, of rearing 
children, of worshiping God, etc.; and wherever there exists a duty 
upon a person, there should exist also a corresponding right to fulfil 
that duty. Thus one person may not kill another; here on the one 
hand there exists the duty of respecting the life of another and on 
the other hand there exist certain corresponding rights. The same is 
applicable to the precept, “Thou shalt not steal.”

(c) Argument from the necessity of the natural law as the foun
dation of positive law. If there is no natural law, there is no other 
law. In point of fact, whence would civil authority have the power 
of commanding and obligating its subjects? Does this power come 
from a pact or convention of every man with all the rest of man
kind? But whence is the force of such a pact? If the principle of 
the natural law, “pacts must be observed”, be not allowed, then there 
can be no true pact between man and man. Positive law, then, draws 
its authority from the natural law.

(d) Argument from the absurd consequences that follow upon a 
denial of the natural law. If the natural law is repudiated, no posi
tive law and no custom can be unjust; but this is obviously untrue. 
If this were true, any man without injustice could be treated as a 
brute animal, i. e., maimed, killed, etc., if law or custom so decreed. 
Did not the Spartans countenance stealing for youths, with the sole 
proviso that they be not discovered in their thefts ? Nor would inter
national law be possible if there were no natural law, for then the 
demands of the various nations would be irreconcilable and inter
national law would lack the foundation which it, as well as the com
mon law, demands. International law derives its force, says Chan
cellor Kent, “from the same principles of right reason, the same 
views of the nature and constitution of man, and the same sanction 
of Divine Revelation as those from which the science of morality is 
derived.”

14. Second: Law is Essentially Immutable. Immutability must 
be a note of law and its concept. This means that law is the same in 
every instance and is common to all men and to all places and times.

(a) The universal consent of mankind proves that law is something 
objective, something that exists independently of any special system 
of thought on the part of philosophers and jurists, and of the circum
stances of time, place, and the intellectual development of mankind. 
In point of fact mankind in every age and everywhere has had and 
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now has the same general notion of jus, so that it has always been 
and now is easy for everyone to distinguish justice from injustice, 
right from wrong. But this could not possibly be without an objec
tive law common to all. Thus, though the pagans approved and 
practiced every form of vice, they nevertheless esteemed highly the 
virtuousness of Socrates, Lucretia, and others.14

14 cf. Carran, La conscience psychologique et morale dans Vindividu et dans 
I’histoire, Paris, 1888; Hartmann, Les peuples de VAfrique, cap. IX.

(b) Argument from conscience. Man’s conscience infers, confirms 
and well-nigh reveals the same truth. The supreme dictates of con
science are the same for all mankind and consequently must derive 
from some common source which is the property of all. And that 
source is nothing else than the light of reason manifesting to us what 
is good and what is evil—in a word, the natural law. Nor should it 
be said that man’s knowledge of good and evil (conscience) is merely 
experiential and factual, a mere by-product of history, as some would 
have us believe. Conscience cannot adequately be explained by ex
perience, which either presupposes some general notion of law, or is 
in itself so variable that it cannot give us a uniform concept of law. 
Grotius therefore rightly remarks {De jure belli et pacis): “So im
mutable is the natural law that not even God Himself can change it.”

(c) Argument from the effects consequent upon a denial of the 
immutability of the natural law. If law in its very concept were not 
invariable and immutable, we could no longer speak of eternal law; 
there could be no philosophy of law, treating as it does of law in ita 
essence, rather than of any particular system of law, e. g., the Ger
man law; there could be no comparative law, since this parallel pur
suit of various systems of law would be impossible without a knowl
edge of what a legislative system is in itself; and lastly there could 
be no jurisprudence, since this science presupposes and requires that 
legal principles when applied to similar cases have the same force.

15. Third : The Foundation of All Human Law is the Natural 
Law and the Eternal Law. Now that the existence of the natural 
law has been established, it is easy to locate the source of human law, 
or of any juridic order whatsoever. This source is twofold: the nat
ural law and the eternal law of God.

(1) The natural law. All human laws and precepts are funda
mentally the necessary conclusions, or more minute determinations, 
of the general principles of the natural law. Human laws are there
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fore proximately or remotely reducible to the natural law. If it were 
otherwise, namely, “if in any point a human law deflects from the 
law of nature, it is no longer a law but a perversion of law”.18

We freely grant that only certain supreme and most primary 
principles are self-evident in the natural law. In consequence thereof 
the juridic order is necessarily and almost entirely constituted and 
completed by means of human legislation and is based on the natural 
law, not because human legislation is identical with the natural law 
but rather because it is in conformity with it.18

2) The Eternal Law of God. We consider now the eternal law 
namely, God’s will which is directly or indirectly the ultimate source 
and foundation of all law. Human laws draw their binding force 
from the natural moral law, and this law emanates directly from the 
will of God. Accordingly, all legal enactments must be grounded in the 
Divine Will, as in their origin. Hence Heraclitus  says (Stob. serm. 
3 84) : r pc<f> ovr at wdvres ol avOpunuvot vopoi viro evos Tor Otiov, all human 
laws are nourished on the one divine law. With the demonstration 
of this truth the entire thesis is made plain.

17

It must not be supposed that by this we mean to say that all laws 
are direct indications of God’s will, or that their foundation is placed 
exclusively in supernatural revelation. We cannot mean this, for 
human laws proceed directly from the human lawgiver, and in obey
ing him, we obey God; and we are bound to obey the framer of human

is St. Thomas, Summa Theol. I-II, q. 95, a. 2.
Del Vecchio in treating of the Italian civil law aptly observes: “The idea of the 

natural law is, in truth, one of those notions that accompany human nature in its 
development; and if indeed, certain schools professedly exclude or ignore this 
idea (as has often happened, especially in modern times), it emphatically re
asserts itself in human relations. Therefore, the attempt to repudiate it is use
less and incongruous when there is question of interpreting a legislative system 
which has been formed as ours has, directly or indirectly, under the authority of 
that idea. Proof of this assertion is had not so much in preparatory works 
(whose importance we do not wish to exaggerate in relation to'the task of inter
pretation), as in the fact that our legislation derives almost entirely for its law 
from the Roman law, which is centered on the idea of the naturalis ratio.’ 9 Del 
Vecchio, Sui principii generali del diritto, an excerpt from Archivio giuridico, 
Bologna, pp. 23-24.

io “ In the language of the Aristotelians,9 9 writes Renard, ‘‘ we would say that 
with respect to the matter of the positive law, that is, the mass of its historical 
data, the natural law represents the form (fkfoc); its r61e is to inform the 
juridical matter as the idea of the sculptor informs the block of marble and 
transforms it into a statue.9 9 Le Droit, L 9Ordre et La Raison, 1927, p. 98.

it One of the later Ionian philosophers, born at Ephesus about the year 
530 B. C.
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laws, since this is enjoined by the natural law. Hence: There is no 
power but from God/ and again, He that resisteth the power, resisteth 
the ordinance of God.13

16. Exposition of the Eternal Law. The eternal law is God’s 
wisdom, inasmuch as it is the directive norm of all movement and 
action, and to which is subject all that is in things created by God, 
whether it be contingent or necessary  St. Thomas in treating of 
God’s wisdom as the Creator and Ruler of all things clearly explains 
the nature of the eternal law: “Just as in every artificer there pre
exists a type of the things that are made by his art, so too in every 
governor there must pre-exist the type of the order of those things 
that are to be done by those who are subject to his government. And 
just as the type of the things yet to be made by an art is called the 
art or exemplar of the products of that art, so too the type in him 
who governs the acts of his subjects, bears the character of a law. 
. . . Now God, by His wisdom, is the Creator of all things, in relation 
to which He stands as the artificer to the products of his art. Where
fore, as the type of the Divine Wisdom, inasmuch as by It all things 
are created, has the character of art, exemplar or idea; so the type 
of Divine Wisdom as moving all things to their due end, bears the 
character of law. Accordingly the Eternal Law is nothing else than 
the type of Divine Wisdom as directing all actions and movements.”

13

20
All human laws must derive, although indirectly, from this eternal 

law, either as conclusions from its principles, or as determinations of 
the law promulgated by God. In other words, they must come from 
power that is from God. And if it were otherwise, that is, if a par
ticular legal system, namely, certain human laws, were at variance 
with the revealed plan of Divine Wisdom or in disagreement with the 
same, it would follow that such laws would be at variance with His 
plan and would not properly direct the acts and movements of men; 
they would be outside and contrary to the eternal plan of God, the 
Creator and Ruler of all things, and they would have another end in 
view, different from that one end of creation determined by God. 
Such enactments do not merit the name law, for if they are to be laws, 
they must proceed, as from their ultimate source, from the prototype

is St. Paul, Homans, XIII, 1 and 2.
i» St. Thomas, I-II, Q. 93, a. 1, c. and a. 4, c.
20 St. Thomas, I-II, Q. 93, a. 1. Thus in the mind of Michelangelo there pre

existed a type, plan or idea of the things that were made by his art, e. g., the 
statue of Moses, the Last Judgment.



28 Introduction to the Study
of Divine Wisdom, the eternal law. Just as an edifice cannot be con
structed without a foundation, or separated from it, so no juridic 
order can exist apart from the eternal law, or be in any way separated 
from the same, in such wise that the eternal law, the natural law, 
must be in truth not only the foundation of all juridic orders, but also 
the binding force of law, and indeed of all law because a law is not a 
law unless it draw its binding power from the eternal law.21 An
other example: If soldiers are to render good service to their country 
they must be under the direction of a commander, that is, they must 
act in accordance with the plan of his directive wisdom.

However, since the authority established by God is divided into two 
branches, that of civil and that of ecclesiastical authority, the civil 
authority, tending essentially to a temporal end, derives its laws from 

' the natural law which is the manifestation of the eternal law; whereas 
ecclesiastical authority, which strives to attain a spiritual, eternal, 
and supernatural end, draws its laws from the law made known to 
man through divine revelation. This law embraces both the Divine 
Law, properly so-called, or supernatural law, as regards its object, 
and the natural law which has also been given to us in a supernatural 
manner, that is, by divine revelation.

17. Objection of the Historical School. This objection is urged 
against us: “The Historical School is not speaking of the source of 
law, but of law as it appears and exists among the various peoples. 
Accordingly, argument against this School is of no great force since 
it falls into the error of logic, called ignorantia elenchi.” In other 
words, its opponents fail to discern the real point at issue and are 
merely beating the air.

We reply: (a) The question concerns the investigation into the 
source of law and the determination of that source. Since the term 
source means origin, we are unable to adopt the method of the posi
tivists whose inquiries do not extend as far as the source, but stop 
with the customs of a people, and therein they find the solution of 
their inquiry. But we seek the ultimate source of law, and not its 
proximate origin; and the proximate source of law may be neither 
independent of, nor at variance with its ultimate source, (b) They 
maintain that law is the unconscious effect of the character of a 
people. Wherefore, the positivists hold that the common conviction of

21 Renard, o. c., p. 27.
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a people is the basis and source of law. Savigny made an excellent 
contribution to the science of law when he combined the history of a 
people with the science of law. From him dates the study of legal 
sources and manuscripts, so that the nineteenth century is rightly 
regarded as worthy to be compared with the fourteenth century of 
the humanists. However, the applications, limited and exclusively 
restricted to this principle, were sometimes exaggerated and erroneous, 
for we see many things in law which are not the product of the char
acter of a people, but flow from our common human nature. This 
consideration gives rise to the further question of source, namely, 
whence comes this human nature? The data of experience do not 
lend themselves to one and the same explanation. For example, if we 
seek the sources of modern civilization, we may indeed agree with the 
generally accepted answer: Modern civilization owes its rise to three 
historical elements, the Teutonic, the Roman, and the Christian. But, 
they who know Christianity in its true essentials, and who know that 
the soul is naturally Christian, are unable to consider these three ele
ments on the same basis. For Christianity, in virtue of the natural 
law and the eternal law, fully answers the needs of the human soul, 
and therefore must be appraised on a different basis, (c) Moreover, 
the application of the principle of the Historical School has inherent 
dangers and can easily become erroneous. For the positivists, accord
ing to their own principles, are constrained to admit that law and 
even Ethics are mutable. Moreover, they prescind from God. On the 
contrary, though many juridie institutes are capable of change, fun
damental principles cannot change. Moral science must be stable, and 
where there is a question of right, duty, and morality, it is altogether 
wrong to exclude God and the law of God. Occasionally we must 
confront the actions of nations with the well-known “non possumus”. 
And we cannot approve of such actions on the ground that they repre
sent the character of such nations. The leaders of the Historical 
School have been far too indulgent to the opinions of rationalists and 
have yielded over-much to popular rights.22

22 Cf. St. Thomas, Summa Theol., I-II, qq. 91-95; Th. Meyer, Institutiones juris 
naturalis, Freiburg, 1906; Cathrein, Philosophia moralis, Freiburg, 1915; Biavasehi, 
La concezione filosofica dello stato moderno; Taparelli D’Azeglio, Saggio teoretico 
di Diritto naturale, Rome, 1900; Burri, Pilosojia del Diritto, Rome; mim., Boucaud, 
L’idte de droit, Paris, 1906.
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The Division of Law in General

18. The Natural Law and the Positive Law. The first division 
of law is into natural and positive law.1

The natural law 11 takes its origin from the will of God as a neces
sary commandment”; this necessity is by no means the result of any 
defect in the divine will, as though law were something superior to 
God Himself and on which He were dependent (this is a specious 
objection which indicates a false conception of liberty): on the con
trary, it arises from the Divine Essence which is essentially good, 
hence, just as every law operates in accordance with its nature, so God, 
the Supreme Good, in acting freely, acts in conformity with the good
ness of His Divine Essence.2 The Natural Law is implanted in human 
nature, because God has imprinted it upon human nature: 4 4 The light 
of Thy countenance, 0 Lord, is signed upon us.” 3 And the natural 
law is promulgated by the very fact that God instilled it into man’s 
mind so as to be known by him naturally.4 Man is conscious of this 
law naturally. •

The positive law is “what is decreed by the free will of the legis
lator whether Divine or human.” This law, therefore, does not arise 
from the essential requirements of human nature, as the right of 
ownership does, but from the free will of the legislator according to 
the circumstances of persons, places, etc.; for example, the levying 
of taxes. As a rule, it is particular law, since enacted for particular 
persons, places, or circumstances, and is neither immutable nor, of 
itself, perpetual.

19. The Subject of Natural Law. Every man, and man alone, is 
subject to the natural law. Every man is its subject since it is so 
deeply rooted in human nature that it embraces even infants, who thus 
become potentially subject to the natural law because they have the 
potential use of reason; man alone, because the natural law is a moral 
law, and because man alone, since he is endowed with reason and free 
will, is the proper subject of a moral law with its notions of obliga
tion, merit, and penalty. A law does not induce physical compulsion 
but only a moral obligation; hence the saying: “Liberty under the 
law.” This means that man attains his destined end under the 
authority of law, otherwise he will fail. Thus an ocean liner must 
proceed under the guidance of its captain, for otherwise shipwreck is

i Cf. The School of Natural Law, above, pp. 22 ff.
- Cf. Summa Thcol., 1-1. q. 19, artt. 2-3.
3 Ps. IV, 7.
< Cf. Summa Theol., I-TI, q. 90, art. 4.
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inevitable. Inanimate things, on the contrary, are ruled by physical 
laws, and brute animals by instinct.

Hence the absurdity of the definition of the natural law as given 
by Ulpian, D (1-1). 1, 3, and accepted by Justinian (Inst. I. 2): 
“the natural law is that law which nature has taught all animals.” 
True indeed the eternal law is so universal and all-embracing that it 
includes all physical as well as moral creatures “and guides them to 
their proper acts and destined ends by its very imprint upon them.” 
For the eternal law, as St. Thomas says, is the “destination of Divine 
Wisdom of all actions and movements” (ratio divinae sapientiae 
secundum quod est directiva omnium actuum et motionum) .4a Inani
mate beings in truth partake of the eternal law through the laws of 
physics, chemistry, and astronomy, and organic beings by means of 
the laws of biology, and animals by their instinct; but all these receive 
this principle of activity blindly so that it is only in a figurative sense 
that we may in their regard employ the terms law and right.

The direct contrary is true of the rational creature, because the 
rational creature partakes of the eternal law in a moral manner: he 
knows his destiny and is master of his actions. Brute animals, since 
they are not endowed with reason, cannot know the law or arrive at a 
universal idea of it; and for these reasons and because they have not 
free-will they cannot be subject to its precepts. A dog is said to be 
faithful, a serpent cunning, but so they are created and so they in
stinctively act with no assistance from any School. For example, a 
dog is faithful, affectionate, not because a dog enjoys the power of 
reasoning, or by reason of an acquaintance with universal ideas, but 
such signs result from the reception of sense impressions had from its 
master: hence a dog is said to be sad or again to rejoice with its 
master, but not because of any rational love. We must abandon the 
subtle explanations of the above definition which commentators, in 
their reverence for Justinian, have given us.5

4a Summa Theol., la 2«e, q. 92, a. 2, et q. 93, a. 1.
6 Rosmini rightly observes that the error of allowing rights to brutes came, 

among the pagans, from their excessive sensuality (this, of course, is not true of 
Justinian) and their denial of rights to slaves arose from their exaggerated idea 
of the claims of society. Society was tyrannical and self-centered, as were the 
individuals composing it. Hence they attributed everything to themselves and 
considered human nature as nothing in itself. Filosofia del Diritto, c. 2, art. II.

Some maintain that the text of the definition was interpolated (cf. D'Angelo, 
Jus Digestorum, I, n. 37) and that its doctrine cannot be ascribed to Ulpian or 
to any Roman jurist of the classical period, but must be attributed to the philo
sophical school of the rhetoricians, Pythagoras, Empedocles and Hesiod. (Cf. 
G. Castelli, Intorno a una fonte greca del F. I, 63 D. 1, I, in Studi in onore di 
Silvio Perozzi, Palermo, 1925.
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Only they can be bound by positive law who are subjects of a law
giver and enjoy habitually the use of reason. (For the Church law 
on this point see our commentary on the 12th canon of the 1st Book 
of the Code, pp. 563 if.)8

20. Division of Positive Law. Positive law is thus divided:

Positive Law

Divine Human
(established by God’s free-will) (established by man)

Old New Sacred or Religious Profane or civil
(given by God (given by (Canon or ecclesiastical)

before Christ) Christ)

Law of nations Strictly civil

21. Notes on the Divisions of Positive Law. The Divine Law, 
both of the Old and the New Testament, contains dogmas, that is, 
dogmatic precepts (the rule of faith), and disciplinary precepts (the 
rule of conduct). These latter are called simply precepts. Dogmas 
peculiar to the Old Testament, as belief in the coming of Christ, 
ceased with His Advent; not however those common to both Testa
ments, as the unity of God.

The precepts of the Old Law were, as in the New Law, moral, 
ceremonial, judicial or political.

'(a) The moral precepts, as the commandments of the Decalogue 
and others pertaining to morals, were derived from the natural law 
which “is signed upon us” and is known by the natural light of 
reason. Nevertheless, it pleased God to promulgate the moral law in 
a special manner (by the two tables given to Moses) to the end that 
men might the more readily, the more clearly, and without error, 
learn and fulfill its obligations. Without such divine revelation its

• Cf. Meyer, Jus Naturae; Taparelli, Saggio teoretico di diritto nat.; Cathrein, 
Philosophia Moralis; Mercier, Filosofia; Zigliara, Summa Phil., Vol. Ill; Scialoja, 
Del Diritto positivo e della equit d, Camerino, 1880.
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observance would be, as Theology shows, morally impossible. This is 
fully proven from the gross errors into which certain civilized peoples 
have fallen; for instance, the errors of paganism which held chattel 
slavery as lawful,8 of the Stoics who permitted suicide: the Spartan 
law allowed sickly infants to be thrown into a cave on Mount Tay
getus; and the Law of the XII Tables decreed “the greatly deformed 
offspring kill immediately”. (XII T, IV, 1). The precepts of the 
Old Law insofar as they are commands of the natural law are still 
binding.

(b) The ceremonial precepts regarded the worship due to God, 
especially sacrifices and oblations. These, insofar as they were pecu
liar to the Old Testament, are no longer in force.

(c) The same may be said of the judicial precepts which regarded 
the social order and in particular the administration of justice. The 
Old Law was a theocracy.

In the Neiv Law also there are (a) Moral precepts, or precepts of 
the natural law confirmed by Christ, as for instance the indissolu
bility of the marriage Kond; and other commands newly promulgated 
by Him, e. g., regarding the administration of the Sacraments.

(b) . Ceremonial precepts, or the rites to be employed in the Sacri
fice of the Mass, in the Sacraments (their matter, form and minister) 
and in the sacramentals; in a word, Liturgy.

(c) Judicial precepts, or the laws respecting the constitution of the 
Church and the principles of ecclesiastical rule—the public law of the 
Church.

22. Keeping to the divisions of human law given above, we shall 
treat in this section of the law of nations and the civil law, leaving 
canon law for the next article.

The Law of Nations

Among the Romans. The Jus Gentium of the Romans is not the 
Law of Nations as understood by the canonists or the School of 
Natural Law.

r Cf. Tanquerey, Synopsis Theol. Dogm. Fundamentalis, Vol. I, n. 49 et sqq.— 
11 ed., 1907; Muller, S.J., De Vera Beligione, 118 and aqq. thesis 16, Innsbruck, 
1902.

8 Cf. Talamo, Il concetto della schiavitti da Aristotele ai dottori scolastici, 
Rome, 1908.
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The Jus Gentium was the law that obtained at Rome for both 
Roman citizens and foreigners to govern their business relations, until 
such time as all the foreigners (peregrini) should have been natural
ized as Roman citizens. Whereupon the Jus Gentium merged with 
the old Jus Civile (which was exclusively for Roman citizens) to form 
a single system of law.

It is true that in some few Roman law fragments the Law of 
Nations is given the meaning later adopted by canonists.9 Thus 
Gaius: *4 The law which natural reason enacts for all mankind obtains 
equally among all nations, and is called the law of nations because all 
nations make use of it.”10 However, the law of nations as consid
ered in these passages was never recognized as a legal system by Rome.

Among canonists. The law of nations among canonists and ecclesi
astical scholars has the same meaning as in the foregoing fragment of 
Gaius.11 “That is called the law of nations which nearly all the 
nations use 5 ’; the word nearly, excludes the barbarians. It is called 
preceptive law, if it is received as obligatory by the nations, e. g., laws 
regulating trade, laws of war, lavrs pertaining to burial, treaties of 
peace and truces, the immunity of ambassadors; permissive, if it in
volves no obligation, as the defense of cities, the building of forts, 
purchases, sales, loans, et cetera.

However, canonists commonly divide the law of nations into two 
principal branches, the primary and the secondary law of nations. 
The law which natural reason appoints for all mankind or that which 
God implants in the hearts of men, and is observed by all nations, 
they call the primary law of nations. It is interesting to note the 
influence of Christianity in the use of the phrase “all nations”. 
This law, then, is the natural law or a portion of it. It is even called 
divine law as inculcating worship of God, filial love of parents, patriot
ism, etc. Hence some authors consider the natural law and the law 
of nations as one and the same. The secondary law of nations is that 
which has been introduced tacitly by the established usages of nations, 
owing its adoption to the requirements of social life. Hence it is called 
human law or the law of nations in the strict sense. Each of these 
divisions when properly understood fits in well with the idea of the 
law of nations.

9D. (1. 1). 1. 4; D. (1. 1). 2; D. (1. 1). 3; etc.
10 G. 1. 1.
11 Cf. Gratian, c. 9, D. 1*.
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In summing up it is more correct to say: The law of nations is the 
sum-total of obligations which bind States as such in their dealings 
with one another. The source of these obligations is various. Some 
spring from nature itself, some from the customs of the people as 
from a certain tacit agreement and command of the nations them
selves. For the individual nations when considered as forming a unit 
possess certain legal authority. To put the matter in syllogistic form: 
the natural law may be considered the major premise, the minor is 
the law arising from custom and covenant, i. e., from positive fact, 
and the conclusion is the law of nations.

23. The Teaching of Saint Thomas and the Scholastics Kela- 
tive to the Law of Nations. For the better understanding of the 
teaching of certain authors we deem it well to add the following:

(a) St. Thomas in speaking of the law of nations  is in agreement 
with the doctrine of Gratian.  For he includes the Jus Gentium 
under positive human laiv insofar as it is law (lex), but under the 
natural law insofar as it is what is just, that natural just confirmed 
by human enactment, of which Aristotle spoke.

12
13

We may say that St. Thomas and the Scholastic jurists up to the 
sixteenth century usually regarded the law of nations as part of 
positive law. But we must note that they gave it an intermediate 
place between the natural and the positive law, because it is that part 
of positive law which embraces necessary conclusions of the natural 
law, such as just buying and selling and the like, ivithout which men 
cannot live together, which is a point of the law of nature.14 It fol
lows from this that the obligatory force of the law of nations is two
fold; from the natural ],aw (even independently of the positive law), 
and from the positive law itself.

(b) The Scholastics after the sixteenth century considered the law 
of nations substantially as a law of custom that contained no neces
sary or spontaneous inferences from the natural law (so that there 
would be no contradiction if in a given people these conclusions were 
not acknowledged or fell into disuse), but only such as were accor
dant with it, so accordant indeed as to merit almost universal accep-

12 Summa, I-II, q. 95, a. 2-4.
is Socialists seek the authority of the illustrious name of Thomas of Aquin 

(1225-1274) for their false system, because he declared that the right of private 
ownership belongs to the law of nations, namely it rests upon positive human law, 
and hence, if need be, can be abolished by men.

14 Thus is refuted the socialistic claim spoken of in note 13. 
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tation. But they regard this widespread acceptance as coming not 
from the light of natural reason alone, but mainly as a result of 
customs.

The law of nations in this sense differs from the natural law:
(a) With respect to the object. In point of fact its dictates do not 

contain the note of necessity as do those of the natural law; they are 
simply rules that are very convenient and useful to mankind.

(b) As to the end, inasmuch as the natural law prescribes what is 
necessary for the social life of rational creatures, while the Jus Gen
tium aims at an exceedingly greater degree of well-being.

(c) As to properties. The natural law is immutable, universal, 
whereas the Jus Gentium is not absolutely necessary, and consequently 
may be changed or abolished by a contrary custom. Lastly, the Jus 
Gentium differs from the purely positive law of the State, because in 
substance the Jus Gentium is consuetudinary law.15

From what has been said, it is evident that, historically considered, 
the law of nations is not in every respect one and the same as inter
national law. Today, however, the two terms are considered inter
changeable. International law itself is founded partly on the natural 
law and partly on usage, consent and agreement, and has been defined 
to be “the body of rules which determine the dealings of the various 
nations with one another.” 16

24. A General Historical View of Civil Law. “The law which 
a people establishes for its own government is called civil law.”  
The expression “for its own government” indicates in what respect 
civil law differs from the Jus Gentium. The Romans meant by civil 
law only the law which obtains among “cives”. Every people, nation, 
republic, or kingdom has its own body of laws by which it is ruled 
(German Law, the Italian Law, the Spanish Law).

17

is Cf. Cathrein, Filosofia Morale, Florence, 1913, Vol. I, p. 648 and seq. or his 
Philosophia Moralis, Freiburg, 1915, p. 225; Meyer, l.c.j I, 570.

laPasquazi, “Jus internationale publicum”, Vol. I “De juris pacis”, (the 
Athenaeum of St. Apollinaris, Rome), 1935; Catholic Founders of Modern Inter
national Law by Herbert Wright in “Records of American Catholic Historical 
Society of Philadelphia,” 1984, Vol. XLV, No. 2 (Catholic University reprint, 
Washington, D. C., June 1934); Francis de Vitoria, Founder of International Law, 
by McKenna (Report of the Catholic Association for International Peace, Wash
ington, D. C., 1930).

it D. (1. 1). 9.
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Formerly, by the term civil law was understood Roman law because 
it surpassed all other systems of law. Through many centuries and 
under various vicissitudes this law was established and perfected; nor 
has it come down to us in its entirety since many juridic works have 
perished. However, the greater part of it has come down to us by 
two lines of descent: first, in the “Institutes” of Gaius,19 or Cains, 
as the name is sometimes written, and secondly and particularly, in 
the collections of the Emperor Justinian (527-565), which form the 
Corpus Juris Romani, sometimes called the Corpus Juris Civilis, and 
justly styled “reason committed to writing”. In Justinian’s codifi
cation of the laws, Roman law is not found in its original state, but 
in a form which is quite different from its older formulation. The 
political, social, and economic changes in Rome during the eleven 
centuries that elapsed between the Quiritarian and the Justinian law 
brought about this transformation. This later form of the Roman 
law is attributed to the compilers of the Corpus Juris, particularly to 
Tribonian, head of the commission of codification, and are called the 
interpolations of Tribonian (emblemata Triboniani)™ Dante, the 
prince of the poets of Christendom, lauds the work of Justinian, and 
raises this Emperor to the second heaven (Mercury) among the good 
and active spirits and puts these words, as true as they are beautiful, 
into the Emperor’s mouth:

Cesare fui, e son Giustiniano, 
Che per voler del Primo Amor ch’io sento, 
D ’entro le leggi trassi il troppo e il vano.20

—Paradiso VI, 10-12.
The Corpus Juris Civilis of Justinian consists of four books: the 

Institutes, Digest, Code, and Novels.
1) The Institutes
The Institutes, published 21 Nov. 533 A. D., are divided into four 

books, each book into titles, each title into paragraphs.21 They are
is Gaius flourished under Antoninus Pius and his successors in the second century 

of our era. In 1815 a palimpsest was found by Niebuhr in the library of the 
cathedral chapter of Verona, which proved to be the lost “Institutes ’ ’ of Gaius.

io In Latin emblemata, from the Greek fyptyia, a thing put in or inserted.
20 Caesar I was and am Justinian,

Moved by the will of that Prime Love I feel, 
I cleared the encumbered laws from vain excess.

Paradise, VI, 10-12.
See T. W. Allies, The Holy See, Chap. IV, p. 189.
21 The word paragraph, derived from the Greek irap&t beside and J write, 

signifies a line drawn in the margin, or a very brief part. 
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quoted as follows: Inst. II, 5, 1 (namely, Institutes, book second, title 
five, paragraph first).

2) The Digest
The Digest or Pandects (published 16 Dec. 533 A. D.), the most 

valuable of all the collections, contains fifty books, each book divided 
into titles, each title into “fragments”, or “leges”, each fragment 
into a principium and numbered paragraphs. They are a collection 
of excerpts or fragments from the writings of the Roman jurists 
arranged by Justinian, and endowed by him with statutory force. 
The Digest is quoted as follows: D (26.4), 5, 1 (namely, Digest, book 
26, title 4, fragment 5, paragraph 1.). Formerly instead of the D. 
ft’ was used, which is a corruption of the Greek letter, ir, from the 
term ttcwScktijs.22

The oldest manuscript of the Pandects is the Pisan MS. (written 
in the beginning of the seventh century). Since the year 1406 it has 
been kept in the Laurentian Library at Florence. It was thought to 
be the original manuscript of Justinian’s times and consequently 
possessed the highest critical value. It is called the Litera Pisana. 
All the other manuscripts {Litera Vulgata, the Vulgates) belong to 
the twelfth, thirteenth and fourteenth centuries.

3) The Justinian Code
The Justinian Code (published 16 Nov. 534 A. D.), called also the 

“Codex Repetitae Praelectionis”,23 is divided into twelve books, each 
book into titles, each title into leges, each lex into paragraphs as 
above. It contains the Constitutions or the laws of the Emperors from 
Hadrian to the year 534. It owed its compilation to the fact that 
many things in the older writings on law were no longer in agree
ment with the changes then introduced. A quotation would thus run:
C. (6.49), 7, 1 (namely. Code, book 6, title 49, constitution 7, para
graph 1).

4) The Novels
The Novels {Novellae Constitutiones) are laws enacted by Justinian 

after the completion of the Code. Most of these Novels were issued
22 Leibnitz compares the Roman jurists to geometricians, because of their 

preciseness of expression when writing on legal subjects: “I have frequently 
stated that apart from the writings of geometricians there is nothing to compare 
in force and delicateness of expression with the writings of Roman jurists." 
Op., TV, 3, pp. 267-268.

•-3 It is also known as the new Code to distinguish it from the older Codes, the 
Gregorian, Hermogenian and Theodosian.
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by Justinian between 535 and 565 A. D., the year of his death. How
ever they were not incorporated into an official collection. Some 
private collections of these are extant, though they differ from the 
Novels in their numbering and order. The chief collections are: The 
Epitome of Julian, professor at the School of Law at Constantinople, 
containing 125 Novels; the Authenticum which contains 134 Novels; 
and a Greek Collection of 168 Novels, of which 154 are edicts of Jus
tinian. The Novels are quoted by the number, chapter and para
graph, e. g. Nov. 112, c. 2, § 1 (namely, Novella Constitutio, 112, 
Chapter 2, paragraph 1). Note: In citations sometimes the first 
words of the paragraph or law (fragment) or heading are given (e. g., 
4‘Sed et qui”, 14, § Proinde 7, D. “Ad senatusconsultum Tribelli- 
anum” XXXVI, 1), or the inscription of the Novellae (e. g., No
vella de litigiosis 112, C. 2, § 1).

The Glossators divided the Corpus Juris Civilis into five volumina; 
the Digestum Vetus (Books 1-24, 2); the Digestum Infortiatum 
(Books 24, 3-38); the Digestum Novum (Books 39-50); the first nine 
books of the Code, the Institutes and Authenticum version of the 
Novels, besides the two books of feudal law. In our times Paul Kruger 
revised in a splendid edition the Institutiones and the Codex of Jus
tinian. Mommsen did the same for the Digest; Schoell and Kroll for 
the Novels.24

* * •

Although the Roman Empire of the West had ceased with Romulus 
Augustulus (476),23 Roman law continued in full legal force so that 
it was called common law not only in the Byzantine Empire, but, as 
was previously the case,26 in the West also. The new conquerors 
furnished their Roman subjects with special compilations of Roman 
law, and in the Leges Barbarorum (collections of laws drawn up by 
the barbarian kings for their Teutonic subjects) there is present a 
large portion of Roman law. It was called common law as distin
guished from particular law. The former was considered to be in 
force in all provinces (namely conquered regions whether close to or 
far from Rome) subject to the ancient Roman Empire, and subsequently 
to the Holy Roman Empire (not including, therefore, France, Spain, 
etc.). It consisted chiefly and primarily of the collections of Jus
tinian, and secondarily of the following: (a) 13 edicts of Justinian,

24 Cf. Sohm’s Institutes of Roman Law, pp. 16-19.
25 It is interesting to note that the last emperor of the Western Roman Empire 

had the names of its first king and first emperor.
26 cf. Hartmann Grisar, Roma alia fine del monclo antico, 1908, n. 74 et passim. 
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5 Novels of Justin, and 5 of Tiberius (578-582), 113 Constitutions of 
Leo Augustus, and certain other Constitutions enacted by Eastern 
Emperors; (b) the record of the feudal law (the “libri feudorum”; 
five in number, but the third book is missing), wherein the spirit of 
the Middle Ages breathes and rules, and certain other enactments of 
minor importance. These are included in the editions of the Corpus 
Juris Civilis. Many other laws were enacted by the German Em
perors, which were considered as in force in all the Holy Roman 
Empire.27

Particular law, on the other .hand, was the law of localities and 
territories, and even of provinces (jus provinciale'), or of a city (jus 
municipale) within the bounds of the Roman Empire; there were, 
e. g., the Law of the Bavarians, the Law of the Austrians and the 
Leges Barbarorum, as the Law of the Burgundians and Franks, 
Longobards, Ostrogoths and Visigoths was called. This law was also 
called Statute law, as consisting of statutes for a particular territory.

Civil law underwent its greatest change in the Napoleonic Code 
(1804), and in imitation of this other nations which had been subject 
to the Holy Roman Empire issued their own code of laws. In con
sequence thereof Roman law came to be regarded by them as mere 
supplementary law, though later codes have drawn very largely 
from it.

Today when we speak of the civil law of a people we mean the 
various codes that go to make up the entire body of laws pertaining 
to that people, whether they refer to fundamental laws (Constitu
tional or Statute Law), or to laws regarding judgments, trials, penal
ties, trade, etc. There are in Italy, for example, five codes: the Civil 
Code, the Code of Commerce, the Penal Code, the Code of Procedure 
in Criminal Causes, and the Code of Civil Procedure.

Canon Law

25. The Various Terms which Designate the Law of the 
Church. We have seen that positive human law is divided into the 
religious and the civil, corresponding to the two societies, the religious 
and the civil. Various systems of religion have claimed for them
selves a religious or sacred law, for example, the Mohammedans are 
governed by the Koran,’ the Lutherans by the Augsburg Confession.

st Ci. Savigny, Storia del Diritto Bemano nel Medio Evo.
i The name Koran, or better, Qur ’an, from the Arabic stem, Qara ’a, ‘ ‘ to 

read”, “to recite”, means the “Beading”, the “recitation” (compiled between 
610 and 632). Cf. Catholic Encyclopedia, s. v. Koran.
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However, since there is but one true religion (while all others are 
false), so there should be but one true religious law and all others 
should be considered false and without substantial foundation (and 
this is evident for if the existence of God and His revelation, or His 
having spoken to men, be admitted, certainly He could not teach 
certain men one thing and others a contradictory thing; one God, one 
truth, one religion). True religious law pertains to the Catholic 
Church, since it is the true Church, and is therefore called Church 
law. Here we use the term in its causal sense, inasmuch as it embraces 
the entire body of Church legislation, i. e., ecclesiastical laws.

Ecclesiastical legislation is given various names: 1) It is called re
ligious law, since it regards religion; in practice, however, this term 
is employed to* denote the rules which govern the various religious 
institutes of the Church. (Cf. Code of Canon Law, Book II, Part II.) 
2) Sometimes it is styled sacred law (jus sacrum) by reason of the 
authority from which it proceeds, and also because of its subject-matter 
and end. 3) Occasionally it was termed divine law (jus divinum), 
especially by the disciples of Gratian (e. g., Rufinus, John of Faenza, 
and Stephen of Tournai, canonists who lived in the twelfth century). 
For example, in c. 2, V, 6 in VI, it is called jus divinum.2 Strictly 
speaking, the term jus divinum may be employed only with reference 
to that part of ecclesiastical legislation that has been. established by 
God. However, Church laws may be called jus divinum, in a wide 
sense, (a) because ecclesiastical authority is of divine institution and 
enjoys the assistance of the Holy Ghost in the exercise of legislative 
power;3 * * (b) because the Church as the official teacher, at times, deter
mines by her laws the time of fulfilling obligations of Divine Law. 
For example, the Fourth Lateran Council (1215), in Canon XXI 
(“Omnis utriusque sexus”), commanded annual confession and Com
munion. (c) Furthermore, the Church teaches revealed truths as 
practical beliefs, and not merely speculative, and she proposes them 
for our belief in an obligatory manner, e. g., with respect to the wor
ship due to God, she commands that we assist at Mass on Holydays; 
so too, the Church draws conclusions from revealed truths. And 
lastly, (d) Church legislation may be styled jus divinum for the 

211 Ibidem (the Apostolic See) de eoetero regatur et vigeat studium juris
divini et humani, canonici videlicet et civilis. ’ ’

s <1 It hath seemed good to the Holy Ghost and to us ’ Acts XV, 28. Thus
spoke St. Peter in the Council of Jerusalem.
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reason that certain laws of the Church have been established after the 
example of the Old Testament, e. g., the law of tithes.4

4) Often also it is called pontifical law (jus pontificium) to distin
guish it from civil law (the imperial or Caesarian law) ; to denote the 
highest authority in the Church, whence it emanates; and to show 
that even laws of inferior legislators depend to a certain degree upon 
the Sovereign Pontiff and that these laws may never deflect from 
pontifical laws.

5) It is commonly called ecclesiastical law (jus ecclesiasticum), be
cause it pertains to the Church, from which it proceeds; it treats of 
ecclesiastical persons and things, and tends to the same end as the 
Church.5

6) Lastly, it is ordinarily styled canon law (jus canonicum), be
cause it is a collection of canons. Canon (derived from the Greek 
Kavwv), means a rule, in a material  and moral sense. The original 
meaning of the word is a straight rod. In Apostolic times it signified 
the truths of Christianity as the authoritative standard of life, and 
also Christian doctrine in general.  Accordingly, it is easy to under
stand how the word xav&v later came to mean ecclesiastical legisla
tion which governed the conduct of Christians. Thus the Council of 
Nicaea applies the expression, kovuv cKK^TjaiaariKo^ to the collection of 
ecclesiastical laws referring to disciplinary matters.  The term Kavwv 
was contrasted with the word vo^os, the ordinances of the civil author
ities; in point of fact the Emperor Justinian, in Novel 137, seems to 
make a distinction between laws (leges) and canons. Ecclesiastical 
laws are called canons by Gratian: “An ecclesiastical constitution is

6

7

8

< Tithes were imposed in Lev. XXVIII, 30-33; Numbers XVIII, 21-28; Deuter. 
XIV, 22-29.

s See the Code of Canon Law, Canons 27, §1; 727, §2; 1043; 1133, §2; 1139, 
§1; 1513; 1926; 2364. The term ecclesiastical law occurs in an anonymous 
treatise, bearing the title De Singularitate Clericorum, which was published at 
Home between the years 363 and 375. Cf. A. Harnack, Jus ecclesiasticum, in 
Sitzungsherichte der preus—Akademie der Wissenschaften, Phil.-hist. Klasse, 
Berlin, 1903, I, p. 212 sqq. The Decretists indiscriminately call the legislation of 
the Church jus canonicum or jus ecclesiasticum. After the so-called Reformation 
of the sixteenth century many writers of the time, especially those embued with 
Protestantism and Liberalism, employed the term ecclesiastical law to denote those 
measures which the civil powers presumed to pass on ecclesiastical matters (cf. 
A. Bernareggi, Metodi e sistemi delle anticlie collezioni e del nuovo codice di 
diritto canonico, Monza, 1919, p. 91, nota 3.

• Cf. Pliny, Hist. Natur., 34, 8.
7 Cf. Galatians, VI, 16; Philippians, III, 16.
s Cf. W. Bright, The Canons of the First Four General Councils, Oxford, 1892, 

pp. 2-4, for the meaning of the term Kavuv as used in the first general Councils. 
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called a canon”; “Some canons are decrees of the Roman Pontiffs, 
while others are statutes decreed by the Councils” (Prooemium and 
c. 2, D. III). The Decretists commonly referred to ecclesiastical laws 
as canon law. At times, the term canons was applied to laws promul
gated by the Roman Pontiff for the Universal Church, to the exclusion 
of laws enacted by all other inferior legislators in the Church.8 9 The 
enactments of particular Councils and diocesan synods are not desig
nated by the term canons. The Fathers of the Council of Trent10 
and the Vatican Council designated definitions of dogmas by the term 
canons. The Code of Canon Law returns to the ancient custom of 
referring to disciplinary laws of the Church as canons.

8 Of this Pope Benedict XIV says: 11 It has now become the common usage, 
especially among the Doctors, to restrict the term canons to those Constitutions 
which bind the Universal Church, such as those which emanate from General 
Councils or from the Sovereign Pontiff. . . . However, when an Episcopal statute 
is confirmed by the Pope and is extended to the entire Church, it is properly called 
a canon, because the Pope has already made it his own.11 De Synodo Dioecesana, 
L. Ill, cap. 3, n. 3. Cf. also Fagnani, Commentaria in quinque libros decretalium,
Cologne, 1581, L. I, tom. 2, c. 1. Canonum statuta, n. 15 sqq.

io However, in the proem of its Decree on Reformation (Session XIV) dis
ciplinary decrees are called canons.

26. Definition of Canon Law. Canon Law may be defined as 
1 ‘the body of laws made by the lawful ecclesiastical authority for the 
government of the Church”.

The lawful ecclesiastical authority for the Universal Church is the 
Supreme Pontiff. All laws enacted by the Pope for the Universal 
Church constitute canon law (jus canonicum) in the strict sense. 
The term canon law, in the wide sense, is used to designate laws 
which Bishops and other inferior legislators are empowered to make 
for the government of their own territory. It is to be noted that 
canon law properly so-called is based on legal provisions which possess 
the nature of a true and perfect law, while canon law, understood in 
a wide sense, is composed of regulations which lack such qualities, such 
as precepts, sentences, dispensations, privileges, and the like. Thus in 
the Constitutions of various Chapters many regulations pertaining to 
the common law (jus commune) are found together with regulations 
which belong to statute law and indult law. Hence, canon law taken 
in this twofold sense may be found in such Constitutions.

Principal Divisions of Canon Law. Canon law may be divided into 
various branches:



44 Introduction to the Study

1) If we consider the subject matter of the law, we have public 
law (jus publicum) and private law (jus privatum). The same dis
tinction obtained in the Roman law (fr. 1, § 2, D. I, 2): “Public law 
regards the state of the Roman commonwealth; private law the in
terests of individuals; for some things are to the interest of the public, 
others regard private interests; public law regulates religious worship 
and civil administration.” Similarly, public ecclesiastical law directly 
concerns the constitution, the government and state of the ecclesias
tical society and determines the rights and duties of those possessing 
public ecclesiastical authority. Consequently, public law is the law 
of the Church as a perfect society. It is called constitutive law when 
it regards the legislative power of the Church.11 Private law, on the 
other hand, is the law which the Church has established for private 
persons. It is primarily concerned with regulations regarding the 
discipline and government of the individual members of the Church 
and it determines their rights and duties; hence it deals with estab
lished law.

2) As regards its form, we have the written law (jus scriptum) 
which comprises laws that have been committed to writing, or ex
pressly enacted and duly promulgated by the competent authority; 
and the unwritten law (jus non scriptum) existing outside the writ
ten law.12

3) If we consider its scope, we have the universal law and particular 
law (jus universale et particulare); general law and singular law (jus 
generale et singulare); common law and special law (jus commune et 
speciale). This threefold division of canon law may be reduced to 
one, namely, law binds either the Universal Church or some particular 
part of it. The reason for this division of canon law into three 
branches is to determine the diverse nature of its scope. For, by 
reason of territory, law may be either universal, or particular; by 
reason of the persons it embraces, it is called either general or special 
law; and lastly, if we consider its nature or character, it is termed 
common or special law. In other words, common law contains those 
laws which are of ordinary observance, while special law establishes 
favorable (privileges) or unfavorable exceptions to the common law.

11 Cf. C. Tarquini, Juris publici ecclesiastici institutiones, 1, I, n. 2; J. Soglia, 
Institutiones juris publici et privati, Bois-le-Duc, I, p. 9; F. Cavagnis, Institutiones 
juris publici ecclesiastici, Rome, 1906, I, pp. 8 and 10; A. Ottaviani, Institutiones 
juris publici ecclesiastici, Vol. I, nn. 3-7; Cappello, Summa juris publici ecclesiastici, 
n. 32; F. Solieri, Institutiones Juris Ecclesiastici, pars T, 1921.

12 Cf. Code of Canon Law, Book I, Title II, Custom”; see below, pp. 641 ff.44
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4) If we consider the element of time in the development of canon 
law, we have three epochs: from the foundation of the Church to the 
“Decretum” of Gratian (twelfth century); from the “Decretum” to 
the Council of Trent (1545-1563); from the Council of Trent to the 
Vatican Council, or rather to the Code of Canon Law. The law of 
these three epochs is styled respectively, the ancient, the new, and the 
recent law (jus antiquum, novum, novissimum). Present law (jus 
actuale) is the term given to the law of the Code.

5) Finally, we have Western Law (jus occidentale) which regards 
the Latin Church, and Oriental Law (jus orientale), the law of the 
Oriental Churches.13

13 Cf. our commentary on Canon 1 of the Code supra, pp. 446 ff., also the Catholic 
Encyclopedia, s. v. Law.

27. Canon Law as a Science. What is the science of canon law? 
Philosophy defines science in general as “the knowledge of things 
from their causes”. Accordingly, the object of the science of canon 
law is to study and to understand canon law itself, namely, the laws 
and canons of the Church. And this it does in no haphazard manner, 
since “to know the laws is not to observe their mere words, but their 
force and power” (Celsus, fr. 17, D. I, 3). Hence Cicero’s dictum, 
“we know only what we commit to memory”, has no application 
when used in reference to laws and the Code of Canon Law, taken in 
a mere material sense. On the contrary, the science of canon law 
reduces all ecclesiastical laws to a system of law; it comprehensively 
considers their connection one with the other, as well as their relation 
to certain other laws; it studies the source and development of canon 
law; it determines its underlying principles, it solves and settles vari
ous questions arid difficulties. In brief, the science of canon law is 
“the systematic and co-ordinated knowledge of ecclesiastical law”.

The science of canon law is a sacred and even a theological science,
a) by reason of the sources on which ecclesiastical authority is based;
b) by reason of the object, namely divine and ecclesiastical laws re
lating to the constitution, government and discipline of the Church, 
and also the rights and duties of the faithful; c) finally, by reason of 
the end, which is the government of the Church and the guidance of 
the faithful to sanctification and ultimately to life eternal. Moreover, 
up to the time of Gratian, canon law was taught in the school of 
Sacred Theology together with Sacred Scripture and Dogmatic The
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ology,14 and accordingly it has been called “theologia rectrix”, “theo
logia practica”, directive or practical theology.15

28. Cognate Sciences. We have noted that canon law was taught 
together with theology up to the twelfth century. Although they are 
closely connected, they differ in some respects. Canon law differs 
from dogmatic theology which, in accordance with revelation, treats 
of the truths of belief. For theology treats all things in their relation 
to God, either insofar as they are. God Himself  or are directed 
towards God as their origin or last end. Therefore God is the subject
matter of this science and from it we have the lex credendi. Canon 
law, moreover, differs from moral theology. For while both sciences 
treat of practical truths (agibilia), moral theology, as the science of 
what is lawful and tinlawful, inquires into the lawfulness or unlaw
fulness of man’s actions; but canon law treats of the actions of the 
faithful in their bearing on the social government of the Church, the 
lex agendi.

16

The science of canon law has a special connection (a) with Funda
mental Theology, particularly as regards the authority of the Church, 
the Roman Pontiffs and Bishops, for all these are fundamental matters 
in canon law; (b) with Dogmatic Theology, because the science of 
canon law accepts as principles and essential laws of the Church the 
truths of faith established by Dogmatic Theology; (c) with Moral 
Theology, which frequently treats of the same questions, but from a 
canonical point of view, e. g., matrimony and the obligations arising 
from ecclesiastical law; (d) with Moral Philosophy or Ethics, which 
is concerned with the first principles regarding human actions, and 
especially with special Ethics, sometimes called natural law; (e) and 
lastly, with legal sciences, because of the similarity of their subject
matter, community of principles, methods and terminology and also 
reciprocal influence. In point of fact, canon law belongs essentially 
to the legal sciences. However, we must not rank canon law as a

i* John Gratian, to whom the science of canon law largely owes its rise and 
splendor, was a Benedictine monk and professor at the University of Bologna in 
the middle of the twelfth century. His Decretum, a wonderful work, is a col
lection of canonical decrees, excerpts from the Fathers and from the Boman law.

is Cf. Nomenclator Litterarius (Hurter, Innsbruck, 1903-1911—5 vols.), where 
all the theologians are enumerated in chronological tables, together with those who 
cultivated the other sacred sciences. In this work moralists and canonists are 
placed together under the heading, “Theologia practica.”

1« We know that the unceasing, consuming quest of St. Thomas, Prince of 
Theologians, was: “What is God?”—(Summa, Part 1, q. I, art. 7, corp.). 
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mere human juristic science to he developed on naturalistic principles 
alone, since it draws largely from divine revelation.

29. The Relation between Canon Law, Roman Law and Ger
manic Law.

I. Roman Law and Canon Law.
The relations between the Roman law and Canon law may be con

sidered from two different viewpoints namely, the influence of Roman 
law on Canon law, and the influence of Canon law on Roman law. 
The two systems (of law) have mutually influenced each other.

Even before the Justinian codification, Canon law by reason of its 
Christian ethics and, to a less degree, by the legislation of (Church) 
Councils profoundly influenced Roman law. Many evidences of the 
influence of Christianity are found in the Corpus Juris Civilis. To 
cite but a few instances: it is more equitable that a debtor be not 
forced to sell his property under unfavorable circumstances merely to 
satisfy his creditor; one who thus sells at a disadvantageous price is 
permitted to exact some further payment from the buyer; a possessor 
malae fidei (even a thief) is given compensation for expenses he under
went in keeping the (stolen) property in good condition; in some 
cases the money accruing from fines is given to the poor; the 'bene
ficium competentiae is made broader in scope.

In particular almost every part of Roman private law has been 
influenced by Christianity. So widespread is the evidence of this in
fluence in the Corpus Juris Civilis that Professor Riccobono states16®: 
“Almost everything in the C. J. C. that is substantially new as com
pared with the laws worked out by the Roman jurists is the result 
of Christian ethics.”

On the other hand the Justinian law in particular largely influenced 
Canon law.

1) The reason for the influence exercised by the Roman system is 
at once apparent from the character and force of its law.

(a) Roman law was considered the common law of mankind, being 
universal in character. In other words, Roman law was a kind of 
universal law, and as such its influence was felt in all civilized legal 
systems. Accordingly, canon law was not unaffected by it. Hence the 
dictum of Benedict the Levite (ninth century): “Roman law is the 
mother of all human law.”

ioa Cf. S. Riccobono, La codificazione dell’imperatore Giustiniano, Milano, Vita e 
Pensiero 1934; Idem, L’influenza del Cristianesimo..., Scientia, 1909, Vol. V, 
19, 1.
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(b) The Roman Empire and Rome had a certain element of sacred
ness and holiness, for the science of religion was closely connected 
with the science of law.  The Church rightly recognized the pre
dominant influence of Roman-law principles on canon law, and to a 
certain degree sanctioned them. Thus the terms sacred and most holy 
were applied to Roman laws. Pope Nicholas I (858-867) calls them 
venerable laws (1, C. XXX, 3). Moreover, the Church promoted 
their study: Pope Innocent IV ordered the study of Roman and 
canon law in Rome; Pope Boniface VIII commanded that civil law 
be taught in the University of Rome; and Popes Lucius III and 
Gregory IX openly declared that just as civil law does not disdain 
to imitate canon law, so too, canon law is helped by civil law.

17

18
(e) The Church, owing particularly to the authority she enjoyed 

with rulers and nations, had to elaborate a system of law, and seeing 
that certain provisions of Roman law were well suited to her interests, 
these she adopted and canonized. This was especially evident with 
respect to the Roman-law regulations relating to judiciary actions and 
particularly to civil as distinguished from criminal procedure. Ac
cordingly, canon law borrowed from Roman law the expressions: 
citation (citatio'), joining of issue (contestatio litis), definitive sen
tence (sententia definitiva), interlocutory sentence (sententia inter- 
locutoria), a matter adjudged (res judicata), appeal (appellatio). 
The legislation of Tit. XXXII, Book V, Decretals of Pope Gregory IX, 
De novi operis nunciatione, is Roman law (from the Digest). So too, 
the Church took over from the Roman law the matrimonial impedi
ment of adoption.1811

Regarding the adoption or canonization of Roman law by the 
Church, Pope Benedict XIV (1740-1758), sometimes called the 
Canonist Pope, issued certain regulations which we summarize as 
follows: Provisions of Roman law that have been expressly approved 
by the Church' may and should be adduced in ecclesiastical legislation, 
but not those which the Church has expressly reprobated. At times, 
it will be useful and praiseworthy to adduce certain other provisions 
of Roman law which the Church has neither expressly approved nor

it On this point, cf. Bohm’s Institutes of Roman Law, p. 88.
1« Cf. cap. 1, X, V. 32.
isa Cf. Benedict XIV, De Synodo Dioec., book IX, chap. 10, nn. 3-5—Pope 

Benedict sets forth the various modes of adoption employed in civil law: among 
the Bomans it was effected in two ways: before the Magistrate {adoptio), or by 
permission of the Emperor (adrogatio); among the Goths, by touching the beard; 
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condemned.10 As a result of this, collections of Roman law were drawn 
up at times for ecclesiastical use, e. g., “the Lex Romana canonice 
compta”, (i. e., ordinata or composita), a collection of Roman laws 
made in Italy in the ninth century, comprising those enactments of 
the Roman law, and especially of the Justinian Code, which were of 
special import to the Church.20 So, too, for the same reason Huguc- 
cio21 could say: “All are bound to live in accordance with the Roman 
laws, at least those laws which the Church has approved.”

(d) From the very beginning the Church adopted and followed the 
principles of Roman law when such principles were not at variance 
with the divine law. Thus the Church rejected the ordinances and 
decrees of the Roman Emperors which regarded religion, since she in 
no respect acknowledged them as high priests in matters concerning 
the Church. The gradual result of this attitude of the Church was 
that the Roman Emperors who professed Christianity dropped the 
title of pontifex maximus. This was certainly true of Theodosius the 
Great (379-395), and perhaps of Gratian (375-383).

2) However, with respect to the influence of Christianity or Canon 
law on Roman law, it is to be noted that the Church by her own 
legislation greatly tempered the rigor of Roman law; in many in
stances she made Roman law harmonize with the doctrine and pre
cepts of the Christian religion. Thus the Church, by means of the 
law of universal charity, removed from Roman law its harsher fea
tures, with much’of its unjust legislation, and changed it consider
ably in other respects by a more extensive employment of equity.22

The following examples prove the above statement:
(a) Prescription. The Roman law admitted the right of prescrip

tion in favor of him who had been in good faith only at the beginning 
of the possession (cf. 1. unic., § 3, Cod. de usucap. VII, 31; 1. 10, D. 
XLI, 3). The Church on the authority of St. Paul’s doctrine, “All 
that is not of faith is sin”,  requires good faith in him who pre-23
among the Franks, by cutting the beard: among Christians, by cutting the hair, 
etc. The Church with certain modifications made bhe Boman law of adoption her 
own. Cf. Cath. Encyclopedia, a.v. Adoption-, also c. 1, C. XXX, qu. 3, in Corp. 
Jut. Can.

io De Synodo Dioecesana, lib. IX, cap. 10, n. 1.
20 Cf. The Catholic Encyclopedia, a. v. Law.
21 Huguccio, Hugh of Pisa, prince of the Glossators of the Decretum of Gratian, 

born at Pisa, date unknown, died in 1210.
22 C. (7. 31), 1, 3; D. (4/1. 10), 4, pr.
23 Epistle to the Romans, XIV, 23. Cf. also Canon 1512 of the Code of Canon 

Law.
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scribed for all the time of his possession (2. 20, X, 11,26). A remark
able innovation in the theory and practice of justice and right!

(b) Conjugal Fidelity. The Roman law did not apply the same 
standard to husband and wife, since it did not regard intercourse 
between a married man and an unmarried woman as adultery (c. 
(9.9), 1, 2). The Church, on the contrary, according to the pronounce-’ 
ment of St. Paul,  The wife hath not power of her own body, but the 
husband. And in like manner the husband also hath not power of his 
own body, but the wife” (I Corinthians VII, 3, 4), obliges both spouses 
to observe conjugal fidelity; so, too, the Fathers of the Church openly 
deplore and inveigh against the license of the Roman law. Salutary 
influence on families and nations!24

41

(c) Divorce. The Roman law permitted, in certain instances, 
divorce. The Church on the contrary renews the precept of Christ: 
“What therefore God hath joined together let no man put asunder” 
(St. Matthew XIX, 6). Influence on the unity and sanctity of 
marriage!

(d) Moreover* the foetus was in many instances considered a part 
of the mother, with all the effects consequent upon the Roman laws 
and pagan principles. Christianity, on the contrary, defends the 
personality, the life, and the rights of the unborn child and erects into 
a rule the maxim that the unborn child is to be considered as already 
born (nasciturtis pro jam nato habetur) .24a

The influence of Christianity extended the rule of the pretorian law 
in the institution of the negotiorum gestio and condictiones, according 
protection to those who might be in the wrong, even to the thief and 
the usurper; and this out of pity and that disregard of temporal goods 
which every Christian should manifest. The profligate, also, must 
have his due (suum). Influence on the rights of human liberty!

(e) Slavery. The Church, while unable immediately to abolish 
slavery, did much to lessen its horrors (c. 1, 8, C. XXIX, qu. 2; c. 1, 
X. IV, 9). Influence on civilization and also on the rights of human 
liberty!26

24 It is to be noted that St. Mark (X, 11-12) quoting our Blessed Saviour, says 
that the erring husband sins against his wife, “committeth adultery against her,” 
a direct contradiction of the Roman law. The Church of Christ has ever been 
a champion of the rights of women.

24a Cf. Melchior Roberti, nasciturus pro jam nato "habetur nelle fonti cristiane 
primitive in Cristianesimo e Diritto Romano, published in 4 * Vita e Pensiero, ’ ’ 
Milan, 1935.

25 Cf. Talamo, Il concetto. della schiavitu da Aristotele ai dottori scholastici, 
Rome, 1908.
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(f) The Jus Gentium. The Church defended a. universal brother
hood so that not only civilized peoples might enjoy this law, but all 
peoples, including the barbarians.

The Penal law. The Church desired not so much the punishment 
of offenders as their reformation. Accordingly, in this way the 
Church gave refinement and perfection to Roman law.26

This nexus between the Roman law and canon law shows that the 
study of Roman laws is necessary, and also serves in forming the 
legal instinct.27 For this reason, at least the elements or institutes of 
Roman law have always been taught in the Roman universities; and 
the Athenaeum of the Roman Pontifical Seminary28 by the Constitu
tions Ad piam doctamque and Cum R. Pontificis (1853) had its for
mer privileges confirmed, and acquired a faculty of canon and civil 
law.29

II. The Germanic Latv and Canon Law. The Church never accepted 
the Germanic laws or laws of barbarian tribes in general as supple
mentary sources of her law. However, she did borrow certain pro
visions from the Germanic law and accommodated them to the law of 
the Church, in a certain sense canonizing them. Some of these are 
very well known, namely, those that introduced certain great innova
tions: method of computing the degrees of consanguinity (Canon 96 
states: In the direct line there are as many degrees as there are gen-

20 So too Christian thought, through the agency of the Roman Pontiffs, mitigated 
the Roman-law measures taken against heretics. Cf. Vacandard, Influence du 
droit canonique et renaissance du droit romaine: de Gratien a Innocent Illy chap. 
IV, Paris, 1907; also our History of the Sources of Canon Law in another part 
of this work.

27 Hence, the Code, for example, requires that the judges of the Sacred Roman 
Rota have the degree of Doctor of Civil and Canon Law (Can. 159®, § 2).

28 The Seminario Romano was established in 1565; in 1774 a faculty of theology 
<and philosophy was added; in 1824 it was transferred to S. Apollinare. Now at 
S. Apollinare there is only the faculty of Canon and Civil Law.

20 As to the nexus between canon law and Roman law, ef. Reiffenstuel, Jus Canon, 
vniv., I, Proem. p. XI, nn. 193 seq.; Doujat, Praenotiones canon., Book I, chap. 3, 
n., 2; Walter-Gerlach, Lehrbuch des Kirchenrechts, Book VII (Von dem Einfluss 
der ‘Kirche auf die weltlichen. Rechte); Benedict XIV, De Synodo Dioecesana, 
Book IX, Chapters 11 and 12. With respect' to the relations of Boman law and 
the Code of Canon Law, ef. Boucaud, Le Code de Benoit XV et le droit romain, in 
“Cronique sociale de .France”, 1919; Cristianesimo e Diritto Romano, Vita e 
Pensiero, Milan, 1935. Today profound study has been given to the question of 
Christian influence on Roman law. A work of great value and much interesting 
information is Cristianesimo e Diritto Romano, published by the Catholic Uni
versity of Milan, in 1935. The volume contains various studies of the question 
by M. Roberti, E. Bussi, and G. Vismara. 
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erations, or as many degrees as there are persons, not counting the 
stipes or ancestral head; in the collateral lines there are as many de
grees as there are generations in one line if the distance from the 
common parent or ancestor is equal; if the distance is not equal, there 
are as many degrees as there are generations in the longer line); and 
the principle of territoriality (the territorial effect of law was peculiar 
to the feudal system of the Germans, whereas the Romans considered 
its personal effect, the principle of personality ;30 accordingly, we 
have the principle established by Pope Boniface VIII: “Outside his 
territory a ruler is disobeyed with impunity” (c. 2, I, 2 in VI°), 
which is embodied in the Code of Canon Law, for Canon 8, § 2 de
clares: Laws are presumed not to be personal but territorial, unless 
the law indicates that it is a personal law. Likewise the juramentum 
credulitatis takes its origin from the Germanic law and forms a new 
juridic institute, as is evident from the Code (Canons 1829-1836).

The Germanic peoples such as the Goths, Burgundians, Vandals 
(who were infected with the Arian heresy), and the Longobards 
(almost all were pagans), from the very beginning were not only out
side of but inimical to the Church (they have been referred to as a 
most infamous people); a condition of affairs that made the exercise 
of reciprocal influence very difficult. Later, however, some of these 
peoples, in particular the Franks under King Clovis (496), after they 
had conquered the Alamanni during the so-called Battle of Tolbiac 
(Zulpich), embraced the Catholic religion. It was principally due to 
these conversions that the Church was able to exercise her influence 
on Germanic law, which from day to day came to harmonize more 
and more with the standard of Christian legislation. Moreover, in the 
Germanic kingdoms, the Church, clergy, and Roman subjects-were 
allowed to follow the Roman law; a concession that caused the Ger
manic peoples to make their own laws conform with the spirit of 
Christianity. These laws are contained in the Germanic compilations 
of law: the “Lex Salica” (Law of the Salic Franks, dating possibly 
from the fifth century), which is said to have been revised under 
Charlemagne; the “Lex Ripuaria” (Law of the Ripuarian Franks, 
dating from the first half of the sixth century); the “Lex Burgun
diorum”, known also as “Papianus”, or “Liber Papiani” (belong
ing also to the first half of the sixth century and compiled by the 
authority of King Gundobad, d. 516); the “Lex Allamanorum” (Law

so Thus Saint Paul before Festus was able to claim his Boman citizenship and 
*‘ to appeal to Caesar. ’ ’ Acts, XXV.
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of the Allamani, in the middle of the sixth century); the “Lex Visi- 
gotliorum” (compiled in the year 506 by the authority of Alarie II); 
the “Leges Longobardicae” (sometimes called the “Leges Lango- 
bardicae” or the “Edictum Longobardorum”, dating from King 
Rothar (643) to King Aistulf, 750-754). Subsequently, the capitu
laries of the Kings of the Germans and the Franks were added to 
these laws. They are concerned explicitly with religious and ecclesi
astical matters.

The influence of the Church is especially potent and evident in the 
“Leges Longobardicae”; Kings Rothar, Luitprand and Aistulf de
clared that “The heart of a king is in God’s hand”; they put down 
many popular superstitions that were at variance with Christian prin
ciples (e. g., they suppressed the soothsayers); they instilled Christian 
influences into their legislation oip. espousals and marriage.81 In this 
connection it is fitting to note that Pope Gregory the Great did much 
to imbue the Longobard people with the spirit of Christianity.

The principles of Christianity influenced the Germanic law, as well 
as Roman law, in the administration of justice regarding criminals 
and prisoners. For the reason that the barbarian society was nothing 
more than a number of individuals banded together, the punishment 
of offenses was a personal matter. The rulers meted out punishment 
only when there was a question of offenses against the whole com
munity. Thus we have the faida (meaning open and deadly hostility; 
deadly feud);32 the “composition” (quidrigilerum, wehrgeld) ;83 
“the trial by combat” particularly, and “the trial by ordeal”, or 
“judgments of God”.

The Church strenuously opposed these superstitious practices and 
injustices: she defended the calumniated, protected the oppressed,

81 On this point it will be helpful to consult: B. De Morcono, De differentiis 
inter ius Longobardorum et ius romanorum, Naples, 1912; Bethmann-Hollweg, Der 
Germanisch-romanische Civilprogress im Mittel Alter, I, 321 seqq., Rome, 1868; 
Calisse, Diritto ecclesiastico e Diritto Longobardo, Rome, 1888; Ambrosini, Dw- 
posizioni di ultima volontd -fiduciarie nel Diritto Germanico, canonico e comune,. 
“The Athenaeum”, Rome, 1917.

»2According to Black’s Law Dictionary (p. 478), the word designated the- 
enmity between the family of a murdered man and that of his murderer (to the 
seventh degree of relationship), which was recognized, among the Teutonic peoples,, 
as justification for vengeance taken by anyone of the former upon any one of the 
latter. It is also called sanguinary vengeance.

8s < < Composition ’ ’ was the name given to a sum of money paid, as satisfaction 
for a wrong or personal injury, to the person harmed, or to his family if he died, 
by the aggressor. It was originally made by mutual agreement of the parties but 
afterwards established by law and took the place of private physical vengeance. 
Black’s Law Dictionary, p. 234. 
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offered to the persecuted an asylum in the churches. She made no 
distinction between Jew and Greek, freemen and slaves, laying, by her 
legislation, the juridic foundation of human punishment. It will 
suffice to give here the words of the “Decretum”: “A judge inflicts 
punishment not from pleasure at the unhappiness of another, which 
is evil for evil, but from love of justice, which is the just for the un
just, good for evil.”34 The Church, in the face of the tremendous 
difficulties then obtaining, was unable to accomplish a complete re
form immediately; and so with the consolidation of the feudal system 
between the ninth and twelfth centuries, there obtained the “justitia 
dominicalis” which was always cruel and avaricious. Then, too, with 
the renaissance of the study of Roman law (from the twelfth century) 
the political element of punishment was revived; whence the rigor of 
absolutism and cruelty in punishments.

In the middle of the eighteenth century Cesare Beccaria published 
his work, Dei Delitti e deUe Pene (Crime and Punishment—1764), 
which, although condemned by the ecclesiastical and civil authorities 
for doctrinal reasons, set forth in a better and more complete light the 
fact of social punishment. The correct principles on this point were 
given definite form, especially by Carrara, Canonico and Pessina, by 
means of the so-called “theoria juridica”, wherein Christian principles 
predominate.85 However, at all times and under every prevailing 
social system, the Church by means of the Gospel precepts, the law 
of charity and her Apostolic labors opposed cruelty, tempered and 
suppressed injustice of every kind, clearly pointing out the paths that 
lead to justice.86

30. The Excellence of the Science of Canon Law. The science 
of canon law is preeminent for the following reasons: (a) Its prin
ciples are certain, for they are founded on reason, and more particu
larly on divine revelation; (b) its laws (subject-matter) are holy 
ordinances, for they conform to faith and reason; and since they give 
a light of right judgment and a rule of correct conduct, they are pro
ductive of peace, that precious peace spoken of by the Psalmist:81

m C. 1, C. XXIII, q. 3.
»5 Latini, Juris Criminalis Philosophici Summa Lineamenta, 1924.
86 Cf. chap. Admonere te, addressed to Aistulf, who had murdered his wife, 

3. C. XXXIII, q. 2.
st Psalm 118, *4 Blessed are the undefiled in the way’ ’, should be regarded as a 

psalm in praise of the law of God, which receives various names; law, way, word, 
justification, command, judgment, testimonies, etc. In each of the 176 verses of 
this Psalm, with one exception, the law of God is mentioned.
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“Much peace have they that love Thy law.” Moreover, they enjoy a 
very special, prerogative, the note of universality, for the reason that 
they emanate from the Church, which is Catholic or universal: it is 
the one Code that has the same force in the whole world. Finally, 
the object of the science of canon law is the government of the 
Church, the salvation of souls (the supreme law), and the attainment 
of eternal life, whereas other systems of law stop with the natural 
order and seek for their subjects a temporal good only. To the science 
of canon law may well be applied the words of the prophet Daniel 
(XII, 3): “But they that are learned shall shine as the brightness of 
the firmament: and they that instruct many to justice as stars for all 
eternity”; and Proverbs VI, 23: “Because the commandment is a 
lamp, and the law a light, and reproofs of instruction are the way 
of life.”

Canonical science, or the study of canon law, is necessary. It is 
necessary for the Church, where the canonist ought always to excel in 
the matter of administering justice, interpreting laws and making 
new ones (if need arises), as well as defending the rights and liberty 
of the Church. It is necessary for the prelates of the Church and the 
heads of the various ecclesiastical Curiae; and also for priests having 
the care of souls, and indeed for all priests, since every priest should 
know what his rights, duties and privileges are, for his own advan
tage and that of others. In this connection the words of Saint Paul 
are applicable: “But if any man know not, he shall not be known.”38 
Accordingly, the Councils, the Fathers of the Church, the Supreme 
Pontiffs and the sacred canons highly recommend the study of canon 
law. It will suffice to quote the words of Pope Celestine I (413-432): 
“No priest may be ignorant of the canons”;39 and those of Pope St. 
Leo I: “If ignorance is hardly tolerable in laymen, how much more 
s.o in those who are over them; such ignorance is inexcusable and 
unpardonable.” On this point Pirhing observes: “However like iron 
this work (the study of canon law) may appear in its difficulty, it is 
like gold in its advantages. ’ ’40 Pope Pius IX in his Encyclical Letter, 
Inter multiplices, dated 21 March, 1853, and addressed to the Bishops 
of France; and Pope Leo XIII in his Encyclical Letter of 22 August, 
1886 to the Bishops of Hungary, in solemn terms advocate solid 
canonical science. If it is fitting that every citizen should know the

‘ 38 1 Cor. XIV, 38.
89 C. 4, D. XXXVIII.
40 Epiat. dedic. tom. I.
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law of his country, surely clerics should possess an extensive knowl
edge of ecclesiastical laws, since the words of Ulpian are more appli
cable to them: “We observe justice and practice the art of equity” 
(1, § 1, D. I, § l).41 The practical rule which Maldonatus (d. 1583) 
gave to his students at Paris for the correct method of studying the
ology may be applied to the study of canon law: ‘ ‘ Listen to the pro
fessor, repeat, discuss, read and write.” It should always be remem
bered that vitae discimus, “we learn for life”. The use of some 
book seems necessary as a help or guide to the study of canon law, 
for “Haurit aquam cribro qui discere vult sine libro”, the attempt 
to learn without a book is like trying to carry water in a sieve. 
Today the indispensable book for canonical studies is the Code of 
Canon Law.

41 Thus Canon 336 ordains that the Bishops must urge the observance of the 
laws of the Church; and Canon 129 declares “after their ordination to the priest
hood, clerics must not neglect study, especially that of the sacred sciences; and, 
in the sacred sciences, they must always follow the sound doctrines handed down 
by the Fathers and commonly accepted by the Church, avoiding profane novelties 
of expression and what is falsely called scientific. ’9 Cf. Encyclical Letter, Depute 
le jour, of Pope Leo XIII under date of 8 September, 1889 and addressed to the 
Bishops of France; also Manenti, Concetto ed importanza dello studio del Diritto 
Canonico.

42 st. Thomas in the Summa employs this method. First he sets forth various 
objections, e. g., “it seems that prudence is not a virtue”; then, in the body of the 
article he states the doctrine on the question, e. g., “I answer that, etc.99 At the 
end he answers the objections stated in the beginning of the article. It will be 
helpful to read in the Decretals of Gregory IX, 2,‘ X. IV, 17; c. 1, 2, 4, 5, X, III, 
6, with respect to this matter.

31. The Method of Teaching and Studying Canon Law. (a) 
The Scholastic method of interpretation, from the beginning, passed 
over from the philosophical schools to the schools of law. First, a law 
or a chapter of the Decretals was read. Then from this reading a 
practical case was made. Then objections regarding the case were set 
forth, followed by the exposition of doctrine or principles. The ob
jections were answered at the end. This was the Scholastic method 
(the casuistic, practical method) which Gratian and his disciples em
ployed. In the ecclesiastical forum and in the pastoral ministry this 
mode of interpretation still obtains.42

(b) The systematic method (sometimes called the logical or method
ical, or philosophical method) reduces all laws and canons to a system
atic body. It consists in setting forth general notions, in giving defini
tions and divisions according to the various subjects treated, and in 
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expounding all canonical doctrine by means of premise, conclusion, 
etc. In particular, canonist authors of “Institutiones” or manuals 
of canon law, and the schools have followed and still follow the sys
tematic method.

(c) The historical method to a large extent has for its object the 
exposition of the source and development of every ecclesiastical insti
tute, the better to portray the actual state of canon-law. Antonius 
Augustinus (d. 1586), Thomassinus (d. 1695), Pr. Lambertini (d. 
1758) and Devoti (d. 1820) followed this method.

(d) Finally, the exegetical (or analytic) method carefully inter
prets existing laws or the text of the canons, and by glosses, annota
tions and commentaries shows the true meaning of each law. This 
accurate interpretation does not exclude instruction regarding pre
liminary ideas, definitions and divisions. This method is employed in 
the Athenaeum of S. Apollinaris for the entire law course (three years 
for Canon Law, and four years for both Canon Law and Civil Law), 
since this school must be a schola textus. Pope Benedict XV 
in a letter to the Patriarch of Venice, Cardinal La Fontaine,  de
clares: “We decree that in future you shall teach the study of Canon 
Law, by explaining the Code, step by step, just as it is drawn up, 
making this explanation consist in a verbal commentary. Nor will 
We give Our approval to any teacher of Canon Law who, by departing 
from this method, shows himself too inclined to follow his own method; 
and thereby involves his students in perplexities and difficulties, after 
having led them away from the more simple method of study.”

48

It is to be noted that the above method does not exclude the sys
tematic method of exposition, since the Code itself follows a rational 
order. Moreover practical cases in canon law should not be omitted 
from the commentary on the canons, especially where the Sacred 
Congregations have issued a particular response; and accordingly 
there are occasions when we will employ the practical method of ex
position. Lastly, a decree of the Sacred Congregation of Seminaries 
and Universities, 7 August, 1917, which determines the method of 
teaching and explanation of the new Code of Canon Law in all eccle
siastical schools, declares how the historical method must be used 
in conjunction with the analytical method. The decree declares: 
“Whereas our Holy Father, Pope Benedict XV, has decreed that the 
new Code of Canon Law shall have force for the entire Latin Church

<8 July 16, 1917, in A. A. S., IX, 381 f. This is a letter of thanks for the letter 
of congratulation which Cardinal La Eontaine and the doctors of the school of 
law had sent the Pope on the occasion of the promulgation of the Code of Canon 
Law.
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beginning with the Feast of Pentecost of next year, 1918, obviously 
from that day the Code will be the authentic and the sole source of 
canon law, and that therefore it alone shall be used not only in deter
mining the discipline of the Church, but in judiciary matters and in 
ecclesiastical schools also. Everyone therefore can see how necessary 
it is, especially for clerics, that the Code be thoroughly known and 
clearly understood.

“Hence, this Sacred Congregation, to provide, in accordance with 
its office, for the proper instruction of students in a matter of such 
moment, enjoins and commands all universities and schools of canon 
law, which, according to Canon 256, § 1 are subject to this Sacred 
Congregation, that in the schola textus, as it has been aptly called, 
where a full and complete course in canon law is given, this subject 
shall be so taught that the students are led by the hand, as it were, to 
a knowledge and understanding of the Code, by having its subject
matter explained not only synthetically, but also with an accurate 
analysis of every canon. In other words, the teacher of canon law 
must diligently interpret each canon, by religiously following the 
order of the Code itself according to its division of titles and chapters. 
However, the teacher before beginning the explanation of any juridic 
institute, should suitably set forth its origin, and what developments, 
changes, and vicissitudes it has undergone in the course of time, that 
the students may acquire a more complete knowledge of law.

“For the rest, the students will require no book other than the 
Code; however, if the professor of canon law deems it advisable that 
the students use some other book, he must remember that the order of 
the Code is not to be adapted , to the order of this book, but vice 
versa.’ ’

The same Congregation issued (31 October, 1918) the following de
cree regarding examination for degrees in canon law: “Upon the 
promulgation of the Code of Canon Law the Sacred Congregation of 
Seminaries and Universities, by letter of 7 August of last year (1917), 
prescribed the. method to be followed in the future by Pontifical In
stitutes with regard to the teaching of law. But, that the examina
tions which are held for academic degrees may be in keeping with 
this method, the above Congregation lays down the following rules 
and regulations for examinations in canon law:

“I. Since the Code of Canon Law must be used as the text-book of 
canon law in schools, the matter for examination should be the very 
canons of the Code,- either all the canons or a part thereof, according 
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to the different degrees concerned, without any list of theses, or sum
maries of the teaching contained in the canons.

“IL The candidates for academic degrees shall give the exegesis or 
interpretation of the canons just as they are in the Code, either taken 
singly or in conjunction with others.

“III. The candidates shall know thoroughly not only how to inter
pret and explain individual canons, as the degree in question requires, 
but shall give also proof of their knowledge regarding the origin, 
development, and history of each juridie institute.

“These same laws our Holy Father, Pope Benedict XV, has ratified 
and confirmed, and has ordered that they are to be observed in all 
Athenaea or Universities and Schools, which by command of the Code 
(Can. 256, § 1) are subject to this Sacred Congregation, beginning 
with the scholastic year which will open shortly; all things to the 
contrary notwithstanding.”

To the question whether the law of the Encyclical Pascendi (8 
September, 1907) is still in force (namely, that no one shall be given 
in future the degree of doctor in theology or canon law unless he 
has made the prescribed course in scholastic philosophy, and that 
otherwise the conferring of the degree is null and void), the Sacred 
Congregation of Seminaries and Universities answered in the affirma
tive (29 April, 1927, A. A. S., XIX, 194). The Constitution, Deus 
Scientiarum Dominus, is confirmatory. Article 25, 1°, c. Normae 
Generales ordains that clerics cannot be enrolled in Catholic Uni
versities for academic degrees in Canon Law unless they have com
pleted the course in Philosophy and Theology as prescribed by Canon 
1365 of the Code. However, as regards laymen desiring to study 
canon law and to obtain the doctor’s degree, it was declared that they 
may be admitted though they have not taken the two years’ course 
of philosophy (Sacred Congregation of Seminaries and Universities, 
11 April, 1928; A. A. 8., XX, 157).44

The Apostolic Constitution on Catholic Universities45 Deus Scien
tiarum Dominus, gives the rules that are to be followed by all Catholic 
universities and by the Catholic faculties at universities which are not, 
strictly speaking, ecclesiastical universities. For example, the third 
title of these rules, under the letter b, declares that both the history 
and text of ecclesiastical laws and their nexus one with the other shall 
be explained scientifically by the teachers of canon law.

« Woywood, Canonical Decisions of the Holy See, p. 115.
<5 A. A. S., 1 July, 193-1. Cf, Apollinaris, April-June, 1931, p. 223.



CHAPTER III 

The Sources of Canon Law

I
WHAT IS A SOURCE IN LAW? GENERAL DIVISION OF SOURCES

32. The Latin term fons1 (fount), in its proper sense, denotes a 
natural spring or source of water. A source or fountain means that 
from which something takes its origin. By the expression sources 
(fontes) of canon law we mean, therefore, the origins from which 
canon law derives its authority and judicial force. Just as Theology 
has its tractate on theological sources (De locis theologicis), which 
shows where the material for the exposition and defense of the truths 
of faith is to be found, and from which it is drawn, so we too must 
indicate briefly what the sources of canon law are, namely, those 
storehouses, as it were, where canonical laws are found and take their 
beginning. Formerly, these were called the beginnings or origins.2

33. The general division of the sources is twofold:
I. (a) the fontes existentiae of canon law or lawgivers, (b) The 

fontes essentiae or the various kinds of laws. The fontes existentiae 
and the fontes essentiae form the constituent sources of the law. (c) 
The fontes cognitionis (indicative sources) or legislative texts which 
contain the law of the Church; they point out where laws are to be 
found, or they transmit laws.

II. To the above primary sources of canon law are to be added 
the following secondary sources: (d) the fontes exemplares (exem
plar sources), (e) the fontes suppletorii (supplementary sources),
(f) the fontes interpretationis (sources of interpretation), and (g) 
the fontes adminiculares (auxiliary sources).

The Fontes Existentiae.9 These sources are the formal’causes of 
the existence of a law, i. e., the authors of laws, the lawmakers, namely, 
Christ, the Apostles, the Roman Pontiffs, the Councils, the Bishops, 
the Sacred Congregations, the Ordinaries and others.

1 From the Latin fundo meaning to pour, Fons signifies a fountain-head, source, 
origin, cause.

2 Cf. Scherer, Hdb. d. Kirchr., I, p. 9. I; Wernz, Jus Decr.f I, N. 78. II; Fonck, 
Wissenschaft, Arbeiten, Chap. 12, beginning.

s From the Latin existo—from the particle ex and the verb sisto—ex, namely 
the sources from which the laws receive their being. Cf. Soglia-Vechiotti, Inst. 
Jut. Pub. et Priv. Eccl., § 14.

(60)
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The Fontes Essentiae are the laws themselves, the body of laws or 
the various classes of laws. They are the precepts of the natural and 
the positive divine law, the Apostolic laws, the Decretals of the Roman 
Pontiffs, the canons and decrees of the Councils, traditions, customs, 
et cetera.

The Fontes Cognitionis. These sources are the principles, docu
ments and texts, whence a knowledge of or acquaintance with the law 
is obtained, namely, various codes, canonical collections, books, or in 
one word, the topics of law.4 They are Sacred Scripture, Tradition, 
collections of Decretals and of Councils, Bullaria, Acts of the Roman 
Pontiffs, Concordats, et cetera. Some authors refer to the fontes cog
noscendi as depositories, because there we find collected the law of the 
Church. However, the term depositories does not meet with universal 
approval, and indeed seems to be a philological monstrosity, since it 
is the property of a source (fons) to put forth or to send out, while, 
on the contrary, a depository takes in and retains. The fontes exist- 
endi and the fontes essendi are both referred to as constituent sources 
of the law, since they constitute law with respect to its being, the 
fontes existendi in the matter of the existence of law, and the fontes 
essendi as regards its essence.

The Fontes exemplares (exemplar sources) of canon law are prin
ciples or laws of another character which the Church used as a model 
in establishing certain of her laws. These sources are also called the 
material sources of canon law, since from these the Church took 
material for ecclesiastical laws, e. g., the Mosaic legislation, the Roman 
law, the Germanic law, insofar as they assisted in the framing of 
canonical laws.

The Fontes suppletorii (supplementary sources) are the principles 
which the Church adopts for supplying what is wanting in her own 
legislation. Formerly, the writings of the Fathers and the Roman 
law were regarded as supplementary sources of Church law. It is 
absolutely necessary that the Church herself determine what these 
sources are, for we cannot regard as supplementary sources of Church 
law any other systems of law or outside authority which the Church 
has not recognized: for where there is no law, there is no obligation. 
Today this matter is provided for in Canon 20; its commentary is to 
be found in another part of this work.

* From the Greek rdn-o;, a place; ol r6iroi Is the name given to the sources from 
which rhetoricians draw arguments. Toirzxd (Topicorum libri octo) is the title 
of a work of Aristotle on the sources of probable arguments.
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The Fontes interpretationis (sources of interpretation) are the 
principles and the means which enable us to interpret law. Among 
these are to be reckoned interpreters of law, expert canonists or 
doctors, commentators, and especially the ancient legislation. On this 
point Canon, 6, 2° declares: “Those Canons which re-state former laws 
in their entirety must be interpreted in accordance with the old law, 
and hence the interpretations accepted by approved authors are to be 
followed in the interpretation of these laws of the Code. ’ ’

The Fontes adminiculares (auxiliary sources) are those sources 
which are helpful in the study of canon law. The subsidiary sciences 
and everything that has any bearing on canon law can furnish this 
aid. In other words, in some particular question of canon law (e. g., 
why is the number of holydays in certain countries less than the 
number prescribed by the Code, or how did civil rulers acquire the 
right of presentation in the matter of conferring benefices?) we can 
make use of historical arguments in order to aid or give support to 
our juridic arguments, thereby corroborating them and making them 
more conclusive.

34. Sources of the law, with respect to their nature (or character) 
and form, are classified as follows: The sources of divine law and the 
sources of human law, according as they have God for their author, 
or man; and the sources of the written and the unwritten law; an 
obvious distinction.

If we proceed from the nature or character of the sources, we must 
treat of the following three kinds of sources of the law:

I. The sources of divine law.
II. The sources of human-ecclesiastical law.

III. The sources of unwritten law.

Note: Since it has been decreed that the Code is the sole source of 
canon law, it seems altogether superfluous on our part to inquire now 
as to whether there are any other sources of canon law. However, 
such inquiry is necessary, because the term source is taken in various 
senses; and for the following reasons: to examine into the intimate 
nature of ecclesiastical laws, namely, in order to know the exact in
terpretation of the Code and that we may see from what sources can
onical legislation has been compiled; and to determine what influence 
the various sources have exercised on Church law and what sources 
really had a part in the framing of new laws.
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II
35. The Sources of Divine Law in Regard to Canon Law.5 There 

are three sources of divine law: (1) The Natural Law; (2) The Old 
Testament; (3) The New Testament.

36. (1) The Natural Law as a Source of Canon Law. Viewed 
strictly, the natural law is a source of canon law when there is a ques
tion of those laws which have proceeded from the natural law into 
canon law. Thus, e. g., the impediment of antecedent and perpetual 
impotence arises from the natural law, and canon law has constituted 
it a universal law of the Church.® In like manner, by virtue of the 
natural law the Church decrees that only those persons who have 
sufficient use of reason are bound to observe ecclesiastical laws, since 
no one is held to the impossible.7 Such natural laws, are immutable; 
they cannot be changed or abrogated by the Church.

Viewed broadly, the natural law constitutes a source of canon law, 
for the reason that certain precepts of the natural law are common to 
all mankind and are found in every legal system, e. g., “Pacts must 
be observed”, “The accused must be given a fair opportunity to 
defend himself”. Accordingly, a sentence passed without hearing 
the other party would be contrary to the natural law and legally null, 
for among all nations this maxim is held sacred, “The other party 
should be heard”. Moreover, the natural law is the root and rule of 
canon law, as it is of every other system of law.8 Consequently, 
legislators of canon law may not ordain anything contrary to the 
natural law, for then their legislation 'would not be an ordinance 
in accordance with reason, and therefore would be no law at all, as 
we observed when treating of the origin of law. Again, many eccle
siastical laws are determinations of the natural law, e. g., laws which 
regulate the proper and becoming support of the clergy. On this

5 Cf. Deville, Le droit canon et le droit natural, Lyons, 1880; P. X. Wernz, 
Das Naturrecht eine Quelle des Kirchenrechts, in Zeitsch, f. K. Th., t. II, 1887, 
pp. 387'389.

fl Canon 1068 declares: f ‘ Antecedent and perpetual impotence, whether on the 
part of the man or of the woman, whether known to the other party or not, whether 
absolute or relative, invalidates marriage by virtue qf natural law.”

7 Cf. also Canons 1409, § 1; 1509, n. 1; 1925, § 2. The legislation of Canons 
1409, § 1 and 1513, § 1, is, as Van Hove (Prolegomena, p. 26, 1928) rightly re
marks, in accordance with the natural moral order, though not absolutely necessary; 
it may be modified by canon law.

fl Hence, the following proposition was condemned by Pope Pius IX, ‘ ‘ The laws 
of morals need no divine sanction; nor is it at all necessary that human law should 
be conformable to the natural law, or take its binding force from God.f ’—Syllabus, 
N. 56.
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point St. Paul says: “Know you not, that they who work in the holy 
place, eat the things that are of the holy place; and they that serve 
the altar, partake with the altar? So also the Lord ordained that 
they who preach the gospel, should live by the gospel” (I Cor. IX, 
13-14).®

Once the institution of the Church as a perfect society has been 
demonstrated, we conclude from natural justice the nature of that 
institution and the conditions requisite for its existence. Accordingly, 
the Church must possess legislative, judicial and coercive power. In 
the practical application of ecclesiastical laws the natural law fur
nishes the Church with norms for applying these laws and adapting 
them to individual cases, e. g., with respect to censures and the laws 
of fasting. Finally, it is necessary frequently to appeal to the nat
ural law in vindication of the justness and fairness of canonical legis
lation, e. g., its constitution of the impediments of consanguinity and 
affinity, both of which are founded on the law of nature.

Hence, just as in dogmatic theology faith and reason are, according 
to St. Anselm of Canterbury (b. Aosta, Italy, 1033; d. Canterbury, 
England, 1109) mutually helpful, “faith in quest of understanding, 
and understanding in its turn in quest of faith” (fides quaerens in
tellectum et intellectus quaerens fid em), so, by comparison, this is true 
qf the natural law and canon law in ecclesiastical legislation. How
ever, we are to be on our guard against the errors of Protestant writ
ers who rashly assert that nearly all the laws and the rights of the 
Church are derived from the natural law, including the constitution 
of the Church. For we know that the Church is of divine, super
natural origin, and therefore of positive Divine Law (as are the Sac
raments, the constitution and method of government of the Church), 
and we also know that her laws are to a large extent of positive in
stitution on the part of the Church in virtue of the authority conferred 
upon her by her Founder, Jesus Christ. The natural law, prescind
ing from circumstances of time and place, has to offer certain general 
principles only, e. g., “a perfect society must possess authority and 
power, etc.” However, the natural law does not determine who should 
possess that power, what mode of procedure is to be followed in 
judiciary matters, what punishments are to be inflicted on offenders. 
All these matters are determined by positive law.

0 Other examples are laws regarding the establishment of parochial schools for 
the Christian education of children. In Canons 1372-1375 these are set down as 
positive laws of the Church.
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Divine Law as a Source of Canon Law. By the Divine Law we 
mean that law which is established by God and made known to man 
by revelation. It is divided into the Old Law and the New Law.

37. (2) The Divine Old Law, contained in the Old Testament par- 
ticularly, is not a source of canon law, strictly speaking. The reason 
is that with the death of Christ on the Cross the Old Law ceased. 
And for the reason that certain precepts of the Old Covenant were 
observed, even after their abrogation, the Church repeatedly forbade 
their observance, e. g., Pope Eugenius IV in the Decree for the Jacob
ites, from his Bull, Cantate Domino, (4 February, 1441), reprobated 
the rite of circumcision, which some regarded as still obligatory.10 A 
further reprobation was decreed by the Holy Office on June 20, 1866. 
Similarly, Pope Innocent III (1198-1216) declared that women can
not be denied entrance to the Church during the days of purification 
after childbirth, which were fixed by the Mosaic law.11

10 Cf. Denzinger, Enchiridion Symbolorum, etc., n. 712. The Jacobites or Mono* 
physites are so-called after James Baradeus, Bishop of Edessa (d. 578), a deter
mined defender of Monophysitism.

11 Cf. c. un. *‘De purificatione post partum ’ ’, X, III, 47. The following ex
ample shows how the New Law differs from the Old in this matter. The Book 
of Leviticus in Chapter XII speaks of the uncleanness of a woman that has borne 
a child. (Chapters XIII and XIV treat of other kinds of legal uncleanness and of 
the rites of purification). The law concerning the uncleanness of childbearing 
women declared: “And the Lord spoke to Moses, saying: Speak to the children 
of Israel, and thou shalt say to them: If a woman having received seed shall bear 
a man child she shall be unclean seven days, according to the days of the separation 
of her flowers. And on the eighth day the infant shall be circumcised: But she 
shaU remain three and thirty days in the blood of her purification. She shall touch 
no holy thing, neither shall she enter into the sanctuary, until the days of her 
purification be fulfilled. But if she shall bear a maid child, she shall be unclean 
two weeks according to the custom of her monthly courses, and she shall remain 
in the blood of her purification sixty-six days. And when the days of her purifica
tion are expired, for a son, or for a daughter, she shall bring to the door of the 
tabernacle of the testimony, a lamb of a year old for a holocaust, and a young 
pigeon or a turtle for sin, and shall deliver them to the priest: Who shall offer 
them before the Lord, and shall pray for her, and so she shall be cleansed from the 
issue of her blood. This is the law for her that beareth a man child or a maid 
child. And if her hand find not sufficiency, and she is not able to offer a lamb, 
she shall take two turtles, or two young pigeons, one for a holocaust, and another 
for sin: and the priest shall pray for her, and she shall be cleansed.” (Leviticus, 
Chapter XII.)

For a commentary of the above, cf. M. Sales and Pelt, Storia dell9Antico 
Testamento, II, pp. 307 and ff.

The reason for these laws was founded not only on hygiene, modesty and 
shame, but also on the will of God. For God by means of these precepts recalled 
to the minds of the Jewish people sin, and death, which is the punishment of sin:



66 Introduction to the Study

The fact that certain laws and observances of the Old Law still 
obtain in the Church has several explanations. Some of these are 
prescriptions of the natural law (the moral precepts), while others 
are precepts of the divine positive law, for in many instances Christ 
confirmed the Old Law, e. g., the precept regarding the indissolubility 
of marriage. Again, some are rites which the Church adopted for her 
ceremonial, e. g., the dedication of churches, the use of lamps, in
cense, and holy water, while others owe their presence in the Church 
to the similarity of the constitution of the Church with that of the 
Mosaic society: hence the origin of a certain number of institutes in 
the Church is to be sought in the Old Testament, e. g., the privileges 
of priests, tithes, first-fruit offerings, and even the hierarchy of min
isters: for there were three classes of ministers in the Temple: the 
Levites, who were not priests; the descendants of Aaron, who were 
priests; and the Chief Priest, the head of the family of Aaron.

The Old Law can be called a source of canon law in a broad sense 
only. In other words, the Old Law is an exemplar source of canon 
law. The Old Testament was a figure, a type of the New Testament. 
Hence the saying: “In the Old Testament the New lies hid, in the 
New the Old lies open.” At times the Old Law may serve as a sup
plementary source of canon law, especially as regards the Liturgy of 
the Church, when the Church has no rule covering a particular case 
and a similar case is found in the Old Law. In such instances the 
Church takes its norm of action from the Old Law, e. g., in matters 
relating to divine worship and the ordinations of Levites. Sometimes 
the Old Law is a fons cognoscendi of canon law, because, since it can 
be adapted to canon law, the Old Law illustrates and confirms canon 
law through this adaptation (cf. c. 24, X, V, 1); it is a fons inter
pretationis, since it serves to clear up doubtful points; and finally it 
is a fons adminicularis for defending the law of the Church against 
attacks, as is evident frojn the numerous passages of the Old Law 
found in Pontifical documents.

and therefore excited in them a desire for the coming Redeemer, Who was to blot 
out the ancient curse. With the Advent of the Redeemer, then, the principal 
reason for this rite ceased. Even today the Church has a blessing for mothers after 
childbirth, but it is regarded only as a pious and laudable practice, an act of 
thanksgiving on the part of a mother for her safe delivery (cf. Rituale Rom., 
Chapter III). Furthermore, this blessing or churching of women does not per
tain, strictly speaking, to the rights of pastors, since it is merely an unreserved 
parochial function. Accordingly, women may receive this blessing in any church. 
(Sacred Congregation nf the Council, 7 December, 1720.) '
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38. (3) The Divine New Law as a Source of Canon Law. The 
New Law is contained in Sacred Scripture and Tradition. It is a 
constituent source of canon law in the strict sense. With respect to 
the public law of the Church, it supplies those principles which de
termine the nature and hierarchy of the Church, the power of St. 
Peter and his successors, along with the power of Bishops, namely, 
the power of inspection or supervision (from the Greek cirtaKowca», 
meaning observe as from a watchtower, preside over), and of framing 
laws:  in regard to private law it demonstrates and confirms to a 
large extent the legislation of the Church, especially that which relates 
to the Sacraments. Moreover, it is a fons exemplaris, for the reason 
that canon law borrowed much of its legislation from the New Law, 
making these borrowings the law of the Church, e. gM the law of resi
dence for pastors (the Good Shepherd of the Gospel prefigures the 
bishops and pastors of the Church), the law commanding bishops and 
pastors to apply Mass for their people, the law of annual confession 
and communion. It is a fons cognitionis, since the New Law supplies 
the Church with doctrine on faith and morals for instituting canonical 
legislation; it is also a fons interpretationis, and a fons adminicularis 
for the defense of ecclesiastical laws against all attacks.

12

HI
39. Sources of Human-Ecclesiastical Law. These sources are the 

Apostolic law, the Roman Pontiff, the Apostolic See and the Oecumen
ical and particular Councils.

40. The Apostolic Law. This is “a collection of laws and ecclesi
astical institutes emanating from the Apostles.” Concerning the 
nature of this legislation, it is to be noted that here we speak of the 
Apostolic law simply as ecclesiastical legislation (human-Apostolic 
law), namely, those enactments issued by the Apostles in virtue of 
human (but divinely given) authority. We exclude from our con
sideration, therefore, the law founded by Christ which afterwards the 
Apostles preached and promulgated, e. g., the sacrament of Extreme 
Unction (St. James V, 14-15), and the Pauline privilege (I Cor. VII, 
15). As to the latter, although a disputed point, we prefer to say 
that the privilege was granted by Christ and promulgated by the 
Apostle Paul:  hence it is of divine law. It is true that St. Paul on13

12 Of. Suarez, op, cit., I, X, c. 2, n. 2, 7; Zallinger, Inst. Jut. Ecc., Lib. subsid., 
I, c. 5, 61; Aiehner-Firedle, Comp. Jur. eccl., 9, n. 2; Scherer, op. cit., I, 22.

is Cf. Lehmkuhl, II, 709, and Wernz, IV, n. 702, not. 60, for the divine law; 
Gasparri, De Matrimonio, II, nos. 1329-1334, for the ecclesiastical law. Certain 
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that occasion said (1. Cor. VII, 12): “For to the rest I speak, not the 
Lord.” However, the Apostle here meant that Christ had not 
actually said this with his own lips, but that he (Paul) spoke thus 
in virtue of his Apostolic authority, that is, in God’s name.

Christ certainly gave to each of the Apostles the power to make 
laws. However, the doctors do not agree in determining the nature 
of this power.1'4 The Apostles, taken individually, certainly had no 
jurisdiction over the universal Church, but they did have such power 
as a body (coUegialiter). They enjoyed this prerogative without dis
rupting the unity of the Church, or one Apostle interfering with 
a church founded by another, chiefly on account of the gift of 
charity which they received from the Holy Ghost. The Apostles, then, 
as a body (colLegialiter) enacted laws for the universal Church, but in 
the exercise of this power they were subject to Peter, the Prince of 
the Apostles. None the less, a certain universality of jurisdiction 
must be attributed to them, although this power was less extensive and 
intensive than the legislative power Peter possessed, and was alto
gether subordinated to it. Theirs was an extraordinary power which 
belonged to them as Christ’s Legates a latere. Christ directly con
ferred upon them the dignity and office of the Apostolate to this end, 
namely, that they might preach the Gospel throughout the world, that 
they might establish and govern churches.

The rule for determining what is divine and what is purely human 
in the Epistles and writings of the Apostles is this: Everything 
therein contained must be considered divine. However, an exception to 
the rule would be the case when, from the context and subject-matter 
it is apparent that the Apostles are referring to precepts or institu
tions made by them as Rectors of Churches; in other words, when it 
is not a question of faith, or of morals, or of things exceeding human 
authority. Thus the following enactments are ascribed to the Apos
tles: (1) Abstinence froih-things strangled, and from blood (Acts XV, 
20 and 29)—this is regarded simply as human legislation that served 
at the moment to facilitate the conversion of the Jewish people who 
had been trained in the Mosaic command: “flesh with blood you 
shall not eat”,16 and tended to preserve peace in the Church: when 
circumstances changed, this law fell into disuse. (2) The ministry of
instructions of the Holy Office, 12 January, 1850 and 11 July, 1866, seem to favor 
the first supposition. The Instruction of 11 July, 1866 (Collectan.f n. 1295) terms 
the privilege a Divine privilege “promulgated by the Apostle.’’

14 Cf. Cavagnis, Institutibnes juris publici eccles., Vol. II, p. 106; Wernz, I, 91.
is Genesis IX, 4. '
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deaconesses: “I commend to you Phebe, our sister, who is in the 
ministry of the Church that is in Cenchrae” (Epistle to the Romans, 
XVI, 1 and 2).16

41. Where is Apostolic Law Contained? The Apostolic law is 
found in the Acts of the Apostles, in the Canonical Epistles and in 
Tradition. It is well to note this, for Protestants contend that this 
law is contained only in Sacred Scripture.

(a) Examples of Apostolic law in Sacred Scripture are the follow
ing: (1) 1 Cor. VII, 12 and ff., regarding the interpellations that are 
to be made of the non-Christian party, before the Christian party may 
use the Pauline Privilege, in the case of a marriage contracted in 
infidelity. (2) 1 Cor. XI, 5 and ff., the law commanding women to 
have a covering over their heads when praying. (3) 1 Cor. XI, 17 
and ff., the law regulating the manner of celebrating the Agape.
(4) 1 Cor. XIV, 34, “Let women keep silence in the churches.”
(5) 1 Tim. II, 1 and 2, “I desire, therefore, first of all, supplica
tions, prayers, intercessions and thanksgivings be made for all men.”
(6) 1 Tim. II, 9, which ordains that women should adorn themselves 
with modesty and sobriety. (7) 1 Tim. Ill, which declares what 
sort of men are to be advanced to deaconship, to the priesthood and 
to the episcopacy. (8) Titus I, 7 and ff., which enumerates the qual
ities required in bishops. (9) 1 Tim. Ill, 2, and Titus I, 6, declare 
that men who have married more than once are not to be ordained.17 
Cf. also Acts XV, which contains the decrees of the first Council, 
that is, the Council of Jerusalem (A. D. 51), though some of these 
decrees pertain to the Divine law.

(b) Examples of Apostolic law in Tradition: (1) The Apostles’ 
Creed, inasmuch as it is a formula or rule of faith.18 In its substance 
the creed is dogmatic ( lex credendi); as a test of faith it is discipli
nary (lex agendi). Other examples are the various forms of ablution 
employed in the administration of baptism (immersion, infusion, and 
aspersion); the fast of Lent, at least substantially, as a preparation

leSoglia (1777-1855), Instit. Juris Publici Eccles., “Praenot. in Jus eccles.,’* 
p. 18; Schneider, Die Lehre von den Kirchenrechtsquellen, p. 4. Ab to the his
torical controversies regarding the power of the Church in the matter of Apostolic 
law, see F. J. Brys, De dispensatione in jure canonico, pp. 131-134; 221-224.

it Cf. Canon 984, 4 of the Code of Canon Law.
is Cf. Denzinger, Enchiridion Symbolorum, nos. 1-14, where it is established that 

the primary elements of this Apostolic Tradition are already found in Justin 
(second century), and in Irenaeus, Tertullian, and Origen (third century). 
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for Easter;10 the fast of Ember Days; the fasts of Wednesday and 
Friday, spoken of in the Didache or “Teaching of the Twelve Apos
tles”, and in Hermas and Tertullian;20 the time of celebrating Easter 
(concerning which a great controversy arose in the second century 
between Pope St. Anicetus and St. Polycarp, Bishop of Smyrna,— 
namely whether Easter should be' celebrated on Sunday or on the 
14th Nisan). In great part this Apostolic law has been made the 
positive law of the Church and is found in the canons of the Code.21

However, the collections known as the Apostolic Constitutions are 
not really the work of the Apostles, but are pseudo-Apostolic.22 St. 
Augustine gives this rule for distinguishing laws and juridie insti
tutes that come from Tradition: ‘ ‘ That which the entire Church holds 
and which has not been decreed by Councils but has always been re
tained, is very properly believed to have come down from the authority 
of the Apostles. ”23

42. The Supreme Pontiff a Source of Canon Law. The Supreme 
Pontiff is the chief, the ordinary and undying source of canon law, 
both general and particular.

(a) In proof of this we have only to read Canon 218: § 1. As suc
cessor to the primacy of St. Peter, the Boman Pontiff has not only 
the primacy of honor, but also supreme and full power of jurisdiction 
over the universal Church, in matters of faith and morals as well as 
In those pertaining to the discipline and government of the Church 
throughout the world. § 2. This power is episcopal, ordinary, and 
immediate, and extends over each and every church and over each 
and every pastor as well as over the faithful, and is independent of 
all human authority. And Canon 219 decrees: The Roman Pontiff 
legitimately elected obtains, from the moment he accepts the election, 
the full power of supreme jurisdiction by divine right.

This point is sufficiently discussed and fully established in Funda
mental Theology, and especially in the Public Law of the Church. 
Here we simply recall that the Roman Pontiff is, by the will of 
Christ, the Vicar of Christ on earth, the foundation, the head of the 
entire Church, and is endowed with primacy of jurisdiction, which

io This was held by Pope St. Leo, Sermo, 44, 2; 47, 1.
20 Didache, c. 8; The Shepherd (Pastor), Sim. V. 1; Tertullian, De jejun., c. 2, 

10, 14.
21 Cf. Kellner, Heortologic (Freiburg, 1906) ; and the Italian translation, L’Anno 

Ecclesiastico, par. 2.
22 Cf. our History of the Sources of Canon Laic in another section of this work, 

pp. 182 ff.
28 De Bapt. contra Donatistas, II, 7 and IV, 24. 
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from the very institution of the Church was established and deter
mined by the Divine Founder Himself as supreme and universal 
power to rule others. It has, therefore, undergone no development in 
its nature, nor was this possible. This jurisdiction is universal in its 
scope, that is, it extends to all members of the Church; plenary and 
supreme, as is evident from the delivery of the keys (St. Matthew 
XVI, 19), and the bestowal of the power to feed the lambs and the 
sheep (St. John XXI, 15, 17) ; ordinary, i. e., not delegated or extra
ordinary, because this power belongs to the Pope in virtue of the office 
which he holds; immediate, i. e., the Pope can exercise his authority 
independently of the intervention of the Bishops: Peter can and must 
feed all, the lambs (bishops) as well as the sheep (the faithful). 
Hence, the Pope is rightly termed by the Fathers and the Councils, 
Episcopus episcoporum, Episcopus universalis Ecclesiae, and Pastor 
pastorum. This is a dogma of faith.

(b) The Pope’s plenary, absolute, and strictly monarchical jurisdic
tion, manifesting itself in the exercise of judicial, administrative and 
especially legislative power, is restricted by no human authority. 
Accordingly, the Pope’s primacy of jurisdiction over the Church of 
Christ is not circumscribed by General Councils, by the College of 
Cardinals, by any group of bishops, nor, for a stronger reason, by the 
faithful, or by civil rulers, or by any human power whatsoever. The 
end of the ecclesiastical society is higher than that of every human 
society and authority. In the words of Jesus Christ,  whatsoever His 
Vicar binds upon earth is bound also in heaven, and whatsoever he 
looses, is loosed also in heaven. But if his authority depended in any 
way upon one of the above-mentioned powers (Cardinals, Bishops, 
Princes, or people), then it follows that what they bind or loose would 
be bound or loosed in heaven. This Christ did not promise, nor is it 
true. Whenever the Roman Pontiff convenes assemblies of Cardinals, 
Bishops, and Oecumenical Councils, on occasions of extraordinary 
questions, this course of action is prompted by prudence, and not 
through any lack of power on his part.

24

25
(c) The power of the Pope is limited only by the Divine Law, both 

natural and positive. The Roman Pontiff cannot make any law at 
variance with this law, nor can he, strictly speaking, dispense from it.26

24 St. Matthew XVI, 19.
25 In ancient times the Pope consulted in important matters with the Roman 

Councils and his Presbytery (Presbyterium), an assembly of the clergy; in the 
Middle Ages and today he is assisted in the administration of the Church by 
Consistories, and also by the advice of the Cardinals and the Sacred Congregations.

20 See our commentary on Canon 81, pp. 838, 839, n. 1.
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He cannot intrude upon another’s territory, that is, he has no power 
to make purely civil laws or to decide matters of a purely temporal 
nature, since all such matters are outside the aim of the Church: 
“Render to Caesar the things that are Caesar’s” (St. Matt. XXII, 
21). Our Lord gave to Peter “the keys of the kingdom of heaven” 
(St. Matt. XVI, 19), and clearly stated: “My kingdom is not of this 
world” (St. John XVIII, 36). Indirectly, however, the Pope has 
power to legislate in such matters, if this would facilitate the attain
ment of the end of the Church, for since this end is supreme, its 
accomplishment is absolutely necessary. Hence it follows that the 
Roman Pontiff can declare null and void any civil law that is opposed 
to the Divine Law or to canon law.27 Lastly, the very end of the 
Church, the gentle character of religion, which must always tend “to 
build up” and not “to tear down” (“Lest the bruised reed be broken, 
and the smoking flax be extinguished”—St. Matthew XII, 20), de
mand that whenever laws are applied, due consideration must be given 
to present needs and to the expediency of changing the laws. (This 
character of pontifical legislation accounts for the fact that in the 
ecclesiastical forum acquired rights, which are founded on the common 
law or on privileges or legitimate customs, although strictly speaking 
they may be revoked by the Roman Pontiff in virtue of the plenitude 
of power which he enjoys, are as a matter of fact never revoked, un
less they are expressly repealed by a contrary clause).28

(d) The primacy of jurisdiction accounts for the vast power of the 
Roman Pontiff, whereby he has the right: (1) To make new laws, 
both universal and particular: hence the fact that a Pope enacts new 
laws, according to the circumstances and necessities of the times, 
Should not be regarded as something strange. (2) To interpret 
laws, both ecclesiastical and divine, for he is the Universal Doctor 
and the Supreme Teacher. (3) To safeguard laws and to enforce 
them, for he must be their defender against attacks (hence the Holy 
Father obliges bishops to bring to him a report (Relatio) on the state 
of their dioceses, especially for the purpose of learning whether disei- 
pline prevails and the canons are obeyed). (4) To abrogate, derogate 
and change human ecclesiastical laws, whether they be the laws of his 
predecessors, since “an equal has no dominion over an equal”, or 
the laws of oecumenical or particular Councils, or even those of the 
Apostles. (5) To grant dispensations, privileges and indults. Rightly,

2? Cf. cap. 7, X, I, 2; Ottaviani, 'institutiones luris Publici Eccles. Vol I 
sectio II, ‘ ‘ Ee 'Ecclesiae potestate. ” ’

28 Cf. Canon 4 of the Code; also supra, pp. 477 ff.
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therefore, did Pope Boniface VIII (1294-1303) assert that the Roman 
Pontiff has all laws in the Archives of his heart (tn scrinio sui pec
toris; c. 1, 1‘ De Constit.”, in VI).

(e) Errors. From what has been said it is evident how much in 
error were John Nicholas von Hontheim, who wrote under the pseu
donym “Febronius” (d. 1790), Pietro Tamburini, many of the Galil
eans, as also the Pistoians, and, in our day, the Anglicans who call 
themselves “Catholics”, in contending that the Pope’s power is 
merely the power of supervision or direction (potestas inspectionis) 
and not the power of true and ordinary jurisdiction; hence they con
cede him episcopal jurisdiction only over the diocese of Rome, and 
regard him as Metropolitan or Patriarch with respect to the whole 
Church.

The error of ecclesiastical Gallicanism regarding the legislative 
power of the Roman Pontiff was born at the time of the Great West
ern Schism (1378-1417). For, during that period, as it was thought 
that the supreme authority of the Church devolved upon the general 
council or body of bishops, many entertained the conviction that the 
general council was vested with this supreme authority not only by 
extraordinary, but also by ordinary right, when, namely, there is no 
doubt regarding the person of the true pope: hence, the error, “the 
Council is above the Pope”, and this in discipline, namely, in making 
laws, and even in defining revealed truth (as Gerson contended at the 
Council of Constance, 1414-1418). This error was renewed by Ed
mond Richer (1560-1631), syndic of the Sorbonne, Pierre de Marca 
(1594-1662), Charles Fevret (1583-1661), Etienne Baluze (1630-1718), 
and the celebrated Jacques Benigne Bossuet (1627-1704). At the in
stance of Louis XIV (1643-1715), during his quarrel with the Pope, 
the Faculty of the University of Paris and afterwards (1682) the 
Gallican Clergy promulgated the “Declaration of the Pour Articles”. 
These errors, more or less, were defended in the faculties of the Gal
lican Universities, though many did so reluctantly. Gallicanism was 
later introduced into Austria, Germany, and some sections of Italy, 
where it was known as Josephinism, Caesarism and Jurisdictionalism. 
Their contention was, without the consent of the Church, the Roman 
Pontiff has no power to issue general laws and decrees. Pope Alex
ander VIII, by the Constitution Inter Multiplices dated 4 August, 
1690, condemned these false teachings.29

2o Cf. Denzinger, nos. 1322-1326. Louis XIV finally retracted in some fashion 
the principles of the Declaration, but several of the French clergy made frequent 
use of it for the purpose of enfeebling the authority of Papal pronouncements.
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Lastly, it should not be asserted that the disciplinary laws issued 
by the Roman Pontiffs enjoy in a strict sense the note of infallibility, 
as do dogmatic laws which are ex cathedra definitions. This is evident 
from theology. However, on account of the divine assistance which 
Christ promised to His Church, no disciplinary law at variance with 
orthodox faith or good morals has been or ever will be issued by the 
Roman Pontiff for the universal Church.

43. The Apostolic See as a Source of Canon Law. By the term 
Apostolic See or Holy See is meant not only the Roman Pontiff, but 
also, unless a different meaning follows from the nature of the thing 
or the context, the Sacred Congregations and the Roman Tribunals 
and Offices through which the Roman Pontiff is wont to transact the 
affairs of the Universal Church (Canon 7).

Since the Supreme Pontiff cannot alone discharge the multitudinous 
affairs of the Church, the assistance of qualified coadjutors is em
ployed, and these with the Pope at their head constitute the Apostolic 
See. All power resides, of course, in the Roman Pontiff, but since he 
gives in this way a share of his power to others, it happens that many 
acts of the Holy See having the force of law do not emanate directly 
from the Pope himself, but from the various Dicasteries of the Roman 
Curia. However, it is clearly Understood that the authority of Acts 
emanating from the Roman Pontiff is different from that which the 
Acts of the Diseasteries enjoy.

The Roman Pontiff and the Holy See form the center of legislation, 
the primary, ordinary, and abiding source of law, both general and 
particular, as was stated before of the Pope alone. However, the 
Dicasteries of the Holy See, strictly considered, constitute a true and 
strict source of canon law, because they can make law, both universal 
and particular (fontes existentiae), and their decrees and decisions 
create law (fontes essentiae). Their mode of procedure in this matter, 
and the manner in which their power is limited, will appear from 
what follows.

44. The Dicasteries through which the Holy See issues Decrees. 
These are:

(1) The eleven Sacred Roman Congregations;  The Congregation 
of the Holy Office, the Consistorial Congregation, the Congregation 
of the Sacraments, the Congregation of the Council, the Congrega
tion of Religious, the Congregation of the Propagation of the Faith,

30

30 Cf. our commentary on Canon 7, pp. 517 ff.
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the Congregation of Sacred Rites, the Ceremonial Congregation, the 
Congregation for Extraordinary Ecclesiastical Affairs, the Congrega
tion of Seminaries and Universities, the Congregation for the Oriental 
Church.31 Of all the Dicasteries of the Holy See, which function in 
accordance with their own competence and nature, the Sacred Con
gregations have the greater authority in the matter of making laws.

(2) Offices of the Curia. These are four in number: The Secre
tariate of State; Apostolic Chancery; Apostolic Datary: Apostolic 
Camera.32

The Secretariate of State, in charge of the Cardinal Secretary of 
State, is divided into three sections: the first of which deals with 
certain extraordinary affairs. This section, since it not only handles 
ecclesiastical affairs, but also attends to the matters submitted to it 
for examination, answers difficulties, and makes certain decisions and 
provisions 32a and in the same manner as the Sacred Congregations, 
really constitutes that special Congregation mentioned above, whose 
Prefect is the Cardinal Secretary of State. The second section has 
charge of ordinary affairs. The third section attends to the expedit
ing of Apostolic Briefs33 (Cancellaria Brevium).

The Apostolic Chancery is charged with the expedition of Bulls. 
All the other Offices, indeed the Offices in general, have as their proper 
function the handling of various ecclesiastical affairs, but this does 
not mean that they have no part in the constitution of law. On the 
contrary, they are according to their own competence held equiva
lent to the Sacred Congregations. For whereas, formerly, the Rules 
of the Chancery (Regulae Cancellariae) regulated matters relating to 
benefices, today the Datary also can issue rules and regulations 
which must be followed in the matter of conferring benefices and 
faculties for the same.

The Camera Apostolica has not lost all of its former importance. 
Today the Camera Apostolica is presided over by the Cardinal 
Camerlengo or the Chamberlain of the Holy Roman Church, who may 
be called the successor of the former Cardinal Archdeacon, although

si The Congregation of the Fabric of St. Peter’s is not listed here, for although 
it concerns a church which is of interest to all the faithful, its competence is 
restricted to the administration of St. Peter’s.

32 The Secretariate of Briefs to Princes and the Secretariate of Latin Letters 
are omitted from the above list, since they really form part of the Secretariate 
of State.

32a Canon 255.
as Canon 263.
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the past powers attached to this office have been greatly diminished 
and almost completely withdrawn.

Canon 262 ordains: ‘ ‘ The Camera Apostolica . . . has the care and ad
ministration of the temporal goods and rights of the Apostolic See, 
especially for the time of vacancy, in which case the laws of the 
Constitution of Pope Pius X, Vacante Sede Apostolica, of December 
25, 1904,33“ must be observed”.

(3) Tribunals. The Constitution Sapienti Consilio of Pope Pius 
X decreed that the tribunals of the Roman Curia are three: the 
Sacred Penitentiary, the Sacred Roman Rota, and the Apostolic 
Signatura. The Sacred Penitentiary must be regarded as a Con
gregation with respect to establishing law for the internal forum, 
whether sacramental or non-sacramental. The Sacred Penitentiary, 
moreover, decides all questions relating to the use and concession of 
Indulgences, subject to the rights of the Holy Office to decide dog
matic questions on Indulgences and to approve new indulgenced 
prayers and devotions (Canon 258). The Tribunals of the Sacred 
Roman Rota and the Apostolic Signatura decide cases which must be 
settled by canonical trial, within the limits and according to the roles 
laid down (Canon 259) in Canons 1598-1605. These Tribunals also 
have their own laws of procedure.

Along with the Sacred Congregations, Roman Tribunals and Offices 
which constitute the Roman Curia (Canon 242), there exist certain 
Pontifical Commissions of Cardinals. These Commissions must deal 
with the work entrusted to them (munus commissum), and their 
authority, comparable to that of the Sacred Congregations, depends 
upon the tenor of the power granted to them. We mention two:
(1) The Pontifical Commission for Biblical Studies, instituted by 
Pope Pius X.  (2) The Pontifical Commission for the Authentic 
Interpretation of the Code established by the Motu Proprio Cum 
Juris Canonici of Pope Benedict XV, 15 September, 1917. From 
the tenor of the Pope’s document, we may infer that this Commission 
assumes the character or nature of a true Congregation; moreover, 
it should he noted that this Commission has been vested with great 
authority, which really constitutes it a true legislator. Certain 
canonists have collected into one volume the decisions of this Com-
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33a This Constitution is given in full in the Code.
34 Cf. his Motu proprio, Praestantia Scripturae Sacrae, (18 November, 1907) 

for the decisions on Scriptural matters issued by the special Pontifical Com
mission, and also for the penalties issued against the Modernists on this point; 
Acta Pii X, Vol. IV, p. 233. 
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mission, as Perez, O.S.A., Decisiones Pontificiae ad canones Codicis 
Juris Cononici, 1928; Woywod, O.F.M., Canonical Decisions of the 
Holy See, 1933; Sartori, O.F.M., Enchiridion Canonicum seu Sanctae 
Sedis Responsiones post editum Codicem J. C. datae, 1932; Jus Pon
tificium, Repertorium Juridicum Ecclesiasticum, Rome, fascio. I 
(1918-1924), fascio. II (1925-1930) ; Bousearen, S.J., Canon Law, 
Digest, 1917-1933; see also below, No. 138, p. 433.

45. What is the Power or Authority of the Sacred Congregations? 
The answer is contained in these considerations:

(1) The Dicasteries of the Roman Curia, and therefore the Con
gregations themselves, are by their very nature the highest bureaus or 
departments of the Pontifical government, that is, they belong to the 
executive or administrative branch of government as the various Min
istries in the organization of civil government. Consequently, they 
are empowered to decide current cases (these must be of a practical 
nature, for when speculative cases are submitted for decision the 
Congregations usually reply: “Consult the approved authors”); to 
give precepts, instructions and admonitions; to issue new decrees, not 
only particular but even those of a general nature,  for the purpose 
of safeguarding the observance of laws already established.
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(2) The power of the Tribunals of the Sacred Roman Rota and 
Apostolic Signatura is truly and strictly judicial, whereas the Sacred 
Congregations exist for exercise of administrative power. However, 
the Sacred Congregations and the Roman Offices can handle causes 
and render decisions by way of executive administration. In this 
connection Cardinal De Luca observes in his work, Relatio Romanae 
Curiae forensis, that the judges (Auditores) of the Rota have their 
powers to judge restrained within the limits of commutative justice 
and those of the laws, whereas the Sacred Congregations, as the Vicars 
of the Pope, have power occasionally, in accordance with the nature 
of the cases which come before them, to go outside the strict limits of 
pure law, and to proceed in accordance with prudential rules, or laws 
of prudence, so as to terminate a dispute, or to temper it with some 
opportune moderation.  Furthermore, there is no appeal from the 
decisions of the Sacred Congregations. The benefit of a new hearing 
is at times the most that may be obtained upon petition of the party 
aggrieved, if newly discovered evidence is produced, namely, new

36

«5 Cf. e. g., The Regulations on Sacred Preaching of the Consistorial Congre
gation, 28 June, 1917.

8« Cf. W. Humphrey, S.J., Urbis et Orbis, p. 299.
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arguments or motives. It sometimes happens that in consequence of 
the new evidence, the first response is amended, or a new sentence is 
given.

Judicial power properly so called is exercised, however, by the Holy 
Office in causes of the faith; and by the Congregation of Sacred Rites 
in causes of Beatification and Canonization, as is evident from Canon 
1999 and the entire Second Part of Book IV of the Code, which bears 
the title, ‘ ‘ On Causes of the Beatification of Servants of God and the 
Canonization of the Beatified.”

(3) The above-mentioned Dicasteries are in possession of a certain 
measure of legislative power, for the Roman Pontiffs have issued 
various Constitutions or have approved Decrees, in which such power 
is clearly conceded to certain of the Congregations (the Congrega
tion of the Holy Office, the Congregation of the Council, the Congre
gation of the Propagation of the Faith, the Congregation of Sacred 
Rites);  and not only have these documents never been revoked, 
but, on the contrary, the Roman Pontiffs have gradually increased 
this power of the Sacred Dicasteries, which in their own sphere or 
competence must be regarded as of equal authority. Moreover, it is 
a matter , of fact that the Sacred Congregations issue general decrees 
which are observed as true laws; frequently, too, they expressly 
threaten certain penalties for transgression.
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(4) We have observed that the Dicasteries of the Holy See possess 
a certain measure of legislative power, for the reason that their 
power is not to be considered in any sense absolute or plenary. This 
is evident from the fact that the Roman Congregations are instituted 
primarily as instruments of government, i. e., their function is pri
marily administrative. Furthermore, no document can be produced 
to prove that their power is plenary; nay, we should rather say that 
the Pope cannot delegate all his Pontifical authority. On this point 
Suarez  says: “As regards absolute legislative power, whereby a law 
has obligatory force for the whole Church without requiring the special 
approbation of the Roman Pontiff, there is no evidence that this 
power can be delegated, or even entrusted to any other person; the 
reason for this is that -canonical laws which are binding on the whole

38

st Cf. the Constitution Immensa of Pope Sixtus V, 22 January, 1587; the 
Decree of the Congregation of the Propagation of the Faith, 30 July, 1652, ap
proved by Pope Innocent X, in the Collectanea P. F., n. 119; the Decree of the 
Congregation of Sacred Rites, 23 May, 1846, confirmed by Pope Pius IX, in the 
Collectanea of the same, n. 2916; and the Constitution Sapienti Consilio of 
Pope Pius X, Normae Peculiares, cap. II, n. 1, etc.

88 De Legibus, L. IV, c. 6, n. 1, 22.
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Church must proceed from a power that • cannot err in matters of 
morals. But this kind of power cannot be delegated, for the reason 
that it depends on the special guidance of the Holy Spirit which was 
promised to the Roman Pontiffs, just as the power to give dogmatic 
definitions cannot be delegated, as I infer from its object, and there
fore neither is legislative power for the whole Church possible of 
delegation in that way, or certainly at least in that way it is not to 
be delegated, lest in a matter of such importance the whole Church 
be exposed to the danger of error.”

(5) This doctrine regarding the power of the Sacred Congrega
tions received official confirmation in the Motu proprio Cum Juris 
Canonici of Pope Benedict XV, 15 September, 1917. This docu
ment, which is found at the beginning of the Code, should be read 
carefully, especially nos. II and III.

(6) It follows, therefore, that the Sacred Congregations, besides the 
powers they exercise in the matter of enforcing laws, have also the 
power to grant dispensations, each one according to its own com
petence,30 with the exception of those dispensations which are re
served to the Roman Pontiff; and to accord favors and privileges, to 
apply the Canons of the Code, to interpret laws. However, the Sacred 
Congregations cannot interpret authoritatively the Canons of the Code 
for the reason that Pope Benedict XV by the above-mentioned Cum 
Juris Canonici reserved this function to the Code Commission, which 
was directly instituted for this purpose. The Sacred Congregations 
may submit to the Code Commission their interpretation of a partic
ular Canon; moreover, the Code Commission is obliged.to ask this of 
the Sacred Dicasteries in matters of great importance. The Congre
gations apply the Canons to current questions, and this application 
of law is its practical interpretation; it is also official, in this sense 
that it comes from the lawful authority.

(7) For the exercise of this power, the Code lays down this con
dition: “1. Nothing of importance or of an extraordinary character 
is to be decided by the Sacred Congregations, Tribunals, and Offices 
without their respective Moderators having first notified the Roman 
Pontiff. 2. All concessions and resolutions require Pontifical ap
proval, except those affairs for which special faculties have been 
given to the Moderators of the Offices, Tribunals, and Congregations,
. 89 If any controversy should arise concerning competence between the Sacred 
Congregations, Tribunals, and Offices of the Roman Curia, a Commission of Car
dinals which the Roman Pontiff shall appoint , in each individual ease will decide 
the question (Canon 245). Compare this Canon with Canons 1610 and 1612, 1. 
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and excepting the sentences of the Tribunals of the Sacred Homan 
Kota and Apostolic Signatura” (Canon 244).

Pontifical approbation or confirmation (in the Acts of the Sacred 
Congregations it is usually expressed in these words: ‘ ‘ SSmus Domi
nus adprobavit seu confirmavit et ratum habuit”, the Holy Father 
has approved, or confirmed and ratified) is ordinarily given in com
mon form (in forma communi), and not in specific form (in forma 
specifica). Specific approbation makes an act pontifical, namely, it 
becomes an act of the Homan Pontiff; common approbation, on the 
contrary, does not change the act, and hence it derives its essential 
force from the Dicastery, receiving only added force from the Homan 
Pontiff. Consequently, even when given with previous consultation 
of the Pontiff (Nobis consultis), the Acts of the Sacred Congrega
tions are not infallible, nor are they vested with that absolutely 
supreme authority, which belongs exclusively to the Roman Pontiff.

46. The Holy See exercises its power, especially by issuing what 
are called Acts. Hence we are now to consider these Acts as regards 
their matter and form. This subject will be treated under the fol
lowing titles: I. Classes of Acts; II. Forms of Acts.

I
I. Classes of Acts. In general, (a) All Pontifical Acts may be 

called Constitutions. However, it is more accurate to apply the term 
Apostolic Constitutions to Acts which the Roman Pontiff issues in 
his own name, and the term Decrees to those which emanate from the 
Dicasteries of the Roman Curia.

Acts are doctrinal or disciplinary, according as they are concerned 
with faith and morals or with the practical government of the Church 
and the faithful. Again, they are particular or universal, according 
as they are intended for particular cases, individuals, specified places; 
or for the Universal Church.

(b) As to their extent, especially that of the decrees of the Sacred 
Congregations, we must note that some are formally particular, 
namely, issued for particular reasons and for individual persons 
(such in general are rescripts, privileges, dispensations, indults), 
while others are formally universal, namely, directed to the whole 
Church. To this class belong the Decrees ‘‘Urbis et Orbis”, par
ticularly those published by the Sacred Congregation of Rites.  
Again, others are equivalently universal, namely, those issued for

40

<o Cf. e. g., the two Decrees issued on 9 April, 1919, prescribing a new Preface 
for the Feast of St. Joseph and for Requiem Masses.
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individuals and for particular cases, which, have universal binding 
force by reason of their subject-matter. This is particularly true of 
authentic interpretations of law or answers to questions submitted for 
Pontifical decision by the Ordinaries. Those Acts which are partic
ular in form have no universal binding force, unless promulgated in 
accordance with the common law.41

47. The Principal Acts of the Holy See.42
(A) Constitutions. Papal Constitutions are Pontifical Acts which 

have the following characferistics: (1) they come immediately from 
the Supreme Pontiff, (2) they are presented motu proprio, (3) the 
solemn form of a Bull  is attached to them, (4) they deal with 
matters of greater importance, namely, the welfare of the Church or 
a notable part thereof. The term Constitution and its meaning were 
borrowed from the Boman law, where the acts of the Princes or Em
perors are called Constitutions. Thus Gaius says, Instit. 1, 5, “what
ever the emperor establishes by decree, edict or rescript is a consti-

43

Cf. Canon 9.
42 As regards the various terms employed to designate Acts of the Holy See, 

many in common use today were also used in ancient times, as Epistles, Letters, 
Constitutions either Ordinances or Statutes, Edicts, Sentences, Responses, Admoni
tions, et cetera. But some of those terms found in the works of ecclesiastical 
writers are now very rarely or never. employed, e. g., Dogmas ( Adyua signified a 
philosophical tenet, and later it denoted a decree; St. Luke, II, 1, used the word 
dogma in the sense of a decree: (‘ And it came to pass that in those days there went 
out a decree (edictum, doypa) from Caesar Augustus”); Decretals or Decretal 
Letters (essentially decree and decretal would be the same thing, but later acts 
issued motu proprio were called decrees, while those given by the Roman Pontiff 
at the instance of third persons received the name, decretals); Commonitoria, or 
Commonitoriae Litterae; Epistolae Synodicae (also called Epistolae dogmaticae, 
since, as a rule, they dealt with questions of faith, and were often issued by the 
Pope in the Roman Presbytery or in Synods); Epistolae tractoriae, or tractatoriae 
(i. e., synodal, or which regarded synods; at times, an epistola tractoria had the 
same force as an epistola citatoria, as also “diploma,” or even a commendatory 
letter) ; salutatory letters; letters, clerical, diaconal, episcopal or letters of installa
tion. Cf. Phillips, Du droit eccles, dans ses sources, pp. 149 and 150; Berardi, 
Commentarium in jus eccles., I. diss. 2, c. 2; also Du Cange, Glossarium. Con
cerning the names by which the Acts of the Roman Pontiff are designated, historical 
notes are to be found in G. Phillips, Kir chenr edit, m, pp. 613-137; T. F. Schulte, 
Das. Kath. K. B., I, pp. 60-64; Ph. Schneider, Die Lehre von den Kirchenrechts- 
quellen, pp. 9-15; F. Laurin, Introductio in Corpus luris Canonici, p. 15; A. Van. 
Hove, Prolegomena, pp. 51 sq.

« This form is not always used; for instance, the Constitution Sapienti Con
silio was not drawn up in the form of a Bull; hence the expression “in the form 
of a Bull” is to be understood as meaning “after the manner of a Bull”, “with 
all the solemnity of a Bull”. Nor are they always prepared for publication and 
issued by the Cancellaria, although they are always registered there. Bulla are thus 
called from the seal of lead appended to or impressd upon solemn documents. 
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tution of the emperor (constitutio principis} ; and never has it been 
doubted that this acquires a general quasi-statutory validity, since the 
emperor himself derives his authority or imperium from law (per 
legem}.” Similarly, the Roman Pontiff makes and promulgates law 
when he issues Constitutions.

Concordats, and dogmatic definitions, are frequently given by 
means of Constitutions. Examples: The Constitution Ineffabilis Deus 
of 8 December, 1854 defining the dogma of the Immaculate Concep
tion of the Blessed Virgin Mary; the Const. Dei Filius of Pope Pius 
IX published in the Vatican Council; the Const. Pastor Aeternus of 
Pope Pius IX on the Church of Christ, promulgated at the same 
time in the Vatican Council:44 (these Constitutions are called dog
matic because of their subject-matter. Dogmatic Constitutions are 
infallible if they define dogmas. But if they merely declare or ex
plain Catholic doctrine without dogmatic definition, they are not said 
to possess dogmatic infallibility in the same manner as those that are 
strictly dogmatic); the Const. Apostolicae Sedis of 11 October, 1869 
on censures latae sententiae; the Const. Romanos Pontifices of Pope 
Leo XIII, 1881 for the purpose of settling certain controversies be
tween the episcopate and religious orders in England and Scotland; 
the Const. Officiorum ac Munerum, 25 Jan., 1894, on the prohibition 
and condemnation of books; the Const. Commissum nobis of 20 Jan, 
1904 on the civil Veto in the election of the Roman Pontiff; the Const. 
Vacante Sede Apostolica of 25 December, 1904, on the election of the 
Roman Pontiff (these two last Constitutions are found at the end of 
the Code); the Promulgandi of 29 September, 1908 on the Commen
tary of the Apostolic See; besides another Sapienti Consilio of 28 
June, 1908 on the Roman Curia; the Providentissima of 27 May, 
1917, which officially promulgated the Code.

(B) Motu proprio, or papal documents issued with the clause motu 
proprio, are given by the Pope of his own accord, in the form of a 
simple decree.  They are never issued in the solemn form of a Bull 
or of a Brief, and deal with matters of no special moment, in par
ticular with administrative negotiations. The use of the term motu 
proprio does not always signify that the papal document was issued 
by the Pope in so direct a fashion as to exclude a previous petition to 
him. Even when a petition has been made to the Pope, he can make 
the petition his own and issue a Motu Proprio.

45

<4 Cf. Benzinger, nos. 17S1 ff., 1821 ff.
45 They correspond to the ancient decrees.
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Examples: the “Seminaria clericorum” of Pope Benedict XV, 4 
November, 1915, which established the Sacred Congregation of Semi
naries and Universities; the “ Alloquentes” of 25 March, 1917, assign
ing to the Holy Office the censorship of books, and granting the 
Sacred Penitentiary authority in the matter of indulgences; the “Cum 
Juris Canonici” of 15 September, 1917, creating the Commission 
for the Authentic Interpretation of the Code. Pope Leo XIII issued 
twenty-four Motu proprio. As a rule these documents are not legis
lative enactments. However, some have contained laws, e. g., the “Inter 
pastoralis officii” of 22 November, 1903 on Sacred Music (which is 
still binding by virtue of Canon 1264), and the “Sacrorum Antis
titum” of 1 September, 1910, on the oath against the errors of 
Modernism (which is still obligatory).

(C) Apostolic Letters (Litterae Apostolicae). By Apostolic Letters 
are meant those Acts of the Roman Pontiffs which are issued in the 
form of a solemn letter through Bulls or Briefs (Constitutions may 
also be called, in the wide sense, Apostolic Letters), and regard affairs 
of the executive or administrative order. In matter, then, they re
semble the Motu Proprio. Consequently, the Roman Pontiff does not, 
strictly speaking, establish law when he issues Apostolic Letters; he 
simply discharges his office of ruler and head of the Church.

When papal documents are published in the form of Bulls,46 they 
are called “Litterae Apostolicae sub plumbo”, and are issued by 
order of the Supreme Pontiff, or by acts of the Sacred Consistory, or 
by decree of the Sacred Consistorial Congregation, and even by de
cree of the other Dicasteries. This is done in the conferring of the 
Cardinalitial “title”, the conferring of the Episcopal dignity, the 
erection of new dioceses, the changing of ecclesiastical provinces and 
the canonization of Saints, et cetera.

When these acts are published in form of Briefs, they are called 
“Litterae Apostolicae simplices”, and also “Litterae sub annulo Pis
catoris”, i. e., letters sealed with the ring of the Supreme Pontiff.47

46 A trulla was originally a circular plate or boss of metal, so called from its re
semblance in form to a bubble floating upon water (Lat. bullire, to boil). In the 
course of time it was applied to the leaden seals with which papal and royal docu
ments were authenticated in the early Middle Ages, and by a further development 
the name, from designating the seal, was eventually attached to the document 
itself. H. Thurston in the Gath. Encyclopedia, s. v. Bulls.

n The Ring of the Fisherman is a seal; at one time this seal was of red wax and 
later of sandarach and represented St. Peter fishing with rod and line or letting 
down his net. The above Apostolic Letters usually begin with the clauses of per
petuity, “ad perpetuam rei memoriam “ad futuram rei memoriam”, to add 
solemnity.
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They are published by decree of the Sacred Congregation of the Sac
raments, the Congregation of the Council, the Congregation of the 
Propagation of the Faith, the Congregation of Sacred Rites, the 
Sacred Penitentiary, the Secretariate of State, for the granting of 
indults for private oratories, the raising of a Confraternity to an 
Arch-confraternity (Canon 725), the erection of a Vicariate or Pre
fecture Apostolic, the granting of insignia to a Cathedral Chapter, the 
Beatification of the Servants of God, the granting of the title of 
Basilica, the Concession of Indulgences, the grant of a title of nobil
ity, et cetera.

(D) “Epistolae” or “Litterae Pontificiae” are letters in which the 
Sovereign Pontiff explains Catholic doctrine, gives instructions, or in 
which, as Father, Teacher and Doctor, he exhorts, admonishes, con
demns and expresses congratulation, benevolence, et cetera. At the 
end is added the clause “Datum Romae apud S. Petrum”, together 
with the date. (Formerly a different place was entered in the docu
ment, according as the Pope changed his place of residence, for ex
ample, “apud S. Mariam Maiorem”). Nowadays they are sometimes 
issued from the Pope’s summer residence, “Ex arce Gandulphi apud 
Romam,” ase. g., “De IX Concilio Provinciali habendo” of 28 August 
1934 to Cardinal Schuster; and that of 16 September, 1934 to Card
inal Pacelli on the occasion of the Eucharistic Congress at Buenos 
Aires. ®47

“Litterae Encyclicae” are those Acts of the Roman Pontiff which 
are directed to all Bishops and Ordinaries “in communion with the 
Apostolic See”, or at least to a notable part of the same, in which 
case they are called “Epistolae Encyclicae”.48 By “Litterae Circu
lares” are understood those letters which proceed from the Dieas- 
teries of the Holy See. However, when they are sent to one bishop 
only, or to a few bishops, or to the faithful, they are called “Epis
tolae” or simply “Litterae”, whether they proceed from the Roman 
Pontiffs or the Dieasteries of the Holy See.

Pope Leo XIII issued thirty-six Encyclical Letters, and fifty En
cyclical Epistles. They are monuments of wisdom in regard to ques
tions of major importance in the Church and civil society; e. g., the 
“Rerum Novarum” of 15 May, 1891, on the condition of working 
men; the “Immortale Dei” of 1 November, 1885, on the Christian 
constitution of States.48

47a Cf. A. A. S., 1934, pp. 585 ff.
<8 From the Greek, evkvkAw, meaning a circle, because these letters must encircle 

the whole world, or at least an entire nation, or many nations.
40 Cf. Acta of Pope Leo XIII; also Denzinger under the name Pope Leo XI Ut
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Examples (quite rare) of Encyclicals in which laws are established 
were given by Pope Pius X in the “Pascendi dominici gregis” of 
7 September, 1907 on Modernism;50 and the “Acerbo Nimis” of 15 
April, 1905, on the teaching of Christian Doctrine. These epistles are 
drawn up by the Secretary of Briefs for Rulers, or by the Secretary 
of Latin Letters.

(E) “ Chirographa  (Autograph letters) are documents which are 
personally written by the Holy Father as the word indicates. Some 
were written, e. g., by Pope Leo XIII, as the “Carpineti” of 12 No
vember, 1888 on the restoration of the monks of St. Augustine of 
Carpineti;  the “Quod justa ac debita” of 26 November, 1890 on 
founding a private institute at Carpineti for teaching children;  
and the “Fu sempre cura’’ of 1 October, 1893. -’“
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51
52

5
(F) Decrees  are the Acts of the Roman Congregations which are 

issued motu proprio, principally in the administrative order. The
53

■o Cf. Benzinger nn. 207 *ff.
si Acta Leonis XIII, Vo], VIII, p. 372.
52 Ibid., Vol. X, p. 304.
*2* Ibid., Vol. XIII, p. 310.
53 In Roman law, decretum was a decision given by a magistrate acting under an 

authority based on imperium and not on judicial or legislative power (cf. D. I, 4 1 
1; D. I, 16, 9, 1; D. XXVI, 3, 2 and 7, 1; D. XXXVI, 1, 81; D. XXXVII, 1, s/l; 
D. 4, 17, f. 7, 1). Accordingly all who enjoyed public authority could issue decrees: 
the Pontiffs (c. D. XI, 7, 8) ; the Princes or Emperors (cf. D. I, 1, 7; D. I, 4 1; 
D. IV, 6, 1; D. V, 2, 28; D. V, 3, 25, 16) ; the Senate (cf. D. XXIV, 1, 32, 24; 
D. I, 1, 17, 1); the Consuls, Proconsuls, Governors (D. I, 16, 9, 1; D. IV, 4, 3; 
D. XXVII, 1, 16) ; the Decurions (cf. D. Ill, 5, 30; D. L, 1, 36; C. X, 46, 1 and 
2) ; Praetors and other magistrates having jurisdiction who were vested with 
public authority, especially in the exercise of the so-called voluntary jurisdiction 
(cf. D. IV, 6, 26, 6; D. XXVI, 5, 26; D. XXXVII, 1, 3, 8). In the Imperial 
age the name decrees was given to commands coming from the Prince or Emperor 
in virtue of the judicial power he possessed, principally in extraordinary cogniz
ances (cf. Theophilus, Institutionum graeca paraphrasis, 6, 1, I, Tit. 2, Berlin, 
1884; Ph. Maroto, Institutiones luris Canonici, Tom. I, pp. 303-304, Rome, 1921; 
Girard, Manuel elementaire de droit romain, pp. 59-61, p. 970, n. 5; p. 1044 sq.; 
P. Bonfanti, Storia del Diritto Romano, 2nd ed., p. 401). In canon law the word 
decree has many meanings. In the judicial order the mandates of a judge apart 
from the sentence itself were called decrees. In the legislative order, the term 
decrees was applied to laws of the Roman Pontiff as distinct from conciliar laws, 
or those which were not given at the instance of others. Hence acts of ecclesias
tical administration which would not be termed laws or judicial sentences were 
called decrees, and thus the original signification of the term was maintained. 
The word is also employed to denote collections of Church law, e. g. the canonical 
collections of Burchard, Yvo and Gratian, the decisions of the Sacred Congre
gations, the General and Particular Councils of the Church, the administrative 
acts of Bishops and all who possess public authority in the Church, and in judicial 
proceedings, all orders made by a judge apart from the definitive or interlocutory 
sentence. (Cf. Ph. Maroto, Institutiones, pp. 305-307; A. Van Hove, Prolegomena, 
p. 55.) 
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term comes from Roman law where decrees were the judgments ren
dered by the emperor upon his hearing of a cause (i. e., when he 
employed the administrative procedure), in virtue of the judicial 
power vested in him. They are universal or particular, according as 
they affect the whole Church, e. g., the Decree “Quam singulari” of 
the Congregation of the Sacraments, 8 August, 1910, on the age of 
children for First Holy Communion,54 or particular persons, places 
and cases. Particular decrees are binding on all for whom they are 
given. From particular decrees we may draw an argument from a 
like case (from analogy), for if the same decrees have been given 
repeatedly in similar cases, they establish what is called the Stylus 
Curiae. Universal decrees, like universal laws, bind all the faithful.

Doctrinal decrees are issued principally by the Holy Office in mat
ters of faith and morals, or in regard to the prohibition of books, by 
the Sacred Congregation of the Propagation of the Faith for Mis
sionaries, and also by the Congregation of Seminaries and Univer
sities. These decrees contain true precepts or condemnations relative 
to untenable doctrine or unlawful acts. As regards their disciplinary 
authority, they must be held equivalent to other decrees; however with 
respect to their doctrinal authority, they remain Acts of the Congre
gations and cannot be called papal Acts, in the strict sense, if they 
lack Pontifical approval, or have it in forma communi only. Hence, 
theologically speaking, to such decrees is not due that assent of 
divine faith which is given because of the authority of divine Revela
tion, nor that assent of ecclesiastical faith which is due to infallible 
and absolutely supreme authority. However, true exterior and in
terior assent is due to such decrees (nor will the assent of respectful 
silence alone suffice). This assent requires dutiful submission and 
acceptance without opposition. He who acts otherwise is disobedient, 
imprudent and gives scandal.55

However, in some altogether extraordinary case, solid reasons to the 
contrary may permit the learned (we say the learned and by no means 
the ignorant and inexpert) to withhold their complete and absolute 
interior assent until the matter is decided by the infallible authority 
of the Church. Meanwhile they may privately and with all due rever
ence expose the matter to the Holy See, but by no means may they

S4 A. A. S., 1910, a. II, p. 577.
85 Cf. the Motu proprio, Praestantia Scripturae Sacrae, of Pope Pius X, 18 

November, 1907, which treats of the decisions of the Pontifical Commission on 
Scripture and the penalties for transgression of the statutes against the errors 
of Modernists (Acta Pii X, Vol. IV, p. 233).
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assert that the Roman Pontiff or the Holy See failed to understand, 
for example, the meaning intended by the author of a condemned book. 
This the Jansenists did—and they were absolutely wrong—when Pope 
Innocent X (1653) condemned five heretical propositions on original 
sin and its consequences which were actually contained in the “Augus
tinus” 56 of Cornelius Jansenius (d. 1638), Bishop of Ypres. In such 
cases, these learned men should be prepared to accept the decision of 
the Holy See, and to give it their exterior compliance and interior 
consent.57

When the Roman Pontiff confirms doctrinal decrees in forma spe
cifica, he makes these decrees his own, vesting them with supreme 
authority. He can even endow them with infallibility, provided the 
conditions for ex cathedra teaching are fulfilled.58 If the deliberative 
opinion of the Sacred Congregations appear in the above decrees it 
serves to show the motives of their issuance.

(G) “Instructiones” are doctrinal explanatioris, rules, directive 
norms, recommendations, and admonitions. The Motu Proprio of 
Pope Benedict XV, 15 September, 1917, clearly sets forth the special 
character of this class of Acts: “The ordinary function of the Sacred 
Congregations as regards general decrees of this kind will be to see 
that the prescriptions of the Code are faithfully observed, and, if 
necessary, to issue Instructions that will bring out in clearer light the 
precepts of the Code and make them more effective. These documents 
shall be drawn up in such a way as not only to be, but to serve as 
explanations and complements, as it were, of the canons, which should 
therefore very suitably form part of the text of the documents.”59

As regards their juridic value, or their power to constitute law, 
Instructions do not, strictly speaking, possess the force of an absolute 
precept of law, for the reason that they usually express directive 
norms. However, they must be obeyed, since they are intended as a 
preparation for the observance of ecclesiastical discipline. At times, 
however, the Instructions recall to mind the observance of former 
laws, in which case they are of absolute obligation.

Examples: The Instruction of the Sacred Congregation of the 
Sacraments issued to local Ordinaries on the manner of investigating 
the free state and regarding the notice of marriages contracted

5° Cf. Demitiger, nn. 1092-1099.
57 Cf. Albers, Storia Ecclesiastica, Vol. II, p. 162, n. 2, regarding the “Augus

tinus” of Jansenius and the related question of the so-called “Respectful Silence”.
58 Cf. Tanquerey, Synopsis Theologiae Dogm. Fundam., Vol. I, pp. 567-568, 

11th edition.
59 A. A.S., IX, 1917, p. 483.
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(A. A. S., XIII, 348);60 the Instruction of the Holy Office (July,

go << With reference to the investigation about the free state of the parties, the 
Sacred Congregation of the Sacraments states that many local Ordinaries have 
complained that the pastors, especially in distant countries to which workmen 
emigrate from Europe, have not observed the rules of Canon Law concerning the 
investigation whether the parties are free to marry, and have neglected to send 
notice of the marriages contracted to the parishes in Europe where those people 
were baptized. Owing to this carelessness, people have been able to deceive the 
pastors, and get married again while their first spouse is still living in Europe. 
The Sacred Congregation of the Sacraments has issued an Instruction on this 
matter to the Ordinaries, March 6, 1911 (A. A, £., Ill, 102), but lest anyone 
argue that the Code has revoked the said Instruction, the Instruction together 
with the references to the Code is again issued to the Ordinaries.

(1) The Ordinaries must remind the pastors that it is not lawful to assist at 
a marriage—not even under the pretext or with the intention of keeping people 
from living in concubinage or from contracting a so-called civil marriage—unless 
they have legally established the fact that the parties are free to marry, observing 
in that, investigation the precepts qf Canons 1020 and 1097, 1, nn. 1-3; and the 
pastors are to be admonished not to neglect the precept of Canon 1021 concerning 
the sending of notice of the marriage contracted to the parish where the parties 
were baptized.

(2) The pastor who assists at the marriage (cf. Canon 1103, § 2) must send the 
notice to the parish of baptism without delay, and that notice must contain the 
full names of the parties and their parents, the age of the parties, the place and 
date of marriage, the full names of the witnesses, the full name of the pastor, and 
the seal of the parish. The parish and the diocese and the place where the 
parties were baptized must be accurately indicated in the notice. It should be 
sent by registered mail.

(3) The pastor should send the letters of inquiry concerning the free state of 
the parties and the notice of the marriage to the place of baptism through the 
chancery office of his own Ordinary.

(4) The marriage of workingmen who have come recently from distant coun
tries may not, as a rule, take place without consulting the local Ordinary, for 
they are either vagi (i. e., without domicile or quasi-domicile) or, if they are not 
vagi, are not sufficiently known, so that in many eases there is not sufficient cer
tainty of the absence of impediments to their marriage. In both cases the Code 
demands that the matter be referred to the Ordinary (cf. Canons 1031, 1032, 1, 
1023). The Sacred Congregation strictly forbids the pastors to assist at these 
marriages without consulting the local Ordinary, except in a case of necessity or 
rather in danger of death.

(5) If, in spite of all precaution the pastor of the place of baptism finds that a 
party married again while the first spouse was still living, he shall at once inform 
the pastor who married them through the chancery office of the Ordinary.

(6) The Ordinaries must zealously see that these precepts are faithfully observed, 
and proceed even with canonical penalties, if necessary, against the violators.” 
(Woywod, Canonical Decisions of the Holy See, pp. 83-84.)

Number 3 of the above Instruction should be carefully noted, as it gives us a 
practical interpretation of the meaning of Canon 1029, concerning which there 
were various opinions. Canon 10129 declares: “If another pastor has instituted 
the investigation or published the banns, he must at once inform the pastor who 
is to assist at the marriage by authentic document of the outcome of such in- 
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1888) concerning the administration of the Sacrament of Confirma
tion by a simple priest delegated by the Apostolic See; the Instruc
tion of the Sacred Congregation of the Sacraments, 6 March, 1911, 
concerning proof of the death of a spouse. This Instruction was 
given at the time of the Calabrian-Sicilian earthquake, and later 
proved very serviceable during the World War. It confirms and 
determines earlier prescriptions issued in this matter by the Holy 
Office (13 May, 1868). The tenor, the meaning, and the form of these 
Instructions must be carefully considered to understand their nature.

(H) Edicts. This term is rarely used in canon law. It was em
ployed to designate laws concerning temporalities when the Roman 
Pontiffs possessed temporal power. It has the same force as a decree. 
An example is the well-known edict of Cardinal Pacca (1756-1844), 
prohibiting the removal of works of art from Rome. In the Roman 
law, “precepts published by those who have the right of deciding what 
the law should be” (Gaius, Inst., I, 6) were called edicts; and this 
right belonged to the magistrates of the Roman people, namely the 
praetor urbanus and the praetor peregrinus, the aediles curules, the 
praesides or governors, and the quest ors.

(I) Statutes. This word, meaning the same as decree or edict, is 
rarely used to denote pontifical laws; often to designate laws of par
ticular Councils. The term is also applied to incomplete laws which 
lay down rules to be observed in a particular collegiate body, as 
Chapters.

(J) Rescripts (or Responses) are, as in Roman Law, “answers 
given in writing by the Prince on request of a petitioner”. They 
may be given in the form of Bulls, Briefs, Apostolic Letters and 
Simple Rescripts. As regards the juridic value of particular re
scripts, it is to be noted that they (like particular precepts) affect 
only the persons or places for which they were given. They may, 
however, established the Stylus Curiae.^

(K) Privileges are private favorable laws in respect of a physical or 
moral person, namely, they confer a spiritual favor. They are called 
laws, because they are given, though not directly, for the common good, 
and they oblige others not to interfere with the proper use of the 
right conferred on the privileged person.
vestigation or proclamation.” The Instruction lays down the rule that the pastor 
who made the investigation must send the result of the same to the pastor con
cerned, not directly but through the chancery office of his own Ordinary.

coa Vid infra, p. 699.
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(L) Faculties are special privileges granted by the Roman Pontiff 
to a private person, usually they are issued to Prelates, Papal Nun
cios, Apostolic Delegates, Bishops, Vicars Apostolic, etc. Well known 
are the “Facultates Quinquennales” which are given to Ordinaries by 
the Consistorial Congregation when they make their report on the 
status of the diocese. (See the Motu proprio, Post datam instruc
tionem, of Pope Pius XI, 20 April 1923, A. A. S., 1923). These 
concessions, as a rule, give power to absolve from censures, to dis
pense, et cetera, to grant, namely, what is usually reserved to the 
Sacred Congregations.

(M) Particular laws are laws given for a particular nation, region, 
diocese, or community. They constitute particular legislation.

(N) The Declarationes are interpretations of existing law, or 
replies to contested points. The Sacred Congregations, in particular, 
issue these norms of interpretation. An example is the Declaration 
of the Consistorial Congregation, 1 August, 1919, concerning the 
nature of parishes and quasi-parishes. As to their juridic value: 
Declarationes, which interpret laws already established, make law 
between parties when they are formally particular, since they are 
applications of laws to a particular case and depend upon factual 
circumstances.. However, when the same declaration has been given 
repeatedly in similar cases, one may use the principle of similarity of 
cases; this also creates jurisprudence.

When Declarationes are equivalently universal, strictly speak
ing, they have universal force, because though issued on request of a 
particular person or for a particular place, they are actually uni
versal replies to questions universally proposed. As is evident, the 
same applies to Declarationes that are formally universal.®1

(O) Decisiones are judgments pronounced in settlement of causes 
or suits. They are properly called sententiae when pronounced by 
Tribunals or by others having strict judicial power, e. g., “The De
cisions or Sentences of the Sacred Roman Rota”, a volume of which 
is published every year; and “Resolutiones”, when causes are settled 
in an administrative way. In regard to establishing law, the judicial 
sentences of Tribunals and the “Resolutiones” of particular causes by 
the Sacred Dicasteries have force between parties since the reasons 
for the decision depend upon particular circumstances. Hence the 
axiom, “Things done among strangers ought neither to benefit nor

61 Cf. our commentary on Canon 17, § 2, p. 600.
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to injure us”; and that of the Roman law, 11 Matters adjudged in a 
cause usually do not prejudice or benefit those who were not parties 
to it” (L. 2, Cod. VII, 56). ’However, when the same decision has 
been rendered repeatedly in similar cases, we are permitted to argue 
from analogy, i. e., we may employ the so-called argumentum a simili, 
and to adopt a norm of action therefrom. This uniform and constant 
mode of procedure in rendering ‘ decisions establishes the jurispru
dence, or as the Romans defined it, 4‘the authority of matters ad
judged in the same way”, of each Tribunal and Congregation, to 
which we must conform.

(P) Praecepta or Mandata are commands that are given to indi
viduals, or to a community in a particular case. They establish 
law for those to whom they are given.02

II
48. II. Forms of Acts of the Holy See.03 The Acts which pro

ceed from the Holy See are usually issued in the form of a document, 
and at times as an Oraculum Vivae Vocis, i. e., an oral Papal conces
sion or declaration. The Acts that are issued in writing are of various 
kinds, namely, Bulls, Briefs, simple Letters and simple Rescripts.

(A) The Apostolic Bull is the most solemn form of Papal docu
ment, as is evident from its characteristic features: (1) it is written 
in a very formal style,84 (2) it deals with matters of greater impor
tance, (3) it is marked with a Seal, usually a leaden seal, attached to 
the document with silken or hempen laces, bearing 'on one side the 
representation of the heads of St. Peter and St. Paul, separated by a 
Latin cross, with their initials, S. P. — S. P. underneath;05 on

«2 Cf. our commentary on Canon 24, pp. 635 ff.
68 Cf. Bangen, o. c., p. 430; Hinsohius, System d. Kath. Kirchr., III, p. 782; 

Scherer, o. c., I, p. 139.
Pope Pius X by his Motu Proprio of 8 December, 1910, changed the ancient 

formulae of the Apostolic Chancery and approved the new formulae. Today, 
therefore, simpler formulae are employed for the conferring of benefices, whether 
Consistorial or otherwise, as also when new dioceses and chapters are established 
(A. AS., 19 December, 1910, p. 939; Maroto, Institutiones, n. 338; O’Neill, 
Papal Rescripts of Favor, p. 60).

However, Bulls, and especially Constitutions, usually terminate with constitu
tive and nullifying clauses, which evidence their great authority and solemnity, 
e. g. the concluding clause of the Constitution Providentissima: 4 ‘ Non obstantibus 
quibuslibet, etc.”

«5 Pope Leo XIII by a Motu Proprio of 29 December, 1878, ordered that the 
leaden seal be affixed only to Bulls of greater moment, as in the case of Bulls 
dispatched by the Chancery and the Secretariate of State, and that for all other 
Bulls a substitute Seal be used, i. e. an impression made in red ink. on the lower 
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the reverse is the name of the reigning Pontiff;60 (4) it is written 
upon a parchment, red or dark in color, and made of animal skin, 
usually sheepskin, which has the shape of a horizontal rectangle;67
(5) the name of the Pope, e. g., Pius, without the number, is given 
first, followed by the words Servus Servorum Dei;  (6) mention of 
the place of issuance is made at the end (e. g., Romae apud Sanctum 
Petrum; formerly, Romae apud Sanctam Mariam Maiorem)  
followed by the date—year, day, month, and the year of the pon
tificate. At present, the years are computed in the ordinary fashion. 
Before the time of Pope Pius X, Bulls were dated by the years 
of the Incarnation computed from 25 March. On 29 July, 1908, 
Pope Pius ordered that the beginning of the year be reckoned from 
the Kalends of January. The days were formerly computed accord
ing to the Roman fashion by Calends (the first day), Nones (the fifth

66

69

left hand part of the document, representing the heads of St. Peter and St. Paul, 
separated by a cross, with the initials S. P.—S. P. stamped underneath, and the 
name of the reigning Pontiff surrounding the heads of the Apostles. Bulls 
emanating from the Apostolic Datary bear the substitute seal.

Cf. Serafini, Le monete e Bolle plumbee del medagliere Vaticano, 1910, which 
shows that with few exceptions from the time of Pope Paschal II (1099-1118) 
Bulls carried a seal bearing the representation of the heads of St. Peter and St. 
Paul, separated by a Latin cross, on one side, and the name of the reigning Pontiff 
on the other side. At times, principally to confirm the election of emperors a 
golden seal was used, the document being then called Bulla aurea (golden Bull).

«° The name of the reigning Pontiff does not appear on Bulls issued by him 
before his consecration. These are the so-called bullae dimidiae and are of rare 
occurrence. Cf. c. 4, V, X, Extravag. Comm, and Canon 219 regarding the plenary 
power possessed by the Pope even before his consecration.

«7 Papyrus was used up to the eleventh century; and there are extant twenty- 
three of these papyrus bulls, the oldest of which goes back to the year 819 and 
contains a privilege granted by Pope Paschal I (817-824) to the Archbishop 
of Ravenna. Cf. Marini, Diplomatica Pontificia, Rome, 1841; also I papiri 
diplomatics

It should also be noted that before the time of Pope Leo XIII (1878), it was 
customary in writing Bulls to use the Gothic or Teutonic characters (called 
round and also Gallic or Lombard characters). Prom the fourteenth century no 
diphthongs were used, and from the sixteenth century, no marks of punctuation. 
On December 29, 1878, Pope Leo XIII, by the Motu Proprio, Universae Ecclesiae, 
ordered that Bulls be written in the ordinary Latin characters.

A school of paleography for the interpretation of Bulls, documents, etc. has 
been established at the Vatican and at S. Apollinare, Rome. Cf. Litterae Card., 
Gasquet ad B.mos Ordinarios, 6 November, 1923.

as This title was first used by Pope St. Gregory the Great (590-604), when the 
Patriarch of Constantinople, John the Faster, arrogantly called himself “Ecumeni
cal Patriarch.”

68 Certain Bulls were given by Popes Urban VIII and Benedict XIV “in Arce 
Gandulphi Albanensis Dioecesis.’’ 
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and the seventh day, and Ides (the thirteenth and the fifteenth day); 
but today they are reckoned according to the common method of com
putation;70 (7) only Consistorial Bulls are signed by the Pope. By 
the term Consistorial Bulls are not meant those that emanate from 
the Consistorial Congregation, but those that are given in Consistory 
concerning matters of great importance under the signature of the 
Supreme Pontiff and all the Cardinals of the Curia, e. g., Bulls of 
Canonization.71 In other cases Bulls are signed by the Cardinal Chan
cellor and another Official of the Apostolic Chancery, or by the Car
dinal Chancellor and the Cardinal Prefect of the Dicastery in whose 
competence the matter belongs;72 (8) the proper office for preparing 
and expediting Bulls is the Apostolic Chancery; and for Constitu
tions it is the Secretariate of State. However, Constitutions are regis
tered in the Apostolic Chancery. Lastly, the Apostolic Datary has 
charge of Bulls regarding the conferring of non-consistorial benefices 
reserved to the Holy See.

(B) Apostolic Briefs. Briefs have fewer formalities than Bulls; 
and because they are more brief in form, they are called by that name. 
Their principal characteristics, which at the same time distinguish 
them from Bulls, are: (1) they are simpler in style; (2) they deal 
with matters of minor importance; (3) their seal is the Fisherman’s 
Seal representing St. Peter seated in a boat and drawing his net from 
the sea; formerly the impression was made in red wax on the docu
ment, but at present in red varnish; (4) their material is thin, white 
parchment made of animal skin, not very long, and oblong in shape; 
(5) they begin with the name of the Pope with the number added, 
e. g., Pius PP. XI, and a clause of perpetuity is also added to give 
solemnity to the document, e. g., ad perpetuam rei memoriam or ad 
futuram rei memoriam; (6) they are concluded with the date, which

to The phrase *(Anno Incarnationis Dominicae ’ * was retained in Constitutions 
published in the form of Bulls as late as the year 1913. Later, the ordinary 
computation was adopted by Pope Benedict XV in the Constitutions Incruentum, 
10 August, 1915, and Providentissima, 27 May, 1917: “Datum Romae apud S. 
Petrum, die festo Pentecostes anno millesimo nongentesimo decimo septimo, Pon
tificatus Nostri tertio.” Similarly, the Constitution Infinita Dei misericordia, 
which promulgated the Jubilee, reads: “Datum Romae apud S. Petrum, die 
undetricesimo mensis Maii anno Incarnationis Dominicae millesimo nongentesimo 
vicesimo quarto, Pontificatus Nostri tertio.”

Cf. the Constitutions on the Canonization of St. Margaret Mary Alacoque, 
St. Gabriel of the Sorrowful Virgin, and St. Joan of Arc; A. A. S., 1920, pp. 474 ff.

72 When the Cardinal Prefect is absent from Rome or otherwise impeded, the 
signature is given by the Senior Cardinal of the Congregation. 
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is given according to common custom in the order of day, month, 
year, and year of Pontificate; (7) they are signed by the Cardinal 
Secretary of State, or by the Secretary of Briefs, if they concern 
matters of no great importance; (8) they are prepared by and issued 
from the Secretariate of Briefs to which decrees or rescripts of favor 
are sent by the different Congregations having competence in such 
matters, e. g., the Sacred Congregation of the Sacraments has power 
to grant the privilege of a private oratory. (However, this is not true 
of matrimonial dispensations that are granted in the form of a Brief, 
which means that they are Briefs in form only, and are written on 
ordinary paper of a larger size).73

(C) Simple Epistles or Letters. These letters are documents of less 
solemnity, and are issued on ordinary paper in a somewhat simple 
style. When they emanate from the Bope himself they are composed 
by the Secretary of Briefs to Princes or by the Secretary of Latin 
Letters, and are signed by the Pope in this fashion: Pius PP. XI. 
If, however, they are issued by a Dicastery, they are composed by the 
officials of that department, and are signed by the Cardinal Prefect 
and the first major official of the same.

(D) Simple Rescripts. Ordinarily the Simple Rescript comprises 
two parts. The first part contains the petition, which begins with the 
salutation, “Beatissime Pater”, and is the request or a summary of 
the same; in the second part is the response, namely, the grant or 
decision. If the Sacred Congregations have ordinary faculties to 
grant the request, this formula is usually employed in the response: 
“Sacra Congregatio . . . vigore facultatum sibi a SS. D. N. Pio PP. 
XI tributarum, etc. ’ ’; otherwise this formula, or one similar, is used: 
“Ex audientia SS.mi diei . . . SS. D. N. Pius PP. XI, audita rela
tione infrascripti Cardinalis, benigne concessit (or commisit) etc.” 
The authenticity of Papal Rescripts is determined by the following 
characteristics: the double signature, namely, the signatures of the 
Cardinal Prefect and Secretary of the Congregation;  the Seal of 
the Congregation itself.

74
75

73 The earliest example of a Brief is a letter of Pope Clement IV (1265-1268) 
to his nephew Peter, il Grosso, (7 March, 1265).

7* However, many rescripts, especially rescripts granting matrimonial dispen
sations, are signed only by a Prelate of the department and some minor official: 
furthermore, many rescripts issued by the Congregation of the Holy Office are 
signed by the Notary alone.

75 Book I, Title IV of the Code (Canons 36 and 62) treats of Rescripts; see 
below, pp. 697 ff.
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(E) Decrees. These are issued in the form of a Motu Proprio and 
not in the form of an Epistle. An example is the Decree “Quam 
singulari” of the Congregation of the Sacraments (8 August, 1910) 
concerning the age when children are to be admitted to First Holy 
Communion.

(F) Oracula vivae vocis. Generally speaking, Oracula vivae vocis 
are grants, provisions, mandates, decisions, declarations, et cetera, 
given orally by the Pope or the Dieasteries of the Roman Curia. They 
are of two kinds. (1) Oracula in the broad sense, are the concessions, 
declarations, orders, et cetera, which the Cardinal Prefects or the 
major Officials of the Sacred Dieasteries receive from the Pope in 
audience, in matters pertaining to their competence; and which are 
afterwards put in writing, namely, in rescripts, decrees, et cetera. 
Under this same heading come the provisions, precepts, decisions and 
the like, issued in the Plenary Congregation (namely, by the Cardinal 
members of the Congregation), or in the Congresso (namely, in a 
meeting of the Cardinal Prefect and the officials of the Congrega
tion) ; and which are, as a rule, written down in brief form by the 
Secretary or the Assessor, or by the minor officials of the Congrega
tion, and afterwards drawn up in the form of rescripts, decrees, 
et cetera.

The term oracula vivae vocis may be applied to all the above, for 
the reason that they are given orally by the Pope or by the Prefects 
of the Dieasteries; and with regard to these, the Secretary and the 
minor officials function as Notaries giving official testimony in writing 
of what they have heard. Their testimony, though it be the testi
mony of one witness, establishes full faith and credit.

(2) Oracula vivae vocis, viewed strictly, are concessions, declara
tions, provisions, et cetera, given by the Roman Pontiff, or even by the 
Dieasteries of the Roman Curia, to private persons for their own 
benefit or that of others; or even to Cardinals or other officials of 
the Holy See, but considered as private persons.

The juridic force of Oracula is explained in our commentary on 
Canon 79.

It will be helpful to mention here the Constitution Romanus Pon
tifex of Pope Gregory XV, 2 July, 1622, which revoked all concessions 
made by Roman Pontiffs orally, because serious inconveniences and 
numerous abuses had crept in, except those granted on request of 
kings and those bearing the signatures of Cardinals.70

7« Cf. Ferraris, Bibliotheca, under Oracula vivae vocis, nos. 7 and 8.
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Later, Pope Urban VIII, by his Constitution Alias felicis recor
dationis, 20 December, 1631, revoked, even the privileges which Pope 
Gregory XV had previously excepted. On April 11, 1635, however, 
in a second Constitution beginning with the same words, he declared 
that oracula vivae vocis, in the broad sense, were not included in the 
revocation of 1631.”

Finally, we must keep in mind the “Monitum” of the Sacred Con
gregation of Rites, 28 January, 1912: ‘ ‘ The Sacred Congregation of 
Rites has deemed it advisable to inform the Most Reverend local 
Ordinaries, and to ask them to notify their subjects, that all rescripts, 
replies to questions, concessions, declarations of every kind, privileges, 
and commentaries published in the name of this Congregation are of 
no force unless, as the law requires, they are signed personally by the 
Cardinal Prefect of this Congregation together with its Secretary or 
his Substitute, or in the case of necessity, at least by the Cardinal 
Prefect, or by the Secretary or his Substitute.” 78

49. Councils as a Source of Canon Law. The last-mentioned 
source of human-ecclesiastical law in our list of sources is General 
and Particular Councils: hence we give here a brief explanation of 
this source of canon law.

(1) Notion and Classification. Etymologically considered, the Latin 
term concilium and the Greek <rwo8os are interchangeable. For in
stance, the Council of Trent calls itself in the opening decree (Sess. I) 
“sacrum Tridentinum et generale concilium”, and in another place 
(Sess. II): “Sacrosancta Tridentina synodus”.  Hence, a council 
or synod, in this sense, means a gathering together of people; a con
vention or assembly. Hence, Councils are legally convened assemblies 
of ecclesiastical dignitaries for the purpose of discussing and deter
mining matters of an ecclesiastical nature.  Councils are classified 
as follows: oecumenical, plenary, and provincial, namely, general, that 
is, oecumenical (obtov/xw?, of the whole world, universal), and par
ticular, that is, topical (roiriKa, local).

78

80

(a) With respect to (Ecumenical Councils, Canon 222 declares: 
§ 1. “ There can be no (Ecumenical Council unless it is convoked by 
the Roman Pontiff. ” § 2. It is the right of the same Roman Pontiff 
to preside either personally or through others at the (Ecumenical

77 Cf. Ferraris, loc. cit., n. 9.
78 A. A. S., 1912, IV, p. 84.
79 Cf. Brunsmaun-Preus, Fundamental Theology, IV, p. 81.
so Cf. cap. 1 Dist. XV of the Decretum, 7, where various etymologies of these 

terms are given.
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Council, to appoint and designate the matterss to be treated in it, and 
their order, to transfer, suspend, dissolve the Council, and to confirm 
its decrees. And Canon 229 rules:41 If the Roman Pontiff should die 
during the celebration of the Council, it is by law automatically sus
pended until the new Pontiff shall have ordered the resumption and 
continuation of the same.” This provision was made for the purpose 
of safeguarding ecclesiastical discipline.

(b) In regard to Plenary Councils, Canon 281 ordains: “The Ordi
naries of several ecclesiastical provinces may meet in Plenary Council, 
but they must first ask the permission of the Roman Pontiff who will 
appoint a legate to convoke and preside over the Council.” Several 
Plenary Councils have been celebrated since the promulgation of the 
Code, for example, in Sicily (1920), in Sardis (1924), and in Ire
land (1927). A council celebrated by the Bishops of one region, but 
immediately subject to the Holy See, is also called a Plenary Council, 
e. g., the Council celebrated by the Bishops of Umbria (September, 
1923).

(c) Concerning Provincial Councils, Canon 283 rules: “In each 
ecclesiastical province a Provincial Council shall be held at least 
every twenty years.” Thus the Code restored the Tridentine man
date (which was held in general disregard) ordering that Provincial 
Councils should be held every three years.81

(d) The diocesan synod is not a council, nor should it be so termed, 
for, as Canon 362 decrees: “The bishop is the only legislator in the 
synod, the others having only a consultive vote. He alone signs the 
laws passed in the synod, which, if they are promulgated in the synod, 
go into force immediately, unless the bishop decrees otherwise.”82

With respect to the time of celebration of the diocesan synod, 
Canon 356, § 1 rules: “The diocesan synod is to be held at least every 
ten years. In it should be treated only questions which touch the 
particular needs of the clergy and the people of that diocese.”88

si Cf. e. g., Acta et Decreta Concilii Provincialia Mechliniensis Quarti (1020).
82 Rightly must Plenary and Provincial Councils be distinguished from the 

meetings of the Bishops of a certain nation, or of a particular territory. These 
meetings are held at various intervals (e. g., every year at Washington in 
the United States of America; at Maynooth in Ireland; and at Westminster in 
England), and are called Conferences (cf. CanonQ92). Such assemblies of Bishops 
are vested with no legislative power, but are arranged for the purpose of dis
cussing and agreeing upon some definite policy regarding current ecclesiastical 
matters and relations with the civil authorities and that the local needs of the 
Church may be better known and harmony and unity of action may be secured.

83 Cf. the brochure of Canon Mario Pistocchi, De Synodo Dioecesana, which 
contains a brief commentary on Canons 356-362, Turin, 1922.
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(2) Conciliar Canons and Decrees. The term canons was formerly 
applied to decisions made by the Fathers of the Councils, both 
dogmatic and disciplinary. From the time of the Council of 
Constance (1414-1418), dogmatic definitions were frequently styled 
canones; disciplinary edicts, decreta. In the Code of Canon Law 
disciplinary laws receive the name canones,83a although the term 
decrees also occurs, where the Code speaks of future disciplinary laws 
(Canons 227, 291).

(3) Councils constitute a true source of canon law. This is 
obvious from the fact that Conciliar enactments have been regarded 
as true laws: (&) They were considered such by the Apostles, when 
they were assembled together at Jerusalem (A. D. 51): ‘‘It hath 
seemed good to the Holy Ghost and to us, to lay (imponere) no fur
ther burden upon you than these necessary things” (Acts XV, 28).
(b) The celebration of councils has been a constant custom and 
practice in the Church; indeed for many centuries councils have 
seemed to be the more customary source of ecclesiastical laws, (c) 
The Supreme Pontiffs have always held Councils in the greatest 
esteem, as their pronouncements prove;  and have even determined 
the time when Provincial Councils were to be held, namely, twice a 
year, which was later changed to once a year (cc. 2, 7, D. XVIII), 
and still later to once every three years (Cone. Trid., sess. XXIV, 
c. 2, de ref.); at present, however, the time is fixed by the Code.

84

There is a close connection between the (Ecumenical Council and 
the power of the Supreme Pontiff, and consequently the (Ecumenical 
Council has supreme teaching authority (magisterium) and jurisdic
tion in the whole Church (Canon 228, § 1). The (Ecumenical Council 
can regulate matters of faith and morals in the same manner as the 
Roman Pontiff, and can decide infallibly any questions regarding 
them; for the judgment of all the Bishops of the universal Church, 
who are in accord with the Roman Pontiff, is the judgment of the 
Church, which can neither deceive nor be deceived. In this regard, 
Dante, in his famous work on the monarchy, “De Monarchia” (III,
3),  where he calls (Ecumenical Councils, chief councils, beautifully 
says: “With the Church we must regard as venerable those chief 
Councils, at which no one of the faithful doubts that Christ was 
present; for we have His statement made to the disciples as He was 
about to ascend into Heaven: ‘Behold I am with you all days even

85

83a Vid supra, pp. 42, 43, par. 6.
84 Cf. canon 5, Cans. XXV, q. 2; cc. 2, 3, D. XV.
85 A Latin treatise in three books.
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to the consummation of the world, as St. Matthew testifies.” Ac
cordingly, just as ‘‘from the judgment of the Roman Pontiff there is 
no appeal to the (Ecumenical Council” (Canon 228, § 2), so from the 
judgment of the (Ecumenical Council there is also no appeal.86 
Moreover, the (Ecumenical Council enjoys plenary power in questions 
regarding general discipline, so that it can change any universal law 
previously enacted whether by a Council or by the Roman Pontiff, 
and also give judgments; although of late years the Council, as a rule, 
treats only of matters relating to general legislation.

Formerly particular councils dealt with questions regarding the 
faith;87 their sentences, regarded in themselves, established the prob
able teaching of the Church, which became certain and infallible 
doctrine when fully confirmed by the Pope. Hence, their decrees on 
such matters were usually sent to the Supreme Pontiff. Thus, for 
example, the condemnation of the errors of the British monk Pelagius 
on original sin and Christian grace, by the Sixteenth Council of Car
thage (418), was confirmed by Pope St. Zosimus (417-418).88 At 
times, however, this supreme authority was not expressly given to the 
decrees of particular councils, but was had in virtue of the tacit appro
bation of the Roman Pontiff and the acceptance of the Universal 
Church.

At present, particular councils do not deal, as a rule, with questions 
of faith. Canon 290 declares: “In Plenary and Provincial Councils 
are to be discussed matters that serve for the increase of the faith, 
the guidance of morals, the correction of abuses, the settling of contro
versies, and the promotion of uniformity of discipline in the respec
tive territory.” Today legislative rather than judicial power is exer
cised by local councils. However, with respect to their force and 
extent, Canon 291, § 2, ordains: “The decrees of a Plenary and a 
Provincial Council, after their promulgation bind all persons in the 
respective territory . . hence they are legal sources of partic
ular law.

(4) Authority in Councils. The subject of . authority in Councils 
are the Prelates who participate therein, taken not singly, but as a 
group (coetus seu collegium); namely, all form together one body 
under one head, the Roman Pontiff, or his Legate, or under the Met
ropolitan. From this it follows that: (a) the Bishops assembled in

80 Cf. Denzinger, nos. 657, 768,769, 1506, for the errors of Luther, the Jansenists, 
who have been called appealers (1717), and the Pistoians, regarding this point.

st Cf. Benedict XIV, De Syuodo Dioecesana, lib. XHI, c. IH.
88 Cf. Lud. Thomassini, Dissertationes in Concilia generalia et particularia, 1667. 
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oecumenical council are not mere counsellors, but true judges and 
true legislators: hence each in signing the decrees uses this formula: 
Definiens subscripsi, Defining I have signed (opio-as vircypa^a.) .88a (b) 
An (Ecumenical Council in the Church is a subject of supreme auth
ority really distinct from the Roman Pontiff, but not fully distinct) 
since the one subject of authority includes the other, but partially 
distinct, because the Holy Father in an oecumenical council does not 
act alone, but together with the Bishops. An oecumenical council is, 
therefore, a distinct source and an efficient cause of canon law. (e) 
A particular council is a moral person, distinct from the personality 
of the various individual Prelates composing it. Its authority is not 
the sum total of the separate authorities of each of its constituents, 
but it is an authority superior to that of any of its members, being 
derived from the Roman Pontiff, and its subject is its members taken 
as a body. Hence Canon 291, § 2 rules: “The decrees of a Plenary 
or a Provincial Council, after their proper promulgation, bind all 
persons in the respective territory, and the Ordinaries of the diocese 
cannot dispense from them except in individual cases and for a just 
cause. ’ ’88 89 *

88a Dr. Guilday in his book, A History of the Councils of Baltimore (1791- 
1884), 193<2, p. 95, speaking of the Acts of the First Provincial Council of Balti
more says: HIn signing the decrees, Archbishop Whitfield used the term: definiens 
subscripsi, and the suffragans, the words: consentiens subscripsi. The Sacred 
Congregation (of Propaganda) seems to have taken alarm at this difference of 
authority and ordered that in the printed copy all should use the term: definiens 
subscripsi. Propaganda also changed the initial words of the decrees from with 
the counsel and consent of the suffragans to together with the bishops of the 
Province of the United States.91

89 Cf. our commentary on Canon 86, p. 860.
* See above, Nos. 10-20, pp. 18 to 32; also No. 36, pp. 63 f.

IV
The Sources of Unwritten Law

50. The sources of unwritten law are: the natural law, tradition» 
custom, observance, the Stylus Curiae, jurisprudence, the Fathers 
and the Doctors.

(1) The Natural Law as a Source of Canon Law. We have already 
considered the natural law as a source of divine law ;* essentially, it is 
also a source of unwritten law, for we must affirm that the natural 
law is written in us “not with ink, but with the Spirit of the living 
God, in the fleshly tables of the heart”, as St. Paul wrote to the 
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Corinthians regarding the doctrine of Christ;1 and the Psalmist says, 
"the light of Thy countenance, 0 Lord, is signed upon us.”2

51. (2) Tradition as a Source of Canon Law. Tradition is the 
ancient testimony concerning doctrine or Christian institutions, which 
at the beginning of the Church was transmitted from one gen
eration to another by word of mouth. St. Robert Bellarmine rightly 
observes: "It is called unwritten doctrine, not because it was never 
committed to writing, but rather because it was not written by its 
first author.” 3

(A) The Matter and Form of Tradition. Its matter is: dogmas, 
divine and human facts, sacred institutions, transmitted laws. The 
form is: the medium or media whereby these dogmas, facts and laws 
have been transmitted to us, namely, oral or written testimony, usage, 
the profession of a certain dogma, the observance of a particular rite 
or law. Hence, we have material tradition, that is, the thing, the doc
trine, the institution transmitted to us by word of mouth; and formal 
tradition, that is, the testimony itself or the account, as transmitted 
verbally, or even in writing (documents and monuments). The above 
exposition of tradition in general satisfies our purpose. Here we are 
concerned with those traditions that regard ecclesiastical discipline, 
namely, traditional law, and not with dogmatic traditions, since these 
belong to the sphere of theology.

Jus traditum (traditional law) is “that part of tradition that con
tains ecclesiastical discipline”, namely, laws and precepts that have 
been transmitted to us, including also certain ecclesiastical institu
tions, e. g., the practice of signing oneself with the sign of the cross. 
St. Augustine says: "What else is the sign of Christ but the Cross 
of Christ ? For unless that sign be applied, whether it be to the fore
heads of believers, or to the very water out of which they are re
generated, or to the oil with which they receive their anointing 
chrism, or to the sacrifice that nourishes them, none of them is prop
erly administered.” 4 In other words, the jus traditum contains those 
laws, precepts and ecclesiastical institutions that have been handed 
down to us by the testimony of the faithful, the customs of the people, 
and the practice of the Church. It should be noted that there is a 
distinction between the jus traditum and the jus consuetudinarium

1 2 Cor. ill, 3.
2 Psalm IV, 7.
3 De Verbo Dei non scripto, c. 2.
* Tractatus in Ev. Joannis, 118, 5. Cf. Rouet de Journel, Enchiridion Patris- 

ticum, nos. 1815, 1844.
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or consuetudinary law: the latter results from customs of the people 
which have obtained the consent of the legislator himself; the former 
is the law which the legislator himself ordains or promulgates orally.

(B) Tradition must be considered one of the important sources of 
canon law, because laws in the beginning were transmitted by word 
of mouth rather than by written word: moreover, the circumstances 
and conditions of the time, which only he who is acquainted with the 
history of the primitive Church can fully appreciate, made this 
method of transmission necessary. On this point Wernz writes: 
“When the bitter controversy arose in the second century regarding 
the proper time of observing Easter, a purely disciplinary matter, 
appeal was made to the ancient traditions and the ordinances of the 
Apostles. Thus St. Polycarp appealed to the tradition of St. John 
the Apostle, Pope St. Anicetus to that of St. Peter and his successors, 
both declaring: ‘Ita traditum nobis fuit; ita accepimus a maioribus 
nostris’, this is the tradition which we have received from our fathers. 
Likewise a decision in the controversy regarding the rebaptism of 
heretics on their return to the Church, if they had been properly 
baptized was sought from tradition—nihil innovandum nisi quod tra
ditum fuerat. Also in the dispute about celibacy, which is said to 
have arisen in the Council of Nicaea (325), St. Paphnutius called the 
custom of observing celibacy by those who have received sacred orders 
in celibacy, an ancient tradition.” 5

(C) Classification and Authority of Traditions. As regards their 
origin, traditions are divine, purely Apostolic, or ecclesiastical.

(1) Divine traditions are those which have God for their author. 
They are divine, or divine and Apostolic, according as they originated 
with Christ Himself, or with the Apostles under divine inspiration/ 
These traditions are immutable.

(2) Purely Apostolic traditions are those traditions which emanated 
from the Apostles on their own authority.

(3) Ecclesiastical traditions have for their author the successors of 
the Apostles or the first shepherds of the Church. They are also 
called traditiones paternae, veterum regulae, for they transmit what 
our ancient fathers have told and taught us. Examples are: the sign 
of the Cross, the blessing of baptismal water, the blessing of ashes 
and the solemnities of certain feasts.7

»Wernz, Jus Decretalium, Vol. I, 185, III. Cf. Hefele-Leclerq, Histoire des 
Concites, t. I, p. 422, ed. 1907.

« Cf. the Council of Trent, Seas. IV, Decree on the Canon of Holy Scripture.
t See canon 5, Dist. XI, in the Decretum, where St. Basil (371) shows with what 

reverence tradition must be regarded.
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Purely Apostolic and ecclesiastical traditions, since they form part 
of human law, may indeed be changed, but since they have some 
relation to the divine law, they are not easily subject to change; in 
point of fact, they have always been held in great esteem. St. Paul 
wrote to the Thessalonians: “Hold the traditions which you have 
learned, whether by word or by our epistle.” 8 St. John Chrysostom 
commenting on this passage says: “Hence it is most evident that 
the Apostles did not hand down everything by letter (81 eirtaToX^), 

but much also that was unwritten (<Iypa<M); and the latter is equally 
credible, and therefore we also regard the tradition of the Church as 
credible. It is tradition, seek nothing further.”9

It is a known fact that Protestants exclude tradition. However, 
there are some, especially among the Anglicans, who have changed 
their views in this matter. That Protestants err in this regard is 
evident from the above passage of St. Paul.

(D) The Witnesses and Sources of Tradition, The witnesses of 
tradition are: the Ecclesia Docens (St. Matt. XVIII, 17) in the exer
cise of her authority and universal teaching power (magisterium); the 
Ecclesia Docens and Discens, (Acts XX, 28), by her faith, customs 
and practices, especially the Fathers of the Church and ecclesiastical 
writers.

The sources of tradition are all the evidences (monumenta), docu
ments, books, and any other means by which the subject-matter of 
tradition is known and transmitted. The chief sources of this tradi
tion are: the Creeds,™ the Acts and Decrees of the Councils,11 the writ
ings of the Church Fathers,12 the Acts of the Martyrs and Confes
sors,13 the liturgical books (missals, sacramentaries, pontificals, rituals, 
breviaries) ,14 as well as ancient prayers (hence the axiom of Pope St.

s 3 Thess. II, 14.
o Hom, in 2 Thess,, IV, n. 2; P. G., XLII, 488.
10 Cf. Denzinger, Enchiridion Symbolorum, nos. 1-40.
11 Collections of these are indicated here and there in Hefele, Conciliengeschichte, 

French translations have been made of this work, 1869 and later.
is Cf. Migne, Patrologiae Cursus Completus, (1844-1866): there are 217 volumes, 

and 4 volumes of Indices for the Latin Fathers and 162 volumes for the Greek 
Fathers.

is See Ruinart, 1689, and the Bollandists, called thus from John van Bolland, S.J., 
1596-1665, a Belgian, editor of the first volume of the Acta Sanctorum, The 
Acta is a hagiographical work containing a vast amount of material concerning 
saints venerated throughout the Christian world. The sixty-fifth volume was 
published in 1926, bringing the work down to the tenth of November.

14 Cf. Duchesne, Origine du culte chretien*, also Kellner, L’anno ecclesiastico e 
le feste dei santi, translated into Italian by A. Mercati.
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Celestine I (422-432): Legem credendi statuit lex supplicandi, the 
rule of prayer determines the rule of faith), the penitential books,15 
the collections of canons,16 ecclesiastical history, and Christian arche
ology11

52. (3) Custom as a Source of Canon Law. Custom may be de
fined as “A law not written, established by long usage of the people, 
and the consent of the competent authority. ’ ’ How custom constitutes 
a source of law and to what extent is explained below in our commen
tary on Canons 25-30. Here it will be sufficient to give one example 
of its power to establish law: the matrimonial impediment of dispar
ity of cult was introduced by virtue of a custom accepted by the 
Church, and later was officially confirmed by ecclesiastical legisla
tion.18

53. (4) Observance as a Source of Canon Law. Observance is 
defined as the repetition of like acts (observantia affirmativa) or the 
uniform omission of acts (observantia. negativa or inobservantia) with 
regard to any matter or business. In so far as it is usage or iiractice, 
observance, corresponds to custom. However it differs from custom: 
as to subject, since a physical person as well as the people and the com
munity can introduce an observance; as to object, for this may be not 
only a law, but any matter; as to the frequency with which the acts 
must be repeated, because as regards observance it is sufficient that 
the acts be repeated with more or less frequency. Lastly observance 
differs from custom in that it is not required that the observance should 
be over a fixed time to establish it. Observance may be considered as 
a fact and as a law. As a fact, it is the repetition of acts concerning 
the same matter; as a law, it is the law that results from that fact. 
The force of observance cannot be disregarded, particularly in certain 
questions where the bare principles of law are neither sufficient nor 
of any avail. This is especially true in the matter of contracts, wills, 
legacies, and questions regarding the origin of certain juridic insti
tutes and their constitution, the interpretation of statutes, constitu
tions, and also of privileges and rescripts. The past and the present 
observance in a given case must be carefully considered. In this 
sense observance can induce a kind of law (quoddam ius).

is Cf. D’Ales, Limen Ecclesiae, “Revue d’histoire eceles.,” 1906, pp. 16 and ff.
16 A full treatment of canonical collections is found in our History of the Sources 

of Canon Law, in another part of this work.
17 Cf. Tanquerey, Synopsis Theol. Log., I, De fontibus theol., ed. Ila, 1907, 

pp. 536 ff.
is Cf. Genicot, Theol. Moral. Institutiones, IT, n. 491, ed. 1931.
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54. (5) The Stylus Curiae. The term stylus (arvXos), considered 
etymologically, means a column or a sculptor’s tool. Later it came 
to signify a form or manner of speaking, a manner of writing, style 
in speaking. In this sense it is practically the same as observance, 
and a particular and individual style is the attribute of every man: 
hence the axiom of Buffon:  “the style is the man”. Here, however, 
in canon law, the term means the praxis Curiae, that is, “the mode 
of procedure followed by the Roman Curia in expediting causes and 
various other matters”. It may be called the custom of the Curia, 
but it differs from custom, in the strict sense, in that its subject is 
the Curia and not a great number of people; and it is introduced 
not only by the customs of those who practice it, but in various ways, 
namely, by usage, observance, writings, and the rules of Superiors. 
The term Curia applies either to the Roman Curia, where each Dicas- 
tery has its own mode of procedure, or stylus; or to a Diocesan Curia 
or the Curia of the Ordinary. Stylus may be considered as a fact, 
and as a law. As a fact, it simply means usage or practice; as a law, 
it denotes the laws, and rules which result from that fact. It is also 
termed judicial and extra-judicial, according as it obtains in the vari
ous Tribunals, or in the Offices of the Curia. In accordance with 
Canon 1573, a judicial stylus can be established in a Diocesan Curia:

10

§ 1. Every bishop is bound to appoint an Officialis, or diocesan 
judge, with ordinary power to judge: he should be distinct from the 
Vicar General, unless the smallness of the diocese or the small amount 
of business makes it preferable to entrust this office to the Vicar 
General.

“ § 2. The diocesan judge constitutes one tribunal with the Bishop 
of the diocese, but he cannot try cases which the Bishop reserves to 
himself.

“§ 3. Assistants may be assigned to the diocesan judge with the 
title of Vice Officiales,

1‘ § 4. Both the Officialis and the Vice Officialis must be priests of 
irreproachable reputation, must possess the degree of Doctor of Canon 
Law, or at least a thorough knowledge of the same, and must be at 
least thirty years of age.

“ § 5. They may be removed at the will of the Bishop. During the 
vacancy of the bishopric their office does not cease, nor can they be

i» The Comte de Buffon (George Louis Leclerc), the celebrated French naturalist 
and author, was bom 7 Sept., 1707 and died at Paris, 16 April, 1788. Upon Ms 
admission in 1753 to the French academy he delivered the famous Discours swr 
le style.



removed by the Vicar Capitular (or the Diocesan Administrator). 
When the new Bishop comes into'office, their appointment must be 
confirmed.

“§ 6. If the Vicar General is at the same time the Officialis, his 
office of Vicar General ceases with the vacancy of the bishopric, but 
the office of Officialis continues.

“§ ,7. If the Officialis is elected Vicar Capitular (Diocesan Admin
istrator), he appoints a new Officialis.'’

The following examples will make the matter clear. The Stylus 
Curiae requires that faculties for prospective marriages may not be 
used for those already contracted, and vice versa; that faculties for 
the internal forum only are not to be used for the external forum;19a 
that a favor granted for reasons that no longer exist, still obtains, 
unless the rescript contained the words “causis perdurantibus”, or 
the contrary is otherwise evident; that a letter of recommendation 
from the Ordinary accompany petitions of the faithful to the Sacred 
Congregations; that the execution of certain rescripts of favor be left 
to the good judgment and conscience of the Ordinary. Prior to the 
promulgation of the Code, it was a moot question whether a Bishop 
could use his faculties for dispensing, absolving, etc., if these powers 
had to be combined in one and the same case (cumulatio facultatum). 
Many authors (as Sanchez) held the affirmative opinion, while others 
(as D’Annibale) sponsored the opposite opinion, since they contended 
that the need of combining faculties created another bond or restraint 
of a more serious nature. However, canonists do not make the law; 
they are merely a source of law in the manner determined in Canon 
20, namely, if there is no explicit provision concerning some matter 
either in the general or in the particular law, a norm of action may 
be taken from their ‘ common and constant teaching. The Stylus 
Curiae decided the question. The Sacred Congregations would not 
allow the faculty of cumulating unless this were expressly granted. 
This rule obtained up to the promulgation of the Code, when Canon 
1049 decreed the contrary. The legislation contained in this Canon 
was enacted for the purpose of helping the Ordinaries to deal with 
such matters more expeditiously.

The examples of the Stylus Curiae given above suggest the follow
ing questions: Is the Stylus Curiae firm and stable? In answer, we 
may say that a distinction is to be made between that part of the

isa To some extent the Code has officially canonized this practice. Cf. Canon 
258, § 1.
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Stylus Curiae which was introduced by laws and statutes, and all its 
other parts. The former is firm and fixed, in the same manner as 
laws and statutes; the other parts may vary since they depend upon 
the particular precepts of Superiors or the major officials of the Roman 
Curia. Hence the saying, “the stylus is sometimes white, sometimes 
black”. In this sense it may also be said that the Prefects of the 
Sacred Dicasteries can make the worse appear the better cause, as 
Cardinal De Luca wrote.20 (However, this is more applicable to the 
legislator for he can interpret law in his own way, and this way 
becomes the legal and rightful way.) For example, prior to the 
publication of the Constitution, Sapienti Consilio, 1908, a matri
monial dispensation granted to a couple with children or about to 
have children was accompanied by a rescript for the legitimation of 
offspring already born or to be born, since such was the Stylus Curiae 
of the Sacred Penitentiary and the Apostolic Datary, which at that 
time had charge of matrimonial dispensations. Today, on the con
trary, this rescript of legitimation is not granted by the Sacred Con
gregation of the Sacraments, unless expressly requested, and the same 
Congregation adheres to this practice under the present discipline.

However, Canon 1051 should be consulted in this matter. This 
Canon ordains: “By a dispensation from a diriment impediment 
granted either by ordinary power or by power delegated through a 
general indult, the legitimation of the offspring, born or conceived, is 
ipso facto granted, with the exception of adulterous and sacrilegious 
offspring. If the dispensation is granted by power given by rescript 
in a particular case, the legitimation is not granted ipso facto.” The 
last part of the Canon, “if the dispensation is granted by power 
given by rescript in a particular case, the legitimation is not granted 
ipso facto”, seems to refer only to delegated power.21

Does the Stylus Curiae create law ?
The Stylus, particularly that of the Roman Curia, is a source of 

law, for it binds those who are subject to its prescriptions, and more
over it is of obligation in the following cases: (a) When a Curia has 
to deal with affairs that belong to its competence; (b) when dele
gated power ia exercised, for a delegate must follow the Stylus of the 
principal (this is particularly true of those delegated by the Holy 
See in exercising dispensatory power, in granting indults, etc.); (c)

20 The Latin contains a rather ironic play on words, 1 * de lepra leprim ’
21 Cf. Cappello, De Sacramentis, III, De Matrimonio, n. ’319; also Canons 1116 

and 1117.



when acts and documents emanating from that Curia are to be inter
preted; and (d) lastly, Canon 20 ordains, “When there is no explicit 
provision concerning some affair either in the general or in the par
ticular law, a norm of action is to be taken, except in the matter of 
canonical penalties, from laws given in similar cases, from the general 
principles of law applied with equity proper to canon law, .from, the 
manner and style of the Roman Curia, and from the common and 
constant teaching of doctors.”

From what has been said; we may therefore conclude that, in the 
sense explained.above, “the Stylus Curiae has the force of law”, 
as Reiffenstuel says with regard to the Roman Curia.22 Hence, if 
something is required by the Roman Curia for the validity of an act 
(e. g., the presence of a true motiviating cause for granting a dispen
sation) , and this be lacking, the rescript is invalid. In this matter the 
Sacred Penitentiary was asked: ‘ ‘ When a Bishop dispenses in virtue 
of a special Apostolic Indult from a diriment matrimonial impedi
ment, is he necessarily and under pain of invalidity obliged to pro
ceed in accordance with the rules which obtain in the Roman Curia, 
where the Holy Father himself dispenses in a similar case?” The 
Second Penitentiary returned an affirmative answer on June 1, 1858.

The above cases refer to every Curia in the Church, particularly 
the Roman Curia. However, if we confine our consideration to the 
procedure followed in accepting, deciding, and expediting the various 
matters submitted to a Curia for decision we may say that in such 
matters only the officials of the Roman Curia are obliged under pain 
6f invalidity to follow the Stylus of the Roman Curia, unless the 
contrary is evident. On this point Aichner declares that the authority 
of the Roman Curia does not extend beyond the Curia itself and the 
persons affected by its decision. And hence the Holy Office," 15 June 
1875, declared that the dispensations granted by a Bishop, in virtue, 
indeed, of Apostolic faculties, but informally (informiter), i. e. with
out the tenor or usual form and prescribed solemnities, with a few 
words by telegraph, or even by word of mouth, were nevertheless valid, 
provided that in the very Indult granted to the Bishop the words, 
“otherwise they are null” (alias nullae sint), are not found. The 
Holy Office adds, however, “that the terms or conditions (clausulas) 
. . . are, as far as the circumstances of the various cases, times, and 
places permit, to be strictly observed/’ Wherefore, the formalities, 
in so far forth as there is no excusing cause, certainly are required

22 Lib. TIT, tit. 35, n. 77.



of Canon Law 109

for the licitness of the act; and especially ‘ ‘ lest in the course of time 
documentary evidence of the obtaining of the dispensation be sought 
in vain, it is to be given in writing (in scriptis) and entered by the 
priests in the Marriage Register. ’ ’23

23 S. Cong, de Prop. Fide, 26 April and 31 August, 1880. See Putzer, Com- 
mentarium in Facultates Apostolicas, p. 15, 3rd ed., 1803, also Amydenius, 
De Stylo Datariae.

55. (6) Jurisprudence as a Source op Law. In the proper sense 
of the word jurisprudence is the science of law. Here we understand 
it to mean “the practice of tribunals and judges”. In other words, it 
is “the form or mode of proceeding in tribunals for dealing with vari
ous causes and other matters”. It is the judicial Stylus mentioned in 
the preceding section. When understood as “the constant manner of 
judging” it may be defined as: “the constant and uniform decisions 
which the competent tribunals have rendered concerning a particular 
class of causes”; or as it is called in Roman law, “the authority of 
matters adjudged in the same manner” (auctoritas rerum similiter 
judicatarum).

Jurisprudence, taken in the above sense, has great weight with the 
tribunals, the judges and jurists, but before it can constitute a true 
source of law it must 'possess certain requisites. Thus, it must be 
lawfully prescribed, that is, it must be a firm and fixed manner of 
judging. Jurisprudence acquires this characteristic after an adequate 
number of uniform decisions have been rendered by the competent 
tribunals, and after certain other conditions (e. g., of time) that are 
usually required for prescribing a custom, a Stylus and the like, have 
been more or less fulfilled. Since the jurisprudence of the Dicasteries 
of the Roman Curia has acquired these necessary notes, it follows that 
all inferior judges are bound to observe it. In this the jurisprudence 
of the Roman Curia differs from its Stylus, for the Stylus of the 
Roman Curia is not always obligatory outside the Roman Curia, as 
was explained above.

56. (7) The Fathers of the Church as a Source of Law. The 
Fathers of the Church are distinguished by four marks: antiquity, 
sanctity of life, orthodox doctrine, the approbation of the Church 
(whether explicit or by custom). True, indeed, the Fathers were not 
possessed of legislative power, and consequently they are not, strictly 
speaking, sources of law. However, so great was their authority that 
in former times they were placed among the sources of knowledge 
(fontes cognitionis) and interpretation, and also the material and 
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supplementary sources of law. For the Fathers were witnesses of 
tradition.24 Hence, if they unanimously bear testimony to a partic
ular Apostolic or Pontifical statute, they establish certain proof of 
the same. Moreover, they established legislation in a certain sense, 
namely, that without their testimony that legislation would have re
mained unknown. Since, however, the Fathers founded no law, nor 
could they, the term unwritten law is applied to the law contained in 
their writings. Furthermore, many of their opinions were received as 
canons, and thus became laws, not however in virtue of any power on 
the part of the Fathers, but because the Church practically canonized 
them. Such are those opinions only that have appeared in public 
collections of law, e. g., in the Decretals of Gregory IX, to the exclu
sion of those which are found in private collections, e. g., the Collec
tion of Regino Abbot of Priim (d. 915) (called De ecclesiasticis disci
plinis et religione Christiana), and the Collectarium Canonum of 
Burchard, Bishop of Worms (1000-1025). Moreover, the Roman 
Pontiffs have designated the writings of the Fathers as a supplemen
tary source of law, as for instance, Pope Leo IV (847-855) in his letter 
to the Bishops of Britain (c. 1, D. XX).25

Since the promulgation of the Code, however, the Fathers can no 
longer be called material or supplementary sources of law, since they 
are not mentioned in Canon 20. Nevertheless, they still possess great 
authority as regards the interpretation of law and even its constitu
tion, in the sense explained above. Moreover, they may be rightly 
reckoned among the Doctors, and consequently what we have to say 
in the following section is equally applicable to the Fathers of the 
Church.

57. (8) Doctors as Sources of Canon Law. The conditions re
quired to constitute a Doctor of the Church are: orthodoxy of teach
ing and eminent learning, a high degree of sanctity, and explicit dec
laration by the Church. However, here we do not speak of the

24 Here we are not referring to divine tradition, which is quite a different matter, 
as is evident from these two theses which are demonstrated in Fundamental 
Theology: (1) “The morally unanimous consensus of the Fathers in matters of 
faith and morals is certain proof of divine tradition.” (2) “The testimony of 
one or more of the Fathers in matters of faith and morals affords a probable proof, 
the force of which is in direct ratio to the number and authority of the Fathers 
testifying.  ’1

25 Likewise the Decretum (c. 3, D. XV) states what writings of the Fathers and 
others, besides Councils, were received in the Church. Gratian is quoting the 
words of Pope St. Gelasius I (492-496) in the Council of Rome (493), at which 
seventy Bishops were present.
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Doctors of the Church as such; by the term “Doctors” we here mean 
those qualified to interpret canon law. Among whom may also be 
numbered some of the Doctors of the Church2* Learned canonists 
are not vested with the power to make laws, and accordingly they are 
not constitutive sources of law, but rather interpretative sources, 
since the doctrinal interpretation of law is made by them. Hence the 
works of these eminent jurists are frequently used and quoted by the 
Roman Curia, e. g., the works of De Luca, Barbosa, Benedict XIV, 
Reiffenstuel, Fagnani, Sehmalzgrueber, Ferraris, Devoti, Pirhing, 
Sanchez, Suarez, Garcia, and others. Ordinarily, the common teach
ing of Doctors is to be followed in practice. However, when the 
Doctors disagree, their authority and the reasons they advance are to 
be carefully considered and not their number, as Cicero said about 
men in general. The Fathers, on the contrary, are to be numbered, 
for in their case the question concerns testimony that has been ac
cepted, the weight of which increases with the number of those who 
attest it.

V
The Sources of Particular Law

58. The particular law may have the same sources as the general 
law, as: (a) The Roman Pontiff and the Dicast cries of the Roman 
Curia, either in conceding general privileges to a particular nation, 
as in the case of the Bulla Cruciata granted to Spain and Portugal,1

20 Isidore wrote Books *1 of Etymologies ’1 and 11 on Church Offices,’ f and like
wise many others, so useful in the administration of Christian and Church Law, 
that the holy Pope Leo IV felt no scruple in writing to the Bishops of Britain, 
thai the sayings of Isidore were worthy to be kept like those of Jerome and Austin, 
whenever there is to be done some strange work, wherein the rules of the Canon- 
Law are not enough defined. Many sentences from his writings may also be 
discovered embedded in the Canon Law of the Church itself.—Homan Breviary, 
Feast of St. Isidore, Bishop and Doctor of the Church, Sixth Lesson.—Trans
lation of John, Marquess of Bute, K. T.

i It will not be superfluous to explain here what is meant by the Bulla Cruciata 
(Bull of the Crusades), the best known example of particular law. Its origin 
dates back to the time of the Crusades or wars against the infidels. It is a 
collection of favors, spiritual and temporal, which various Roman Pontiffs 
granted to the faithful of the Spanish dominions on account of the great services 
of their “Catholic” kings and armies in the wars against the infidels then 
threatening the destruction of all Europe. At first, these privileges were accorded 
to those who set out against the Mohammedans and Turks and to all others who by 
their alms aided in these military expeditions. In the course of time these grants 
were renewed repeatedly. When there was no further need of carrying on the war 
against the infidels, the alms usually given for obtaining the indults of the Bulla 
Cruciata were devoted to other pious works. However, by the Concordat of 1851 
between the Holy See and Isabella, Queen of Spain (1833-1868), it was decided 
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or in establishing laws and special statutes for a particular section of 
the Church, e. g., the Constitution, Romanos Pontifices, which was 
issued for England and Scotland;2 and especially by means of Con-
that such alms should be used by the various Ordinaries of Spain for the pious 
works of their respective dioceses, without prejudice to certain claims of the Holy 
See. Later, in the Convention of 1859 it was expressly provided that these offer
ings, save the part due to the Holy See, should be used exclusively to defray 
expenses of divine worship. A certain part was given to the seminaries of Spain.

The Bulla Cruciata was again renewed by Pope Leo XIII. Pope Pius X in
tended to reform it, but was prevented by death. On 12 August, 1915, Pope 
Benedict XV by his Brief, Ut praesens periculum, addressed to King Alfonso XIII, 
prorogued the ancient privileges for twelve years, and at the same time introduced 
certain changes for all Spain and its dominions. The Archbishop of Toledo was 
appointed to execute the Brief. On 15 August, 1928, Pope Pius XI by his Apos
tolic Letter, Providentia, directed to the King of Spain, renewed the privileges 
of the Bulla Cruciata for twelve more years and made certain corrections de
manded by the Code of Canon Law. The various Indults are considered granted, 
when the Summaries published by the Archbishop, are acquired. The Summaries 
are sent by the Archbishop to all the other Bishops of Spain and through them to 
the faithful. The indults therein contained concern (a) indulgences, (b) divine 
offices and burial, (c) sacramental confession and the commutation of vows,
(d) dispensation from irregularities and the impediments of affinity and crime,
(e) convalidations of benefices and adjustments in cases of restitution, (f) the 
law of fast and abstinence. A similar grant was made to the Republic of Portugal 
in the form of a Brief, addressed to Cardini Mendes Bello, Patriarch of Lisbon. 
This was published on 31 December, 1914, and the indults were to be in force 
for ten years. A Bulla Cruciata was also given to the Kingdom of the Two Sicilies 
(cf. Monitore Ecclesiastico, 1922, pp. 175 ff). On 30 April, 1929, special privileges 
ik the form of a Brief were accorded ad decennium to Latin America (cf. A, A, S,, 
XXI, 554-557).

2 The reasons for the Constitution, Romanos Pontifices, were the controversies 
that arose in England and Scotland between the episcopate and religious orders, 
after the restoration of the hierarchy in those countries (1850 and 1878, re
spectively). On 8 May, 1881, Pope Leo XIII in the above Constitution issued 
laws and special statutes to be observed in every particular by the persons 
concerned: “By this Constitution We pronounce Our supreme decision.° The 
Pope confirms the exemption of regulars from the jurisdiction of the Bishops save 
in cases expressly mentioned in the law, especially in matters regarding the cure 
of souls and the administration of the sacraments. He decreed that all rectors 
of missions are bound to attend the conferences of the clergy by their office, as 
well as vicars and other religious who enjoy faculties for the cure of souls; more
over, the rectors mentioned above are obliged to assist at diocesan synods. Before 
dividing missions conducted by regulars, the Bishop is bound to seek the opinion 
of the rector; however, once the division is made, the Bishop may appoint whom 
he pleases as rector of the new missions. Parochial schools must be under the 
jurisdiction of the Bishops and their permission is required to establish new 
schools. The regulars must give an account of all property belonging to the 
missions. Harmony must be established between the bishops and the religious 
orders. In conclusion, the Constitution abrogates all rights and privileges at 
variance with its decrees.

This Constitution has been extended to the United States (25 September, 1885) 
and to Canada (14 March, 1911). Many of the provisions of the above Con
stitution are now the common law of the Church: cf. Canon 615 regarding exemp- 
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cordats, since these regard some particular territory.3 (b) (Ecumeni- 
cal Councils are sources of particular law when they establish special 
legislation for a specified people or place, (c) Lastly, unwritten 
law is a source of particular law, namely, particular customs, ob
servances and practices of various Curiae, et cetera.

In addition to those mentioned above, there are other sources which 
establish particular law only, namely: (a) Local Councils,4 (b) 
Bishops and other Prelates vested with quasi-episcopal jurisdiction, 
that is, Prelates nullius with a separate territory,5 Vicars Apostolic, 
Prefects Apostolic,6 and Apostolic administrators who are permanently 
constituted as such (e. g., at Lugano), and also those Apostolic ad
ministrators,7 whom the “Annuario Pontificio” styles ad nutum Sanc
tion, Canons 630 and 631 concerning the dependence of religious pastors upon 
the authority of the local Ordinary. Indeed Canon 454, § 5, concerning the re
moval of a religious pastor from his parish contains new legislation. The Con
stitution Romanos Pontifices is cited in the Code’s footnote to Canons 13 and 17.

s Cf. our commentary on Canon 3.
< Cf. our History of the Sources of Canon Law in another part of this work.
5 Prelates who rule over the clergy and people of a district that is separated 

from every other diocese are called either abbots or prelates nullius (i. e. of no 
diocese). They are called abbots nullius, if their church is an abbey, and prelates 
nullius, if their church is a secular prelacy.

An abbacy or prelacy nullius that does not consist of at least three parishes is 
ruled by special laws, and to such does not apply what the Canons state concerning 
abbacies and prelacies nullius (Canon 319).

In law, the term diocese refers also to abbeys or prelatures nullius, unless the 
nature of things or the context shows the contrary (Canon 215, §2).

o Territories which are not erected into dioceses are governed by vicars and 
prefects Apostolic, whose nomination is reserved exclusively to the Holy See 
(Canon 293, §1).

Vicars and Prefects Apostolic enjoy in their respective territories the same 
rights and faculties as the residential bishops, unless the Apostolic See has made 
some restriction in a particular case (Canon 294, § 1). Vicars and Prefects Apos
tolic who are Bishops are entitled to the same privileges of honor which the law 
gives to titular Bishops. If they are not Bishops, they have during their office 
and within their own territory the insignia and privileges of Prothonotaries 
Apostolic de numero participantium (Canon 308).

7 The Apostolic administrators are men who for grave and special reasons are 
appointed by the Holy See to administer a canonically erected diocese, either while 
the Bishop is still alive and in possession of the diocese, or during the vacancy; 
the administrators may be appointed either permanently or only for a certain 
length of time (Canon 312). The rights, duties, and privileges of the Apostolic 
administrator are to be judged from his letter of appointment, or, if the letter 
does not expressly state otherwise, his faculties are to be determined by the 
following Canons (Canon 314). The Apostolic administrator whose appointment 
is perpetual enjoys the same rights and honors, and has the same obligations as 
the residential Bishop.
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tae Sedis;8 it is true that their faculties depend on concessions made 
in each case by the Holy See, but in reality they are regarded in a 
certain sense as residential Bishops with respect to the establishment 
of particular law; (c) Exempt Religious Organizations.9

In addition, we have certain Prelates who are sources of particular 
law in the wide sense, i. e., they can only give regulations that lack 
the nature of a true law, such as edicts, decrees, precepts or acts of 
administration. These are: (a) Cardinals who are regarded as Ordi
naries in matters regarding their titular churches, as determined in 
Canon 240, § 2; (b) Legates of the Holy See, when in their own 
territory, according to Canon 267; (c) Vicars Capitular, according to 
the meaning of Chapter VII, Book II of the Code (cf. especially 
Canons 435 and 436);10 (d) Vicars General. However, these are 
governed by the legislation of Canons 368, 369, et cetera.11

If he is appointed temporarily, (1) he has the same rights and duties as the 
vicar capitular (or the diocesan administrator, in countries where there are no 
Chapters), but if the bishop is still in possession of his see, the administrator may 
nevertheless hold the canonical visitation, but he is not bound to say Mass for the 
people, since the obligation rests with the Bishop. (2) As far as privileges of 
honor are concerned, canon 308 is decisive. A Bishop wTho is transferred to an
other diocese, but retains the administration of his former diocese, can claim in 
this diocese also all the privileges of honor due to residential Bishops (Canon 315).

« According to the 11 Annuario Pontificio ’ ’, Administrators Apostolic ad nutum 
Sanctae Sedis are found, for example, at Backa, Banato Serbo, Esthonia, Tutz, 
et cetera.

8 Cf. Canons 615, 618, 1491, 1492, 1261, § 2, etc.
io At the vacancy of the bishopric, the ordinary jurisdiction of the bishop in 

temporal and spiritual affairs devolves on the Chapter or the diocesan consultore; 
after the election of the Vicar or the administrator, that power is vested in the 
man elected, except in matters wherein his jurisdiction is expressly denied by law.

The Chapter, and, after the election, the Vicar can do all things which the 
Vicar General can do according to Canon 368. They can allow any Bishop to 
hold pontifical functions, and, if the Vicar Capitular (or the Administrator) is a 
Bishop, he can himself hold pontifical functions, but he may not use the throne 
with the canopy.

The Vicar Capitular (or the Administrator) and the Chapter may not do any
thing which prejudices the rights of the diocese or of the future bishop. It is 
specially forbidden to the Vicar Capitular or others (either of the Chapter or 
outsiders), clerics or laymen, by themselves or through others, to take away, destroy, 
conceal, or change any document belonging to the episcopal Curia (Canon 435).

During the vacancy no innovations shall be made (Canon 436).
The Vicar General has, by virtue of his office, jurisdiction over the entire 

diocese in spiritual and temporal matters to the extent of the Bishop’s ordinary 
jurisdiction, except in those affairs which the bishop has reserved to himself, or 
which by law require a special mandate from the Bishop.

Unless it is explicitly stated otherwise, the Vicar General can execute the re
scripts of the Holy See, which are sent to the bishop or his predecessor in the 
diocese, and in general he has the faculties which are habitually given to the local
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59. National Ecclesiastical Law. The particular law, spoken of 
in the preceding section, are those ecclesiastical laws which are en
acted for a kingdom, or a nation (e. g., the particular law contained 
in the Councils of Baltimore for the faithful of the United States of 
America; in the Council of Quebec for the faithful of the Dominion 
of Canada; in the Four Councils of Westminster for England; all of 
which were held prior to the promulgation of the Code); or for a 
particular ecclesiastical province (e. g., the Council of Mechlin, held 
since the Code, which is at the same time a national council, since 
all the dioceses of Belgium form one ecclesiastical province); or again, 
for several ecclesiastical provinces (e. g., the Plenary Council of 
Sicily, Palermo, 1920, the Plenary Council of Sardinia, 1924); or for 
a diocese.12

National ecclesiastical law arises out of the above body of particular 
law. By this term we mean not only the particular ecclesiastical laws 
of a country, but also that law which originates in particular privi
leges, custom or Concordats and solemn agreements. National eccle
siastical laws serve a useful and excellent purpose, and are, moreover, 
quite necessary, since through such laws adequate provision is made 
for the local needs of the Church. The Church is not opposed to the 
enactment of national ecclesiastical laws. On the contrary, the 
Church favors, encourages, and regulates the establishment of such 
laws. The numerous Concordats entered into between the Holy See 
and various nations during the past few years substantiate the above 
statement. In this way, particularly, the Church establishes special 
law for a particular nation or country. (See our commentary on 
Canon 4 in another part of this work.) The legislation of the Church
Ordinary by the Holy See, according to Canon 66. This Canon states that also the 
faculties for a certain number of cases and those for a limited length of time come 
under the name of habitual faculties. The same canon rules that faculties given 
to the Bishop personally can be exercised only by the Bishop (Can. 368).

The Vicar General shall refer to the Bishop the principal acts of the Curia, 
inform him of what has been, or should be done to safeguard discipline among 
the clergy and people.

He must take care not to use his powers contrary to the good pleasure of the 
Bishop, without prejudice to the prescription of Canon 44, 2 (Canon. 369).

12In the United States of America several Dioceses held a Diocesan Synod: 
Boston (1919), Pittsburg (1919), Cincinnati (1920), Belleville (1920), Kansas 
City (1920), Crookston (1921), Syracuse (1921), New Orleans (1922), Natchez 
(1922), Altoona (1922), Wheeling (1923), Buffalo (1924), Fort Wayne (1926), 
Los Angeles and San Diego (1927), Harrisburg (1928), St. Louis (1929), Salt 
Lake (1929), Trenton (1931), Richmond (1933), Philadelphia (1934), Lincoln 
(1934), Covington (1934), Rochester (1934); and a Provincial Council in Portland, 
Oregon (1932).
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in Book I of the Code concerning customs and privileges also relates 
to this matter. The diverse nature of the peoples of all nations must 
be given proper consideration and most particularly in the Church 
which by its very nature is Catholic or universal. For this reason the 
Apostle could say: “I became all things to all men, that I might 
save all.”13

No fault, therefore, is to be found with national ecclesiastical law, 
understood in its true and proper sense. On the contrary, it must be 
regarded as fully worthy of our reverence and respect.14

Since, however, that prerogative conferred on His Church by 
Christ, the gift of Catholicity or universality, is never to be lost sight 
of where the Church is concerned, it follows that a spirit of nationality 
that is vain, vicious, and anti-Christian must be avoided absolutely. 
This spirit of nationality in Church affairs narrows the judgment, 
and, under the pretext of glorifying the nation, suppresses and dis
credits the glory of the Church and makes her the property and ser
vant of the State; it sets limits to the Church, in a certain sense 
divorcing her from the universal communion whereby through the 
divine precepts we are bound together in the charity of Christ.

2° From the Boman law we derive a certain likeness to and argu
ment for the universality of Canon Law. Why was the Boman law 
so glorious among the Nations that it was unceasingly cultivated?

ia 1 Cor., IX, 22.
14 It will be helpful here to call to mind the letter of Pope Pius XI Ab ipsis 

pontificatus primordiis, issued on 15 June, 1926, to the Vicars and Prefects Apos
tolic of China regarding the Missions. In this Letter, His Holiness notes and 
refutes certain national prejudices that impede the work of Catholic missionaries 
among the Chinese. This Letter proves that the Church in sending her mission
aries to various nations has in mind only the diffusion of the Gospel and that 
this the Church has always done without preference to any nationality: "... thus 
Peter of Galilee and Paul of Tarsus called this Kindly City (Rome) to the 
acceptance and profession of the Faith of Christ; thus the Bishops, Titus and 
Timothy, taught the Cretans and Ephesians the truths of Catholic Faith, though 
they - were aliens; thus Patrick, a native of Caledonia, became the Apostle of 
Ireland; thus Boniface of England won over the Germans to Christ. And if the 
Church has followed this practice even to the present day according to the vary
ing circumstances of time and place, she has nevertheless insisted upon her mis
sionaries undertaking the proper formation of native young men of good promise 
for the priesthood. For the Church is convinced that scarce otherwise can the 
Kingdom of Christ be founded and established everywhere. . . . Meanwhile, what 
more beautiful or more ancient sight can the Catholic world have than to see 
Bishops and priests from afar united in brotherly love with Chinese Bishops and 
priests to the end that all may make common cause for the propagation of the 
Church and the welfare of the Chinese nation? . . . Besides everyone knows— 
what the history of every age attests—that the Church adapts herself to those 
laws or constitutions that are peculiar to each nation or kingdom. . . . ”
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Not only did the name of Rome allure the minds of all men; but even, 
and especially for this reason, the Roman republic was considered holy 
(sancta) or sanctioned (sancita), as though signed with laws common 
to all men; its laws were sacred and their authority most holy, as is 
evident from numerous documents. The great empire that was Rome 
fell (476), but the idea of a “Roman World” was by no means 
abandoned by the Emperor at Constantinople, or by jurisconsults, 
writers of history and the poets.15

Later (800) the Holy Roman Empire was founded and afforded 
new though indirect protection to Roman law as a universal code. 
In like manner the Roman law with its closely-knit coherency served 
to give unity to the Empire. Frederick I (Barbarossa, 1152-1189) 
declared that the Roman laws should be venerated as “divine oracles”. 
The jurists took the side of the Emperor in various controversies that 
arose, and from the Roman Law found it easy to magnify his author
ity : Bartolus of Sasso Ferrato (1314-1357), a noted Italian jurist, did 
not hesitate to say: “I declare that those people are still the Roman 
people- ... I declare the same of those Kings and Princes who deny 
that they are subject to the King of the Romans, as the King of 
France, the King of England and others.”

The Church herself in some fashion preserved the majesty of the 
Roman laws. She cultivated their study, and Pope Boniface VIII, 
when founding the Roman University (1303), prescribed the study of 
civil (Roman) law. Justinian, whose edicts condemned heresy, was 
known as “the holy Emperor”. The Universities promoted the study 
of Roman law. This was especially true at Bologna [through the 
agency of Irnerius (d. c. 1125), and his successors]. Students from 
all parts of the world flocked to this University. Law was pronounced 
in the Tribunals according to the. opinion of these learned men, i. e. 
in accordance with the Corpus luris Civilis. It was obligatory, there
fore, to follow in the footsteps of the ancient Roman jurists, who were 
called “prudentes”. Ancient and particular legislation, like the Law 
of the Longobards, was rejected by the jurisconsults. On the con
trary, those who had recourse to the Roman law were considered to 
have a well-founded opinion.

Hence the universality and majesty of the Roman law. What hap
pened with regard to the Roman law—human legislation—we should 
endeavor to bring about in the case of canon law, which has a basis 
that is divine and belongs to the Church, by preserving that unity and 

is Cf. Hartmann Grisar, Homa alia fine del Hondo antico, 1908, nn. 73, 74, 319, 
and especially 539, 540, 549.
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universality proper to the nature o£ canon law all over the world. 
The nature of the Catholic Church .demands this; the rights and 
duties of Christ’s faithful, love of the Church, the priestly ministry 
call out for it. Away then with all inclination towards those pre
sumptuous national laws which would destroy the Catholicity of the 
Church and sow the seeds of division. And here we should call to 
mind the words of St. Jerome (340-420) to Pope St. Damasus I (366- 
384): “Who gathers not with you, scatters.”10 St. Ignatius of 
Loyola (1491-1556), at the end of his golden volume, The Spiritual 
Exercises, lays down the principle “of thinking with the Church” 
and gives distinct rules pertaining to it. This principle is funda
mental, and directly refers to the affairs of the soul, to faith, to 
morals, and to the universal discipline of the Church.

VI 
Civil Law and Canon Law

60. Civil Law as a Source of Canon Law. Does civil law consti
tute in any way a source of canon law? We reply:

First. 1. In dll purely ecclesiastical matters the civil law is in no 
sense a source of existence (fons existendi or essendi) of canon law. 
The Church, a perfect and sovereign society, is not dependent in any 
way upon any other society. Concerning this matter there are the 
classical Encyclical Letters: the Quanta Cura of Pope Pius IX, 8 
December, 1864; the Immortale Dei, 1 November, 1885; the Libertas, 
20 June 1888; and the Arcanum, 10 February, 1880. (the last 
three are, of course, the work of Pope Leo XIII, 1878-1903).1 
Accordingly, civil laws concerning ecclesiastical matters would be 
binding, strictly speaking, neither in the civil nor much less in the 
ecclesiastical court, being regarded as laws enacted by a legislator 
•who is outside his own province and jurisdiction. Furthermore, the 
Church with unwavering constancy has always repudiated such laws, 
even when they were favorable to the Church.®

Ep. 15, Migne, P. L., XXII, 355.
1 Cf. also the ancient documents of ecclesiastical law in J. D. Mansi, Sacrorum 

Conciliorum nova et amplissima collectio, VII, pp. 85-98; K. Hefele-H. Leclerq, 
Histoire des condies, II, p. 715, Paris, 1908; also c. 1, D. X; X, I, 2, c. 10. The 
teaching of the Decretists in this matter is set forth in Fr. Maasen, Beitrage zur 
juristichen Literageschichte des Mittelalters, in Sitsungsberichte der K. Akademie, 
Hist.-Philos. Classe, t. 24, pp. 67-71, Vienna, 1857.

2 Cf. cap. 10, X, I, 2; the example of Pope Pius VII (1800-1823) who rejected 
with vigor the “77 Organic Articles” which Napoleon added to the concordat 
or convention of 15 August, 1801, without consulting the Holy See.
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Occasionally, however, the Church adopts (especially ex post facto) 
laws enacted without competence by the civil power: (a) by approv
ing them unconditionally, that is, she officially canonizes them or em
bodies them in her laws. In this way the impediment of perpetual 
impotence was made a law of the Church, though formerly it was not 
treated as a diriment impediment; and Pope Celestine III (1191- 
1198) approved Justinian’s law of the triennale experimentum which 
governed cases of doubt as to the perpetuity of impotence. (At first 
a period of two years was required, which was later changed to three 
years.) Likewise the impediment of legal relationship or adoption, 
which existed among the barbarian races and the Romans, was ac
cepted as an ecclesiastical impediment by Pope St. Nicholas I (858- 
867).3 (b) At times, the Church tolerates or permits such laws, 
particularly when they regard matters of secondary importance, 
e. g., civil laws concerning the acquisition and the administration of 
church property. Again, the Church may with certain restrictions 
approve civil laws, lest greater evils ensue. This approval is given 
through indults, privileges, and Concordats.

2. In all purely temporal matters the State has full competence. 
Accordingly, if a church or certain ecclesiastical persons accept magis
tracies or secular offices from the civil power, they are subject to that 
power in all that concerns such public offices, e. g., if an ecclesiastic 
is elected to the office of senator or representative (cf. Canon 139, § 4). 
For this reason the Church forbids clerics to assume certain secular 
offices, or permits this only under certain conditions, in order to 
safeguard the liberty of clerics and the sacred ministry. Canon 139 
declares: 1. Clerics must also avoid affairs which, although not un
becoming in themselves, are foreign to the clerical state. Likewise 
Canon 141 decrees: “1. Clerics shall not volunteer for military ser
vice, unless they do so with the permission of their Ordinary for the 
purpose of getting free sooner from the service where there is com
pulsory military service for all able-bodied men. Clerics must not 
take part in, nor help in any manner internal revolts or disturbances 
of public order.”

The Encyclical Letter, Immortale Dei, excellently sums up the rela
tive powers of the Church and the State: “Whatever, therefore, in 
things human is of a sacred character, whatever belongs either of its 
own nature or by reason of the end to which it is referred, to the 
salvation of souls, or to the worship of God, is subject to. the power

8 Cf. Benedict XIV, De Synodo Dioecesana, lib. IX, cap. X.
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and judgment of the Church. Whatever is to be ranged under the 
civil and political order is rightly subject to the civil authority. 
Jesus Christ himself has given command that what is Caesar’s is to be 
rendered to Caesar, and what belongs to God is to be rendered 
to God” (n. 27)?

3. Matters of the mixed forum are those cases over which both the 
Church and the State have judicial competence, and indeed over the 
same object under the same aspect. The term res mixtae has a dif
ferent meaning. Res mixtae are those matters that are both spiritual 
and temporal in character, i. e. they tend directly to a twofold end, a 
spiritual and a temporal end, and according to their spiritual or their 
temporal character are subject to the competent society, e. g., the 
education of youth, contracts ratified by an oath, matrimony, and 
safeguarding of public morality, the regulation of the ecclesiastical- 
civil calendar.  Canon 1553, § 2 gives us the norm to be followed in 
matters of the mixed forum: In those cases in which the Church 
and the civil authority are equally competent—the so-called cases of 
the mixed forum—praeventio prevails. This means that the court 
which first accepts the complaint or prosecutes the offender, has the 
right to judge the case. Here Regula Juris 54 in VI is applicable: 
“He who is first in time has the better right.” And Canon 1554 de
crees: The plaintiff who takes a case of the mixed forum to the 
secular court after it had been brought before an ecclesiastical judge 
may be punished in the manner specified in Canon 2222, and he for
feits the right to bring action in the ecclesiastical forum against the 
same person in the same case or in another matter connected with 
that case.

5

Furthermore, in cases of mixed character, the ecclesiastical courts 
recognize decisions rendered by the civil courts with regard to the 
temporal character of such matters; the Church, as a rule, adopts the 
tenor of the civil law regulating matters that are primarily civil, 
e. g. the Church follows the civil law on adoption and also on paternal 
authority. Canonists give the following juridic principles which 
govern all matters of a mixed character (res mixtae):

I. In mixed matters, the civil authority alone, to the exclusion of 
the Church, has no right to legislate; but both authorities have the 
duty of exercising their jurisdiction with mutual consultation, with
out prejudice to the higher jurisdiction of the Church.

«The translation is taken from “The Great Encyclical Letters of Leo XIII’’, 
Benziger, 1903.

s Cf. Ottaviani, Institutiones Juris Publici, Vol. II, n. 325 ff.
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II. The Church and the State have the right to legislate with 
regard to natural mixed matters and their effects, according as these 
matters regard the accomplishment of their respective ends.

III. The civil authority has the right to exercise its authority, not 
over the substance and the inseparable effects of a supernatural or a 
supernaturalized thing, but only over the separable temporal effects 
of the same, that is, their purely civil effects.

IV. As to the regulation of marriage: The regulation then of the 
marriage of baptized persons both as regards the substance of the 
conjugal bond and the inseparable effects, belongs exclusively to the 
Church and is her perfect and proper right. Hence the marriage of 
baptized persons is regulated by divine law and canon law alone, 
without prejudice to the competence of the civil authority in regard 
to the purely civil effects.

V. The so-called civil marriage is very injurious to religion; it 
offends the rights and consciences of Catholics and is harmful to 
public morality.6

In the above cases under sections II and III, the civil law may be 
said to be a subsidiary source of canon law’. In other words, it is not 
a source properly so called but an auxiliary source in a greater or 
less degree.

4. The civil legislator can assist the Church as regards the en
forcement of ecclesiastical laws, even to the extent of punishing those 
who disturb society by offenses against religion, since ‘‘the earthly 
kingdom should serve the heavenly kingdom”.7 In this connection 
c. 18, “Non frustra”, C. XXIII, q. 5 declares that the prince’s power, 
the judge’s righty the executioner’s instruments of torture, the sol
dier’s arms, the master’s disciplinary measures, including a loving 
father’s severe punishments, have not been established in vain; they 
all have their purpose and advantage because the very fear of them 
serves to restrain evildoers and allows the good to live in secur
ity with the wicked,. And canon 20 (ibid.) states: “Sometimes secu
lar princes have held pre-eminent powers within the Church for the 
purpose of safeguarding ecclesiastical discipline. For the rest, such 
powers within the Church would not be necessary, except that what 
the clergy cannot very well effect through doctrinal instruction, the 
civil authority accomplishes through fear of punishment. Fre
quently the heavenly kingdom is aided by the earthly kingdom to the 
extent that those within the Church who offend in doctrinal and

« Cf. Ottaviani, o. c., nos. 328, 329, 330, 338.
7 Pope St. Gregory the Great, ad Uauritium Imp., lib. 2, ep. 11. 
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disciplinary matters are brought under subjection by the rigor of 
their rulers. Likewise, this power of princes lays upon the necks 
of the proud forms of discipline that the Church cannot employ to 
advantage. . . . Let secular princes know that they must render an 
account to God regarding matters concerning the Church, the guar
dianship of which they receive from Christ. For whether Catholic 
princes have increased or have diminished the peace and discipline of 
the Church, God demands an account of those to whose power He has 
entrusted His Church. ’ ’ 8

Regarding the aid of the secular arm for the purpose of punishing 
offenses, Canon 2198 declares that: “ an offense which violates solely a 
law of the civil society, is punished by the civil authority according 
to its own law (except that, in accordance with Canon 120, clerics are 
to be tried in ecclesiastical courts only) and the Church also is com
petent to judge it by reason of sin committed. An offense which vio
lates the law of both Church and State may be punished by both.”

However, the civil legislator in enacting such laws should defer to 
the ecclesiastical authority, lest he offend, either by excessive zeal,® 
or by seeking what is not his.10

s Cf. Kirch, Enchiridion, n. 1015 f., where certain laws from the Corpus Juris 
Civilis are given regarding this matter.

The mind of the Church in this matter may be inferred from the works of 
ecclesiastical writers (cf. Cavagnis, I, n. 502). St. Ambrose in his discourse 
against the Arian Auxentius, {Contra Auxentium de "basilicis tradendis) says: 
“They (the Emperors) are the Church’s dearly beloved sons and her defenders 
whose duty is to love the Church as a mother and to protect her cause and rights.9 9 
Pope St. Leo the Great in his letter to the Emperor of Constantinople, Leo I, 
writes: “You should know at once that the imperial power is conferred upon you 
not alone for earthly rule, but especially for the Church’s defense, that, suppressing 
all nefarious undertakings, you may defend what has been well established and 
restore true peace in those things that have been disturbed.”

The Third (Ecumenical Council of Ephesus (A. D. 43'1, ep. ad Augustos) de
clares : “ As all the Emperors in turn have submitted to the Synods of the Fathers 
celebrated during the time of their reign, and by their laws protected the laws of 
the Fathers, and show by their decrees what deference was due them, so you do 
the same.”

Hence, we have laws forbidding the writings of Nestorius under pain of death. 
Constantine the Great had already decreed the same penalty for those who retained 
in their possession the writings of Arius; Valentinian and Marcian did the same 
with regard to the works of the Eutychians and-the Apollinarists, and Honorius 
and Theodosius with respect to the writings of soothsayers and astrologists.

• Thus Pope Clement IV, (1265-1268), on 12 July, 1268, issued a Bull addressed 
to King St. Louis asking him to mitigate the penalties which he had decreed 
against blasphemy; and on the same day the Pontiff wrote to the King of 
Navarre: “We confess that our dearly beloved son in Christ, the illustrious King 
of the Franks, does not merit imitation in enacting such measures.”

io Thus Louis XIV of France (1643-1715), intent upon dominating Europe,
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Second: That secular law has been a material and an exemplar 
source of canon law is easily deducible from what we have said above 
regarding the nexus that exists between these two systems of law. 
For why should the Church disregard the large body of civil laws 
relating to judicial proceedings, contracts, certain matrimonial im
pediments, the law of domicile and prescription, and the like, which 
had already been wisely established and were in common use ? More
over, the Roman law was even held to be a supplementary source of 
canon law when canon law was silent in some particular case. This 
was due to usage, which met with the approval of the Roman Pon
tiffs.11 Hence Pope St. Nicholas I (858-867) refers to Roman laws as 
“venerable” laws.12 Many rules of Roman law, and especially from 
the Theodosian and Justinian Codes, were applied by the ecclesiastical 
authorities. In Italy extensive use was made of the laws of Julian’s 
Epitome (a compendium of the Novels), which was also used by 
Gratian: “In cases regarding murderers, adulterers, and thieves who 
have appealed to the Church, we declare that the law to be followed 
is that decreed by the ecclesiastical canons and established by the 
Roman law.” In France many laws in use were drawn particularly 
from the Law of the Visigoths; and in Germany the Roman law was 
regarded as the law of the Church in lieu of national ecclesiastical law. 
The collection known as Papianus, or Liber Papiani, states: “Let 
every order of the Churches act according to the Roman law.” 
Finally, Pope Lucius III (1181-1185) established this principle: 
“Just as secular laws do not disdain to imitate the sacred canons, so 
too, the decrees of the sacred canons are aided by the constitutions 
of princes. . . . We command that you . . . delay not to terminate 
this matter in accordance with the statutes enacted by the (civil) laws 
and the canons” (c. 1, X, V, 32).

endeavored to destroy the concessions which Henry IV had made to the Huguenots 
by the Edict of Nantes (1598), and to seize the Calvinists by the neck and force 
them into the Church, a policy of persecution know as dragonnades, The historian 
Gaillardin says: “Louis XIV assumed to direct the conversion of his subjects at 
the whim of his pride and by ways which were not those of the Church and the 
Sovereign Pontiff. ” (Goyau in Cath, Encyclopedia, s. v. Louis XIV,) Hence, the 
Pope declared that this practice of using armed violence must be suppressed.

Other examples are the excesses and abuses of penal legislation which were due 
to the political schemes of certain rulers. Thus, Frederic II tried to use the 
Inquisition for political purposes. (Cf. Vacandard, The Inquisition, translated 
by B. L. Conway, C.S.P., 1908.)

11 Cf. c. 16, C. XI, q. 1; c. 16, C. XXV, q. 2; c. 44, C. XXIII, q. 5; cf. also 
c. 1, X, V, 32.

12 Cf. c. 1, C. XXX, 3.



124 Introduction to the Study*

However, as the science of canon law advanced, the need of re
course to the civil law decreased, with the result that in the course 
of time civil law ceased to a great extent to be a supplementary 
source of canon law. Thus, Pope Honorius III (1219), without abro
gating the principle of Pope Lucius III, could nevertheless say: 
4 4 There are but few ecclesiastical causes that cannot be decided by 
canon law” (c. 23, X, V, 33).13 But, when modern codes of civil 
legislation supplanted the Roman law, a question arose among canon
ists 14 (prior to the Code) as* to whether the Roman law, or the law 
of more recent codes is to supply for deficiencies in canon law. (No 
official declaration had been given by the Church. It is true that 
there were certain local customs which covered particular cases, but 
there was no general law on the matter). Canonists c.ould come to no 
agreement. For example, D’Annibale and others hold that modern 
civil law is to be employed in such cases.15 Wernz 16 regards this 
opinion as worthy of consideration when there is question of pros
pective laws or the introduction of customs; but if there is a question 
of laws already established (as is generally the case) but which are 
wanting in some detail, he declares that this opinion cannot be solidly 
substantiated. Hence Wernz is counted among those who claim that 
the Roman law is to be used.17

1. Those canonists who favor the Roman law in this question use 
this argument: (a) Whenever the Corpus Juris Canonici merely 
quotes civil laws or civil legislation, the laws of the Romans are 
understood, and not particular law (the laws of barbarian races) of 
the consuetudinary law of various peoples. Therefore, this same 
argument should hold today, (b) For the reason that the Roman law

13 Cf. M. Conrat (Cohn), Geschichte der Quellen und Literatur des roemischen 
Hechts in fruehen Mittelalter, I, pp. 5-30, Leipsic, 1891, which contains excerpts 
of the Roman law employed by writers from the sixth to the twelfth century; 
C. G. Mor, Le droit romain dans les collections canoniques des X et XI sidcles, in 
the “Revue Historique de droit frangais et Stranger,” 4 serie, t. 6, pp. 512-524, 
1927; also A. Van Hove, o. c., pp. 83-84.

14 Th. Bouquillon enumerates these writers, Theologia Moralis fundam., n. 115. 
Cf. F. Suarez, Tractatus de legibus, 1, III, cap. 8, n. 3; Lib. IV, c. II, n. 14. The 
latter proposes the question as one of long standing.

15 Cf. D’Annibale, Summula Theologiae Moralis, I, n. 201, Rome, 1908;
I. Bucceroni, Institutiones Theologiae Moralis, I, n. 184, Rome, 1908.

io Werns, I, 195, and note 130.
17 Card. M. Lega, Praelectiones in Sextum iuris canonici: De iudiciis ecclesias

ticis, I, p. 16; III, p. 104, Rome, 1896-1900, admits the Roman law to be a supple
mentary source of private canon law only. F. X. Wernz-P. Vi’dal, Ius canonicum 
ad normam Codicis exactum, T. II, n. 2, not. 2, p. 4, Rome, 1923, rejects the 
opinion of D ’Annibale. v 



of Canon Law 125

possessed unity and universality, it was quite logical that the Church, 
being also universal, should receive it as a supplementary source of 
her law. But these notes of unity and universality are not in evi
dence if by the term civil law we mean all modern codes of law. 
(c) History offers this argument: at the time when the Church re
ceived the Roman law into her courts as a supplementary source of 
law, the authority of the ancient Roman Emperors had already come 
to an end, and Germany, Spain, England and Northern France had 
in no sense received into their courts the Roman laws, but various 
ancestral and local customs along 'with national laws. Despite this 
fact the Church never adopted the national law peculiar to these 
countries. Wherefore, we may argue that the Church has followed 
the same practice with regard to modern codes of civil law. The 
force of this argument is especially evident when we consider that 
due to the general separation of Church and State recourse to the 
State (at times antagonistic to the Church) was neither easy nor 
feasible, (d) The Decrees of the Sacred Congregation of Bishops 
and Regulars issued on 15 December, 1834 and 22 March, 189818 
furnish further arguments in support of this opinion.

2. Those who sponsor the opposite opinion base the argument on 
Decisions rendered by the Sacred Roman Rota in causes regarding 
the use of a certain school for girls (Aix, France), the exercise of 
rights (Cordova, Argentine Republic), and the contract of Locatio 
(Borgo S. Sepolcro, Italy).10 The Decisions recognized the existing 
civil law of France, the Argentine Republic, and Italy, respectively.

We have previously stated that in this matter the prescriptions of 
modern civil law should not be disregarded. For, though ecclesias
tical courts are governed by their own rules and regulations, never
theless when the sacred canons are either silent or doubtful, a norm 
of action is taken from the civil law, according to the principle estab
lished by Pope Lucius III:20 “Just as secular laws do not disdain to 
imitate the sacred canons, so too the decrees of the sacred canons are 
aided by the constitutions of the earlier princes. . . . We by these 
presents command that you . . . delay not to terminate this matter 
in accordance with the statutes enacted by the (civil) laws and 
canons. For since We believe you to be skilled in both laws, with

is Cf. also the Decision of the Signatura Apostolica in causa Manilensi, 18 Mav, 
1917; A. A.S., X, 1918, p. 42.

iq*S. 'Romanae Rotae Decisiones seu Sententiae, IV, p. 161, 1912; VII, p. 13, 
1915; IX, p. 85, 1917.

20 Cap. 1, De novi operis nun datione, or c. 1, X, V, 32.
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double assurance We have placed the settlement of the cause in your 
care.'” Confirmatory are various other passages of the Corpus Juris, 
such as c. 1, Delecta, Nos igitur, De confirm, utili; cap. 1, De emption. 
et vendit.; cap. Nos quidem, p. fin. De testam, cap. Inter alia, 6, De 
Immunit, ecclesiast.

Hence Fagnani21 says: “Wherever a particular regulation of the 
civil law has not been altered expressly by canon law we ought to 
make no distinction between canon and civil law: moreover, the 
regulation of the civil law ought to be followed in the ecclesiastical 
courts also, according to chap. 1 and Abbas Antiquus22 (n. 2), 
Joannes Andreas (n. 5), and others.” In chap. Super specula, n. 30, 
Fagnani did not hesitate to assert with other canonists that a legist 
without canons can do but little, while a canonist without (civil) laws 
can do nothing.28

This applies, however, to present civil law, unless there is a ques
tion of interpreting an ecclesiastical law which was enacted when the 
ancient Roman law was in force. It may also apply to imperial laws 
adopted by the Church and to some extent canonized by her, and 
consequently to be regarded as sacred canons rather than civil 
laws.24 For, in sueh cases, the civil law can supply what is lacking 
in canon law, because it has been established by legitimate author
ity, to which in matters temporal we owe our obedience. However, 
this legitimate authority is the present civil authority to which we 
are actually subject. D’Annibale25 has this to say: “Since both 
authorities are from God and tend to the same end (i. e., in the 
manner explained above) the one assists the other. Wherefore, when 
the subject-matter is common to both laws, canon law supplies what 
is lacking in the civil law, and the civil law in turn supplies what is 
lacking in canon law.” The civil law here spoken of is the law now 
in force, and not the Roman law which formerly obtained, except 
when there is a question of laws which have been made the law of the 
Church. Nevertheless, when canon law accepts an interpretation of 
law from the civil law, the term civil law must be understood as 
meaning the common law, and not the civil law of present Codes, 
because it was established by the authority of the common law.

The reasons adduced in support of the first opinion (that canon 
law should be supplemented by the Roman Jaw) are more in con-

21 Cap. Cum esses, n. 18, De Testam.
22 A thirteenth century canonist who died about 1'288.
23 Cf. Reiffenstuel, Prooemium, n. 224 sqq; also Pirhing, De Con., n. 31.
24 Cf. Reiffenstuel, Prooem., nos. 78 and 227.
23 Tom. 1, n. 201, ed. 3.
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formity with historical fact. The question as to whether the second 
opinion (as regards the role of modern civil law in canonical legisla
tion) is more in agreement with practice, at least in some instances, 
is a matter to be decided by expert canonists. We can be certain from 
the principles adduced above that recourse must be had to modern civil 
law as a subsidiary source of canon law, in cases, for example, which 
involve decisions regarding matters that are chiefly civil in char
acter, or matters of a mixed character, formerly regulated by the 
civil laws. Take for instance, the impediment of adoption which was 
established before the promulgation of the Code.

3. Today, that is since the promulgation of the Code, the civil law, 
both ancient and modern, must be recognized as an interpretative 
source of canon law, in all cases where the canon .law has taken its 
subject-matter from the civil law. Furthermore, it must be admitted 
that the civil law has been and remains the efficient cause of canon 
law, in all those cases where the law of the Church canonizes the 
prescriptions of civil law. Examples are: Canon 1080 concerning the 
impediment of adoption; Canon 1508 concerning prescription; Canon 
1513, § 2 regarding the solemnities which must be observed in the 
drafting of wills, etc.; Canons 1519, § 2, 1520, § 1, 1523, § 2, 1526 and 
1527 concerning the administration of Church goods; Canon 1529 re
garding contracts. For example, with regard to Canon 1080 on legal 
adoption, can. 1, C. XXX, q. 3 is cited in its footnote and applied to 
this matter; but the opening words of the Canon, “qui lege civili”, 
refer to the law of present civil Codes. Canon 1508 on prescription 
expressly mentions “the civil law of individual countries in the matter 
of acquiring ecclesiastical goods” by prescription.

Without prejudice to the principles stated above, a negative answer 
must be given to the question: May the civil law, both ancient and 
modern, be regarded today, since the promulgation of the Code, as a 
supplementary source of canon law when there is no Church law 
covering a particular case ?20 The reason is that Canon 20 of the Code 
declares explicitly what the supplementary source of its law is, and 
makes no mention of the civil law.27

26 This is the common teaching of commentators on the Code of Canon Law. 
Cf. Maroto, Institutiones, I, nn. 384-385; Augustine, A Commentary on the New 
Code of Canon Laic, I, p. 100, St. Louis, 1919; Wernz-Vidal, Jus Canonicum, II, 
n. 3; Ojetti, Commentarium in Cod. Jur. Can., p. 150, n. 5; Chelodi-C. Bertagnoli, 
Jus de Personis, n. 58; Vermeersch-Creusen, Epitome, I, n. 100; Lijdsman, Intro
ductio, n. 61; Van Hove, Prolegomena, p. 87, and De Legibus Ecclesiasticis, p. 323, 
1930; D’Angelo, Le lacune net vigente ordinamento giuridico canonico, pp. 30-31, 
who holds, on the contrary, that the present civil law is a supplementary source 
of canon law.

27 Cf. our commentary on Canon 20, pp. 622 ff.
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SECTION I
PRELIMINARY NOTIONS

CHAPTER I

The Meaning of the History of Canon Law and of 
Collections of Laws

I

1. The History of Canon Law; Internal and External. The 
history of Canon law may be defined: 1 ‘the exposition of the origin 
and development of that law”. The usual division is into internal 
and external history.

(a) Internal history sets forth the evolution of juridic institutes 
and laws; it is the history of “antiquities of law” or, simply, the 
history of law. In civil law, for instance, we have the Antiquitatum 
Romanarum Jurisprudentiam Illustrantium Syntagma of the distin
guished jurist, of the German school of Roman law, Johann Gottlieb 
Heinecke (Heineccius, 1681-1741); also his “Historia luris Civilis 
Romani et Germanici”. These works are, respectively, a history of 
the Institutes of4Justinian and a history of the Roman and Germ&nic 
civil laws.

The commentary on the Canons of the Code treats of internal his
tory, taking up each institute and law as it occurs.

(b) External history tells us of the sources of laws or the ex
traneous circumstances of laws, namely their authors, the time and 
place and form of their enactment, and their external mutations. 
A special department of external history (historia litteraria) treats 
of the science of canon law, and the various schools of canon law, 
famous canonists, and writings on canon law.

We are, for the present, particularly concerned with the external 
history of canon law, both in itself and in the above-mentioned special 
part, namely the science (literary or bibliographical history) of law.

II

2. —Origin and Definition of Collections. That the Church from 
the beginning made use of the legislative power which she received 
from Christ for the establishing of discipline is quite apparent from

(131)
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the testimony of St. Paul1 and the Acts of the Apostles.2 In addi
tion there are many new laws contained in the books of the New 
Testament.

True indeed there are but few canons of the Apostles, or of the 
earlier Pontiffs, due to the bitter cruelty of the times. But in the 
fourth century the Church obtained the blessings of liberty and peace 
and the number of her laws increased rapidly. We find them in 
codices, papyri, stone monuments, inscriptions, volumes, etc. In the 
Church, as in any society, it at length became a desirable thing to 
gather the various enactments into collections.

These collections are ‘’codes and books drawn up exclusively, or at 
least primarily, for the purpose of gathering together and coordi
nating ecclesiastical laws”. Many of the earlier collections are very 
imperfect. The science of literary criticism had not yet come into 
existence and so we find canons not attributed to their proper authors. 
Often the compiler was not skilled in the Greek language and his 
Latin version of the Greek canons left much to be desired. The copy
ists and custodians, through inscience or bad faith, in many instances 
corrupted the canons. As time went on, however, the collections be
came more and more perfect.

3.—Division of Collections, (a) By reason of the method em
ployed they are called chronological collections when the laws are 
arranged in the order of the time of their issuance; systematic, when 
laws are given according to subject matter. The former usually give 
conciliar canons and Decretals of Popes in their entirety, while the 
latter, on the contrary, make use of such excerpts (or fragments) from 
previous collections as are germane to the subject in hand, arranging 
them under suitable headings or titles. (These are really compila
tions.) Obviously the chronological method of collecting laws is the 
easier; and consequently chronological collections of laws were of more 
frequent occurrence in ancient times.

(b) As regards their historic credibility, collections are genuine or 
spurious, according as they relate truth or falsehood, sc. give real 
or fictitious (corrupted) laws. If the laws are ascribed to their true 
authors the collection is said to be authentic; otherwise apocryphal.

(c) In view of their legal authority, they are public or private. 
Public collections are those issued by authority of the legislator as 
collections of laws, or which have, at least, received his formal or tacit

11 Cot. XI, 5 f.; 1 Tim. Ill, 1 f.
2 Acts XV, 28, 29, 41; XVI, 4.
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approbation. Private collections, as the name implies, are the collec
tions made by private individuals without having ever obtained such 
approval.

(d) As regards their material we have a twofold division: 1. Col
lections of canons (laws enacted in Councils); of Decretals (laws 
made by Popes outside Councils); mixed, made up of both the above. 
2. Collections of canons (ecclesiastical laws); of nomocanons (laws 
enacted by the ecclesiastical and civil authority on ecclesiastical 
matters).

(e) In regard to their extension, we have collections of universal 
law—for the whole Church; of particular law—for a determined terri
tory, whether kingdom, or ecclesiastical province, or diocese; of 
special law—for a particular group (e. g. the Bullarium of the Order 
of St. Benedict); singular law, sls, e. g., privileges granted to a cer
tain people or family.

(f) As regards time, there exist collections of ancient law dating 
from the first century to the 4 4 Decretum” of Gratian in the twelfth; 
new law from the twelfth century to the Council of Trent in the 
sixteenth; recent law from the sixteenth to the twentieth century, or 
to the Code of Canon Law.

4.—The Essential Note of Public Collections. The specific char
acter of public collections (which by antonomasia are called also 
official and legal) is ‘‘the approbation of the public ecclesiastical 
authority”. This gives such collections a legal and public authority. 
Without such approbation no collection is public, even though it con
sists of genuine laws; it remains private.3 Nor, on the other hand, 
does it matter if a part, or even all, of the collected laws were origi
nally fictitious or corrupted provided they have received such official 
approbation. It is certain, for instance, that the “Decretals of 
Gregory IX” contain certain things that are not authentic; but be
cause the Pope approved4 the collection it was a public one and re
mained such up to the time of the Code. Moreover, the approbation 
must be for collected laws, i. e., for this or that concrete collection of 
laws. It does not suffice that the work of collecting laws was under
taken merely “under the auspices of the Holy See”, as happened in 
the ease of the “Bullarium Cherubini” and the “Bullarium Ro
manum ’ ’; nor that it was drawn up 4 4 with the permission of a Sacred

3 As, for instance, the Extravaganles Joannis XXII and the Extravagantes 
Communes. These collections were made by Jean Chappuis, a proofreader of 
Paris, in the year 1500.

< By the Constitution, Rex Pacificus, of 5 September, 1234.
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Congregation”, as was Pallotini’s “Collectio omnium conclusionum 
et resolutionum S. C. Concilii” (edited in 1868 ff.); and those trans
lations5 of the Canons of the Code regarding lay Religious Orders 
which were permitted to be printed and published;6 nor that it was 
issued with “the care and command of a public ecclesiastical author
ity”, as was the “Collectanea de Propaganda Fide” (issued by 
Propaganda for the use of missionaries).7 Nor is sufficient approba
tion had if a certain text is ordered to be used and followed by all 
editors. Pope Gregory XIII in 1582 issued such an order for the 
edition of the “Corpus luris Canonici” as corrected by the Roman 
editors. The approbation of the Pope permitted the use of this edi
tion in practice, but did not make it official.

To sum up: For a public collection of canon law there is required 
the approbation of the public ecclesiastical authority, not merely for 
the laws contained therein but also for the collection as such. This 
approbation, however, is given in two ways: (1) either the individual 
laws retain the same force, general or particular, as they had before 
the approbation8 or (2) they obtain universal authority and the col
lection becomes a Code for the whole Church. This latter is the 
highest approbation and makes the collection public in the strictest 
sense. Thus was the Code of Canon Law approved.9

The following collections are official: the “Acta Sanctae Sedis” 
from Vol. XXXVII, by the declaration of Pope Pius X of 23 May, 
1914; the “Acta Pii X” (vols. 1-5), by the declaration of the Secre
tariate of State, 26 December, 1913; the “Acta Apostolicae Sedis”, 
issued since 1909 as the official Commentary of the Holy See.

5 These translations were in Italian, French, German, Spanish and English. See 
below, p. 435.

g Matters pertaining in any way to the beatification and canonization of 
servants of God may not be published without the permission of the Sacred 
Congregation of Rites. This rule is laid down in Canon 1387 of the Code. Canon 
1389 requires the permission of the respective Moderators for a new publication of 
collections of decrees of the various Roman Congregations; and the faithful 
compliance with the conditions laid down.

7 Although the Collectanea de Propaganda Fide is not a legal collection, it 
none the less enjoys great authority, since its documents were accurately taken 
from the Archives of the Propaganda, of the Sacred Office, and of other Dicasteries 
of the Roman Curia.

a E. g., the first volume of the Bullarium Benedicti XIV ; the authentic Collection 
of the Sacred Congregation of Rites; the authentic Collection of Indulgences.

9 This approval was also given to the “Decretals of Gregory IX”, by the afore
mentioned Constitution Bex Pacificus; and to the “ Sextus of Boniface VIII” by 
the Constitution Sacrosanctae, of 3 March, 1298; and to the ‘‘Clementinae ” of 
Clement V by the Constitution Quoniam nulla, of 25 October, 1317.



SECTION II
HISTORICAL NOTES ON THE AUTHORITY OF THE 

SUPREME PONTIFF IN THE FIRST AGES 
OF THE CHURCH; AND COUNCILS

CHAPTER II

Historical Notes 1 on the Power of the Roman Pontiff 
at the Beginning of the Church

5.—Historical Evidence for the Primacy of the Roman Pontiff 
from the Facts and the Method of Procedure in the First Ages 
of the Church. Canon 218 of the Code decrees that the Roman 
Pontiff, the Successor of Blessed Peter in the primacy, has not only 
the primacy of honor, but also supreme and full power of jurisdiction 
over the universal Church, in matters of faith and morals as well as 
in those which pertain to the discipline and government of the Church 
throughout the whole world. This power is truly episcopal, ordinary 
and immediate, and extends over each and every church, and over 
each and every pastor and the faithful, and is independent of all 
human authority.111

After the many important Decretals and Constitutions of the 
Roman Pontiffs, after the writings of the Fathers of the Church and 
Ecclesiastical Writers and the volumes of theologians and canonists 
on the supreme and universal Primacy and the supreme power of the 
Roman Church, there is hardly need of proof here for what is so 
clearly set forth in the above canon.

If any question were to arise, it would come from those who are 
outside the Church and unacquainted with her teaching and, more
over, would regard only the earliest ages of the Church.2 Accordingly 
we ask: “In the first centuries when the Church was still in her in
fancy and when there were but few bishops in the world and it was 
a matter of extreme difficulty to communicate with Rome or hold

1 The historical notes here employed pervade and illustrate a large portion of the 
history of canon law: hence their insertion here, at the very outset of our study.

ia Cf. Vatican Council, Constit., Pastor Aeternus, cap. Ill: De vi et ratione 
Primatus Romani Pontificis.

2 4 (From the fifth century onward the Primacy of the Pope as successor of St. 
Peter was universally admitted* *—Apologetics and Catholic Doctrine, Most Rev. 
M. Sheehan, D.D., Vol.. I, p. 121.

(135)
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personal conference with the Head of the Church,3 did the Bishop 
of Rome possess a consciousness of his primacy of jurisdiction over 
the universal Church? Could he exercise supreme power? Did he 
in point of fact ever do so?”

We give an unhesitating affirmation to these questions and prove it* 
1° from facts; 2° from the manner in which the Roman Pontiffs exer
cised their authority; 3° from the faithful. In a word, we prove our 
thesis from the attitude and actions of the entire Church.4

I. From the Deeds or Acts of the Roman Pontiffs. From the 
very beginning, the Roman Pontiff intervenes in the universal Church 
on questions concerning faith, morals, and discipline; he openly de
clares that his intervention is official, that his office constrains him to 
exercise his authority by enacting and imposing precepts and regula
tions in such matters. The Roman Pontiff was well aware, even from 
the infancy of the Church, that he possessed legislative power over the 
various nations and that he alone could, as regards matters of religion, 
claim for himself the saying of Vergil, “Remember thou, 0 Roman, to 
rule the peoples. ’ ’3

(1) Saint Clement (elected Pope A. D. 90), learning that disputes 
had arisen among the Corinthians, writes to them as one possessing 
authority, not over the Roman Church alone but over every Church. 
He gives them precepts regarding charity and due submission to the 
elders in the Church; he calls their sedition impious and detestable 
and authoritatively condemns it. His commands in this matter are: 
“Be subject to the priests and receive correction unto repentance. 
.... But if they will not heed what Christ has said through us, let 
them realize that they will be involved in scandal and in no small 
danger, but we shall be innocent of this sin.”c These admonitions 
were received with reverence as the voice of Christ’s Vicar.

a It is rather difficult for us to visualize the difficulty of travel in those 
far-off days when one could go from place to place only by sailboat (without 
schedule) in good weather, or by land, on horseback or afoot, as one preferred or 
could afford. The only other mode of communication was by letter, which took a 
long time, was expensive and not very certain.

4 From this thesis one can plainly see the many dogmatic, historical, and juridical 
errors, the many false interpretations contained in the book, Trattato del Diritto 
Ecclesiastico, Friedberg-Ruffini (Turin, 1893) especially in n. V, lib. I, cap. I, 
“Il Veseovo di Roma”; n. I, lib. I, cap. II, “Nell’ Impero Romano”.

s Tu regere imperio populos, Romane, memento—the Acneid, Book VI.
e Cf. Funck, Patres Apostolici, or Denzinger, Enchiridion Symbolorum et 

Definitionum, n. 41.
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It is worthy of note that St. John the Apostle, the beloved Disciple 
of Jesus Christ, venerated for his great age, for his intimacy with 
Christ, and for the authority of his inspired writings, was still 
alive in Asia itself. But he did not intervene from that city of the 
isthmus which united Peloponnesus with Greece properly so called; 
official action came from the Roman Pontiff, from the far-off City.

(2) Pope St. Victor I (189 to 198 or 199) in regard to the Easter 
controversy convenes councils of Italian Bishops, the first Roman 
synod known, in order to bring about unity in the observance of this 
festival. The Churches of Asia, appealing to the authority of the 
Apostles John and Philip, celebrated Easter7 on the 14th day of the 
Jewish month Nisan, regardless of what day of the week this fell on. 
They were accordingly called in the Western Church, “Quarto- 
decimans” (from the Latin for fourteenth) or “observants”. (Some 
time before this, Saint Polycarp, Bishop of Smyrna, had come to 
Rome to defend the Asiatic custom before Pope St. Anicetus [154- 
165] who, however, withstood him. Harmony was arrived at for that 
occasion.) Victor acts very vigorously, commanding that the Roman 
custom 8 be observed everywhere, namely that Easter be celebrated on 
the Sunday following the 14th day of the full moon of the vernal 
equinox, and threatening with excommunication those who should 
prove rebellious. (This excommunication however was not fulmi
nated, at the persuasion of Saint Irenaeus.) Thereupon the East 
adopted the Roman custom. The General Council of Nicaea (325) 
ruled that Easter must be celebrated by all throughout the world on 
the same Sunday. Even the rationalist Harnack has to admit: *4How 
could Victor have threatened such an edict of excommunication un
less it was already commonly acknowledged that it pertained to the 
Roman Church to define in matters of faith the common unity?”9

(3) Pope St. Cornelius (251-253) condemns the errors of the priest 
Novatian and approves St. Cyprian’s mild measures for receiving back 
into the Church those who had apostatized10 during the Decian perse-

7 ndcr.pi aravpuatuov^ in memory of the Passion of Our Lord.
8 rinojft aiaavaoipov, in memory of the Resurrection of Our Lord.
s Adolf Harnack, Lehrbuch der Dogmen geschichtC) Vol. I, page 368.
io The third-century Latin term for those who had fallen back into heathenism 

was lapsi, “the lapsed.” They were divided into three classes: (1) Sacrificati, 
those who had actually offered a sacrifice to idols; (2) thurificati, those who had 
burnt incense on the altars of the gods; (3) libellatici) those who had purchased 
certificates (libelli, several of which are. still preserved) stating that they had 
offered sacrifice, without, however, their actually having done so. See the New 
Catholic Dictionary) page 544, under “Lapsi.” “The persecution raged at all 
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cution. Novatian wished to exclude forever from the communion of 
the Church all who had fallen into grave faults.

His schismatic followers asserted that the Church cannot pardon a 
mortal sin and does herself sin if she receive sinners.11 Because of 
this rigor, first proposed and defended by Montanus and his followers, 
as Tertullian, many deferred their baptism, to the great danger of 
their salvation.

This error became widespread in the Latin Church and Pope Cor
nelius was well aware of the duty incumbent upon him to safeguard 
the faith and morals of the universal Church. Saint Cyprian seized 
this occasion to write his celebrated treatise on Church unity (“De 
Unitate Ecclesiae”) which has been of great assistance and is still a 
splendid witness for the primacy of the Chair of Peter.

(4) There was another question bitterly mooted in early times, 
namely concerning baptism given outside the Church—by heretics. 
Some contended that there should be a re-baptism when those baptized 
in heresy entered the Church. Tertullian 12 wrote: “Since heretics 
have not baptism rightly, they do not have it at all.” This error be
came widespread and included the illustrious name of Saint Cyprian. 
The Pope, Saint Stephen I, (254-257) held for the validity of such 
baptisms and threatened some of the Bishops (as Helenus of Tarsus 
and Saint Firmilianus, Bishop of Caesarea in Cappadocia) with ex
communication. (In this threat, however, the Pope did not include 
the peace-loving Dionysius of Alexandria.) The Pontiff thus enun
ciated his teaching in the matter: “If a person come to you from any 
heresy, let nothing be innovated but what has been traditionally 
handed down to us, (namely) that hands be imposed upon them in 
penance, since the heretics properly do not baptize those coming to

points of the Empire at one and the same time, Rome, Italy, Greece, Asia, and 
Africa gave martyrs. The crisis was short: beginning in 250, it was almost 
ended in May 251, even before Decius ’ death. But never did persecution so 
deeply upset the Church. The scandal of the apostasies, the profound uneasiness 
that resulted from it in the Church, the efforts of the lapsi to obtain reconciliation, 
the disputes that arose on this point between those favoring rigor and those favor
ing mercy, the schisms that resulted, all these extended and prolonged the dis
turbance produced by this short and violent crisis:’’ Mourret-Thompson, History 
of the Catholic Church, Vol. I, p. 381.

ii Cf. Tixeront, Handbook of Patrology, p. 132 (Herder, 1920).
is Pe Baptismo, a book published about the year 200 and translated into Greek. 

It had a bad influence on the decisions of some of the Councils concerning Baptism. 
The original of the quoted passage is: “ (Baptismum) quem heretici cum rite von 
habeant, sine dubio non habent/1 
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them from other heresies, but simply communicate them.”14 These 
two great men, Stephen and Cyprian, torn asunder by the exigencies 
«of a debate that was not without acrimony, are finally and forever 
united in the glorious fellowship of martyrdom.

(5) Because there were many disputes and errors in the second 
and third centuries regarding the Blessed Trinity, the Pope, Saint 
Dionysius, (259-268) set forth the true doctrine against Theodotus 
the elder, Theodotus the younger, Paul of Samosata, Sabellius, Berillus 
etc. The Pope also admonished Dionysius Bishop of Alexandria, who 
in his eager refutation of Sabellius seemed to be falling into the 
opposite error. Thus we see that Pope Dionysius proved himself not 
only the teacher in matters of faith, but also the Supreme Moderator 
<of Bishops.

(6) Of Pope Saint Julius I (337-352) the church historian Soc
rates  tells us:  “Julius, upon the receipt of contradictory letters, 
writes to the Bishops assembled at Antioch and seriously complains 
first of the angry tone of their letter and then that they had not 
invited him to their synod, in contravention of the ecclesiastical regu
lation, ‘No legislation can be enacted by the Churches without the 
approval of the Roman Pontiff.’ ” He further complains “that the 
rule of faith is stealthily corrupted by them”.10

14 15

(7) Pope Saint Innocent I ruled the Church for nearly fifteen years 
(402-417) and his thirty-six extant letters testify to his universal 
action in the affairs of the Church. Among these letters, one, ad
dressed to Saint Victricius, Bishop of Rouen, 15 February, 404, con
tains fourteen rules of discipline. It is like the Encyclicals of later 
ages; but is an answer to a letter of the Bishop who “had eagerly 
sought for the authoritative ruling of the Roman Church”. The Pope, 
a great disciplinarian, thus writes: “ It will be a mark of your loyal 
love (for the Roman Pontiff) to be zealous in introducing this book 
of regulations as a teacher and monitor among the neighboring peoples 
and among our brother priests who rule over their several Churches 
in those regions” (Gallia or, roughly, modern France). And after 
recounting certain abuses, he adds: “Wherefore lest it be thought 
that we, by our silence, consent to these abuses (in the words of the 
Lord, ‘If thou didst see a thief thou didst run with him’, Ps. 49, 18), 
the entire Catholic episcopate must obey what is herein promulgated

is See Denzinger, nn. 46 and 47.
i* Socrates continued the Historia Ecclesiastica of Eusebius for the years 305- 

347, and wrote about the year 440.
is In the Historia Ecclesiastica, II, 17, 5.
16 Cf. Kirch, Enchiridion fontium historiae eccles. antiquae, n. 852.^
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with the guidance of divine wisdom”. Then the Pope lays down 
fourteen laws of discipline regarding sacred ordinations, continence 
and causes of clerics with clerics. Finally, he decrees: “If greater 
cases (causae majores) arise, they are, as the (your) synod decrees 
and blessed custom requires, to be referred from the tribunal of the 
Bishop to the Apostolic See’. This fifth-century Pope, then, clearly 
vindicates the Primacy of the Roman See and establishes the rule for 
appeals, in the very terms which the Roman Pontiffs have ever since 
used.17

(8) The same Pope proclaims the supremacy of the Roman Church 
in his letter (Ep. XXV, in the year 416) to Decentius, Bishop of 
Gubbio. The Bishop had written to the Holy See, recounting novel
ties in discipline and liturgy introduced by certain priests, and asked 
for instructions in the matter. Innocent’s letter, didactic in form 
gives these instructions to serve as a law not only for the Churches 
in question but for others also. The document treats of a variety of 
subjects; the kiss of peace, the names to be recited in the Mass, 
the prerogative of a Bishop to administer the sacrament of Confirma
tion (consignare) to children, the Saturday fast in conformity with 
the Roman custom, leavened bread, exorcisms (which, he decrees, must 
be performed by the Bishop or a priest delegated by him), Penance, 
and Extreme Unction. Concerning all these matters the Pope writes: 
“For who does not clearly perceive that what has been handed down 
by Peter, Prince of the Apostles, to the Roman Church, and is even 
now observed, ought to be observed by all; nor should anyone estab
lish or introduce anything that lacks authority, or follow any other 
exemplar.” 18

(9) Pope Saint Leo I, the Great (440-461) gave a similar ruling to 
the bishops of Africa  in his letter of 10 August, 446: “. . . But if 
any other causes arise touching the ecclesiastical state or the harmony 
that should obtain among priests, We will that in the fear of the Lord 
they be discussed at the place and a full report be sent to Us of their

19

it Cf. Kirch, op. cit., nn. 720 f.
is The Decretum of Gratian, c. 11, D. XI; Kirch, op. cit., n. 726; Malchiodi, 

La Lettera di S. Innocenzo 1 a Decenzio Vescovo di Gubbio (Rome, the Vatican 
Press, 1921).

io "Owing to the dominion of the Vandals in Latin North Africa, the position 
of the Church there had become extremely gloomy. Leo sent the Roman priest 
Potentius thither, to inform himself about the exact condition, and to forward 
a report to Rome. On receiving this, Leo sent a letter of detailed instruction to 
the Province about the adjustment of numerous ecclesiastical and disciplinary 
questions.”—The Catholic Encyclopedia, Vol. IX, page 156.



Power of Popes and of Councils 141

solution, that what has been rightly and reasonably determined in 
accordance with ecclesiastical custom may be confirmed also by Our 
decree. ’ ’

II. The Manner in which the Roman Pontiffs Exercised their 
Authority Proves the Primacy of the Roman See.

(1) This mode of acting can be known from the examples given 
above: Pope Clement, for instance, authoritatively admonishes and 
corrects the Corinthians; he commands them and considers himself 
obligated so to do, lest he become a partaker of their sin. Likewise 
in the other examples we find the ancient Popes quite aware of the 
duty incumbent upon them of enacting good and wise laws for all 
the Churches.

(2) Pope Saint Siricius (384-398 or 399), in a letter of 10 Febru
ary, 385, replied to an inquiry of Bishop Himerius of Tarragona in 
Spain: “ We will not deny you an authoritative answer to the matters 
you have referred to Us; for in view of Our office We have no right 
to dissemble and none to keep silent, since zeal surpassing that of all 
others for the Christian faith is incumbent upon Us. We bear the 
burdens of all who are heavy-laden; nay, rather, the blessed Apostle 
Peter bears them in Our person and protects and watches over Us, 
his heirs, as We trust, in all the care of his ministry.” Then he gives 
the rule to be observed by converts from Arianism, whom he forbids 
to be re-baptized; and adds: “You also must not depart from this 
path unless you wish to be sentenced to removal from our society.”  
Not otherwise would a Pope of any succeeding generation have 
spoken.

20

21
(3) Collections of Pontifical Laws were made from the begininng. 

We know that in the fourth century the Archives of the Holy See 
(Cartharium Ecclesiae) stood where they now stand, namely, in 
Pompey’s Theatre, the site of the present Apostolic Chancery. The 
father of Pope St. Damasus was an “excerptor” (stenographer) there, 
then a lector, a levite, and a priest (bishop). Damasus upon attain
ing to the Pontificate wished to enlarge the Archival Building as he 
has testified in verse.  Accordingly this work was done.22

20 Cf. Denzinger, nn. 87, 88.
21 “ It is, however, certain, that earlier Popes had also issued such Decretals, for 

Siricius himself in his letter mentions * general decrees’ of Liberius that the latter 
had sent to the Provinces; but these earlier ones have not been preserved.”—The 
Catholic Encyclopedia, Vol. XIV, page 26.

22 “Archivis fateor volui nova condere tecta.
Addere praeterea dextra levaque columnas
Quae Damasi teneant proprium per saecula nomen.”
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Saint Jerome wrote that he himself 14 assists Damasus in drawing 
up ecclesiastical documents . . . and in forwarding responses to ques
tions from Eastern and Western synods”.23 Rome therefore was 
being consulted from all over the world; and the Roman Curia, even 
in such ancient times, had already laid its foundations.

(4) And how early the canonical expressions that are now employed 
came into use! There is mention of Decretals, of appealing cases to 
Rome, of the chief source of Canon Law, which is the Apostolic Fount.

Pope Innocent I wrote to the Bishops of Numidia in Africa24 who 
had assembled for the Synod of Milevis, A. D. 416, against the Pela
gians: “With becoming diligence you consult the Apostolic See as to
what opinion you should hold in vexed questions. And in this you. 
are following the form of that ancient rule which, as you are aware,, 
has ever been observed by the whole world in my regard, because you. 
know that responses from the Apostolic Fount flow unceasingly 
through all the provinces to all who ask.”25 Behold the chief and 
perennial source of all sources of Canon Law!

Pope Saint Boniface I (418-422) makes plain the origin of eccle- 
siastical legislation: “This universal practice of the early Church 
found its origin in the honor accorded Blessed Peter, in whom the 
highest authority resided. As the observance of Religion became more- 
widespread, ecclesiastical discipline found its way from this source 
into all the Churches.”

(5) The same Pope in crystal-clear language wrote, 11 March, 422, 
to Rufus, Bishop of Thessalonica:20 “ ... To the Synod (at 
Corinth) we addressed a letter by which all the brethren might know 
. . . that our judgment must not be reconsidered. For never in the 
past was it permissible to question that which had been decided by the 
Apostolic See.” The quotation unmistakably refers to the Primacy 
of the Roman Pontiff.27

(6) Pope Saint Leo 1, the Great (440-461) addressed the Bishops, 
of Campania, Picenum, Tuscany and all the Italian provinces, in 
these words: “Concerning the Decretals of Pope Innocent, of blessed

23 Epist. 119, n. 91.
24 They had written to the Pope (as had also the Bishops assembled in the same 

year at the Synod of Carthage) reporting their transactions and asking him to 
confirm their decisions.

25 See concerning the same Innocent I: c. 12, C. XXIV, q. 1.
26 The Bishop of Thessalonica had been constituted papal vicar over the ecclesias

tical provinces of Illyricum, exercising jurisdiction over the metropolitans and 
bishops. Cf. Cath. Emcyc., Vol. XIV, p. 634 (sub verbo) Thessalonica).

2? Sensing e rt n. 110.
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memory, and indeed of all our predecessors regarding ecclesiastical 
ordinances and disciplinary canons, We command that they be kept 
by your Benevolence, in such wise that any man. who offends against 
them will know that pardon will be denied him henceforth” (Ep. IV). 
Again in a letter to the bishops of the province of Vienne: “Therefore 
your Fraternity should know that the Apostolic See, because of the 
reverence in which it is held, has also been consulted in numberless 
cases by the priests of your province, and that upon appeal to Us (as 
the ancient custom required) of diverse causes the judicial sentences 
were either reversed or confirmed by Us” ■ Ep. X).28

(7) Pope Saint Gelasius I (492-496) explicitly treats of the preroga
tives of the Pope in a letter (495 A. D.) to the bishops of Servia: 
“We state only what is known by the whole Church throughout the 
world, viz. that the See of Blessed Peter the Apostle has the right to 
loose what has been bound by sentence of any bishop whatsoever, be
cause it has authority to judge all churches, but can be judged by 
none. Appeals may be made to it from all parts of the world, but no 
one may appeal from it. ’ ’20

(8) Pope Saint Nicholas I, the Great (858-867), writing to the 
Bishops and Archbishops of Gaul, refers to the Decretals of Popes 
Innocent I, Leo I, and Gelasius I, according them complete authority 
and legal force.

III. The Primacy Proven from the Conviction of the Faithful, 
or of the Whole Church.

If, finally, we investigate the mind of the Church, viz. if we in
quire how bishops, priests and the laity in the early ages regarded 
the supreme legislative power of the Roman Pontiff, we shall have 
full proof of our thesis.

(1) Saint Ignatius, Bishop of Antioch, Martyr, (c. 50-107) in the 
beginning of his letter (107 A. D.) to the Roman Church, refers to its 
presidency over all other Churches. He thus speaks in dithyrambie 
praise of her: “Worthy of God, worthy of honor, worthy to be called 
blessed, worthy of praise, worthy of the fulfillment of her desires,

28 Leo I reigned at a time of great difficulty for the Church. The Western 
Empire was hastening to its fall. In the Orient Monophysitism threatened Church 
unity. The Pope’s letters reveal him as a clear and systematic thinker, a Pontiff 
determined upon Church unity under the primacy of the Holy See. His is the 
most important pontificate in Christian antiquity, next to that of Pope St. Gregory 
T, the Great (590-604).

20 c. 18, C. IX, q. 3. See Berry, The Church of Christ (Herder, 1927), page 421. 
See also e. 1, D. XIX, De auctoritate epistolarum Decretalium R, Pontificis, 
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worthy to be the chaste head of the universal assembly of love (sc. the 
Church), holding the law of Christ,30 etc.” He regards, therefore, 
the Roman Church as the head and teacher of all the Churches.

(2) Saint Polycarp, Bishop of Smyrna (702-156), disciple of Saint 
John, came from the far East for the settlement of certain contro
versies at the See of Pope Saint Anicetus (154-1652). We must not 
forget what a journey to Rome meant in those days, the expense, the 
fatigue, the inconveniences, the dangers; but, despite them all, Poly
carp hastened to the centre and head of authority.

(3) Saint Abercius,™* Bishop of Hierapolis, in Phrygia Salvtari 
(died about 200 A. D.), journeyed from far-off Syria to Rome for this 
purpose, as he confesses in his famous inscription, “the queen of all 
inscriptions” (now preserved in the Lateran Museum), namely, “to 
contemplate majesty and to see a queen golden-robed and golden-san- 
dalled; and there I saw a people wearing a shining signet". An un
mistakable though poetic testimony to the preeminent position of the 
Roman See!

We have, then, the examples of the Bishops of the second century 
who, as Polycarp, made nothing of difficulties, expense, discomfort, 
and prolonged absence from their Sees to journey to Rome, just as 
today Bishops from all over the world make their Ad Limina31 visits 
to the shrines of the Apostles, Saints Peter and Paul.

(4) Saint Irenaeus, Martyr and Father of the Church, (about 130 
to 202) gives testimony to the Primacy that is particularly valuable 
because it witnesses to the faith of the East as well as that of the 
West. He was born and reared to manhood in Proconsular Asia 
where he heard the instructions of St. Polyearp, who was a disciple 
of St. John, the Evangelist. He became a priest at Lyons, was sent 
on a mission to Rome in 177 and finally succeeded to the See of Lyons, 
where he made many converts. He thus writes of the Roman See: ‘* For 
it is necessary that every church (omnem ecclesiam}, that is to say, 
the faithful who are from all quarters, should agree with this Church, 
on account of its more powerful principality (propter potentiorem 
principalitatem}; wherein that tradition, which is from the Apostles, 
has ever been preserved by those of all countries. ’ ’  St. Irenaeus32

so In praemio 'Epistolae ad Romanos.
soa Tradition accords to St. Abefcius the honor of being the first Bishop of 

Hierapolis. His feast is celebrated in the Greek Church on 22 October.
si Ad Limina, lit. ‘ ‘ to the threshold, ’ ’ a term denoting the prescribed official 

visits of Ordinaries (Bishops in charge of Sees) to the Holy See.
»2‘<Ad hanc enim Ecclesiam propter potentiorem (the Codex Claromontanus 

has ‘potiorem’) principalitatem necesse est omnem convenire Ecclesiam, hoc est 
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here33 declares that all the churches throughout the world must be 
subject to the laws of the Roman See, and fully and clearly proves the 
primacy of the Roman Church.

(5) Tertullian84 (who died after the year 222) says: “Hasten 
now, ye who are curious in the business of your salvation, to run 
over the list of Apostolic Churches. ... Is Achaia near you? You 
have Corinth. ... If you can go to Asia you have Ephesus. But if 
you are near Italy, you have Rome, whence also our authority is 
derived, close at hand. ’ ’35

(6) Origen (c. 185-255), who lived at Alexandria, acknowledges 
the authority of Pope Saint Fabian (236-250) and sends him a letter 
rendering an account of his faith.80

(7) Saint Cyprian (c. 200 to 249 or 258) frequently had recourse 
to the Holy See in questions that were mooted at the time, viz. con
cerning the lapsed etc. We have already mentioned his magnificent 
work on the unity of the Church. He speaks eloquently of the dignity 
and authority of the Roman See.87

(8) Basdides and Martialis, expelled from their sees by a provin
cial synod in Spain, appeal to the Roman Pontiff; as did other bishops 
in the third century for the solution of various difficulties. They, 
therefore, recognized the Roman See as the center and chief source 
of legislation and justice.

(9) Saint Optatus, Bishop of Milevis in Numidia, who wrote a 
valuable treatise against the Donatists in the year 366 or 370, calls 
the Roman See unique, gives the list of Popes up to Siricius  (then 
living) and acknowledges the commanding force of the Roman See.

38

(10) The Fourth Century. The Emperor Valentinian III (born 
419, assassinated 455) declares in Novel 17 that nothing is to he pre
sumed beyond the authority of the Roman See; that the decisions of 
the Roman Pontiff have force everywhere “even without the Imperial 

eos qui sunt undique fideles, in qua semper ab his, qui sunt undique, conservata est 
ea quae est ab Apostolis traditio.” Cf. Brunamann-Preus, Fundamental Theology, 
Vol. Ill, pp. 472-473.

as Adversus Haereses III, 3, 2. Cf. Kirch, n. 125.
34 Quintus Septimius Florena Tertullianus was born at Carthage, 160 A. D., 

a convert from paganism; in 211 he joined the heretical Phrygians or Montanists.
as Cf. Kirch, n. 194.
3oEuseb., Hist. Eccl., 1, VT, 36.
37 S. Cyprian, ep. 67.
38 Kirch, nu. 5F3, 5S4.
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sanction”; and he adds: “Lest even a slight disturbance should arise 
among the churches, or religious discipline appear in anyway to be 
lessened, by this permanent sanction We decree, as well for the 
Bishops of Gaul as those of the other provinces, that they are not 
permitted to attempt anything contrary to ancient custom without the 
authority of that venerable man, the Pope of the Eternal City. But 
for them and for all men, whatever the authority of the Apostolic 
See has decreed or will decree shall be law, etc. ’ ’39

(11) Saint Basil, the Great, (329-379) Doctor of the Church, Bishop 
of Caesarea, Cappadocia, lays before Pope Damasus the pitiable con
dition of the Orient and exclaims: “We have decided that the sole 
remedy for these evils lies in the intervention of vour tender pity.” 
(Ep."70).

The Oriental Bishops besought Pope Saint Damasus to condemn 
Timothy, disciple of Apollinaris.40

(12) The Fifth Century. Many turn to Rome to obtain justice 
and protection under the aegis of the Apostolic See. Here is appli
cable the celebrated saying of Saint Augustine, Bishop of Hippo and 
Doctor of the Church (354-430):  “In this cause two delegations 
were sent to the Apostolic See, whence answers were returned; the 
controversy is settled; would that the error, too, would sometime come 
to an end! Therefore we give warning that they take heed, we teach 
that they be instructed, let us pray that they be changed. ’ ’

41

42
(13) Lastly, we mention the famous appeal to Pope Leo I of Saint 

Flavian, M., Bishop of Constantinople, (d. 449 or 450) against the 
Robber-Council at Ephesus (449), which may be read in the martyr’s 
own words in Kirch.43

(14) At the conclusion of this Robber-Council, the Council of Chal
cedon (a city of Bithynia in Asia Minor) was properly held, A. D. 
451. There were in attendance six hundred Bishops, mostly Orientals. 
Upon the reading of the dogmatic letter of Pope Leo condemning the 
errors of Eutyches, the assembled Prelates sprang up exclaiming: 
“This is the faith of the Fathers; this is the faith of the Apostles.

ss> Ibid., nn. 880-882.
io S. Damasus, ep. 7.
41 In term. 131, against the Pelagians. This sermon was preached at the Altar 

of St. Cyprian, M.
42 (,'f. Kireh, n. 745; also n. 738 on the authority of the Catholic Church.
«3 Cf. Kireh, nn. 885 ff. As a result of the ill usage wreaked upon him after the 

close of this Robber-Couneil, St. Flavian died within three days.
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So do we all believe. ... It is Peter who has spoken thus through 
Leo!” After the Council they sent a complete report of everything 
to Pope Leo and wrote among other things: “We beseech you, there
fore, to honor our decision with your decrees.” These words and 
their accompanying action of referring conciliar decrees to Rome are 
of the utmost importance both for their dogmatic and their canonical 
implications; certainly they make for proof of the supreme legislative 
power of the Roman Pontiff.44

44 The Acts of the . Robber-Council were annulled in the Council of Chalcedon.

* # »

From the Fifth Century on, the acts and the mode of procedure of 
the Popes give indubitable proof of their universal legislative author
ity. On this head many documents are referred to in the footnotes 
to Canon 218 of the Code. A consultation of these will be very 
helpful.

Enough has thus far been said to enable us to draw the conclusion 
that the supreme power of the Roman Pontiff was essentially the same 
in the earliest ages of the Church as it is in our own day, viz., it was 
exercised to the full; and the conviction as to its existence, on the 
part of the Roman Pontiffs, the Bishops and the whole body of the 
faithful was unshaken. We can admit, as between the earliest days 
of the Church and our own, only this accidental difference; that then, 
the exercise of Papal Supremacy was by reason of the circumstances 
of the time subject to no little difficulty and obstruction. Consider 
the exigencies of the case. The Church'was just born, the civil power 
was inimical to the Church, and inclined to include the Catholic Re
ligion among the neiv, strange, and forbidden cults and to accuse its 
followers of grave and monstrous crimes (treason, sacrilege). Con
sider the ferocity of the imperial persecutions upon an organization 
in its incipience, the difficulty of communication between the various 
members and the Head, et cetera. It will be then easy to understand 
that a power, fully recognized in its essential nature, was in its exer
cise often halting.

Necessarily, then, individual portions of the Church were governed 
by their own laws, by the enactments, that is, of their own Bishops in 
local councils (viz. regional, provincial, or even diocesan) whilst de
riving from the Pope only general principles, occasional Decretals; 
in a word, a kind of general law.
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The authority of the Roman Pontiff reached its apogee in the twelfth 
and thirteenth centuries, especially in the person of those great law
makers, Popes Alexander III (Rolando Bandinelli), Innocent III 
(Lotario De’Conti of Segni), Gregory IX (Ugolino, Count of Segni), 
Innocent IV (Sinibaldo De’Fieschi), Boniface VIII (Benedetto Gae- 
tani). This pre-eminence of the Holy See shone even more brightly 
as the ages went on—in its exercise, and in no respect in its under
lying nature—for we must never lose sight of the fact that always, 
as now, the power of the Roman Pontiff has been complete, absolute 
and perfect.

From the time of Gratian (twelfth century) the universal pontifi
cal law is obviously being formed. The “Decretum” and the ever- 
increasing number of Pontifical Decretals have principally served in 
its formation. It is for this reason that canon law has been rightly 
called pontifical law, because originating in the Roman Pontiff as its 
ordinary, chief and unfailing source.

We have spoken above of the obstacles that in the early ages im
peded the exercise of the supremacy of the Pope. This need cause 
us no surprise, for Christ, speaking of His Church, related the 
Parable of the Mustard Seed:45 “ The kingdom of heaven is like to 
a grain of mustard seed which a man’ took and sowed in his fields; 
which, indeed, is the least of all the seeds but when it is grown up, 
it is greater than all herbs and becometh a tree so that the birds of 
the air come and dwell in the branches thereof. ’ ’48

*sSt. Matthew, XIII, 31, 32. This parable refers to ‘‘the extension and ex
terior growth of the Church.” See Ponck, S.J., The Parables of the Gospel, 
pp. 164, 165.

4« The proof of the Primacy of the Holy See has not only canonical value but- 
also apologetic. Despite the fact that the former is more germane to our present 
subject, the latter is of surpassing interest to us, since we must, in and through 
all things, cultivate a tender love for Mother Church.



CHAPTER 111

(Ecumenical Councils

6.—The Number of (Ecumenical  Councils. As to the number 
of such Councils that have been held in the long history of the 
Church scholars are not in complete agreement. Bellarmine  enumer
ates eighteen; but says of the 5th Lateran Council: 11 Whether or 
not it was a general council is a question that perdures down to this 
day, even among Catholics. ’ ’ Similarly many historians raise a 
doubt in regard to the Council of Vienne (1311). Following a widely 
accepted enumeration we may set forth the undisputed (Ecumenical 
Councils in this fashion:

1

2

3

1 From the Greek okov/u-w/, the inhabited world.
2 Saint Robert Cardinal Bellarmine was born at Montepulciano in Tuscany, Italy, 

on 4 October, 1542 and died at Rome, 17 September, 1621. He was a son of the 
sister of Pope Marcellus II (Marcello Cervini degli Spannochi), who reigned less 
than one month (1555). Bellarmine was canonized on 29 June, 1930 by the 
present Holy Father, Pope Pius XI, who calls him 41 a star of the first magnitude 
in the heaven of the Church.’’—See The Life and Work of Blessed Robert 
Bellarmine, by James Brodrick, S.J., Burns, Oates, London.

3 De Cone. Lib. II, c. 15.

1st Oecumenical at Nicaea in the year . . 3-25
2nd 1 c at Constantinople .... . 381
3rd 11 at Ephesus................ . 431
4th 11 at Chalcedon ............. . 451
5th I i 2nd Constantinople .... . 553
6th 11 3rd Constantinople .... . 680-681
7th 11- 2nd Nicaea.................. . 787
8th ( c 4th Constantinople .... . 869
9th I I 1st Lateran ................ . 1123

10th ( c 2nd Lateran................. . 1139
11th i ( 3rd Lateran ................. . 1179
12th t ( 4th Lateran ................. . 1215
13th I ( 1st Lyons.................... . 1245
14th I ( 2nd Lyons.................... . 1274
15th 11 at Florence ............... . 1439-1445
16th I ( at Trent .................... . 1545-1563
17th i I at the Vatican........... . 186'9-1870 (it is still unfinished)

As regards certain other Councils, their oecumenical character is dis
puted, not always or universally, but by some Church historians. 
We shall treat of these individually, viz., (1) Sardi.ca (about 343- 

(149)
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344); (2) In Trullo, also called Quinisext (691); (3) Vienne (1311);
(4) Pisa (1409); (5) Constance (1414-1418); (6) Basel (1431-1439);
(7) 5th Lateran (1512-1517). Let us see what must be held with 
regard to these controverted Councils.

(1) The Council of Sardica. Sardica (or Serdiea) was a town in 
Mediterranean Dacia. It is now the city of Sofia, the capital of 
Bulgaria. A council was convoked there, probably in the year 343, 
by the Emperors Constance and Constantius at the instance of Pope 
St. Julius I (337-352). The Council was intended to settle the 
trouble caused by the Arian ‘heresy and to restore peace among the 
Oriental Bishops. There was much dissension, which culminated in 
the exile by Constantine in the year 336 of the illustrious Patriarch 
of Alexandria, Saint Athanasius, Doctor of the Church (296-373), an 
unconquerable champion of the orthodox faith.* The Council con
sidered the cases of Athanasius, Marcellus, and Asclepas and pro
nounced them innocent. Ninety-six Western Bishops and a less 
number of Orientals attended the Council. Failing to reach an 
agreement, the Eastern Bishops under false pretences withdrew to 
Philippopolis in Thrace, where with effrontery they promulgated a 
new ereed and issued an encyclical, dating it from Sardica. Thus 
the Council became invalid.

However before departing from Sardica the Western Bishops drew 
up several important canons, especially as regards the transferring 
of Bishops, trials of Bishops, and appeals. These canons were signed 
by a majority of the Prelates and sent to Pope Julius. The history 
of this Council gives no indication whereby we may judge it to have 
been oecumenical; nor has any ecclesiastical authority so called it. 
It has had, however, great repute in the Church. Since it issued no 
decree in matters of faith we cannot raise a question as to its in
fallibility. The meaning of canon 14 D. XVI in Gratian’s “De
cretum” is to be restricted to the veneration in which the Council 
was held. We conclude, then, that Sardica was not an oecumenical 
Council.®

4 The great Athanasius was Primate of Egypt and a Father of the Church. 
Of the 46 years of his episcopate he spent 17 in exile because of his resolute 
defense of the divinity of Christ. Rightly is he called the Father of Orthodoxy.

5 Turmel, La papaute a Sardique, in “Rev. Cath. des Eglises” (1906). Turner, 
The Genuineness of the Sardica Canons, in “Journal of Theological Studies “ 
(1902).
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(2) The Second Council in Trullo, or Quinisext (year 691). It 
is generally known as the Council in Trullo, because held in a 
domed hall (rpovAAiov, a dome, cupola) or basilica of the Imperial 
Palace at Constantinople, during the reign of Justinian II (685-695). 
It is also known as Quinisext (Concilium Quinisextum, HwoSo? irw^xTij) 
i. e., Fifth-Sixth, because summoned after the fashion of a supple
ment to the fifth and sixth (Ecumenical Councils, namely the II Con
stantinople (553) and the III Constantinople (680-681).

The Acta of the Council in Trullo (the dedicatory discourse, the 
102 canons and subscriptions) were never approved by the Holy See. 
At first Popes St. Sergius I (before the year 695) and John VII 
(706) entirely rejected the 102 canons (85 of which were canons of 
the Apostles); but later, Pope Constantine (a Syrian, c. 708-715) 
approved, in part however, the Trullan canons. Likewise Popes 
Adrian I (772-795) and John VIII (872-882) gave a partial and 
conditional approval.®

The approved Trullan canons have been assigned to the sixth 
(Ecumenical Council with the consent of the Holy See. Beyond 
doubt the meaning of this approbation differs entirely from the 
opinion of the Oriental dissidents, who alone hold this to be an 
oecumenical council. Some of these canons7 clearly exhibit the 
opposition of the Greeks to the Latin Church: e. g., can. 13 is aimed 
against celibacy as practised in the Western Church; can. 36 pro
claims equality between the Bishop of Borne and the Bishop of Con
stantinople; can. 46 holds the baptism of heretics to be invalid; 
can. 55 prohibits the Saturday fast, then customary in the West.8 
These are enough for us to conclude that the Council in Trullo was 
not oecumenical;9 it is, however, the chief source of law of the Ori
ental Church for the Greek or Byzantine rite.

fl Cf. cans. 42 and 43 in Kirch, nn. 1101, 1102.
t These canons and others may be consulted in Kirch, nn. 1089-1107.
fl Cf. Lupus, Dissertatio de Synodi Trullanae causa, tempore, loco, Episcopis, 

auctoritate. Hefele, TIT, 347.
fl Frequently at this place, when treating of councils, we quote the Enchiridion 

-of Denziger and the Enchiridion of Kirch. We do this that these two books may 
supply for the lack of coUections and other books and documents that cannot be 
consulted with ease because of lack of time. What is given here as simply an 
outline should be filled out by consultation and suitable study. The brief col
lection of Andrea Galante, called Fontes luris Canonici Selecti (1906), is highly 
useful. We have of set purpose omitted multitudinous references.
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(3) The Council of Pisa (1409). It was the time of the “ Western 
Schism” (1378-1417). There were two claimants for the Pontifical 
Throne. One was Gregory XII (Angelo Correr or Corrario) whose 
election is rightly included in the series of lawful Pontiffs, as follows, 
Popes Gregory XI (Pierre Roger de Beaufort 1370-1378), Urban VI 
(Bartolomeo Prignani 1378-1389), Boniface IX (Pietro Tomacelli, 
1389-1404), Innocent VII (Cosimo Be’Migliorati, 1404-1406); then 
Gregory XII. The other claimant was Benedict XIII (Peter de 
Luna, of Avignon). Europe was divided between the “two obe
diences”, that of Pisa and that of Avignon. After much negotiation, 
both Gregory and Benedict were prevailed upon to adopt the method 
of cession, each promising to withdraw his claim to the pontificate. 
But these promises were not kept and the schism had now lasted 
thirty years, to the confusion and bewilderment of the Christian 
world. Thereupon the leading Cardinals on both sides summoned 
a general Council to meet at Pisa on 25 March, 1409. This Council 
pronounced sentence of deposition against both claimants10 and 
arranged for a conclave, from which Cardinal Pietro Philarghi, Arch
bishop of Milan, emerged as Pope and took the name of Alexander V 
(1409-1410). But greater confusion ensued, for three men simul
taneously claimed to be Popes, Gregory XII, Benedict XIII and 
Alexander V. Alexander V died on 3 May, 1410 and had for suc
cessor Cardinal Cossa under the name of John XXIII. The schism 
perdured to the year 1417. Gregory XII had magnanimously re
signed in the month of July 1415, and deposition was declared both 
in the cases of John and of the obstinate Benedict. After Gregory 
had given the right of General Council to the Council of Constance 
(1414-1418) which he had previously declared to be illegal, Cardinal 
Oddone Colonna was elected Pope on 11 November, 1417 and took 
the name of Martin V (died 1431). He has been called “the joy of 
his age”.

Most Gallicans defend the oecumenical status of the Council of 
Pisa, motivated by the fact that it introduced the false teaching 
of the superiority of a General Council over the Pope. It is certain 
that the major part of the Bishops and nations did not recognize the 
legitimacy of this Council, in fact called it concilidbulum; although 
Bellarmine terms it “General” and looks upon it as “neither

io The followers of both Pontiffs held this Council to be unlawful frotn the 
beginning; among these were Boniface Ferrier, brother of St. Vincent Ferrier 
and Legate of Pope Benedict XIII for this Council.
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(clearly) approved nor (clearly) rejected J1 What we have said is 
sufficient to show that it cannot be called an oecumenical council.12 
The other councils that we have spoken of as of doubtful (Ecumen
icity, sc. Vienne, Constance, Basel and the 5th Lateran, we can with 
Hefele 13 number among the oecumenical councils—with explanations 
that we shall shortly give.

There are, then, twenty-one (Ecumenical Councils. Those who 
enumerate nineteen consider the Councils of Basel and Constance as 
forming one with the Council of Florence.

7.—The Series of (Ecumenical Councils and a Brief Review of 
Each.14

(1) The First Council of Nicaea (325), a city of Bithynia in 
Asia Minor,15 held under Pope St. Sylvester I (314-335). The Em
peror Constantine was present. He entered the council hall, adorned 
with gold and precious gems, and wished to be regarded as a “bishop 
externe”. At the imperial banquet for the assembled prelates he 
said: “You indeed in those matters that lie within the Church are 
Bishops. But in those things that are transacted on the outside I 
am a Bishop, appointed thereunto by God.” 10

Of doubtful authenticity are the two letters given by Eusebius, 
one addressed to Constantine by all the Bishops and the other attrib
uted to Constantine himself.

In the year 321 Arius17 in his book “Thalia”18 (tiaXtia) had de
nied that the Son is divine and consubstantial with the Father. 
The I Council of Nicaea defined the true doctrine against Arius. 
There were present three hundred eighteen10 Bishops, all but five

11 Hefele says of this council  Neither ecclesiastical authority nor the most 
trustworthy theologians have ever numbered it among the oecumenical councils.” 
—Concilien. Introd.

11

12 Cf. Odoric Raynaldi (d. 1671) Conti n. Annal. Baron, to the year 1909, No. 74; 
Edni. Richter, Hist. Cone. Gen., Book II, par. 6.

13 Conciliengeschichte, I, p. 63.
i* Zephyrinus Zitelli Natali, 1881, wrote, Epitome historico-Canonica Conciliorum 

Generalium, which it will be very useful to consult.
is Nicaea, “city of victory,” is now called Isnek.
is Euseb. Vita Constantini, IV, ‘24.
it The heresiarch Arius was born at Libya about the year 250. He was ordained 

priest by Achillas, Bishop of Alexandria. He died suddenly at Constantinople in 
the year 3'36.

18 The book was a melancholy heap of previous errors, Ebionitism, Cerinthianism, 
Philonism, and Gnosticism.

io St. Hilary (d. 368) gives this number in his work (A. D. 360), Contra Con
stantium, 27. It is generally said that the Nicene Fathers numbered about 300. 
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of whom were Orientals. Among the five Western members were 
Hosius, Bishop of Cordova, Vitus and Vincentius, simple priests of 
Rome. These three acted as legates of Pope Sylvester.

In the Nicene Creed the fathers proclaimed the Son to be “true 
God of true God, begotten not made, consubstantial with the Father”, 
6>ioovo*iov Tw irarpc. This formula had been the received usage at 
Rome and Alexandria for sixty years and more, especially through 
the efforts of Pope St. Dionysius (259-268) and St. Dionysius, Bishop 
of Alexandria (born c. 190), both of whom had “fought the good 
fight”.

There were also present at the Council, Athanasius, then a simple 
deacon of Alexandria, who valiantly combated the heresy of Arius, 
St. Eustathius of Antioch, St. Alexander of Alexandria, Nicholas of 
Myra, St. Macarius of Jerusalem, St. Paphnutius of Egypt. Many 
had suffered for the Faith during the last persecution.

The Legates of the Sovereign Pontiff signed first; and the formula 
of faith, the canons and the synodal decree were subscribed to (not 
as Acta but by verbal process).

The Council also fixed the date for the keeping of Easter, sc. on 
the Sunday after the 14th day from the March moon (against the 
Quarto-decimans). It issued 20 canons which have ever been held 
in reverence both in the East and in the West.20 Some of these, 
it is true, contain laws that were already in force in the Church, 
viz. canon 3, on the non-cohabitation of clerics with women; canon 
4, on the consecration of Bishops; canon 15, on the permanence 
of clerics in the Church in which they were enrolled; canon 20, which 
decreed that prayers were to be said standing on Sundays and at 
Easter time.21 It must be said that the series of Fathers of the 
fourth and fifth centuries had its beginning in the Council of Nice.22

(2) The First General Council of Constantinople (381), con
voked under Pope St. Damasus I (366-384) and the Emperor Theo-

20 Cf. Zitelli Natali, Epitome historico-canonica Conciliorum Generalium, where a 
synopsis of these canons is given.

21 See certain canons of the Council of Nicaea in Kirch, nn. 403*409; cf. 
Hefele, Vol. I.

22 Pseudo-Isidore used 70 canons of this Council; and in the sixteenth century 
Turrianus (Francisco Torres, 1509-1584) used 80, which he had translated from an 
Arabic text into Latin; this number the learned Maronite, Abraham Echellensis 
(d. 1664 in Rome), increased to 84. Cf. T. Harduini, Acta Conciliorum, et Epis
tolae Decretales ac Constitutiones Summorum Pontificum (Paris, 1714-1715), T. I- 
pp. 467-528. 
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dosius I (346-395), was attended by about 150 bishops, among whom 
were Sts. Gregory Nazianzen, Gregory of Nyssa, Cyril of Jerusalem, 
Meletius of Antioch, Amphilochius of Iconium, Pelagius of Laodicea, 
Eulogius of Edessa, Peter of Sebaste. The Council was directed 
chiefly against the errors of Macedonius, the semi-Arian bishop of 
Constantinople who impugned the divinity of the Holy Ghost. But 
in three of its canons it assigned to the See of Constantinople the 
first honor after Rome, because that city .had been made “the new 
Rome”, “the younger Rome”,23 although it was at the time still a 
suffragan See of Heraclea.

The Symbol issued by this Council is known as the Nicene- 
Constantinople Creed and is used in the Mass. There is controversy 
as to the number of canons this council drew up. The ancient Greek 
and Latin codices quote only four. Later, from the sixth century, 
the Greeks quote seven canons, but the sixth and seventh pertain to 
another council of Constantinople, a particular council held in 382. 
The seventh canon is a mere fragment of a letter from the Church 
at Constantinople. The last three canons were not received into the 
Roman Church; nor the first four from the beginning, especially the 
third which attributed first honors in the Church to the Patriarch 
of Constantinople, after the Roman Pontiff.24

(3) The Council of Ephesus (431), held under Pope St. Celes
tine I (422-432) and the Emperor Theodosius II, or Younger (401- 
450), with more than 200 bishops, presided over by St. Cyril of Alex
andria who took a most important part in the deliberations, declared 
Mary to be the Mother of God (0«otokos, in Latin, Deipara), against 
Nestorius, Bishop of Constantinople, and his followers, who had 
asserted that in Christ there are two persons. It also renewed the

28 See Denzinger n. 85 on the condemnation of the followers of Macedonius; 
and n. 86 for the Nicene-Constantinople Creed of this Council. To the Nicene 
Creed are added the clauses referring to the Holy Ghost (qui simul adoratur) and 
aU that follows to the end.

24 See certain of these canons in Kirch, nos. 6'47-649. Cf. S, Gregorii M, 
Epistola VIII, 34; Ph. Jaff€, Regesta Pontificum Romanorum ad annum 1196, 
n. 1112, Berlin, 1851. We give two of the canons of I Constantinople: canon 2: 
* ‘ Let not bishops of a diocese enter upon Churches outside the assigned limits; nor 
disturb them by this presumption; but in accordance with the canons let the 
Bishop of Alexandria rule only what is in Egypt; and the bishops of the Orient 
govern only the Orient, save the privileges which by the Nicene canons are 
given to the Church of Antioch, etc.” “ Let not bishops, unless invited, go beyond 
their diocese to ordain or for other ecclesiastical business? ’

Canon 3: “Nevertheless let the Bishop of Constantinople hold the primacy of 
honor after the Bishop of Rome, because that city is a new Rome.” 
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condemnation of Pelagius and expelled Nestorius from his See. The 
Pope’s legate Philip, in an address strenuously upheld the Primacy 
of the Roman Pontiff, declaring that he (Philip) presided “as filling 
the place of the most holy and blessed Archbishop of the Roman 
Church, Celestine”. There were present Juvenal of Jerusalem, Fla
vian of Philippi, Firmus of Caesarea, Theodotus of Ancyra and other 
distinguished Prelates.25

The Council drew up six disciplinary canons, directed especially 
against the Nestorians. In some codices a seventh and an eighth are 
given but they are summaries of the Acta of the Council rather than 
true canons. There are two epistles of St. Cyril of Alexandria.26

(4) The Council of Chalcedon27 (451), convened under Pope 
St. Leo the Great (440-461) and the Emperors Marcian and Pul
cheria (450-457), defined the two natures, divine and human, in 
Christ,28 against Eutyches, Archimandrite of Constantinople, who 
asserted that there was but one nature in Christ (Monophysitism). 
The heresiarch was excommunicated along with Dioscorus.

Pope Leo I sent a letter to St. Flavian, Patriarch of Constantinople, 
giving the true doctrine of the Church. When the letter was read 
in the Church of St. Euphemia at Chalcedon, all the Fathers (there 
were 636 at the beginning and 520 at the end of the sessions) sprang 
to their feet, crying aloud: “This is the faith of the Fathers, the 
faith of the Apostles; Peter has spoken through the mouth of Leo.”

In this melancholy mass of heresies one thing stands out promi
nently, namely, that the Roman Primacy on every occasion saved the 
Orient from disaster and kept it safe. Would that the Greeks had 
always clung to this Primacy!

The Council enacted 28 canons (30 according to some codices; but 
the last two seem to be formed from the Acta of the Council). These 
28 canons were not received by the Roman Church because they con
firmed the secondary primacy of the Patriarch of Constantinople;

2s See Denzinger, n. 112.
26 See Kirch, nn. 793-795, and Zitelli Natali, op. cit.

After a second synod of Ephesus, or rather a counterfeit council, held by the 
Monophysites under the leadership of Dioscorus, Patriarch of Alexandria, and 
Barsum a, an abbot of Antioch, (which Pope Leo the Great called a robber-council, 
latrocinium, abvotog fyoTpixv) the genuine Council was held at Chalcedon, a village 
near Constantinople, on the opposite shore of the Bosphorus.

28 Cf. Denzinger, nn. 133-144 on the Incarnation; and n. 148 for the definition 
of the two natures in Christ. 
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and were rejected by Pope Leo I because formulated in the absence 
of his legates. The Pope, however, approved the dogmas of faith de
fined in this Council.29

(5) The Second (Ecumenical Council of Constantinople (553) 
was held under Pope Vigilius (538-555) and the Emperor Justinian I 
(527-565). Justinian desired religious peace; but not only did he 
wish to be “Bishop-externe”, like Constantine, but even to intrude 
himself into questions of Theology and Church discipline. His in
spiration in this was his wife, Theodora, who was a secret follower of 
Monophysitism.

The Emperor by his edict of A. D. 546 had condemned the ‘ ‘ Three 
Chapters”. This condemnation was displeasing to the West, as some 
measures of the edict seemed to be at variance with the Council of 
Chalcedon. Moreover, it was a highly disagreeable thing to condemn 
men long since dead (Theodore of Mopsuestia, d. 428; Theodoret of 
Cyrus, d. 457, both Nestorians; and Ibas of Edessa, d. 457, who ap
peared to be an Eutychian), particularly as the Council of Chalcedon 
had clearly defined the true doctrine of the Church and condemned 
heresies.

The Council was convoked at Constantinople. At first only 151 
Bishops were present.30 Theodore of Mopsuestia and others were 
condemned. At length Pope Vigilius was brought back to Constan
tinople and, wishing to consult the peace of the Church and to return 
to Rome, he condemned the “Three Chapters” by his Constitutum.31 
The Second Council of Constantinople issued no disciplinary decree.

We must note what now transpired at Constantinople. More and 
more the Emperor dominated the Church until at length he desired 
to be likened to the Apostles themselves (taawocrroAos). There was a 
fourfold reason in back of this unlawful domination: (a) a rever-

20 Cf. canons 28 and others in Kirch, nn. 941, 942, 943; and Zitelli Natali, e. g., 
canons 3, 4, 13, -21, 26. Canon 9 of the Council of Chalcedon runs as follows: 
4<If any cleric have a grievance against a brother cleric let him not leave his own 
Bishop and run to secular courts: but first let the action be laid before his own 
Bishop; or perchance, on the advice of the same Bishop, they shall obtain judgment 
from those whom both parties desire. If anyone shall act in any other manner 
let him undergo canonical punishment. If a cleric have a cause against a Bishop, 
his own or another, let it be judged at a provincial synod. If a Bishop or cleric 
have a complaint against the Metropolitan of the province, let him petition either 
the Primate of the Diocese or the See of the royal City of Constantinople and 
be judged there.11

so At the eighth and last session 165 Bishops attended.
8i Cf. Denzinger, nn. 213-228.
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sion to the pagan Emperors who called themselves chief-priests. 
This title (Pontifex Maximus') had, however, already been abandoned 
by the Emperors Gratian and Theodosius (at the end of the fourth 
century); (b) the Oriental tradition of priest-kings; (c) the servility 
of the Byzantine clergy towards 4‘the autocrat”; (d) the ambition 
of the clergy and Patriarchs of Constantinople in opposition to the 
rights of the Roman Church. This ambition sought and readily 
found a support in the Emperor, subject, however, to his domination. 
Thus was laid a strong political basis for heresy and the Oriental 
Schism.

The prototype of this Caesaropapism was Justinian. Wherefore, 
on more than one occasion the imperial protection was accorded to 
heresy and schism; and whether his decrees concerning religion were 
good or bad, Justinian (a frequent protector of the orthodox faith, 
but at the same time somewhat favorably disposed towards the Mono- 
physites, as is shown in the case of the “Three Chapters”) placed 
the yoke of servitude upon the neck of the Church and the clergy— 
an unconscionable intrusion.

It must be conceded, however, that the intervention of the Em
peror was often very useful in those days for the summoning of 
Councils. To the Fathers he gave safe-conduct for and defrayed the 
expenses of their journeys to and from the Council; and provided 
them with food and lodging during the sessions. His (proper) task 
during the Councils was the safeguarding of external order; but too 
often he acted as moderator of the discussions themselves and even 
presumed to strengthen the conciliar decisions with his imperial seal. 
At times Emperors rashly and sacrilegiously deposed Bishops. Valens 
(364-378) thus deposed St. Athanasius; and Arcadius (395-408), St. 
John Chrysostom.

(6) The Third Council of Constantinople (680-681), under Popes 
Agatho (678-681) and St. Leo II (682-683) and the Emperor Con
stantine IV or Pogonatus (“the Bearded”, 668-685). The Emperor, 
who was orthodox and a friend of the Roman Church, presided at the 
Council, which was held in a domed hall of the imperial palace. It 
condemned the errors of Monothelitism,  a heresy introduced by the 
sectaries of Eutyches. The Patriarchs Sergius of Constantinople, 
Cyrus of Alexandria, and Macarius of Antioch were Monothelites. 
The Council defined the two wills and the two operations in Christ.

32

32 From the Greek fi6vog, single; will.
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This was the last great dogmatic declaration of the East.33 Sophro
nius, a Palestinian monk (later Bishop of Damascus), and the Abbot 
St. Marinus, M. (d. 662) were staunch defenders of Catholic truth.

33 Cf. Denzinger, nn. 289-292.
34 It is to be noted that the Apostolic See never absolutely approved these canons.
S3 See Denzinger, nn. 302-308, concerning the cultus or veneration (but not ador

ation) of images; and sacred elections; also Zitelli Natali, op. cit.
so From e/kwp, and image, sZaaudc, a breaking.
37 The canons of the II Nicene Council appear in collections of the ninth century. 

(Cf. the Collections of Anselm and of Ives [or Yvo] of Chartres.)
38 We give some examples of the legislation of the II Nicene Council. Canon 

2 decrees that no one shall be elevated to the episcopacy who does not know the 
Psalter; that the Bishop should be examined by the Metropolitan as to his ability 
to read in public the sacred Canons and the Book of the divine Apostle and divine 
Scripture, with intelligence and not cursorily; also as to his desire to conduct 
himself according to the commandments of God and to teach the people entrusted

(7) The Second Council of Nicaea (787) was celebrated under 
Pope Adrian I (771-795) and the saintly Empress Irene (780-802, 
the widow of the Emperor Leo IV and the mother of Constantine VI 
who was then a child), with from 300 to 337 bishops in attendance. 
Besides defining against Iconoclasm the veneration due to holy images, 
the Council published 22 canons, in which the so-called “Apostolic 
Canons”, and the oecumenical character of the Council in Trullo 
(691) were recognized;34 clerics were forbidden to leave the church 
for which they had been ordained; and the lives of bishops, clerics, 
religious, were regulated.35 * Iconoclasm,30 or iconomachy, was not a 
heresy fomented by priests and bishops, as heretofore, but by laymen 
and the Emperors themselves, Leo III. the Isaurian (717-741), Con
stantine V, Copronymus (741-75), and Leo IV, the Armenian (775-81). 
The heresy of the Iconoclasts was solemnly condemned; also the 
pseudo-council of Constantinople under Constantine Copronymus, in 
which 338 Bishops through fear of persecution had approved that 
heresy. The Saints, who during the preceding fifty years had been 
undaunted defenders of Catholic truth, St. Germanus of Constan
tinople, St. John Damascene, St. Gregory of Cyprus were declared 
worthy of sublime praise and everlasting memory. Thus the long* 
drawn-out persecution came to an end.37

The Anglican Church clings to the first four (Ecumenical Councils; 
considers the fifth and sixth as corollaries of the others; but refuses 
to recognize the seventh because of its errors in regard to sacred 
images!38
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(8) The Fourth Council of Constantinople (968) was held under 
Pope Adrian II (867-872) and the Emperor Basil I (867-886, the 
founder of the Macedonian dynasty; surnamed “The Macedonian”), 
with 102 bishops, 3 papal legates (namely Donatus, Bishop of Ostia, 
Stephen, Bishop of Nepesina, and Marinus, a deacon of Rome) and 
4 patriarchs. It proceeded against Photius in an endeavor to heal 
the schism which threatened to separate the East from Rome. The 
learned, but ambitious and unscrupulous, Photius had, under the 
Emperor Michael III (known as “Michael the Drunken”), succeeded 
in deposing Ignatius and having himself, while still a layman, ap
pointed Patriarch of Constantinople in his place. Michael was assas
sinated (867); whereupon Photius was expelled and Ignatius returned 
to his See.  The Council was then held. It enacted 27 disciplinary 
canons, most of them against Photius,  which were later approved 
by Pope Adrian and received by the Greeks. (Later the Greeks, with 
Photius, refused to acknowledge the Council, substituting for it their 
own, A. D. 789, and rejecting its canons.

39
40

41

to him. Can. 3 orders that every election of Bishop, priest, or deacon made by 
princes shall be invalid. Can. 16 forbids clerics to wear fine and costly garments 
or to anoint themselves with perfumes. Can. 17 enjoins the Bishop not to permit 
monks, clerics, or laics to erect new oratories without means sufficient for a com
plete foundation.

89 Pope St, Nicholas I (858-867) had already ordered the reinstatement of 
Ignatius in 863.

«J See Denzinger, nn. 336-340, Zitelli Natali, op. cit. The condemnation of 
Photius was signed with pen dipped in the blood of Jesus Christ, as Baronius says.

4i The IV Council of Constantinople: Canon 1 orders that the canons issued by 
Apostolic Councils, whether general or local, and the unwritten traditions be 
meticulously observed. Can. 3 decrees that the image of Our Lord Jesus Christ 
be adored and that the image of His Mother and the icons of the Saints be vener
ated. Can. 7 forbids the admission of those anathematized in this synod to the 
Churches for painting images or for teaching; and this is decreed under pain of 
interdict for clerics, and excommunication for laics. Can. 12 deposes those who 
by fraud or favor of princes shall have obtained the episcopate. Can. 14 prescribes 
that Bishops should not prostitute their own dignity by undue obsequiousness to
wards princes. Certainly let Bishops not go a great distance from their churches 
to meet them, nor cast themselves from horse or mule, or prostrate themselves 
upon the ground, or adore them. Let them not enter unto princes at the hour 
of dinner at which time men pay them inordinate reverence. Let Bishops exhibit 
towards princes that veneration which is their due and which does not destroy their 
own spiritual dignity or lessen the authority that they possess of accusing and 
correcting them (princes) where there is need. Can. 16 decrees that those who in 
the reign of Emperor Michael burlesqued Church ceremonies or in mockery wore 
Episcopal vestments, and have not yet confessed their crime and done penance, 
are excommunicated for three years, etc.”
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Here it is to be noted that the first eight (Ecumenical Councils 
were celebrated in the East and, although they were not local, may 
be called Greek General Councils because of the place of assembly. 
The Fathers of these Councils were, speaking generally, Orientals, 
although they met under the presidency of the Papal Legates, sub
scribed their canons in the name of the Pope, and sought his confir
mation.42 The remaining (Ecumenical Councils were held in the 
West and may be called General Latin Councils. The Greek Church 
there takes its rise (or better, falls) because of loss of (Ecumenicity.

42 What the Corpus Juris Can. says of these Councils can be seen in c. 1, D. XV; 
cc. 5, 8, 9, 10, D. XVI.

43 So called because held in the Lateran Palace and Basilica, which were re
spectively the residence and cathedral of the Pope. There were five such important 
Oecumenical Councils of the Lateran from the twelfth to the sixteenth centuries.

44 See Denzinger, nn. 359-363; Zitelli Natali, 02). cit.

More than two hundred and fifty years had elapsed, a rather ob
scure and melancholy period both for Church and society, before the 
next (Ecumenical Council was celebrated.

(9) The First Council of the Lateran 43 was held at Rome (1123) 
under Pope Callistus II (1119-1124); and more than 300 bishops and 
600 abbots were present. It is the first Council to be celebrated in 
the West. It abolished the right claimed by lay princes, especially 
the Emperor Henry IV, of investiture of prelates with ring and 
staff; this right Henry yielded to the Church. It enacted 22 canons 
on Church discipline, on simony, celibacy, investiture, and incest.44 
It approved the Crusades for the recovery of the Holy Land from 
the infidels.

The Church at length had regained her liberty regarding the elec
tion of Bishops, after a long and bitter struggle. Pope Gregory VII 
(1073-85) had strenuously opposed the sacrilegious audacity of Henry 
IV of Germany, bitterly complaining that “the most miserable of 
women could choose her husband, but not so the Church, enslaved by 
Emperors.” The abuse of the feudal system had gone so far that 
investiture by banner and sceptre was designedly confounded with 
investiture by staff and ring. The latter pertained to the Church, 
the former to the civil power. The civil power wished, however, to 
grant both investitures, as though possessed of the power to choose 
Bishops. And so it came about that Bishoprics and Abbacies were 
simoniacally conferred; and unworthy men were raised to these dig
nities. After the pseudo-council of Worms (1076) in which Henry
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IV dared to declare Pope Gregory deposed, the Holy Father excom
municated the rebellious prince and Henry had to go to Canossa to 
be absolved from censure. The quarrel lived on however, for Henry’s 
repentance was not sincere. The Antipope, Clement III, was elected 
and Pope Gregory died in exile at Salerno. His successors remained 
in the same untoward circumstances. Henry V (son of Henry IV) 
was able to imprison Pope Paschal II (1099-1118) and to extort from 
him the privilege of investiture. Many in Christendom rebelled 
against this concession and the Holy Father, upon regaining his 
liberty, declared it invalid.

At length, by the Concordat of Worms (1122) peace was brought 
about between King Henry V and Pope Callistus II, who wished to 
have the Concordat ratified in an (Ecumenical Council,45 namely the 
I Lateran, as we have just seen.

(10) The Second Council of the Lateran (1139) was convened 
under Pope Innocent II (Papareschi, 1130-1143) with an attendance 
of more than one thousand Prelates. (Conrad III, founder of the 
Hohenstaufen dynasty, was then Emperor, 1138-1152). The object 
of the Council was to efface the last vestiges of the schism of two 
antipopes, Pierleone who was Anacletus II (1130-1138) and Gregorio 
Conti who was Victor IV  (1138), and to put an end to certain 
heresies.

46

Accordingly, the Council condemned the errors of the Petrobusians 
and the Henricians, the followers of two active and dangerous here
tics, Peter of Bruys and Arnold of Brescia, his disciple. Arnold 
denied to the Church the right of possessing property47 and pro
fessed all the errors of Peter of Bruys.

Peter de Bruys disturbed the peace, of southern France in the 
twelfth century by denying the veneration of the Cross, prayers for 
the dead, infant Baptism, and the Eucharist. He was burned at the 
stake in the year 1126. His followers prepared the way for the Wal- 
densian heresy. His disciple, Arnold of Brescia, warred against 
clerical and papal authority. He was burned at Rome (1155) at the 
command of the Emperor Frederick I.

46 Canon I of the I Lateran Council forbids the ordination or promotion of 
anyone in the Church of God because of money. If any one shall obtain ordin
ation or promotion in such way let him be deprived of his dignity. Can. 15 enacted 
that whosoever shall make false money or knowingly use it, shall be cut off from 
the communion of the faithful, as an accursed person and an oppressor of the poor.

4« There was another Victor IV, antipope (1159-1164). His name was Octavius.
47 Cf. Code of Canon Law, Canons 1518 ff.
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The Council likewise treated of clerical reformation and condemned 
the acts of the antipope. It enacted 30 canons among which is the 
famous Can. XV, “si quis suadente diabolo”.48 for the vindication 
of clerical dignity against the insults of Arnold. Theobald, the new 
Archbishop of Canterbury, received the Pallium.40

(11) The Third Council of the Lateran (1179) was celebrated 
under Pope Alexander III (Orlando Bandinelli, 1159-1181) with 
almost 300 bishops attending; Frederick I, Barbarossa, being Em
peror. There were issued 27 canons regulating the election of the 
Pope,50 the restoration of discipline, and the extirpation of simony.51 
The Albigenses 52 and Cathari53 were condemned. Canon 21 regards 
the “Truce of God”.54

48 See Denzinger, nn. 364-367, and Zitelli Natali; also Canon 2343 of the Code.
49 Tn the II Lateran Council, canon 5 orders the observance of the decree of the 

Council of Chalcedon that the goods of dying Bishops be not plundered but remain 
in the undisturbed possession of the Econome and the clergy, for the good of the 
Church and the dying Bishop’s successor. Let him who violates this canon be 
excommunicated. He who seizes the goods of dying priests or clerics should under
go the same punishment. Can. 9 condemns monks and canons regular who, for 
the sake of temporal gain, study law or medicine; and act as lawyers in legal suits. 
If, however, Bishops, Abbots and Priors shall permit this, let them be deprived 
of their honors and be kept from the doors of the church. Can. 15 excommuni
cates him who, at the persuasion of the devil, lays violent hands upon cleric or 
monk, and decrees that no Bishop shall presume to absolve him, unless in danger 
of death, until the criminal present himself to. the Apostolic See and receive its 
mandate. It orders, moreover, that no one shall lay hands upon those who flee to 
church or cemetery, under pain of excommunication. Can. 24 forbids the demand
ing of a price for Chrism, Holy Oil, and burial. Can. 2*8. provides that upon the 
death of Bishops, since churches may not remain vacant beyond three months, 
canons should not exclude Religious men from the election of Bishops; but with 
their advice let a good and suitable person be chosen Bishop. But if these 
Religious were excluded and the election held, let what was done without their 
assent be regarded as unlawful and void.

so* Two-thirds of those voting is the necessary majority for the election of a Pope.
si See Zitelli Natali, op. cit.
52 The Albigenses are so called from Alby a town in southern France.
53 The Cathari (from the Gr. pure), literally Puritans, existed under

various names in the Middle Ages. They were dualistic sects, accounting, that 
is, for the universe as caused by two conflicting principles, good and evil. They 
resembled in many points the Manichaeans of the third century. In the eleventh 
and- twelfth centuries they were spread, with various anti-social and anarchistic 
tenets, throughout the various regions of Europe and under different names, as 
Cathari, Bulgari, Patareni, Bogomili (from the name of a Bulgar priest; or their 
prayer ‘*Bogmiliu’God have mercy). The sect disappeared in the fourteenth 
century.

Cf. c. I, X, I, 34. From the III Lateran Council: e. g., Can. 1 decrees that 
the election of the Supreme Pontiff shall thereafter be uneanonical unless two-thirds-
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(12) The Fourth Later an Council (1215) was convened under 
that great jurist Pope Innocent III (Lotario De’Conti, 1193-1216); 
the Emperor being Frederick II (1215-1250). The Pope set before 
himself a three-fold aim in this great Council: to liberate Jerusalem 
from the Mohammedan yoke; to extirpate the heresy of the Waldenses 
and Albigenses, and the errors of Joachim and Amaury; to reform 
ecclesiastical discipline. Many decrees, afterwards recounted in the 
“Decretals of Gregory IX” (1234), were enacted concerning dis
cipline. This is the most important Council of the Middle Ages. 
In canon law it is often styled “The General Council of Lateran” 
simply, or “The Great Council”. It marks the zenith of ecclesias
tical life and papal power. It surpasses all others in the number of 
Bishops and Prelates who attended it, over 1500. It condemned the 
errors spoken of above;  and the Abbot Joachim.55 66

Canon 4 is an exhortation to the Greeks to re-unite with the Roman 
Church;57 canon 5 treats of the dignity of certain patriarchates.68 
The Council acknowledged the pre-eminence of Constantinople over
of the Cardinals present agree upon a candidate. Can. 4 laments that Bishops in 
parish visitations pile up expenses that the pastors are unable to meet. Setting 
limits on them, it commands that Archbishops while on visitation, in accordance 
with the diversity of provinces and the means of the Churches, shall have not more 
than 40 or 50 beasts of burden, Cardinals not more than 25, Bishops not more 
than 20 or 30, Archdeacons not more than 5 or 7; while deacons under them should 
be content with 2 horses. Nor should they set out with hunting dogs and birds; 
or expect rich banquets, but take what is becomingly set before them.. It also 
forbids Bishops to burden their subjects with taxes and exactions. Let Arch
deacons or deans not presume to impose exactions or taxes upon priests or clerics. 
Canons 13 and 14 prohibit plurality of benefices, command residence, and forbid, 
under pain of anathema, laymen from appointing to or removing from churches 
or wilfully distributing other ecclesiastical goods; or burdening churches and their 
rectors with exactions. A priest, however, or cleric who shall receive a church 
through laics, without the authority of his own Bishop, is deprived of communion 
and if he do not repent is deposed from ecclesiastical ministry and order. Can. 18 
prescribes that in every Cathedral Church there be assigned a suitable benefice 
for the Master who shall teach gratis the clerics of the church and poor scholars; 
and that this be observed in other churches or monasteries, if anything concerning 
this matter was enacted in the past. No money shall be demanded for permission 
to teach nor under pretext of any custom shall the teacher seek anything from 
those he teaches; nor shall permission to teach be denied anyone who is fitted. 
He who acts otherwise shall be removed from ecclesiastical benefice. Can. 2fi 
forbids Christians to keep Jews and Saracens in their homes as servants, unless 
they be converted.

ss See Denzinger, nn. 428-430 on the Catholic faith.
selhuZ., nn. 431-433.
vtTbid., n. 435.
5s Ibid., n. ,436.
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the three patriarchates of Alexandria, Antioch, Jerusalem. Appro
bation was given to the Orders of St. Francis (b. at Assisi, 1182; d. 
there 1226) and St. Dominic (b. at Calaruega, Old Castile, 1170; d. 
at Bologna, 1221), who wrought a great reformation both in the 
Church and in society, the former in the cultivation of virtue against 
the passions and snares of the world; the latter in defending the 
rights of the Church. Hence, the Dominicans were called “pugilists 
of the faith, soldiers of Christ, the Lord’s watch-dogs” (Domini 
canes'). It is very interesting and useful to compare the disciplinary 
enactments of the Council with present-day discipline, e. g., with 
Canons 906 and 859 on confession and communion.5”

(13) The First General Council of Lyons (1245) was convoked 
under Pope Innocent IV (Sinibaldo De’Fieschi, 1243-1254). The 
Emperor Frederick II at his coronation had vowed a Crusade to the 
Holy Land. However, he delayed for twelve years to fulfill this vow. 
Meanwhile, the evils heaped upon Christians were daily increasing. 
Finally, the Pope excommunicated Frederick (10 October, 1227). 
Then there began a bitter persecution of the Church on the part of 
the Emperor, a persecution at first concealed by a false and hastily

59 Of the IV Lateran Council, Can. 9 orders Bishops to provide worthy men to 
celebrate the divine offices and administer the Sacraments in accordance with 
the diverse rites and languages in those cities and dioceses in which there is a 
mixed population of various tongues and rites. It forbids a city or diocese to 
have diverse Pontiffs, but if necessity demand it, let the Bishop of the place 
appoint a Vicar. Can. 13 forbids anyone to institute a new Religious Order; 
one of those already approved should be chosen. If any one desire to found a 
Religious house let him take the rule and institute from approved Orders. Can. 16 
orders clerics not to intermeddle with worldly business unbecoming to their state; 
to refrain from games of chance and taverns; to wear the tonsure; to dress 
becomingly and suitably, not only in the church but outside it. Can. 18 
orders clerics not to attend a trial where sentence o’f death is given; and that 
they refrain from the practice of surgery by burning or cutting. Can. 21 (the 
famous “ Omnis utriusque sexus ”) reads: “Every Christian of either sex after 
he has come to the years of discretion shall confess all his sins to his own (parish) 
priest at least once a year and shall endeavor to fulfill, with all his strength the 
penance imposed upon him; receiving with reverence the Sacrament of the 
Eucharist at least at Easter, unless indeed at the advice of his priest he shall for 
reasonable cause deem it well to abstain for a time; otherwise, let him while 
living be excluded from the Church, and when dead deprived of Christian burial. 
If, however, anyone wish to confess to some other priest let him obtain permission 
from his own priest.” Can. 62 says that sacred relics are not to be sold, or 
shown outside the reliquary; no one shall presume to exhibit for public veneration 
newly discovered relics unless they are first approved by the authority of the Roman 
Pontiff.' Concerning relics all deception, fables and false documents are to be 
avoided. Those seeking alms are not to be admitted without letters from the 
Pope or Diocesan.
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abandoned departure for Jerusalem. The Emperor with his Ger
manic and Saracen troops invaded the territory of the Supreme 
Pontiff, disturbing religious houses, such as the monastery of St. Clare 
at Assisi. Pope Gregory IX summoned an oecumenical Council to 
meet at Rome in 1240 but could not, because of the machinations of 
Frederick, carry out his design. He died of grief in 1241. Pope 
Innocent IV wished to have peace with Frederick; but the latter re
pented of his promise and indeed wished to make the Supreme Pontiff 
a captive.

The Pope, in order to obviate the evils of Holy Church, went 
secretly to King St. Louis (1215-70) in France and convoked the Coun
cil of Lyons.5911 One hundred and forty Bishops attended. In the 
first session the Holy Father compared the evils then afflicting the 
Church to the Five Wounds of Jesus Christ: the irruption of the Sara
cens and Tartars upon Christian lands, the Greek Schism, the spread 
of heresy, the loss of the Holy Land, Frederick’s persecution of the 
Church. The Emperor was excommunicated and deposed as a per
jurer, a profaner of sacred things, a heretic. Five years later Fred
erick died; and in eighteen years, upon the death of the young Prince 
Conradin at Naples (29 October, 1268), his house became extinct.

At this Council many disciplinary, but no dogmatic, decrees were 
given.60

(14) The Second General Council of Lyons (1274) was held under 
Pope Gregory X (Teobaldo Visconti, born in Piacenza, Italy, 1210. 
He reigned from 1271-1276). Truly may this be called a “Council 
of Saints”. Saint Bonaventure died during its progress. Saint 
Thomas Aquinas, journeying thither at the Pope’s invitation, stopped 
for rest in the Cistercian monastery of Fossanuova near Terracina 
and there died the death of a Saint, 7 March, 1274, in his 49th year. 
However, his works, especially the “Contra errores Graecorum”, 
were of great service in vindicating Christian truth. Besides these 
two Saints there were summoned to the Council Saint Philip Benitius, 
famed for his eloquence, Saint Albertus Magnus, and Cardinal Peter 
of Tarentaise, O.P., who took a great part in the preparation and 
conduct of the Council. Later, he became Pope Innocent V and after

59a Pope Innocent IV remained at Lyons for six years.
eo From the I Council of Lyons: Can. 13 orders the new administrator of a 

church to make a careful inventory before witnesses; to pay the church debts; not 
to alienate anything; not to contract debts or mortgages without due formality and 
the necessity or utility of the church; to give an annual statement of his adminis
tration. Can. 15 orders Bishops to admonish the people to leave something in 
their wills for the liberation of the Holy Land.
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his death was declared Blessed. The Council was attended by 15 
Cardinals, 500 Bishops, and more than 1000 other dignitaries. Pope 
Gregory X issued many constitutions or Decretals, which Pope Boni
face VIII inserted in his Sextus. The most celebrated is the Con
stitution “Ubi periculum” on the election of the Supreme Pontiff 
and forms cap. 3, I, 6 in the Sextus. It is often cited in the notes on 
the Constitution, “Vacante Sede Apostolica”, of Pope Pius X, 25 
December, 1904, which is retained in the Code. Gregory X, while 
journeying in Syria in 1271, was elected Pope after the Cardinals 
had delayed the election for almost three years. In this Council the 
Greeks were received into the communion of the Church and accepted 
the “Filioque”; the celebrated Profession of Faith of Michael Paleo- 
logus was read. Michael (1261-1281) now in great straits desired at 
last to make peace with the Church. The above-mentioned Profession 
of Faith had been proposed by Pope Clement IV to that Emperor in 
the year 1267; and in this Council was offered to Pope Gregory X.61

(15) The Council of Vienne in France (1311-1312) was celebrated 
under Pope Clement V (Bertrand de Got, 1305-1314, the first of the 
Avignon Popes), with 300 bishops (some say 114) in attendance. 
The Pope presided over it, in the cathedral. Three kings were pres
ent: Philip IV (“The Fair”) of France, Edward II of England, 
and James II of Aragon. Practically all agree today regarding the 
oecumenical character of this Council, including Bellarmine.02 The 
Council lasted for seven months. Pope Clement in his Bull of Con
vocation speaks of the ecumenicity of this Council; it contains de
crees affecting the universal Church as, e. g., that concerning the 
suppression of the Knights Templar, an association founded in 1118 
to combat the Mohammedans but at this time in a state of disinte
gration.03 (The decree, however, was provisory in character and not 
definitive.) 04 The Feast of the Most Blessed Sacrament, Corpus 
Christiinstituted by Pope Urban IV (1261-1264), was confirmed in 
this Council. The disagreement between Philip the Fair and Pope 
Boniface VIII was composed. The Constitutions of this Council were

si Cf. Denzinger, nn. 461 ff.; and Zitelli Natali.
02 De Concil.j lib. I, c. 5.
63 See Dante, Purg.9 XX, 93; few have been so burdened with calumnies as was 

Pope Clement V.
04 Cf. Bern. Jungmann, Dissertationes in Historiam Ecclesiasticam, tom. VI, 

Dissert. XXXT, “De abolitione Ordinis Templariorum.M 
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gathered together in the 4‘Clementines”.05 Zitelli Natali, as is his 
wont, summarizes these Constitutions.66 The Council took action in 
regard to the Fraticelli, the Beghards; 67 and the Beguines, who were 
often called Dulciani from Dulcinus (burned in the year 1307). 
The heresy of this man was called “Apostolic” because pretending to 
imitate the humility, poverty and simplicity of the Apostles. Gerard 
Segarelli had taught this heresy as early as the year 1260. Besides 
the names given above, its followers were also known as Adamites in 
Austria, Turlupini in France (where it took the form of extreme 
Catharism).68

(16) The Council of Constance (1414-1418) must be called oecu
menical as regards its last sessions (41-45 inclusive), over which the 
Pope himself, Martin V (1417-1431) presided (cf. what has been said 
above of the Council of Pisa, A. D. 1409) ; and with respect to the 
decrees of earlier sessions approved by that Pope. These contained 
the condemnation of John Hus (1369-1415), the “spiritual heir” of 
John Wyclif (1324-1384), who had been a master in Balliol College, 
Oxford.69

The Council was legitimately convoked, but later separated itself 
from the Holy See. The Gallicans would call this Council oecumen
ical in its IV Session which proclaims the superiority of a general 
council over the Pope—a declaration which simply proves lack of 
oecumenicity.

(17) The Council of Basel from the Year 1431. Hefele takes the 
middle course between those extreme Gallicans who call this Council 
oecumenical in its entirety and those who deny it all oecumenicity. He 
says the Council was in part oecumenical, namely in the first XXV 
Sessions, up to the time that Pope Eugenius IV (1431-1447) ordered 
its removal to Ferrara, because of its turbulence and its disrespectful

65 Clementines, a collection of Pope Clement’s decrees in the Council of Vienne, 
published by authority of Pope John XXII, 25 October, 1317. Vid. infra, pp. 
313 ff.

flfl See also Bishop Hefele, op, cit., VI, 437 and f.
67 These are not to be confused with the Beghards and Beguines, so called 

from Saint Begga the mother of Pepin of Herstal; some of these are still found 
in Belgium and live according to the rule of St. Elizabeth, or the Third Order 
of St. Francis.

68 Cf. Denzinger, nn. 471 f.
so Cf. Denzinger, nn. 581 if., on the errors of Wycliff, condemned in Session 

VIII; n; 626, on Communion under one kind, Session XIII; n. 627, the con
demnation of John Hus, Session XV; Zitelli Natali; Hefele, op, cit., VII, 332, 
349, 351.
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attitude towards the Holy See. Of its decrees the Pope approved 
only such as dealt with the extirpation of heresy, the peace of Chris
tendom, the reforms of the Church (if they are not prejudicial to the 
Holy See), and the purposes for which he had convoked it. The 
Council, however, soon rebelled against the Holy Father (1432-1435), 
who resisted it with vigor and transferred it to Ferrara (1438).

Those who remained at Basel after the Council’s transfer to Fer
rara (15 Bishops and 17 Abbots under the presidency of Cardinal 
d’Allemand) formed, says Bellarmine, “a counterfeit council, schis
matic, seditious and devoid of all authority”. In this pseudo-council 
the German faction in particular poured forth its anti-Latin and 
anti-Roman hatred. They proceeded 5 November, 1439 to elect an 
antipope, Amadeus VIII, Duke of Savoy (who five years previously 
had formed a semi-monastic order at Ripaille on the Lake of Geneva), 
under the name of Felix V. In 1449 Amadeus submitted to Pope 
Nicholas V and was made a Cardinal, thus ending the last Papal 
schism. He died in 1451.

The Council was transferred first to Ferrara (1438) and then to 
Florence (1439). The sessions at Ferrara and Florence may be con
sidered a continuation of the Council of Basel. The Council at Flor
ence is commonly considered oecumenical.

(18) The Council of Florence (1439-1445) was held under Pope 
Eugenius IV (1431-1447, Gabriello Condulmaro, a native of Venice). 
After much discussion at Ferrara, as well as at Florence, the Council 
decreed that either leavened or unleavened bread is valid matter for 
consecration and that one’s proper rite must be followed in this 
regard; that souls are detained in Purgatory for purification; that 
the Holy Ghost proceeds from the Father and the Son as from one 
principle and by a single spiration; that “the Holy Apostolic See 
and Roman Pontiff hold the primacy over all the world.” The 
Greeks, the Armenians and Jacobites were received into the Church.70 
The Emperor John II, Paleologus, was present at this Council. After 
Pope Eugenius had returned to Rome in 1443, the Council was con
tinued and its sessions were held in the Lateran Church. Those who 
labored strenuously for the union of the Oriental and Roman 
Churches were the Greek, John (or Basilius) Bessarion, Archbishop

to See in Denzinger, nos. 691-715, the Decretum pro Graecis, the Decretum pro 
Armenis, and the Decretum pro Jacobitis, which are taken respectively from the 
Bulls,“Laetentur Coeli” of 6 July, 1439; “Exultate Deo” of 22 November, 1439; 
and “Cantate Domino” of 4 February, 1441. 
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of Nicaea, later a Cardinal and finally Patriarch of Constantinople; 
Cardinals Giuliano Caesarini and Blessed Niccold Albergati, John of 
Torquemada, O.P., afterwards created Cardinal by Pope Eugenius IV 
and signally honored with the title “Defender of the Faith”; St. 
Antoninus, O.P., Archbishop of Florence (b. at Florence, 1389; d. 
there, 1446); Isidore, Cardinal and Metropolitan of the cities of Kiev 
and Moscow; and others. The Armenians, for the most part, re
mained faithful; but not so the Greeks. In the year 1453 Mohammed 
II took Constantinople and changed the church of St. Sophia into a 
mosque.

Those who wish entirely to exclude Basel from the list of (Ecu
menical Councils may subscribe to this statement: The Council of 
Florence began at Basel (1431) and was dissolved by Pope Eugenius 
IV; it was then assembled at Ferrara (1438), translated to Florence 
(1439), whence it takes its name; and was concluded in Borne (1445).

(19) The Fifth Council of the Lateran (1512-1517) was cele
brated under the Popes Julius II (Giuliano della Eovere, 1503-1513, 
who died after the V Session) and Leo X (Giovanni De’Medici, 1513- 
1521), the Emperor being Maximilian I (b. 1459, d. 1519). Fifteen 
Cardinals (among them the famous philosopher, exegete and theolo
gian, Tommaso De Vio Gaetani [1469-1534], known to the English- 
speaking world as Cardinal Cajetan) and about 80 Archbishops and 
Bishops took part in it.

Certain theologians, especially the Gallicans of the seventeenth and 
eighteenth centuries, attack the oeeumenicity of this Council because 
of the alleged small number of its Fathers. But their real reason is 
that it condemned the Pragmatic Sanction. This enactment, an un
warrantable intrusion of the secular legislative power in a matter 
purely ecclesiastical, was issued by Charles VII of France in 1438. 
It is also known as the “Pragmatic Sanction of Bourges”, because 
inspired by the Galliean clergy of that place. It accepted a large 
portion of the reform decrees of the pseudo-council of Basel, includ
ing the declaration of the superiority of a General Council over the 
Pope—the first seeds of Gallicanism; it denied appeals to Borne, and 
entrusted the nominations of Bishops to the vote of the clergy and 
people. But Catholics, not excluding the Catholics of France, hold 
this Council to be oecumenical.

The Fifth Council of the Lateran condemned the pseudo-council of 
Pisa, assembled in May 1511 against Pope Julius II, under the 
leadership of a few Cardinals with the consent of the Emperor 
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Maximian and Louis XII, King of France. Against this coHcilidbulum 
the two Dominicans, Father Augustinus Nalli and Father Bartholo- 
maeus of Faenza fought strenuously. The Council also condemned 
errors concerning the immortality of the soul against the Neo
Aristotelians, in its VIII Session; it enacted laws against usury;71 
discussed the relations of the Pope to a General Council,72 under 
the leadership of Cardinal Cajetan;73 it confirmed the Bull “Unam 
Sanctam” 74 of Boniface VIII; it abolished, as we have seen, the 
Pragmatic Sanction at the instance of Francis I (b. 1494; d. 1547) ; 
and issued other decrees of a disciplinary nature, which, however, 
were never entirely carried into effect.

71 Denzinger, nn. 738, 739; and for the present discipline of the Church see 
Canons 1543 and 2354 of the Code.

72 Denzinger, n. 740.
73 Cardinal Cajetan had in 1511 written a monumental work of apologetics, 

De Comparatione Auctoritatis Papae et Concilii.
74 This Bull defined the relations of the powers of the Church and of the State.
75 It lasted 18 years, the longest of all the Councils, under 5 Popes, issued the 

largest number of dogmatic and reformatory decrees. Its beneficial results are 
incalculable.

76 See Denzinger, nn. 782 to 1000; or, better, Canones et Decreta C. Trident., 
edited in many editions by the “Typ. Polyglotta de Propaganda” at Rome; The 
Canons and Decrees of the Sacred and Oecumenical Council of Trent, translated 
by the Rev. J. Waterworth, London, New York, 1848.

(20) The Council of Trent (1545-1563) was convoked under Popes 
Paul III (Alessandro Farnese, 1534-1549), Julius III (Ciocchi del 
Monte, 1550-1555), Marcellus II (Cervini, 1555), Paul IV (Giovanni 
Pietro Carafa, 1555-1559), Pius IV (Giovanni Angelo Medici, a native 
of Milan, 1559-1565).  This Council will be treated in detail in its 
proper place (N. 102). It is sufficient to say here that it condemned 
the errors of the Protestant “Reformers”, Luther, Calvin and Zwin- 
gli; it set forth the true Catholic doctrine, and restored ecclesiastical 
discipline.

75

76

(21) The Vatican Council (1869-1870) was held under Pope Pius 
IX (1846-1878). At this time serious errors were insinuating them
selves into society, particularly pantheism, rationalism, materialism 
and atheism. Peace and concord were failing among the nations; 
and Pope Pius IX, to meet the pressing needs of the Church, con
voked the Vatican Council by his Bull “Aeterni Patris” of 29 June, 
1868 and opened it on 8 December, 1869. There were present 47 Car
dinals, 9 Patriarchs, 7 Primates, 600 Archbishops and Bishops, 4 
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Abbots, 12 Generals of Monastic Orders, 25 Moderators General of 
Congregations and Religious Orders. In the first session an Allocu
tion was delivered by the Holy Father; in the second session the 
profession of faith was made. The dogmatic Constitution on Catholic 
faith, the “Dei Filius” of 24 April, 1870, was enacted in the third 
session; and in the fourth session, the dogmatic Constitution on the 
Church of Christ, the “Pastor Aeternus” of 18 July, 1870, in which 
was defined the infallibility of the Roman Pontiff.77

The Council of the Vatican was notable not only for the number 
of its Prelates but also, and especially, for the vigor, not to say vio
lence, with which certain questions were discussed therein. Chief 
among these was the infallibility of the Pope. The Prelates were 
divided, in a sense, into two armies. On the one hand were those 
who were called Inopportunists, and on the other, those who were 
styled Intransigents or Conservatives. The most noted of the former 
were Dupanloup, Ketteler, Hefele, Greith, Rauscher, Kenrick, Cala- 
biana, Riccardi, and Losanna; all Bishops. These were followed by 
Gioberti, Passaglia, Tosti, Herzog, Gratry and Newman, priests; and 
the laymen Montalembert, Acton, Schulte. Strenuous protagonists 
of the definition were Manning, Mermillod, Dechamps, Pie, Spalding, 
Cullen, Fessler, and laymen, as Alois Veuillot, Margotti, Gerin, Ward; 
and almost the entire clergy of Italy, France, Austria, Spain and 
Ireland.

After this fourth session, with the loss of temporal power, the 
Council was adjourned78 by the Brief, “Postquam” of 20 October, 
1870.70

77 Cf. Denzinger, nn. 1781-1840; Zitelli Natali, pp. 310-329.
78 Cf. Granderath Th., S.J. and Kirch, S.J., Geschichte des Vatikanischen Konzils, 

3 volumes, translated into French 1908-1919, Histoire du Concile du Vatican, 
6 volumes; Ceeconi Eugenio, Storia del Concilio Ecumenico Vaticano, 1872; 
Mourret, Le Concile Du Vatican, d’aprds des documents inedits, 1920; Can. 
Aemilius Campana, Il Concilio Vaticano—Il Clima del Concilio, 1926. (The work 
is incomplete. Only the first two volumes have appeared.)

79 This mnemonic for the Councils is well known:
Ni Co Ef —Cal Co Co
Ni Co La — La La La
Lu Lu Vi — Flo La Tri
Va.

The Councils of Basel and Constance are not given here but may be considered 
as included in the Council of Florence. (See bibliography of Councils under No. 
109.)



CHAPTER IV

Particular Councils

8, —The Importance of Particular Councils, especially up to 
the Ninth Century. In the first ages of the Church particular 
councils were of very great importance. Persecutions having ceased, 
these councils became the ordinary, abiding and exceedingly impor
tant source of canon law, at least for almost nine centuries. Of 
necessity the various regions of the Church, as we have stated, de
rived their disciplinary norms from the special laws which their own 
bishops enacted, especially in provincial and regional councils. In 
some cases local laws were based on the enactments of neighboring 
Bishops or on epistles specially directed to Churches by the Sovereign 
Pontiff. But the fact remains that there was no general Church law 
established absolutely and universally by Papal authority, but only 
general principles. The collections that remain show that the more 
abundant streams of canon law derived from local councils.

After the ninth century the collections draw equally from Councils 
and the Decretals of the Roman Pontiffs, as is evident from the “De
cretum” of Gratian in the twelfth century. From this time we find 
a general law properly so called, which daily becomes more perfect; 
and is now called, because of its principal source, Pontifical law.

Of themselves the canons of particular councils have no universal 
binding force, but for the reason that they were often adopted in 
whole or in part by other churches they obtained greater legal force 
and indeed became the universal law of the Church.

9. —Notes on the Principal Local Councils of the Second and 
Third Centuries. The enactments of these early councils often re
sulted from disputes in regard to discipline or from the condemnation 
of heresies.

1

i Cf. Hefele-Leclercq, Histoire des Conciles.
(173)

At the end of the second century, with relation to the Easter 
controversy between Pope St. Victor I (189 to 198 or 199) and the 
Bishops of Asia, the following councils were held: the Roman Council 
under Pope Victor (193-203); the Palestinian in Caesarea; the 
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Osroene in Syria; the Pontic and Corinthian, for the defense of the 
Roman custom of celebrating Easter on the Sunday following the 
full moon of March; the Ephesine, for the Asiatic tradition; and the 
Lyons (or French) under St. Irenaeus, for the Roman custom; and 
for composing peace with the Asiatics.

At almost the same time the Council of Hierapolis was held to put 
down the errors of the priest Montanus, a convert from paganism, 
who proclaimed himself a prophet, and disseminated false doctrines 
as to second marriages, the remission of certain sins, etc.

In the third century, many councils were called, especially for 
the purpose of condemning the heresies of Beryllus and Paul of 
Samosata, Bishop of Antioch; and regarding the baptism of heretics; 
the lapsi; the restoration of ecclesiastical discipline. Two synods 
were held at Carthage under the Bishop Agrippinus to sanction the 
custom of re-baptizing those converted from heresy 2 (215 and 217); 
and a third synod was celebrated under Bishop St. Cyprian (254-256). 
There was also question of the re-baptism of heretics in the synods 
held at Iconium in Lycaonia (235) and at Sunnada (Tscifut-Kassaba) 
in Phrygia (230-235). Their decrees favored the practice of re
baptizing. Accordingly, Pope St. Stephen convoked a Synod at Rome 
to oppose this error.

For deciding the question of the lapsi, the libellactici and the con
demnation of Felicissimus, a deacon of the Church of Carthage, and 
the priest Novatus, two synods were held at Carthage and one ple
nary Council for all Africa (in the middle of the third century). 
The Roman Synod under Pope St. Cornelius, 251, gave its consent to 
these synods—an example of Pontifical approbation of Councils and 
of the intervention of the supreme authority in conciliar enactments.

Councils did not, however, treat only of general questions but also 
of private matters, of private canon law, e. g., of ordinations; hence, 
the Synod of Alexandria (231) under the Bishop, St. Demetrius (he 
died that same year), proceeded against Origen, a priest of Caesarea, 
who had been ordained without the permission of his Bishop (Deme
trius), and made him relinquish his catechetical school at Alexandria, 
ordering him into exile; whence he returned upon the death of 
Demetrius. The Roman Synod under Pope Fabian (237) gave its 
assent to this synod also. Another Roman Synod was held under 
Pope Dionysius (261) in the cause of the celebrated Dionysius, Bishop

2 The validity of baptism among heretics was attacked by Tertullian in his 
monograph, De Baptismo, published in Greek about the year 200. 
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of Alexandria (247-248 and 264-265). Of these Synods only frag
ments have survived.

10.—Notes on the Principal Particular Councils op the Fourth 
Century and Later. The following were the more celebrated:—In 
the East, the Council of Ancyra (Angora, the former capital of 
Galatia), A. D. 314, which enacted 25 canons  and showed itself 
severe towards those who had lapsed into paganism (lapsi).

8
4

The Council of Neocaesarea 5 (Niksar in Pontus), 314-325, pub
lished 15 disciplinary canons.5*1

The Council of Antioch (in Pisidia), 341, was convoked by the 
semi-Arians against St. Athanasius. It enacted 25 canons which treat 
almost exclusively of the obligations and delicts of clerics. Although 
St. John Chrysostom and Pope Innocent I rejected them, they were 
received into the canonical collections. The Council of Chalcedon 
gives some of these canons and Pope John II (in the year 553) quotes 
the fourth and fifteenth c of the same.7

3 Some of these canons may be seen in Kirch, nn. 375-3S5.
4 We give the following canons of Ancyra Council as specimens. Can. 4: 

lt Concerning those who were constrained to offer sacrifice, and who, moreover, ate 
in the pagan temple—they who upon being led (to the sacrifice) went joyfully, 
clad in their best garments, and partook with indifference of the banquet, shall 
be placed among the hearers for one year, among the prostrate for three years, 
shall communicate in prayer for two years; and then shall obtain complete pardon 
(ad perfectionis gratiam).” Can. 15: “If priests have sold ecclesiastical goods 
during the vacancy of the episcopal see, the contract must be rescinded and the 
goods restored to the church. It shall rest with the Bishop whether or not the price 
(paid) should be received (by the buyer), because very often the return of alien
ated articles brought a greater sum (to the restorer) than the price (originally) 
paid. ”

s From the Council of Neocaesarea: Can. 7: “It is not proper to eat with 
priests who are married for the second time: for, since a bigamist must needs 
do penance, what priest will for the sake of a banquet give countenance to such 
(priests).” Can. 11: “Let no one be ordained priest before his thirtieth year, 
even though highly worthy, but let him be kept back until that time. For Our 
Lord Jesus Christ was baptized in the thirtieth year of his life, and then began 
to teach.”

on Some of these canons are given by Kirch, nn. 386-390; cf. Canons 975 and 
331 of the Code.

«Cf. Ph. Jaff6, Regesta Pontificum Romanorum ad annum 1196, nn. 87-91; 
Kirch, nn. 490-499. Compare canon 9 of this council with Canon 274 of the Code.

7 From the Council of Antioch: Can. 7: “No traveller is to be received without 
peaceful (i. e. commendatory) letters.” Can. 23: “It is not lawful for a Bishop, 
even at the close of his life, to appoint his successor. But if this was done the 
appointment is invalid.”
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The Council of Sardica, 343, should have been oecumenical in 
character, but in fact was not, as we have seen. Its 21 canons8 * ob
tained great authority in the Roman Church.0

8 Cf. Kirch, nn. 500-504, especially n. 503. Compare canons 5 and 6 of this 
council with Canon 1557, § 2 of the Code.

©From the Council of Sardica: Can. 4: “ Gaudentius, Bishop, said: Add, if you 
please, to the sentence replete with holiness which you have pronounced, that, when 
a Bishop is deposed by the judgment of the neighboring Bishops but proclaims 
that the matter must be acted upon in the City of Rome, let no Bishop be ordained 
in the place of this Bishop after his appeal, until the matter has been determined by 
the Bishop of Rome.” Can. 6, 2 (in Latin 6): “Permission is not to be given 
to ordain a Bishop either in a town or small city where one priest is sufficient, 
because there is no need of a Bishop there, lest the name and authority of Bishop 
become cheapened. . . . The Council replied: Placet.’1

10 Some of these canons may be seen in Kirch, nn. 520-525; compare canon 52 
of this council with Canon 1108 of the Code.

11 From the Council of Laodicea: Can. 28: “ That it is not befitting that in the 
Lord’s houses, i. e. in churches, those banquets which are called Agapae should be 
held; nor should anyone eat or make his bed in God’s house. ’ ’ Can. 41: “ That a 
priest or cleric should not make a journey without canonical letters.” Can. 52: 
‘ ‘ That in Lent neither weddings nor birthdays should be celebrated. ’ ’

The Council of Gangra (Tsciaugri) in Paphlagonia, 340, condemned 
Eustathianism, the exaggerated asceticism of Eustathius, Bishop of 
Nicomedia, who asserted that no married person, and no Christian 
who did not renounce all his worldly possessions could have any hope 
with God. He proclaimed other false notions, as may be seen in 
c. 11, D. XVI. (In this canon many particular councils are enu
merated, together with a number of the canons and their authors.)

The Council of Laodicea, in Pacatian Phrygia (Asia Minor), 380 
(the date is disputed), enacted 59 or 60 canons10 that have been 
famous in the history of discipline and liturgy. The last canon gives 
a list of the books of Sacred Scripture. In this list several books are 
lacking, Judith, Tobias, Wisdom, Ecclesiasticus, Job, Macchabees, the 
Apocalypse. Sometimes Protestants mistakenly quote from this synod 
when attacking the veneration of Angels.11

The canons of these Councils, as we shall see, together with those 
of Nicaea, form the material of the first canonical collections. They, 
therefore, possess a certain pre-eminence which may be estimated by 
comparing them with the present discipline of the Church, as found 
in the Code.

There were also many Arian pseudo-councils (conciliabula) held at 
Jerusalem and Constantinople (335-336), Ancyra, Seleucia, and else
where. In the council of Seleucia semi-Arians dominated (Constantius 
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favoring them, A. D. 359) and. so completely deceived the Legates 
that they subscribed to the formula of the Council of Ariminum, 
subscribed by the Bishops there under threat of exile. Pope Liberius 
alone refused to accede. St. Jerome lamenting this great evil ex
claimed (not without exaggeration): “Now the term substance (usia) 
is abolished, the condemnation of the faith of Nicaea has been pro
claimed; the whole world groaned in astonishment at finding itself 
Arian.”

In the West:
In Spain. The Council of Elvira, 305 or 306, concerned itself with 

ecclesiastical discipline and the lapsi. The Council treated these 
(lapsi) with such rigor as to refuse them the Eucharist even at the 
hour of death,12 which gives some hint as to the date of this council, 
sc. before Nicaea (325), and during the persecutions or shortly after. 
In canon XXXIII we have, says Hefele, the oldest positive eccle
siastical ordinance concerning the celibacy of the clergy: “We re
quire Bishops, priests, deacons or all who serve the altar (clericis 
positis in ministerio) to live, even if already married, in continence, 
under pain of deposition.” (The Latin form of this decree is rather 
unfortunate in its terminology, for at first glance it seems to com
mand what it prohibits. It uses the Latin prohibere and abstinere in 
a sense that is not quite clear.) 13 The Council of Nicaea at the in
stance of Paphnutius14 refused to impose this law on the East; but 
it prevailed in the West. However there are many historical obscur
ities about this same Paphnutius. Later, in the East marriage was 
forbidden after the reception of Major Orders; celibacy was enjoined 
upon all bishops. What Canon XXXIII of Elvira enjoined had 
already been observed in the West from the beginning of the Church, 
even from the Apostles, who by their example introduced this custom, 
or established an unwritten law.15

12 See canons 1 and 2 in Kirch, nn. 330 and 331; compare them with Canon 2325 
of the Code.

is See Denzinger, n. 3002.
14 There was more than one Paphnutius in the early Church. The one here spoken 

of was bishop of a city in the Upper Thebaid. He was a prominent figure in the 
Council of Nicaea, bearing as he did the scars of wounds borne for the faith in 
the persecutions under the Emperor Maximinus (308-313).

is From the Council of Elvira: Can. 1: “It has been decreed that those who in 
adult age after receiving Baptism shall go to the pagan temples to worship idols, 
which is a deadly crime and the height of wickedness, shall not be admitted to 
communion even at death. ’1 In can. 2 the same is enacted concerning pagan priests 
who after baptism have offered sacrifice to idols.
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Other Spanish Councils were Saragossa,™ 380; Toledo,17 390 and 
400, against the Priscillianists. In fact many national councils 
(eighteen were held up to the year 701) were held at Toledo* prin
cipally to combat heresies and to regulate discipline. It is worthy 
of note that in many of these councils the theological term filioque 
was used in the formula of faith, as in the Nicene-Constantinople 
Symbol.18

In France. The Council of Arles, 314, was summoned by Con
stantine the Great against the Donatists, with an attendance of 200 
Fathers.19 The council issued 29 disciplinary canons; it decreed that 
traitors (traditores, those, usually priests or deacons, who had de
livered up the sacred vessels, the Scriptures, or the names of the 
brethren to the persecutors) be expelled from the assembly of the 
faithful;20 that bishops be consecrated by three bishops.21 Sixteen 
other councils were held at Arles,22 from the year 316 to the year 
1274. These, whether provincial or plenary, are of very great im
portance in the ecclesiastical discipline of France; for Arles, already 
an episcopal See in the third century, was in the fourth century 
raised to an archiepiscopal and later to a primatial See. It became 
in fact the vicariate of all France. From the year 1802 it is a simple 
archpresbyterate, and the title of Arles was united to the Church 
of Aix, along with Embrun. Other famous French synods were 
I Orange,23 441; and II Orange, 529, where the question of grace 
and free-will was settled in accordance with the writings of the illus
trious Saint Augustine (354-430) and against the Pelagians and 
Semipelagians. This synod was confirmed by Pope Boniface II (530- 
532). There were also the Councils of Tours, Agde, Orleans, etc.24

In Africa. There were several synods held at Carthage, on eccle
siastical discipline. In the III Carthage, 397, the Canon of the Bible

ifl Kirch, 644-646.
it Ibid., 707-712. Compare canon 8 of this council with the following Canons 

of the Code, 141, par. 1; 188, 6; 987, 5; also canon 15 of Toledo with Canons 2267 
and 2257 of the Code.

is Denzinger, note 1 to n. 86.
io Cf. Kirch, 367-384; Denzinger, n. 53, De Baptismo haereticorum.
so See canon 13 in Kirch.
21 Compare canon 20 of this Council with Canon 954 of the Code.
22 Cf. Kirch, 876-879. Compare canon 14 of this council with Canon 142 of 

the Code.
28 Cf, Kirch, 868-875.
2< Ibid., 963-973; compare canon 27 of Agde with Canon 497 of the Code. 
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was determined (this was confirmed by the Council of Trent).25 26 27 
Other synods were held at Carthage in the years 403, 408, and 411 
in condemnation of the Donatists; in 412 and 416 against Pelagian- 
ism. Other celebrated councils were those of Hippo, 396; 1 Mileve 
(in Numidia), 402; and II Mileve, 416, which appealed to Pope St. 
Innocent I (402-417) to extirpate the Pelagian heresy. The Pope 
approved this council. His successor, Pope St. Zosimus (417-418), 
approved the XVI Carthage Council in the year 418. This council 
was presided over by Saint Augustine, Bishop of Hippo. It con
demned Pelagius.20

25 Denzinger, n. 92.
26 Cf. Denzinger, nn. 101 sqq.; Kirch, 780-783.
27 Cf. Denzinger, n. 84. It is to be noted that Roman Councils are frequently 

cited under the name of the Decree of Pope N. N., as e. g.,** The Decree of Gelasius 
I on the Canon of Scripture. 9 9

28 Now known as Szerem, situated near the modern town of Mitrovitz in Slavonia.
29 Cf. Albers-Berardo, Storia Ecclesiastica, I, p. 29; Hergenroether-Kirch, Storia 

Universale Della Chiesa, Vol. II, pars. 10-13.

The Roman Councils, although they were of great moment, we omit 
from our consideration, since we have already treated of several of 
these councils in this work. Worthy of mention here, however, are 
those of the years 377 and 381-2 against Apollinaris. The acta of the 
Roman Council of 382 determined the Canon of Sacred Scripture, 
which later formed the first part of the document 14 On the Books to 
be received or not received”, called the 44Decretum of Gelasius”.2T 
We may also mention the Council of Rome in 386 on ecclesiastical 
discipline, and those held in 417-418 against Pelagianism.

Other councils, or rather pseudo-councils, were held at Sirmium28 29 
in the years 340, 351, 357. These three councils .were more or less 
tainted with semi-Arianism, as is evident from their “formulas of 
faith”.20 A Council was held at Milan in 355 in the cause of Saint 
Athanasius at the instance of Pope Liberius who wished to defend 
this illustrious opponent of Arianism, since he had been unjustly 
condemned by the Council of Arles. The Council was summoned by 
the Emperor Constantius who desired the condemnation of the Saint. 
Accordingly, despite the efforts of the Pope and the determined oppo
sition of a few loyal Western prelates, a fourth condemnation of 
Athanasius was proclaimed and in 356 he began his third exile. 
The bishops who espoused his cause were either exiled or deprived 
of their sees. Eminent defenders of the faith were Lucifer, Bishop 
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of Caliris (Cagliari) in Sardinia; Eusebius, Bishop of Vercelli, in the 
province of Novara, Italy; the saintly Hosius, Bishop of Cordova, in 
Spain, and Pope Liberius. There were also Ariminum Councils I and 
II, which were held in 358 and 359; and others.

A list of particular councils is to be found in the Institutiones 
Canonicae of Selvagio at the end of t. III. Among these the more 
noted are:

The Council of Tours (1054) which condemned Berengarius29a for 
his denial of the Real Presence in the Eucharist; the Council of Bor
deaux (1080) at which Berengarius was required to present himself 
after he had signed the formula of the orthodox faith concerning the 
Eucharist.

The Roman Synod under Pope Nicholas II (1059-1061), which was 
held for the purpose of determining the election of the Pope by the 
Cardinals in conclave; another Roman Synod was convened under 
Pope Gregory VII30 against Berengarius and the Emperor Henry IV. 
At the synod of the German bishops at Worms (1076), an imperial
istic pseudo-council, Pope Gregory was pronounced deposed, an action 
concurred in by the simoniacal bishops of Lombardy.

A council was held, 1095, at Clermont (now Clermont-Ferrand) in 
France, whither Pope Urban II (1088-1099) came to preside at the 
organization of the First Crusade. A similar council was held at 
Piacenza in Italy. In the former the Pope confirmed the “ Truce of 
God”, that noble and successful attempt of the Church to mitigate 
the vicious and cruel administration of justice typical of those times, 
principally the barbarous rule, the so-called principle, “might is 
right”, which regarded all forms of private violence as legitimate. 
This was particularly true of the tenth century (the “Iron Age”).

There were Synods celebrated at the Lateran in 1112 and 1116, 
wherein the Pope, Paschal II (1099-1118), protested against the vio-

29aBerengar of Tours (999-1088), b. at Tours, became head of the school of 
St. Martin there, later was Archdeacon of Angers, d. at the isle of St. Cosme, near 
Tours, after being reconciled to the church.

so Pope St. Gregory VII was the famous Hildebrand. He reigned from 1073- 
1085. He was born at Soana, in Italy in 1020 and died at Salerno. He was a 
very determined reformer of the clerical state, then widely infected with simony 
and flagrant disregard of celibacy. Henry IV of Germany first promised to aid 
Gregory; but soon broke his word and opposed the salutary actions of this saintly 
pontiff. The Emperor’s submission to Gregory at Canossa is well known. His 
repentance however, was short-lived. Henry’s antipope, Guibert of Ravenna, was 
driven from Rome by the Normans.
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lence done him at Sutri in the year 1111 by Henry V in wresting 
from him the right of investiture by threats of assassination against 
him and the Cardinals. The Holy Father later declared this so-called 
right null and void.

Then follows the era of the (Ecumenical Councils, celebrated in 
the West, sc. those of the Lateran, of Lyons, of Vienne, of Florence, 
and of Trent. Particular councils now become more local in char
acter, or are of importance for the localities (ecclesiastical provinces 
or dioceses) in which they are held rather than for the whole Church. 
As a rule they establish disciplinary measures for the government of 
those places and arc seldom concerned with the more serious and 
general affairs of the universal Church. Indeed Canon 290 of the 
Code confines their activities to local issues. Nowadays local councils 
are of rather frequent occurrence but they are, generally speaking, 
purely disciplinary in character.

In the Corpus luris Canonici the ancient particular councils are 
often cited, especially by Gratian, Gregory IX and others. When 
official books contain decrees of particular councils such as the Decre
tals of Gregory IX, the canons thus adopted from these Synods be
come general laws of the Church. Whenever this occurs in the 
Corpus luris Canonici the name of the Council and the year of its 
celebration are,given.

The Code now authoritatively legislates in detail for plenary or 
provincial councils,31

si See the Canons quoted by us in our Introduction, pp. 96 ff.



SECTION III

HISTORY OF COLLECTIONS AND OF THE" 
SCIENCE OF CANON LAW

PART I—EPOCH I

History of Collections and of the Science of Canon Law 
from the Beginning Up to the Ninth Century • 

from the Ninth Century to the Twelfth
(sc. about 1150 A. D.)

CHAPTER V

Pseudo-Apostolic Collections 1
11.—The collections of the first era may be considered as having a 

two-fold division: (a) from the beginning of the Church to the ninth 
century; (b) from the ninth to the twelfth centuries.

At the beginning, we find certain accounts of worship, of discipline, 
and of the hierarchy in the letter of Saint Clement to the Corin
thians, in the letter of Saint Ignatius Martyr (at the beginning of 
the second century), and in the letter of Saint Polycarp to the Philip- 
pians.2 These monuments are certainly not collections. The first 
collections are what are called Apostolic collections.

From the earliest days there were circulated in the Church certain 
special collections under the name of the Apostles and usually assigned 
to Pope St. Clement (about the years 90-100). These collections 
relate the primitive discipline of the Church and also certain enact
ments of the Apostles. They cannot, however, be called Apostolic 
law, but rather pseudo-Apostolic law. These are principally: (1) 
Doctrina XII Apostolorum (the Doctrine of the Twelve Apostles);

i Cf. C, J. Bunsen, Analecta ante-nicaena, II, Reliquiae canonicae, London, 1854; 
C. H. Turner, Ecclesiae occidentalis monumenta iuris antiquissima. Canonum e 
conciliorum graecorum interpretationes latinae, Oxford, 1899-1913; O. Bardenhew^j 
Geschichte der altlcirchlichen Literatur, Freiburg, 1903,1924; G. Rauschen, Grun 
der Patrologie, Freiburg, 1926; J. B. Pitra, luris Ecclesiastici Graecorum histon 
et monumenta, Rome, 1864-1868.

2 Of Funk, Opera Patrum Apostolicorum, 2 vola., Tiibingen, 1901.
(182)
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(2) Didascalia Apostolorum (Instructions of the Apostles); (3) 
Canones Ecclesiastici SS. Apostolorum (the Ecclesiastical Canons of 
the Apostles); (4) Constitutiones Apostolorum (Constitutions of the 
Apostles); (5) Canones Apostolorum (Canons of the Apostles). We 
shall say a few words on the origin, the contents, and the juridie 
authority of each.

12.—The Doctrine of the Twelve Apostles 3 (AcSa^ iw M^ko. 

airotTToXMv') is a brief and very ancient document containing instruc
tions for catechumens and certain matters regarding the organization 
of the Church. It was lost for centuries, but was rediscovered in 
1845 (and edited in 1883) by Bryennios, the Greek Orthodox Metro
politan of Nicomedia, in the codex of the eleventh century from 
which, in 1875, he had published the full text of the Epistles of Saint 
Clement. It was given immediate and careful study by eminent 
scholars, such as Funk, Harnack, Bonnet, Chiapelli, Minasi, Savi, 
Scherer, Bardenhewer.

Its title: In the only manuscript that is known to exist (A. D. 
1056) the title is xypiov 3id ScuScxa aTToaroXcDV rots caveats. This 
is its older and perhaps original title, indicating the author’s desire 
to set forth “the doctrine of the Lord as proposed to the Gentiles by 
the Apostles”; the briefer name may be a heading.

As to the author nothing is known; he seems to have been a Chris
tian Jew.

As to its place of origin: probably it was drawn up in Syria or 
Palestine.

The time of its composition: some writers, such as Harnack and 
Bryennios, assign a period between 120 and 160 A. D.; while others 
(as Minasi) hold for the second half of the first century, for the 
following reasons: (a) the document mentions very ancient rites, 
e. g., the communication of the gifts of the Holy Spirit to all the 
faithful, which was less frequent at the time when the first Epistle 
of St. Paul to the Corinthians was written, sc. 57 A. D.; the ministry 
of prophecy, as in the Old Law, denoting the first century; the sim-

8 The ancient Latin version was edited by J. Schlecht, rwv
Doctrina XII Apostolorum una cum antiqua versions latina, Freiburg, 1900. The 
chief edition is still 4». fipitvviov: zWajp? r6v dTn/ordkwv, Constantinople, 1883. 
G. Horner edited Fragmenta Coptica Didache,.** A. New Papyrus Fragment of the 
Didache in Coptic” in ** Journal of Theological Studies”, t. 25, pp. 225-235, 1924. 
F. X. Funk, Opera Patrum Apostolicorum, I, pp. exxxii-clxxvi, Tubingen, 1887. A. 
full bibliography can be found in The Catholic Encyclopedia s. v. Didache.
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plicity of the rite of baptism, seemingly without previous exoreis 
(by immersion or infusion according to the abundance or scarcity Of 
water); the presidency of an Apostle over the presbytery; the enu 
meration of first fruits to be given to prophets and teachers, Bisho 
and deacons; and other Jewish observances, (b) The similarity of 
the Didache to the Epistle of Barnabas, probably composed at the 
time of the Emperor Nerva (96-98), as for example, its first part 
“The Two Ways, the Way of Life and the Way of Death”, and the 
identity of certain phrases, as “You shall seek daily the countenance 
of the Saints” (XIX, 10).

Its contents. The Didache consists of sixteen chapters. The first 
six chapters comprise its moral (or Hebraic) part, because they are 
a paraphrase of the Decalogue with Christian additions, and contain 
a series of precepts for catechumens; the others form its disciplinary 
(or Christian) part, and give regulations concerning the rite of Bap
tism, of the Eucharist, rules for discerning true prophets, and certain 
matters concerning sacred ordinations and Bishops.

Its canonical (or juridic) authority. The second part of the 
Didache we termed disciplinary, or rather liturgical, but inasmuch as 
it was compiled for the use of the people we find in it juridic pre
scriptions combined with those of a moral character, and as a rule 
they regard liturgy and ceremonial. This suited the religious life of 
the early Christian communities when ecclesiastical organization was 
a simple matter—based principally upon baptism and sacred ordina
tion; and religious life was centered around the Sacred Eucharist. 
Worthy of note are the rules of hospitality — so necessary in those 
days of dangerous and difficult travel that they were regarded as 
preceptive in character, while the observance of these rules was con
sidered the greatest charity.

Later, on the contrary, laws of a disciplinary nature increase in 
importance with the growth of the Church, with the result that cere
monial precepts are of secondary importance.

The Didache, unlike later documents, as e. g., the Canons of the 
Apostles, in which the influence of Councils is evident, is didactic in 
form rather than preceptive- It enjoyed great authority in the primi
tive Church but was never considered a code of laws. It will be help- 
ful to read Chapters I, IV, V, VI, VII, XII, XIII, XIV and XVI. 
In fact the whole Didache merits careful consideration.
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13. — Didascalia Apostolorum (Ai&x<rKoA«i twv frocrraW), “The 
Teaching of the Apostles”. The work consists of exhortations and 
directions said to have been given by the Apostles after the Council 
of Jerusalem, A. D. 51.

Its author is unknown: its place of origin was probably Syria or 
Palestine, and its date is probably the first half of the third century. 
The original Greek text has perished, but a Syriac version made in 
the second half of the third century was discovered by Lagarde in 
1832.4 In 1900 a fragmentary Latin version, perhaps of the fourth 
century, was discovered at Verona by Hauler.5 The title of the 
Syriac version is “Didascalia or the Catholic doctrine of the twelve 
Apostles and the holy disciples of our Saviour.”e

Its contents, comprising 26 chapters, are: a general exhortation ad
dressed to all Christians (Chap. 1), special exhortations, in particular 
for married persons (2 and 3), matters concerning bishops (4-9), suits 
among Christians (10 and 11), liturgical assemblies (12 and 13), 
widows, deacons and deaconesses (14-16), the care of the poor, espec
ially orphans (17 and 18), martyrs (19 and 20), fasts (21), the 
teaching of children (22), and warnings against heresies (23-25), and 
against Jews and judaizers (26).

As to its canonical or juridic authority: It is a fairly complete 
compendium of ecclesiastical law, perhaps the earliest attempt to 
compile a Corpus luris Canonici. .As the summary given above 
shows, it treats of everything that then went to make up or affect the 
life of the Church: discipline, liturgy, the hierarchy, works of char
ity, heresies, persecutions. It gives a clear picture of Christian life 
of the third century. In Palestine and Syria it was regarded as a 
juridic code.

We have seen that this work is to be assigned to the third century, 
but we find it in its entirety incorporated into a work of the fifth 
century in Syria, namely the Apostolic Constitutions. The latter is 
simply a revised and enlarged edition of the Didascalia, which forms 
its first eight chapters.

< Cf. P. Botticher (an earlier name for Lagarde), Didascalia Apostolorum syriace, 
Leipsic, 1854; and Analecta Ante-Nicaena, II, London, 1854.

s E. Hauler, Didascalia Apostolorum fragmenta Veronensia latina, Leipsic, 1900.

® Cf. Bardenhewer, op. cit., §46. The Latin version was issued by F. X. Funk, 

Didascalia et Constitutiones Apostolorum, Paderborn, 1905. The French version, 

Didascalie des douse apotres, was issued by F. Nau, Paris, 1912 and in 4 4 Canonists * 
t. '24, and t. 25, passim. The German version was issued by J. Flemming; the 
full English translation by Dorn R. H. Connolly (Clarendon Press), 1929.



186 History of Sources of Canon Law
14.—The Ecclesiastical Canons of the Holy Apostles (Kavow$ 

€KK\.7]frwLcmMi twv aytajv diroaToXcov). This document is said to have 
been written by the Apostles and even introduces them as speaking 
at the beginning of the chapters or canons (“Peter said”, “John 
said”). Sometimes it even gives a double role to the same Apostle, 
as Cephas and Peter, Bartholomew and Nathaniel.

The author is unknown; the place probably Egypt, where it was 
widely used in the Greek language; the date about the end (some say 
the first part) of the third century. Its contents, in 30 canons or 
paragraphs, are moral precepts, in the first part; and disciplinary 
precepts, in the second part. It treats of the qualities of Bishops 
(chap. 16), of priests (17-18), of lectors (19), of deacons (20-22), 
of the life of the laity (23), and of the question of women taking 
part in the service of the Church (24-29). The first part is a free 
rendering of the description of the “Two Ways” as found in the 
Didache; and seems to be the same work spoken of by ancient writers 
(as Jerome, Rufinus) entitled “The Two Ways”, “The Book of the 
Judgment of Peter”. As to its canonical authority, this work was 
placed at the beginning of the Corpus luris Canonici of the Coptic, 
Ethiopic, and Arabic churches in Egypt.7

15. — Constitutiones Apostolorum (Amrayat or Sidra&is raw aytwv 
ajroaToXcDv). The Apostolic Constitutions. This work is reputed to 
have proceeded orally from the Apostles and to have been written by 
their disciple, Saint Clement of Rome. It is of great bulk and is 
divided into three parts, the first of which contains six books on the 
constitution of the Church (an amplification, as we have noted, of the 
Didascalia); the second part (book 7) contains exhortations on the 
Christian life (and may be said to be a paraphrase of the Didache), 
with some liturgical prayers and rules for instructing catechumens 
and administering baptism; the third part (book 8) is subdivided 
into three sections, the first of which treats of the charismata 8 and

7 Cf. Bardenhewer, op. cit., § 42; Migne, P.G., t. XXX. The Greek text was 
issued by J. B. Brickell, Geschichte des Kirchenrechts, Marburg, 1843, pp. 52 sqq. 
and J. B. Pitra, luris ecclesiastici graecorum historia et monumenta, I, pp. 77-86. 
The Syriac text was issued by J. P. Arendzen, an entire Syriac text of the ° Apos
tolic Church Order,” in 1 ‘ Journal of Theological Studies,” t. 3, pp. 59-80, 1901. 
An Ethiopic version was issued by T. Ludolf, Commentaria ad historiam Aethiopiae, 
Frankford, 1691, and H. Tattam, The Apostolical Constitutions or Canons of the 
Apostles, London, 1848. A Coptic version was issued by P. Lagarde, in.Collectio 
Aegyptiaca, Leipsic, 1883.

a A theological term for certain extraordinary gifts of the Holy Ghost, granted 
to individual Christians. St. Paul enumerates most of them. See I Cor. XII. 
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is thought to have been taken from a lost work of Hippolytus,9 
“Hepi xaPl<rP^T<t>v^ (and indeed this section was often published 
separately with the title “The Canons of Hippolytus”); the second 
treats of sacred orders and of ordinations; the third, of canons or 
prescriptions, and the last chapter (47) contains 85 Apostolic Canons, 

• which treat, in general, of sacred ordination, of participation in the 
divine liturgy, and of crimes that exclude from it.

Author and place: A Syrian, in Syria. This is sufficiently appar
ent from the reckoning of the months, the liturgy of the Mass, and 
the connection with the interpolations of the epistle of Saint Ignatius.

Date: Up to our time writers considered the first six books to have 
been composed in the third century (between 260 and 302); the 
seventh in the fourth century; and the remainder before the Council 
of Nicaea (325). Dr. F. X. Funk, on the other hand, argues on solid 
grounds that the whole collection, in eight books, is the work of one 
author and written substantially at the one time, sc. at the beginning 
of the fifth century or the close of the fourth century. He reasons 
thus from the date given for Christmas, 25 December;10 from the, 
substitution of Sunday for the Sabbath; from the absence of refer
ence to the Nestorian11 controversy. The unity of composition he 
shows from the connection Of the various parts, the diversity of the 
eighth book is sufficiently explained, he says, by the difference in 
sources and in subject-matter.

Canonical authority. We must say at the outset that this is not a 
genuine work of the Apostles nor is it to be assigned to Saint Clement.

o Modern investigation has revealed much concerning this important and prolific 

religious writer of the pre-Constantinian era of the Roman Church. However, 

many of his works have been lost; some are found only in ancient translations into 

the Oriental and Slavic languages; some are badly interpolated. He wrote in 

Greek and his works enjoyed in the East a greater and more lasting esteem 

than in the Western Church. Among his polemic works is the Philosophumena, 
the original title of which was “A Refutation of all Heresies.” This was dis

covered and published in. 1851 and sheds light on the most important period of 

the author’s life. Cf. Cath. Encyc., article, Hippolytus.
10 It was about the year 300 that the Latin Church began to celebrate the Feast 

of the Nativity of Our Divine Saviour on 25 December, sc. Octavo Kalendas 
Januarii. This custom, became widespread in .the fourth and fifth centuries. St. 
Augustine (354-430) speaks as one unhesitatingly holding to this opinion. 

(Sermons 190, 1; 192, 3; 196,1). Cf. Kellner, L*anno ecclesiastico or Heortologie, 
pp. 137-139, translated by Mercati; The Liturgical Year, by Abbot GuSranger, 
O.S.B., translated from the French by Dom Laurence Shepherd, O.S.B.

11 Nestorius was Patriarch of Constantinople in 428. He was deposed in 431, 

and died in 440.
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It contains dogmatic errors (as regards the divinity of the Son and 
of the Holy Ghost, the alleged necessity of the rite of immersion in 
Baptism); errors as regards discipline (it commands e. g., a fast on 
Sundays); historical errors (e. g., it refers to St. James the Greater, 
the brother of St. John, the Apostle, as attending the Council of 
Jerusalem in the year 51, although he had been martyred in 42 A; D.. 
by Herod). With this in mind, we say that The Apostolic Constitu
tions had authority in the Greek Church and was even considered 
genuine until it was condemned by the Trullan (or Quinisext) Coun
cil in 691 on account of the heresies found in it. Even in the fourth 
century St. Epiphanius (315-403) doubted its authenticity, but did 
not reject the work because in all probability it was then free of the 
heresies that were later interpolated. It formed the major Corpus 
luris in the ancient Eastern Church but was never used in the 
Western church.12

16.—The Canons of the Apostles. These are brief ecclesiastical 
laws (and are not to be confused with the other work of which we 
have spoken [in No. 14], 4‘The Ecclesiastical Canons of the Holy 
Apostles”) gathered together by the compiler of The Apostolic Con
stitutions and belong, as we have seen, to the third part of the eighth 
book. They were later used as a separate collection and contain en
actments of the councils of the first four centuries. They treat 
particularly of sacred ordination, of clerics and their duties. It is 
obvious that these Canons are not to be ascribed to the Apostles, 
because they are not cited by the ancient Fathers and are not always 
in agreement with the faith of the Apostles. Some of them, however, 
seem to belong to Apostolic times. The time of their compilation is 
highly uncertain, probably at the beginning of the fourth century. 
Some hold that they were gathered together in the fourth century 
and given a more permanent form in the sixth century. There are 
many indications from the wording of the Canons that the place of 
origin was Syria. The number of the canons varies. Generally it is 
given as 85, sometimes as 84 (with 3 and 4 united), or 83, or 82. 
In the Greek Church, at first, 50 were received; later all were ap
proved by the II Trullan Council, which rejected The Constitutiones 
Apostolorum but retained the Canons.  In the West the pseudo-13

12 Cf. Bardenhewer, I. <?., par. 75; for the text, Funk, Didascalia et Constitutiones 
Apostolorum, 2 vols, Paderborn, 1906. Kirch, 679-691, cites the Missa fidelium 
from the Constitutiones Apostolorum.

is Can. 2 and 4, D. XVI.
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Gelasian decretum declared them apocryphal,1-4 and Saint Gregory 
writes of them (in 560): “In many of the Western Churches they 
are either unknown or rejected.’1 In the sixth century Dionysius 
Exiguus inserted 50 of the Canons in his collection and they then 
were received into the Latin Church, with a benign interpretation on 
those passages which did not exactly agree with the orthodox faith. 
In the eleventh century, Humbert, the distinguished Cardinal who, 
with Frederick, had been legate to the East under Pope St. Leo IX 
(1049-1054), thus confirms their authority: “The Fathers number 
Clement’s Book, that is the journeyings of Saint Peter, the Apostle, 
and the ‘Canons of the Apostles’ among the apocrypha, with the ex
ception of 50 chapters which they have ordered to be joined to. the 
orthodox faith.”15 They are also found in ancient editions of the 
Corpus luris Canonici, at the end of Gratian’s “Decretum”, as trans
lated by Gregory Hofmann.16 They are found, too, in some editions 
of the Corpus luris Civilis, at the end.17

17. Pseudo-Apostolic Collections op Less Importance. Worthy 
of mention are: (a and b) The Arabic Didascalia and the Ethiopic 
Didascalia. These come from The Apostolic Instructions (Didascalia 
Apostolica) through the first six books of the Apostolic Constitutions 
of which they may be said to be a new treatment. Moreover, there are 
revisions of these two collections which include also the VIII Book of

14 Cf. c. 3, p. 64, D. XV.

is Cf. Bersani, Le fonti del Diritto Canonico, in “Diritto Ecel. Italiano,” Sept. 
1917, p. 360.

io After the fashion of the humanists he changed his name into Holoander from 

the Greek nvz?/, a hall, and avijp man.

it In the Decretum of Gratian are cited, e. g., c. 1, D. XX; c. 14, D. XXVIII; 

c. 3, D. LXXXVIII: in the Decretal* of Gregory IX, c. 3 de corp, vitiat. I, 00; 

c. 1 de fideiuss. Ill, 22, etc. They are found in Mansi, Cone. Coll., T. I, coll. 29-48 

and in Migne, P. G., T. 137, coll. 35-218; and P. L., T. 67, coll. 141-148. Cf. 

Bersani, Le fonti del Diritto Canonico in “Diritto Ecclesiastico Italiano,” Sept., 
1917, p. 360.

It is interesting and helpful to study these canons in comparison with the Code. 

Compare, for instance:

Can. 1, on the consecration of a Bishop, with Can. 954 of the Code.

Can. 2, on the ordination of a priest, with Can. 951 of the Code.

Can. 6 and 9 on works forbidden to clerics, with Can. 142, 139, 137 of the Code. 

Can. 10 and 11 on excommunicates to be shunned, with Can. 2258 ff. of the Code. 

Can. 13, 14, 15 on retaining one ’s diocese, with Can. 2258 ff. of the Code.

Can. 16, 17, 18 on bigamists not to be ordained, with Can. 984, n. 4 of the Code. 

Can. 28, against simony, with Can. 2371 and 2392 of the Code.

Can. 34, on the limits of episcopal jurisdiction, with Can. 1008 of the Code.

Can. 37 on administering goods for the benefit of the Church, with Trent, 

de Ref. 25, c. 1; and Can. 1519 of the Code. 
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the Constitutions, (c) The Canons of Hippolytus (Canones Hippo
lyti). According to some, these were drawn up by Hippolytus him
self somewhere between A. D. 218 and 221; according to others, they 
emanated from a Roman Council held about that time; still others 
say that they were drawn up in the fifth century. They seem to 
depend on the Traditio Apost olica Hippolyti (Apostolic Tradition of 
Hippolytus), with additions consisting of moral commands for the 
faithful, for spouses, and concerning prayers for the dead, first-fruits 
and offerings.18 (d and e) The Constitutions by Hippolytus (a new 
treatise on the eighth book of the Constitutions) ; and The Testament 
of Our Lord Jesus Christ, first edited in Syriac by Rahmani19 in 
1899 and then in a modern Latin version. The editor erred in think
ing that this document should be ascribed to the second century, and 
that from it proceeded the Hippolytan legal writings and the eighth 
book of the Constitutions. The truth is that the work is of a much 
later date and depends, it would seem, upon the Tradition of Hippoly
tus. The Testament of Our Lord Jesus Christ consists of two books. 
The first is in the form of a dialogue between the Risen Saviour and 
the Apostles and Holy Women. Some of its contents are apocalyptic 
in character. Tn chapters 19 ff. it treats of ordinations and other 
prescriptions. The second book bears the title “Precepts, canons, 
and statutes of Our Lord Jesus Christ concerning the order of those 
to be baptized”; but contains other precepts which do not regard 
Baptism. At this place the dialogue form is not used, (f) Other 
collections dependent upon the foregoing are: The Canons of the 
Apostles, ascribed to the Synod of Antioch (341 A. D.); The Canon 
Law of the Holy Apostles; The Penalties of the Holy Apostles for 
the Lapsi; twenty-seven (or thirty) Apostolic Canons from the Book 
of St. Thaddeus, the Apostle; The Matrimonial Impediments of the 
Apostles; Octateuchus Sancti Clementis.20

is Cf. F. X. Funk, Das Testament unseres Herrn und die vcrwandten Schriften, 
Mainz, 1901, pp. 213-291; H. Achelis, Die altesten Quellen des Orientalischen 
Kirchenrechtes. Die Canones Hippolyti9. (Texte und Untersuchungen, VI, 4) 

Leipsic, 1891; B. Haneberg, Canones S. Hippolyti arabice, Miinchen, 1870.

io J. T. Rahmani, Testamentum Domini Nostri Jesu Christi, Mainz, 1899. Before 
this only parts were edited. For the controversies about the age of this document, 

cf. F. X. Funk, Das Testament unseres Herrn und die verwandten Schriften, 
Mainz, 1901.

20 Cf. F. Nau, La version syriaque d’Octateuque du Clement, in ‘1 Canoniste ’ ’, 

tt. 30-30, passim.
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18.—The General and Special Characteristics of the Pseudo- 
Apostolic Collections. The distinguishing note of the first collec
tions of church laws is their claim to Apostolic authorship. The 
reason is that no general council was held until 325 A. D. and, al
though the universal authority of the Bishop of Rome was fully 
recognized, as we have seen, it seemed to early compilers that an 
appeal to those directly called by Christ to the Apostolate would add 
the seal of highest authority to their works. All these early collec
tions pretend to this Apostolic origin.

The Doctrine of the Twelve Apostles and The Apostolic Constitu
tions are of greater importance since all other pseudo-Apostolic docu
ments depend upon these. The Ecclesiastical Canons of the Holy 
Apostles depends on the Didache. Upon the Didache and the Didos- 
calia Apostolorum depends the Apostolic Constitutions; and on these 
(for it is a part of them) depends the Canons of the Apostles.

Their agreement in place of origin is apparent: the Didache and 
the Didascalia come from Palestine or Syria; the Constitutiones, and 
probably the Canones Apostolorum also from Syria.

There is an apparent connection between the pseudo-Apostolic Col
lections and the Oriental Collections, The Oriental Collections of the 
third, fourth, and fifth centuries draw largely from the pseudo- 
Apostolic Collections, with additions, especially from the earliest 
Councils.



CHAPTER VI

Oriental (or Greek) Collections

I
19.—The Ancient Code of the Universal Church. We now in

quire into the origin of collections properly so called, and begin with 
the Greek collections, which precede the Latin in order of time. As 
we have seen, there were, very early in the history of the Church, 
pseudo-epigraphic writings closely related to each other and all 
attributed to the Apostles. These, while not official, were very popu
lar, especially in the East, up to the close of the fifth century. In 
the fourth century juridic collections, in the proper sense of the 
term, first appear. It is evident that such a collection existed at the 
time of the Council of Chalcedon (451). In general, these juridic 
collections consist of pseudo-Apostolic canons, canons of Councils, 
sayings of the Fathers, Decretals of Roman Pontiffs, constitutions of 
Emperors, and sometimes texts of Sacred Scripture.

(1) As regards time, the conciliar collections are first. Indeed, 
the importance of the Council as a source of particular law is ap
parent from the third century. Early in the fourth century it be
comes a source of common law in the Church, in fact the chief source. 
Since everything pertaining to the Apostles was held in great ven
eration, any change was difficult. However, changing conditions in 
the Church required new authoritative decisions. Accordingly, the 
Councils met the varying requirements of time and place with new 
prescriptions, rules and canons, and thus formed the earliest develop
ments in the evolution of law, namely the conciliar collections.

(2) These conciliar collections are:
(a) The legislation of one council which takes the canons of pre

vious councils and promulgates them anew, giving them new legal 
force, without, however, retaining the order or arrangement or even 
the name of the earlier legislation (this is true in the Code).

Collections of this kind were few. We have, e. g., for the Latin 
church the Breviarium Canonum Concilii Hipponensis (An Abridg
ment of the Canons of the Council of Hippo, promulgated A. D. 
397); Codex Canonum Ecclesiae Africanae (Code of the Canons of 
the African Church), which contains the disciplinary decisions of the

(192)
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great African Council that assembled at Carthage in the years 419- 
422, but embraces in its 138 canons all the previous legislation of 
African councils. For this reason the Codex closely resembles a true 
collection. For the Greek church we have the 102 Canones Concilii 
Trullani (the 102 Canons of the Council in Trullo).

It may be observed that the form of these ancient collections con
tinues in the Middle Ages, particularly in those groups of laws called 
Capitularia or Capitula (Chapters) of Bishops. These were promul
gated, especially from the eighth century onward, in diocesan synods 
and in provincial councils, or even apart from these. In the course 
of time, these groups take on a greater perfection and we have the 
modern statutes of synods and of provincial or plenary councils, 
which in form at least resemble our own Code of Canon Law.

(b) Conciliar collections properly so called, which have received 
authentic sanction from some council and are,, accordingly, of great 
juridic importance. (They have not, however, any great or special 
influence in the development of collections of canon law.)

(c) Collections of the canons of Councils, whose names are retained 
even though, as sometimes happens, the canons are given in an un
broken series as though proceeding from one source. In all these 
ancient collections, unless they are purely local, the nucleus is always 
the same, and this nucleus is called Vetus Ecclesiae Universae Codex 
(The Ancient Code of the Universal Church). This primitive nucleus 
was made up of the canons of the local Councils of Ancyra (314) and 
Neo-Caesarea (315; both of the Province of Pontus in Asia Minor). 
To these were later added the decrees of the Oecumenical Council of 
Nicaea (325), everywhere held in great esteem; and the local Council 
of Gangra (343, in Paphlagonia, Africa), against false and excessive 
asceticism. About A. D. 400 this fourfold collection was augmented 
by the canons of the Council of Antioch (341), of Laodicea (in 
Phrygia Pacatiana, Africa, 381?), and finally of the (Second Oecu
menical) I Constantinople (381). Thus was gathered together the 
ancient Codex referred to in the first canon of the Council of Chal
cedon (Fourth (Ecumenical, 451).

We may say, then, that the basic composition of this collection is 
the canons of eight Councils, Nicaea (given first place because of its 
preeminence), Ancyra, Neo-Caesarea, Gangra, Antioch, Laodicea, 
I Constantinople, and Chalcedon. (The canons of each council are 
kept distinct with the exceptions of Ancyra and Neo-Caesarea, which 
are treated as one.)
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This “Ancient Code” became widespread throughout the Churches 

and appears in Greek, Latin, Syriac, Arabic, Melchite, Coptic and 
Ethiopic collections.1 Later each church pursues its own course so 
that it is well-nigh impossible to consider the Oriental and Occidental 
collections simultaneously. We must, therefore, treat of them singly.2

II
THE DIVISION OF THE GREEK (OR ORIENTAL) COLLECTIONS 

INTO FOUR EPOCHS

20.—The Four Epochs of Greek Collections. The history of 
these collections is divided into four epochs to aid the memory and 
for a better understanding of the authors who treat of them.

I Epoch.—From the year 350 to the year 550, sc. to the time of 
John the Scholastic, a priest of Antioch. This epoch resolves itself 
into three periods.

I Period: to the Council of Chalcedon (Fourth Oecumenical) 
451.

II Period: to the year 500.
Ill Period: to John the Scholastic, approximately the middle of 

the sixth century. The collections of this epoch are 
chronological.

II Epoch.—(550-691) from John the Scholastic to the II Trullan 
(or Quinisext) Council. In this epoch we find, in addition to the 
chronological collections of the first epoch, also systematic collections 
and ‘ * Nomocanones ”.

III Epoch.—(691-859) from the II Trullan Council to Photius. 
In the Trullan Council a recension was made of the canons to be ob-

1 On the origin and development of the Vetus Codex, cf. Hefele, o. c., translated 
by Leclercq, t. Ill (1919), pp. 1149-1200.

2 Bibliography. Concerning these ancient Collections it is useful to consult the 
studies of the Ballerini brothers (Jerome, a priest of Verona, 1702-1772.; and Peter,, 
a professor of Theology, 1698-1764) who in their edition of the works of St. Leo 
the Great wrote a special treatise, De antiquis Collectionibus et Collectoribus 
Canonum (Migne, P. L., t. 56). In the nineteenth century the work begun by the* 
Ballerini was completed by Maassen, Geschichte der Quellen und Literatur des 
Kwnonischen Rechtes, t. I, by Zallinger, and especially by Cardinal Pitra in two 
works, Des canons et des collections canoniques de VEglise grecque, Paris, 1858, 
and luris ecclesiastici graecorum historia et monumenta, Rome, 1864. Worthy of 
mention is Biener, De collectionibus ecclesiae Graecae, The chief editions 
of the Greek collections were made by Voellus and lustellus (1661), Beveridge 
(1672), Migne (1850 if.), Rhalli and Potli (1852-1859), Pitra (1864-1868). 
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served, whence arises the Trullan Collection and later the Nicene 
(787), an amplification of the former.

IV Epoch.— (859 and onward) or from Photius to our day. This 
epoch is marked by schism. Using these epochs and periods as an 
index it is easy to date any collection. In practice, however, the 
easier method seems preferable. Thus, we shall treat of chronological 
and systematic collections, of nomocanons, and finally of the Collec
tion of Photius, giving a brief history of each.

Ill
The Principal Greek Collections

I. Chronological Greek Collections
21.—Greek Collections of the First Epoch. It is necessary to 

keep well in mind concerning these collections what we have already 
said, that 11 The Ancient Code of the Universal Church” is the basis 
and nucleus of them all; and as it is added to in the course of time, 
various new collections arise. In such fashion we shall see, and in 
some measure follow, the path which disciplinary ecclesiastical legis
lation took in its formation. The union, nay the unity, of this legis
lation is apparent from the beginning.

The nature of the collections of the three periods of the first epoch 
may be seen from the following summaries.

(a) In the first period (up to Chalcedon, 451):
(1) The first traces of a chronological collection are found in 

the Province of Pontus, Asia Minor, in the fourth cen
tury, where the canons of two councils are collected:

Ancyra (314) Neocaesarea (314)
(2) A second collection at the beginning of the fifth century :

* Nicaea (325) 8 Ancyra Neocaesarea
(4) * Gangra (340?)

(3) A third collection later than the former:
Nicaea Ancyra Neocaesarea * Gangra
(5) * Antioch (341)

3. In this enumeration the number on the left side denotes the number of .Councils 

comprising the collection; the asterisk indicates the councils which constitute a 

new cdlection. Note: The Council (Fourth Oecumenical) of Chalcedon in Bithynia 

(451) made use of this third collection which it called the “Code of Canons”. 

The Ancient Code of the Church, up to the Council of Chalcedon, was made tip of 

the’104 Canons of these five Councils.



196 History of Sources of Canon Law

The Council of Chalcedon did not give formal approbation to this 
collection, but is a witness to its existence and use in the Church of 
the Orient. The Council says: “We decree that the canons here 
tofore enacted by the Holy Fathers in every Synod are in force 
By these words a measure of authority is accorded to the precedin 
canonical legislation but the Council does not endow this legislation 
with its own authority.4 5 Thus Justinian could write (in Novella 131) 
“We receive the religious teachings of these four Synods (Nicaea 
Constantinople, Ephesus, Chalcedon) as Sacred Scripture and we 
observe the canons (either enacted or confirmed by them) as laws ” 
Christopher Justellus 6 is therefore in error when he asserts that the 
Code of Canons of the Universal Church which he gathered together 
from various documents under the title, Codex Canonum Ecclesiae 
universae a Concilio Chalcedonensi et Imperatore Justiniano confir
matus”, is a collection confirmed by the Council of Chalcedon and 
the Emperor Justinian.

4 Cf. 14 C. XXV, q. 1.
b Hefele-Leclercq II, p. 772.
6 Justeilus, Codex Canonum Ecclesiae antiquae, Paris, 1610.
t Cf. R. Ritter von Scherer, Handbuch des Kirchenrechtes, 1,196, Gratz, 1886-1898.
e Cf.Fr. .Maassen,. Geschichte der Quellen und Literatur des canonischen Beohtes

im Abend'lande, I, 9«, Gratz, 1870. . . ,
#p at H Ballerini, De Antiquis tum editis tum ineditis collectionibus et • 

toribus canonum ad Gratianum usque, in an appendix to “Opera Leoma Magni.
Migne, P. L., t. 5.

(b) In the second period after the Council of Chalcedon, in the 
second half7 of the fifth century there were added to the collection 
the canons of the Council of Laodicea, I Constantinople, and Chal
cedon. It was at a later period that the canons of the Councils of 
Chalcedon and Constantinople were received into the collection; and 
in some codes the last canons of this collection are taken from Con
stantinople and Chalcedon, and not, therefore, in the order of their 
enactment. Canon 27 of Chalcedon is placed first, then canon 3 of 
Constantinople, then canon 28 of Chalcedon, possibly because of the 
relation which these canons (third of Constantinople and twenty
eighth of Chalcedon) bore to the primacy of honor of the Patriarch 
of Constantinople.8 The canons of at least seven Councils before the 
end of the fifth century formed a single collection with the canons 
numbered consecutively. From the diversity of the Latin versions 
that appeared at that time the Ballerini brothers acknowledge three 
recensions of the Greek collection, which were summarized thus:
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Ancyra Nicaea Nicaea
Neocaesarea Ancyra Ancyra
Nicaea Neocaesarea Neocaesarea
Gangra Gangra Gangra
Antioch Antioch Antioch

*Chalcedon (451) * Laodicea (380?) Constantinople I
(7) *Constantiriople (381) (7) Constantinople I (8) Chalcedon.

From the first group originated the Versio Latina Prisca10 or 
Itala; from the second group the Versio Dionysii Exigui, which he 
calls 11 the Greek Authority”; from the third group the Versio His
pana (fifth century). Of this, however, there is no certain proof. 
It is a moot question whether the Latin versions are each from a 
single code or several codes. The diversity in the Greek codes could 
have been purely accidental, caused by the omission, in one or an
other, of certain conciliar canons. And so, despite accidental differ
ences, it would seem that there was a single collection which is to be 
considered as the source or beginning of all collections, and from 
which legislation for the entire Church received its formation.11

10 So called from the words, priscae translationis, of the preface to the collection 
of Dionysius Exiguus.

11 Cardinal Gasparri hints this in the Preface to the Code.

12 See above, No. 6, par. 2, p. 151.

(c) In the third period (from 500 to 550 A. D.) there were added 
to the existing collections, as John the Scholastic witnesses, canons 
of the Councils of Ephesus and Laodicea, so that the entire collection 
contained the following canons:

85 Canons of the Apostles 25 Canons of Antioch
20 44 Nicaea 59 “ 44 Laodicea
25 “ Ancyra 6 “ 44 Constantinople
14 4 4 Neocaesarea 8 “ 44 Ephesus
21 “ 4 4 Laodicea 27 “ 44 Chalcedon.
20 44 Gangra

22.—The Trullan and Nicene Collections. We have seen above 
that the second epoch is marked by systematic collections, which do 
not concern us just now. In the third epoch two collections in par
ticular are worthy of mention, namely, the Trullan and the Nicene.

(a) Trullan Collection. We have already treated of the Trullan 
Council.12 It is sufficient to say here that, though regarded by the
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Greeks as oecumenical, it was never recognized in the West. The 
Latins called it “The Erratic Synod”. Despite the tact that it issued 
no new collection of laws, it enumerated the canons that were to be 
observed; and this recension after the close of the Council became 
the basis of a collection that flourished up to the time of the II Nicene 
Council (797). ‘ -

This Trullan Collection contains: eighty-five Canons of the Apos
tles ; and nine Councils, in accordance with the preceding collection, 
Nicaea, Ancyra, Neocaesarea, Gangra, Antioch, Laodicea, Constan
tinople, Ephesus, Chalcedon;13 one hundred and thirty-three African 
canons from the XVII Council of Carthage (419), which served as a 
Code in the African Church;14 the Canons of a certain Council of 
Constantinople celebrated in 394 under the Patriarch Nectarius; de
cisions taken from the twelve Oriental Fathers; a canon attributed 
to Saint Cyprian on re-baptizing those who have entered the Church 
from heresy; one hundred and two canons enacted in this Trullan 
Council. These canons gave the name “Trullan” to this Collection, 
which is the most noteworthy and fundamental in the Greek Church, 
both by reason of its laws and the fact that the Nicene and Photian 
Collections were formed from it.

Note here a remarkable innovation. Up to this time the collections 
have been conciliar. Now they are mixed. To the canons are added 
decisions of the Fathers, thus introducing a new source of law and 
attributing to the Greek Fathers, at least implicitly, an authority 
similar to that of jurists in civil law. In fact the Trullan Collec
tion—following the example of Valentinian and Justinian in regard to 
the jurists—indicated the twelve Fathers to be followed as authorities.

The twelve are: (1) St. Dionysius of Alexandria (d. 265), from whose 
Epistola canonica ad Basilidem episcopum four canons were taken 
into this collection; (2) St. Gregory Thaumaturgus (d. 270-275), from 
whose writings eleven or twelve canons are taken, of which number 
only ten are genuine;15 (3) St. Peter of Alexandria (d. 311), from 
whose writings fifteen canons are taken; (4) St. Athanasius (d. 373), 
three of whose epistles are taken; (5) St. Basil the Great, from whose

is The Council of Sardica was excluded because of its canons, 3-5, which ad
mitted the appeal to the R-oman Pontiff and so were displeasing to the Greeks.

i* There is indeed in these canons mention of appeal to the Roman Pontiff; and 
his right in the matter is not denied but is simply called inopportune. The African 
Fathers prohibited any appeal “across the ocean” because, said they, the Holy 
Father at such a distance cannot be properly informed as to African affairs.

is Cf. Pitra, I, 562-66.
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Writings ninety-two canons are taken; (6) Timothy of Alexandria (d. 
386), from whose responses eighteen canons were received into this 
collection; (7) St. Gregory of Nazianzen (d. 389), from whose writ
ings is received the list of books of the Old and New Testament; (8) 
St. Amphilochius,16 Bishop of Iconium, whose epistle on the canonical 
books of Sacred Scripture is taken; (9) St. Gregory of Nyssa (d. 395), 
whose canonical epistle on penitential discipline is taken; (10) Theo
philus of Alexandria (d. 412), from whose writings fourteen canons 
are taken; (11) St. Cyril of Alexandria (d. 244), who contributed 
fifty-seven canons to the collection; (12) Gennadius of Constantinople 
(d. 471), who summoned the Bishops to the synod in which the Epis
tola de Simonia was composed. This letter was taken into this col
lection.17 Six of these Fathers, therefore, were Bishops or Patriarchs 
of Alexandria.

(b) The Niceyie Collection. This was composed after the II Coun
cil of Nicaea, which was oecumenical. It is the Trullan Collection 
with the addition of twenty-two canons of the II Council of Nicaea, 
with a change in the order of Councils, for after the eighty-five 
Canons of the Apostles there are placed the six (Ecumenical Councils, 
Nicaea, Constantinople, Ephesus, Chalcedon, II in Trullo, II Nieene; 
followed by the particular Councils, and the opinions of the Fathers, 
with some changes.

II. Greek Systematic Collections
23.—Two Greek systematic collections in particular are quoted, 

namely, the Collection of the Year 535 (by an unknown author) and 
the Collection of John the Scholastic, (a) The Collection of the Year 
535, referred to by John the Scholastic, is no longer extant. It con
sisted of sixty titles and an appendix of twenty-one Imperial Consti
tutions. The appendix with the addition of other imperial laws 
survives and is known as the Collection of Twenty-Five Chapters}9

io We may further note that the three Canonical Epistles of St. Basil to 

Amphilochius are of great importance because they form a special codification, 

as it were, on Penance, in eighty-four canons (cf. Migne, P. G., vol. 32; and Mansi, 

Vol. Ill, pp. 1183-1260). This is also true of The Longer Monastic Bules and The 
Shorter Monastic Rules. The so-called Canonical Epistles have been assailed as 
spurious by Molkenbuhr and others, but are almost certainly genuine (cf. Pitra,
I, p. 613).

it Gennadius is called Germanus in c. 7, Dist. XVI. Cf. Correct. Rom. and the 
notes in Richter-Friedberg (1922), col. 44, v. 1.

io The Collection was edited by G. Voellus and H. JusteUus, Bibliotheca luris 
Canonici, II, pp. 499-602. Cf. V. N. Benesevic, Collectio quinquaginta titulorum 
et aliae collectiones Johannis Scholastici, Petersburg, 1914 (written in Russian);
J. B. Pitra, luris Ecclesiastici Graecorum Historia, IT, pp. 375 sqq.
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(b) The Collection of John the Scholastic. John was an advocate 
at Antioch and was called “Scholastic” (from the Greek ax^haartKo^ 
from <rx<oXg, leisure) because he belonged to the class of advocates 
or men of leisure. He was sent from Antioch to Constantinople as a 
deputy to the Emperor Justinian, and succeeded to that Patriarchal 
See (564-578), under the name of John III, on the expulsion of Euty- 
chius. About the year 550, he made at Constantinople a collection 
of laws in fifty titles in imitation of the fifty books of the Pandects 
of Justinian. Their order is: On Patriarchs, Metropolitans, Bishops, 
Clerics in general, chor-bishops, priests, deacons, deaconesses, minor 
clerics, morals of ecclesiastics, abstinence and fasting, monks, cate
chumens and neophytes, heretics and Jews, penitents, crimes, eccle
siastical goods and offerings, attendance at divine services, synods, and 
feasts. This order approaches that of the pseudo-Apostolic Collec
tions and may be due to their influence. John made use of the 
chronological collection then existing but added sixty-eight canons 
based on the second and third canonical epistles of Saint Basil. This 
adoption of canons from the Fathers was something entirely new at 
the time. This was done, however, on a vastly larger scale in the 
Trullan Collection, as we have seen. After he had obtained, by favor 
of the Emperor, the See of Constantinople, John issued a new and 
enlarged edition of his collection. To this, after the Emperor’s death 
he added a compendium of the Emperor’s “Novellae”. This com
pendium, as a separate collection, has come down to us as the Collec
tion of the Eighty-seven Chapters.

III. Nomocanons
24.—Nomocanons is a term applied to collections of ecclesiastical 

legislation taken from both civil (vo/xos) and canon («avo»/) laws. 
Here we have a new type of collection in addition to the conciliar 
and mixed collections treated of above. The Emperor, who called* 
himself, as we have seen, “Bishop-externe”, wished to be regarded 
as both legislator and judge in Church matters.  This he did not 
regard in its true light as an invasion of Church rights (as later his
tory all too frequently shows such unwarranted lay interference) 
but as the action of a lawfully constituted legislator.

10

In like manner the Emperor Theodosius II in Books III, IX and- 
XV of his Code (year 438) treats of religious matters exclusively.20

io See above, No. 7, p. 153.
20 Cf.* Bonfante, Storia del Diritto Romano, Milan, 1903, p. 332.
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So also does Justinian in his Code (534), especially in Books I and 
IV, some of whose canons are called for this reason “most sacred”. 
In a more complete manner the “Sirmondian Constitutions” (425- 
438?), which include eighteen Imperial Constitutions of the years 331 
to 425, treat of ecclesiastical affairs. This collection, however, orig
inated in the West, probably in the south of France, and takes its 
name from its first editor, Sirmond (1631).

Justinian gave great impetus to these collections by his “Compila
tions” (529-534). Accordingly, in the Sixth century several collec
tions of this nature appeared. In addition to the “Collection of 
Twenty-Five Chapters” (by the author of the canonical collection in 
sixty titles, A. D. 535), and the “Collection of Eighty-Seven Chap
ters”, of which we have already spoken, there appeared the “Col
lection of Twenty-Seven Chapters”, taken from the “Novellae” and 
attributed to John the Scholastic, and the “Tripartite Collection” at 
the close of the sixth century. This last-named Collection was later 
augmented by the four “Novellae” of Heraclius II (610-640).

This Tripartite Collection can be called systematic by reason of its 
three-fold division and especially because of the subdivision of its 
Part III into three very complete titles (a) on Bishops, ecclesiastics, 
monks and monasteries; (b) on ecclesiastical affairs and titles; (c) 
on heretics, Jews and Samaritans. This division may be compared to 
the modern canonical division: On Persons, On Things, On Crimes.

These collections are exclusively ecclesiastical-imperial and in prac
tice are merely a subsidiary to canonical collections. They were, 
however, from the beginning joined to canonical collections strictly 
so called, and so form the first Nomoeanons. For example, the first 
Nomocanon was formed by uniting the “Collection of the Year 535” 
with the “Collection of the Twenty-Seven Chapters”; the second 
by uniting the two collections of John the Scholastic, namely, the 
canonical collection of fifty titles, and the ecclesiastical-imperial col
lection of eighty-seven chapters.21

2i Cf. G. Voellua and H. Jus tellus, Bibliotheca luris Canonici, II, pp. 603 sqq.; 
J. B. Pitra, op. ctt., II, pp. 416-420.

In the above two nomoeanons the imperial and ecclesiastical sources 
are placed side by side, but are not combined; hence the perfect and 
classic Nomocanon was not yet formed. Such a perfect example is 
found in the “Collection in XIV Titles”, drawn up at the time of 
Heraclius (610-640) by an unknown author, and later revised by 
Photius (c. 883).
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The titles of this Nomocanon may be thus summarized: 1. On th 
ology and the orthodox faith (in imitation of Justinian’s Code) 
canons, ordinations, Patriarchs, Bishops, priests, deacons, deaconesses*
2. On sacred places and their furnishings; 3. on liturgical assemblies* 
on communion, and ministers; 4. on the imitation of Christ and * 
catechumens and neophytes; 5. on the proper behavior in liturgic^ 
assemblies; 6. on offerings; 7. on sacred seasons; 8. on journeys of 
Bishops, the duty of hospitality, the relations between Churches- 9 
on procedure against Bishops and priests, on penal law for eecle 
siastics; 10. on the administration of ecclesiastical goods; 11 on 
monks and monasteries; 12. on heretics, Jews and infidels; 13, on 
the laity and their crimes; 14. on common and, especially, moral 
duties. This is obviously a logical and reasonable division of canons 
Some, reasonably enough, see in this mixture of ecclesiastical and 
imperial laws, the first seeds of the Oriental Schism.

IV. The Collection of Photius

25.—Photius of Constantinople (c. 815-897), principal author of 
the great schism between the East and the West, was born at Con
stantinople at a date not certainly known. He was a very learned 
man, but at the same time extremely ambitious and unscrupulous. 
He was also carried away by an intense hatred of Rome.  As re
gards our present purpose we first take note of him in the year 859 
when he convoked a synod in Sancta Sophia to legitimatize his very 
doubtful election to the Patriarchate of Constantinople. As the 
synod could not complete its affairs in that year, it was dissolved 
and re-convened after two years. Hence, it is called the “First- 
second Synod” and is usually dated 861. It enacted seventeen 
canons.

22

In 867, Theodora’s son Michael III, known as “Michael the 
Drunken”, was murdered and Basil I (the Macedonian 867-886) 
seized his place as Emperor, restored St. Ignatius to his See at Con
stantinople and banished Photius. Saint Ignatius, the son of the 
Emperor Michael I, had succeeded Methodius as Patriarch of Con
stantinople in 846. Thereupon, at the authorization and command 
of the Pope, Adrian II (867-872), there was convoked at Constan
tinople in 869 the VIII (Ecumenical Council, which enacted twenty
seven canons.

22 See Fortescue, The Orthodox Eastern Church, London, 1907.
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Upon the death of Saint Ignatius, Photius, past-master in fraud 
and flattery, was again permitted to occupy the See of Constanti
nople. In 879, he convoked another council in which the decrees of 
the VIII (Ecumenical Council were approved and three new canons 
enacted. It is worthy of note that for Photius the authority of the 
Councils was supreme, and that he had recourse to them as to an 
infallible rule of faith. This unfortunate man was finally ejected 
from his See by the Emperor Leo IV (886-912) and sent to a monas
tery, where he died, in 897.

In the year 883, as we surmise from its Preface, a new recension 
of ecclesiastical laws was made. This is commonly ascribed to Pho
tius. It is not certain, however, whether Photius or another cleric 
of the time was the author. The first to attribute this collection to 
Photius was Balsamon;28 earlier documents do not mention this. 
Substantially, the collection contains nothing new, but is rather a 
new recension of two previous collections which, some say, Photius 
united and completed. Others say that the two collections had been 
joined into one before Photius’ time.

23 The Scholia of Balsamon with the notes of Zonara and Aristeni are found in 

P. G., t. 137-138. Cf. G. Voellus and H. Jusrtellus, o. c., II, pp. 1219-1361.

24 It should be called Synagoge, from awa^yy “ things collected.”

25 The first part of the Photian Collection is given in Migne, Patr. Graeca, 
CXXXVIII; and the second part in CIV.

This Photian Collection consists of two parts. The first part is 
called Syntagma (crvrraypa “an ordered thing”);23 24 it is chronolog
ical and contains almost all enactments of the Trullan Collection 
(except St. Cyprian’s canon on the baptism of heretics), with the 
addition of the twenty-two canons of the II Nicene-Council (787) 
and the twenty canons of the two Councils celebrated by Photius. 
The second part, a true Syntagma, is called Nomocanon. It is in 
reality the Nomocanon composed at the time of Heraclius (610-640) 
in fourteen titles augmented by Photius.25 For some time after the 
death of its author the “Photian Collection” was forgotten; but in 
the tenth century, like all his works, it obtained great repute and 
was widely commentated upon and synopsized.

After the death of Photius the Greek Church produced no new 
collections. In fact all the Oriental Churches deriving from Con
stantinople take their legislation to a greater or less degree from the 
“Photian Collection”, or the “Collection of the Schismatic Oriental 



204 History of Sources of Canon Law

Church”.26 27 28 The schism became wider and deeper in the elev 
century under Michael Cerularius, Patriarch of Constantino ) 
Cardinal Humbert was sent to Constantinople as Legate by Pope St* 
Leo IX (1049-1054) in an endeavor to restore peace. His mission 
failed, owing to the obstinacy of the Patriarch; and he departed 
after placing on the altar of Sancta Sophia the document 
municating Cerularius. This was done on 14 July, 1054 in the 
presence of both clergy and laity. The schism was then complete 
Thereupon the Greek law, since it was schismatic, was devoid of life* 
The Oriental non-Catholic falls into three classes, Photian, Mono^ 
physite, Nestorian.

26 Concerning the author of the Greek Schism see the illustrious work of Cardinal 
Hergenroether, Photius, t. 1, pp. 296 ff.

27 Cf. Bessarione, III, p. 254 (1898).
28 For the law of the Oriental Catholic Church, cf. our commentary on Canon 1 

of the Code of Canon Law, pp. 446 ff.

The Popes have labored diligently to recall the Orientals to unity 
especially in the Councils of II Lyons (1274) and Florence (1441)* 
but without avail.

In the year 1800, there was edited at Leipsic by Breitkopf and 
Hartel a folio edition of the canons in use in the Greek schismatic 
Church. The work was done by the monks, Agapius and Nicodemus 
Hagiorites, at the command of Neophytus VIII, Patriarch of Con
stantinople. It was composed in vernacular Greek and was later 
revised and corrected by many theologians under the direction of 
Theodorite, monk of Mt. Athos. It consists of canons from the Pho
tian collection with commentaries and was known, following the 
ancient custom for books of existent laws, as the “Rudder” (6r. 
TnySaAiov, Lat. gxibernaculum). There was a second edition published 
at Athens in 1841 with the revision of Constantine Gharpollas. A 
third corrected edition in quarto was issued in 1864 on the island of 
Zante in the Ionic Sea by Sergius X. Raphtane.

According to the Manual of Greek ecclesiastical law of A. Christo- 
dulos, the present Greek law 27 consists of 744 canons, 190 of which 
are from (Ecumenical Councils; 407 are Apostolic, the decrees of 
particular councils and the two councils of Photius; and 147 are 
from the Fathers.28
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IV
THE SCIENCE OF CANON LAW IN THE GREEK CHURCH, 

ESPECIALLY AFTER PHOTIUS

26.— (a) The Period of. Greek Collections of ecclesiastical law 
may be said to have come to an end in the first third of the seventh 
century. The period from about 535 to 638 was one of fruitfulness 
both in canon law and Byzantine civil law. After that there is noth
ing of special note. To existent collections are merely added the 
canons of subsequent (Ecumenical Councils (and this was in great 
part the work of Photius in his collection).

True, there were, especially in the time of the Byzantine Renais
sance, from the eleventh to the thirteenth centuries, learned men who 
treated of law, but rather as annotators, commentators, abbreviators— 
all of whom correspond to our decretalists.

(b) The more famous commentators were: Theodore Prodromus 2“ 
(at the end of the eighth century); John Zonaras (c. 1120), who 
wrote a commentary on the first part of the Photian Collection, re
garding for the most part its grammatical meaning; Alexis Aris- 
tenes  (c. 1160); Theodore Balsamon (c. 1170), chief of the Byzan
tine canonists. He wrote commentaries upon the entire Photian cel- 
lection not merely on the grammatical meaning but also the legal 
force of the canons. His principal aim was to put the canons in 
agreement with the civil laws and to solve the difficulties that this 
attempt created. All these commented upon the Canons of the 
Apostles, the Councils, and the canonical epistles of the Fathers.81

30

(c) Abbreviators.
Simon Logoleta Metaphrastes82 (tenth century); Aristenes (c. 

1160); Constantine Harmenopulos83 (c. 1350); Matthew Blastaris84 
(c. 1335), who composed a Syntagma in alphabetical order for use in

20 Concerning Theodore Prodromus, cf. J. B. Pitra, op. cit, n, pp. 4S6-432. 

Prodromus’ commentary has not been published.

so The synopsis of canons made by Alexis Aristenes is found in Migne, P. G.t 
t. 133, pp. 63-113. Cf. G. Voellus and H. Justellus, op. cit., H, pp. 673-709.

si Cf. Migne, P. G.f 1. c.

82 The Epitome of Simon Logoleta can be found in Migne, P. G., t. 114, pp. 

235-291. Cf. G. Voellus and H. Justellus, Bibliotheca luris Canonici, II, pp. 710-748.

88 Constantini Eermanopoulau epitome divinorum sacrorumque canonum is in 

Migne, P. G.t t. 150, pp. 45 sq.

84 2tatthaei Blastaris Syntagma, is in Migne, P. G.t t. 144, pp. 959-1400 and 
t. 145, pp. 9-211.



206 History of Sources of Canon Law

court. It has twenty-three titles in accordance with the letters of the 
Greek alphabet, except a>. This synopsis was widely used and is still 
reckoned, with the Photian collection as annotated by Theodore Bal 
samon, amongst the chief sources of Oriental law.

V

COLLECTIONS OF CANON LAW AMONG VARIOUS ORIENTAL CHURCHES

27.—In the Oriental Churches the development of collections was 
much the same as in the Greek Church and upon the same founda
tion, the “Ancient Code”.

(a) In Russia, in addition to many versions or translations one 
special manual had great weight, the “Nomocanon” published in 
Kiev in 1620 and the “Kormczaia Kniga” {rudder) of the Musco
vite Patriarch Micone, in the year 1650. In addition—and this is 
true of'almost all Oriental States—there exist “Ecclesiastical Regu
lations or Statutes” which determine the hierarchy, the power of the 
Church and its relations with the State. In Russia these regulations 
were given in 1721, by Peter the Great (1689-1727).

(b) The Nestorian Church, in addition to a version of the “An
cient Code”, has an official collection, composed at the end of the 
eighth century, of the canons of the synods of the Patriarchs of 
Seleucia.

(c) The Monophysite Church has for its principal collection the 
“Nomocanon” of Gregory Barhebraeus (Abu’l or Farag, d. 1286). 
The original is in Syriac but now there exists an Arabic version.

(d) In the Maronite Church, there is the “Nomocanon” of the 
Metropolitan David (c. 1060), originally written in Syriac, and later 
translated into Arabic.

(e) In Egypt, there are various “Nomocanons” for the Coptic 
Church, the first being the work, of Abu Sulh Yunus in the ninth 
century; and another by Michael of Tamiath in the twelfth century; 
and others.

(f) In Ethiopia, there is the “Synodos”, a collection containing 
the Apostolic Canons in the Ethiopic language; and the “Abtelis”, 
another collection of Canons attributed to the Apostles. It was com
posed before the fifteenth century; there is also a “Nomocanon 
with the title Fetha Nagast, i. e., the Kings’ Judgment.

It is quite clear, then, that ecclesiastical legislation in the Onenta 
Churches is devoid of independence. On the contrary, it is o en 
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joined with civil legislation, depends upon it, and exhibits its char
acter, and has no real life of its own.35

as Cf. Codificazione Canonica Orientale, Fonti. Fascieolo 1 et seqq., Tipografia 
Poliglotta Vaticana, Borne, years 1930 ff.

Fasc. I et II, Diritto Nuovo, 1550-1902.
Fasc. Ill, Disciplina Antiochena—Siri-Nomocanone di Bar-Hebreo.

Fasc. IV—Droit Ancien—Synodes Orient.

Fasc. V et VI—Etiopi.
Fasc. VII—Armeni saec. IV-XVII.
Fasc. VIII—Studi storici. This volume is very important since it adds 

to the knowledge of canon law in the different oriental 

rites or ecclesiastical disciplines.

Fasc. IX—Disciplina Generale antica saec. II-IX.
Fasc. X—Eumeni.
Fasc. XI—Ruteni.
Fasc. XII—Maroniti.
Fasc. XIII—Maroniti. Diritto dei Religiosi.
Fasc. XIV—Maroniti. Diritto non approvato.
Fasc. XV—Mclchiti. Diritto particolare.
Fasc. XVI—Melchiti. Diritto non approvato.

For the Oriental Churches see Joseph Simon Assemani, Biblioteca Orientalis 
(Rome, 1719-1728) and re-edited by A. Mai, Scriptorum Veterum Nova Collectio, 
1838, t. X; Joseph Papp-Szilagiy, Enchiridion luris Ecclesiae Orientalis Catholicae, 
Magno-Varadini, 1862, 1880. See also above, footnote 2, p. 194. For the present 

state of the Oriental Schismatics see The Separated Eastern Churches by Rev. 
Pere Janin, translated by Canon P. Boylan, M.A. (Herder, 1934).



CHAPTER VII

Ancient Latin Collections

I
28.—The General Characteristics and Origin of the Ancient 

Latin Collections. We have already said that the first period of 
collections in the Latin Church extends to the middle of the twelfth 
century and that this period may be considered as divided into two 
parts, namely, from the beginning to the middle of the ninth century; 
and from the ninth century to the twelfth. When speaking of col
lections in general we must assign to this period the pseudo-Apostolic 
collections. Collections properly so called begin with the fourth 
century. Let us examine the period extending from the fourth to the 
ninth century, when the several nations form each its own collection.

1

It is true that a Roman origin is to be given to the Canons of 
Hippolytus, at the beginning of the third century; but this collection 
was drawn up in Greek and had a wider diffusion and influence in 
the East than in the West.

(a) The beginnings. These were, as usual, imperfect. The prin
cipal cause of this lack of perfection was the meagre knowledge of 
those times. Before the Council of Nicaea (325), the Latin Church

iBibliography of these collections: cf. F. Maassen, Geschichte der Quellen und 
Literatur des canonischen Hechts, Gratz, 1870; Hefele, op. cit.; Schulte, Geschichte 
der Quellen und Literatur des canonischen Hechts, Stuttgart, 1875-1880; Tardif, 
Histoire des sources du droit canonique, Paris, 1887; Scherer, Handbuch des 
Kirchenrechts, Gratz, 1186; Saegmiiller, Lehrbuch des Katholischen Kirchenrechts, 
Freiburg Br., 1909; Turner, Monumenta iuris antiquissimi. Canonum et conciliorum 
graecorum interpretationes latinae, Oxford, 1899-1904; Galante, Fontes iuris 
canonici selecti, Innsbruck, 1906; Maroto, institutiones luris Canonici, Madrid, 
1918; Bernareggi, Met odi e sistemi delle antiche collezioni e dei nuovo Codice di 
diritto canonico, 1920; Wordsworth, St. Hippolytus and the Church of Home in the 
Early Part of the Third Century, London, 1853 (2nd ed., 1880) ; Lightfoot, The 
Apostolic Fathers, London, 1890; F. Maassen: Bibliotheca latina iuris canonici 
manuscripta. Die Canonen-sammlungen vor Pseudo-I sidor, in ° Sitzungsberichte 
der K. Academic, Phil.-histor. Classe,0 t. 53, Wien, 1866, pp. 373-391; t. 54, 
Wien, 1867, pp. 757-290; T. F. Schulte, Iter Gallicum, t. 59, Wien, 1868, pp. 355 sq.; 
P. et H. Ballerini, Be antiquis collectionibus et collectionibus canonwn usque ad 
Gratianum: P. L., t. 56, pp. 11-354; A. Gallandius, De vetustis canonum collec
tionibus dissertationum sylloge (De Marea, Constant, Berardi, P. et H. Ballerini), 
Mainz, 1790; M. Manitius, Geschichte der lateinischen Literatur des Mittelalters. 
(Handbuch der Klassischen Altertums-Wissenschaft, IX, II, Miinchen, 1911-1923.)

(208)
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derived its law, to a greater or less degree, from Scripture and Tra
dition. True indeed, as we have seen, occasional instructions and 
pronouncements of the Roman Pontiffs are found; but, since many 
of these were lost during the ruthless persecutions of Diocletian (284- 
305) and of his associates in the Empire from the year 303, it is 
impossible for us to estimate properly the importance of these docu
ments.

(b) Oriental Collections translated into Latin. Later, the Church 
derived her canons and conciliar collections from the Orient; and 
this was natural enough because the more famous Councils were held 
in the Orient and the first collections were drawn up there. Hence, 
the first Latin collections were translations from the Greek, owing to 
special circumstances that prevailed. Greek was the language of the 
Latin Church up to the time of Constantine, and Greek writings and 
canons in the original were well known in the West. This knowledge 
of Greek did not continue, especially after the middle of the fifth 
century. In such fashion were the canons of Nicaea received in the 
West. To them were later added the canons of the Council of Sar- 
dica, drawn up in the Greek and Latin at the Council itself.

(c) Local Latin Collections of a mixed character. Together with 
collections deriving from the Orient and attaining a certain univer
sality, there appear in the West certain local collections, written ex
clusively in Latin. They consist of canons of local councils celebrated 
in the West, and Decretals of Roman Pontiffs. These first beginnings 
in Latin together with the Oriental canons form the mixed collections. 
The Decretals contained in these collections were, unlike the decrees 
of local councils, admitted to be of universal authority. However, 
the collections of canons of local councils are a distinguishing mark 
of this period, for the fall of the Roman Empire (476 A. D.) and the 
consequent civil disorders gave rise to, if I may so speak, a certain 
autonomy in individual Churches; hence, also, the necessity of local 
legislation for various local needs.

(d) More general collections under the Carlovingian rulers. Under 
the Carlovingian Empire (the Holy Roman Empire) the Latin 
Church could not fail to make use of that widely-spread civil organ
ization for strengthening her external and her legislative unity. The 
collections of the time are, accordingly, more universal, both in 
material and character. Since intellectual pursuits in the seventh 
and the eighth centuries were neglected, we find the chronological 
collections more numerous than the systematic, owing to the greater
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difficulty of the.latter. All the collections of this period were n * 
in character, approved, that is, by use or practice and not by autli 
tic declaration of the Church. This is true even when a collectio 
said to contain “the common law” (jus commune).2 18

The following are the classes of ancient Latin Collections

(a) Local Collections: such as a “Summary of the Canons of the 
Council of Hippo” (393, but edited at Carthage in 397); the “Stat* 
utes of the African Council” (419):

(b) Translations of the Ancient Code. The collection of common 
law becomes in the West also the “Ancient Code”, of which there 
were many Latin versions. It is very difficult to trace the evolution 
of these translations. Many of them, while varying in time and place 
were later united under one head. There are well-known examples 
of such combinations: the “Hispana”, not drawn up at one time but 
on fouT different occasions; the “Prisca”, drawn up on three dif
ferent occasions; the “Theatine Code”.  These three possibly repre
sent a primitive Roman collection. Finally, there is the “Collection 
of Canons of Dionysius Exiguus” (Denys, the Little, died before 
555). Dionysius (probably at Rome) made a translation of the Greek 
Canons (in number 213) to which he added the “Fifty Canons of 
the Apostles” and 138 “Canons of African Councils”. This is a 
splendid version and in a sense a revision of the “Ancient Code” 
of the Greeks:

3

(c) Collections of Decretals. We have already noted that the true 
Latin collections, which originated in the West, added to local canons 
Decretals of the Roman Pontiffs. These Decretals were rightly held 
in the highest esteem in the West, because of the authority of the 
Roman Pontiff. They enjoyed the same authority in ecclesiastical 
matters as the “Constitutions of Princes” in Roman law. No collec
tion was considered complete without these “Decretal Letters . 
Consequently, purely conciliar collections are rather rare in the West. 
In fact when translations of Greek conciliar collections appeared in 
the West, the Latins were not slow to prepare collections that were 
purely Decretal  in character. Chief among these is the “Collection 
of Dionysius Exiguus”, which contains thirty-eight Decretals:

4

2 There are examples in the Church of official recognition of local collections.
a It is called Theatine because found in manuscript form at Theate or Chieti.
4 Such collections began possibly in the middle of the fifth Con-

Duchesne, La Premiere Collection Romaine des Decretales in Atu 
gresso di Arch. Cristiana,” Rome, April, 1900 and Rome, 190-.
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(d) Mixed Collections. The above-mentioned Decretal collections 
prepared the way for mixed collections, composed of canons and 
Decretals. Such was the collection of Dionysius, made up of the first 
and second collections of the same author. Such also were the “Bre
viatio Canonum” of Fulgentius Ferrandus  and the “Concordia 
Cresconii”.

5
6

5 It was compiled about the year 546 by Fulgentius, a deacon of Carthage and 

a disciple of St. Fulgentius of Ruspe.

o Cresconius seems to have been an African Bishop. He made his collection 

about the year 690. He used the collection of Dionysius Exiguus but does not 

give the canons in full, but re-arranged to suit the titles. This gave rise to the 

name Concordia.
7 C. H. Turner, 'Ecclesiae Occidentalis monumenta iuris antiquissima—Canonum 

et conciliorum graecorum interpretationes latinae, tt. 1-3, Oxford, 1899-1913; the 

same, Chapters in the History of Latin Mss. The Mss. of councils, in “ Journal 
of Theological Studies, ’* t. 1, 1900, pp. 435-441; t. 2, 1901, pp. 266-273; t. 4, 1903, 

pp. 426-434; J. Hefele-H. Leclercq, Histoire des Concites, tt. 1-4, Paris, 1903 sq.; 

F. Maassen, Geschichte der Quellen, pp. 8-480. Cf. H. T. Bruns, Canones Apos
tolorum et Conciliorum saeculorum IV-VII, Berlin, 1939; P. Lauchert, Die Kanones 
der wichtigsten altkirchlichen Concilien, Freiburg, 1896.

8 Cf. J. Hefele-H. Leclercq, op. cit., “Le diverses redactions du Concile de Nic£e 
dans les collections Occidentales,’’ I, pp. 1139-1176.

9 Cf. Hefele-Leclercq, op. cit., 1907, tom. 1°, p. 504.

II
THE ANCIENT LATIN COLLECTIONS CONSIDERED INDIVIDUALLY

29.—(a) The Canons of Nicaea and Sardica.7 After the close of 
the Council of Nicaea its canons began to be translated into Latin 
together with those of Sardica (343?), which was considered in Rome 
at least, as a continuation of the Council of Nicaea. In fact Pope 
St. Innocent I (402-417), in his letter to the Synod of Toledo, urges 
the observance of the Nicene decrees and adduces examples from the 
Council of Sardica. From the union of the canons of Nicaea and 
Sardica was formed the first Collection of law in the West.8 9

The African Church received the decrees of Nicaea from Caecili
anus, Bishop of Carthage, one of the Fathers of the Council. It 
enacted local discipline in its own Councils. It did not receive the 
canons of Sardica. We know that when Apiarius, a priest of Sicca, 
appealed to the Roman See, Pope St. Zosimus (417-418) notified the 
African prelates that such appeal was approved by Nicaea, referring 
to Sardica, which the Pontiff considered one with Nicaea.® The 
African Fathers in reply to the Pope stated that they did not find 
such a law in the canons of Nicaea.
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It is a moot question whether the Latin Church before the i time of 

Dionysius Exiguus (about 500) acknowledged canons other than those 
mentioned. The Ballerini brothers and Bouix take the negative side, 
alleging the dictum of Pope St. Innocent I (402-417) when quoting 
the Nicene-Sardica canons in the cause of St. John Chrysostom, “and 
these alone must the Church acknowledge and observe”;10 and. the 
same Pope, writing to Theophilus of Alexandria, says of this collec
tion, “the Roman Church recognizes no other canon”. 11 Maassen,12 
and after him nearly all authors, hold the contrary opinion on these 
grounds: (a) as the Ballerini brothers admit, the canons of the Coun
cils of Ancyra, Neocaesarea, Gangra, Antioch, Laodicea, Constan
tinople and Chalcedon were known in the Latin Church from the 
fifth century. Even before the time of Dionysius Exiguus two col
lections, the “Hispana” and the “Itala”, had been formed. From 
the sixth century the canons of those Councils were quoted as authori
tative by Western Councils, the Fathers and Ecclesiastical Writers; 
but it is hard to understand how canons at first rejected, afterwards 
became legal; (b) the Roman Pontiffs would be guilty of neglect if 
they had failed to provide for collections of the Oriental Councils, at 
least the Oecumenical Councils; (c) the words of Pope St. Innocent I 
must not be taken absolutely but in their context; otherwise that 
Pontiff would seem to deny legal authority to all councils save 
Nicaea. Accordingly, the enemies of St. John Chrysostom, invoking 
the fourth and twelfth canons of Antioch (341), deposed him in the 
year 403 in Synod. Upon appeal to the Roman Pontiff, Pope Inno
cent I rejected the deposition, along with two of the Antiochene 
canons. But these two canons alone were condemned, because en
acted by the Eusebians against St. Athanasius.

10 P. Constant and S. Mopinot: Epistolae Romanorum Pontificum a S. Clemente 
usque ad Innocentium III, t. 1, Paris, 1921, c. 800.

11 P. Constant and S. Mopinot, o.c., c. 789.
12 F. Maassen, Geschichte der Quellen und Literatur des canonischen Rechtes, 

pp. 65-70: cf. R. Scherer, Handb. des K. R., I, p. 198; J. Hefele-H. Leclercq, His- 
toire des Conciles, III, pp. 1158-1166.

30.—(b) The “Hispana” or “Isidoriana” (fifth century). This 
is the oldest translation of the Greek canons. It is called “Hispana” 
or “Hispanica” because for a long time it was supposed to have 
been translated in Spain; “Isidoriana” because taken into a collec
tion of that name. In the ninth century it was attributed to St. 
Isidore of Seville (d. 636), but without sufficient evidence. It had 
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two revisions. The first, at the beginning of the fifth century, was 
simply a second Greek collection of the fifth century before the 
Council of Chalcedon, and contained canons of Nicaea, Ancyra, Neo
caesarea, and Gangra; the second, drawn up after Chalcedon (451) , 
was of the same kind as the collections of the third class in the 
Orient before 13 the year 500, together with the canons of Sardica, 
Antioch, Laodicea, Constantinople, and Chalcedon.

31. — (c) The “Itala” or “Prisca” (fifth century) is a trans
lation of Oriental collections of the first class, of councils held after 
Chalcedon, and before the year 500, with the addition of the canons 
of Sardica. Afterwards, it contained canons of Ancyra, Neocaesarea, 
Nicaea, Sardica, Antioch, Chalcedon and Constantinople. It was 
called “Itala” because chiefly used in Italy; “Prisca” (Latin “first” 
or “ancient”) because it appears to be that ancient collection men
tioned by Dionysius Exiguus in his collection.14

Ill

African Collections

32. —(a) “Code of the Canons of the African Church.” This 
approaches the class of chronological collections, of which three others 
are known to us, though they are of minor importance. Prom the 
fourth century many councils were held in Africa. The custom was 
to read and confirm in each council the canons of preceding councils. 
Accordingly, there came into being collections local in character but 
of great moral authority. The XVII Council of Carthage (419),  
at which assisted Saint Augustine and the Pope’s Legates, approved 
105 older canons and added hew ones. This collection flourished for 
a long time in Africa and had no small part in the general legislation 
of the Church because received into the Dionysian and Trullan col
lections. It contains also the Nicene Canons but not those of Sar
dica. Whether the form which the African canons obtained in the 
Dionysian collection is the original or has been altered, is uncertain. 
Undoubtedly, the canons of this collection were later translated into 
Greek and received into Oriental collections. Christophorus Justellus

15

is F. Maassen, op, cit., I, pp. 71-87.

i* The Collectio Prisca was edited by G. Voellus er H. Justellus, Bibliotheca iuris 
canonici veteris, I, pp. 277-320; cf. Migne, P. L., t, 56, pp. 747 sq.; F. Maassen, 

o. c., pp. 87-100.

is It is commonly called the XVI Council of Carthage.
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edited both texts, Latin and Greek, under the title, ‘ * Codex ca 
Ecclesiae Africanae” (Code of Canons of the African ChurchLe* 
Dionysius gave to the collection the more modest title of “Canon 
Concilii Africani” (Canons of the Council of Africa).16 eS

33.—(b) The “Breviatio Canonum” of Fulgentius Ferrandus11 
Fulgentius, Deacon of Carthage, to facilitate the use of canons, drew 
up a methodical collection about the year 546, using Oriental and 
African canons but not the Canons of the Apostles or of Chalcedon 
Under seven titles he places 232 canons or brief legal sentences16 
This collection flourished in the African Church up to the twelfth 
century. The “Breviatio Canonum” and “Statuta Ecclesiae An
tiqua” are considered the first methodical collections. Fulgentius 
followed this order: On Bishops and things pertaining to Bishops 
(goods, household, etc.) ; on Chor-bishops, on Primates, on priests 
deacons, clerics in general, and especially the lector, exorcist, cantor: 
on councils; on penitents (and certain crimes); on non-Catholies; 
on the right to stand trial; on baptism; on liturgical times or periods; 
and on liturgical actions.

34.—(c) The Concordia canonum Cresconii. Towards the end of 
the seventh century Cresconius, probably an African bishop, com
piled a methodical collection based on that of Dionysius. He divided 
the work into 300 titles. Between the preface and text of his collec
tion the author inserted a “breviatio Canonum”, or resume of his 
work. This has been published separately and by some has been 
considered a distinct work, whereas it is merely a preamble. It is 
divided into 300 paragraphs'.18

The “Concordia canonum Cresconii” has another recension which 
contains also canons of Gallic Councils. In its new: form it is divided 
into 12 parts and 355 chapters. It adds to the “Concordia canonum 
Cresconii” the Councils of Arles I (314), and II (443-453), Agde 
(506), Orleans I, II, HI (511, 533, and 538 respectively), the “Sta
tuta Ecclesiae Antiqua”, and the “Epistola Gregorii I ad Augus
tinum” (601).20

16 As we have already seen, Caecilianus, Bishop of Carthage, assisted at the 
Council of Nicaea.

it It ia sometimes called Indiculus Canonum Fulgentii Ferrandi.
is Cf. G. Voellus et H. Justellus, op. cit., I, pp. 448-455; Migne, P. L, t. 67, 

pp. 949-962; F. Maassen, op. cit., pp. 799-802.
i» Vide Migne, LXXXVIH. _ t. 88,
so Cf. A. Theiner, Disquisitiones criticae^ p. 147, Rome, 1 ; gn , • •>

pp. 829-942; F. Maassen, o. c., pp. 806-847.
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ITALIAN COLLECTIONS

35.—(a) “Collectiones Dionysii Exigui” (at the end of the fifth 
and the beginning of the sixth centuries). 44First Collection” or 
“Collection of Canons”. The author Dionysius Exiguus,21 a Scyth
ian monk, went at the end of the fifth century (before 496 A. D.) to 
Rome, without knowing of the death of the Pope, St. Gelasius I (492- 
496).22 Dionysius died after the year 526, when he wrote the epistle 
on the Easter Cycle, but before the year 555, when Cassiodorus sup
poses him to be already dead. He was a learned and devout man 
and inaugurated the Christian Era now commonly used.23 He was 
a master of the Latin and Greek languages. Cassiodorus24 remarks 
with truth that Dionysius by his Latin translations from the Greek 
brought the Christian doctrine of the Orient into the West. He did 
the same for canon law, and thus made more universal the knowl
edge of the Church’s discipline. He is an outstanding figure in the 
history of canon law. At the instance of the priest, Laurentius, and 
Stephen, Bishop of Salona in Dalmatia, who were displeased with the 
confusion of the ‘1 Prisca”, he undertook the task of forming a new 
collection. This he completed (after the fashion of the Oriental col
lections of the second class) after Chalcedon and before the year 500.

21 Denys. * ‘ the little ’’, The cognomen Eaigtius, common enough, especially with 

monks, was probably assumed through humility. Cf. Devoti, Institutiones Canonicae, 
t. 1, c. V, par. LIX, footnote.

22 See our Introduction, on Decretals, p. 81, footnote 42.

23 He fixed the date of Our Divine Lord’s birth as 753 years after the founding 
of Rome. Scholars now consider this date to be too late by four to seven years.

2< In his Institut, div, Utt,, c. 23.

This collection contains fifty canons of the Apostles (the author 
acknowledges that these were not generally received but he admits 
them, in order that they may be received); 165 canons from the seven 
Councils of Nicaea, Ancyra, Neocaesarea, Gangra, Antioch, Laodicea, 
and Constantinople; 20 canons of Sardica from the original Latin 
text; the Acta of the XVII Council of Carthage; and 27 canons of 
Chalcedon (not 28, as Dionysius expunged the canon concerning the 
second primacy of the Bishop of Constantinople). This collection 
was received with great acclaim.

The “Second Collection” or “Collection of Thirty-Eight Decre
tals”. Julian, a priest of the title of St. Anastasia, prevailed upon 
Dionysius to draw up a collection of Papal Decretals, since the eol-
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lections then in use in France and Italy were very imperfect 
taining, as they did, only some of the Decretals, added to conciT* 
collections. So Dionysius in the beginning of the sixth century »7 
lected thirty-eight Decretals of the Roman Pontiffs from Pope Siri • 
(384-399) to Pope Anastasius II (496-498) inclusive. C1Us

The “Third Collection”. By order of Pope St. Hormisdas (514 
523), Dionysius made a third collection in which he placed the ori ' 
inal Greek of the canons together with a Latin version thereof. Onl 
the preface of this collection has survived.

The “Fourth Collection”. Finally, Dionysius combined his first 
and second collections, with some changes and additions, into one 
which is called the “Collectio Dionysiana”. It became very well 
known 20 and for several centuries was generally used at Rome and 
in Italy. It was widely diffused in France, Spain, Africa, England, 
Ireland, and even in the Orient, and exercised a great influence upon 
succeeding Western collections.

Another Code, more perfect than the Code of the African Church, 
which it includes, was known as the “Corpus Canonum” or “Corpus 
codicis canonum”. It has two parts, the first containing canons and 
the second, Decretals. These were given more or less as in the first 
and second collections; but as time went on this collection received 
many additions.

The German Febronians, the Austrian Josephinists and the Galli- 
cans have always waged war against Decretals, declaring them from 
their beginning to be destitute of legal authority.20 For instance, 
Friedberg-Ruffini in total disregard of historical facts, asserts that it 
cannot be proved that the Sovereign Pontiffs possessed universal 
legislative power or that their Decretals had universal legal author
ity, nnt.il the time of Dionysius, to whom the spread of this authority 
is to be attributed. Among other things Friedberg quotes for this 
purpose the words of Pope St. Lucius I (253-254), which prove the 
exact contrary: “And although laws of the Apostolic See or the 
venerable definitions of canons no priest is free to be ignorant ot, 
etc.”; also the Letter of Pope St. Siricius to Himenus m the y
385, c. 20.2T

25 Cassiodorus tells us that in the Roman Church it soon superseded all previous

“b- ’• *“3" 

p. 50.
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36. — (b) “ Collectio Dionysio-H Adrian a  . Almost three centuries 
after the Dionysian Collection was composed, Pope Adrian I (772- 
795) sent a copy of it to Charlemagne in the year 774. This copy 
was changed somewhat. There were added a list of Bishops, the 
Symbols and Professions of Faith of the Councils of Nicaea, Con
stantinople, and Chalcedon; the nuncupatory letter was omitted and 
in its place there was an acrostic of fifty-five verses.28

9 9

This Collection, now known as the “Hadriana”, was never for
mally approved by the Holy See and so, like the previous “Diony- 
siana”, never had a truly official character. The fact that the Pope 
had given it to Charlemagne lent it a certain weight of authority, 
for this action of the Pope, while not an official or authentic appro
bation, may be called an equivalent one. At the instance of the 
Emperor it was received and approved by the Bishops of the empire 
at Aix-la-Chapelle (Aachen) in 802 as the “Ancient Code of the 
Canons of the Roman Church”.20 To it the Frankish Parliaments 
refer when they invoke the ancient canons received in France. It 
was considered in that country a Code or Book of Canons after the 
fashion of an authentic collection.

The Gallican Church and its Doctors (Pithou, Dupin) have asserted 
that this Collection and not the Corpus Zuris Canonici has legal force 
in France; that just as in civil law the Corpus Zu ns Cwiiis was not 
the national law, so in the ecclesiastical rule the Corpus luris Canonici, 
since it did not conform to national customs, did not have the force 
of law.30 The “Epitome Hadriana” was formed from the “Collectio 
Hadriana” and contains in brief form the canons of particular 
councils.

37. — (c) The “Collectio Theodosii Diaconi” and the “Collec
tio Avellana”. The former contains documents of the civil and 
ecclesiastical authorities (juridic, historic, dogmatic) that are not 
found in other collections.81 The latter, or “Avellana”, is so called

28 It begins: Domino Excellenti filio Carolo AZ., regi, Hadrianus Papa. Cf. P. L.t 
t. 67, pp. 139-316; Pithoeus (Francois Pithou), Codex canonum Vetus Ecclesiae 
Romanae restitutus, Paris, 1687; Maassen, o. c., pp. 455 sq.

2® Vide Migne, P. L., vol. 67.

so However, in those Gallic regions that were said to be under the law of custom, 

the Justinian law was considered supplementary; in some other regions of Gaul, 
which were said to be under the written law, the Justinian law largely obtained 

(e. g., in the Languedoc, the Dauphin^, Gascony). Cf. Zachariae in the Italian 

edition of Landrucci, Vol. I, pp. 896 to 899.

8i Cf. Maassen, o. c., pp. 546-551; 4 ‘Scuola Cattolica, ’ ’ 1919, p. 318. 
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because first found in a codex of the monastery of Santa Croce A 
lana in the diocese of Gubbio. It contains 246 (244) letters of p 
Emperors, Bishops, and Prefects of Rome, from the years 367 to 553’ 
for the most part not found in other collections. The author is ’ 
known. The collection belongs to the end of the sixth century and 
was probably made at Rome.32

SPANISH COLLECTIONS

38.—(a) “Collectio Martini Bracarensis” (Collection of Mar
tin of Braga).33 The Spanish Fathers imitated their brethren of 
Africa in forming new collections of canons by reading and approv
ing in Council existent canons and adding new ones. Thus the 
ancient “Hispana’’ was enlarged by the numerous Spanish Councils 
especially those held at Toledo. Accordingly, after the “Hispana’’ 
of the fifth century there was a second chronological “Hispana”, 
composed after the Council of Chalcedon (451). This has perished 
except for a mention by Martin of Braga.

Martin was born at Pannonia 34 (about 520 and died in 580), like 
his namesake Pope St. Martin. He also was a Saint; and went to 
Spain about 550 to convert the pagans. His apostolate was a success. 
Later, he became Abbot of the Monastery of Dumia (which he had 
founded), Bishop of Dumia, and finally Metropolitan of Braga in 
Portugal (Gallicia). His collection enjoyed great repute and was 
given various titles, such as “Collectio Canonum Martini Braca
rensis”, “Liber Capitulorum”, “Excerpta Martini”, “Capitula 
Martini”, and even “Capitula Martini Papae” (The Capitula of 
Pope Martin).35

This is a methodical collection composed between the years 536 and 
580 from Greek, Spanish, and African Councils, and consists of two 
parts, the first concerning clerics and the second, laity. It passed 
into the “Hispana” (of which we shall speak later) ; then into the 
“Pseudo-Isidoriana” and into almost all methodical collections.36

82 Otto Gunther edited a critical edition in Corpus script, ecclesiast. latin., t. 33 
(Vienne), 1895. Cf. Maassen, o. c., p. 792.

83 Some writers, because of the name, mistakenly attribute this collection to 
Pope St. Martin I (649-655).

84 For his life and works, cf. Bardenhewer, Patrologfa, III, paragr. 119.
85 See however the Gloss of Contius (ad. c. 1. D. XXVII), who mterpres 

“Pope” to mean “Bishop”, as in the writings of Sidonius Apollinaris (Bis p 
of Clermont, d. 480) all Bishops of Gaul were called Pope or

se In Gratian’s Decretum it is cited in c. 7, D. XXIV; c. 1, D. XX , • -> 
D. XXVIIT.
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This uniting of conciliar canons and Papal Decretals into one col
lection must not be considered an arbitrary thing, for the legal force 
of Decretals was already recognized in practice and even officially by 
the Popes Leo I (440-461) and Gelasius I (492-496). This we learn 
from the Decretal of Pope Nicholas I (858-867) to the Bishops of 
Gaul.37 In point of fact Decretals are found at the very rise of col
lections. They were not at first included in canonical collections 
because the originals could be consulted in the Archives38 of the 
Roman Church.30

39.—(b) “Collectio Hispana” seu "Isidoriana”40 (posterior)— 
The Later Hispana. This is a mixed collection attributed to Saint 
Isidore of Seville, but falsely, as is shown by the fact that his dis
ciples 41 when making a recension of the Saint’s works make no 
mention of this collection.

st This decretal is the Si Romanorum and is found in the “Decretum”, Pars.
I, 1. Dist. XIX.

as The Archives were also called Bibliotheca Ecclesiae Romanae, Scrinia, Char
tarium. It was not always easy, owing to difficulty of communication, to consult 
the Archives of the Church. As time went on, however, matters improved. At any 

rate we read that St. Jerome summoned Rufinus to the Archives of the Church to 
read the letter of Pope St. Anastasius (399-403) to John of Jerusalem, the exist

ence of which Rufinus had denied. (Rufinus of Aquileia b. about 345; d. 410 at 

Massana [modern Messina] in Sicily). He favored the teachings of Origen and 

attempted to prove their orthodoxy by the authority of St. Jerome. The Saint 

denied all assent to the writings of Origen and became a bitter foe of Rufinus, 

despite their previous friendship.

Hence (we repeat) the falsity of the assertion of Zeger Bernhard Van Espen 

(b. at Louvain 9 July, 1646; d., in heresy at Amersfoot, Netherlands, 2 October, 

1728) and his followers that before the time of Dionysius Exiguus only conciliar 

canons had force and not Decretals of Pontiffs. (Cf. Devoti, in prolegomenis, 
num. 58.)

so The Collection of Martin of Braga has often been published. Cf. Mansi, 

Conciliorum amplissima collectio, t. IX, 845 sq.; Migne, P. L.-, t. 84, pp. 574-586; 

H. T. Bruns, Canones Apostolorum, II, pp. 43-59; Maassen, op. cit., pp. 802-806.

40 Migne, P. L., t. 84, pp. 23-92. Cf. Maassen, o. c., I, pp. 813-827; Carol de la 

Serna Santander, Praefatio historico-critica in veram et genuinam collectionem 
veterum canonum ecclesiae hispanae a S, Isidoro adornatam, Brussels, 1800; Paul 

Lejournd, Le dernier Pere de I’Eglise: Saint Isidore de Seville: son role dans Vhis- 
toire canonique, Paris, 1929; E. Le Bras, Sur la partie d’Isidore de Seville et des 
Espagnols dans I’histoire des collections canoniques, in “Revue des sciences reli- 
gieuses”, 1930, pp. 218-257; Jean Farre in “Melanges Paul Fournier0, Paris, 

1929, pp. 705-724.

41 These disciples were St. Braulio (d. 646), Bishop of Saragossa in Spain and 

one of the most celebrated Saints of the Spanish Church, who collaborated with 

St. Isidore and completed some of his works after the Saint’s death; also St. 

Ildephonsus (d. 666), noted for learning and esteemed in Spain a Doctor of the 

Church. First a monk and then an abbot, he became Bishop of Toledo where 

be died.
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St. Isidore, Bishop and Doctor of the Church, was born (about 5fin
A. D.) of a noble Roman family of Carthagena in Spain. He ' 
ceeded his elder brother St. Leander as Bishop of Seville in 599^' 
600. It is noteworthy that his brothers, Leander and Fulgentius and 
his sister Florentia, are all canonized saints. He presided over several 
synods and reorganized the Church in Spain, which had suffered 
much from Arianism. He was a valuable and voluminous writer 
Sacred Scripture, Theology, History and Grammar. His extant works 
include “Etymologiarum Libri XX” or “Origines”, a sort of ency
clopedia containing all the knowledge of his time. He died 6 April 
636 after having distributed all his possessions to the poor.42

This so-called “Isidoriana” was attributed to the Saint because of 
the magic of his name in Spain and because the greater part of its 
preface was taken from his writings.43 The date of composition of 
this collection is not known for certain. Some say before the III 
Council of Toledo (589); others, after this, because it contains some 
of the canons thereof and, in fact, some from the IV Toledo (633). 
The fact of the matter is that it was not drawn up at one time but 
on four different occasions. Indeed it is an example of the evolution 
of an ancient canonical collection, for to the original nucleus were 
added canons of later councils and, at the beginning of the seventh 
century, Decretals of Sovereign Pontiffs (after the fashion of the 
“Dionysiana”). In fact additions were made until the close of the 
eighth century. In a word, this collection follows the usual course 
of legislation at that time.

This “Hispana” was of great authority in Spain,44 paralleling the 
authority enjoyed by the “Dionysio-Hispana” in Gaul. It was con
sidered a legal and authentic Collection and was called45 Codex 
Canonum and Corpus Canonum (Code or Body of Canons).

To the collection properly so called there is prefixed a methodical 
compendium or table of contents in verse form. It is in ten Books

42 Cf. Baardenhewer, op, cit,, par. 119; Tixeront, A Handbook of Patrology 
(Herder, 1920), p. 369; The Benedictine Book of Saints, p. 143.

43 From Book VI, chap. 3 of his Etymologiarum,
<4 As to the preeminence of this collection cf. Lezioni Didattico-storiche di 

Diritto Can, by I. Estanyol y Colom, pp. 344-346, a translation from the Spanish 
by A, Bollani, 1§97. un t

45 Cf., e. g., Decretum Gratiani, can. 11, Dist. 44 ex C. Tol. Ill, a. 589. »
of reverence to God and to the priesthood the entire Synod decrees that m e y 
sacerdotal feast (because it frequently happens at table that ha™*ul ® the 
related) there shall be a reading of the divine Scriptures. By this mean 
souls of the guests will be edified and superfluous stories exeluded. 



Collections of Canon Law 221

and is called 4‘Excerpta Canonum”. The collection is in two parts. 
The first contains canons of Councils (sc. eleven Oriental, eight 
African, sixteen Gallic and thirty-six Spanish); the second contains 
103 epistles of Popes beginning with sixteen of St. Damasus (366-384) 
and others up to St. Gregory the Great (590-604). In the year 774 
Riculf, Archbishop of Mainz (787-813), brought it to Gaul. From 
the eighth century (after the invasion of the Moors) there are no 
new collections in Spain.

VI
GALLIC, ENGLISH, AND IRISH COLLECTIONS

(A) Collections of Gaul.46 We know that there were collections 
in Gaul before the fifth century; but no accurate account of them 
has been preserved. In the early ages Germany used almost the 
same laws in ecclesiastical as in civil matters.

The following Collections are acknowledged:
40.—(a) The “Collectio Quesnellllna” (fifth and sixth cen

turies). This extensive collection owes its name to its first editor, 
the Oratorian, Pasquier (Paschase) Quesnel (Paris, 1675), who in
correctly called it “Codex Canonum Ecclesiae Romanae”, and en
deavored to prove that it owed its existence to the Roman Pontiffs 
and flourished in the Roman Church during the fifth century under 
Popes SS. Damasus, Zozimus, Leo I and up to the time of the 
Dionysian Collection. That it is not Roman in origin is shown (1) by 
the fact that the Nicene Canons are quoted from a version different 
from that used at Rome; (2) the twentieth Nicene canon47 is omitted, 
contrary to the well-known reverence of the Roman Church for all 
canons of Nicaea ; (3) if Roman, it would doubtless have included 
other Papal Decretals; (4) it is not found in Italy and all Codes that 
quote it are Gallican. It is undoubtedly of Gallican origin.

Quesnel was born at Paris in 1634 and died at Amsterdam in 1719. 
He studied at the Sorbonne, was a priest of the Oratory but became 
imbued with the errors of Baius and the Jansenists. After the death

46‘1 The close relations of the churches of Gaul with those of Italy and Spain 

familiarized the former at an early date with the canonical collections of the 

latter churches, to which were added the canons of their own Gallican synods.” 

Cath. Eno., Vol. Ill, p. 284.

47 This twentieth canon dispensed with the genuflection in prayers on Sundays 

and on the Feast of Pentecost. It was received into the Corpiu lur. Can. (can. 

10, D. Ill, de cons.). 
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of Antoine Arnauld (1694), he became the stubborn leader of 
Jansenist party. Pope Clement XI in his Bull (or dogmatic Const*0 
tution), Unigenitus, of 8 September, 1713, condemned 101 of his 
propositions.48 After his expulsion from the Congregation of the 
Oratory, Quesnel published in Belgium numerous works under 
assumed names in support of his errors. Before his death he made 
public profession of the Faith, requested and received the last 
Sacraments.

The “ Quesnelliana” is a methodical collection, although not with 
out some confusion in the arrangement of matter.19 The Greek 
canons are quoted from the “Hispana”, the Nicene from a special 
version, and those of Chalcedon from the “Prisca”. Some of its 
contents are spurious, as the Epistle of Clement to James, the brother 
of the Lord, which begins with these words: “Notum tibi facio” 
Despite these defects it is a commendable collection because it con
tains documents not found in other collections and has a more com
plete version of documents otherwise known.

Other chronological collections in Gaul labored under the same 
defect, namely, confusion; and were supplanted by the “Hispana” 
and “Dionysiana” towards the end of the eighth century.

41. —(b) “Statuta Ecclesiae Antiqua”  (Ancient Laws of the 
Church). These have been incorrectly ascribed to the IV Council 
of Carthage (398), or to the Synod of Valentia in Gaul (347). The 
collection contains canons of Greek councils and Decretals of Roman 
Pontiffs and, according to A. Malnory,  came from the city of Arles 
about the time of the episcopate of St. Caesarius of Arles (503-543).

50

51

42. —(c) The “Dacheriana”  is thus called from the name of 
its editor, Lucas d’Achery, O.S.B. (d. 1685). It was composed at the 
end of the eighth or the beginning of the ninth century (774-831).

52

48 Denzinger, ni. 1351-1451.

49 Cf. Migne, P. L., Vol. 56; Maassen, o. c., I, n. 622.

no It was published by H. T. Bruns, Canones Apostolorum, I, pp. 140-151. Cf. 

F. Maassen, Geschichte der Quellen, pp. 382-394; Migne, P. L., t. 67, pp. 950-962.

r»i A. Malnory, La collection canonique des Statuta ecclesiae antiqua, in “Con
gros seientifique international des catholiques, ’1 Paris, 1888, II; Paris, 1889, 

pp. 428-439. Cf. Eiusdem, Saint Ccsaire d’Arles, Paris, 1894, pp. 50-62. Accor - 

ing to G. Morin the Statuta Ecclesiae Antiqua appeared before the Pontificate 

of St. Caesarius of Arles, at the end of the fifth century. Cf. G. Morin, Les Statuta 
ecclesiae antiqua sont-ils de Cesaire d’Arles? in “Revue benedictine, ” t. 3 , > 

pp. 334-342.

52 L. Aeherii, Veterum aliquot scriptorum spicilegium, I’aris, 1669, t. vf PP- •’ 

Paris, 1723, t. I, p. 509.
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It contains three books and was called by its editor, “Collectio An
tiqua Canonum Poenitentialium” It is not, however, a collection of 
penitential canons exclusively, although it does treat in a special way 
of penal laws and penance. Accordingly, others call it simply 1 ‘Col
lectio Canonum”.

It was a systematic collection in three books: The first book is on 
penances and penitents; the second on accused and accusers, on 
judgments and witnesses; the third on sacred Orders, or on those 
who should be promoted to Orders and those who are to be rejected; 
and on laws and privileges of all clerics and prelates.

Its material is taken from the “Hispana” and “Dionysiana”, and 
it was introduced at the end of the eighth, or the ninth century. 
The Bishop of Cambrai, who died in 891, used it.

43. — (d) “Quadripartita”, so called because divided into four 
parts. It is also called “Vaticana”, because many of its codices are 
kept in the Vatican Library.  The first part has nineteen chapters 
on priests as confessors. The second part treats, in fifty chapters, of 
penances for lighter offences, i. e., for venial sins. The third part is 
in eighty-one chapters concerning penances for greater offences (mor
tal sins). The fourth part, in 381 chapters, is on certain crimes and 
their penances.

53

Some consider this a twofold collection of which the first three 
books form the first part. These are in fact sometimes found as a 
separate collection. The second part embraces the fourth book, which 
is sometimes united to the “Dacheriana”. In fact the matter of the 
“Quadripartita” is taken from the “Dacheriana” and seems there
fore to belong to the tenth century.

44. —(e) English and Irish Collections. In England and Ire
land the canons of Nicaea were received; but not those of other Ori
ental councils. Hence, ecclesiastical law in those countries depended 
on Nicaea and the decrees of local councils. In the sixth century the 
“Dionysiana” was received. Toward the end of the seventh century 
and in the eighth century the following methodical collections ap
peared :

(a) The Collection of Theodore, Bishop of Canterbury. It is small 
in size and was formed in the year 673 from previous collections. 
It may be an adaptation of the “Dionysiana”.04

53 Richter published the collection, Antiqua canonum collectio, which was used 
by Regino of Priim in compiling his books on Synodal causes. Marburg, 1843.

54 The collection was edited in part by J. Petit, Theodori Archiepiscopi Can- 
tuariensis poenitentiale, Paris, 1677, I, pp. 102 sq.
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(b) The Collection of Egbert, Archbishop of York, composed ab 
the year 750. Egbert became Archbishop of York in 732, was noted Ut 
a disciplinarian and at the same time as an exceedingly sweet 
gentle character. Alcuin was one of his pupils. Much of his 
ings may be found in Migne and Mansi. Hi? best known work is the 
Collection spoken of above. He died in 766.

(c) The Collectio Hibernensis  (Irish Collection), in the middle 
of the eighth century, and consisting of 67 (or 68) Titles.  it con 
tains Oriental Councils, Roman, Gallic, Irish, and Welsh Synods' 
and in addition, which is peculiar to this Collection, about 500 texts 
of Sacred Scripture, especially of the Old Testament, and others from 
the Greek and Latin Fathers. It is in a sense a combination of treat
ises on theology and canon law. The lengthy Irish collections were 
received in Gaul and Italy and influenced later collections. 

60
50

5657

56 This collection is also known as Synodus Patritii.
57 Cf. P. Fournier, De V influence de la collection irlandaise sur la formation 

des collections canoniques in “Nouvelles Revue historique de droit fr. et etr.,” t. 23, 
1899, pp. 27-78.

58 J. A. Assemani, Dissertatio de canonibus poenitentialibus, Rome, 1770; P. et
H. Ballerini, De antiquis collectionibus, TV, cap. 6; Migne, P. L., t. 56, pp. 296- 
302; H. Wasserschleben, Die Busordnungen der abendlandischen Kirche, Halle, 
1851; F. Vering, Zur Geschichte der Ponit ent ialbiicher in “Archiv. fur Katholisches 
Kirchenrecht, ” t. 30, 1873, pp. 204-229, 365-371; H. T. Schmitz, Neue Beitrage 
eur Geschichte der Ponitentialbucher in “Archiv. fur Katholisches Kirchenrecht, 
t. 51, 1884, pp. 3-46; Eiusdem, Die Bussbiicher und die Bussdisciplin der Kirche,
I, Mainz, 1883; II, Dusseldorf, 1898; P. Brat. Les livres penitentiaux et la penitence 
tarifee, Brignais, 1910; S. Schuster, Liber Sacramentorum, Vol. I, 1923, v. g.: 
“Peccatori e penitenti dell’ antica disciplina ecclesiastica”; Pignataro,
De disciplina poenitentiali priorum Ecclesiae saeculorum, 1904, Rome. This col
lection appeared at the same time as the “Hibernensis.” Cf. P. Fournier, 
liber ex lege Moysi et les tendances bibliques du droit canonique irlandais, 
*4 Revue Celtique,” t. 30, 1909, pp. 221-234.

In Ireland besides the “Hibernensis” 58 there was also the “Liber 
ex lege Moysis” (A Book from the Law of Moses), which has re
course to the authority of Sacred Scripture, including the Old Testa

so The collection was published by P. Wasserschleben, Die irische Kanonensamm- 
lung, Leipsic, 1885. Cf. H. Brandshaw, The Early Collection of Canons Known 
as the Hibernensis, Cambridge, 1893; A. Niirnberger, Ueber die Wurzburger 
Handscrift der irischen Canonensammlung, In “Arch. f. Kath. KR”., t. 60, 1888, 
pp. 3-84; B. Thurneessen, Zur irischen Kanonensammlung, in *(Zeitschrift f. 
Keltische Philologie,11 t. 6, 1907, pp. 1 sqq.; A. Gaudenzi, Un nuovo Manoscritto 
delle colleeioni Irlandese e Pseudoisidoriana e degli estratti Bobbiesi, in 4 * Quellen 
und Forsehungen aus italienischen Archiven und Bibliotheken, ” t. 10, 1907, pp. 
370-379; A. Wilmart, Lettres del I’epoque Carolin gienne (editur praefatio ad Col
lectionem Hibernensem) in 1 ‘Revue B6n6dictine, ” t. 34, 1922, pp. 234-242.
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ment, the Apostles, and the Fathers. (This arose perhaps from the 
fact that monasteries exercised the prevailing influence there, while 
Councils and Bishops had not the weight of authority that they later 
enjoyed. Hence, as the common legislative power of the Church was, 
as it were, in abeyance, the Irish had recourse to Scripture and the 
Fathers.) Thus both Sacred Scripture and the Fathers became, even 
in the West, sources of canon law. Outside Ireland the Old Testa- 
Hient was not frequently cited as a source of canon law.

VII
COLLECTIONS OF SPECIAL LAW

Collections of Particular Canons. These canons regard special 
legislation and are Pemtential Books, Ordinals and. Formularies. 
We see some traces of this in the “Trullan Collection”, which gives 
a special codification on penance in the three canonical letters of 
Basilius to Amphilochius; and likewise on monastic rules. These 
collections had an influence upon Gratian’s “Decretum”, and for 
that reason also are worthy of our notice.

45.—1. Penitential Books. Rules were given by Councils and by 
Bishops for penitents and for various public penances. Collections 
of these rules are called penitential books.

In the Oriental Church penance consisted chiefly in exclusion from 
Holy Communion and from Holy Mass. There were four classes of 
public penitents: the “weepers” (flentes) who, in the vestibule of 
the Church, bewailed their crimes. Strictly speaking, these had not 
yet been admitted to penance but were awaiting admission to it out
side the Church; once admitted to the Church they became “hearers” 
(audientes) and assisted at the Divine Service until after the lessons 
and homily;69 the “prostrate” (prostrati) who lay upon the ground 
while the Bishop, before excluding them, imposed hands upon them 
and prayed for them; finally the “assisting” (consistentes) who 
stood at the Ambo (pulpit) during the entire service but did not 
approach the altar to receive Communion. According to the gravity 
of the sin these penances might last for three, five, ten, twe ve, or 
fifteen years. This discipline was soon mitigated and cease en ire y 
by the close of the fourth century. It has now only an histone 
interest.

••In other words they assisted at the "Mass of the Catechumens” but not the 

44Mass of the Faithful.”
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The Roman penitential discipline was much the same, save that it 
did not recognize the “classes” or issue penitential books.

In the English and Irish Churches penitential acts (such as fasts, 
prostrations, deprivations, alms, prayers and pilgrimages) were im
posed for a definite time, measured in days, quarantines, years. The 
special character of these penances may be readily gathered from the 
prayers and penances that are spoken of in the life of St. Patrick, 
Apostle of Ireland, of whom it is said that he was “accustomed to 
address God in prayer an hundred times every day, and an hundred 
times every night”.

“They say that it was his custom to repeat every day the whole 
Book of Psalms, together with Songs and Hymns, and two hundred 
Prayers; that he bent his knees to God in worship three hundred 
times every day, and that he made on himself the sign of the Cross 
an hundred times at each of the Seven Hours of the Church Service. 
He divided the night into three portions ; during the first he re
peated the first hundred Psalms, and bent his knees two hundred 
times; during the second he remained plunged in cold water, with 
heart, eyes, and hands lifted up to heaven, and in that state repeated 
the remaining fifty Psalms; during the third he took his short rest, 
lying upon a bare stone.” —Roman Breviary, Feast of St. Patrick, 
Archbishop, Confessor, Second Nocturne. (Translated by John, Mar
quess of Bute.)

(a) The Penitential Boohs, up to the sixth century, derived their 
Canons:

1°. from Oriental Councils, sc. Ancyra (314), Neocaesarea (314- 
320), Nicaea (325; these canons regard the admission of the 
“lapsi”); also in the West from the I Council of Elvira (about the 
year 300), held during the time of persecution.60

2°. from the Fathers in the Orient, particularly from the above- 
mentioned three letters of St. Basil the Great (d. 379) to Amphiloch
ius, Bishop of Iconium.61 These were made use of by John the Schol
astic; and also (at the end of the sixth century) by Joannes Jejunator 
(John the Faster) in a work entitled “Libellus de Penitentia” (or 

kclvovikov).
In the West, St. Cyprian (190-258) testifies that he met with his 

bishops to determine rules for the admission of the “lapsi” and

oo Vid. canons 1, 6, 8 etc. Cf. Kirch, I. c.
fli Cf. Migne, P. G., Vol. XXXII, coll. 663-684, 715-732, 794-810; Mansi, Vol. Ill, 

pp. 1183-1210, col. 1759. 
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that he composed a certain “libellus”, which however has not come 
down to us.

Those earliest collections seem to give only canons on Crimes and 
Penalties for crimes. In the sixth and seventh centuries there are 
found fuller Collections, which, in addition to crimes and penalties, 
contain the authorities of canons and the Fathers.

The first penitential books were issued in the East. These, how
ever, despite their title, contain much concerning ecclesiastical matters 
in general. Later, they were issued in the West; their origin is 
ascribed to Rome by Schmitz, to Ireland and England in the sixth 
century by Wasserschleben and Fournier.62 In the second hypothesis 
they have a Celtic origin, caused by an extension of monastic disci
pline to the laity. In general they are preceptive in form.

(b) Penitential Books of the sixth, seventh, and eighth centuries. 
In England and Ireland. I. Liber Penitentialis Abbatis Cummeani 
(the Penitential Book of St. Cummian of Ireland, Abbot, d. about 
661). There was more than one Irish Saint Cummian. Our author 
does not seem to have been St. Cummian, Abbot of Iona (who died 
in 661, or rather 669J,63 or that Cummian who lived in the time of 
Luitprand, King of the Longobards (as Wasserschleben supposes.); 
but St. Cummian who is called in Irish, Fada or “the Tall”, and 
who died in 661. He is spoken of in the Vatican Manuscript and is 
said to have been buried in the Church of Cummian in the Diocese 
of Allad. This collection exercised a very great influence on the 
works of Theodore of Canterbury, Egbert of York, and others ; and 
makes extensive use of the Penitential of the Missal of Bobbio, the 
Penitentials of St. Finan and St. Gildas.64

II. Many believe that Theodore, Archbishop of Canterbury (d. 
690), worthy restorer of discipline in England and an occasional 
writer on penances, composed a penitential book. At any rate it is 
told in his life that he composed a “judgment for sinners”.  In65

02 Schmitz, Die Bussbiicher und die Bussdiszipline, 1883; Wasserschleben, Die 
Bussordnungen, 1851; Fournier, Etudes sur les penitentiels (in “Revue d’hist. et 

de litt. rel.,” 1901-1904) in Migne, P. L., tt. 88, 89, 99, 105, 112.

os T. Zettinger, Das Poenitentiale Cummeani, in “Arch. f. Kath. KR., ” t. 82, 
1902-, pp. 501-540.

o* Cf. J. Browne, De libro poenitentiali 8. Cummeani Abbatis in ephem. 
11 Apollinaris1 \ Rome, I, 1928, n. 1, pp. 484 sq.

05 Cf. H. T. Schmitz, Das. sog. Theodor fsche Bussbuch in der Hamilton’schen 
Handschriftensammlung in “Archiv. f. Kat. KR.,n t. 54, 1885, pp. 381-411; 

W. Hbrmann, Enstehungsverhaltnisse des sogen. Poenitentiale Psuedo-Theodori 
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all probability, however, this was not a separate work but merely the 
collection of canons spoken of above.66

III. Egbert of York (d. 766) wrote a brochure, “De remediis 
peccatorum”, which is part of a larger collection.67

IV. Some have erroneously attributed to St. Venerable Bede (672- 
735) a penitential book.68

In Gaul many penitential books were drawn up in the seventh 
century and later. These were made up of penitential canons of the 
sixth and seventh centuries. Among these the Penitential of Colum- 
banus of Bangor is notable.6® Since abuses crept into these books, 
Halitgar, Bishop of Cambrai (from 817 to 831), at the request of 
Ebbo, Bishop of Bheims (816-835), composed a new collection.70

In Germany. Two penitential books are known to us, compositions 
of Blessed Rhabanus Maurus (780-856), Archbishop of Mainz.71 He 
drew up the first (when Abbot of Fulda) at the request of Hotgar, 
Abp. of Mainz, whom he succeeded in that see in 847; the second 
when Archbishop. This second collection is called Canones poenit. 
ad Ribaldum because of its dedication to Ribaldus, Bishop of Auxerre.

(Melanges Fitting), Paris, 1908; P. Fournier, Les capitula du Pseudo-Theodore 
et le D&cret de Burchard de Worms (Florilegium de Vogiifi), Paris, 1909, pp* 241 sq.; 
F. Liebermann, Zur Herstellung der Canones Theodori Cantuariensis in 1 ‘ Zeitschr. 
der Savigny Stift. Kan. Abt.”, t. 43, 1922, pp. 387-409. There are found ia 
collections of a later age also fragments of Canons of Patrick (about the year 

. 546), of the book of David (d. 544), of the Penitentials of Sts. Finan and Gildas 
(d. 533).

««Philips notes in his Du droit ecclesiastique dans ses sources (Paris, 1852, 
Introduc., p. 75): “Le Poenitential Theodori, edite par Jac. Petit (Paris, 1677, 
3 vols.) n’est pas 1'oeuvre de Theodore, mais seulement un recuiel de fragments 
epars. ’’

ei Cf. M. Batteson, “The Supposed Latin Penitential of Egbert and the Missing 
Work of Halitgar of Cambrai. ’' Extract from English Historical Review, t. 9,1894.

«« Cf. B. Albers, Wann sind die beds. Egbertschen Bussbiicher verfasst und wer 
ist ihr Verfasser, in *‘ Arch, f; Kat. KR.,'' t. 81, 1901, pp. 393-420.

«9 Cf. O. Seebass, Zu Columba von Luxeuils. Klosterregel und Bussbuch, in 
“Zeitschrift fiir Kirchengeschichte,'' t. 8, 1886, pp. 459-465. Eiusdem, Das 
poenitentiale Columban, ibid., t. 14, 1894, pp. 436-448. Eiusdem, Deber die sogen. 
Regula coenobialis Columbani und die mit dem Poenitentiale Columbas verbundenen 
kleineren Zusatze, ibidem, t. 18, 1898, pp. 58-76. J. Schmitz, Zu Columbans 
Klosterregel und Bussbuch, in “Archiv. f. K. KR., ” t. 69, 1888, pp. 209, 223.

to Cf. De Nostitz-Rieneck, Zum Bussbuch des Halit gars von Cambrai, in 
“Zeitschr. f. Kathol. Theologie,” t. 13, 1889, pp. 193-200; t. 20, 1896, pp. 566- 
571; Migne, P. L., t. 105, pp. 651-710.

71 cf. K. Hildenbrand, Untersuchungen uber die germanischen Penitential- 
biicher, Wurzburg, 1851; Migne, P. L., t. 112, pp. 1397-1424.



Collections of Canon Law . 229

In Spain. Scarcely any penitential books are found. There is but 
one, belonging to the eighth century.

In Italy. There are found many “Poenitentialia Romana”, none 
of them genuine.72 There was indeed in Rome some order of peni
tential discipline and this by its diffusion influenced other such col
lections elsewhere; but the “Poenitentiale Romanum” found in 
various collections is fictitious.

72 Cf. P. Fournier, Etudes sur les Ptnitentiels in “ Revue d’histoire et de 
Litterature religieuae,” t. 6, 1901, pp. 289-317; t. 7, 1902, pp. 59-79; 1’0.-127 • 
t. 8, 1903, pp. 528-53; t. 9, 1902, pp. 97-103. ' ’

73$. Petri Dam. opusc. XX, “Apol. ob dimissum Epiae.,” C. I.

74 Cf; Muratori, Monumenta Uturgica antiquissima, Venice, 1772.

From what has been said it may be inferred that the use of peni
tential books extended to the whole Church; so much so that many 
Bishops had their own “Poenitentiale’’. Into these books, enormous 
in number, crept abuses and penances arbitrarily imposed. Ofttimes 
so excessive was the number of years of penances commanded that 
an ordinary lifetime would not suffice for their completion. Then 
there began to be introduced a remedy by means of pilgrimages, alms 
and disciplines. Thus Saint Peter Damian (1007-72) fulfilled in a 
few months the lengthy penance imposed on him, for renouncing the 
bishopric of Ostia, by singing the Psalter and scourging his shoulders 
with rods.73 Opposition to the penitential books arose in the ninth 
century; and the Synod of Tours (813), the Council of Paris (829), 
the Council of Mainz (847) etc. proscribed books “whose errors are 
certain, whose authors uncertain”.74 The effect of these proscrip
tions was, in some degree at least, the codification of disciplinary or 
penitential canons. Finally, (ninth to fourteenth century) public 
penance was succeeded by private penance; in the middle ages by 
Indulgences and Jubilees. The first solemn Jubilee was celebrated 
1300 A. D. by Pope Boniface VIII.

The last Penitentials. The “Liber corrector et medicus Burchardi” 
or “Corrector Burchardi” is simply the nineteenth book of Burch
ard’s collection, drawn up in 1021-1022. It treats of penance and 
was often published separately. There is also the “Penitential 
Canons ” added to the “Summa Aurea” of (Cardinal) Hostiensis 
(d. 1271).

(It may be well at this place to say something of the penitential 
canons usually added to the “Decretum” of Gratian. They may be 
considered as examples of the ancient penitential codes but are more 
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recent, since they are taken from the “Summa Aurea” of Hostiensis. 
There are preliminary admonitions for priests to impose penances 
with discretion. The first 11 canons are penances for moral turpi
tude, c. 17 for necessary or justifiable homicide, c. 18 for matricide 
c. 19 for the slayer of a priest, c. 21 for perjury, c. 23 for perjury 
upon a consecrated cross, c. 25 for false measurers, c. 29 for sacri
lege, cc. 31-33 for blasphemy, etc. See also cc. 42, 51 and 54.) 75

46.—2. Liturgical Collections. From the first ages necessity dic
tated the determining of the liturgy  of the sacred functions; and 
from the fifth and sixth centuries we have ancient liturgical books 
In the Greek Church these are called Euchologia (glory, honor) • 
and in the Latin Church Sacrament aries, Books of the Sacraments or 
the Mysteries. They resemble, though not exactly, our Missals.

76

77
(a) Three chief Sacramentaries have come down to us, the Leo

nine, the Gelasian and the Gregorian, Of each of these we shall treat 
briefly.

The Leonine (Sdcramentarium Leonianum) is the oldest. It is 
clearly Roman in origin and was compiled at the middle or end of 
the sixth century.78 It gives the liturgical formulae in use at Rome, 
from Pope Damasus (366-384) to Pope Leo I (440-461). Some of 
these are as early as the fourth century, some later. As they gen
erally correspond in style to Pope Leo’s epoch, they are, mistakenly 
of course, attributed to him. They are the work of a private indi
vidual who had in his hands the several liturgical books in use at the

75 Archbishop Francis Patrick Kenrick in his Theologia Moralis, Vol. Ill, 
Appendix II, p.. 247, gives ‘‘Canones Poenitentiae,11 arranged according to 
offenses against each of the commandments of the Decalogue, according to the 
capital sins, and for various offenses.

76 Cf. among others E. Martdne, De antiquis Ecclesiae ritibus, Rouen, 1700- 
1702; L. A. Assemani, Codex liturgicus Ecclesiae universae, Rome, 1749-1766; 
F. Cabrol et H. Leclercq, Monumenta Ecclesiae liturgica, Paris, 1900 seq.; 
L. Duchesne, Les origines du culte chretien, Paris, 1920; V. Thalhofer und E. 
Eisendofer, Handbuch der Katholischen Liturgik, Freiburg, 1912; F. Cabrol et 
H. Leclercq, Dictionnaire d’archeologie chretienne et de liturgie, Paris, 1903 sq.; 
C. Callewaert, Liturgicae institutiones, Tractatus I, “De sacra liturgia universim,” 
Bruges, 1925; Daniel, Codex liturgicus ecclesiae universae, Leipsic, 1847-1854.

77 Cf. T. Schuster, Liber Sacramentorum. Note storiche e liturgiche nel Messale 
Eomano, Turin, 1919-1923.

78 Cf. C. Feltoe, Sacram entarium Leonianum, Cambridge, 1896. It was first 
published by Joseph Bianchini (1735) ; then by the brothers Ballerini in their 
edition of the “Opera P. Leonis, M.,” and by Muratori in his Liturgia Soman# 
Vetus (1748), in which were published also the Gelasian and Gregorian Sacra
mentaries.
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various Basilicas of Rome. . The collection is defective since it begins 
at the middle of the sixth Mass for April and has no Canon or 
Ordinary. The Leonine manuscript was found in the library of the 
Cathedral Chapter at Verona in a manuscript of the seventh century.

The Gelasian Sacramentary gives the liturgical70 order followed 
in Gaul from the sixth to the eighth centuries by many Churches 
which desired to conform to Roman custom.80 It consists of three 
parts [(1) the year’s cycle, (2) Masses for Saints’ Feasts, (3) Masses 
for Sundays] and gives ancient Mass prayers and Rites, perhaps of 
the third and fourth centuries; also prefaces composed by Pope St. 
Gelasius. John the Deacon (a monk of Monte Cassino and afterwards 
deacon of the Roman Church, d. before 882) and others of the ninth 
century attribute this Sacramentary to Pope St. Gelasius (492-496).

The Gregorian Sacramentary was drawn up by Pope St. Gregory 
the Great (590-604). It was sent by Pope Adrian I (772-795) to 
Charlemagne81 about the year 788. It has three parts: (1) the Ordi
nary of the Mass; (2) the Orations, prefaces and other variable parts 
(the Proper) of the Masses for Feasts and for the Roman Stations;
(3) Orations for the Ordination of a deacon, a priest, and a bishop. 
The original of this Sacramentary was often copied and added to, so 
that its text describes the liturgy of Pope Adrian’s rather than the 
earlier one of Pope Gregory’s day.

(b) Roman Ordinals (Ordines Romani) is the name given to litur
gical books of the ninth and later centuries. They are didactic in 
form, and the oldest is seemingly to be assigned to the eighth century. 
Sixteen are enumerated and may be found in Migne, Patrologia 
Latina.  They contain rites for the Sacraments and liturgical cere
monies.

32

The Missal, the Pontifical, the Ritual arose from the Sacramentaries 
and from the Roman Ordinals. In this regard we may mention very

to From the Greek Aftrorpyz/cdf, pertaining to public prayer or worship.

so Cf. H. A. Wilson, The Gelasian Sacramentary, Oxford, 1894; Migne, P. L., 
t. 74, pp. 1049 sq. It had previously been published by Tommasi (1680) in 

Codices Sacramentorum.
bi The Sacramentarium Hadrianum-Gregorianum was published by H. Lietzmann, 

Der Sacramentarium Gregorianum nach dem Aachner TJrexemplar, Munster, 1921. 

The Sacramentary with the additions of Alcuin is found in Migne, P. L., t. 78, 

pp. 25-239. Cf. H. A. Wilson, The Gregorian Sacramentary, London, 1915.

82 The Ordines Romani were published by Mabillon, Museum Italicium, Paris, 

1689; and by Migne LXXXVHI, 851-1372. The Ordo Romanus of 680 was 
published by C. Silva-Taronca, Serie III, <<Memorie’,, I, I, pp. 159-219, Rome, 

19*23. Cf. H. Mohlberg in Jahrbuch fiir Liturgiewissenschaft, t. 4, 1924, pp. 

172-182. 
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ancient manuscripts of Sacramentaries, namely the “ Missale Gothi
cum” (seventh century) and the “Missale Gallicanum vetus”, both 
found in the Vatican Library and published by Tommasi; also the 
“Missale Bobiense” (seventh century) in the National Library. It 
was discovered by Mabillon at Bobbio and published by him in his 
“Museum Italicum”/3

85 Cf. H. Bresslau, Handbuch der Urkundenlehre, II, pp. 241-247; L. Schmitz- 
Kallenberg, Urkundenlehre, Papsturkunden, pp. 88-89. There is a triple edition: 
J. Garnier, Liber diurnus, in accordance with the Clermont Codex (which no 
longer exists), in P. L., t. 105; a second edition by Th. von Sickel, Liber diurnus 
Romanorum Pontificum ex uno codice Vaticano, Vienna, 1889; the third by 
L Grammatica et G. Galbiati, II Codice Ambrosiano del “Liber diurnus Romanorum 
Pontificum” (Analecta Ambrosiana, VIII), Milan, 1921); also C. Silva-Taronca, 
La storia di un libro. A proposito dell* edizione ambrosiana del Liber dvurnus, 
in “La Civiltfi Cattolica,” anno 73, t. 3, 1922, pp. 408, 420.

8®M. Tangl, Gregors Register und Liber diurnus, in < ‘ Neues Archtv.,” t. *1, 
1917-1919, pp. 741-752. Cf. also W. Peitz, Liber diurnvs. BextrageZur 
der attested papstlichen Kanslei vor Gregor dem Grossen, in Sitzungsbeneh 
der Akademie der Wiss., ” t. 185, Vienna, 1918.

st Some things, however, seem to have been added under Pope eo
’816) Cf H. D. Steinacher, Zum Liber diurnus und zur Frage d^Fr^m^cu!, in “ Misc’ellanea Ehrle,” Bozne, 1924, t. 4, pp. 105-176.

47.—3. Formularies (or Collections of Formulae).  These are 
collections of forms or models for the execution of documents and 
other business of the Chancery. As they give a fixed and formal 
fashion to successive documents of the same general nature they form 
what is called the “style of the Curia”. The most important of all 
these collections is (a) the “Liber diurnus romanorum pontificum” 
long used by the Apostolic Chancery and containing much informa
tion regarding the documents (acta) of the Roman Pontiffs and the 
Suburbicarian Bishops. It seems to have been composed between the 
years 685 and 752 for the guidance of officials of the Apostolic Chan
cery. Pitra denies that it is an authentic publication. There are at 
least two manuscripts of this collection, one in the Vatican Library 
and another in the “Ambrosiana” (Milan), discovered in 1891, 
edited at Milan by Achille Ratti (Pope Pius XI).  The earlier 
formulae belong to the time of Pope Gregory the Great”  (590-604), 
and the later to the time of Pope Adrian (771-795).  The Liber 

84

85
86

87
83 Cf. Duchesne, Origines du culte chr&tien, chap. V.
8* Cf. L. Schmitz-Kallenberg, Papsturkunden, (Urkundenlehre, II. Papsturkunden. 

Grundriss der Geschichtswissenschaft, ed. A. Meister, I, 2), Leipsic, 1913; H. 
Bresslau, Handbuch des Urkundenlehre fiir Deutschland und Italien, II, Leipsic, 
1915, pp. 225-297; A. Giry, Manuel de diplomatique, Paris, 1925, pp. 479-492; 
Catholic Encyclopedia, “Formularies,” (A. Boudinhon).
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diurnus romanorum pontificum continued to be used till the time of 
Pope Alexander III (1061-1073); but was not in use after the eleventh 
century.88 89 It contains the following: 1. addresses and conclusions 
for papal letters; 2. the consecration of the Sovereign Pontiff; 3. the 
consecration of Suburbicarian Bishops; 4. the use of the Pallium; 
5. on precepts of the Pope to Bishops of his consecration; on sacred 
places and relics of the Saints ; 6. on the acquisition and alienation 
of church goods; 7. diverse privileges granted by Apostolic authority 
to monasteries, deacons, and hospitals.

88 Qf. L. Schmitz-Kallenberg, Papsturhunden, p. 89.

89 Cf. B. Kruseh, Ursprung und Text von Marculfs Formelsammlung in Nach- 
richten von der K. Gesellschaft der Wissenschaften zu Gottingen, Phil, histor. KL, 
Berlin, 1916, pp. 231-274. L. Levillain, Le formulaire de Marculf et la critique 
moderne in BiblithUque de Vficole des chartes, t. 54,1923, pp. 21-91.

(b) Marculfi monachi formularum libri iuo was published about 
660. It consists of two books of forms for civil and ecclesiastical 
affairs. The first book contains 37 formulae for royal documents, 
the second, 52 cartae pagenses or private acta. The book was well 
received and became the official text-book under the early Carlo- 
vingians.80

(c) There are also local collections of formulae, as e. g. the “Form
ulae Turonenses” (Tours) of the eighth century. This collection 
contains 42 formulae;'and is also called “Sirmondicae” from P. Sir- 
mond who discovered it in a manuscript at Langres.

Note. Comparing the old and the new we find that there were 
always authors and books giving the formularies for Curial acts; 
nor are they lacking in our day. Cf. Mothon, 0. P., Formulaire des 
Actes ecclcsiastiques a Vusage des Curies Episcopales, du Clerge 
paroissial et des families religieuses.

48.—First Collections of Matrimonial Legislation. There is an 
ancient “Collection of Matrimonial Law” of the ninth century. 
Later, from the eleventh and twelfth centuries, matrimonial canons 
are contained in special books or parts of them. There are, for in
stance, the 7th book of the “Decretum” of Burchard, Bishop of 
Worms; and the 8th book of the “Decretum” of Ivo of Chartres. 
After Gratian there appeared many Summae, or special treatises on 
matrimonial law.
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Resume. In the first part of the first period (to the ninth cenr 
tury) we have seen certain collections of great importance and wide 
diffusion, which can be considered Codes of Canon Law. These are:
(1) “The Ancient Code of the Universal Church”; (2) the Collec
tion of the XVII Council of Carthage (491) or the “Code of the 
African Church”; (3) the Trullan Collection, at the close of the 
seventh century, from which emanated the Nicene Collection of the 
eighth century and the Photian Collection of the ninth century (the 
Code for the Greek Church) ; (4) the Dionysian Collection, at the 
beginning of the sixth century. This was called the “Corpus codicis 
canonum”, and under the name of Adrian (eighth century) was the 
Code in Gaul; (5) the latter “Hispana” or “Codex Canonum” (Code 
of Canons) in Spain (seventh century).



CHAPTER VIII

Collections from the Ninth Century to the Twelfth Century

I
SPURIOUS COLLECTIONS OF THE NINTH CENTURY

When we speak of spurious collections we really mean collections 
of pseudo-decretals. The period in question abounded in documental 
forgeries. Nonetheless a greater coherence and unity is to be ob
served in the collections of these centuries.

49. —Just as in the East there were Nomocanons, so in the West we 
have collections of pseudo-decretals. Both are of the same kind. 
First of all there appeared collections of ecclesiastical law enacted 
by civil authority exclusively: Lex Romana canonice compta came 
from the juridical school of Ravenna under Charlemagne in the ninth 
century. In it were compiled the enactments of the Roman law con
cerning Church affairs, especially from the “Institutes” and the 
“Code” of Justinian and the “Epitome of Julian”. Its principal 
object is to accommodate the Roman law to ecclesiastical use. It 
contains also certain capitularies regarding privileges of Oriental 
churches.1

50. —“Capitula” and “Capitularia”. Of great importance are 
the collections of ecclesiastical laws, Capitularies, of civil princes, 
under the Carlovingian Empire.

At first the term Capitula was applied to brief instructions given 
to their clergy by Bishops in Synods or outside the same, as e. g., 
“Capitula Heraldi Archiepiscopi Turonensis” (the Capitula of Her- 
ard, Archbishop of Tours, 858). These were orderly compilations of 
canonical laws divided into single laws or chapters (capita). There 
are Episcopal Capitularies (Capitula or Capitularia Episcoporum). 
They began to be held in the eighth century, and are afterwards 
more frequent.2 The Kings of the Franks, the Emperors of Germany

1 Maassen, Ober eine lex Romana canonice compta, Vienna, 1860; Conrat, Lex 
Romana canonice compta in Romisches Recht im Fruhmittelalterlichen, Italien, 
Amsterdam, 1904.

2 Etienne Baluze, Capitularia regum Francorum, Paris, 1677; T. D. Mansi, 

Amplissima conciliorum collectio, t. 11-18 iuxta emendationem Cliniae, 1780; P. L. 
1.138, pp. 447-526; G. Seelinger, Die Kapitularien der Karolinger, Miinchen, 1893;

(235)
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and Princes, imitating the ecclesiastical custom, held their assemblies 
(colloquia or placita), which were called Capitularies; at these assem
blies were present nobles of the state and ecclesiastical Prelates; and 
in them were enacted laws both purely civil and laws concerning 
ecclesiastical matters. They were, therefore, laws given by kings 
with the consent of the Diet and in the Middle Ages enjoyed great 
authority.

The Merovingians (sluggard Kings) held a few capitularies toward 
the end of the sixth century. The Carlovingians held many from the 
times of Charles Martel (b. c. 690; d. 741), who was the first tp 
gather together the capitularies of the Masters of the Palace. These 
Kings wished to be regarded as protectors of the Church, hence their 
solicitude in giving laws on Church matters. Practically they stopped 
there. Their zeal for enforcement of church legislation did not equal 
that for civil legislation. The ecclesiastical capitularies were drawn 
up with the consent and cooperation of the church authorities and 
are, in fact, often mere repetitions of existent canons; and derived 
their obligatory force not from the assent of the secular power but 
from that of the ecclesiastical power. At first these Capitularies were 
scattered, but afterwards they were gathered together into collections 
of which the following are noteworthy.

51.—The Capitula of Ansegisus. Saint Ansegisus, who was Abbot 
of Fontanelle in Normandy (b. 770 about; d. 833 or 834), a very 
learned man, first gathered the Capitularia of the Frankish Kings, 
Charlemagne (d. 814), Louis the Pious (814-840), and Lothair (King 
of Italy in 818; Emperor 840-855) into four books (Quatuor Libri 
Capitularium Regum Francorum). This was in the year 827. Anse
gisus wrote in his preface: ‘ * Those things which the Emperor Charles 
enacted in the ecclesiastical order I have gathered together in the 
first book. Those of the holy Emperors Louis and Lothair, his son, 
I have put in the second book. The decrees of Charles, of various 
dates, pertaining to secular matters I have combined in the third 
book. Those things, however, which Louis, illustrious Emperor and.

Platz, Die Kapitularien der frankischen Konige bis zu Karl dem Grossen; 
Pforzheim, 1882-1888; Eiusdem, Die Gesetzgebung Karl des Grossen nach den 
Kapitularien, Offenburg, 1897-1898; A. M. Koeniger, Beitrage zu den frankischen 
Kapitularien und Synodeu, in <<Archiv. f. k. KR. ” t. 87, 1907, pp. 393-406. You 
will find a critical edition in Monumenta Germaniae historica, Legum sectio, ed. 
G. H. Pertz, t. 1 et 2, Hanover, 1835-1837; et ibidem A. Boretius et V. Krause, 
Capitularia regum Francorum, Hanover, 1897.
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Lothair, Caesar, his son, have done for the increase of secular8 laws 
I have brought together in the fourth book.”4 This collection con
tains only genuine documents. It was confirmed by Louis the Pious 
in 829. It was widely diffused in Gaul, Germany, and Italy, and was 
quoted in assemblies and councils as an authentic code.5 (For ex
amples of Capitularies cf. c. 34, D. LXIII and c. 59, C. XVI, q. I, 
canons taken from Book I of the Capitula of Emperors Charles and 
Louis. Thus c. 59, C. XVI, q. 1 says: “Because we know in accord
ance with the tradition of the Holy Fathers that Church goods are 
the offerings of the faithful, the atonement for sins, and the patri
mony of the poor, the which we wish not only to conserve but even 
with God’s bounty, to increase. But that etc.” Cf. Deusdedit, p. 5; 
Anselmus, 1. 4, a. 43.)

52.—The Collection of Benedict the Levit e. In his preface Bene
dict the Levite (i. e. deacon) declares himself to be a cleric of the 
church of Mainz, writing at the command of its Archbishop, Autgar 
(825-847), with documents drawn from its archives, namely the 
Capitularies of Archbishop Riculf (d. 813). This collection contains 
the books of the Capitularies of Charlemagne and Louis the Pious, 
and should be called a continuation of the collection of Ansegisus. 
In great part the documents used are spurious, since they were not 
collected but rather fabricated by Benedict from Sacred Scripture; 
the Fathers, the Breviarium of Alaric, the law of the Visigoths and 
of the Romans; and they treat of the rights of the Roman Church, 
of Metropolitans, and of Synods.®

a Those Capitularies were called “secular” (mundana) which treated only of 
civil matters, that they might be distinguished from ecclesiastical capitularies in 

which the Emperors treated of sacred matters and concerns.

< This Ansegisus wrote also Constitutio pro monachis de victu et vestitu.
5 Cf. Hefele-Leclercq, Histoire des Conciles, 1908, t. IV, pp. 72 sq., 572 sq.
o This collection was first published separately and later was added to the col

lection of Ansegisus. It was published by Etienne Baluze, Capitularia regum 
Francoruin, Venice, 1772; P. L. t. 97, pp. 698-9112; G. H. Pertz, Monumenta Ger
maniae historica, legum sectio, t. 2, p. 2, Hannover, 1837, pp. 17-158. Cf. P. Fournier, 

Notices sur trois collections canoniques inedites de Vepoque Carolingienne, in 

“Revue des sciences religieuses,1 * t. 6, 1926, pp. 78-92; E. Seckel, Studien zu 
Benedictus Levita in “Neues Archiv.” t. 26, 1900, pp. 37-72; t. 29, 1904, pp. 277- 
331; t. 31, 1905, pp. 59-139; t. 35, 1909, pp. 105-191; 433-539; t. 39, 1914, pp. 

327-431; t. 40, 1915, pp. 15-130; t. 41, 1917-19, pp. 157-263; Eiusdem, Benedictus 
Levita decurtatus et excerptus, in “Festschrift H. Briinner,” Miinchen, 1914; 

F. Maassen, Zwei Exkurse su den falschen Kapitularien des Benediktus Levita, 
in “Neues Archiv.” t. 18, 1892, pp. 294-302; M. Conrat, Der Novellenaussug de 
ordine ecclesiastico, eine Quelle des Benedictus Levita in “Neues Archiv.” t. 24, 
1899, pp. 341-348.
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The purpose of the falsification is easily inferred from the forged 
documents themselves, in particular to defend the Church against the 
usurpations of the civil power, to put obstacles in the way of judicial 
causes instituted against clerics and bishops, to bring about certain 
reforms, as the institution of chor-bishops. The Capitularies of Bene
dict treat of ecclesiastical matters with the manifest intention of in
culcating certain things which are more or less the same as those 
brought forward by the author of the “Decretals of Pseudo-Isidore” 
and the “Capitula of Angilramnus”; whence it is rightly inferred 
that they had the same end in view. What connection there is be
tween these spurious Capitularies and the “Decretals of Pseudo
Isidore” is matter of dispute. Did Pseudo-Isidore employ these 
Capitularies, or were the Capitularies extracted from the “Decre
tals” and abridged?

The time of composition was after the death of Louis the Pious 
(847) and before the Imperial Assembly at Quercy (857), which 
quotes them.7 8 Generally, it is said to have been composed in the year 
845. The place of composition was the western part of the Prankish 
empire.

7 Cf. G. H. Pertz, Monumenta Germaniae historica, legum sectio, t. 1, 1835, pp. 
451 et 453, Hannover.

8 Angilram was Bishop of Metz, in Lorraine, 768-791.

53. — The Capitularies of Angilrami. This collection must be 
called the first Western nomocanon, since it contains, along with the 
Capitularies, canons of councils, sentences of the Fathers, and De
cretals of Sovereign Pontiffs; it thus differs from the preceding col
lections examined in this article. It appeared at the same time as the 
Pseudo-Isidorian Collection with which it is joined in many codices. 
It was quoted for the first time (870) by Hincmar (to be spoken of 
later), Bishop of Rheims, who said that just as the Isidorian Collec
tion was received in Gaul from Spain by Riculf, Bishop of Mainz 
(d. 813), so these Capitula were brought from Rome by Bp. Angilram 
(d. 791) on the occasion of his visit to Pope Adrian who gave him 
this document. Prom this they are also called the “Capitula Hadri
ani”, and are quoted by Gratian, c. 6, C. 6, q. 1; c. 11, C. 25, q. 4.

6

Protestants, laying great stress on these words of Hincmar, assert 
that this collection was made at Rome, and taken from the “Isidori
ana”. But there is no ground for such an assertion; but rather must 
the collection be said to have arisen where it first appeared, sc. in 
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Gaul, about the middle of the ninth century. Its author is unknown. 
Angilram is an historical personage but he had no connection 
with these Capitula; nor were they ever quoted by Pope Adrian. 
Some have attributed the collection to Benedict the Levite; but the 
truth rather is that its author made use of the collection of Benedict. 
There is internal evidence that the 11 Capitula Angilramni”, the 
“Capitularia Benedicti Levitae”, and the “DecretalesPseudo-Isidori” 
all had the same authors, or at least authors motivated by the same 
intentions.

The “Capitula Angilramni” (divided into seventy-one or, according 
to others, eighty chapters or titles) has reference to trials and, more 
particularly, to accusations brought against bishops and clerics. This 
nomocanon had imitations which, however, laid greater stress on 
ecclesiastical canons; just as the “Collectio Anselmo dicata” took 
some things from the “Roman Law”.

54.—The Pseudo-Isidorian Collection,9
A. Origin. This collection is nothing but the later 4 * Collectio His

pana” falsified. In point of fact the “Collectio Hispana” (of which 
we have already spoken)0® which appeared under the name of St. Isi
dore and was called the “Codex Canonum” or “Corpus Canonum”, 
was brought into Gaul by Riculf, Bishop of Mainz (d. 813), was im
mediately added to, falsified, and finally resulted in the Pseudo-Isi
dorian Collection.

B. Preface and three-fold division. The preface repeats that of 
the Spanish Collection. It begins: “The begininng of the preface 
of Saint Isidore, Bishop. I sidor us Mercator, the servant of Christ, 
to the reader, his obedient fellow servant in the Lord, (sends) the salu
tation of faith. ’ ’ The name Mercator  is found in the ancient codices10

o A more complete bibliography is found in E. Seckel in Realencyclc. fur protest- 
antische Theologie und Kirche, V®. Pseudoisidor, t. 16, Leipsic, 1905, pp. '.265-305. 

Cf. P. Fournier, Etudes sur les fausses decretales in ” Revue dHiistoire ecclfisias- 
tique,” VII (Louvain, 1906), pp. 33-51; 301-316; 543-564; 761-784; VUI (1907), 

pp. 19-56; B. Simson, Pseudoisidor und die Le Mans - HypotMse, in “Zeitschr. 
der Savignystiftung Kanon. Abteilung,” t. 85, 1914, pp. 1-74; E. Davenport, The 
False Decretals, Oxford, 1916; P, Hinschius, Decretales Pseudo-Isidorianae et 
Capitula Angilramni, Leipsic, 1863. Cf. P. L., t. 130.

9a Vid. supra, p. 219, n. 39b.

io In the ancient version of the Greek canons there seems to have been an author 

called Mcreator. Why a forger should have usurped this name is not altogether 

clear. Cf. P. Hinschius, Der Beiname Mercator in der Vorrede Pseudo-Isidors in 

“Zeitschr. f. K.R. ” t. 6, 1866, pp. 148-152; J. F. Schulte, Marius Mercator und 
Pseudo-Isidor, in ” Sitzungsber. d. Hath. Aka dem. der Wise. Philos, histor. KI.” 

t. 147, Vienna, 1904, n. VII; A. Van Hove, Prolegomena, Mechlin, 1928, p. 143. 
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in the Vatican, at Paris, and at Modena. Hence the proposed read
ing of some, namely, “Isidorus Peccator”,11 must be rejected. The 
preface also contains three apocryphal letters of the African Bishops 
to Pope St. Damasus (366-384) requesting copies of the epistles of 
his predecessors. To these is appended the favorable (affirmative) 
reply of the Pope. Then there follows the order of celebrating a 
Council, taken from the IV Toledo.

11 The pseudonym Peccator (sinner) was often assumed by early writers, 
especially monks, in token of humility.

12 Melchiades is usually known to English-speaking Catholics as Pope St. 
Miltiades. He reigned from 310 or 311 to 314 and was a native of Africa. It 
was during his reign that the edict was issued ending the persecution of the 
Christians.

is It is quoted by Galante, Fontes luris Can. selecti (1906), pp. 89 sqq.; by 
Gratian in the Decretum (c. 14, D, 96) and by Hinschius, Decretales Pseudo- 
Isidorianae, Leipsic, 1863, pp. 249-254. The insertion of this Constitution in the 
Decretals did much to make it known. Pope Leo IX made use of it, but not 
Pope Gregory VII. Kirch notes that the early testimony in favor of the donation
of Constantine belongs to the time of the Frankish Kings in Gaul and extends 
to the middle of the ninth century. The Boman Curia seems to have attained a 
knowledge of these testimonies only at the time of Pope St. Leo IX (1049-1054) 
or after two centuries, during the Byzantine conflict. The aim of the donation 
seems to have been first the enlargement (moral not political) of the Papacy;
and secondly, the safeguarding of the liberty and independence of the Church 
against the usurpations of the civil power. These aims also influenced the author of
the Decretals of Pseudo-Isidore, who received this donation into his collection.
Cf. Scuola Cattolica, 1913, Vol. II, p. 198; and read in Gratian’s Decretum the
palea “Constantinus Imperator,” or e. 14, D, 96.

The first part opens with 50 Apostolic Canons and then gives 60 
spurious Decretals purporting to come from Roman Pontiffs begin
ning with St. Clement (one of the Apostolic Fathers 88?-97?) up to 
Melchiades12 * * * * * at the beginning of the fourth century. It adds a fic
titious constitution of Constantine in favor of the Roman Church.18

The second part contains canons of Councils from Nicaea to the 
II Seville (690), in accordance with the “Hispana”, with spurious 
additions. There are in this part 11 Oriental councils, 8 African, 16 
Gallican, and 36 Spanish. (The distribution of these canons gives 
evidence of a topographical division in addition to the chronological..

The third part gives Decretals from Pope St. Sylvester (314-335) 
to Pope St. Gregory the Great (590-604) and one letter of Pope St. 
Gregory II (715-731). Most of these are genuine. To them are 
added about 45 apocryphal Decretals and some genuine ones not 
found elsewhere. These are taken partly from the “Hispana” and 
partly from the collection known, from its discoverer, as the “Ques- 
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nelliana”. In all, there are in this third part some 120 documents, 
of which at least 104 are fictitious.

C. The falsity of the “Pseudo-Isidore” is easily deducible (1) 
from the silence concerning it on the part of the councils before the 
middle of the ninth century (nor is it mentioned among the works of 
St. Isidore of Seville, who died in the year 636, although his works 
were very well known); (2) from its citations of Sacred Scripture, 
which are given according to Alcuin’s edition of the Vulgate (Alcuin, 
735-804, was a Saxon but he lived in Gaul for some time after the 
year 782, at Aix-la-Chapelle, whither he had gone at the invitation 
of Charlemagne 14 to organize education in the palace school); (3) 
from many passages taken from the Fathers, Councils, and later 
collections; (4) from the uniformity of style, which argues for one 
author rather than many Pontiffs; (5) from the barbarous Latinity 
which is redolent of the ninth century and of the style employed in 
the Gallican Church; (6) from many errors in history and anachron
isms. This deception, however, did not immediately become known. 
The collection was received as truly Isidorian and, under the author
ity of Riculf of Mainz (who was said to have received it from certain 
monks of Spain and brought it into Gaul), gradually made its way 
from Gaul into Germany, England, and Italy; and at length into the 
“Decretum” of Gratian which assured its universal adoption. We 
must note, at the outset, that though some of the Popes regarded it 
as genuine, none of them gave it formal approval. It can be said, in 
general, that it was received as genuine up to the fifteenth century.

Long before that date, however, doubts arose as to its genuineness. 
Even in the ninth century not all Bishops acknowledged it in its 
entirety. To some it seemed to favor overmuch the prerogatives of 
the Holy See. To these Pope St. Nicholas I (858-867) made rejoin
der that if they acknowledged the collection in things that favored 
themselves they ought also to receive it in those that favored the 
Roman Pontiff. In the twelfth and thirteenth centuries doubts were 
cast upon it by Peter Comestor (d. c. 1178) and Stephen of Toumai 
(d. 1203); later, by Marsilius of Padua (d. 1324), and in the fifteenth 
century by Cardinal John Torquemada (d. 1468) and, most notably,

i* It is known that Alcuin, at the order of Charlemagne, undertook 1 ‘ the cor

rection of the Old and New Testaments” (Ep. 136 AlcuinV) to free the text from 
ihe many variant readings introduced into St. Jerome’s Latin version (the Vulgate) 

by the scribes of many churches and monasteries. Alcuin had in mind to restore 

the text of St. Jerome but his genuine work has not come down to us.
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by the great theologian, Cardinal Nicholas of Cusa « in his book “n 
Concordantia Catholica” of 1450- In the sixteenth centum * 
Pseudo-Isidore was printed, thus affording opportunity to schXJ* 
pass judgment on its authenticity. Erasmus17 doubted its eenni 
ness. s^Huine-

The Magdeburg Centuriators 18 and other Protestant writers eaeerl 
attacked the Decretals of Pseudo-Isidore, not from love of truth 
the abstract but simply because they felt that to destroy the authem 
ticity of this collection was to sap Papal prerogatives. Despite ill 
Intent, they aided.the cause of truth. In 1572 Francis Torres, S. J 
undertook a refutation of the Centuriators18 but could not change 
the attitude of doubt held toward the Pseudo-Isidorian Decretals by 
the erudite Cardinals Bellarmine, Baronius, Du Perron, also by 
Fronto Ducoeus and James Sirmond, S.J.20 (1559-1601).’ Antoine

is The Cardinal died in 1461.
i® Book III, Chap. 2.
it Desiderius Erasmus (probably 1466-1536), the prince of humanists and most 

learned man in Europe, skilled in Philology, Patristics, S. Scripture, at first con
sented to the Lutheran movement. In fact he has been called the intellectual 
Father of the Reformation. Later, he withdrew, in view of the disorders and 
abuses attendant upon the new religion.

18 In the years from 1559-1574 appeared the Magdeburg Centuriators, The 
work was planned by Matthias Flacius of Illyria (d. 1571), a disciple of Luther 
and Melanchthon, and derived its name from the fact that it purported (in thirteen 
folio volumes) to give the history of the Church in the first thirteen centuries of 
its existence. Later, there appeared at Tubingen (1592) an* epitome in eight 
volumes bringing the work down to the fifteenth century. This latter was the 
work of Osiander. Despite the fact that the intention of the Centuriators was 
.to write “ rather a passionate apology for their own heresy and revolt than a 
history, ” the work had a good effect in bringing about a more critical attitude 
in historiography. Then arose that Prince of historians, and Father of modern 
Church history, the Oratorian, Cesare Baronio (Caesar Baronius, 1538-1607), later 
a Cardinal, with his monumental “Annals’9 (Annales Ecclesiastici). This work 
was commanded by St. Philip Neri (1515-95), head and founder of the Roman 
Oratory. It formed a complete answer to the Centuriators. See The Life of St. 
Philip Neri by Cardinal Capecelatro (London, Burns, Oates and Washbourne, 1926),
pp. .333, 483.

ia Cf. F. Turrianus, Adversus Magdeburgenses centuriatores pro canonibus apos
tolorum et epistolis decretalibus libri V, Florence, 1572.

20 Jacques Sirmond, S.J. (1559-3601) was in 1581 made professor Of dasex* 
languages in Paris and numbered St. Francis de Sales among is p p • ,.naj 
to Rome he formed friendships with Cardinal Bellarmine and especi J w { 
Baronius. His erudition and acquaintance with ancient manuscripte mae 
assistance to the latter in the work of the Anna les He Capi!
Louis XIII. Among his many works were very ^enri. Councils,
tularies of Charles the Bald and his successors, and Paris 1623 and
‘‘Karoli Calvi et successorum aliquot Franciae regum Capitula, Pans, 
Concilia antiqua Galliae/ ’ Paris, 1629.
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le Conte (d. 1586) with lengthy arguments proved them to be in all 
probability spurious; and Antonius Augustinus (d. 1586) showed 
from -what sources the falsifier took his fragments of pseudo-epistles.

In 1628 David Blondel, a Calvinist and a learned and famous man, 
undertook a defense of the Centuriators under the title of “Pseudo- 
Isidorus et Turrianus vapulantes”.21 In this book he so clearly 
shows with what fragments of ancient documents the forger composed 
his decretals and so fully and bitterly lays bare the fraud that from 
that day the question of the False Decretals was forever settled in 
the minds of learned men.

Nonetheless Bonaventura Malvasia, a Franciscan (1635), and Car
dinal D’Aguirre (d. 1699) in his collection of Spanish councils,210 
endeavored to defend the opposite opinion; but without success.

The imposture was unmasked with compelling clearness by such 
noted scholars as Peter de Marca, Christian Wolf, Etienne Baluze, 
Cardinal Henry Noris, Cardinal Emmanuel Schelstrate, Philippe 
Labbe, Nicholas Antoine, Antoine Pagi, Sr. and Antoine Pagi, Jr., 
Natalis Alexander, Pierre Constant, Daniello Bartoli, the brothers 
Ballerini, Francesco Antoine Zaccaria and others.

The Pseudo-Isidore was a forgery altogether unique, a bold and 
successful fraud. The more certainly to attain his end the falsifier 
so mingled his spurious decretals with fragments of genuine docu
ments, after the fashion of a mosaic, as to deceive for centuries the 
whole Church. How could such a thing be? Several reasons might 
be given. The common opinion then was that any Pontifical decision, 
even though neglected and forgotten for centuries, retained its uni
versal and immutable force. Accordingly, Pseudo-Isidore made cun
ning use of the 11 Liber Pontificalis” in which mention is made of 
letters of Popes. Not even the memory of such letters existed at the 
time, but Pseudo-Isidore, did himself invent and forge such as he 
needed. Forgery, however, was not confined to Pseudo-Isidore, the 
most skilled and successful of falsifiers. Legislation was not found 
in its completeness at the time; and many a compiler filled in the 
gaps in legislation by recourse to forged documents, without ever 
arousing the suspicions of anyone.22

2i1 * Pseudo-Isidore and Torres Drubbed.1 f

21a Collectio maxima conciliorum omnium Hispaniae et novi orbis,
22 Such a fabrication would, of course, be impossible today, for several reasons— 

but particularly because of the codification of ecclesiastical legislation in the Codex 
luris Canonici, But long before the Code, forgery was made difficult by the pub

lication of Gratian’s Decretum (though even it embodied some fragments of
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D. Time. The Collection was made after 845, the year usually 
assigned to the Collection of Benedict Levite which it seems to use; 
and before 852 in which year Hincmar of Rheims makes use of the 
“False Decretals” in his Capitula.23

E. Place of Origin, (a) Not Spain, for no Codex of this collec
tion is found there; nor was it known there before the thirteenth 
century, (b) Not Italy, and especially not Rome, for the following 
reasons: Pope St. Leo IV (who lived at this time, 847-855) in his 
enumeration of the sources of canon law, about the year 850, makes 
no mention of this collection. Secondly, these false decretals are not

xfound in the collections of the time; for example, in the supplement 
of the “Dionysiana”, which indeed contains some spurious docu
ments but not these. Thirdly, the fragments of civil law that it 
contains are not from Justinian’s Code in use at Rome, but from the 
Frankish “Breviarium” of the Visigoths, (c) There is practically 
unanimous agreement today among the critics that it arose in the city 
of Rheims,24 or the city of Le Mans.25

F. The Author. It is certain that St. Isidore of Seville (d. 636) 
was not the author. This we have shown when speaking of the later 
“Hispana”. The forger boldly made use of this illustrious name to
Pseudo-Isidore) and the Decretals of Gregory IX, Cf. Fournier (Professor in the 

School of Canon Law at Grenoble), Etudes sur les fausses Decretales in “Nouvelle 

Revue historique de droit fran^ais Stranger,11 1867-1888; in Dictionnaire Apolo
get ique de la foi catholique, A. D’Ales, S. Hinschius, pp. 208 ff.; Tardif, Histoire 
des sources du droit canonique, Paris, 1887, pp. 144 and ff.; Seckel, Pscudoisidor in 
liealencyck. fiir prot, Theol, und Kirche.

23 Cf. A. Van Hove, Prolegomena, p. 144.

24 Cf. M. Lurz, Ueber die Heimat Pseudoisidors, Miinchen, 1898; F. Lot, La 
question des fausses decretales in ‘1 Revue historique,” t. 94, 1907, pp. 290-299; 

Eiusdem, Etudes sur le regne de Hugues Capet, Paris, 1903.

25 Cf. B. Simeon, Pseudo-Isidor und die Geschichte der Bischofe von Le Mans in 

“Zeitsehr. f. K. R.” t. 21, 1886, pp. 151-169; Eiusdem, Die Entstehung der 
pseudo-isidorischen Falschungen in Le Mans, Leipsic, 1886; Eiusdem, Ein Schreiben 
Dollingers uber die Entstehung der pseudoisidorischcn Dekretalen in “Zeitsehr. f. 

Kirehengeschichte, ” t. 12, 1891, pp. 208-209; Eiusdem, Ueber das Vaterland der 
falschen Dekretalen, in “Historische Zeitsehr.” t. 68, 1892, pp. 193-210; Eiusdem, 
Pseudoisidor und die Le Mans—Hypothese in “ Zeitsehr. d. Savigny Stiftung, Kan. 

Abt.” t. 35, 1914, pp. 1-74; P. Fournier, De V origine des fausses decretales in 
* ‘ Compte rendu du Congres des savants catholiques, ” Paris, 1888, II, pp. 403-419; 

Eiusdem, La question des fausses decretales in “ Nou velle Revue historique de droit 

franc, et etrang.” t. 11, 1887, pp. 70-104; t. 12, 1888, pp. 103-109; Eiusdem, Une 
forme particuliere des fausses decretales d’apres un manuscript de la Grande 
Chartreuse in (iBibliothSque de I’^cole des Chartes,” t. 49, 1888, pp. 325-349; 

Eiusdem, Etudes sur les fausses decretales in “Revue d’histoire eeclSsiastique,” 
t. 7, 1906, pp. 761-784 and t. 8, 1907, pp. 19-56.
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further his fabrication. Some think the author to have been Rothade, 
Bishop of Soissons, others Benedict Levite, or Riculf, Bishop of 
Mainz. P. Fournier, L. Duchesne and others fix on some author from 
the diocese of Le Mans in the province of Tours. Others deny this 
on the theory that the controversy concerning “chorepiscopi”, which 
so moved Pseudo-Isidore, was not then a burning question at either 
Le Mans or Mainz but at Rheims.26

There is no compelling proof as to his native place. The author’s 
choice of words is French-German and peculiar to northern France 
of his day (as “missus” for-“legatus” and “senior” for the master 
of an estate). He takes the words of the Frankish Councils, Aix-la- 
Chapelle (Aachen) and Meaux in 836, Paris 829. As we have seen, 
he quotes in legal matters the “Breviarium of Alaric”, then used in 
France. The collection was first quoted in France. At the end of 
the eighth and the beginning of the ninth century these “Decretals” 
were utterly unknown at Rome. They began to be quoted there 
when news of them was brought thither from France.

An objection may be urged against the above statement, namely, 
that Pope St. Nicholas I (858-867) in a letter to Hincmar of Rheims 
and to the Bishops of Gaul seems to commend the “False Decretals”. 
See canon 1, D. XIX, “Si Romanorum”.

On this occasion (letter to Hincmar, 22 January', 865) the Pope is 
finding fault with Hincmar2T and the other Bishops of Gaul because 
(1) they acknowledged this collection when it confirmed their privi
leges but rejected it when there was question of the prerogatives of

so Cf. J. B. Sag muller, Lchrbuch d. Hath. K. B., p. 227; and those authors cited 
in footnotes on preceding page.

27 Hincmar (806-882), spoken of above, was the celebrated Archbishop of Rheims, 

theologian and truly learned man. Despite his learning, however, he was deceived 

by the False Decretals. For some years he lived at the court of Louis the Pious. 
Later he became Archbishop (845). For forty years he wielded great influence 

in the policies of the West Frankish Empire. His actions toward his two suffragans 

and his nephew, Hincmar, whom he had appointed to the see of Laon, and his 

monograph, De jure metropolitanorum, reveal an over-staunch defender of the pre
rogatives of Metropolitans. He is said to be the author of the acclamations 

(Laudes) used at the close of Councils and on other solemn occasions (See Water
worth, Canons and Decrees of the Council of Trent, p. 282). He died at Epernay, 

France. Cf. K. van Noorden, Hinkmar Erzbischof von Eheims, Bonn, 186’3; M. 

Sdralek, Hinkmars von Eheims kanonistische Gutachten ueber die Ehescheidung 
des Kbnigs Lothar II, Freiburg, 1881; J. Weizsacher, Hinkmar Erzbischof von 
Eheims, sein Leben und seine Schriften, Freiburg, 1884; H. Schrors, Hinkmar und 
Pseudoisidor, in ltZeitschr. f. historische Theologie,” t. 28, 1858, pp. 327 sq.; 

K. van Noorden, Ebo, Hinkmar und Pseudoisidor, in “Historische Zeitschr.” t. 7, 
1862, pp.-311-350. 



246 History of Sources of Canon Law

the Holy See; and (2) that they unreasonably rejected the Decretak 
of ancient Pontiffs on the sole plea that they were not found in >th 
“Hadriana”, although many authentic copies of them were found 
elsewhere. This is the only ground for asserting that Pope Nichola 
I even implicitly approved this collection.

Others argue from the fact that the author used the 4‘Liber Pontifi 
calis” that he must have been a Roman. Their argument, however 
is not compelling, for the “Liber Pontificalis” was even at that time 
cited outside Rome and furthermore was quoted by contemporary 
authors in Gaul. z

G. Object and Aim of the Author. In his preface the author 
says that he was constrained by many Bishops and other servants of 
God to gather together existing canons and publish them in bne 
volume. Considering the manifest erudition of the author we may 
concede that this was his object, but it was by no means the only in
tention he had in mind, for otherwise we cannot explain why he 
stooped to fabricating Decretals.

According to the Ballerini brothers and Devoti he wished to deter 
all (upon this he is insistent) from bringing accusations against 
Bishops, and to restrain the tyranny of Metropolitans. However, 
there are many reasons for believing that this was not his sole motive. 
Wernz and others are of opinion that he had a twofold end in view:
(1) the reform of ecclesiastical discipline, at that time greatly needed 
in Gaul; (2) the vindication of the rights of the Church against lay 
usurpers and other invaders, amongst whom he bitterly attacks 
“Chorepiscopi”.28 He states that no layman can bring accusation 
against a cleric in court. He defends Bishops against Metropolitans, 
decreeing that judgment can be pronounced against them only in 
Provincial councils or by definitive sentence of the Pope. (In this 
regard see Canons 1557 and 220 of the Code). He greatly exalts the 
authority of the Roman Church and declares that everyone has the 
right of appeal to the Roman Pontiff, that Provincial councils cannot 
be celebrated without permission of the Pope: Many hold that the 
author by exalting the Roman Pontiff hoped to put an end to the 
violent measures of the Metropolitans.

liindische Chorepisl'opat, Bonn, 1928.
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H. Its Influence upon the Development of Canon Law. Here 
two extremes must be avoided. Some say that Pseudo-Isidore had no 
influence on Church law. Others, namely, older Protestants as the 
Magdeburg Centuriators, the Gallicans, Jansensists and Febronians, 
assert that it brought about many innovations regarding the consti
tution of the Church. The former declare that these false decretals 
merely set forth a long-existent practice and that Pseudo-Isidore “set 
up no law that was not previously in force” (Devoti). However, it 
must be said that this collection had a three-fold influence upon the 
development of Canon Law: (1) It contains some entirely new things: 
e. (a) the permission {licentia) of the Boman Pontiff for the 
convocation of Provincial councils, which in point of fact never ob
tained the force of law (saving the decree of Pope Sixtus V for the 
approval of Provincial councils, now embodied in Canon 291 of the 
Code), (b) The unlawfulness of laymen accusing clerics in court; 
this also was not approved (see Code, Canons 1934 f.). (c) Defini
tive sentence in causes of deposition of Bishops rests with the Boman 
Pontiff (this is in agreement with Canon 1557, § 1, n. 3 of the Code),
(d) Bestitution must be made to those despoiled; this was already a 
rule in Boman law and seems to have been followed in ecclesiastical 
courts before the time of Pseudo-Isidore. (2) It solidified a disci
pline that ivas weak and corrupted. (3) It exerted an influence upon 
later collections, which for centuries drew their material from it; 
and put an end to chronological collections. Certain Protestants and 
schismatics foolishly contend that by means of these false decretals 
the government of the Church was completely changed, since prior to 
their appearance all Bishops were equal and the Boman Pontiff had 
only the primacy of honor!

The assertion that many novelties were thus introduced is false. 
Substantially, all its enactments were already in existence. Coviello 
has very well said (to give but one example): “It is finally estab
lished that this collection introduced no new legislation but merely 
gave a new formulation to legislation already existing in practice in 
the Church’s life. In short, Pseudo-Isidore wished to give the 
authority of law to that which was already accepted in fact. ”29 It 
is sufficient to note that if novelties had been introduced, the collec
tion would not have been so readily accepted; objections would have 
arisen, and the fraud would have been easily detected. Our argument

2® Cf. Prof. Nic. Coviello, Manuale di Diritto Ecclesiastico, published by V. Del 
Giudiee (Rome, 19i2fi), Vol. I, p. 34.
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is strengthened by the fact that certain new laws contained in th' 
collection were never observed, e. g., the consent of the Roman Pontiff 
for convoking Provincial councils.30

3i Cf. A. Theiner, Disquisitiones criticae ad praecipuas canonum et decretalium
collectiones, Rome, 1836; H. Wasserschleben, Beitrage zur Geschichte der vorgra-
tianischen Quellen des Kirchenrechts und des rbmischen Rechts. ini Mittelalter, 
Munster, 1862; F. Maassen, Zur Geschichte der Quellen des Kirchenrechts und des 
romischen Rechts im Mittelalter in ‘1 Vierteljahrschrift fiir Gesetzgebung und Rechts- 

wissenschaf t, ’ ’ t. 5, 1863, pp. 186, sq.; E. Friedberg, Prolegomena ad Decretum 
Gratiani, in Corpus iuris canonici, Leipsic, 1879-81, I, pp. xlii-lxxv; P. Fournier, 

De Vetude des collections canoniques du IXc au XI Ie sidcle in “Compte yen^ 
du Congres des savants catholiques,ft Brussels, 1894, Section V, Sciences is onqu ,

II
COLLECTIONS OF THE TENTH AND ELEVENTH CENTURIES

There are many collections of this period but only a few of them 
have been published.31 They are systematic in character and from 
them Gratian in great part derived his material for the “Decre
tum”. This explains the connection between our second epoch in
augurated by Gratian, and the first epoch. The more celebrated 
collections are:

55.—In Italy: I. Collectio Anselmo Dicata (Collection dedicated 
to Anselm). This was Anselmus II, Bishop of Milan (883-897). The 
collection, therefore, appears to have been made in northern Italy by 
an unknown author although Cardinal Pitra and others think differ
ently. Just as this collection precedes others in point of time,  so it 
surpasses them in its orderly arrangement of matter. It consists of 
twelve books (Coll. Ms. Ambr. A. 46) and has not been published. 
Its Greek and African canons are taken from the “Dionysiana”, the 
Spanish and Gallican from the genuine “Hispana”. It quotes many 
genuine Decretals from Dionysius but unfortunately includes some 
spurious ones from Pseudo-Isidore.

32

33
so Cf. F. N. Knust, De fontibus et consilio Pseudo-1 sidori collectionis, 1832; 

A. Tilloy, De I’in fluence des fausses decretales sur le droit public ecclesiastique 
au point de vue apologctique in “ Compte rendu du Congres des savants eatho- 

liques, “ Paris, 1891, Sciences juridiques et economiques, pp. 35-36; Jager, Das
Kirchenrechtssystem Pseudoisidors, Wurzburg, 1909.

Brussels, 1895, pp. 286-291.
32 It belongs to the ninth century but may be reckoned among tenth cen ury 

collections because of its systematic method and its matter.
33 The Preface, Summary and V Capitulation were published by A. Mai W 

patrum Bibliotheca, VII, parte 3, Rome, 1854, pp. iv-vh ■ F. Patetti* *
etA del codice vercellese della eollesione di canom Anselmo dedicata, in A 6
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The following are called Gregorian Collections because they ap
peared at the time of Pope St. Gregory VII (1073-1085) or shortly 
afterwards, and have the same aims as that great Pope, namely, the 
defense of the rights of the Supreme Pontiff and the Church and the 
privileges of clerics, and the reform of the clergy and people. We 
know to what an evil pass ecclesiastical discipline had come in the 
tenth century and later. History records the incontinent and simon- 
iacal clerics, the many Bishops who were unworthy of their high and 
holy office, the laymen who usurped ecclesiastical powers and the 
ecclesiastics who invaded the Apostolic See itself. (It was the time 
of Marozia and the Tusculan Princes.) God raised up magnanimous 
reformers in His Church, and chief among them was Pope Gregory 
VII34 (Hildebrand), truly Gregory or “Watchful”, as his name 
indicates.35

The worthless cockle had struck deep roots; so much so that the 
Fathers at a Council held in Paris in 1074 condemned the Roman 
decrees, calling them “intolerable and irrational”. Even saintly 
Bishops, as Hanno (or Anno), Archbishop of Cologne (1056-75), had 
grave doubts as to the outcome of the reforms inaugurated by the 
saintly Pontiff. New collections of disciplinary legislation originated 
with the reform of Pope Gregory.

II. Collectio Anselmi Lucani35 (the Collection of St. Anselm of 
Lucca, born about 1036). This Anselm (called also “the Younger”) 
was born at Mantua and became Bishop of Lucca. He was the

giuridica, ’1 t. 4; Eiusdem, Nuove osservazioni sui 3/s.s. della collezione di canoni 
Anselmo dedicata et del capitolare del Lamberto, in “Rivista italiana per le scienze 

giuridiche,” t. 9, 1897, pp. 375-384; P. Fournier, L’origine de la collection Anselmo 
dedicata in “Melanges P. F. Girard,” Paris, 1912; J. F. Schulte, Veber drei in 
Prager Handscriften enthaltene Canonen-Sammlungen I. Eine aus der Collectio 
Anselmo dedicata excerpirte Sammlung in 1 * Sitzungsber. der K. Akadem. der Wise., 
Philos, histor. Cl.” t. 57, 1867, Vienna, 1868, pp. 171-174.

3* Besides the usually quoted sources, as Hefele, it will be of use to consult 

Capecelatro, Storia di S. Pier Damiano e del suo tempo, DesclGe, 1887; Wilmot- 
Buxton, Story of Hildebrand, N. Y., 1919.

as cf. Decretum Gratiani, c. 1, “Audivimus,” C. 1. q. 3; and c. 2, 3, of the 
same “Causa” and “Quaestio.”

30 Cf. Frid. Thauer, Anselmi Lucensis Collectio Canonum, Innsbruck, 1906-1915 
(an incomplete edition). The Capitulations of this collection were published by 

A. Mai, Spicilegium Eomanum, VI, pp. 316-395; P. L. t. 149, pp. 485-568. Cf. 

P. Fournier, Les collections romaines de Vepoque de Gregoire VII, pp. 294-327; 

365-395; Eiusdem, Observations sur diverses recensions de la collection canonique 
d’Anselm e de Lucques, in “Annales de 1 ’University de Grenoble” t. 13, 1901, 
pp. 427-458. 
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nephew of Anselm, the Elder, who later became Pope Alexander II 
(1061-1073). Anselm made a collection divided into thirteen books 
(still inedited), the first seven of which were based on the “Anselmo 
Dicata”. The remainder are from the “Burchard Collection”. This 
Anselm, whom the Mantuans venerate as their patron, took part in 
the celebrated quarrel between Henry IV and Gregory VII regard
ing investitures, composing for the occasion the “Contra Guibertum 
(antipopam) et saguaces ejus” (Against Guibert and His Fol
lowers). He was the adviser of Countess Matilda.37

III. The Collection of Cardinal Deusdedit, This great canonist 
was born at Todi, Italy and died about 1100. He was the intimate 
friend and strenuous defender of the great Pope Gregory VII in the 
work of religious reform, and by him was created Cardinal.38 For 
this work he wrote his collection as an Apologetic, that is, in defense 
of the rights of the Church against the Hohenstaufen Kings of Ger
many, and especially Henry IV.

His collection comprises four books or parts which he enumerates 
thus: “There are four things which, with the help of God, we pro
pose to write about. First, that it is not lawful for Kings to appoint 
Bishops to holy Churches (327 chapters). Second, on simonists^ 
schismatics and their priesthood and sacrifice (163 chapters). Third, 
that the clergy should be supported and honored by the laity and not 
defamed (289 chapters). Fourth, that the secular power may not 
introduce clerics into the Church, nor expel them from it, nor usurp 
clerical rights (437 chapters).” All these were matters of dispute 
at the time between the Supreme Pontiff and the Emperor. Deus
dedit dedicated his compilation to Pope Blessed Victor III (1086- 
1087), the successor of Pope Gregory. He also wrote during the pon
tificate of Blessed Urban II (1088-1099) the TAbellus contra invasores 
et simoniacos et reliquos schismaticos (Treatise against invaders, si- 
moniacs and other schismatics).30

st Matilda was born about 1046 and died about 1115. She was Countess of 

Tuscany and, at the time, ruler of a large part of northern Italy. She was a 

staunch supporter of Gregory VII and other Popes against the incursions of the 

Empire.

88 Of the Title of the’Apostles in Eudoxia.

so p. Mnrf.iTiiip.ei, Deusdedit presbyteri cardinalis tituli Apostolorum in Eudoxia 
collectio canonum e codice Vaticano edita, Venice, 1869. A critical edition was 

published by V. Wolf von Glanvel, Die Kanonessammlung des Kardinals Deusdedit, 
I, Die Kanonessammlung s elb st, Paderborn, 1905. Cf. E. Hirsch, Leben und Werlce 
des Kardinals Deusdedit, in “Archiv. f. k. K. B.,” t. 85, 1905, pp. 706-718;
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IV. Collection of Bonizo. Bonizo was Bishop of Sutri and later of 
Piacenza. He, too, was a defender of Pope Gregory. He published 
(about 1089) . a collection of canons in ten books, each with a preface 
or analysis of the contents. It is theological as well as canonical in 
character and is sometimes called “Decretum” or “De vita Chris
tiana”. 40

V. Collection of Gregory, Cardinal, known as the “Polycarpus”. 
It seems to have been composed at Rome between the years 1101-1120 
during the pontificate of Pope Callistus II (1119-1124). The author 
says that he wrote at the request of Didacus, Bishop of Compostella, 
to whom he dedicates the work. It consists of eight books which con
tain genuine laws only. It seems to derive somewhat from the “Col
lectio Bracarensis” and the “Collectio Anselmo dicata”. With re
spect to Decretals, it contains very perfect and complete documents, 
which would indicate access to the Roman Archives. It is a perfectly 
ordered, methodical collection. Wernz says that the title “Poly
carpus” (bearing fruit) is well merited.

Cardinal Gregory says of his book: “Since in the past as well as 
in our own times various affairs follow one another in the Church 
and the decisions relating to numerous causes gradually grow to great 
volume, I have made a chronological collection in eight books under 
suitable headings from a large number of perfect (true) laws. As

Eiusdem, Kardinal Deusdedits Stellung zur Laieninvestitur, ibid. t. 88, 1908, pp. 

34-49; pp. 595-624; E. Stevenson, Osservazioni sulla collectio canonum di Deusdedit 
in “Archivio della R. Societ^ Romana di storia patria,” t. 8, 1885; P. Scheffer- 

Boichorst, Die Sammlung des Kardinals Deusdedit und die Schenlcung der Gr'dfin 
Mathilde, in * ‘ Mitteilungen des Institute fiir osterreichische Geschiehtsf orschung, ” 

t. 11, 1890, pp. 119-121; H. Steinacker, Die Deusdedithandschrift (Cod. Vat. 3833) 

und die liltesten gallischen libri canonum in “ Mittheilungen des Institute fur 
osterreichische Geschiehtsforschung, Erganzungsband, ” VI, 1901, pp. 113-114; 

P. Fournier, Les collections canoniques romaines de Vepoque de Gregoire FIT, 

pp. 327-395; W. Peitz, Das Originalregister Gregors VII. Appendix II: Die 
collectio des Deusdedit in 1 * Sitzungsber. der K. Akad. der Wiss., Philos, histor. 
KI.” t. 165, Vienna, 1911.

<0 Cf. A. Mai, Ex libris Decreti Bonizonis Episcopi excerpta, in “Nova Patrum 
Bibliotheca,” VII, 3, Rome, 1854, pp. 1-75, in which are published certain com

mentaries added to the canons; A. Dulac, Bonizo. Le libellus de sacramentis et le 
Decretum, in “Revue d’histoire et de litterat. relig.” nouvelle serie, t. 3, 1912, 
pp. 230-239; P. Fournier, Bonizo de Sutri, Urbain II et la comtesse Mathilde, in 

“ BibliothSque de I’^cole des Chartes,” t. 76, 1915, pp. 12166-291; Eiusdem, Les 
sources canoniques du Liber de vita Christiana de Bonizo de Sutri, in “ Biblioth6que 
de I’^cole des Chartes,” t. 78, 1917, pp. 117-134. 
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the nature of the work, undertaken at your command, permits, 1 have 
called it Polycarpus'’.41

56.—In Germany: I. Collectio Reginonis Prumiensis (Collection of 
Regino of Priim). Regino was Abbot of the Monastery of Priim 
which was located in the diocese of Archbishop Ratbod of Trier. At 
the command of Ratbod, a reformer of ecclesiastical discipline, Regino 
(after the Council of Tribur,42 895) made a collection to serve as a 
manual for use of the Bishop in the canonical visitation of his dio
cese and in judicial procedure. Regino (d. 915) was buried in the 
Monastery of St. Maximinus, at Trier (or Treves).

The collection is inscribed Libellus de ecclesiasticis disciplinis et 
religione Christiana collectus or Libri duo de synodalibus causis et 
de disciplinis ecclesiasticis4* It is divided into two books, the first 
treats of ecclesiastical persons and things, the second of laymen. 
Each book begins with a list (elenchus) of questions relating to the 
canonical visitation. The books contain the answers to these ques
tions with a citation of canonical authorities, that is, canons and 
decrees. These authorities are taken not only from conciliar canons 
and Papal decrees, but also at times from the “Theodosian Code”, 
the “Capitularies” of the Frankish Kings, and the “Laws of the 
Burgundians and the Franks”. False decretals are rarely cited. 
Later, many changes were made in this collection.44

II. The Collection of Burchard, sometimes called “Collectarium”, 
“Liber Brocardus” or “Brocardicus” and “Decretum”. This was

Migne, P. L. t. 56, p. 347. Cf. Mai, op* cit., VII, 3, 1-76, where excerpts from 

Book IV are given; F. Theiner, Disquisitiones criticae in praecipuas canonum et 
decretalium collectiones, Rome, 1836, pp. 356 et sqq.; H. Hiiffer, Beitrage zur 
Geschichte der Quellen des Kirchenrechts, Miinster, 1862, pp. 67-109; P. Fournier, 

Une collection canonique italienne du commencement du XII* sidcle, in 11 Annales 
de 1 ’enseignement superieur de Grenoble,11 t. 6, 1894, pp. 209-233; 343-438; 

Eiusdem, Les deux recensions de la collection romaine dite Polycarpus, in 
1 * Melanges de arehSologie et d ’histoire de 1 ’iicole frangaise de Rome, ’ 9 t. 37, 

1918-1920, pp. 55-107.

42 Cf. V. Krause, Die Akten der Tribur er Synode 895, in “Neues Archiv., 
t. 17, 1891, pp. 49-82; 281-326.

43 “A Collection of Ecclesiastical Laws and the Christian Religion” or “Two 

Books on Synodal Causes and Ecclesiastical Laws.”

4* Etienne Baluze first published this collection at Paris in 1671. Cf. Migne, 

P. L., CXXXII, 175-484. A critical edition was made by F. G. A. Wasserschleben, 

Peginonis Abbatis Prumiensis libri duo de synodalibus causis et disciplinis ecc es 
iasticis, Leipsic, 1840. Cf. P. Fournier, L ’oeuvre canonique de Piginon de Pram, 
in Bibliothique de I’&cole des Chartes, t. 81, 1920, pp. 30-44; Wawrk, De Eegtnone 
Priimiensi, Breslau, 1901. 
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the first collection to be called universally “Decretum”. Burchard 
(not the monk) was an ecclesiastic of Mainz and later Bishop of 
Worms (1000-1025). He was a man distinguished for his piety and 
charity, an ardent restorer of discipline, especially by means of the 
education and training of the younger clergy, by synods and pastoral 
visitations. It is a large collection in twenty books with a preface. 
It was undertaken (1021-1022) at the suggestion of Brunicho, provost 
of Worms, with the aid of Bishop Walter of Speyer and Albert, monk 
of Gembloux, his teacher, to serve as a manual for young ecclesiastics 
and for the clergy in general.

The author tells us that he drew his material from the “Corpus 
Canonum”, sc. from the Canons of the Apostles; the Canons of the 
Transmarine Councils; from the Gallican, German and Spanish 
Councils; the Decretals of Roman Pontiffs; Sacred Scripture; the 
Fathers, Gregory, Jerome, Augustine, Basil, Ambrose and Isidore. 
However, he did not quote these directly as sources but at second 
hand, especially from the “Regino”. The collection enjoyed great 
authority at the time and indeed for more than a century, up to the 
publication of Gratian’s “Decretum” (c. 1150). Burchard has brief 
sayings which are often quoted by authors because of their fine 
literary style. These are called, from the Latin name of their author, 
“dicta Brocardica” or “regulae Brocardicae” (Brocardic sayings or 
rules). Other collections have drawn very largely upon this one as, 
e. g., the “Collection of Gregory IX”. (Cf. Caput 2 “de sponsa 
duorum”, IV, 4; c. I, “de frig.”, IV, 15; c. 8, “de accusationibus”, 
V, 1.)

Books XIX and XX are worthy of special mention. The former 
was often published as a separate volume and was familiarly known 
as “Corrector” or “Medicus”,45 because it dealt with the spiritual 
ailments of various classes of people; the latter, more a theological 
treatise than a canonical collection, treated of the “four last things” 
and is called “Liber speculationum” or “Speculator”.40

Cf. A. Lagarde, Le manuel du confesseur au Xie steclc in “Revue d'histoire 
et de Utterat, religieuses" nouvelle serie, t. 1, 1910, pp. 542-555. See above No. 
45, p. 229.

Migne CLXXX, 857-968. Cf. Martene, Thesaurus Anecdotorum, Paris, 1717; 

A. Demeester, Notice sur Alger de Liege in “Fdderation archSologique et historique 

de Belgique,” XVI session, Bruges, 1903; Annuaire de Vunivcrsite catholigue de 
Louvain, 1911, p. 410; B. Le Bras, Le Liber de misericordia et justitia d'Alger 
de Liege, in “Nouvelle Revue historique de droit franQ. et Strang.,” t’. 45, 1921, 
pp. 80-118; W. Huft'er, Beitriigc zur Geschiehte der Quellen des Kirchenreehts, I, 

TJeber Algerus von Liittich und einen noch ungedruckteii Liber sententiarum, der
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III. The Collection of Alger, Master or Professor at the Cathe
dral School of Liege in Belgium, later a monk at Cluny, where he 
died (before the year 1135). The Collection appeared about the 
year 1121 and is divided into three parts, like the 4 4 Decretum” of 
Gratian. The first part treats of mercy toward the lapsed; the 
second, of justice and judicial matter; the third, of non-Catholics. 
It was called by its author “Liber de misericordia et justitia”. It 
depends largely on Burchard and Anselm of Lucca and the “Liber 
gratissimus” of Peter Damian. It is a splendid commentary and 
foreshadows the scholastic method later used by Gratian.

57.—In Gaul: I. The Capitula, Abbonis. St. Abbo (945-1004) 
was a Benedictine monk who became Abbot of Fleury, near Orleans. 
He composed at the end of the tenth century a collection in fifty-two 
chapters, which he dedicated to the King, Hugues Capet,  and his. 
son Robert.

47
48

II. The Collections of Ivo of Chartres. Ivo was born in Beauvais, 
before the middle of the eleventh century, was elected Abbot of the- 
Monastery of St. Quentin in that place; and became Bishop of 
Chartres in 1092. He died in the year 1115 or 1117. This great 
Bishop was not only conspicuous for learning, but illustrious for 
zeal, prudence, faith, and holiness of life. Indeed Pope St. Pius V, in 
a Constitution of 1570, permitted the Canons of the Lateran Congre
gation to celebrate the memory of Ivo on May 20.40 Three collec-

wahrscheinlich von ihm verfasst und von Gratian b enut st worden ist, Munster^ 

1862, pp. 1-66; A. Hauck, Veber den liber decretorum Burchard’s von Worms in 
Berichte der sachsischen Gesellschaft der Wissenschaften, * * Phil. hist. Klasse,” 

t. 46, 1894, pp. 65 sq.; A. M. Koniger, Burchard I von Worms und die deutsche 
Kirche seiner Zeit., Miinchen, 1905; E. Diederich, Das Dekret des Bischofs Burchard 
von Worms. Beitrage zur Geschichte seiner Quellen; P. Fournier, Etudes critiques 
sur le decret de Burchard de Worms, in “ Nou velle Revue historique de droit franc, 

et Strang.” t. 34, 1910, pp. 41-112; 213-2122; 289-331; 564-584; Eiusdem, Le 
decret de Burchard de Worms, ses caracteres et son influence, in 11 Revue 1’histoire 
ecclesiastique, ’ ’ t. 12, 1911, pp. 451-473; 670-701.

*7 Hugues Capet died in 996, enabling us to fix an approximate date to the 

collection of St. Abbo.

<8 Cf. Migne, P. L., t. 139, pp. 473-508, Abbonis Floriacensis monasterii abbatis 
collectionem 52 capitulorum praefatione ad Ugonem Francorum regem filiumque 
eius Robertum, ed. T. Mabillan, Vetera dualecta, Paris, 1723, pp. 133-148; S.
Abbe de fleuri in “Histoire litterataire de le France,” t. 7, Paris, 1746, pp. 159-18 .

40 St. Ivo of Chartres must not be confused with St. Tvo, Breton lawyer (1253- 

1303) who defended the rights of the Church against the usurpations of the Kings 

of Gaul. Because of his free legal services to the needy he has been called ” Lawyer 

of the Poor.”
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tions are generally assigned to him.50 We shall treat of each of these.
A. The “Tripartita”, or collection in three parts. The first part 

contains Decretals of Roman Pontiffs, genuine and false, arranged 
in chronological order; the second part is made up of Canons of 
councils and is also chronological; the third contains extracts from 
the Fathers and from the Roman and Frankish Law. It has not 
been edited.

B. The 41 Decretum”, a vast work in seventeen books, embracing 
the entire field of canon law. Ivo calls it 41 Exercitationes ecclesias
ticarum Regularum”. Its sources are Epistles of Roman Pontiffs, 
Canons of Councils, the Fathers, Collections of Catholic Emperors. 
All these are derived from Burchard.

C. The “Panormia” or Pannomia?1 It comprises eight books and 
is much more compact and orderly than the two preceding col
lections.

For fifty years (until the time_gf Gratian) Ivo divided honors with 
Burchard. Indeed he has much that is original, e. g., his refutation 
in the second part of his 44Decretum” of the errors of Berengarius. 
All three of his collections found abridgments as, to mention only 
one,.the 44Summa Decretorum” of Haymo, Bishop of Chalons. Gra
tian owed much to Ivo, not only for matter but also for orderly 
arrangement.

58.—In Spain : I. The Polycarpus.5Ui We have already treated 
of this collection (in No. 55) but it must be mentioned here because 
written for Spain and dedicated to the Bishop of Compostella.

II. Two collections of Antoninus Augustinus, not yet published. 
They are named from the places of their discovery:

r»o The Decretum and Panormia are in Migne, P. L., t. 61, pp. 47-1344. Cf. 

Dombrowski, Ivo Bischof von Chartres, sein Leben, seine JTerke, Breslau, 1881; 

A. Foucault, Essai sur Yves des Chartres d’apr&s sa correspondence, Chartres, 1883; 

A. Sieber, Bischof Ivo von Chartres und seine Stellung zu den kirchenpolitischen 
Fragen seiner Zeit, Konigsberg, 1885; A. Esmein, La question des investitures 
dans les lettres d’Yves de Chartres in “ BibliothSque de I’^cole des hautes 6tudes,” 

Section religieuse, Paris, 1889, I, pp. 139-178; P. L. Schmidt, Der Ivo Bischof von 
Chartres, Vienna, 1911; E. Fischer, Ivo von Chartres, der Erneuerer der vita 
canonica in Frankreich, in Festgabe Alois Knoepfler, Freiburg, 1917, pp. 67-88; 

J. R. Menu, Becherches et nouvelles etudes critiques sur les recueils canoniques 
attribues a Yves de Chartres, Paris, 1880; P. Fournier, Yves de Chartres et le droit 
canonique, in “Revue des questions historiques,’’ t. 63, 1898, pp. 51-98; pp. 384- 

405; Eiusdem, Les collections canoniques attribues a Yves de Chartres, in 
“BibliothSque de I’Ecole des Chartres,” t. 57, 1898, pp. 645-698; t. 58, 1897, 

pp. 26-77; pp. 293-326; pp. 410-444; pp. 624-676.

si Panormia, so called from the Greek and the Latin, norma; or Pannomia 

from the Greek nav and vopoc,
si a See above, pp. 251 f.
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A. The “Collectio Tarraconensis”, found in the Cistercian Monas 
tery of Ploblete, near Tarragona. It is in six books and was com* 
posed after the death of Pope Gregory VII (1073-1085), some of 
whose Decretals it gives.52

B. The “Collectio Caesaraugustana”, found in a Carthusian 
Monastery near Saragossa. It consists of fifteen books and seems to 
have been written soon after the death of Pope Paschal II (1099 
1118), some of whose Decretals it gives.53

52 Cf. P. Fournier, Le liber Tarraconensis, Stude sur une collection canonique 
du Xie siecle in * * Melanges Julien Havet,’’ Paris, 1895, pp. 256 et sqq.

58 Cf. Fournier, La collection canonique dite Caesaraugustana in ‘ Nouvel e 
Revue historique tie droit franc;, et Strang.’’ t. 45, 1921, pp. 52-c9.

Ill

GENERAL CHARACTER OF COLLECTIONS FROM THE TENTH 

TO THE TWELFTH CENTURIES

59.—The characteristics of this period are a development in law 
and a growing perfection in the making of collections. This is the 
Carlovingian era, illustrious not only for the unity of its civil rule 
and the glory of the Holy Roman Empire but also for the study of 
letters and the cultivation of ecclesiastical-civil legislation. There 
was not, however, at least in the beginning, any attempt at codifica
tion. This legislative activity, however, served to form the material 
for Gratian’s “Decretum”.

The common notes of these collections, indicative of the relation 
they bear to the progress of ecclesiastical lawmaking, are:

(a) They are mixed—composed of canons of Councils, Decretals of 
Popes, excerpts from the Fathers and Sacred Scripture, and even 
from Imperial laws. (There are a few exceptions, as e. g., the “Col
lectio Caesaraugustana”, made up solely of Decretals.)

(b) They are methodical collections (systematicae). Even where 
a chronological or chronological-geographical order is followed, the 
systematic order is in evidence. [There are some exceptions, e. g., the 
“Collectio Tripartita” of Ivo of Chartres—but that was merely the 
germ of his other two collections, the “Panormia” and “Decretum”, 
hut even here his threefold division is in a sense systematic; the 
“Breviarium of Cardinal Hatto” (c. 1080) ; but the author, himself 
an Italian, who was a protagonist of the reforms of Pope Gregory VII, 
declares that this collection is but a “defloration of canons” for the 
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use of his clergy;5-* the Collection of Abbo, the Abbot of Fleury—of 
no great weight.]

(c) These collections are more perfect in compilation, or the ar
rangement of their parts. True indeed there was no idea of codifi
cation, nor was this permitted to private compilers but had to come 
from the supreme Roman authority. Nevertheless, greater liberty 
appears in the arrangement of the laws. Thus the “Polycarpus” of 
Cardinal Gregory is divided into books, titles and chapters, and there 
is even an attempt at definitions (although it must be noted that 
“every definition in law is full of danger”).

(d) They are numerous, for many councils were held from the 
ninth to the twelfth centuries; forty particular Councils in France 
and fourteen in Germany. In addition to Councils, Bishops convoked 
Synods to enact laws for the government of their subjects. The col
lections of these are called “Capitula Episcoporum”. From all this 
wealth of material and the difficulty of finding particular canons there 
arose the necessity of new collections, and methodical ones.

(e) Canon Law was not yet distinct from Theology. It happened 
because of the prevalence of heresies, e. g., that of Berengarius of 
Tours (999-1088),   that theological matters were frequently found in 
law collections. Treatises on eschatology, on penance, on the Primacy 
and privileges of the Roman See were of frequent occurrence.

5455*

58
(f) There are collections for a particular purpose. These are 

monographs; often concerning the Primacy, and sometimes the valid
ity of Sacraments conferred by schismatics and the excommunicated.

54 Cf. A. Mai, Scriptorum veterum nova collectio, t. VI, d. II, 1832.

55 Cf. Denzinger, n. 355.

50 In the sixteenth century questions pertaining to the Holy See were separated 

from Canon Law and formed a theological treatise, De Ecclesia et Romano Pontifice.
57 Cf. Wernz, Ius Decretalium, I, p. 335, edition of 1905.

Regino, Abbot of Prum, in the preface to his collection, tells us 
that he had it in mind to form a “manual of canons, or enchiridion”, 
for the convenience of Archbishop Ratbod in the canonical visitation 
of his diocese. Cardinal Ratto dedicates his “Breviarium Canonum” 
to his clergy. We have already seen special collections of this era, as 
the “Ordines Liturgici”, “Libri Poenitentiales”, the “Formularia” 
and even, in the ninth century, a small collection in XXX chapters 
on matrimonial law.57



CHAPTER IX

The Science of Canon Law in the First Epoch ; Its Writers

I
60.—The Science of Canon Law, its Divisions. From the history 

of Canon Law we must derive the exposition of the origin, progress 
and development of this science. This science is subjective, namely 
the knowledge that expert canonists possess; and objective, that is 
their lectures whether written or oral. We must treat, therefore of 
men learned in law and of their life and times, since these, factors 
oftentimes prove either a help or hindrance to science. We shall 
speak also of books, their value, authority, method; and of schools 
and their importance.1

Just as we divided the history of sources into epochs (No. 2, f.), 
so do we with the history of the science of Canon Law. We, there
fore, discard the so-called division according to writers, sc. the glos
sators (from Gratian to 1350), the commentators (to the end of the 
eighteenth century) and the systematic writers (down to our age). 
Nor do we follow that other division, sc. exegetes (from the purely 
exegetic method now in vogue), scholastics, and critics (or histor
ians). These last two methods of division are not strictly chrono
logical and can easily beget confusion.

In the study of the science of law our division into epochs is:
I. From the founding of the Church to Gratian’s “Decretum”.

II. From Gratian to the Council of Trent.
III. From the Council of Trent to our day.
61.—Historical Notes on the Authors of this Science. It is 

obvious that no specific science of canon law can be found until that 
law began to be regarded as a distinct study, although occasional 
attempts at scientific treatise can be found in the Middle Ages in the 
form of brief histories of writers on canon law.

(a) Joannes Andreae (Giovanni D’Andrea, b. at Mugello, near 
Florence about 1275; died 1348), a layman, is to be regarded as the 
Father of the history of Canon Law. In the preface to his “Novella”

i Cf. what we have said in the opening chapter of this History, p. 131.

(258)
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upon the "‘Decretals of Pope Gregory IX” he gives a list of canonists. 
This he completed in his “Additamenta ad speculum Durandi2 
(1347); in other books he furnished notes on teachers and books of 
Canon Law.

2 Durandus died in 1296.

(b) Baldus de Ubaldis (1327-1399) a layman of Perugia (who 
taught in six universities with distinguished success), wrote a mem
orial of famous teachers of both laws, “De Commemoratione famosissi
morum doctorum in utroque jure”. Thomas Diplovataccius (d. 
1541), “De praestantia doctorum”. Guido Panzirolus (d. 1599),

•“De claris legum interpretibus”, a work of great moment, whence 
many writers or canonists have drawn their material, as Dovatius 
(d. 1688) in Book V of his “Praenotiones canonicae”.

(c) Some have written of the Doctors of the University of Bologna; 
however, their works are not merely special or local monographs, for 
Bologna had a University that was up to the fifteenth century the 
prince of all in the study of both sacred and profane jurisprudence: 
Maurus Sarti, Abbot of St. Gregory “in Urbe” (d. 1760), wrote, at 
the request of Pope Benedict XIV (1740-1758), “De Archigymnasii 
Bononiensis professoribus a saec. XI usque ad saec. XIV” (the 
illustrious teachers of the University of Bologna from the eleventh to 
the fourteenth centuries). This work he completed and published. 
Maurus Fattorini, when Sarti died, and Caesar Albicinus, at Forli in 
Italy, 1888, re-published the work. Fantuzzi, “Notizie degli scrittori 
Bolognesi”, 1888.

In the nineteenth century and in our day, besides Savigny, (1779- 
1861) who by his history of the Boman law in the Middle Ages also 
promoted the history of the science of Canon Law, there are:

Schulte, who in his “Institutiones luris Eccl.” included a brief 
but excellent history of Canon Law. Because of his defection from 
the faith he published some things that were erroneous.

Maassen projected a history of sources and of writers of canon law 
in the West from the beginning of the Church to the close of the 
Middle Ages. Of this he published but one volume, up to Pseudo- 
Isidore.

Fournier continued this history up to Gratian. Prom Gratian to 
our day, Schulte (above-mentioned) wrote a history not unmixed with 
grave errors, “Die Geschichte der Quellen und Literatur des Canon- 
ischen Bechts von Gratian bis auf Gegenwart”, Stuttgart, 1875.
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It will be useful to consult: Hurter, Nomenclator litterarius Theol. 
Cath.; Wernz, Jus Decretalium, t. I; Maroto, Institutiones luris Can.

II
THE SCIENCE OF CANON LAW FROM THE FOUNDING OF THE CHURCH 

TO GRATIAN (FIRST TO TWELFTH CENTURIES)

62.—The First Beginnings of the Science of Canon Law.3 A 
few traces of this science appear at the time of the first collections. 
These beginnings take form at the appearance of the systematic col
lections. The first epoch is the period of preparation of this science;. 
a preparation that was brought about in three ways:

(a) By Glosses* or brief explanations of the words and sentences 
added to the text, either interlinear or marginal. Glosses have been 
added, e. g., to the Hadriana, in the ninth century.

3 For the beginnings of the science of Canon Law up to the Carlovingian era you 

will find a more complete literature in A. Van Hove, Prolegomena, pp. 211 sq. Cf. 

A. Tardif, Histoire des sources du droit canonique, Paris, 1887; W. Cave, Scriptorum 
ecclesiasticorum historia litteraria (usque ad a. 1517), London, 1688; C. Oudinus, 

Commentarius de scriptoribus ecclesiasticis antiquis, Frankfurt, 1722; 3.A.Fabricius, 

Bibliotheca mediae et infimae latinitatis, ed. S. D. Mansi, Padua, 1754.—Histoire 
litteraire de la France par les Benedictins, continues par VAcademic des Inscrip
tions et Belles-Lettres, Paris, 1758 sqq; A. Potthast, Biblotheca historica Medii 
aevi; TTegweiser durch die Geschichtswerke des europaischen Mittelalters bis 1500, 
Berlin, 1896; H. Hurter, Nomenclator litterarius theologiae catholicae, Innsbruck, 

1903-1911; U. Chevalier, Repertoire des sources historiques du moyen-age, Bio- 
bibliographic, Paris, 1905; Topo-biblio graphic, Montbeliard, 1894-1903; J. Creusen 

et F. Van Eyen, Tabulae fontium traditionis Christianae ad a. 1926, Louvain, 1926; 

H. Stein, Manuel de bibliographic generale, Paris, 1898; Ch. V. Langlois, Manuel de 
bibliographic historique, Paris, 1901-04; A. Amanieu, A. Villien et E. Magnin, 

Dictionnaire de droit canonique, Paris, 1924 sq. For the influence of the Holy 

Fathers and Christianity upon the Roman law, cf. E. Carusi, Diritto Romano e 
Patristica, in Studi Giuridici in onore di Carlo Fadda, ” Naples, 1906, II, pp. 

70 sq.; M. Troplong, De V influence du christianisme sur le droit civil des Romains, 
Louvain, 1844; Ch. De Monlean, L’&glise et le droit Romain, Paris; Ch. Lefebvre, 

Histoire du droit matrimonial fran^ais. Introduction generale, Paris, 1906, pp. 

178 sqq.; S. Riccobono, Influenza del cristianesimo sulla codificazione di Giustiniano, 
in Periodico 4 4 Scientia,” t. 5, 1909; Eiusdem, Cristianesimo e diritto privato, in 

44Rivista di diritto civile,” t. 3, 1911, pp. 37 sq.; T. Baviera, Concetto e limiti dell* 
influenza del cristianesimo sul diritto romano, in Melanges P. Girard,” Paris, 

1912, pp. 67 sq.; Ch. Boucaud, La premiere ebauche d’ tin droit chretien dans le 
droit romain, in LTIniversite catholique,” t. 70, 1913, pp. 14 sq.; F. Pringsheim, 

Jus aequum et ius strictum, in Zeitschr. der Savigny-Stiftung, ” Rom. Abr. t. 42, 

1921, pp. 6412 sq.; G. Gray, Il diritto nel Vangelo e Vinfluenza del cristianesimo 
sul diritto romano, Turin, 1922; S. DAngelo, Cristianesimo e diritto romano, in 

Saggi su questioni giuridiche, I, Turin, 1928, pp. 1 sq.; V. in Jus Pontificium, 1930, 

Fasc. II, pp. 83-92, Rerum canonicarum scriptores, Tabulae synopticae ab a. 1141 
ad a. 1564.
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* Latin, Glossae from the Greek yXwaoa or } Zorro, language or idiom.



Collections of Canon Law 261

(b) By special treatises. The Fathers and ecclesiastical writers 
composed various treatises regarding a particular part of eccle
siastical'discipline. Such treatises were the forerunners of a scien
tific commentary, methodically arranged, upon the whole body of 
canons. Some of these special treatises not only give the laws con
cerning some point of discipline but even reduce them, in some sort, 
to a system. Thus these treatises are an historical and literary ex
position of Church discipline. We must not forget that at the time 
of their appearance ecclesiastical discipline was still considered a part 
of Theology. The following are examples:

(1) 1 ‘De Catholicae Ecclesiae Unitate1f (The Unity of the Catholic 
Church), the immortal work of St. Cyprian (d. 258) on preserving 
unity and avoiding schism. Seizing the occasion of the schism of 
Felicissimus, of Novatus and Novatian, the Saint begins with a stern 
warning that all should shun schism, which is the work of the devil. 
He then treats of the unity of the Church. She is one, with a unity 
founded on the Primacy of Peter and the union of the Episcopate. 
Hence he infers, “No one can have God for a Father who has not 
the Church for a Mother”, and again, “To no one salvation, save in 
the Church”. We know from Theology that all are bound to belong 
to the Church; not only because that is commanded (necessitate prae
cepti) but even because membership in the Church, at least by im
plicit desire, is an indispensable means of salvation (necessitate 
mcdii). This last he clearly establishes by many proofs. Schism and 
heresies are arms of the devil. He closes with a fervent admonition 
that in union with the Church and the Bishop we await the coming 
of Christ.

(2) “De officiis ministrorum11 (The Duties of Ministers) of St. 
Ambrose (d. 397). It is the best known of all the moral and ascetical 
works of this great saint. It was of set purpose written after the 
fashion of Cicero’s “De officiis”. The latter book, stoic in doctrine, 
was the manual for the pagan Latin youth. Ambrose wished to 
supply a manual for Christian youth. Cicero wrote his book for his 
son, a candidate for the magistracy; Ambrose for his clerics, candi
dates for the sacred ministry. The same division is kept in both 
books, “de honestate”, “de utili”, “de conflictu utilis”; but in 
Ambrose all are referred to the supernatural life of grace and, jn 
place of Boman history and the teachings of the philosophers, he 
employs the facts of the Old Testament and the teachings of the 
Prophets. Thus he clearly and solidly shows the superiority of
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Christian morality over the ethical system of the pagans. He treats, 
as a teacher, of prudence, justice, fortitude and temperance. In fact 
his book may be called the first systematic exposition of the virtues 
requisite for candidates for the sacred ministry.

(3) “Liber regulae pastoralis” (The Pastoral Care) of St. Greg
ory the Great (d. 604) shows traces, as regards form, of the “De 
fuga” 5 of St. Gregory of Nazianzus (d. 389 or 390) and the “De sac
erdotio ” of St. John Chrysostom 6 (d. 407). St. Gregory the Great in 
this book wishes to show that it was not an exaggeration of humility 
that led him to attempt to escape the supreme episcopal dignity. 
When this was offered him upon the death of Pope Pelagius II (3 
September, 590) he made every effort to escape it, even going so far 
as to invoke the Imperial veto. The plan of his book, in four volumes 
or parts, is (first part) “what sort of man should come to the 
supreme rule”; (second part) “how a man should live upon coming 
to this”; (third part) “how while leading a good life he should 
teach”; (fourth part) “with what great care he should while teach
ing well, call daily to mind his own infirmities.” Kings and Em
perors wished this golden book translated into their own languages; 
and many Councils declared it “the Code of the priestly life”. The 
book was composed in 591 and dedicated to John, Archbishop of 
Ravenna, who had accused Gregory of ostentation in refusing the 
Papacy.

(4) 11 De ecclesiasticis officiis” (On Ecclesiastical Offices) of St. 
Isidore of Seville (d. 636). There are two books; the first, on divine 
worship (“de origine officiorum”) and the second, on the clergy 
(“de origine ministrorum”).

(5) “De officiis ecclesiasticis” of Amalaire (Amalarius of Metz, 
d. c. 850), Bishop of Trier; in four books, treating wisely of Sacred 
liturgy.7

s In this book, De Ftigaf Gregory of Nazianzus, Saint, Doctor of the Church 
(c. 325-389) gives reasons why be abandoned the See of Sasima; also an ample 

treatise on the dignity, the burdens, and the necessary virtues of the priesthood, 

and the penalties of mistaken vocation.

«St. John Chrysostom ("Golden-Tongued"), Doctor of the Church, Archbishop 

of Constantinople, (b. about 347; d. 407) in his De Sacerdotio follows for his 

main idea the De Fuga.
7 Unfortunately Amalaire’s book contains many mystical explanations of worship, 

of ceremonies, of sacred vessels and vestments; and these are so unseemly, so 

fantastic and altogether reprehensible that the book was condemned by the Gaulish 

Bishops. In addition it merited condemnation because of its errors as regards 

the Eucharist. Cf. Hefele-Leclercq, Histoire des Concites, IV, pp. 91 and 102.
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(6) Worthy of mention at this place are also the  De Synodalibus 
causis et disciplinis ecclesiasticis” of Regino of Priim (d. 915); and 
the “Decretum” of Burchard of Worms (d. 1025), especially the 
XIX Book and the Brocardica. These are fully treated above.. We 
can also include here the various collections that we have already seen, 
namely the “Penitentiales”, the “ Ordines”, the “Sac ramen talia”, 
the “Formularia”, et cetera.

41

8 Cf. Schulte, Lehrb., p. 37.

® Ep. IV, n. 13 in Migne, P. L., 83, 901. His complete works were edited by 

F. Averalo, Rome, 1797-1803, P. L., t. 81-83. Cf. A. Schmekel, Isidor von Sevilla, 
Sein System und seine Quellen, Berlin, 1914; R. Beer, Isidori Etymologiae. Codex 

Toletanus (nunc Matritensis) a photostat, Lyons, 1909; W. M. Lindsay, Isidori 
Hispalensis episcopi Etymologiarum sive Originum libri XX, Oxford, 1917; Ch. H. 

Beeson, Isidor-Studien, in * * Quellen und Untersuchungen zur lateinischen Philologia

des Mittelalters, *’ t. IV, Miinchen, 1913; J. Perez Llamazares, Estudio critico y
Uterario de las obras de S. Isidoro arsobispo de Sevilla y influenda de las mismas 
en la reforma de la disciplina y formation del clero, Leon, 1925.

(c) By explanation of canons in schools of Theology. In the pref
ace to a certain Summa of the twelfth century which Maassen    
edited, we read:  Among the various studies of Sacred Theology, 
the decrees of Popes and the statutes of Councils do not occupy the 
last place. They are taught with the method borrowed from the 
teaching of (civil) laws.” The custom was, as occasion offered, for 
the Professor to read some portions of the text (or canons) and com
ment on them for the benefit of the students. It was an elementary 
and very imperfect method. There was not yet a distinct school of 
Canon Law but only a juridic department of the school of Theology, 
which was called “theologia practica”, “theologia rectrix”.

8**
11

Other collections, especially those belonging to the eleventh and 
twelfth centuries, prepare the way for giving canon law its proper 
place among the sacred sciences. This is more particularly true 
when there is an attempt to harmonize discordant texts and reconcile 
contradictory canons—an attempt highly necessary in the face of so 
many and such varied collections and “legislations”. The first sys
tematic collections had juxtaposed under one heading or rubric all 
juridic loci treating of the same matter. Immediately, great dis
crepancies became apparent, as was pointed out by the author of the 
Irish Collection, by Anselm of Lucca, by Cardinal Deusdedit, by 
Bonizo, Ivo, Alger of Liege and others. Isidore of Seville to remedy 
this defect proposed that the criterion be the greater age and the 
authority of the text—an insufficient criterion.® Hincmar, Arch-
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bishop of Rheims (ninth century), gave better rules;10 as did also 
Bernold of Constance13 (eleventh century), but without the praise 
their efforts merited. Ivo of Chartres improved upon these rules in 
his “De Consonantia Canonum” which he prefixed to his “Decre
tum”. However, he gave only the theory, leaving the application to 
his readers. Later, collections were drawn up in accordance with 
these rules. These were called scholastic collections because following 
the method of scholastic Theology.12 ”

10 For Hincmar’s works, ef. Migne, P. L., t. 125-126; F. Ruffini, Vi un*opera 
inedita attribuita ad Incmaro d’ Rheims, in “Atti del Congresso internazionale di 

scienze storiche,” Rome, 1903; W. Gundlach, Zwei Schriften des Erzbisschofs 
Hinckmar von Rheims, in “Zeitschr. f. Kirchengeschichte, ’ ’ t. 10, 1889, pp. 92-145« 

258 sq.; A. Gandenzi, Bibliotheca iuridica medii aevi, II, Hincmari Remensis col
lectio de ecclesiis et capellis, Bologna, 1892, pp. 7-23; M. Gietl, Hinckmars col
lectio de ecclesiis et capellis, in 1 ‘ Historisches Jahrbuch,” t. 15, 1894, pp. 556 sq.; 

as to bis teaching, cf. C. Von Noorden, Hinkmar Erzbischof von Rheims, Bonn, 

1863; Loupot, Hinckmar archeveque de Rheims, sa vie, scs oeuvres, son influence, 
Rheims, 1869; H. Schrors, Hinkmar Erzbischof von Rheims, sein Leben und seine 
Schriften, Freiburg, 1884; M. Sdralek, Hinkmars von Rheims lanonistisches 
Gutachten uber die Ehescheidung Lothars, II, Freiburg, 1881.

11 Bernold of Constance (b. Duchy of Swabia, 1054; d. Schahausen [now in 

Switzerland], 1100) was an historian, a theologian, and a canonist, a priest and 

later a member of the Benedictine Order. He was a sturdy defender of the reform 

of Pope Gregory VII in Germany. He wrote: Ve prohibenda sacerdotum incon
tinentia, De damnatione schismaticorum, Apologeticus super excommunicationem 
Gregorii VII. Cf. Peyret, Bernold de Constance; La Reforme de Saint Gregoire 
VII, Saint Etienne, 1904; Pertz in Monum. Germ. Hist. Script., V; Thauer, ib., II, 

F. Thaner, Libelli de lite, II, pp. 1-168; Eiusdem, Hinkmar von Rheims und 
Bernold, in “Neues Archiv. ” t. 30, 1905, pp. 693 sq.; P. Fournier, De I’auteur 
de traite de excommunicatis vitandis, in “Nouvelle Revue historique de droit fran§. 
et Strang.11 t. 41, 1917, pp. 169 sq.

12 Examples of this are Liber de misericordia et justitia of Alger and the 

Decretum of Gratian. The former has already been spoken of; the latter will be 

fully discussed later.



PART II—EPOCH II 

(From the XII to the XVIth Centuries)

CHAPTER X

63. — The Development of the Science of Canon Law in the 
Second Epoch.

Causes: (a) The supereminence of the Church in the twelfth and 
thirteenth centuries in the quarrels between Emperor and Pope; the 
ever-increasing authority of the Church; (b) the Universities; (c) 
the Roman law in the school of Bologna.

(a) The supereminence of the Church in the Xllth and Xlllth 
Centuries. To understand clearly the development of canon law 
inaugurated at the beginning of this epoch it will be of service to 
recall, at least briefly, the conditions then obtaining in Church and 
State.

In the preceding century there had arisen a very serious contro
versy, concerning the right of Investiture, between Pope Gregory VII 
and Henry IV (1056-1106), King of Germany, in which the Pope 
could truly say, while dying at Salerno, seemingly defeated: UI have 
loved justice and hated iniquity; therefore I die in exile”, but he 
had in point of fact planted the seed of Church victory and inde
pendence of lay domination. These happy results the Church attained 
in the centuries immediately following. The Investiture controversy 
was settled by the Concordat of Worms (1122), which was approved 
in the I Lateran Council (1123).

Later, new conflicts arose between Pope Alexander III (Orlando 
Bandinelli, 1159-1181) and Emperor Frederick Barbarossa (1152- 
1190), because of the incursions of the latter into the possessions and 
province of the Church (Caesaropapism). So far had Frederick gone 
as to consider his will “a living law”. However, twenty cities of 
Lombardy solemnly entered into an anti-imperial alliance at Pontida, 
7 April, 1167. This is known as “the Lombardy League”. The 
League won a great victory over the Emperor at Legnano. After this 
crushing defeat at Legnano (29 May, 1176), his army almost totally 
destroyed and his own life in great jeopardy, Frederick sought peace 
with the Pope, who finally received him with great benignity at St.

(265)
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Mark’s, Venice. A great quarrel arose between Pope Innocent III 
(1198-1216) and Frederick II (1194-1250), 41 the most thoroughgoing 
foe of the papacy”. Finally, the latter was deposed by Pope Inno
cent IV (1243-1254) in I Council of Lyons (1245). Throughout this 
period the Kings of France up to Philip the Fair (1284-1314) aided 
the Holy See.

Four Oecumenical Councils were celebrated about this time at the 
Lateran (1123, 1139, 1179, 1215) and two at Lyons (1245, 1274). 
These great Councils settled many questions of faith and morals, 
condemned heresies, deposed schismatic Emperors, approved the Cru
sades, confirmed Religious orders, established the military orders, re
formed ecclesiastical life, and promoted learning.

It is a time of great prosperity for both Church and State. The 
City-States arise and grow strong by commerce and industry. The 
Gothic style of architecture flourishes, and magnificent Cathedrals 
are built. This is the golden era of the Church, the culminating point 
of her temporal authority in society, which she attained only after 
much conflict, sorrow and labor; 44by the cross is light”. The con
flicts between Emperor and Pope resulted in great victory for the 
Apostolic See and daily increased its authority.

The most illustrious Pontiffs of the Middle Ages were Alexander III 
(Bandinelli, 1159-1181), Innocent III (De’Conti, 1198-1216, a son of 
Pope Clement Ill’s sister), Gregory IX (of the same family, 1227- 
1241), Innocent IV (De’ Fieschi, 1243-1254), Alexander IV (Regi- 
naldo Conti, 1254-1261), Boniface VIII (Benedetto Gaetani, his 
mother was a Signina, 1294-1303)—all ardent canonists.

Canon law shared in this general prosperity of the Church. In 
matters of justice all had recourse to the Holy See—as to a port of 
refuge. To it were referred dissensions between kings, between 
States, questions concerning contracts, marriages, patrimonies, privi
leges of clerics, et cetera. In the resultant increase of laws it was 
found more and more necessary to formulate a systematic method of 
their collection. Thus the earliest codification of laws takes its rise 
in the thirteenth century.

Church law influences more and more all other laws; and even 
society itself. The Church insists upon the universal brotherhood of 
man and suggests a League of Nations. While not for the moment 
able to accomplish this great good, she yet profoundly influences the 
Law of Nations. It becomes recognized that the strongest bond be
tween peoples is Religion; and so the Holy Father is properly re
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garded as the supreme defender and arbiter in questions of justice. 
International Law is founded. More humane laws are enacted, 
especially regarding war, which should be undertaken only for the 
defense of human and divine rights, as were the Crusades.

In public internal law the Church opposed both the autocracy of 
the Roman code and the license of the German, and by her eternal 
teachings and example shows peoples and kings that even the highest 
power must be subject to the divine and natural law.1 When Kings 
became unruly and rebellious they were deposed by the Roman 
Pontiff and their people were released from allegiance. Herein lies 
the origin of the Holy Roman Empire. Thus the Church protects 
the rights of subjects against the frequent abuses of their rulers. 
Above all, she wishes to destroy the monstrous system by which, as a 
certain poet puts it, “Mankind exists for the few”; she extends the 
44Truce of God” (1179) to safeguard public peace; lessens the prac
tice of private vengeance by establishing places of refuge or asylum; 
puts down piracy and banditry by censures and punishments; founds 
schools and colleges; encourages agriculture; and opens hospices.2

In private law the Church, while unable directly to abolish slavery, 
yet mitigates many of its rigors; insists upon the observance of equity 
in treaties.and agreements; opposes usury; condemns divorce; vin
dicates the rights of women;8 safeguards the sanctity of marriage, 
last wills and oaths. In these matters she lays down‘the rules now 
found in Moral Theology, and sees to their enforcement.

In penal law she introduces a complete change, by avoiding, as far 
as possible, punishments and substituting for them penances for the 
correction and amendment of the offender; establishes confraternities, 
some for the reform and others for the succor of criminals, particu
larly those condemned to death.

In legal procedure she strenuously opposed Germanic superstitions 
(the duel, the ordeals by fire, by water, and the abuse of oaths), and 
at the same time the harshness that often prevailed in Roman law,4 
thus substituting for private vengeance the orderly processes of tribu
nals and judges.

1 Cf. cap. Novit ille 13, X. I, 1; and cap. Venerabilem 34, X. I, 6, which treats 

of the election of the Emperor in Germany. See Scala, Saggio Storico Critico sul 
Corpo del Dir, Can., 1904, p. 57.

2 Cf. c. Treguas 1, X. I, 34.

s Cf. can. Interfectores, Inter haec vestra, and Admonere te 5, 6, 7 and 8 of 
e. XXXIII, q. ©.

4 See Bishop Shahan, Middle Ages, p. 191.
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Not for the Church alone were these happy results but, even in a 
greater degree, the needs of civil society brought in her supreme 
power in civil matters. To all it was patent that the Church trod 
the paths of justice and the way of salvation. This could not be said 
of the cruel and adulterous rulers of those days; nor even of many 
ecclesiastics, who were given to simony and criminal life. Hence the 
auspicious changes of the Roman Pontiffs were introduced with the 
consent of peoples.

(b) Universities. In the twelfth and thirteenth centuries schools 
of law are found throughout the nations; in Italy nearly every prin
cipal city had its school of law. Before the eleventh century law 
schools were few; at Rome, Ravenna, Pavia. These earliest univer
sities had no charters; they grew err consuetudine, that is, from the 
former school of a locality or of a monastery; or from privilege, by 
Pontifical Bull or edict of Emperor or Prince. At first they were 
called schools,   then studies (studia') and finally, in the thirteenth 
century, studia generalia* This last name was probably employed 
for the first time at Vercelli to indicate that the studium generate 
admitted students from all nations, and not that it professed all 
subjects. After the thirteenth century these studia generalia were 
called universities. The term university at that time denoted an 

56

7

5 Concerning schools and studies before the Universities cf. L. Maitre, Les ecoles 
episcopales et monastiques en Occident avant les universites (a. 768-1180), LigugS, 

1924; Drane, Christian Schools and Scholars (3rd ed., London, 1924).

6 Cf. Denifle, Die Universitaten des Mittelalters l)is 1400, Berlin, 1885, p. 11.

r For the history of Universities cf. Denifle, Die Univer sitiit en des Mittelalters 
bis 1400, Berlin, 1885; G. Kaufmann, Die Geschiehte der deutschen Universitaten, 
Stuttgart, 1888-96; Rashdall, The Universities of Europe in the Middle Ages, 
Oxford, 1895; Denifle-Chatelain, Chartularium Universitatis Parisiensis, Paris, 

1889 sq; Chartularium Studii Bononiensis, documenti per la storia dell* Universitd 
di Bologna delle origini al secolo XV, Imola, 1907; U. Dallari, Botuli dei lettori 
dello studio Bolognese, Bologna, 1888-1919; S. Mazzetti, Repertorio di tutti i 
professori dell’ Universitd di Bologna, Bologna, 1847; G. N. Alidosi, Dottori di 
legge civile e canonica dal principio di essi per tutto I’anno 1619, Bologna, 1620; 

Studi e Memorie per la storia della R. Universitd di Bologna, Bologna, 1888; 

G. Zaccagnini, La vita dei maestri e degli scolari nello Studio di Bologna nei sec. 
XIII e XIV in “Biblioteca dell’ Archivum Romanicum,’’ Geneva, 1926; F. Ehrle, 

I piii antichi statuti della facolta Teologica di Bologna, Bologna, 1932; M. Sarti 

et M. Fattorini, De claris Archigym nasii Bononiensis professoribus, Bologna, 1769 
(new edition by C. Albicinius and C. Malagola, Bologna, 1888-1896) ; C. Malagola, 

I libri della nazione tedesca presso lo studio Bolognese, in “Monografie storiche 

sullo studio Bolognese, ” Bologna, 1888; E. Friedlander-C. Malagola, Acta nationis 
Germanicae universitatis Bononiensis, Berlin, 1887; L. Scarabelli, Delle costituzioni, 
discipline e riforme dcll’ antico studio bolognesc, Piacenza, 1876; Denifle, Documents 
relatifs d la fondation et aux premiers temps de I’universitt de Paris in “ Memoires
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association taken as a whole, i. e. in its corporate capacity, and uni
versities or associations could also be found in lower schools. At first 
there is mention of 1 ‘Studium universitatis”, “Studium ac ejus uni
versitas”, “Corpus collegii seu universitatis”, and later the “Uni
versitas studii” and the “Universitas magistrorum et scholarium”, 
i. e. the whole body of teachers and students. Later, the term uni
versity came to mean a collection of all the sciences. From the 
eleventh century the University of Salerno was noted for the study 
of medicine, Paris for Philosophy and Theology, and Bologna for 
law. Nor were universities as a rule without legal teaching.8 The 
older universities are Paris, Bologna, Oxford and Cambridge.

In the Lateran Patriarchium9 it was not till the time of Pope

de la soeiete de ITiistoire de Paris/’ X, n. Ill; C. E. Bulaeus, Historia universitatis 
Parisiensis (a. 800-1600), Paris, 1665-1673; M. Fournier, Histoire de la science de 
droit en France, (Les Universites fran§aises et 1 ’enseignement de droit en France 
au moyen age), Paris, 1892; Eiusdem, Das erste Studienhaus der Benedictiner an 
der Universitat Paris in “Archiv.” I, 1885; F. M. Colle, Storia dello studio di 
Padova, Padua, 1824-1825; Bert. Kurtscheid, De studio iuris canonici in Ordine 
Fratrum Minorum saec. XIII, in “Antonianum,” t. 2, 1927, pp. 157-202; S. 
Facciolati, Fasti Gimnasii Patavini, Padua, 1757; N. Papadopoli, Historia Gimnasii 
Patavini, Venice, 1726; A. Gloria, Monumenti dell’Univ er sit d di Padova, Padua, 
1888; A. Favaro, Atti della Nazione Germanica Artista nello Studio di Padova— 
R. Deputazione Veneta di Storia Patria, Venice; F. Borsetti, Historia almi Ferrariae 
Gimnasii,.Ferrara, 1735; G. Prezzner, Storia del publico Studio e delle societd 
scientifiche e letterarie di Firenze, Florence, 1810.

8 Dante is amazed at the emphasis given to the study of law and utters bitter 

complaints concerning it. In the Divina Commedia he introduces the Provencal 
Bard, Folques, thus speaking:

For this,
The Gospel and great teachers laid aside, 
The Decretals, as their stuft margins show, 
Are the sole study. Pope and Cardinals 

Intent on these.—{Paradiso, Canto IX, 133 ff. Cary’s translation.) 

(By this in the first verse the poet means love of money, by stuffed margins he 
indicates Glosses).

In his Epistola ad Cardin. Ital. (his noble letter to the Italian cardinals, Epist. 
VIII) he writes: “Your Gregory lies in cobwebs; Ambrose rests in the forgotten 

cupboards of clerics, so too does Augustine; Dionysius, Damascene, Bede are cast 
aside; and Innocent (Pope Innocent IV, the great canonist) and Hostiensis (Car

dinal Henry of Ostia, d. 1271) declaim I know not what speculum (Dante refers 

to the Speculum Legatorum or Speculum ludiciale of William Durandus, the Elder, 
d. Ii2>96). But why? The former sought God as the last end and greatest good; 

these seek after property and benefices.” See also De Monarchia, III, 3.
Such a mode of speaking is by no means alien to the wrathful and politically 

motivated Italian Poet.

oUpon the conversion of Constantine, the imperial palace of the Lateran was 

given to the Popes as their lesidence. It then became known as the Patriarchium. 
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Innocent IV (1243-1254) that a school was founded. In 1303 Pope 
Boniface VIII founded the Roman University.

As an example of how universities were ruled let us take Paris. 
The Professors formed the "college of Doctors” (teachers) and were 
divided into four faculties, sc. Theology, Law, Medicine, Philosophy 
and the Fine Arts. Over all the faculties was the Chancellor; over 
each faculty a Dean. The Chancellor exercised jurisdiction over the 
whole University.

In the first half of the thirteenth century the scholars (under
graduates, today) formed federations or associations to protect their 
privileges. These student associations were classified, not according 
to studies, but nationalities (the French, the English etc.), and each 
nation had its procurator for the administration of its goods and the 
keeping of discipline. Over all the nations was the Rector. The 
Rector and the Procurator were both chosen from the Masters of Arts, 
who at this time were members of the student associations. In the 
course of time the Rector took precedence over the Chancellor in the 
direction of the University (Rector magnificus).

The Universities were open to all, from whatever nation, and en
joyed many privileges. Popes, by many Bulls, Emperors, Kings, 
Princes, municipalities, granted these privileges. The Popes, how
ever, led all in generosity; and Papal privileges were eagerly sought 
by both professors and students. These were exemption from taxes, 
safe-conduct for traveling, special jurisdiction etc., and, more re
cently, the granting of titles and diplomas.10 Blessed Eugene III 
(1145-1153) granted this privilege to the University of Bologna. 
Towards the end of the twelfth century was granted the license to 
teach (licentia docendi), at first locally; and later at any place 
(licentia ubique docendi). Later, the title “Doctor of Law was 
conferred.

Under Pope Innocent III (1198-1216) there were already created 
Doctors of Laws, of Decrees (i. e. of Canon Law), of medicine, of 
literature, of logic, of philosophy, of Theology, of sacred literature.

10 Due to too great privileges and immunities and especially the 
vast crowds of young men at one place, grave abuses crept in and dangers to 

morals threatened. Plans were devised to obviate these difficulties. Coll^Se8 ’

Paris had 19 colleges and 375 burses. „
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The licentiate became the first step to the Doctorate.11 Later, this 
first step was the baccalaureate, which was not at first an academic 
degree but merely the designation of a student who gave and heard 
lectures.12

(c) Roman law in the School of Bologna. The great University of 
Bologna began very simply as a school of Grammar and Rhetoric. 
Some have said that this school can be traced as far back as the 
Emperor Theodosius II (c. 423). At any rate it later became very 
famous; certainly from the end of the tenth or beginning of the 
eleventh centuries. The title of University seems to have been con
ferred on it by Pope Innocent III. Some of its graduates began, 
after the example of the University of Pavia, to lecture on law. 
Pepo, not at all illustrious, was among the first to do this. Later 
came that prince of jurists, Irnerius, a native of Bologna. In the 
first half of the twelfth century he introduced a new method of ex
plaining the Roman law by means of glosses; he won great renown 
for himself and for the University of Bologna. Irnerius inaugurated 
the era of the Glossators which was destined to last gloriously for 
150 years.

Not only did the illustrious Master Irnerius aggrandize Bologna, 
but the circumstances of place and time conspired to that end also. 
The city was centrally located with regard to the four provinces, 
Lombardy, the March of Verona, Romagna, and Tuscany. Thus it 
became so rich in commerce that it was familiarly called Bologna 
“the Fat”. At this time the Emperor Frederick Barbarossa (d. 
1190) was quarreling with the towns of Lombardy and, desirous of 
taking advantage of Bologna’s knowledge of law, granted that Uni
versity many privileges. So also did numbers of the Popes, some of

nit was called prolytatus (from the Greek rpolvTai, “jurists who had studied 
law for five years and were dismissed by their teacher with credit * ’); Laurea, 
signifies a crown—the Doctor’s crown.

12 The derivation of the term baccalaureate is not certain. Alciati (ad. 1. 57 

“de verbor. significat.”) contends that it comes from bacca (berry) and laurea 
(laurel). Rhemanus thinks it comes from bacillum, the little staff given to 
students upon attaining this degree. Certain nobles who had entered a special 

military order were called baccalarii. Watsius is of opinion that they were thus 
called because they were not armed with swords but merely staffs (baculae); 
but we must not suppose that noble youths fought in the arena with staffs alone. 

Others derive it from the staffs given to feudal vassals. Baccalaria was a name 
for estates held by vassals who were called bacellarii, to distinguish them from 
the higher grade of nobles called barons. Claudius Falcetus derives the name 

from bas chevaliers (lower nobles). Cf. Du Cange, Glossarium ad Scriptores 
mediae et infimae latinitatis. 
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whom had been students there, as, e. g., Alexander III, Innocent III, 
Innocent IV. Certainly youths in great numbers,13 drawn thither by 
the world-wide fame of Irnerius and his successors, flocked to Bologna 
for the study of law. Upon returning to their own region they were 
in many instances appointed teachers of the Roman law, which thus 
became the possession of all civilized countries and even ranked, to 
large degree, as the prevailing law.

The celebrated glossarists 14 of the Roman law were Irnerius15 
(born about 1055 or 1060), the “First Illuminator of Law”,15,1 and 
four of his successors, known as the “Four Doctors”, namely Murtinus 
Gosia, a Bolognese (d. before 1166) ; Bulgarus, a Bolognese (d. 1166), 
surnamed the “Chrysostom of Jurisprudence”; Hugo (d. 1168) ; and 
Jacobus, a Bolognese (d. 1178). Alb eric of Ravenna (twelfth cen
tury) had to lecture in the communal palace so great was the throng 
of students; Burgundius of Pisa (same century) translated the Pan
dects from the Greek; Vacarius went to England and founded there 
a school of law; Azzo,16 a Bolognese (d. 1230) ; Ugolinus (del Prete), 
a Bolognese (d. after 1233) ; and lastly, the very noted Accursius 17 
(Francesco Accorso, b. at Florence 1182; d. at Bologna, 1260), author 
of the “Glossa Magna”, which was long regarded in practice as a 
code of law.

Bologna “the Fat” has become Bologna “the Learned”, the mother 
of Studies and the most ancient storehouse of law, whether human or 
divine.18 And so the motto of this great University is no mere figure 
of speech, “Bononia Docet” (Bologna teaches). In this city and 
under these happy circumstances there flourished John Gratian. The 
glory that Irnerius brought to Bologna by his study of the Roman 
law was enhanced to the highest degree by Gratian with his study 
of canon law. To him we devote the next chapter.

is It is said that at the beginning of the thirteenth century there were 10,000 

students at Bologna.

14 Cf. Serafini, Istituzioni di Diritto Romano, I, p. 72 (8th ed.).

is To Irnerius is attributed this couplet,

“ Bulgarus os aureum, Martinus copia legum.
Mens legum est Hugo, Jacobus id quod ego. °

isa Irnerius was also called “lucerna juris, fax juris, Doctor omnium egregius.” 
io Azzo (or Azo) was the author of Summa codicis and Apparatus ad codicem. 

He was a pupil of John Bassianus.

i? His son Francis (b. 1294), also a jurist, is damned by Dante among the 

Sodomites. Inferno, XV, 110.

is Cf. Gravina, Opera giuridica ed Opuscoli latini, 1739.



CHAPTER XI

The Decretum of Gratian

64. — The Decretum of Gratian. A. Origin. The occasion of 
this compilation was the fact that the eleventh century collections 
were (1) incomplete, (2) poorly arranged, and (3) contained contra
dictory canons.

(1) They were incomplete because lacking the later Papal Decre
tals and canons of Councils. Besides particular councils, two Oecu
menical Councils were held at that time, I Lateran (1123), under 
Pope Callistus II, with twenty-two canons, especially against simonists 
and clerical concubinarii; and II Lateran (1139) under Pope Inno
cent II (Papareschi), with thirty canons, especially against perse
cutors of clerics. The preeminence of these Councils made a new 
collection of laws a necessity.

1

(2) They were poorly arranged, although after the eleventh cen
tury they were systematic in character.

(3) There were contradictions (antinomies) among the canons, 
so that judges found it no easy matter to decide cases brought before 
them; and especially to obviate these discordances Gratian formed his 
collection.

1 The famous ‘‘Si quis suadente diabolo ” is of this group, c. 29, C. XVII, q. 4.

2 Cf. F. Brandileone, Notizie su Graziano e su Niccold de Tudeschis in “Studi 
e Memorie per la storia dell1 University di Bologna/’ t. 1, 1909, pp. 9-21, pp. 

67-96; G. Festerle, Graziano e Vopera sua giuridica in “Rivista Camaldolese, ” 

t. 1, 1926, pp. 62-79; U. Stutz, Gratian und die Eigenkirchen in “Zeitschr. der 

Savigny-Stift. Kan. Abt.” t. 32, 1911, pp. 1 sq.; Scala, Saggio storico-critico sul 
corpo del diritto canonico, 1904; F. Florens, Dissertatio de methodo atque auc
toritate collectionis Gratiani, apud A. Gallandium, De vetustis canonum collectioni
bus dissertationum sylloge, Venice, 1678; P. J. Riegger, Dissertatio de Decreto 
Gratiani, Vienna, 1760; G. A. Riegger, Dissertatio de Gratiano auctore Decreti, 
Freiburg, 1773; Eiusdem, De Gratiani collectione canonum illiusque methodo et 
mendis oblectamenta historiae et iuris ecclesiastici, Ulm, 1776; F. Pometti, II 

Decretum di Graziano nei suoi precedents storici e nelle sue conseguenze storico- 
ecclcsiastiche, Corigliano Calabro, 1918; A. Mocci, Nota storico-giuridica sui Decreto 
di Graziano, Sassari, 1904; R. Lohm, Das altkatholische Kirchenrecht und dea 
Dekret Gratians, Miinchen, 1918; E. Friedberg, Prolegomena ad editionem Decreti 
Gratiani in opere Corpus luris Canonici, Leipsic, 1879-1881; E. Niccolai, Graziano 
da Chiusi, Rome, 1933.

B. The Author Gratian.  “The writers of ancient history have 
not merited well of this illustrious man; they have scarcely handed 

2
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down his name to posterity,” says Sarti.3 “To (Gratian) himself is 
due his great celebrity, for history has contributed little or nothing 
to his fame.” By nationality an Italian, it is generally supposed that 
he was born at Chiusi in Tuscany.4 It was said at times that he was 
a brother of Peter Lombard, Bishop of Paris (d. 1164), the author 
of “Libri Sententiarum Quatuor”, and of Peter Comestor (d. 1187), 
Chancellor of the University of Paris and author of “Historia Scho
lastica”; that they were the offspring of the same mother 5 adul- 
terously (at least so we read in the preface to certain editions of the 
Corpus luris Canonici). Of course this is a mere fable. It is related 
here as illustrative of the tendency of the age to unite somehow men 
famous in various fields of endeavor; in this case Canon Law, The
ology, and Biblical History.

8 De claris Archigymnasii Bononiensis Professoribus, Edit. Bon., 1898, tom. 1, 
pag. 330.

* Cf. E. Seckel, Veber neuere Editionen juristischer Schriften aus dem 
Mittelalter in “ Zeitschr. der Savigny-Stift. ’ ’ Rom. Abt. t. 21, 1900, p. 327; 

U. Stutz, Gratian und die Eigerikirchen, in “Zeitschr. der Savigny-Stif t. ” Abt. t. 
32, 1911, p. 2.

® Cf. J. De Ghellinck, Le mouvement theologique du Xllo siecle, p. 172.

« Cf. F. Brandileone, Notizie su Graziano e su Niccold de Tudeschis in 1 ‘ Studi e 
Memorie per la storia dell’ University di Bologna,” I, 1909, pp. 9 sq.

7 The Camaldolese, founded by St. Romuald (d. 19 June, 1027), form one of the 

Benedictine Congregations, which some call Orders. These congregations have 

always been independent of one another and autonomous. They have two forms 

of life, one monastic, the other eremitical. They were founded at Camaldoli, Italy, 

in the year 1012.

fl “That next resplendence issues from the smile

Of Gratian, who to either forum lent 

Such help, as favor wins in Paradise.’’

—Cary’s translation.

Gratian was not a Bishop c but a Camaldolese 7 (or Benedictine) 
monk of the monastery of Sts. Felix and Nabor at Bologna. In his 
monastery he was Master of Theology; which study then included 
Canon Law. It is certain that he died before 1179 when the III Lat- 
eran Council was held, which speaks of him as already dead. Where 
he died is not known, although the Church of St. Petronius in Bologna 
has, on the left as one enters, a monument to his memory. Dante 
sings of him:

Quell ’altro fiammeggiar esee del rise 

Di Graziano, che 1 ’uno e 1 ’altro foro 

Aiuto si, che piace in Paradiso.8

—Par. X, 103 (in the 4th Heaven, of Doctors). 8
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C. Place and Time. From all contemporary glossarists it is cer
tain that Gratian wrote his compilation in his own monastery at 
Bologna. The date lies between 1139 and 1159. These dates may be 
called the terminus a quo and the terminus ad quern, respectively. 
It was after 1139, since it contains the canons of the II Lateran 
Council held in that year; and before 1159, the date of election of 
Pope Alexander III who had been a professor at Bologna and lec
turer on the “Decretum”, as Huguccio attests (d. 1210), a disciple 
of Gratian. Nay more, Alexander had composed a “Summa” of the 
“Decretum” before his elevation to the Cardinalate, i. e. before the 
year 1150.° The year 1150 is given in the “Summa Joannis Teu
tonici” (John was a disciple of Gratian) and in other ancient cod
ices; and is the traditional date (Hugo, Chronicon, Bolognetti, etc.). 
The year 1151 is also given.

In a very ancient codex in the Vatican Library we read: “The 
Decretum of Gratian, Monk of St. Felix, Bologna, of the Order of 
St. Benedict, compiled in the said Monastery in the year of the Lord 
1151, in the time of Pope Eugene III” (1145 to 1153 were the 
regnal years of Pope Eugene III). And in a Chronicle entitled 
“Pomoerium Ecclesiae Rhavennatensis” (also preserved in the Vati
can) : “In the year of Christ 1151 Gratian, a monk born at Chiusi, 
a city of Tuscany, composed the Decretum at Bologna in the Monas
tery of St. Felix.” The epigraph on the monument erected to Gra
tian in the Church at Bologna in 1499 bears the same date.10

More recent writers insist on an earlier date than this (Schiappoli 
says between 1141 and 1150; Galante, between 1139 and 1150; Tha- 
ner before 1142) on the theory that the formula “Salva semper 
Sedis Apostolicae auctoritate”, which first appears under Pope Celes
tine II (1143-1144), was taken from the “Decretum”. The argument 
is not compelling, as the phrase could be taken from documents un
known to us.11 Wherefore Gratian seems to have issued the “Decre
tum” between the years 1139 and 1151.12

o This Summa is.the Stroma Magistri Solandi Bandinelli. “Stroma” is from 
the Greek arp&iia, a tapestry.

10 See this epigraph in the Ius Pontificium, An. T, 1921, p. 12.

11 Cf. Wernz, Jus Decretalium, I, p. 345. not. 9.

12 Cf. P. Fournier, Deux controverses sur le Decret de Gratien in “Revue d’his- 
toire et de litterature religieusos, ” t. 3, 1899, pp. 97-116, pp. 253-280; P. Baltzer, 

Die Sentenzen des Petrus Lombardus, Hire Quellen und Hire dogmengescliichtliche 
Bedeutung, Leipsic, 1902; A. Gandenzi, L ’eta del Decreto di Graziano in  Studi 
e memorie” per la storia dell’Univ ersitd di Bologna, I, 1909, pp. 67-96; E. Fried
berg, “Zeitschr. f. K. R. ” t. 17, 1907, pp. 434-435; A. Van Hove, Prolegomena. 
p. 161.

14
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D. Title. It is not known for certain what title (if any) Gratian 
gave his work. Anciently it had many names, Decreta, Liber Decre
torum, Corpus Decretorum, Volumen Decretorum, Concordia or Con
cordia discordantium Canonum. This last title is attributed to Gra
tian himself by Rufinus  and others; His disciples, Rolando Bandi- 
nelli and Paucapalea, at once call it ‘ ‘ Decretum ’ ’; and Pope Alex
ander III in a Decretal of 1180  writes: “which is set forth in de
crees” (in decretis), quoting in this way the “Decretum” of Gra
tian. In the course of time the appellation “Gratian’s Decretum” 
prevailed, just as men spoke of the “Decretum” of Burchard or the 
“Decretum” of Ivo.  

13

14

15*
E. Division and Matter. The “Decretum” contains 3945 canons  

or chapters and is divided into three parts. Part I consists of 101 
Distinctions divided into canons. Part II was divided by Gratian 
into 36 “Causae” and each Causa into “Quaestiones”, and the Quaes
tiones into “canons”. It is to be noted here that Causa 33, Quaestio 
III contains a long tractate, “De Penitentia”. This is subdivided 
into seven “Distinctiones”. It is true that Gratian had not a per
fectly ordered system of division but there is exaggeration in the 
remark of Dumoulin,  “to seek order in the Decretum is like fishing 
in the woods or hunting in the sea”.

18

17
18

13 Tn his Summa, composed between 1160 and 1170.

k Cf. c. V. “de desponsat, imp.”

is F. Heyer, Der Titel der Kanonessammlung Gratians in “Zeitsehr. der Savigny- 

Stift. Kan. Abt.” t. 33, 1912, pp. 336-342; Eiusdem, Namen und Titel des Gratian- 
ischen Dekretes in “Arch. f. k. K. R.” t. 94, 1914, pp. 501-517.

is Thus in the printed editions according to the * * Correction1 ’ of the year 1582. 

However, in the manuscripts the canons are but 3458. It is merely a difference 

in division.

it In his preface to the Decretum of Ivo.

is Cf. F. Laurin, Introductio in Corpus iuris canonici, pp. 33 sq.; F. Gilmann, 

Einteilung und System des Gratianischen Dekrets nach den alten Dekretglossatoren 
bis Johannes Teutonicus einschliesslich in “Arch. f. k. K. R.” t. 106, 1926, pp. 166, 

47*2 sq.; R^ Lohm, Das altkatholische Kirchenrecht und das Dekret Gratians, pp. 1 sq.

The work is not simply a collection of canons but truly a treatise 
setting forth the opinions and the teaching of Gratian. He proves 
his doctrine by intrinsic arguments (from suitability and from 
reason) and extrinsic (canons, opinions of the Fathers, Decretals, 
et cetera). As it fell within the scope of his work to resolve the 
antinomies of canons, he either explained away the seeming discor
dance or indicated the more authoritative law. He begins in the first 
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part by proposing a question or doctrine (of law); before quoting a 
canon he indicates its source. To these is prefixed a Summary or 
Rubric.19 In the second part, which, as we have seen, is divided into 
“Causae”, Gratian proposes cases ■whence he deduces certain partic
ular questions. In answering these questions he quotes canons. In 
the third part he proceeds as in the first.

In the first twenty “Distinctiones” of Part I, called by Gratian 
“Initium vel principium in quo traduntur notiones generales de legi
bus ”, he treats of the sources of Canon Law. The remaining eighty- 
one “Distinctiones” are on clerics, on the Hierarchy of Orders, and 
on the Hierarchy of Jurisdiction.

It may be said that the first part treats of laws of divine and 
human constitution or, in other words, of ecclesiastical persons and 
duties; in the second part, of judgments, of criminal and civil causes. 
As we said above, there is also a treatise of seven “Distinctiones” on 
penitents and the minister of Penance. The third part treats of some 
of the Sacraments (Baptism, Confirmation, Penance) and of Sacra- 
mentals. Since this part begins with the Consecration of a Church, 
it was sometimes called “Pars de Consecratione”, or “tractatus 
consecrationis”, or “Liber de Sacramentis”, and when cited the 
words “de cons.” are added.

F. Later Additions, (a) In the “Decretum” there are found ad
ditions made not by Gratian but by later writers^ In the codices these 
are entitled, perhaps in derision, chaff (palea). Their origin is ob
scure. Some have said that Gratian, to obtain Papal approbation 
for his work, committed it to a certain Cardinal Palea; and the 
Cardinal, desiring to glorify himself, made certain additions to the 
text under the name Paleae. When Gratian saw these insertions he 
is reported to have said, “that chaff (palea) is not from my grain”. 
The whole thing is a fable. No mention of a Cardinal Palea is found 
in contemporary records.

Other writers gave different derivations for the term: from the 
Greek waXiv, ‘ ‘ again ’ ’ or M recently ’ ’; TraXaios, ‘ 1 ancient * *; post alia, 
“after the rest” (or postilla); palea, “of small account”. Palea 
was the name applied to any impurities in precious metals, as gold, 
or to chaff in grain. Hence the paleae weakened and corrupted the 
purity of the “Decretum”. All these etymologies are inane.

10 Called rubrics because written in red (ruber) to distinguish them from the 
text proper. This practice is still carried out in the printing in red of the pre
cepts or directions in the liturgical books. These church rules are universally 

known as rubrics (Lat. rubricae).
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Nowadays scholars are agreed that they are the work of Paucar 
palea, a cleric and master in the law school of Bologna. He was a 
disciple of the “Master”, his earliest and principal commentator. 
His additions are titled with the second half of his name, “paleae”. 
The library of Monte Cassino contains an ancient copy of the “De
cretum” in which there is added to C. XX, q. 1, after Canon 10, 
“Illud statuendum”, the words: “And it is called Palea from its 
author, a disciple of Gratian, who was called Paucapalea, according 
to Hu. Jo.” (that is, according to Huguccio and Joannes Teutonicus, 
a contemporary of Pope Innocent III, 1198-1216).20 Later, other 
glossarists made additions, indicating them by that same name. Cf. 
paleas c. 31, 32, D. LXIII; c. 2, D. XCI; c. 58, D. I, “de cons.”

20 Cf. J. G. Bickell, De Paleis, Marburg, 1827; F. Maassen, Paucapalea,. .Ein 
Beitrag zur Literaturgeschichte des canonischen Hechts im Mittelalter in “Sitzungs- 
ber. der k. Akad. der Wiss. Philos.-histor. Cl.,” t. 31, Vienna, 1859, pp. 449 sq.; 

A. L. Richter, in Prolegomenis ad editionem Decreti, Leipsic, 1839; J. F. Schulte, 

Die Paleae im Decret Gratians, in ” Sitzungsber. der k. Acad, der Wiss. Philos, 

-histor. Cl.” t. 78, Vienna, 1874, pp. 287 sq.; E. Friedberg, in sua editione Decreti 
Gratiani, Leipsic, 1879, pp. XIX sq.; F. Gilmann, Paucapalea und Paleae bei 
Huguccio in “Archiv. f. k. K. R.” t. 88, 1908, pp. 466 sq.

(b) It is commonly stated on the testimony of commentaries and 
of ancient codices, where they are written in red, that the “Sum
maria” are the work of Gratian.

(c) The entire “Distinctio 73” of the first part (on the writing 
of dimissorial letters) was not written by Gratian but by Paucapalea. 
This is stated in the Paris and other editions. It is not found in 
some editions.

(d) The treatise on Penance was probably written by Gratian as 
a separate work and later included in Part II of the “Decretum”.

(e) The Roman Correctors of the sixteenth century (1568-1582) 
corrected the text of the “Decretum” and added many critical notes 
designated by the words “Correctores Romani”.

G. The Authors of the Arrangement or Disposition of Matters 
in the Decretum.

(a) Paucapalea, Rufinus, Stephen of Tournai testify that the gen
eral division into three parts must be attributed to Gratian.

(b) As regards the “Distinctiones” there is difference of opinion. 
As Gratian never quotes the first part by this nomenclature, the 
distinctions of the first part are probably due to Paucapalea. He 
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does, however, quote the second part as “causae” and quaestiones , 
demonstrating that this is his work.21

2i Cf. H. Singer, Die Summa Decretorum des Magister Rufinus, Paderborn, 1902, 
pp. XCI sq.; F. Laurin, Introductio in Corpus iuris canonici, pp. 33 sq.

(c) The division of the treatise on Penance into 7 “Distinctiones” 
is probably not due to Gratian since it is not found in the ancient 
codices.

(d) The division of “distinctiones” and “quaestiones” into parts 
is due to Guido de Baysio (Baisio, who died at Avignon 1313) in his 
most famous work, the “Rosarium Decreti”. Guido took this divi
sion from John of Faenza.

(e) The headings and paragraphs, by which both the canons and 
the maxims of Gratian (dicta Gratiani) are divided, were introduced 
in the sixteenth century, after the Pontifical edition.

(f) The numerals found in editions of today are the work of Caro
lus Molinaeus (Dumoulin or Dumolin) in 1554. He did not extend 
this work to the “paleae”. These were numbered by Le Conte in 
his Lyons edition of 1570.

H. Method qf Citing the Decretum. The first part of the “ De
cretum” is cited by giving first the canon then the distinction; thus 
c. or can., D. or dist., and their respective numbers. The ancient 
writers cite the canon by its initial words, without giving its number. 
[To find the canon was easy enough by means of the alphabetical 
tables (printed nowadays in all editions of the “Decretum”) con
taining the first words of every canon]. In the second part citation 
is made by canon, Causa, and questio, namely q. or qu. However, 
the canons of the third “questio” of “Causa” XXXIII are cited 
under “distinctiones”, with the added words “de poen.” In the 
third part the canon and distinction are given, with the words “de 
cons.” or “de consecr.” The number of the canon is usually put in 
Arabic figures, that of the distinction or cause in Roman, that of the 
question in Arabic.

We give some examples of citations now commonly in use:
c. 3, D. LXI. From what has been said it is deduced that this is 

the canon, “Non negamus” in the first part of the Decretum (cf. also
-c. 5 and can. 7 of this same distinction).

c. 1, C. XV, q. 6, or canon “Si quandoque” or “si sacerdotibus” 
in the second part (cf. also c. 22, C. XVI, q. 7; c. 8, C. XVII, q. 4).
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c. 42, D. Ill, “de poen.”, or canon “Sunt plures” of the second 
part of the Decretum, “in tractatu de Poenitentia”.

c. 21, D. IV, “de cons.”, or canon “In necessitate” of the third 
part of the Decretum (cf. also c. 28, D. V, “.de cons.”, and c. 33 of 
this same distinction).22

22 Other citations from the Decretum of Gratian:

e. 16, D. XLV

c. 77, D. XLV

c. 3, D. XLVII
c. 3, D. LXIII

28 Cf. E. Friedberg, Prolegomena ad Decretum Gratiani, Leipsic, 1879, pp. XIX 

sq.; J. De Ghellinck, Le mouvement theologique du Xlle sidcle, pp. 125, 348; 

J. Juncker, Beitrage zur Literaturgeschichte des kanonischen Hechts im zwolften 
Jahrhundert, “Zeitsehr. der Savigny-Stift. Kan. Abt.,, t. 45, 1925, p. 390.

2< Codex lustiuianaeus, Tit. 1, n. 7.

The more famous canons are sometimes. quoted with the words 
“the very notable” or “the daily quoted”. Occasionally when the 
“Decretum” or “Corpus luris Canonici” is not quoted literally but 
the sense of the passage is given, the word “arg.” is prefixed, to 
indicate that an argumentation is based on the authority of the pas
sage thus used.

I. Sources of the Decretum. These are (1) Sacred Scripture;
(2) Canons of the Apostles from the “Dionysiana”; (3) Canons of 
many Councils and synods, both Greek and Latin, cited from the 
“Dionysiana” and “Isidoriana”; (4) Letters of Roman Pontiffs;
(5) works of the Fathers, as Sts. Jerome, Augustine, Ambrose and 
Isidore; (6) works of ecclesiastical writers as Bl. Rhabanus Maurus, 
St. Venerable Bede, etc.; (7) the “Ordo Romanus” and “Liber 
Diurnus” and certain “Penitentials”, Peter Lombard’s “Books of 
Sentences”; (8) Civil Law, as the Institutes, the Pandects, the Code 
of Justinian, the Novels, the Theodosian Code, the Code of Alaric, 
the Capitularies of Frankish and German Kings.23

It need not cause us surprise that Gratian, upon occasion, com
bined civil and ecclesiastical laws, since the entire XVI Bk. of the 
Theodosian Code (A. D. 438) treats of ecclesiastical affairs, and simi
lar laws are found in Bk. I of the Justinian Code (A. D. 529) and 
in the Novels. Moreover, Pope St. Gregory the Great (590-604) said 
that the imperial laws were of great help to sacred laws; and Pope 
John II (532-535) in a sense confirmed the Justinian Code, at least 
as regards its laws concerning heretics. Hence, as we have seen, 
these laws were called “most sacred”. 24

c. 41, C. XI, g. 1 c. 76, D. I, de poenit. c. 57, D. I, de cons.
c. 7, C. XII, q. 1 c. 73, D. II, de cons.

c. 64, C. XVI, q. 1 c. 28,29, 30,35,38.
D. V., de cons.
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Gratian did not take his canons directly from their sources but 
from the Regesta of the Roman Pontiffs and the Court Collections. 
Some of these have not come down to us and so the primary source 
of a canon is quite unknown.25 The principal canonical collections 
used by Gratian were: the “Decretum of Burchard”, the “Collec
tion of Anselm of Lucca”, the “Collection of Cardinal Deusdedit”, 
the “Two Collections of Ivo” (sc. the “Decretum” and the “Panor- 
mia”), the “Polycarpus”, the “Breviatio Fulgentii Ferrandi”, and 
the “Collectio Anselmo dicata”.

25 Walter-Gerlack made a special study of the collections used by Gratian. Cf. 

Decretum Magistri Gratiani, Leipsic, 1922, Richter-Friedberg authors, Prolegomena, 
where the sources are carefully arranged in tables.

2011 The reception given to the Decretum is almost incredible in our critical time. 

It was called * opus aureum’ or * divinum decretorum opus’ ”—Augustine, A Com
mentary on Canon Law, Vol. I, p. 34 (Herder, 1918).

27 This term is still used in religious orders for teachers of law.

J. Superiority of the Decretum. Gratian’s collection was so 
honored and applauded that it seemed to become the prevailing law.26 
Its excellence is due to:

(1) The richness of its matter (it contained nearly all established 
laws so that it is larger by one third than the complete collections of 
Burchard and Ivo).

(2) The scientific method employed. In method Gratian followed 
Alger of Liege and to some degree the “Institutiones” of Gaius and 
Justinian, namely “De Personis”, “De Rebus”, “De Actionibus”. 
This is true only in a general sense, for there is much confusion of 
matter: in the first part the question rather is “De Personis”, in the 
second part “De ludiciis”, and in the third “De Rebus”.

(3) Its teaching, which really revolutionized the development of 
ecclesiastical discipline.

(4) Its harmonizing of conflicting canons in regard to their mean
ing, the time and place of their enactment, counsel and dispensation.

(5) Its influence on judges and teachers. Of the latter we shall 
speak later.

Those who taught civil law at Bologna were called Legists or 
Domini, and later Doctors of Laws, while those who professed canon 
law were called Masters because theologians were thus called; but 
after the “Decretum” the name was changed to Doctors of Decrees 
or Decretists; and their pupils or hearers were called Canonists. 
Some Masters were called Lectors27 (Readers) and their readings 
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lectures, for the reason that they were wont to read the text and 
comment upon it. Hence arose the praelectiones, in which the read
ers wrote a summary of the lecture to be given. These lectures were 
given daily for one year, both morning and evening. The lecturer 
or professor who remained away or was late paid a sum of money as 
a fine. Others were called Expositors or Glossarists. These gave a 
fuller and more scientific exposition of the “Decretum”. Their com
mentary or explanation was called “Glossa” or “Glossarium”.28

The students of canon law were at first clerics or theologians; but 
the students of the one law (the canonical) often attended the lec
tures on the other (or civil) law. Hence, it came about that the 
ancient Decretists and Decretalists became skilled in Roman law. 
However, as some clerics pursued their study of the Roman law with 
inordinate eagerness, Popes Honorius III in 1219 and later Gregory 
IX expressly forbade clerics and monks to study Roman law in the 
“Studia Generalia” (c. 28, X. V, 33; and c. 3 and 10, X, III, 50; 
these Papal pronouncements should be read to learn the extent and 
the reason of the prohibition. The so-called Constitution of Inno
cent IV, Dolentes, of 1254 is simply a forgery, as Denifle shows, p. 
696). In point of fact, Roman Pontiffs granted privileges to student 
clerics (cf. 34, X, I, 6; 4 et 12, X. Ill, 4; 5 X. V, 5). Accordingly, 
there were many canons and pastors and also monks who studied in 
the Universities.

(The above-mentioned documents have been interpreted in a sinis
ter sense by certain writers as, e. g., Schupfer, Manuale di Storia del 
Diritto Italiano, 4th ed., 1908, pp. 323, 324, as though the Church 
considered the Roman law a hindrance to her own social life.) 20

K. History and Influence of the Decretum. Because of the 
“Decretum”, canon law was taught as a separate subject and not as 
a part of theology. Thus it tended to approach the civil law; and 
canonists became legists rather than theologians. As soon as the 
“Decretum” appeared it was publicly taught and lectured upon,

2» Scholars were accustomed to take notes of the viva voce lectures of their 
professors. This they did in note books, which they often published. We know 

for instance that a certain Nicolaus Furiosus was wont to take full notes in the 

school of Joannes de Bazianis (d. 1197) ; as did also Alexander of St. Egidius in 

the school of Azo. Many of the writings of legists (e. g., Odofred) have come 
down to us only by means of these published notes of students. This practice 

obtained particularly in the fourteenth and fifteenth centuries.

28 See The Popes and Science by Dr. James J. Walsh (Fordham University 
Press). 
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first at their own monastery by the Master himself and the disciple 
Paucapalea; and for some centuries by learned men at the Univer
sity of Bologna. Prominent among these were Paucapalea, Rolando 
Bandinelli (later Pope Alexander III, d. 1181); John, Bishop of 
Faenza (d. 1190); Rufinus, a Frenchman; Stephen, Bishop of Tour- 
nai (d. 1203); Augustus, Bishop of Ferrara; Tancred, Archdeacon 
of Bologna (d. c. 1235); Huguccio of Pisa, teacher of Pope Innocent 
III, and later Bishop of Ferrara (d. 1210); Ognibene, later Bishop 
of Verona (1157-1185); Joannes Teutonicus (d. 1245 or 1247); and 
Bazianus (d. 1197). These will all be spoken of in No. 91, pp. 327 fl’.

So celebrated did the lectures at Bologna become that students 
from all the nations of Europe thronged to hear them, sometimes to 
the number of 10,000.

L. Method of Lecturing. (1) A summary of the lecture was first 
given to the students, (2) followed by the text, which was read slowly 
so that all might write it. (3) Each word of the text was then ex
plained and (4) from these explanations were deduced general prin
ciples (called Brocarda or Brocardica). (5) Similar passages were 
then quoted, either (a) in confirmation or (b) to compose canon
ical discrepancies, or (c) to choose one canon in preference to 
the others in case of an irreconcilable contradiction. (6) Finally 
cases were given in confirmation of the Brocardic rules. Some of 
these were fictitious and some were taken from sacred history. In 
the latter case they were called histories.  As a general thing the 
“paleae” were not read.

30

M. Literature of the Decretum. From these lectures there arose 
many works, variously titled according to their scope and material. 
We have:

Summae Decreti (Summaries). These were compendia given be
fore the explanation of the text. Noted authors of these are Pauca
palea, Rolando Bandinelli, Ognibene, Rufinus, John of Faenza, Hu
guccio, etc.31

Distinctiones Decreti. These were short systematic treatises on the 
canons and the maxims of Gratian pertaining to them, somewhat 
after the fashion of the written “Repetitiones”. A book of Distinc-

80 Cf., e. g., c. un. C. XXVI, q. 1; C. XXVI, q. 2.

«1 Cf. Schulte, Die Summa des Paucapalea, Giessen, 1890; Thaner, Die Summa 
Magistri Solandi, Innsbruck, 1874; Singer, Die Summa Decretorum des Magister 
Rufinus, Paderborn, 1902; Schulte, Die Summa des Stephanus Tornac., Giessen, 1891. 
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tions was composed by Richard of England, surnamed “the Poor”, 
Bishop of Chester (d. 1237).

Questiones Decreti were discussions and solutions of moot points, 
especially those brought into the ecclesiastical forum. There is a 
collection of these by an unknown author, written between 1154 
and 1179.

Brocarda were rules based on the canons. These were made into 
a collection by Damasus, professor of Canon law at Bologna (1210- 
1215). Later this collection was revised by another professor at 
Bologna, Bartholomaeus Brixiensis (Bartholomew of Brescia, d. 1258), 
and became known as “Brocarda Bartholomaei Brixiensis”.

Notabilia, Apostillae, Deportationes were collections of wider canon
ical conclusions, according to the sources and the lectures of commen
tators. These collections formed a systematical canonical teaching.

Cases and Histories of the Decretum. Cases (Latin, casus) were 
drawn up by Benincasa of Siena, Professor of canon law at Bologna 
(d. 1206). Later these were revised by Bartholomew and bear the 
name “Casus Bartholomaei Brixiensis”. The Histories were written 
by Damasus and by Bartholomew.

Glossae (glosses) were brief interlinear or marginal notes. These 
were the work of the Masters and explained single words or whole 
sentences. A complexus of glosses was called the Apparatus Glos- 
sarins, of this or that Master.

Glossae ordinariae (methodical commentaries). Some authors gath
ered together the work of various glossarists so as to form a contin
uous orderly treatise. The first to do so was Joannes Teutonicus (d. 
about 1245) ; then Bartholomew about 1250. The latter’s collection 
was everywhere received.

N. Errors of the Decretum. Before the invention of the art of 
printing by Gutenberg in 1450, Gratian’s collection was already 
spread throughout Europe in manuscripts. Many of these are still 
preserved in libraries. After 1450 we find the Decretum among the 
earliest printed books. There are, for instance, the edition of 1471 
of Henry Eggestyn at Strassburg, the edition of Mainz in 1473,'and 
the edition of Rome and Venice in 1476. As copies of the “Decre
tum” thus multiplied it was found that the work, the product of an 
uncritical age, contained defects and errors not a few.

1. Some of these errors demanded immediate correction as, e. g., 
that councils of bishops cannot legislate but merely assemble the 
people for correction; also what is said at the beginning of the Trac
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tate on Penance32 under the heading, “Whether sin can be remitted 
by sole confession of the heart.” For other erroneous assertions the 
reader is referred to Richter.33

2. Among the laws many are spurious or defective. Many canons 
given as conciliar are not the work of councils; nor do they emanate 
from Popes or the Fathers. Various sayings assigned to the Fathers 
are not found in their writings. Sometimes the authorities cited are 
corrupted. Many errors of history are found, as the attributing of 
the work of councils to Popes, or vice versa; or the decision of one 
Pope to another; or the confusing of places and persons, Anastasius 
for Athanasius, Julius for Virgilius etc. Occasionally canons are 
mutilated or given with no clue as to their source.

0. Corrections of the Decretum. Learned men, grieved at so 
many glaring errors, devoted themselves, especially in the sixteenth 
century, to the task of revision. (These were J. Chappuis,34 J. Quin- 
tinus,35 A. de Mouchy,”0 C. Dumoulin,37 A. Le Conte,38 and especially 
Antonius Augustinus.) 39 However, their work had no practical 
effect, and was in point of fact well-nigh forgotten until the Popes 
themselves took up the matter.

The Roman Correction. Pope Pius IV (1559-1565), after the close 
of the Council of Trent, appointed a commission of Cardinals and 
Doctors for this work. The revision was vigorously prosecuted under 
three Popes, the one mentioned, Pius V (1566-1572), and Gregory 
XIII (1572-1585); and was brought to a conclusion during the reign 
of the last-named Pontiff. The intent of this commission was not to 
regain the original text of the Decretum (as the aim of the Pontifical 
Commission for the revision and correction of the Vulgate is to re
store the genuine text of St. Jerome), since many of its errors were 
due to Gratian himself; but to get, as far as possible, the original 
canons by going to their sources.

The Corrected Roman Edition of 1582. This truly remarkable 
work was completed under the presidencies of Cardinals Alciati and

32 Cf. c. XXXIII, q. 3; cc. 89 et 90 D, I. de pocn, 
z*De emendatione Gratiani, p. 15, note 3 (Leipsic, 1835).

34 In editione Decreti, 1502.

35 In opere, Speculum sacerdotii, Paris, 1559.

so Tn editione Decreti, 1547, Paris.

st In editione Decreti cum Glossa, 1554, Paris.

38 Tn editione Decreti a. 1570, Antwerp.

so A. Augustinus, De emendatione Gratiani dialogorum libri II, Tarragona, 15S7. 
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Carafa. To realize the difficulties that confronted the Roman Cor
rectors we must keep in mind that at the time there were no critical 
editions of the Fathers, of Councils, of Collections, of Decretals, etc. 
Much patient research work was, therefore, required. This text of 
the Roman Correctors was approved by Pope Gregory XIII in a 
Brief of 1 July, 1580.40 It was not printed, however, until 1582. 
The printed edition contained a second Papal Brief, 2 June, 1582, 
prohibiting any change in this text; or the use of any other text.

According to Laurin, the following rules were observed in the work 
of correction: Gratian’s text is indicated by a difference in printing 
and the marginal note “Grat.” The text is corrected when that is 
certainly required. The order of canons and paleae is not altered. 
When the text has been changed by the Gloss, the change is retained 
but a marginal note is added {ver a lectio) to indicate the more prob
able reading. Notations are given for the more obscure passages, 
especially those which show a meaning opposed to truth and the 
Catholic faith. There are also marginal notes to indicate the occa
sions when Gratian is not quoting literally but is merely giving the 
sense of a passage. When canons need correction the true reading is 
noted but the initial words are not disturbed; nor are glossed words 
removed, lest the gloss by losing the word to which it was attached 
become meaningless. When a canon is made up of several parts of a 
document this is indicated by the phrases, et infra, et supra, et paucis 
interjectis, et post nonnulla, et post multa, etc. Corrections are noted 
by the words “Corr. Rom.” or the sign §, or both at once; notations, 
by “not.”

P. Editions of the Decretum. Besides the approved Roman edi
tion there were others, e. g., that of the brothers Pierre and Franqois 
Pithou (sixteenth century) who inserted certain Calvinistic errors. 
Later they were converted to the Faith; and Cujas, their Master, 
was wont to say: “the Pithou brothers are an effulgent light”.

Justus Henning Bohnier, professor of canon law in the University 
of Halle in Prussia (d. 1749), was very much inclined to Protestant
ism and frequently departs from the authentic Roman edition of 
1582 with no show of reason. His edition is dated 1747.

A better edition is that of E mil Louis Richter (d. 1864), professor 
of canon law in the University of Berlin, published at Leipsic in 
1839. He carefully used the Roman edition of 1582 as a basis and

«o Cum pro munere pastorali is the title of this Brief. 
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added useful notes of his own, both historical and critical. It is a 
praiseworthy edition.

A later critical edition is that of Emil Friedberg, professor of canon 
law at Leipsic. It is in two volumes quarto. The first volume ap
peared in 1879, the second in 1881. It is useful for historical criti
cism but is not free from Protestant errors. It has no authority in 
ecclesiastical courts.

The second Leipsic edition is thus inscribed: “Decretum Magistri 
Gratiani. Editio Lipsiensis secunda post Aemilii Ludovici Richteri 
curas ad librorum manu scriptorum et editionis Romanae fidem recog
novit et adnotatione critica instruxit Aemilius Friedberg—1922.” 
In this work one may easily learn the sources whence Gratian drew 
his canons and what collections he made use of; for this is fully set 
forth in the 102 pages of the Prolegomena and is also indicated in 
carefully prepared tables. At the end of the text the corrections of 
the Roman edition are given and in footnotes corrective and critical 
notes. At the end of the Decretum there are: A “tree” of blood 
relationship with three rules for finding the degree of consanguinity, 
an explanation of affinity, an index of canons (pp. 1437-1464), also 
an index of the Councils, the Popes, the Fathers, Sacred Scripture 
quoted by Gratian (pp. 1465-1468).

Q. Authority of the Decretum. Historically speaking, this col
lection, as we have seen, contained many errors, some of which re
mained even after the Roman revision. Learned men endeavored to 
remove these, as Antonius Augustinus41 (d. 1586, the learned Arch
bishop of Tarragona in Spain) and Carlo Sebastiano Berardi42 (d. 
1768). We are speaking here, however, of legal authority—and this 
the ‘ ‘ Decretum ’ ’ never possessed.42’1 It is a private, not an authentic 
collection, despite its great popularity and the recourse that many 
generations have had to it. Pope Gregory XIII approved the text 
of the Roman revisers, saying nothing about the laws contained in it. 
If he had included the “Decretum” in the “Corpus luris Canonici”

In a work entitled De emendatione Gratiani dialogorum libri duo.
42 Gratiani canones genuini ab apocryphis discreti, corrupti ad emendationem 

codicum -fidem exacti, difficiliores commoda interpretatione illustrati, is the rather 
lengthy title of his work.

42a The basis of the medieval canon law was the Decretum of Gratian, a useful 
codification of the middle of the twelfth century, the ecclesiastical law-book of 

the schools and the universities, of great academic authority, but never formally 

approved by the popes as church legislation.—Bishop Shahan, Cath. Encyc., s. v. 
Augustin us. 
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he would also have included the “Extravagantes Joannis XXII” 
and the “Extravagantes Communes”, which are certainly not authen
tic collections, even though most of their canons are authentic.

Popes and Oecumenical Councils have cited some of the canons of 
the “Decretum” but usually as conciliar, or papal, with an indica
tion of their source. If canons are cited without this source indica
tion or with the words “as it is in the Decretum of Gratian”, we 
must conclude that only the particular canon thus cited has obtained 
universal binding force.

Some say that the “Decretum” has, because of its use by schools 
and judges, obtained the legal force of custom. To which we reply 
that schools have never had the power thus to attribute legal force to 
canons. It is true that the courts can give the force of juridic inter
pretation to canons; but they usually quote them in the light of their 
own proper force and not because they are included in the “Decre
tum”. Properly, therefore, does Pope Benedict XIV43 say (1747) 
in his letter “Reddite nobis”, the Decretum “since drawn up by 
private authority, has only that authority which its texts are known 
to have in themselves.” The maxims (dicta) of Gratian have always 
been considered his private opinions. Says Wernz, “If we utterly 
deny to the entire collection of Gratian the force of an official collec
tion of universal law, we .can by no means refuse to admit that not a 
few canons (authorities) or texts (also maxims) of Gratian have be
come in various ways in the course of time authentic and therefore 
universal laws. ’ ’ 44

Lombardi holds as more probable that the “Decretum” is a pri
vate work. To us that seems certain. Cardinal Gasparri in the 
Preface to the Code says, “At no time has public authority come to 
the Decretum of Gratian.”

<8 Bened. XIV, De Synodo Dioec., 1. VII, c. 15, n. G.

*4 Wernz, op. cit., I, p. 349, in nota 39.



CHAPTER XII

Collections of Decretals Before Pope Gregory IX

I
65.—Origin and General Character of the Early Collections 

op Decretals. Origin. We have seen the immense authority en
joyed by the 1 ‘Decretum” of Gratian. In fact this Collection was 
looked upon in the twelfth century as, in a sense, a “Corpus luris 
Canonici” or Code of Canon Law. In itself, however, it was not 
complete. After the “Decretum” appeared the Popes, especially 
Alexander III (1159-1181) and Innocent III (1198-1216), both skilled 
canonists and effulgent lights, enacted new legislation. In addition, 
two Oecumenical Councils were held, sc. Ill Lateran in 1179, and 
IV Lateran in 1215. New collections of laws therefore became neces
sary. At first the new canons and Constitutions were added to the 
“Decretum”, but their increasing numbers soon made separate col
lections a necessity.

These were at first called “Collections of Decretals” because made 
up for the most part of Decretals of Popes. Among canonists the 
term “Decretal” (or Decretal Letter) has several meanings. For 
our present purpose it may be defined strictly as an authoritative 
reply (rescriptum) of the Sovereign Pontiff when consulted upon 
points of discipline. A Decretal then is a Letter of the Pope authen
tically settling some point of discipline that has been referred to him. 
A Decretal does not necessarily constitute a general law of the 
Church. It may in point of fact be addressed to a particular indi
vidual. However, any Decretal may become a general law of the 
Church, by decree of the Pope or because of its universal use in 
settling analogous cases. Decretals have always been held in the 
highest reverence in the Church as emanating from the supreme law
giver. In the beginning of the period under consideration (1150- 
1227) the collected Decretals were also called “Extravagantes” as 
though wandering outside the limits of the “Decretum” (vagantes 
extra Decretum).

Characteristics. (A) Whereas in the ancient canonical collections 
the material was drawn from the decrees of councils, in these the 
laws are derived, almost entirely, from Decretals. (B) Some at least

(289)
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of the twenty of these-collections are authentic (legal), whereas all 
previous collections thus far reviewed were private.

66.—First Collections of Decretals before Pope Gregory IX. 
Prior to the III Lateran Council (1179) : (a) Simon a Basiano com
posed a Summa of Gratian’s “Decretum”, to which he appended 
certain Decretals, (b) Another collection issued under Pope Alex
ander III, but before the year 1179, consists of ninety-two titles.

After the III Lateran Council there appeared (c) the “Appendix 
Cone. Later. Ill”, whose author is reputed to be Gilbert of England. 
In its first title are given the canons of the III Lateran: in the other 
titles, Decretals.1 [The first edition of this work, issued after 1181, 
has forty-four titles and arranges the Decretals in a systematic order, 
especially those of Popes Alexander III and Lucius III (1181-1185), 
his immediate successor. It contains also Decretals of their imme
diate predecessors, Adrian IV, Eugene IV; also of earlier Pontiffs, 
Gregory I, Hormisdas and Gelasius. The second edition, about the 
year 1191, has six new titles, or fifty in all. In addition to what, has 
been. mentioned above, it contains Decretals of Popes Urban III 
(1185-1187), Gregory VIII (1187), and Clement III (1187-1191). 
However, these last-mentioned Decretals are sometimes placed in 
titles of , the first edition.] This Collection is called “Appendix” 
because its Decretals were placed as an appendix to the III Lateran 
Council.

(d) Collectio Bambergensis is so called from the city of Bamberg, 
where it was discovered by Schulte in a codex preserved in the library 
of the city.. It consists of forty titles, made up in particular of the 
Decretals of Pope Alexander III; in its last title it gives the canons 
of the Lateran Council. It was composed, therefore, during the reign 
of Pope Lucius III, but does not give his Decretals.2

(e) The Leipsic Collection is so called because found by Richter 
in a codex of the University of Leipsic. It consists of sixty-five titles, 
in the first of which are given the canons of Lateran; and in the 
others, Decretals, especially those of Popes Alexander III and Lucius
III. It was written not long after the “Bamberg Collection”, per
haps in Gaul.8

1 It was edited by B. Laurens in P. Crabbe, Concilia omnia tam generalia quam 
particularia, IT, Cologne, 1551; apud Hardouin, VI, 2, p. 2573 et T. Mansi, XXII, 

pp. 217, 248. Cf. E. Friedberg, Die Canones-Sammlungen, pp. 63 sq.

2 Cf. E. Friedberg, op. cit., pp. 84 sq.

8 Cf. E. Friedberg, Quinque Compilationes antiquae necnon collectio canonum 
Lipsiensis, pp. 189 sq. Eiusdem, Die Canones-Sammlungen, pp. 115 sq.
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(f) Collectio Casselana (or Hasso-Casselana) is thus called because 
discovered in the University of Halle in Kassel of Hesse by Professor 
Justus H. Bohmer. It has sixty-five titles, the first twelve of which 
give canons of Lateran; the others, Decretals, especially those issued 
by Popes Alexander III, Lucius III, and Urban III.4

II
67. —Quinque Compilationes Antiquae  (The Five Ancient Com

pilations). These are the most important of the early collections 
of Decretals. They are called simply First, Second, Third, Fourth, 
Fifth. The word ‘1 compilation ’ ’ is here taken in its old English sense 
of “collection”. We speak of “ancient” compilations to distinguish 
these collections from the “new” compilations, the “Decretals of 
Gregory IX”. These compilations were made the text of the canon
ical course of study at the University of Bologna and were “glossed”, 
as was the “Decretum”. Thus it came about that those who studied 
the Decretals were called “Decretalists”; just as the name “Decre
tists” was applied to students of the “Decretum”. Following the 
custom of the preceding collections these compilations divided the 
Decretals into various fragments according to the order of matter, 
omitting the statement of the case (expositio facti), and other matters 
not considered relevant. Such omissions are indicated by the words 
“infra”, “hie”, and “cetera”, a practice that was retained in the 
“Decretals of Gregory IX”. In general the five compilations have 
a better arrangement than that of the “Decretum”.

5

68. —-The First Collection is Called “Breviarium Extravagan- 
tium” (sc. Decretalium). It was made by Bernard of Pavia and is 
a summary of Decretals not contained in the “Decretum”. It is also 
called “Breviarium” because it does not contain entire Decretals. 
By others the author is called Bernardus Balbi, or Bernardus Circa 
or Centra. He was Professor of Canon Law at the University of 
Bologna (1178); became Provost of the Cathedral Chapter at Pavia; 
later Bishop of Faenza (between March 1191 and June 1192); lastly 
Bishop of Pavia (elected 24 June, confirmed 8 August, 1198). He 
died 18 September, 1213 and was buried in the Church of the Holy 
Sepulchre, as he had appointed.

*Cf. T1 H. Bohmer, Corpus iuris canonici, II, Halle, 1747, pp. 181 sq.; 
E. Friedberg, Die Canones-Sammlungen, pp. 130-136.

o Cf. E. Friedberg, Quinque compilationes antiquae, Leipsic, 1882; A. Augustinus, 

Antiquae decretalium collectiones commentariis et emendationibus illustratae, 
Paris, 1021.
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Bernard composed the ‘4Breviarium” while Provost at Pavia. 
According to Schulte, a more ancient copy of the work is to be found 
in the Capitular Archives at Olmiitz. At Faenza he made a com
pendium of the “Breviarium”, called 44Summa Decretalium”. This 
long served as a chief text-book in the Schools. Its preface reads: 
4 4 The beginning of the Summa of Bernard, Bishop of Faenza, of the 
Decretals compiled by him. The glory of a father is a prudent son, etc. 
I, who as Provost at Pavia compiled Decretals and Extravagantia, 
do now under Christ attempt to make a little Summa of that little 
work.” He closes the 4 4 Summa” with a brief poem of four verses/1 
(Bernard also composed at Pavia the 4 4 Life of St. Lanfranc”, Bishop 
of Ticino, who had been his predecessor at Pavia; a 44Summa de 
matrimonio”; a “Summa de electione”; a 44Casus Decretalium”; 
also a commentary on the Book of Ecclesiasticus and on the Canticle 
of Canticles.7) By some writers he has been called “Blessed”8 but 
P. Papenbroeck points out that his 4 4 body has never been raised, nor 
honored with any public veneration”.9

The time of Bernard’s compilation is after the year 1181 when 
Pope Alexander III (whose Decretals Bernard quotes) died; and 
before the year 1191 or 1192 when Bernard was made Bishop of 
Faenza. We are sure that he wrote as Provost of Pavia.

His intention was to complete the “Decretum” and bring it down 
to date. Hence, while he includes in his collection certain pre
Gratian documents, he takes nothing from that work save a small 
fragment of an Epistle of Pope St. Gregory the Great.

His sources are Sacred Scripture, the Fathers, Oecumenical and 
particular councils, Constitutions of Roman Pontiffs (especially after 
Gratian’s time), some fragments of civil law, Roman, Gaulish, 
German.

Title and Division. The 44Breviarium” was favorably received at 
the University of Bologna and from the time of Tancred (d. 1235) 
was known as the 44Compilatio Prima” (also the 44 Volumen Primum” 
and 44Liber Primus”), i. e. the first collection after Gratian.

«Hoe ego Bernardus, genuit quem clara Papia, mitto, sed emendent socii, rogo, 

veste sophia, qui Decretales ad opus commune redegi sub titulis, Summam nunc, 

Christo dante, redegi.

t For Bernard’s works cf. Sarti, I, 305; Schulte, I, 78-82; Hurter, IV, coll. 

191-2.

s Cf. Ferrari, Cat. gen. sanctorum Italiae; Gualla, Sanctuarium Papiae, III, 6; 
I’ghelli I, 1097.

o Papenbroeck, Acta 'Sanctorum, V, Sept. 758.
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This collection attained great celebrity because of its splendid 
order. The author divided his work into 5 books, the books into 
150 titles, the titles into 992 chapters. The first book treats of the 
laws of the Church and of persons exercising ecclesiastical jurisdic
tion, the second of judicial order, the third of clerics and ecclesiastical 
affairs, the fourth of matrimony, the fifth of delicts, of accusations, 
of penalties. (Hence the celebrated “Judex, judicium, clerus, con- 
nubia, crimen/’) This division was held as a model by later com
pilers, and was in truth employed, albeit imperfectly, by Gratian 
and even by Cardinal Gregorius in his “Polycarpus”. The work 
has been called the “Canonical Pentateuch”, by Hostiensis in the 
preface to his “Summa Aurea”, and Bernard himself “a most subtle 
arranger”.10 The fifth book forms a penitential book similar to the 
“Summae” for confessors and the “Summae” of cases of conscience 
that began to appear at this time. In the “Breviarium” there is 
seen the influence of the Justinian Code and the Boman Law scholars, 
while Gratain remains the scholastic. The “Breviarium” obtained 
a mighty authority and was considered the supplement of the De
cretum”. 11

69.—Minor Collections After the First Compilation of Decre
tals. These collections are called “intermediate”. They usually 
follow the divisions as found in the “First Compilation” and had 
an influence on the “Third (or authentic) Compilation”. They are:

(1) and (2) the Collections of Decretals of Halle and Lucca. They 
contain the Decretals emanating after the “First Compilation” and 
those that preceded it but are not found in it. The “Halensis” is 
made up in part of a Codex found in the University of Halle. Hence 
the name. It has 88 Chapters divided into titles. “The Lucensis” 
was found in a MS. Codex of the library of the Metropolitan Chapter 
at Lucca by John Dom. Mansi who was Archbishop of Lucca (d. 
1769). Like the “Appendix Cone. Lat.”, it is divided into parts 
and chapters.12

10 Some wished to give a mystic meaning to the division into five book as, e. g., 

Hostiensis, who in his Summa Aurea (Proemium) says that the five books are the 
five senses of the ecclesiastical judge. But Bernard had no such thought.

11 Cf. I. F. Schulte, Beitrag zur Geschichte des canonischen Bechts von Gratian 
bis auf Bernhard, von Pavia, in ‘ * Sitzungsber. der k. Akad. der Wise. Philos.-histor. 

KI.” t. 72, Vienna, 1872, pp. 481 sq.; E. Friedberg, Pie .Canones-Sammlungen 
zwischen Gratian und Bernhard von Pavia, Leipsic, 1897; H. Singer, Neue Beitrage 
fiber die Dehretalensammlungen vor und nach Bernhard von Pavia, in 11 Sitzungsber. 
der k. Akadem. der Wiss. Philos-histor, KI.” t. 171, Vienna, 1913.

12 Steph. Balutius, Miscellanea; .T. D. Mansi, ITT, Lucca, 1762, pp. 367 sq.
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(3) Collectio Rainerii Pomposiani. So called from Rainerius, 
deacon and Benedictine monk of the monastery B.V.M. in Pomposa 
(diocese of Comachio, suffragan of Ravenna), who drew it up in 
1201, as it seems. It contains 119 Decretals issued by Pope Innocent 
III in the first three years of his reign (8 January, 1198 to 7 January, 
1201). The rubrics of titles are largely the work of Rainerius.13

(4) The Collections of Abbot Gilbert, an Englishman, (a) His 
first collection, like the “Breviarium”, is divided into five books and 
titles and contains Decretals from Pope Alexander III (1159-1181) 
to Pope Innocent III (1198-1216) ; and five others without names.

(b) The second collection is a sort of addition to the former.
(c) The third collection was made by Gilbert himself (1204-1205) 

out of the two former ones with added Decretals, in part from the 
collection of Rainerius and in part from other sources; all of these 
Decretals are of the same PontiffSj from Alexander III to Innocent 
III and seven unnamed Popes. It is divided into five books and titles.

(d) Finally, Gilbert wrote an appendix to this third collection 
under the inscription “Extra titulos”. A fragment of this is pre
served in the Library at Fulda. It has thirty-one Decretals of Pope 
Innocent III, the last dated 1205.

(5) Collections of Alan, of England, a professor of canon law at 
Bologna.

(a) About 1208 Alan made a collection of the Decretals of Pope 
Eugene III and his successors up to Pope Innocent III (from the 
year 1145 to the year 1216), after the fashion of the “Breviarium” 
of Bernard of Pavia.

(b) Later he added fifty-six Decretals, thus making a new collec
tion. The Decretals are divided into parts by Alan, with inscriptions.

(c) Later ’he combined his first two collections with 137 new De
cretals to form a new collection. This was later combined by some 
unknown author with Gilbert’s collection but with further addi
tions.14

(6) Collectio Bernardi Compostellani Antiqui. This Bernard is 
called “the elder” to distinguish him from another Bernard of Com- 
postella. He was a professor of law at Bologna. lie was familiar

isBalutius, Epistolarum Inuocentii III libri undecim, Paris, 1682, pp. 543 sq., 
P. L., t. 216, pp. 1174 sq.

14 Cf. I. F. Schulte, Die Compilations» Gilberts und Alanus in 11 Sitzungsber. 
der k. Akad. der Wiss. Philosoph-histor. Kias.” t. 65, Vienna, 1870, 595 sq. 
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with the Roman Curia and collected the Decretals of the first ten 
(arid one of the twelfth) years of the reign of Pope Innocent III, 
based on Gilbert’s collection. The Professors at Bologna sometimes 
called this “The Roman Compilation”, because made at Rome.15

70. —The Third Compilation or Official Collection of Innocent 
III (1198-1216). When Pope Innocent III noticed in the Collection 
of Bernard of Compostella that certain Decretals were erroneously 
ascribed to himself, he ordered Cardinal Petrus Collavicinus of Bene
vento  to gather together the Decretals of the first twelve years (8 
January, 1198 to 7 January, 1210) of his reign into a new collection.

16

In this work he used the collections of Bernard of Compostella, 
Gilbert, and Alan. It was called the third collection in use at the 
University of Bologna because although prior in time to the second 
it contains material of a later date. It is divided into five books, 
chapters, titles and rubrics.17 Innocent sent this collection to all 
teachers and students at Bologna “that they might use it without 
scruple as needed, both in trials and in the schools.” This third 
compilation of Decretals is the oldest official collection of the legis
lation of the Roman Church because prepared by order of the Pope 
and by him approved in the Constitution Devotioni vestrae of 28 
December, 1210. And so we have at last the first instance of an 
authentic collection for the entire Latin Church. It may be called a 
Code in canon law, as Justinian’s was in civil law. All its laws be
came at once universal even though particular in origin. The collec
tion was received with the greatest reverence by Lanfranc and 
glossed by John of Wales, for it was the work of Pope Innocent III, 
the wisest of jurists and the “father of law”.18 Tancred’s “appar
atus” became the “glossa ordinaria” up to the time of the publica
tion of the Decretals of Pope Gregory IX.

71. —Second Compilation, by John of Wales (Joannes Wallensis 
or Gallensis). Observing that between the compilation of Bernard 
of Pavia and that of Pope Innocent III there were many Decretals

Cf. H. Singer, Die Del'retalensammlung des Bernardus Compostellanus antiquus, 
in * * Sitzungsber. der k. Akad. der Wias. Philoa.-histor. KI.” 171, 2, Vienna, 1914.

16 Cf. F. Heyer, Ueber Petrus Collivaccinus von Benevent, in “Zeitachr. der 
Savigny-Stiftung, Kan. Abt. ’’ t. 30, 1916, pp. 395 sq.

17 Cf. e. g., 3 ad tit. de judiciis uNovit.”

18 Cf. History of the Pontificate of Inn. Ill (3 vols.) by Friedrich Emmanuel 
Von Hurter, 1838; translated into French by Cheront and Hiber, into Italian 

by C. Rovida. 
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badly digested, John of Wales made a collection of his own. It was 
composed principally of Decretals of Popes Clement III (1187-1191) 
and Celestine III (1191-1198) but also contained certain Decretals of 
Popes Alexander III (1159-1181), Lucius III (1181-1185), Urban III 
(1185-1187), and Gregory VIII (1187). Because its material is ante
cedent to that of the “Third Collection”, it was called “Second” by 
the University of Bologna. It was completed later than the year 1210,
i. e., after the “Collection of Innocent III” but before 1215, when 
the Fourth Lateran Council, whose decrees it does not contain, was 
held. In its compilation the collections of Gilbert and of Alan were 
used and, after the fashion set by Bernard of Pavia, Peter of Bene
vento, and Alan, the Decretals are divided into parts. Although the 
“Second Compilation” did not obtain public authority, it had great 
celebrity because of the fact that it was received at Bologna, and was 
often glossed. It was given a “glossa ordinaria” by Tancred.

72. —The Fourth Compilation contains Decretals of Pope Inno
cent III from 8 January, 1210 to 16 July, 1216 and the canons of the 
IV Lateran Council held in 1215. The author is unknown, perhaps 
Pope Innocent himself.  Cardinal Gasparri in his preface to the 
Code says that it is “probably authentic.” It is worthy of note that 
there is a new title (the first of Book I), after the fashion of Jus
tinian’s Code. The Decretals are divided into parts as in Alan’s 
Collection. Joannes Teutonicus made an ordinary gloss of it in the 
University of Bologna, where it was received as the Fourth Com
pilation.

19

73. — The Fifth Compilation or Collection of Decretals of 
Honorius III (1216-1227). It was sent to Tancred, a teacher at 
Bologna, by Pope Honorius III about 1226, for it calls him Arch
deacon of Bologna, a dignity he attained to in that year. It was 
compiled at the Pontiff’s order and approved by him in the Bull 
Novae causarum of 31 January, 1226. It is therefore authentic. 
Besides the Decretals of Pope Honorius HI (from 1216 to 1226) it 
contains an edictal constitution of Frederick II  (1215-1250) in 
favor of the Church, given by the monarch on the occasion of his

20

i» Cf. F. Gillmann, Zwr Lehre der Scholastik vom Spender der Firmung und des 
Weihesakraments, Anlang, Die Entstehungszeit der Glossa ordinaria zum Gratian- 
ischen Dekret, Paderborn, 1920, pp. 218 sq.; J. B. Sagmuller, Lehrbuch des Kath. 
K. 7?., p. 242; H. Kantorowicz, Das Principium decretalium des Johannes de Deo, 
in ,fZeitsehr. der Savigny-Stiftung, Kan. Abt.,” t. 43, 1922, pp. 430 sq.

20 Given by Galante, op. cit., pp. 193 ff. 
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solemn coronation in the Vatican Basilica on 22 November, 1220.21 
This edict abrogates laws harmful to the Church and enacts favor
able ones "‘that the Church may flourish in complete peace, and re
joice in security and liberty. ’: But alas! Frederick did not keep his 
word and was excommunicated by Pope Gregory IX on 29 Septem
ber, 1227.

This collection was authentic, for Pope Honorius III in sending it 
to Tancred says: ‘‘Wherefore by Apostolic writings we commit it to 
your discretion to use these solemnly published (Decretals) without 
scruple and have them received by others, both in judicial processes 
and in the schools.”

The Fifth Compilation had but one glossarist, John of Albenga, 
Professor of canon law at Bologna and later Bishop of Faenza. He 
died in 1274. The reason for this lack of glossarists was that imme
diately after the death of Pope Honorius it was said that Pope Greg
ory IX wished to make a new collection of Decretals.

si The first four compilations were edited by Antonius Augustinus under the 

title, Antiquae collectiones decretalium cum Antonii Episcopi Ilerdensis notis, 
Lerida 1576; the fifth compilation was first printed at Toulouse in 1655 by Chronius. 

All five (but incomplete) were published at Leipsic in 1882 by Friedberg, Quinque 
Compilationes antiquae.



CHAPTER XIII

The Decretals of Gregory IX

74.—The Decretals of Gregory IX. Cardinal Ugolino, Count of 
Segni, was elected Pope on 19 March, 1227, succeeding Honorius III. 
He took the name of Gregory IX (1227-1241) and despite his great 
age ruled the Church with courage and vigor for nearly fifteen years. 
“Though not a canonist by profession, he had a wide knowledge of 
the concrete needs of the Church acquired by long years of experi
ence. Formed at the side of his paternal uncle, Innocent III (1198- 
1216), himself an untiring worker in the Roman Curia, Gregory saw 
that, for the good of the clergy and laity alike, a general reordering 
of the ecclesiastical legislation was needed for a more expeditious 
treatment of questions, both in the Roman and diocesan curias.”  
This work he entrusted to the illustrious Spanish Dominican, Saint 
Raymond of Penna fort, directing him to form a new collection from 
all preexisting compilations.

1

i Cf. Saint Haymond of Penna fort by Thomas M. Sehwertuer, O.P., Introduction 
by the Most Reverend Amleto Giovanni Cicognani, Apostolic Delegate to the United 

States, pp. XII, XIII (The Bruce Publishing Company, Milwaukee, 1935).

(298)

A. The reason for this work is given by the Pope himself in his 
Constitution (or Bull) of approval, the Rex Pacificus, given at 
Spoleto on 5 September, 1234, sc. to form a complete and correct col
lection for: (1) The Decretals were scattered through various vol
umes which were inaccessible to many because of their cost. (2) 
This dispersal led to confusion, for some of the Decretals treated of 
matters decided elsewhere and were therefore superfluous. Often too 
they were contradictory, and sometimes useless by reason of prolixity.
(3) Moreover, some genuine Decretals were lacking in the Compila
tions, thus leading to doubts in the minds of judges and teachers as 
to their force. (From the Regesta of Innocent III we learn that 
frequently where doubts arose as to the authenticity of texts recourse 
was had to the Pope for a practical decision.)

B. Author and Time. The principal author of this collection is the 
Pope whose name it bears, who desired it, brought it about, approved 
and promulgated it. The actual work was done, however, in the space 
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of four years by St. Raymond,10 a native of Pennafort, near Barce
lona, in Spain. He died in Barcelona (b. about 1180; d. 1275), 
almost a centenarian, as was Gregory IX before him.

C. Promtilgation. The Pope sent this collection as the official code 
of canon law to the Universities of Bologna and Paris  by .means of 
the above-mentioned 1 ‘Rex Pacificus”. The custom of sending col
lections of laws to Universities was general at the time.

2

3
D. Title. The Pope seems to have given this collection no special 

name. He simply called it “Compilatio” (Collection). As it came 
after the “Five Ancient Collections”, spoken of above, it was called 
at Bologna “Compilatio Sexta” (Sixth Collection) or “Nova” (New). 
It was also called “Collectio seu Liber extra” as containing Decre
tals additional to those of the “Decretum”. The title “Decretals of 
Gregory IX” has prevailed. Obviously, by this title, “the Decretals 
of Gregory IX”, is simply meant that it was drawn up at the com
mand of that Pontiff. The collection contains much more than the 
Decretals of Gregory.

E. Division. The work is divided into 5 books, the books into 185 
titles, the titles into 2154 chapters. The titles have rubrics; and4

Raymond studied at the University of Bologna and held the chair of Law there. 
Returning to Spain he was for a time canon of the Cathedral at Barcelona but 

soon entered the Dominican Convent there. With St. Peter Nolasco he established 
the Order of Our Lady of Ransom, or Mercedarians. To aid the work of converting 

the Saracens, Moors and Jews he founded schools of oriental* languages in Tunis 
and Barcelona. For some years he served as the Superior of his order (Master 

General). At his instance St. Thomas of Aquin composed the Summa contra 
Gentes. Raymond was brought to Rome by Pope Gregory IX as confessor and 
chaplain. (The chaplains were akin to the auditors of the Rota. They lived at 

the Pontifical palace and heard cases that were referred to the Pontiff.) Raymond 
was canonized by Pope Clement VIII (1592-1605) and his Feast is 23 January. 

Cf. Penia, Vita S. Raymundi; Mortier, Histoire des Maitres G&neraux, 1903; 
F. Bnlme, C. Paban et I. Colomb, Raymundiana, sen documenta quae pertinent ad 
S. Raymundi de Pennaforti vitam et scripta (Monumenta Ordinis Fratrum Prae
dicatorum historia, IV, 2), Rome. 1901; J. B. Sagmiiller, Lehrbuch d. lath. K. R.t 
p. 242, n. 4.

2 The Bull of approval and promulgation has this direction: “To the Professors 
and Students at the University of Bologna.’ ’ But Bouix (De p. i. c. p. Ill, c. XV) 

writes that he found in one manuscript in the Vatican, only “Paris”; and in 

another, “Bologna and Paris.” Walter and Friedberg maintain that the Bull 
was sent to both Universities. The Bull is found in the Richter-Friedberg edition 

of the Corpus luris Canonici.
« Thus Erler in Der Liber Cancellariae Apostolicae tells us that the edictal law 

or Constitution of the Emperor Frederick II in favor of the Church was directed 

to “all Professors and students of sacred law at the University of Bologna.”

«This is the number of chapters according to the computation of Philipps, 

Le droit canoniques dans ses sources, 1852, p. 199. It seems a better reckoning 
than that of Friedberg. 
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the chapters, superscriptions (inscriptiones) to indicate whence the 
matter is taken. These superscriptions are historical notes as to the 
author, time, place, etc. of the various enactments. Today there are 
also “Summaries” of the subject-matter of the canons, taken from 
the Glossarists. The “Rubrics” and “Inscriptions” are the work of 
St. Raymond.

Book I—On persons obtaining office in the Church. Book II—On 
the order of civil judgments. Book III—On the clergy both secular 
and regular, their morals and temporal goods. Book IV — On the 
Laws of Matrimony. Book V—On crimes, on penalties and the man
ner of inflicting them. It is the division of Bernard of Pavia, “ Judex, 
judicium, clerus, connubia, crimen”.

The last two titles of Book V are “De verborum significatione”, a 
glossary of legal terms; and “De regulis juris”. These rules are 
eleven, taken from the Fathers and Supreme Pontiffs. Both titles 
are special. The first title, “De verborum significatione”, is also 
found in the “Liber Sextus of Boniface VIII” (lib. V, tit. 12), in 
the “Clementines” (lib. V, tit. 11), and in the “ Extravagantes of 
John XXII” (tit. 14). Just as the various sciences have technical 
terms, so has Roman law and also canon law. Accordingly, in this 
title there is given an explanation of those forms of writing and 
speaking which differ from the common use and are understood only 
by legal experts.

Rules of law are defined: “Rules of law or certain general 
statements embracing in a few words a summary of many laws or 
canons”. They are like the axioms in philosophy and theology and 
the aphorisms of Hippocrates. However, a rule always admits of an 
exception, which can have a threefold effect: (1) “The exception 
does not amplify but restricts the rule”, limiting its universality, at 
least as regards the case excepted; (2) “The exception proves the 
rule”, by showing its nature and force; (3) “The exception strength
ens the rule”, namely with regard to the cases not excepted. As to 
the authority of these Rules of law, Reiffenstuel notes:5 “ Notwith
standing the fact that the rules permit of mistakes, their great utility 
is ever to be kept in mind; and it is highly useful to read and re
read them and, as far as possible, commit them to memory, and allege 
them for the decision of causes and cases . . . both because all these 
rules afford a mnemonic compendium of law and because cases that 
arise and have not been specifically decided by law are decided by

5 De reg. iuriSj proem. n. 13.
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them; for such cases must be determined by decisions given in similar 
cases”. They are called authentic if enacted by legislative authority, 
as the Rules of law of Popes Gregory IX and Boniface VIII; doc
trinal or brocardic, if taken from teachers and writers. The last 
named are of themselves devoid of juridic authority.

F. The material, or remote sources of this collection were: Sacred 
Scripture; the Canons of the Apostles, of which but one canon was 
taken; the Fathers, especially Saints Jerome, Augustine, Isidore, 
Bede; Councils, especially the III Lateran and the IV Lateran;  
certain particular Councils; Decretals of Sovereign Pontiffs as e. g., 
Gregory the Great (590-604) and Leo IX (1049-1054); especially 
Alexander III (1159-1181), Lucius III (1181-1185), Urban III (1185- 
1187), Gregory IX (1227-1241); and fragments of Roman law and 
Gallo-Germanic law. The collection is made up for the most part of 
Decretals of Roman Pontiffs and some false ones from Pseudo-Isidore.

8

The proximate sources were the Five Ancient Compilations. In 
addition there are some chapters from the Decretals of Pope Innocent
III which are not given in those Compilations; also decisions given 
by Pope Gregory IX to elucidate doubtful laws.

G. Mode of compilation. I. From the preceding sources were taken, 
generally speaking, the chapters, with these changes: (a) Decretals 
which treated of various matters were cut and placed in sections 
under many titles according to the diversity of matter, after the 
fashion of Alan, the initial words, however, being retained? (b) 
Superfluous and useless parts were excised, their omission being indi
cated by the words “et infra”. These were called parts cut off 
(partes decisae). For greater clearness various ancient statutes were 
changed, either by correction or interpolation. This Raymond did, 
both by the authority of the Pontiff, and according to the custom 
then obtaining in making compilations. The compilers of the time 
were not skilled in the art of criticism, nor was Raymond.8

II. Besides the chapters from the ancient sources, 196 new chapters 
were added at the command or with the consent of Gregory IX. 
These are usually found at the end of the titles under the heading 
“Gregory IX”.0

«The III Lateran Council is called in this Collection “Cone. Lateranense”; the
IV Lateran is called simply (‘ Cone. Generale. 99

t Cf. e. g., cc. 16, 17, 18, X. V, 31.

« This uncritical custom had also been followed by Tribonian in the making of 
the Justinian Code. Hence the complaints of Antoine le Conte in the preface to 

his edition of the Corpus luris Canonici, Paris, 1556.

« Cf. e. g., c. 19, X. V, 19; and c. 2, X. V, 26.
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III. The rubrics of titles were also taken from the ancient collec
tions. There are but six new rubrics: on the office of judge (I, 32) • 
on the formal introduction of a trial (II, 5) ; on calumniators (V, 2), 
taken from the Roman law; two entirely new ones, on the reservation 
of the Eucharist, on Confirmation, and the other Sacraments (III, 
44); on infants and invalids exposed (V, 11), one chapter formed 
from two; on relics and the veneration of the Saints (III, 45).

H. Method of quoting. The chapter is given by an Arabic num
ber; then is placed the symbol X (originally Extra, namely Extra- 
vagantium Liber qt Extravagantes, because these Decretals were 
wandering outside [extra] the Decretum of Gratian); then the book 
is indicated by a Roman number; and at the end, the title in an 
Arabic number. Formerly it was customary, and still is, to quote a 
passage merely by the initial words of the chapter, which can be 
readily found by the use of the alphabetical indexes. (The initial 
words of the chapter and the rubrics of the title are wont to be 
cited, sc. added as a description of the quotation). Examples: C. 1, 
X, III, 9 or caput “Novit ille”; or, cap. “Novit ille” X. Ill “Ne 
sede vacante aliquid innovetur”.

C. 6. X. Ill, 39 or caput “Cum Apostolus”; or, cap. “Cum Apos
tolus” X. Ill, “De censuris, exactionibus et procurationibus”.

C. 26, X. V, 33 or caput “quanto amplius”; or, cap. “quanto 
amplius”, X. V, 33 “De privilegiis et excessibus privilegiatorum”.

I. Legal Authority. From the scientific viewpoint the collection 
leaves much to be desired. Certain legal documents are omitted, 
others are changed. As to its legal force; it is authentic (authorita
tive) in all its parts, by reason of the Papal approval. All its chap
ters form one Constitution and are therefore simultaneously promul
gated so that in case of contradiction one does not have greater 
binding force than another. There are indeed antinomies. These 
must be resolved according to the principles of interpretation and the 
concurrence of laws. It was an exclusive collection as regards ancient 
collections contrary to it, even though authentic, but it did not abro
gate the Decretals contained in Gratian’s “Decretum”. The inten
tion of the Pope, as we have stated, was to form from previous 
collections of Decretals or “Ancient Compilations” a new and more 
complete collection, supplementary to but not supplanting the “De
cretum”. Moreover, the “Decretals of Gregory IX” contains legal 
decisions which are found only in the “Decretum”;  and even10

io For example, c. 15 Cone. Lat. is given in e. 29, C. XVII, q. 4 and is omitted 
in the “Decretals”; but is understood in c. 4, 7, 24, 26, X, V. 3. 
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specific references to that work, “ut legitur in Decreto”.11 Even 
some of the paleae are given.

To the question whether all other general laws (for particular laws 
were entirely unaffected) not contained either in the * ‘Decretum” 
or the “Decretals” were abrogated, some replied in the affirmative, 
saying that Gregory wished to put his collection in the place of the 
ancient collections which he abrogated. Others said no, for the 
reason that those who made the ancient collections gathered together 
laws that they deemed useful; but this in no sense meant that laws 
which were not contained in these collections were useless. More
over, we have seen new collectors gathering together laws which were 
passed over by their predecessors (thus the “Second Compilation” 
came about). In addition, the necessary derogation or abrogation 
was never given.12

The collection of Gregory IX had the force of universal law.13 
Therefore, every law contained in it became universal. This is true 
even of those laws previously regarded as particular.

Since, however, the greater part of this Collection was taken from 
Decretals, its chapters contain a narrative part (which has not the 
force of law) and a dispositive part or enacting portion, which con
tains true and strict law.

The rubrics are official in this sense that they are the work of St. 
Raymond; and also in the sense that they have the force of law when: 
(a) their sense is complete, as for example, Ne clerici vel monachi 
negotiis saecularibus se immisceant (Clerics and monks must not 
engage in secular matters); or (b) when their statement is equiva
lently complete, as “de bigamis non ordinandis” (On not ordaining 
those married for the second time); (c) lastly, they are directions 
which neither affirm or deny, e. g., “De rescriptis” (On rescripts). 
These rubrics cannot make law; however, they have directive force 
and tell us in case of doubt whether there is question of Rescript or 
of Constitution.

The Inscriptions or superscriptions of chapters, introduced by 
Saint Raymond, since they refer to the narrative part, do not con-

n C. 6, X. IV, 2 cites e. 3, C. XXXIII, q. 1.

12 Cf. Ph. Schneider, Die Lehre von den Kirchenrechtsquellcn, p. 144, note 4.

18 This, must be asserted, e. g., against Febronius who in his Principia iuris pub
lid ecclesiastici, 1767, denies the general promulgation of the Decretals of Gregory 
IX, since, he says, the Bull 4 4 Rex Pacificus ’ ’ was addressed only to the Professors 

and students of the University of Bologna. He adds that in Germany, only those 
Decretals have the force of law which were acknowledged and are observed. 
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stitute law, particularly as they are often false. The Summaries 
(summae) which briefly indicate the-tenor of certain chapters were 
added later and are taken from the commentaries of the Glossarists. 
They can only serve to help doctrinally towards a better understand
ing of the contents of the chapter. In like manner the Glosses have 
only a doctrinal value. The cut-out portions (partes decisae), namely, 
those parts of the documents which St. Raymond omitted, considering 
them superfluous and indicating their omission by the words “et 
infra” or “et”, have not legal force, or even historic value, for in 
many cases they were inaccurately introduced.14

J. History of the Gregorian Collection. The work was received 
with great acclaim in the Universities and publicly lectured upon and 
made the subject of commentaries; whence arose Summae, Glossae, 
Casus. Those who devoted study to this collection were called Decre- 
talists. Nearly always in schools and in writings from that time down 
to our day canonical teaching was everywhere given according to 
the order of the “Decretals of Gregory IX”, which is called the 
legal order.

Decretalists worthy of mention are: Vincent of Spain (Vincentius 
Hispanus) ; Pope Innocent IV (Sinibaldo De’ Fieschi, d. 1254) ; 
Bernard of Botone or Parmensis (d. 1263), author of the Glossa 
ordinaria; Cardinal Hostiensis (Henry of Segusia, d. 1271) ; William 
Durandus (Gulielmus Durantis); Joannes Andreae (Giovanni d’An
drea, d. 1348), “fountain and trumpet of law”, who enlarged the 
Glossa ordinaria; Abbas Siculus (or Panormitanus, or Modernus, 
Nicolaus de Tudeschis, d. 1445 or 1453).

Many manuscript copies of the “Decretals of Gregory IX” are 
still preserved; and some of these appeared but a short time after the 
first publication itself. Schulte says that more than a thousand 
copies are to be found in various Libraries. The first printed edition 
was made at Mainz in the year 1473.

K. The Additamenta, Summaria, glossae, and partes decisae all 
to be considered as additions made to the “Decretals”; the same is 
to be said of the alphabetic indexes, or tables of rubrics, titles, and 
chapters.

Other additions occur only in the glossed editions, and are: divisions 
of titles and chapters, like the divisions of distinctions and questions 
in the “Decretum”; parallel passages, taken from the “Decretum”

i<The partes decisae were first added by Antoine le Conte (Antwerp Ed. of 
1570); then by Bohmer, Richter, and Friedberg.
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of Gratian; cases (casus), as was done in the “Decretum”; marginal 
notes (paralitla), sc. brief views of the more important sections of 
the gloss, placed at the margin of the gloss itself.

L. Critical Editions of the Decretals: (sl) the authentic Roman 
edition of the year 1582. Pope Gregory XIII (1572-1585) entrusted 
to the Correctors of the “Decretum” also the revision of the “De
cretals”; and the collection issued at the command and by the author
ity of Gregory XIII himself, in 1582, in one volume folio with 
glosses, became public law.

(b) The edition of the two lawyers, twin brothers, Pierre and 
Francois Pithou, printed by their nephew, Michel de Pelletier, Paris, 
1687. (This edition gives summaries of chapters, the “partes de
cisae”, which, however, are not inserted in the text but joined to it; 
the notes of the Roman edition with the annotation “Corr. Rom.”; 
the notes of the Pithou brothers with the annotation “Pith.”; and 
some others.)

(e) The edition of Justus Henning-Bohnier (Halle, 1747), which 
departed from the text of the Roman edition of 1582; and was in its 
textual criticism “often more audacious than happy”, as Friedberg 
puts it.

(d) The Richter-Friedberg edition, which is accurate (second edi
tion, 1922). In its prolegomena are set forth the sources whence 
Raymond drew his canons, and what collections of canons he em
ployed. Friedberg used the text of the Roman Correction for his 
edition, “Which text (he writes, p. XLII) having obtained the 
authority of law, I have not dared to alter”. After the text there 
are only critical notes. At the end there is given an Index of the 
titles and the canons of the Decretals.15

15 Scala, Saggio Storico-Critico sul Corpo del Dir. Can., 1904, gives some in
formation as to the manuscripts of the “Decretum” and the *4Decretals?1 pre

served in the Libraries of Europe. See also Laurin, Introductio in corpus iuris 
canonici (Freiburg, 1889); Schneider, Die Lehre von den Kirchenrechtsquellen 
(2nd ed., Ratisbon, 1892); Schulte, Geschichte der Quellen und der Literatur des 
kanonischen Hechts (Stuttgart, 1875-1880); Taunton, The Law of the Church 
(London, 1906); the Manuals of Canon Law of Von Scherer. Wernz. Sasmuller 
Smith. 5



CHAPTER XIV

Collections of Decretals Between the Years
1234 and 1298 1

i Cf. I. F. Schulte, Die Delretalen zwischen den Decretales Gregorii IX, und 
liber Sextus Bonifacii VIII, in 1 ‘ Sitzunsber. der K. Akad. der Wiss., Philos-histor. 

KI.” t. 55, Vienna, 1867, pp. 701 sq.; Anhang, Beitrage zur Literatur uber die 
Decretalen Gregors IX, Innocens IV, Gregors X, ibidem, t. 68, Vienna, 1871, 
pp. 55 sq.

75. —The first Collections after the time of Pope Gregory IX 
were inserted in his “Decretals”. Not long after this Pope’s 
death two Oecumenical Councils were held, I Lyons, 1245 and II 
Lyons, 1274; in which various laws were enacted. There were also 
numerous particular Councils, but these were of no importance in 
the formation of general law. So there were two sources whence to 
draw new collections of laws, the General Councils and the Decretals 
of the Roman Pontiffs.

At first these new collections were added as a supplement to the 
“Decretals of Gregory IX”, but they soon increased to such a bulk 
that it was deemed necessary to form them into separate collections. 
A characteristic of these collections was that as a rule each of them 
contained the Constitutions of but one Pope. Indeed it happened 
that sometimes there were two or more collections of the same Pope. 
We shall treat briefly of these because some of them attained to public 
authority and all of them helped prepare the way for the “Liber 
Sextus” of Pope Boniface VIII.

All the successors of Pope Gregory IX during the period under 
consideration issued Decretals, with the exception of Pope Celestine 
IV, who reigned only 17 days (in the year 1241).

76. —Collections op Innocent IV. Pope Innocent IV (Sinibaldo 
de’ Fieschi), the great jurisconsult, upon his election to the Papacy 
wrote a Commentary on the Collection of Gregory IX—but as a pri
vate Doctor. He made three authentic collections of his own De
cretals :

I Collection, of the year 1246. This collection was very brief. It 
contained certain Decretals of Pope Gregory IX given after the pub
lication of the “Decretals”. To these was added the Constitution

(306)
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Romana Ecclesia of Pope Innocent IV. The Pope sent this collection 
to the University of Paris. In the Bull of approval, Cum inter 
venerabiles, of 21 April, 1246 he ordered it to be used both in the 
schools and the courts; and that its chapters be placed under their 
respective titles in the Gregorian Collection.

II Collection, of the year 1250. This collection was made after the 
I Council of Lyons (1245) and contains Constitutions given by the 
Pope in that Council, as well as many others enacted by the Council 
itself. He sent it to the Universities of Bologna and Paris with the 
Constitution, Cum in Concilio Lugdunensi a. 1251, giving directions 
that the chapters, under their respective titles, be inserted in the 
Gregorian Collection.

III Collection, of the year 1253. Pope Innocent IV was aware that 
many of his Constitutions that were not general were inserted by 
some in the “Decretals of Gregory IX”. Accordingly, he composed 
a collection, or rather an Index, of the chapters that were to be in
serted (only the beginning of each chapter is given) and sent it to 
Philip, Archdeacon of Bologna, with the Bull Ad expediendos of 
9 September, 1253, ordering him to publish it to the professors and 
students of the University of Bologna and to see to it that it was 
placed, as directed, in the Gregorian Collection.

There is also a private collection of the Decretals of Pope Innocent 
IV, divided into thirty-three titles in imitation of the Gregorian Col
lection ; but it is of little moment.

* The three authentic collections had glossarists: Bernard of Com- 
postella, Hostiensis, Abbas Antiquus (or Siculus, d. about 1288), 
Boatinus Mantuanus (d. 1300), and others.

77.—Collections of the Successors of Innocent IV up to Boni
face VIII. These collections are made up of Decretals of Popes Alex
ander IV (1254-61), Urban IV (1261-64), and Clement IV (1265-68). 
Often these collections merely indicate under what titles of the 
“Decretals of Gregory IX” the new Decretals are to be placed. 
Schulte published manuscripts of these Decretals gathered from 
various libraries.

The Pope, Blessed Gregory X (Visconti, 1271-76), made an authen
tic collection, consisting of Constitutions enacted by him in the II 
Council of Lyons (1274), or the Canons of this Council; also Decre
tals given by him outside the Council. This collection he sent to the 
Universities of Bologna, Pavia, and Paris, with the Constitution 
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Cum nuper of 1 November, 1274, ordering the various enactments 
to be placed in the Gregorian Collection under their proper headings. 
It is divided into fifteen titles and thirty-one chapters.

The Popes; Blessed Innocent V, Adrian V, and John XXI had 
brief reigns and left no collections.

Pope Nicholas III (1277-80) made an official collection of his De
cretals which he sent tb the University of Paris with the Constitution 
Cum quasdam Constitutiones of 23 March, 1280 and the customary 
command for insertion in the Gregorian Collection. The MS. was 
edited by Schulte from a copy in the University of Erlangen, in 
Bavaria.

The Popes Martin V (1417-31), Honorius IV (1285-87), Nicholas 
IV (1288-92), Celestine V (1294) issued many Decretals which were 
riot collected but merely inserted in their proper places in the “De
cretals of Gregory IX’7. “Collectiones Communes”, or collections of 
Decretals of many Popes, were numerous; but there has survived the 
memory of only one and that incomplete, in ninety-two chapters;



CHAPTER XV

The Liber Sextus of Boniface VIII

78.—A. Reason for the Collection. The inaccuracies and incon
veniences of legal collections which had led Pope Gregory IX to form 
the “Decretals”, again made themselves felt in the sixty years (5 
September, 1234 to 24 December, 1294) that elapsed between the 
appearance of that famous collection and the accession of Pope Boni
face VIII. Accordingly, the latter Pontiff, himself a distinguished 
canonist, gladly acceded to the request of the University of Bologna 
for a new canonical collection.

B. Compilers. The Holy Father entrusted the work of compilation 
to Guillaume de Mandagot, Bishop of Embrun, Berenger Fredoli, 
Bishop of Beziers, and Ricardo Petroni, of Siena, vice-chancellor of 
the Pope.1 In addition to purely ecclesiastical laws the Collection 
contains also eighty-eight rules of law (regulae iuris) borrowed from 
the Roman Law, especially from Book 50, 17 of the “Digest”. These 
were compiled by Dino de’Rossoni,2 3 * * Professor of civil law at the 
University of Bologna. He was assisted, it would seem, by Cardinal 
Longo. These rules of law are put in the form of an Appendix. 
With the Bull Sacrosanctae of 3 March, 1298 (which Bull should 
be read) Pope Boniface VIII sent the new Collection to the. Univer
sity of Bologna. (In a manuscript in the Library of the University 
of Giessen there is another Bull forwarding the Collection to the 
University of Paris. See the gloss in the “Corpus Iuris Canonici”. 
Finally a third Bull directed the “Sextus” to the University of 
Salamanca.) 8

1 Cf. B. HaurSau, Quels sont les auteurs du Sixieme Livre des Decretales, in 
** Journal des Savants,” 1884, pp. 271 sq.; P. Viollet, Histoire litteraire de la 
France, t. 34, Paris, 1915, pp. 1 sq.; E. M. Meyers, Juris interpretes saec. XIII, 
Naples, 1925, p. 217.

2 He is also called in Latin Dinus Mugellanus; he died in the year 1303. Cf. 
A. Thomas, Extraits des Archives du Vatican, IV, Dino di Mugello, in “ Melanges 
d’archGologie et d’histoire de l’£c.ole franchise de Rome,” t. 2, 1882, p. J20; 

R. Bargioni, Dino da Mugello, Florence, 1920; see also below, p. 334.

3 Cf. N. Nilles, Die dahierung des Liber Sextus Bonifaz VIII. iuncta glossa ein
Beitrag zum Verstandnis der christlichen Chronologic, in 1 ‘Zeitsehr. f. k. Theolog.”
t. 25, 1901, pp. 1 sq.

(309)
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C. Title and Arrangement, The Pope himself gave to this work 
the name  ‘Liber Sextus” (Sixth Book) because it is, he said, a con
tinuation of the five books that make up the “Decretals of Gregory 
IX” and, secondly, because six is regarded as a perfect number.  
The “Sextus” is divided into five books, 74 titles, 359 chapters. Of 
the chapters, 229 come from the Decretals and Constitutions of Boni
face VIII, the remaining 130 from the Councils  of I Lyons and II 
Lyons and the Decretals of the Popes who reigned during the period 
from Gregory IX to Boniface VIII. As regards the Decretals made 
use of in the “Sextus” we find that (1) many things are omitted; 
(2) verbal changes are frequent; and (3) nearly all the Decretals 
are divided and quoted in fragments.

1

4

5

D. Differences between the Sextus and the Gregorian Collection.
(1) Despite inaccuracies, the text is more perfect and continuous than 
in Gregory’s Collection. (2) In the inscriptions the name of the 
Pontiff is usually given but not that of the person to whom the De
cretal is directed.  Nevertheless the succession of Pontiffs is observed. 
The sign “et infra” is usually omitted.

6

E. Authority, Almost the same is to be said of this Collection as 
was said of the Gregorian Collection. It is official and has, therefore, 
the force of universal law. It is one, i. e., all its chapters are con
sidered to have been given on one and the same day; one part there
fore does not derogate another. It is later than other collections; 
wherefore it abrogates all collections published after Pope Gregory 
IX; and even the Gregorian Collection when that contains laws con
trary to the “Sextus”. It is exclusive in regard to the Decretals of 
the predecessors of Pope Boniface VIII, unless they were specially

*Cf. N. Nilles, Veber den Titel der Delretalensammlung Bonifaz VIII,: Liber 
sextus Bonifacii PP. VIII in 1 ‘ Archiv. f. k. K. R.,91 t. 82, 1902, pp. 425 sq.

“According to Euclid, the number six is perfect, because it is equal to the sum 

of all its factors (1 -f- 2 -|- 3 = 6). According to Boethius, a number is to be 

compared to an organized body, all the parts of which (factors, quotients, or aliquot 

parts) represent the members. A perfect number thus denotes a body, the mem

bers of which are in perfect harmony with that body. So also in the moral order, 

the perfect number is the emblem of virtue (virtutis aemulator), and, by calling 
this new compilation the “Liber Sextus,” the Pope wished to signify the happy 

effects which this collection of canonical legislation would produce.91—Cath. Ency., 
Art. “Liber Sextus Decretalium.”

5 Cf. E. Goller, Zur Geschichte des zweiten Lyones Konzils und des Liber Sextus, 
in “Romische Quartalschr., ” t. 20, 1906, pp. 81 sq.

«There are exceptions, however. See, for instance, the lengthly Constitution, 

Exiit f of Pope Nicholas III (1277-1280), where almost all doubts concerning the 

Rule of St. Francis are cleared up (c. 3., Exiit, V, 12 in Sext.).
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reserved (specialiter reservatae, i. e. maintained in force) by it. 
Among the enactments thus reserved are the Constitution of Pope 
St. Celestine V (who resigned after only five months’ reign, in the 
year 1294) in which it is enacted that the Pope can resign the Papacy 
(c. 1, I, 7 in Sext.); the Constitution of Pope Alexander IV (1254- 
1261) concerning the taxes (pedagium) levied on those using the 
public thoroughfares or bridges, and (guidagium) on those travellers 
who were given a military escort through dangerous localities (c. 4, 
III, 20 in Sext.).

It is not exclusive with regard to the Decretals which Boniface 
issued from the time of his election (1294) up to the 41 Sextus” in 
1298, since he abrogated only the Decretals of his predecessors. Nor 
does it abrogate particular laws, since no such abrogation is men
tioned.

7 ‘1 Although Laurin holds the contrary, we believe that the eighty-eight rules 

of law are also real ecclesiastical laws, because they form part of the collection 

as approved by Boniface VIII. A. Van. Hove, Cath. Encyc., Art. “Liber Sextus 
Decretalium”. See also Reiffenstuel and Henry Pirhing, S.J., who wrote treatises 
concerning the rules of law.

s Cf. also c. ‘ * Quoniam1 ’ or cap. un. Ill, 17 in Clem.; and for the history, 

Hergenroether, Storia Universale della Chiesa, Vol. IV, pp. 310 sqq., ed. It., 1905; 
Albers, Storia Ecclesiastica, 1913, Vol. II, pp. 45 sqq.; Tosti, Vita di Bon. Vlll 
e dei suoi tempi, 1846.

The Rubricae, Inscriptiones, Summaria have the same force as those 
of the Gregorian Collection. In later editions the partes decisae 
were added.

With regard to the 88 “Rules of Law”, it seems to us that they 
too are authentic. Certain canonists deny that they have the force 
of ecclesiastical law, because not specially mentioned in the above 
quoted Bull of approval (Sacrosanctae). We can see no necessity 
for such special mention.7

F. Manner of Citing. The chapter is given with an Arabic num
ber, the book with Roman number, the title with Arabic number; 
with the added “in Sexto”, “in Sext.”, or “in VI”. Sometimes the 
initial words of the chapter are cited, as, e. g., c. “Etsi Capitulum”, 
1, III, 6, in Sext.; c. “Detestanda” 2, III, 7 in VI; c. “Decet domum 
Domini”, 2, III, 23 in VI; c. 3, III, 23 in VI0, which is inscribed 
“Clericis laicos” and is the celebrated Bull of 25 February, 1296, 
from which arose the bitterest controversies between Philip the Fair, 
King of France (b. 1268; d. 1314) and Pope Boniface VIII.8
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6. History. The 11 Sextus” was received and commentated in the 
Universities but was considered an extraordinary book. Its principal 
glossarists were Joannes Monachus (John, the Monk), later a Car
dinal, a Frenchman (d. 1313); Guido de Baisio, Archdeacon of 
Bologna; and Joannes Andreae (Giovanni d’Andrea), author of the 
“Ordinary Gloss”. In the fifteenth century Helias Regnier, Pro
fessor at the University of Poitiers, added practical cases and note
worthy facts (casus et notabilia') to this Gloss.

H. Editions. The “Roman Correctors” published an official edi
tion in 1582 under the title Liber Sextus Decretalium D. Bonifacii 
Papae VIII suae integritati una cum Clementinis et Extravagantibus, 
earumque Glossis restitutus. Other critical editions were those of the 
brothers Pithou, Henning-Bohmer, and Richter-Friedberg (2nd edi
tion of 1922, before mentioned).

I. Effects. As regards ecclesiastical discipline the “Sextus” is of 
great importance. Together with the Collections of Popes Clement V 
and John XXII, it later did much to remove the terrible effects of the 
Western Schism or “Two Obediences” (1378-1417).



CHAPTER XVI

The Constitutions of Clement V; The Extravagantes 
of John XXII; The Extravagantes Communes

I
the constitutions of clement V (a. d. 1313)

79.—(A) The “Clementinae” Promulgated, Revoked and Re
promulgated. Pope Clement V1 (1305-1314), the first of the seven 
Avignon 2 Popes and the inaugurator of the so-called Babylonian 
Captivity (1309-1376), published several Constitutions, especially at 
the Council of Vienne 3 (1311), the XV Oecumenical Council. These 
he determined to make into a new collection. Accordingly, a public 
Consistory was held at the castle of Monteaux near Carpentras, in 
southern France, 21 March, 1314; or the year 1313 “from the In
carnation of Our Lord”. Here the new enactments were promul
gated and sent to the two Universities of Prance, namely, Paris and 
Orleans. However, after the lapse of a few days it was found that

i Clement V (Bertrand de Got) was born at Villandraut, France in 1264 and 
died at Roquemaure. He was Archbishop of Bordeaux and a friend of Philip 
the Fair, King of France. He made a treaty with the King to reside in France. 
Accordingly, he took up his residence at Avignon in 1309, thus making the Papacy 
appear a department of the Gallican Church. The rule of the Papal States was 
left to the Cardinals. The world saw the sad spectacle of an absentee Pope.

- Avignon can be traced back to the ancient Roman colony of Avenio, so named 
from the clan Avennius. It was founded in 48 B. C. At the time that Clement
V went there it was a rather dingy city in southeastern France. It had been 
given by the Count of Toulouse to Pope Gregory IX in 1228; later (1239) it be
came independent, and, later still, fell to the Kingdom of Naples. Pope Clement
VI in 1348 became temporal ruler of Avignon and the surrounding district, called 

the Comtat (county) Venaissin. The Pope purchased this territory from Joan, 
Queen of Naples and Countess of Provence, for 80,000 gold florins.

The Popes of Avignon were Clement V, John XXII, Benedict XII, Clement VI, 
Innocent VI, Bl. Urban V, and Gregory XI. The antipopes Clement VII and 
Benedict XIII resided at Avignon from 1379-1411. It was a period of great ex

ternal splendor for the Papacy; and Avignon became a centre of art and Humanism. 
It must be noted, however, that immense missionary activity centred about the- 
court of these Popes; and that despite great luxury there was also great charity. 

After Gregory’s return to Rome the great schism broke out. Cf. G. Mallat, Lea 
Papes d* Avignon, Paris, 1912; J. Guiraud, L ’Gglise et les origines de la Renaissance, 
Paris, 1902; Hallays, Avignon, Paris, 1909.

s As to the oecumenicity of this Council see above, p. 153; Hefele-Leclercq, 
Histoire des Condies, I, p. 88.
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the Collection was faulty and the Pope ordered it returned to the 
Apostolic Camera for correction; but before this work could be done 
the Pontiff died, 20 April, 1314.

Clement’s immediate successor, Pope John XXII (1316-1334), cor
rected and perfected the work and promulgated it by the Bull, ‘1 Quo
niam nulla”, of 25 October, 1317, given at Avignon.4 The excellence 
of this collection is apparent from the importance of the matters 
decided at the Council of Vienne. See what was said above, No. 7, 
p. 167, par. 15.

(B) Title. It is said that this Collection was called by Pope John 
XXII “Liber Septimus Decretalium” 5 (the Seventh Book of Decre
tals), but by Joannes Andreae (Giovanni d’Andrea) 1 ‘Clementinae”. 
It has also been called “Clementis Papae V Constitutiones” and 
“Liber Clementinarum”. It may be called in English by its Latin 
title, “Clementinae”, or “The Clementine Decretals”.

(C) Matter and Arrangement. The order is the same as in the 
collections of Boniface VIII and Gregory IX. It has 5 Books, and 
52 Titles, divided into 106 Chapters. It contains Decretals of Pope 
Clement V and also the Constitutions “Super Cathedram” of Pope 
Boniface VIII and the “Transiturus de Mundo” of Pope Urban IV 
(1261-1264).

The former Constitution (Super Cathedram) had been abolished 
by Pope Benedict XI in the Constitution, “Inter cunctas”, of 17 
February, 1304 and later restored by Pope Clement V in the Council 
of Vienne, by the Constitution “Dudum”, c. 2, “de Sepulturis”, 
III, 7, where permission is granted to the Order of Preachers and of 
Friars Minor to preach in their churches and along the roads, except 
at such hours as the Bishops (Praelati) wished to preach; their 
Superiors must obtain faculties (facultatem) of the Bishop of the 
place before presenting their Religious for the hearing of confes
sions; they may bury in their cemeteries those who had requested 
such interment, leaving, however, a fourth of the funeral emoluments 
to the parish church.

The latter Constitution (Transiturus de Mundo), which established 
a Feast in honor of the Blessed Sacrament, was abrogated by the 
publication of the “Sextus”; but again began to have force after 
the Council of Vienne (cap. unicum, III, 16 in Clem.).

<Cf. F. Herle, Ein Bruchstuck der Acten des Concils Vienne, in “Archiv fiir 

Literatur und Kirchengeschichte,’ ’ t. 4, 1888, pp. 361 sq.; P. Viollet, Histoire 
litt&raire de la France, t. 34, pp. 60-61.

« Cf. Ph. Schneider, Die Lehre von der Kirchenrechtsquellen, p. 159, note 4.
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If one were to judge by the inscriptions, “in Cone. Viennensi” 
and “idem (sc. Clemens V) in eodem”, so frequently occurring in 
this Collection, one would suppose that nearly all its Constitutions 
were given in the Council of Vienne. However, little authority is to 
be given to inscriptions; and scholars today maintain that those Con
stitutions marked “sacro approbante Concilio” were given in the 
Council, while those marked “cum fratrum consensu” were decreed 
outside it.

D. Authority. It is an authentic collection; one, abrogating pre
ceding contrary laws; but not exclusive, as were the Gregorian Col
lection and the “Liber Sextus”. It does not, therefore, abrogate 
other Decretals and Canons of Popes Boniface VIII, Clement V, or 
the Council of Vienne. Its rubricae, capita etc. have the same force 
as in the preceding collections. It had various glosses which Joannes 
Andreae gathered into a “Glossa Ordinaria”’.

E. Manner of Citing. This is the same as in the “Sextus”, with 
the addition of “in Clem.” as, e. g., c. 2, III, I in Clem., or c. “Quo
niam qui abjectis”; c. 1, V, 8 in Clem., or c. “Si quis suadente dia
bolo” in Clem.;0 or c. “Ut clericorum” in Clem.; c. 1, V, 11 in 
Clem.; or c. “Exivi de Paradiso” in Clem.

F. Editions. Critical editions came from the Boman Correctors, 
the Pithou, Bohmer, Richter and Friedberg.

80. — Two Private Collections that are sometimes joined to 
the Clementines as Appendices. Some of the Dfecretals of Pope 
Clement V remained outside the Clementines. The same is true of 
those emanating from his successors.

(a) About the year 1317 William of Montlezun, a Benedictine monk 
of Poitiers, professor of law at the University of Toulouse,7 glossed 
and edited three Constitutions of Pope John XXII, published after 
the “Clementinae”. In the year 1325 Zenzellinus of Montpellier® 
added to the above collection seventeen Decretals of John XXII and 
other Popes, to form a new collection. This Collection of twenty 
Decretals was regarded as an appendix to the “Clementinae”. We 
call it here the first Appendix.

(b) Later seventy other Decretals, as a second appendix, were 
added at the end of the 11 Clementinae ’ ’; and so it came about upon

o Cf. Canon 2343 of the Code.

t Cf. P. Fournier, Histoire litteraire de la France, t. 35, pp. 467 sq.

s Ibidem, t. 35, pp. 348 sq. 
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the invention of the art of printing that these two appendices were 
printed in one volume with that Collection.

II
THE EXTRAVAGANTES OF JOHN XXII AND THR 

EXTRAVAGANTES COMMUNES 9

81. —The Extravagantes of John XXII (Jacques d’Euse,10 1316- 
34). In the year 1501 Jean Chappuis, Licentiate of canon law in the 
University of Paris, and a proofreader in that city, took the first 
Appendix, spoken of above, and put it into systematic order, with 
titles and chapters. Accordingly, this collection contains twenty 
Decretals of John XXII, which Chappuis placed in a new edition of 
the “Corpus Iuris Canonici”, edited by him and a certain Vitalis de 
Thebes (1499-1502) ; they are included in subsequent editions thereof. 
The collection is divided into fourteen titles and twenty chapters; 
but not into books, because of lack of material.

82. —Extravagantes Communes. Chappuis took the “second ap
pendix”, consisting of seventy Decretals11 of Popes from Boniface 
VIII to Sixtus IV (Della Rovere, 1471-84) and made of them a new 
volume which he called “Extravagantes Communes”.

83. —Legal value of the Extravagantes, method of citing etc.
(a) As we have seen, both these collections are private and have 

no official authority. Cardinal Gasparri12 says that, as collections, 
they never received the approbation of the Apostolic See; but that 
many of the Decretals contained in them are authentic and binding 
upon the church in the whole world,13 unless it can be clearly shown 
that they have been abrogated.

From a scientific viewpoint the collection contains serious mistakes. 
The inscriptions in the second collection are often false. Thus the 
Extrav. “Viam ambitiosae” (c. 1, III, 8, Extr. com.), which is as-

oCf. J. Bickel], Ueber die Entstehung und den sonstigen Gebrauch der beiden 
Extravagantensammlungen, Marburg, 1825; F. Laurin, Introductio in Corpus iuris 
canonici) pp. 208 sq.

10 Contemporary authors spell this name in various ways.

11 Cf. Ph. Schneider, Die Lehre von der Kirchenrechtsquellen, p. 162;. A. Van 

Hove, Prolegomena, p. 181.

12 In the Preface to the Code.
is E. g., the Constitution of Pope Paul II (1464-71), dmbitiosa, which forbade 

the alienation of ecclesiastical property.
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signed to Pope Martin IV, even by the Roman Correctors, should 
rather be attributed to Pope Martin V (1417-31); the Extrav. “Sane”, 
(c. 1, De Simonia, V, 1, Extrav. com.) is assigned to Urban IV but 
belongs to Urban V. Likewise certain Constitutions are given as 
“ Extra vagantes ” although contained in official collections.

(b) The Method of Citing the “Extravagantes of John XXII” 
appears from this example: “Extrav. Execrabilis, De praebendis III 
(by this number the title is designated) Extrav. Ioan. XXII”; Ex
trav. “Sancta Romana” VII, Extrav. Ioan. XXII, which condemns 
the Fraticelli or Beguins; “Dierum crescente” XII, Extrav. Ioan. 
XXII.

The “Extravagantes Communes” are cited thus: “cap. Ambitio
sae, De rebus eccles. Ill, 4, Extrav. comm.;14 c. un. Ill, 1 in Extr. 
comm.”, which treats of sacred music;15 c. 1, Extrav. “Unam Sanc
tam”, on majority and obedience, I, 8, Extrav. com.;10 c. 2, V, 9, 
Extrav. comm., or Extrav. “Unigenitus” Clem. VI on the Jubilee 
year. (Cf. also c. 1, V, 9, Extr. comm, or Extrav. “Antiquorum” 
Bonifacii VIII;17 c. 1, III, 6, Extrav. comm., or Extrav. “Detes
tandae feritatis abusum” of Boniface VIII, which many writers on 
the history of medicine have interpreted badly, as though it pro
scribed the study of Anatomy; whereas on the contrary it was 
directed against those who make a business of disinterring and boil
ing bodies.18 Cf. the Canons of the Code forbidding cremation: 
1203, 1240, § 1, n. 5, 2339.

Therefore the Second Collection of Extravagantes is cited in the 
customary manner by chapter, book, and title, with the added “Ex
trav. com.”

(c) Critical editions have been made by the Roman Correctors 
(1582), the Pithou, Bohmer, Richter-Friedberg.

i* Cf. Canons 1532 and 2347 of the Code.

is Cf. Canon 126T4, § 1 of the Code.

io Compare these important chapters. With the Unam Sanctam compare c. 
Meruit, sc. c. 2. V, 7 in Extr. comm.; the chapters Execrabilis and Ambitiosae are 
quoted also in Canon 1439 of the Code; the chapter Docta Sanctorum in Canon 
1264, par. 1; the chapter Detestandae in Canon 1203. It is easy to gather the 
subject-matter of the “Extravagantes” by reading the “Rubrics.”

it For a history of this Bull cf. Prinzivalli, Gli Anni Santi, 1899, pp. 16 ff. 
(There was a second edition of this work in 1925).

is Cf. “Studium,” Ririsfa Univcrsitaria, Rome, Xov.-Dec., 1926, pp. 555-571.



CHAPTER XVII 
The Corpus Iuris Canonici 

I
THE MEANING AND LEGAL VALUE OF THE TERM 

11 CORPUS IURIS CANONICI”

84.—There are various acceptations of the term  Corpus Iuris 
Canonici”, at least as regards its extension. A “corpus” is, of 
course, a collection of documents; and “corpus iuris” a collection of 
laws. Thus the ancient Roman jurisconsult Gregorius (third and 
fourth centuries) called his compilation of laws “corpus iuris”. 
Later, the four collections of Justinian (the Pandects, Codex, Insti
tutiones, Novellae) were named, not officially but as a usage of learned 
men, “Corpus Iuris Romani”. Later still, the body of laws enacted 
by or obtaining under the Christian Roman Emperors was called 
“Corpus Iuris Civilis”.

11

Adapting this terminology to Church uses, the Collections of Dion
ysius Exiguus and “Anselmo dicata” were called “Corpus cano
num”; Gratian’s Collection (the famous “Decretum”) was called 
“Corpus Decretorum” and “Corpus Iuris Canonici”; so also were 
the “Five Ancient Compilations”1 and in particular the Collection 
of Gregory IX.2

Later, the “Conciliabulum” of Basel (Sess. XXIII, cap. 6, 1436 
A. D.) wished to make a distinction between the “Corpus Iuris 
Canonici ’ ’ and the 1‘ Extra vagantes ’ ’, so as to acknowledge only those 
Pontifical reservations of ecclesiastical benefices that were not later 
than the “Clementines”; and so1 it calls them closed, i. e. contained 
in the Corpus Iuris;3 opposing them to the reservations contained 
in the “Extravagantes” and the “Regulae Cancellariae”. Whence 
the custom obtained after the Council of Basel of calling only authen
tic collections (those of Popes Gregory IX, Boniface VIII, and Clem
ent V) by the name “Corpus Iuris Canonici”.

Later, Pope Gregory XIII (1572-85) in the Constitution “Cum 
pro munere” of 1 July, 1580 first applied the title “Corpus Iuris

J In the Bull of Pope Gregory IX, Hex Pacificus, of 5 September, 1234.

2 In the Constitution of Pope Innocent IV, Ad expediendas, of 9 September, 1253. 

a They are included in cc. 2, 3, 4; De Praebend. Ill, 4 in Sext.
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Canonici ” to the “Decretum of Gratian”, the “Decretals of Greg
ory IX”, the “Sextus”, the “Clementines”, and the “Extrava- 
gantes”. This removes all doubt as to the meaning of that term.

Nor is it true that these Collections formed a corpus iuris clausum, 
in the sense that no new laws could be added to it. It is merely 
de facto and not de jure that no new official collection was formed 
between the time of the “Clementines” and the Council of Trent.

The term “Corpus Iuris Canonici” (not the collection) was given 
official sanction by Pope Gregory XIII, “Cum pro munere” of 1 July, 
1580. The “Corpus Iuris Canonici” is not an authentic (in the sense 
of legal or official) collection; nor have all its parts the same legal 
value. The “Decretals”, the “Sextus” and the “Clementines” are 
authentic (up to the Code, 1917), while the “Decretum”, the “Extra- 
vagantes of John XXII” and the “Extravagantes communes” never 
attained such public authority.

II
APPENDICES TO THE CORPUS IURIS CANONICI

85.—Various additions were made to the Corpus Iuris Canonici.4
The more common appendices.
At the end of the “Decretum” of Gratian:
(a) Forty-seven Penitential canons taken from the “Summa Au

rea” of (Cardinal) Hostiensis.
(b) Eighty-four Canons of the Apostles from the version of Hof

mann, a German lawyer (d. 1531).
After the “Extravagantes”:

(c) The Seventh (Book) of Decretals of Pierre Matthieu, a juris
consult of Lyons who collected Decretals from Popes Sixtus IV (1471- 
84) to Sixtus V (1585-90) [together with those of some of the prede
cessors of Sixtus IV]; and certain enactments of the Council of 
Trent. These he formed into a collection, divided into five books, 
and the books into titles and chapters. The work was published at 
Lyons and later included in the “Corpus Iuris Canonici”. It is 
cited by book, title, and chapter with the addition “in VII Petri 
Matthaei”. Although found in many editions of the “Corpus I. C.”, 
it was never approved by the Apostolic See and was even put on the

We are not speaking here of the several indexes, as e. g. that of Guenois 
of Bourges. These are not included in the Richter-Friedberg edition of Leipsic.
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Index (by a decree of 3 July, 1623), when private commentaries on 
the Council of Trent were prohibited.5

(There is another “Liber Septimus Decretalium” besides the 
“Clementines”, as we have said. It consists of Decretals of Pope 
Clement VIII and was not placed as an appendix to the “Corpus 
Iuris Canonici”. See below, No. 108, p. 369.)

(d) Another “Appendix” was the “Institutiones Iuris Canonici” 
of John Paul Lancelotti (1522-1590), of which we have already 
spoken.6

Ill
PRINCIPAL EDITIONS OF THE “CORPUS IURIS CANONICI”

86.—We have mentioned some of the editions of the ‘1 Corpus Iuris 
Canonici” when treating individually of the several works that make 
up that collection. However, the importance of the subject demands 
that it be given a full and specific treatment.

I. Editions with a Gloss. Laurin enumerates twenty-seven.7 
These are, in part:

(a) The edition of Jean Chappuis and Vitalis de Thebes, Paris, 
1449-1450; a second edition in 1503.

(b) There were various editions in Paris, Lyons, Basel in the first 
half of the sixteenth century.

(c) By Antoine de Mouchy, Paris, 1561.
(d) Another at Antwerp in 1572 f.
(e) By the “Roman Correctors”, Rome, 1582, in aedibus Populi 

Romani (3 vols.).
II. Editions without Gloss. Laurin gives twenty-six. These are, 

in part:
(a) By Antoine de Mouchy, two editions in 1550 and 1552.
(b) By Le Conte, two editions with notes and additions, Antwerp, 

1567 and 1569.
(c) By Pierre Matthieu, two editions, Frankfort, 1590 and 1596.
(d) By Giovanni Paolo Lancelotti, together with his “Institu

tiones ”, several editions, London, Paris, Cologne.
«Cf. B. Scherer, llandbuch d. K. B., I, p. 273, n. 32; H. Laemmer, Zur Codifica

tion des canonischen Hechts, p. 7, n. 6.

« Cf. I. F. Schulte, Die Geschichte der Quel ten, III, I, Stuttgart, 1880, pp. 451-453.

t Cf. Laurin, Introd. in Corp. I. Can., p. 230; Scala, Saggio Storico Critico sul 
Corpo del Diritto Canonico, 1904, pp. 187 ff.
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(e) By Pierre and Francois Pithou, four editions, 1685, 1686 etc.
(f) By Christ. II. Freiesleben, several editions, Prague, Cologne, 

1728 etc.
(g) By Justus H. Bohmer, Halle-Magdeburg, 1747.
(h) By Emil Louis Richter, Leipsic, 1839.
(i) By Emil Friedberg, Leipsic, 1879-1881 (2 vols.); and a second 

edition of 1922. The Friedberg edition is also called the “Second 
Leipsic Edition” because based on the edition of Richter, at Leipsic.

Note.—For an explanation of the abbreviations used in the manu
script codices of the “Corpus luris Canonici” and in the older 
printed editions, the following works will be found useful:

(1) Doujat, “Praenotiones canonicae”, Book V, Chap. 18.
(2) “Modus legendi abbreviaturas in utroque jure”, Nuremberg, 

1482; and afterwards in other places.
(3) Walther, “Lexicon diplomaticum”, Gottingen, 1740.

There are also dictionaries of canon law wherein the more important 
terms are defined:

“Dictionarium iuris” by Alberico de Rosate (d. 1354), Venice, 
1573; and later.

i‘Lexicon iuridicum” by James Stoer, 1599.
“Lexicon iuridicum” by Simon Schard, 1600.
“Vocabularium iuris utriusque” by Philip Vicat, 1760.
“Magnum Lexicon iuridicum” by Joannes Calvinus (Kahl), 1725.



CHAPTER XVIII

Rules of the Apostolic Chancery

87.—Rules of the Chancery are regulations of the Roman Pon
tiffs for the proper conduct of the business of the Roman Curia.1 
More specifically they are “Laws or Apostolic ordinances which the 
Popes were wont to enact at the beginning and for the duration of 
their reign, regulating especially the expediting of certain affairs, 
benefices and judicial causes. ’ ’

They were remarkable in that they had binding force only for the 
reign of the promulgating Pontiff. As this promulgation usually 
took place immediately after the election, but before the coronation, 
of the Pope, such documents were initialed under the family, rather 
than the papal, name of the Pontiff. To give an instance, “It is 
decided. Let these rules be published and defined. . . . J.” (sc. 
Joseph Sarto).

Division. These Rules are of three kinds:
(1) Directive, which regard the norm and mode of expediting Apos

tolic Letters from the Chancery.
(2) Judicial, which give the rules to be observed in appeals and 

other judicial matters.
(3) Reserved, which concern especially causes relating to ecclesias

tical benefices and particularly their reservation.
Origin. Since there has always been a Chancery in the Roman 

Curia, there must have been a fixed form of expediting its business. 
But no trace of the “Rules of the Chancery”, as we now have them, 
is found before the twelfth century. Accordingly, we must suppose 
that before that time rules of procedure were given viva voce or

i Cf. E. Otten thal, Regulae Cancellariae Apostolicae, Die papstlichen Kanzlei
regeln von Johannes XXII bis Nicolaus V, Innsbruck, 1888; T. Chokier, Com
mentaria in regulas Cancellariae apostolicae, Cologne, 1675; B. Riganti, Commentaria 
in Regulas constitutionum et ordinationes Cancellariae Apostolicae, Rome, 1744-48; 

K. E. F. Rosshirt, Von den papstlichen Kanzleiregeln, in t( Archiv fiir katholisches 

Kirchenrecht,’* t. 3, 1858, pp. 373 sq.; E. Goller, Die Kommentatoren der papst
lichen Kanzleiregeln vom Ende des 15 bis zum Beginn des 17. Jahrhunderts, in 
“Archiv fiir katholisches Kirchenrecht, ’ ’ t. 85, 1905, pp. 441 sq.; t. 86, 1906, pp. 

21 sq.; pp. 259 sq.; E. Winkelmann, Sicilische und papstliche Kanzleiordnungen 
und Kanzleigebrauche des 13. Jahrhunderts, Innsbruck, 1880; L. Jackowski, Die 
papstlichen Kanzleiregeln und ihre Bedeutung fiir Deutschland, in “Archiv, f. 
k. K. R.,“ t. 90, 1900, pp. 1 sq.; 187 sq.; 432 sq.

(322)
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handed down by custom among the officials of the Curia. (Cf. what 
has been said on Formularies above, in No. 47, p. 232.)

Pope John XXII (1316-24) took the rules then existing, reduced 
them to form, and entrusted their editing to Cardinal Pierre Le Tes
sier (d. 1325). Thus were formed thirty-two Rules concerning the 
matter and form of Apostolic Letters. Pope Blessed Urban V (Guil
laume De Grimoard, 1362-70) introduced rules for the reservation of 
benefices.111 Pope Nicholas V in 1450 drew up the “Rules of Chan
cery” such as we now have them,2 save for the changes incident upon 
the reiterated approval of many Pontiffs. Today seventy-two Rules 
of the Chancery are enumerated.

The Rules of the Chancery are not unlike the edict of the Roman 
Praetor, who, at the opening of his year’s office, set forth the rules 
that he intended to follow. This edict was called perpetual because 
of the fact that it perdured for the entire year after it began to 
be observed. Later the term “perpetual” took on a new meaning, 
namely “absolute” or ever in force for the future. So has it hap
pened with the Rules of the Chancery. Some have asserted that, as 
they are not given in perpetuity, these Rules are not true laws. 
This is not true for, as Gonzales says of them, “they revive like the 
Phoenix”. Moreover, even if perpetuity were of the essence of law 
(which it is not), these laws were largely perpetual, for many Pon
tiffs were content to re-enact the laws of their predecessors, with 
little or no change. Moreover, Pope Urban VIII (1623-44) declared 
them binding from the day after the election of the Pope, even with
out solemn promulgation.3 Thus were they de jure perpetual, even 
though in abeyance during a vacancy of the Holy See. Indeed after 
the time of Pope Pius VI (1775-99) they ceased to be solemnly pro
mulgated.4

The special form of promulgation, which is mentioned by Pope 
Martin V (1417-31), consisted in the reading of the Rules in the

These were already contained in a Decretal of Pope Benedict XII [Jacques 
Fournier], “Ad regimen”, A. D. 1335, c. 13, III, 2 in Extrav. Comm.; cf. Canon 

1435 Codicis I. C.).

2 Cf. R. Scherer, Handbuch des K. 11., I, p. 294.

3 Cf. E. Ottenthal, Regulae Concellariae Apostolieae, Innsbruck, 18S8.

4 The rules of Clement XI were edited by A. Reiffenstuel, I us canonicum 
universum, 1. Ill, tit. 5, § 16 (Munich, 1700) ; of Clement XII by C. Gaertner, 

Corpus iuris ecclesiastici Catholicorum novioris, II, pp. 457 sq.; of Clement XIA’ 
by Continuatio Bullarii Romani, t. 4, pp. 2 sq.; and F. Walter, Fontes iuris ec
clesiastici antiqui et hodierni, pp. 483 sq.; of Pius VI by L. Ferraris, Promptu 
Bibliotheca canonica, V° Beneficium, n. 10.
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Chancery in the presence of the Cardinal Chancellor, the Prelates 
and officials of that Dicastery.5

Force. Of themselves and directly these Rules bind only the 
officials and serve to form the style of the Chancery. Nevertheless, 
some of them by Papal decree have attained the force of general law. 
These are especially: Reg. 9 on the reservation of benefices in the 
Apostolic months (Jan. and Feb.; Apr. and May; July and Aug., 
Oct. and Nov.) ; and the alternate for resident Bishops (but now 
this entire matter is governed by the Code, Canons 1432 and 1435) ; 
Rule 18, on not taking away a right once acquired (cf. Canon 4 of 
the Code) ; Rule 19, de viginti; if anyone resign a benefice because 
of ill-health, the conferring of that benefice is invalid if he die within 
twenty days; Rule 20, on language; Rules 35 and 36, on the annual 
possessor and the triennial possessor, respectively (cf. Canons 1447 
and 1446 of the Code) ; Rule 70, on the exemption of Cardinals from 
these rules. Some of these have by Concordat or for various reasons 
been abrogated for certain localities.8 They were last given by Pope 
Pius X.7

Many of these Rules of the Chancery were received into the Code 
(cf. Canons 4, 396, and 1435 on the reservation of benefices). Since 
in great part they refer to benefices, they pertain to the Datary 
rather than to the Chancery and are, in their old form, done away 
with. The Rules of the Chancery afford an interesting and ancient 
example of ecclesiastical laws so digested into Articles that each of 
them may be called an abbreviated Constitution.8

5 Cf. G. Erler, Der Liber Cancellariae apostolicae vein Jahre 1380, Leipsic, 1880; 

L. Schmitz-Kallenberg, Practica Cancellariae Apostolicae saeculi XV exeuntis, 
Munster, 1904; A. Tangl, Neue Forschungen uber den Liber Cancellariae Apos
tolicae, in “Neues Archiv,” t. 43, 1920426, pp. 553 sq.

«Cf. Bourdon, L’abrogation de la Pragmatique sanction et les regies de chan- 
cellerie de Pie II, in “Melanges d’archeologie et d’histoire de I’ficole frangaise 

de Rome,” t. 28, 1908, pp. 208 sq.; L. Jackowski, Die papstlichen Kanzleiregeln 
und Hire Bedeutung fiir Deutschland, in “Archiv f. k. K. B., ” t. 90, 1900, pp. 

1 sq.; pp. 197 sq.; pp. 432 sq.; Ph. Schneider, Die Lehre von den Kirchenrechts- 
quellen, pp. 180-181; D. Bouix, De principiis iuris canonici, Pars II, Sectio III, 
caps. 3 and 4.

t Ordo servandus in Sacris Congregationibus, Tribunalibus et Offidis Curiae 
Romanae, 29 Septembris 1908, Parte II, cap. IX, art. I, in A. A. S., t. 1, 1909, 

p. 103. Cf. Nova regula Cancellariae in A. A. S., t. 2, 1910, p. 287.

« One may see these Rules of the Chancery in Ferraris, Bibliotheca can. jur., etc., 

Tom. I, under the word Beneficium, art. 9. The following have written commen
taries on them, John Francis de Pavinis, Auditor of the Sacred Rota (d. after 

1484), Sotus, Bebuffus, Dumoulin, Gomez (d. about 1535), Reiff enstuel, Gonzales, 

and especially Riganti.



CHAPTER XIX

The Science of Canon Law in the Second Epoch

I
HOW THE SCIENCE OF CANON LAW IS FORMED IN THE SECOND EPOCH

88. —Ttte Elements that go to Form the Science of Canon Law 
at this Time.1 At this point we must recall to mind what has thus 
far been said (No. 63, b. p. 268) concerning schools and universities 
(especially those of Bologna and Paris); Irnerius, his disciples and 
successors;2 also the history of “Decretum” of Gratian, the “Decre
tals of Gregory IX”, and in general the books of the “Corpus Iuris 
Canonici”, namely all that regards lectures, repetitions, disputations, 
cases, brocardica, glosses, and summae. All these led to the formation 
and progress of the science of canon law and are the connecting links 
between what has gone before and what is to follow in this book.

89. —The Importance of Gratian and his Disciples in the Science 
of Law. We have already spoken at some length in praise of this 
great man. He has been called the “Father of canonical science”, 
a title richly merited when one considers that not only did he make 
a collection of canons but formulated principles for their better 
understanding and the reconciling of their discordances; beyond this 
he gave to canon law its present status as a science distinct from 
Theology. Gratian’s “Decretum” became the classic text in the 
study of canon law, just as the “Sententiae” of Peter Lombard did 
in Theology.

1 Namely from the twelfth to the sixteenth centuries.

2 Cf. Savigny, Geschichte des Romischen Rechts im Mittelalter. (This cele
brated work was translated into Italian by Bollati, Turin, 1854-1857); I. F. 

Schulte, Die Geschichte der Quellen und Literatur des canonischen Rechts von 
Gratian bis auf die Gegenwart, Stuttgart, 1875-1880; F. Schneider, Die Lehre von 
der Kirchenrechtsquellen, Regensburg, 189-2; R. Stintzing, Geschichte der popu- 
Viren Literatur des romisch-hanonischen Rechts in Deutschland am Ende des 15. 
und im Anfang des 16. Jahrhunderts, Leipsic, 1867; L. Steffehagen, Beitrdge zur 
Savigny’s Geschichte des romischen Rechts, Konigsberg, 1861; F. Laurin, Intro- 
ductio in Corpus iuris canonici, Freiburg, 1889; H. Kantorowicz and F. Schulz, 
Diplovatacius, De claris iurisconsultis, I, Romanistische Beitriige zur Rechtsges
chichte, Berlin, 1909; A. Rivier, Introduction historique au, droit francais,'Buris, 
1889; M. Fournier-L. Dorez, La faculte de decret de Vuniversite de Paris au 
XVc siecle, Paris, 1895-1913; and the other works cited above Chap. XI, E, footnote 
18, p. 276.

(325)
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Those who devoted their efforts to a study of the 41 Decretum” 
were called decretists.3 In their method of presentation, which was 
exegetical, they imitated the students of Roman law, which was being 
revived at the time by Irnerius (b. about 1055). In fact it came to 
pass that the study of Roman law was pursued with the same zeal 
as that of canon law. This was particularly true at the University of 
Bologna, the 4‘Mother of Law”; so much so that it became customary 
for the students there to obtain their degree in the civil as well as 
in the ecclesiastical law. Hence arose the title, “ Doctor of Both 
Laws” {Doctor utriusque iuris, J, U. D.) given to such students. 
(This title is now conferred by the Pontifical Institute of Canon and 
Civil Law at S. Apollinare, Rome.)

From the lectures of the professors arose glosses, compendiums, 
distinctions, repetitions, questions, cases, brocardica (brief statements 
of principles) ; all these brought the science of canon law to a high 
pitch of perfection.

II
THE SCHOOL OF THE GLOSSARISTS: ITS VIRTUES AND 

DEFECTS: FAMOUS MEMBERS

90.—The School of Glossators. We must now see who were the 
principal glossarists. These were called decretists (as we saw) if they 
added glosses to the “Decretum”; decretalists if they glossed the 
“Decretals of Gregory IX”, or the “Five Ancient Compilations” 
which preceded that Collection.4 The age was that of the glossarists

3 Fr. Kunstmann, Zur Geschichte des Gratianischen Decrets, in “Archiv fiir 

katholisches Kirchenrecht, ” t. 10, 1863, pp. 337 sq.; I. F. Schulte, Decrctistarum 
iurisprudentiae specimen, Giessen, 1868; Eiusdem, Zur Geschichte der Literatur 
uber das Dekret Gratians, I, II, III, Beitrag, in ‘ ‘ Sitzungsberichte der k. Akademie 
der Wissenschaften, Philos-histor. Classe,” Vienna, 1870, t. 63, pp. 299 sq.; t. 64, 

pp. 93 sq.; t. 65, pp. 21 sq.; H. Singer, Beitrage zur Wiirdigung der Decretisten- 
literatur, in “Archiv fiir katholisches Kirchenrecht, ’ ’ t. 69, 1893, pp. 369 sq.; t. 73, 

1895, pp. 3 sq.; F. Gilmann, Einteilung und System des Gratianischen Dekrets 
nach den alten Dekretsglossatoren bis Johannes Teutonicus einschliesslich, in 
“Archiv fiir katholisches Kirchenrecht,” t. 106, 1926, pp. 472 sq.; J. Brys, De 
dispensatione in iure canonico praesertim apud Decretistas et Decretalistas usque 
ad medium saec. XIV, Bruges, 1925.

4 F. Maassen, Beitrage zur Geschichte der juristischen Literatur des Mittelalters, 
in ”Sitzungsberichte der k. Akademie der Wiss. Philos-histor. Classe,” t. 24, 

Vienna, 1857, pp. 4 sq.; I. F. Schulte, Die Glossc sum Decret Gratians von ihren 
Anfiingen bis auf die jiingsten Ausgaben. Denkschriften der Philos.-histor. 
Classe der k. Akademie der Wissenschaften, t. «21, Vienna, 1872; Leicht, Per la 
storia delle glosse al Decreto di Graziano, Udine, 1905; J. Juncker, Summen und 
Glossen. Beitrage zur Literaturgeschichte des kanonischen Bechtes im 12. Jahr- 
hundert, in “Zeitschrift der Savigny-Stiftung. Kan. Abt.,”t. 45, 1925, pp. 384 sq. 
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of Roman law. Beginning with Irnerius (born about 1055) they 
acquired great celebrity for a century and a half, that is, from 1080 
to 1260. In the year 1260 Accursius 3 died. There was praiseworthy 
progress, accompanied by failings, both in the science of Roman law 
and that of canon law.0

However, this must be said in praise of the glossarists. They made 
an accurate study of the sources of Roman law (sc. the Digest, the 
Codex, the Institutiones, the Novellae), made an exegesis of the text 
thereof, enriched it with glosses and apparatus (ordinary gloss) and 
gave a classic interpretation of it. Their deep knowledge of its mean
ing enabled them to reconcile, in a masterly way, apparent discord
ances. They were the first to make of law a true science; and to them 
is due the spread of the Roman law, with its inherent unifying and 
civilizing force, throughout Europe. Gradually, however, defects 
crept into the work of the glossarists. Not infrequently the glosses 
were verbose and even at times meaningless. In some instances the 
gloss was retained and the text abandoned. At length in Italy and 
Germany the dictum obtained “What the gloss does not permit, the 
Curia refuses”.

The glossarists’ notions of philosophy were erroneous and their 
historical knowledge deficient. At times Christ was given a place 
after the time of Ulpian (d. 228) and Justinian (d. 565). The Greek 
language was almost unknown; and even in Latin it was deemed 
necessary to explain that admodum means valde, uti, ut, etc. In all 
this we must take account of the times, rude, with but few cultural 
writings, or libraries. Indeed the era just before the twelfth century 
seems almost to have reverted to barbarism. We have been speaking 
specifically of the glossarists of the Roman law; but the same virtues 
and failings were true of the canonical glossarists also.

91.—I. Decretists of the Twelfth Century. (1) Gratian is to 
be considered the foremost of this group not merely because of his

s Accursius is the Latinized form of the name Accorso. This great Italian 
jurist, Francesco Accorso, was born at Florence about 11S2; died 1260. For 

some time he professed law at Bologna. His most noted work is The Great Gloss, 
a body of explanatory notes (Glosses) on the Boman law. His son, of the same 

name, was born at Bologna, 1225 and died there, 1293. He, too, was professor of 
law at Bologna. In 1275 he entered the service of Edward I of England and 
lectured on law at Oxford.

8 A glossarist is a writer of a gloss or commentary. In English he may also 
be called a glossator, glossist, scholiast. In the Middle Ages glossators were 
jurists who wrote short notes (glosses) on the Corpus Iuris Civilis. See The 
Century Dictionary and Cyclopedia, s. v. glossator. 
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marvelous 4‘Decretum” but because of the method he taught of mak
ing commentaries and glosses.

(2) Paucapalea (Pocapaglia), a cleric and Master of Canon Law 
at Bologna, was, perhaps, the first disciple of Gratian. Later he 
became a Cardinal. To him is due the division of the “Decretum” 
into distinctions, in the first and third parts and in the tractate on 
Penance of the second part. To the “Decretum” he added distinc
tion LXXIII and various canons. The latter, as we saw, are called, 
from the ending of his name, palea. He also composed Glosses and a 
Summa of the “Decretum”.7

(3) Rolando Bandinelli, a native of Siena, Italy, and one of the 
greatest of Gratian’s disciples, taught Theology at Bologna and be
came Cardinal-priest (1150), Papal Chancellor; and finally Pope 
Alexander III (1159-1181). He wrote the Stroma Rolandi, a kind of 
Summa of the Decretum.8

(4) Omnibonus (Ognibene, d. 1185), a disciple of Gratian and a 
colleague of Rolando, Professor at Bologna, later Bishop of Verona. 
To him is attributed “Abbreviatio Decreti”, published about 1156.®

(5) Rufinus, a Frenchman, studied at Bologna, later seems to have 
been a Master of Canon Law at Paris; wrote Glosses and a Summa 
of the “Decretum”10 (about 1165). This Summa was extensively 
used by John of Faenza.

(6) Stephanus Tornacensis (Stephen of Tournai, 1128-1203), born 
in the city of Orleans in France, studied Theology and philosophy 
at Paris, and canon law at Bologna, Bishop of Tournai (1191-1203), 
wrote a Summa of the “Decretum” in three parts.11

7 Cf. I. F. Schulte, Die Summa des Paucapaleas liber das Decretum Gratiani, 
Giessen, 1890; F. Maassen, Paucapalea. Ein Beitrag zur Literargeschichte des 
canonischen Hechts im Mittelalters, in 11 Sitzungsber der k. Akadem. der Wiss., ” 

t. 31, Vienna, 1859, pp. 449 sq. F. Gilmann, Paucapalea und paleae bei Huguccio, 
in “Archiv. f. k. K. R., ” t. 88, 1908, pp. 46*6 sq.; Mocci, Document inediti sul 
canonista Paucapalea, in “Atti della R. Accademia delle scienze d’Torino,” t. 40, 

1905, pp. 316 sq.; J. Juncker, o. c., pp. 462 sq.

s Cf. F. Thaner, Die Summa magistri Rotandi Bandinelli nachmals Papstes 
Alexander III, Innsbruck, 1874; A. M. Gietl, Die Sentenzen Rolands, Freiburg, 
1891; F. Heyer, in “Zeitschr. der Savigny-Stiftung. Kan. Abt.,” t. 33, 1912, 

pp. 392-393.

» Cf. I. F. Schulte, Dissertatio de Decreto ab Omnibono abbreviato, Bonn, 1892; 

G. Le Bras, Un second manuscrit de V Abbreviatio Decreti d’Omnebene, in “Revue 
des Sciences religieuses,” t. 7, 1927, pp. 649 sq.; t. 8, 1928, p. 270.

10 Cf. H. Singer, Die Summa Decretorum des Magister Rufinus, Paderborn, 1902; 

J. Juncker, Summen und Glossen, pp. 428 sq.

11 Cf. T. F. Schulte, Die Summa des Stephanus Tornacensis, Giessen, 1891, pp. 

XXVHl-XXXj J. Juncker, o. e., pp. 461-462.
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(7) Joannes Faventinus (John, Bishop of Faenza, d. 1190), chief 
of the glossarists, compiled a new Summa (about 1171), in which he 
employed the Summae of Rufinus and Stephen of Tournai; also a 
Gloss of the “Decretum”.12

(8) Albertus Beneventanus de Morra (Alberto di Mora), born at 
Benevento, Italy, was Pope Gregory VIII for less than two months 
(d. 1187), made a gloss of the “Decretum”.13

(9) Sicardus Cremonensis (Sieard of Cremona, d. 1215), studied 
at Bologna, became Bishop of Cremona; wrote a Summa of Canon 
Law in the systematic method, abandoning the purely exegetic method 
of explaining each chapter of the “Decretum”. He was thus the 
first to give an example of Canonical Introduction but had no imme
diate imitators.  • (Sarti; Schulte; Phillips, Du droit ecclesiastique 
dans ses sources.) j

14

(10) Bazianus (Bassianus, d. 1197) taught civil law at Bologna as 
a layman; and later, as a cleric, canon law. He was the first “Doctor 
in both laws” {Doctor utriusque juris), composed a very full Ap
paratus on the “Decretum”, later Canon of the Cathedral of Bo
logna.  (Lanfranc of Cremona [d. 1129] was the first to combine 
the studies of canon and civil law at Bologna. Many took this course 
because of the numerous advantages and privileges accruing, to the 
possessor of the two Doctorates, even though six or seven years’ 
study were required of the student.) 

15

16
(11) Huguccio (Hugh of Pisa) was born at Pisa, Italy; studied 

canon law at Bologna and taught it in the same city, probably at the 
monastic school of SS. Nabore e Felice; became Bishop of Ferrara 
(1195-1210); was chief of the ancient glossators; had for pupil Lo- 
tario de’ Conti (afterwards Pope Innocent III, 1198-1216); wrote a 
Summa, after the year 1185. Sometimes, despite his Catholic Faith,

is Cf. J. Juncker, o. c., pp. 462-471.

ia Cf. T. F. Schulte, Die Glosse, pp. 37-38.

i* Cf. I. F. Schulte, Zur Geschichte der Literatur fiber das Deleret Gratians, I, 
Beitrag, in ‘ ‘ Sitzungsber. der k. Akadem. der Wise. Philos.-histor. Classe, ” t. 1, 

63, Vienna, 1870, pp. 336 sq.; Fr. Kunstmann, Zur Geschichte des Gratianischen 
Delrets, in “Archiv. f. k. K. R., ” t. 10, 1862, pp. 337-352; G. Gilmann, Von der 
Hinterlegung des Allerheiligsten im Altarsepulchrum, in “Archiv. f. k. K. R.,” 
t. 102, 1922, p. 34, n. 2.

i» Cf. I. F. Schulte, Die Glosse, pp. 56 sq.; Die Geschichte der Quellen, I, pp. 
154 sq.

io Cf. Scherer, Handb. d. Kirchenrecht; I. F. Schulte, Die Geschichte der Quellen, 
I, pp. 198-199; Eiusdem, Literaturgeschichte der Compilationes antiquae, pp. 102 sq. 
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Hugh acts the over-resolute and precise Doctor.17 (Sarti, Schulte, 
Hurter.)

(12) Joannes Simeca Teutonicus (John Zimeke, called “the Teu
tonic” because of his German birth), studied at Bologna, composed 
(between 1211 and 1215) a brief and practical Apparatxis on the 
“Decretum”. This work became the “ordinary gloss”, particularly 
as completed and remodeled by Bartholomew of Brescia (about 
1245).  (Sarti, Hurter, Schulte, Laurin. Introd, in Corp. luris Can.)18

(13) Simon de Bisiniano composed a Summa between the years 
1174-1179.19

Fourteenth and Fifteenth Centuries

(14) Guido de Baysio (Baisio, born in Italy, probably at Reggio; 
d. 1313), Archdeacon of Bologna, sometimes quoted simply as “Arch
deacon”; composed an excellent Apparatus on the “Decretum”, and 
called it “Rosarium” (about 1300). He also wrote a rather diffuse 
commentary on the “Liber Sextus”.  (Schulte, Laurin.)20

(15) Joannes de Turrecremata (Juan de Torquemada ), Cardinal 
(d. 1468), composed a splendid commentary on the “Decretum” and

21

it His Summa has not been published. Cf. I. Roman, Summa d’Huguccio sur 
le Decret de Gratien d‘apres le manuscrit 3891 de la Bibliotheque nationale, in 
“Nou velle Revue historique de droit frang. et etrang., t. 27, 1903, pp. 745 sq.; 

A. Teetaert, La confession aux laiques dans l’£glise latine, Bruges, 1926, p. 226; 

pp. 228-31; pp. 335-36; F. Gilmann, Die Abfassungszeit der Dekretsumme 
Huguccios, in “Archiv. f. k. K. R.,” t. 94, 1914, pp. 233 sq.; F. Maassen, Beitrdge 
zur Geschichte der juristischen Literatur des Mitteldlters, in “Sitzungsber der k. 
Akadem. der Wiss., Philos.-histor. Classe,'’ t. 24, Vienna, 1857, pp. 35 sq.; I. F. 

Schulte, Die Geschichte der Quellen, I, pp. 156 sq.

is Cf. I. F. Schulte, Joannes Teutonicus„in “Zeitschr. fur Kirchenrecht,1 ’ t. 16, 

1881, pp. 107-132; Eiusdem, Die Glosse, pp. 70-77; F. Gilmann, Zur Lehre der 
Scholastilc vom Spender der Firmung, Arihang, Die Fntstehungszeit der Glossa 
Ordinaria, pp. 184-220; K. G. Hugelmann, Der Sachsenspiegel und das vierte 
Lateranische Konzil, in “Zeitschr. der Savigny-Stiftung. Kan. Abt.,“ t. 44, 1924, 

pp. 464-470; F. Gilmann, Zu Gratians und der Glossatoren insbesondere des 
Johannes Teutonicus Lehre, t. 104, 1924, pp. 27-28; t. 105, 1925, pp. 27-36.

io Cf. J. Juncker, Die Summa des Simon von Bisignano und seine Glossen, in 
“Zeitschr. der Savigny-Stiftung, Kan. Abt.,“ t. 46, 1926, pp. 326-500.

20 Cf. F. Gilmann, Guido de Baysio und Johannes de Anguissola, in “Archiv. 

f. k. K. R.,” t. 104, 1924, pp. 54-55; Eiusdem, Die Abfassungszeit der Dekret
summe Huguccios, in “Arch. f. k. K. R.,” t. 94, 1914, p. 246; Eiusdem, Von der 
Hinterlegung des Allerheiligsten, in “Archiv. f. k. K. R.,“ t. 102, 1922, p. 38.

21 Uncle of the famous Tamas de Torquemada, first Grand Inquisitor of Spain, 
who died at Avila, 16 September, 1498.
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arranged that work after the order of the 4‘Decretals of Gregory IX”, 
dividing it into five books which he subdivided into parts and titles. 
Some, however, doubt the Cardinal’s authorship of this work of 
accommodation of Gregory’s Decretals.22 23

22 Cf. F. Gilmann, Von der Hinterlegung des Allerheiligsten im Altarsepulchrum, 
in “Archiv. f. k. K. R.,” t. 103, 1923, p. 39; A. Van Hove, Prolegomena, p. 265.

23 Cf. above, p. 294.

24 Cf. above, p. 294.

26 Cf. F. Laurin, Introductio in Corpus iuris canonici, Freiburg in Brisgovia, 1889.

so Cf. F. C. Savigny, Geschichte des romischen Hechts, V, pp. 115435; I. F. 

Schulte, Literaturgeschichte der Compilationes antiquae, p. 112; F. Gilmann, 
Magister Silvester ais Glossator, in “Archiv. f. k. K. B.,n t. 106, 1926, p. 151; 

Eiusdem, Zu Gratians und der Glossatoren insbesondere des Johannes Teutonicus 
Lehre, in “ Archiv. f. k. K. R.,” t. 104, 1924, p. 36, n. 1.

27 Cf. A. Wunderlich, Tancredi Summa de Matrimonio, Gottingen, 1841.

28 Cf. F. Bergmann, Pilii, Tancredi, Gratiae libri de iudiciorum ordine, pp. 87-316.

20 Cf. T. F. Schulte, Literaturgeschichte der Compilationes antiquae, pp. 77 and 
137.

92.—II. Decretalists. (a) Glossators of the Five Compilations, 
Thirteenth Century.

1. Bernardus Papiensis (Bernard of Pavia), d. 1213; already spoken 
of above in No. 68, pp. 291 f.

2, 3, 4. Gilbertus,  Alanus,  Joannes Walensis (John of Wales); 
English canonists of the twelfth and thirteenth centuries; added 
Glosses to collections made by themselves or others.

22 24

25
5. Tancredus (Tancred,; b. at Bologna, about 1185; d. about 1234), 

Archdeacon of Bologna,  the most illustrious of the decretalists, a 
disciple of John of Wales and Azzo, called “Decretorum magister”. 
His best known work is the famous “Summa de Matrimonio”  
which contains much on the history of marriage legislation. He wrote 
also an “Ordo Judiciorum” . (a manual of procedure), which far 
surpasses previous works of the kind and became the basis of subse
quent ones;  “Apparatus in compilationem primam et secundam”; 
“Apparatus in compilationem tertiam”.

26

27

28

6. Jacobus de Albenga (James of Albenga, Italy, in the province 
of Genoa) taught canon law at Bologna. Among his pupils were the 
future Pope Innocent IV (1243-1254) and Cardinal ‘Hostiensis. He 
was made Provost of Albenga and finally Elevated to the Bishopric 
of Faenza, but never went there. He died 1274. He was a glossator 
of the “Fifth Compilation”.20 (Sarti, Hurter, Schulte.)
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(b) Glossators of the Decretals of Gregory IX, Thirteenth Century.
(1) St. Raymund of Pennafort (d. 1275) wrote no commentary on 

the “Decretals of Gregory IX”; but as the author of this compila
tion he showed himself an excellent interpreter of it in his Summa, 
published after 1234.30 (Sarti, Schulte, Phillips, Hurter).

(2, 3, 4, 5) These four first glossators were: Innocentius Hispanus, 
Gulielmus Naso,31 Philippus,32 Joannes Hispanus de Petesella (John 
of Spain). The last named was the first to compose a Summa on the 
titles of the “Decretum”. He taught at Bologna and Padua, in the 
first half of the thirteenth century.33 (Schulte, Sarti.)

(6) Goffredus de Trano (Godfrey of Trani), a disciple of Azzo and 
professor of Law at Bologna, subdeacon and Chaplain of Pope Greg
ory IX, later a Cardinal (d. 1245), composed a new Summa upon the 
rubrics of the “Decretals”.  (Sarti, Schulte.)34

(7) Sinibaldo de’Fieschi, or Pope Innocent IV, is the first instance 
of a canonical writer in the chair of St. Peter, for after his election 
to the Pontificate, he composed, after the I Council of Lyons, as a 
private doctor, a splendid Apparatus upon the five books of the “De
cretals of Gregory IX”.  (Hurter, Schulte, Ben. XIV, De Synod. 
Dioc., in Praefatione.)

35

(8) Joannes de Deo, born in Portugal, a pupil and later professor 
of law at Bologna (1247-1253). He wrote many works: “Summa 
super certis casibus Decretalium”, “Liber Pastoralis”, “Liber dis
pensationum”, “Liber judicum”, “Notabilia”, “Liber distinctio
num”, “Liber quaestionum”, “Commentarium super novellis Decre-

30 Cf. A. Teetaert, La “Sumina de Poenitentia’9 de S. Raymond de Penyafort, 
in * ‘ Ephermerides theologicae Lovanienses,9 9 t. 5, .1928, pp. 49-712«; Eiusdem, La 
confession aux laiques dans 1’Rglise latine, p. 35; also page 329, n. 1.

si His work has not been published. Cf. I. F. Schulte, Die Geschichte, II, p. 78; 

Eiusdem, Beitrage zur Literatur uber die Decretalen Gregors IX, in “ Sitzungsber. 
der k. Akadem. der Wise., Philos.-histor. Classe,99 t. 68, Vienna, 1871, p. 58.

32 Cf. I. F. Schulte, Die Geschichte der Quellen, I, p. 151.

as Cf. I. F. Schulte, Die Geschichte der Quellen, II, p. 81; Eiusdem, Beitrage 
zur Literatur uber die Decretalen Gregors IX, in 11 Sitzungsber. der k. Akadem. 
der Wise., Philos.-histor. Classe,9 9 1. 68, pp. 61-83. His work has not been published.

3< His Apparatus in Decretales remains unpublished, while the Summa was often 

printed. Cf. I. F. Schulte, Die Geschichte, II, p. 88; F. Gilmann, Von der Hinter- 
legung des Allerheiligsten im Altarsepulchrum, in “Archiv. f. k. K. R.,99 t. 102, 

1922, p. 35; E. Meyers, Iuris interpretes saec. XIII, Naples, 1924, p. XXV.

so Cf. I. F. Schulte, Die Geschichte, II, pp. 91-93; R. Stintzing, Geschichte der 
popularen Literatur des romisch-kanonischen Bechts in Deutschland, Leipsic, 1867, 

pp. 287-288. A Summarium Commentariorum Innocentii IV was composed by 
Bernardus Compostellanus Junior, Paris, 1516. 



Collections of Canon Law 333

talibus” (i. e. Innocentii IV), “Cavillationes”, “Continuationes”, 
and “Complementum Huguccionis”.30 (Sarti, Schulte.)

(9) Bernardus Parmensis de Botone (Bernard of Botone, known 
also as Bernard of Parma, d. 1266), composed an Apparatus upon 
the “Decretals of Gregory IX” which was received as a “Glossa 
ordinaria”; also “Casus Ipngi” and a “Summa” upon the titles of 
the Decretals.  (Sarti, Schulte.)37

(10) Henri cus de Segusia (Henry of Susa, later Cardinal-Bishop 
of Ostia [d. 1271], hence “Hostiensis”), studied at Bologna, taught 
at Paris and, perhaps, Bologna; was made Bishop. After the time 
of Pope Innocent IV (1243-54) he surpasses all Decretalists and is 
called “Doctor of both laws” and “King of law”. He wrote a 
“Summa” upon the titles of the “Decretals”, the famous “Summa 
Aurea” (golden summary); a “Lectura” upon the Decretals of 
Gregory IX and a “Lectura” upon the Decretals of Innocent IV.’  
(Sarti, Phillips, Schulte, Hurter, Doujat (d. 1688), Praenot. can., 
lib. V.)

8

(11) Abbas Antiquus (“Ancient Abbot”, called “Antiquus” to 
distinguish him from the “Abbas Siculus” or “Panormitanus” of 
the fifteenth century) probably a native of France, wrote a “Lec
tura” (or Apparatus) on the “Decretals of Gregory IX” much used 
by subsequent canonists; a “Lectura” on the “Const. Innocentii IV”; 
and “Distinctiones”.  (Sarti, Schulte, Laurin.)30

(12) Aegiditts (Giles) de Fuscarariis (d. 1289), of a noble Bolog
nese family, a layman, taught canon law at Bologna, the first married 
man to do so; wrote “Ordo ludiciarius” (printed in 1572) and a

soCf. J. F. Savigny, Geschichte des romischen Hechts, V, pp. 465 sq.; 
H. Kantorwicz, Das *1 principium decretalium ’1 des Johannes de Deo, in £ 1 Zeitschr. 
der Savigny-Stiftung, ’’ t. 43, 1923, pp. 418-444; I. F. Schulte, Die Geschichte, II, 

pp. 97-104; E. Leckel, Beitrage zur Geschichte beider Rechte im Mittelalter, I, 
Tubingen, 1898, pp. 462-469.

37 Cf. I. F. Schulte, Die Geschichte, II, pp. 115-116; F. Laurin, Introductio in 
Corpus iuris canonici, p. 231.

88 Cf. I. F. Schulte, Die Geschichte, II, p. 123; F. Gilmann, Von der Hinterlegung 
des Allerheiligsten, in “Archiv. f. k. K. R., ” t. 102, 1922, p. 36; A. von Wretschko, 
Bin Traktat des Kardinals Hostiensis mit Glossen betreffend die Abfassung von 
Wahldekreten bei der Bischofswahl, in 1 * Deutsche Zeitschr. f. K. R.,” 3, Folge, 
t. 17, 1907, pp. 73-88.

30 Cf. I. F. Schulte, Die Geschichte, II, p. 130; Eiusdem, Beitriige zur Literatur 
fiber die Decretalen Gregors IX, in •'1 Sitzungsber. der k. Aka dem. der Wise. Philos.- 
histor. Classe/1 t. 68, Vienna, 1871, pp. 90-98; V. LeClerc, Pierre de Sampson et 
autres canonistes, in “Histoire littSraire de la France,” t. 21, Paris, 1847, pp. 
237-239.
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“Lectura” on the “Decretals”. To him also are assigned “Quaes
tiones” and “Consilia”.40 (Sarti, Schulte, Hurter.)

(13) Gulielmus Durantis (William Durandus, Duranti, Durantis,, 
b. about 1237 of a noble family at Puimisson in the Diocese of 
Beziers, Provence; d. at Rome, 1296), studied law at Bologna under 
Bernard of Parma, taught law at Modena, became Auditor at Rome 
(Auditor generalis causarum sacri palatii), Bishop of Mende in the 
Province of Marbonne; wrote “Speculum Judiciale” (a treatise, in 
four books, on the canonical rights of legates and the forms of 
canonical processes) which earned for him the title “Speculator”* 
also “Breviarium, sive Repertorium iuris canonici” (Rome, 1474) etc. 
He filled many offices in the Curia of the Roman Pontiff.

His work, “Speculum Judiciale”, remains the best treatise on trials 
and has had a very wide diffusion. Another work of his was “Ra
tionale divinorum officiorum” which pertains to Liturgy rather than 
canon law. (Doujat, Sarti, Schulte, Hurter.) 41

14) Nicolaus de Tudeschis (Nicolo de’ Tudeschi, called also “Ab
bas Modernus”, “Abbas Panormitanus” or “Siculus”) wrote a 
“Lectura” on the Decretals. Of him, more later.42

(c) Glossators on the “Liber Sextus”, the “Clementinas”, 
the “Extravagantes”, end of Thirteenth and the Fourteenth 
Centuries.

(1) Dinus Mugellanus (Dino de’ Rossoni, d. 1303) taught civil 
law at Bologna, collected eighty-eight Rules of law which form an 
appendix to the “Liber Sextus” of Boniface VIII.43 (Schulte.)

2, 3, 4. Berengarius de Fredol  (Berenger Fredoli), Bishop of 
Beziers; Gulielmus de Mandagotto  (Guillaume de Mandagot), 
Archbishop of Embrun; and Ricardo Petroni, of Siena,  Vice-

44
45

46
40 Cf. F. C. Savigny, o.c., V, pp. 520 sq.; L. Warmund, Qucllen, III, p. 1; 

T. F. Schulte, 0. c., II, p. 141; C. F. Reatz, Collectio scriptorum de processu 
canonico, I, Aegidii de Fuscarariis, Giessen, 1859.

41 Cf. S. Maiolo, Zu Sacrosanctum Lugdunense Concilium sub Gregorio X 
Guilelmi Durantis commentarius, Fano, 1569; I. Berthele et M. Valmary, Instruc
tiones et constitutions de Durant le Speculatcur. (Archives du departement de 

PHerault, V, I), Montpellier, 1900; I. F. Schulte, o.c., IT, pp. 144-145; E. Seckel, 

Beitrage zur Geschiehte beider Bechte im Mittelalter, I, p. 193; Ius Pontificium, 
Rome, 1930, pp. 177-187.

42 Cf. below, p. 336.

43 Cf. above, No. 78, p. 309.

44 Ibidem.
4«r> Ibidem.
40 Ibidem.
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chancellor of the Pope, compiled, under order of Pope Boniface VIII 
(1294-1303) the “Liber Sextus Decretalium”. (Schulte.)

5. Joannes Andreae (Giovanni d’Andrea, born about 1275 at Mu- 
gello near Florence; d. 1348) studied law at Bologna, where he was 
made doctor and professor of the Decretals and called “a Fountain 
of Canons” (fons canonum); was a married man; enjoyed the esteem 
of the citizens of Bologna and Popes, especially Pope John XXII; 
was distinguished for his knowledge of the sources of law and the 
authors of works on canonical and civil legislation; buried in the 
Church of St. Dominic at Bologna; “Rabbi Doctorum, Lux, Censor, 
Normaque morum”. He wrote a  Gloss” upon the Liber Sextus 
which became the “Glossa ordinaria” (Venice and Lyons, 1472); also 
an apparatus on the “Clementines”, which likewise became the 
“Glossa ordinaria”; “Novella in Sextum” and “Additiones” to the 
“Apparatus of the Sextus”; “Novella” on the “Decretals” of 
Gregory IX (Venice, 1581); and “Additiones” to the “Speculum 
Judiciale” of William Durandus (1347).

11

47

47 Cf. I. F. Schulte, Die Geschichte, II, pp. 205-229’; F. Gilmann, Von der 
Hinterlegung des Allerheiligsten im Altarse  pulchrum, in “ Archiv, f. k. K. R., ” 
t. 102, 1922, p. 38; F. C. Savigny, Geschichte. des Romischen Rechts, VI, pp. 98- 

125; A. Wunderlich, Joanuis Andreae summula de processu iudicii, Basel, 1840; 
L. Rockinger, Veber einen Ordo iudiciarius Usher dem Johannes Andreae zuge- 
schrieben, Miinchen, 1855; F. Gilmann, Zur Frage der Abfassungszeit der NoveUe 
des Johannes Andrea zu den Dehretalen Gregors IX, in “Archiv. f. k. K. R.,” 
t. 104, 1924, pp. 261-275; R. Stintzing, Geschichte der popularen Literatur, pp. 
149 sq.

48 Cf. above, n. 91, p. 330.

4D Cf. above, n. 80, p. 315.

(Note. — Joannes Andreae and Joannes de Deo used the name 
“Novellae” (Novels) in imitation of the Roman Law with its Novellae 
Constitutiones. As we saw, students of canon law at the time studied 
also the Roman law and some, as Joannes de Deo, became “Doctors 
of both laws”.)

6. Guido de Baysio (d. 1313), as we saw, wrote an “Apparatus” 
on the “Liber Sextus”.48

7. Gulielmus de Monte Lauduno (William of Montlezun, d. 1343) 
wrote a “Lectura” on the Liber Sextus, “Lecturae” on the “Clemen
tinae” and a “Gloss” on the “ Extra vagantes Joannis XXII”.4® 
(Schulte.)

8. Zenzelinus de Cassanis (d. about 1350), a Frenchman, professor 
of .canon law at the University of Montpellier, a Canon, Chaplain to 
the Pope, Auditor of Causes at the Sacred Palace, composed an 
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“Apparatus” on the “ Extravagan tes Joannis XXII”.50 (Doujat, 
Schulte.)
Fifteenth Century.

9. Nicolaus de Tudeschis (Nicolo de’ Tudeschi) Benedictine canon
ist (born at Catania in Sicily, 1386, died at Palermo, 1445), studied 
canon law at Bologna, where he obtained the doctorate; taught at 
Parma, Siena arid Bologna ; was made Archbishop of Palermo by 
Pope Martin V (1417-31). Despite his great canonical knowledge 
and his theoretical championship of the rights of the Holy See, he 
upheld the doctrine of the superiority of a general council over the 
Pope (“Tractatus de Concilio Basiliensi”) and even allied himself 
with the antipope Felix V (Amadeus VIII, Duke of Savoy), who 
named him Cardinal in 1440. He is also known as “Abbas Moder
nus” (or “Recentior”) to distinguish him from “Abbas Antiquus”, 
the thirteenth-century canonist; also as “Abbas Siculus”, because of 
his Sicilian origin; “Abbas Panormitanus”, because of his having 
held the See of Palermo. Because of the authority of his canonical 
works, “Lectura in Decretales”, “In Sextum”, and “In Clemen
tinas”, he was given the title of “Lamp of the law” (lucerna juris), 
as another Bartolus. He also wrote “Consilia”, “Quaestiones”, 
“Repetitiones”, “Disputationes, disceptationes et allegationes”, and 
“Flores utriusque juris”.51

III
THE SCHOOL OF COMMENTATORS. THE VIRTUES AND DEFECTS OF 

THIS SCHOOL. THE MORE CELEBRATED COMMENTATORS

93.—The School of Commentators, its Virtues and Defects. A 
new era begins with the closing of the thirteenth century and lasts 
through the fourteenth and fifteenth centuries. There are now no 
classic glossarists. In point of fact the exaggerated notion of glosses 
(“we must not depart from the gloss even for the text”) had towards

bo Cf. P. Fournier, in BListoire litteraire de la France, t. 35, pp. 348-361; 

Eiusdem, Notes complementaires pour Vhistoire des canonistes du XlVe sidcle, in 
“Nouvelle Revue historique de droit fran$. et Strang." t. 43, 1919, pp. 637-644.

ci Cf. I. Schweizer, Nicolaus de Tudeschis archiepiscopus Panormitanus et S. R. E. 
Cardinalis. Seine Tatiglceit am Basler Konzil., Strassburg, 1924; F. Brandileone, 

Notizie su Graziano e su Niccolo de Tudeschis, in ‘ * Studi e Memorie per la storia 

dell’University di Bologna," I, Bologna, 1909, pp. 18-21; I. F. Schulte, Die 
Geschichte, II, p. 313; E. Seckel, Beitrage zur Geschichte beider Rechte im Mittel- 
alter, I, pp. 46-47; R. Stintzing, Geschichte der popularen Literatur, p. 123. 
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the close of this period its inevitable reaction. Men freely express 
their views of the law without reference to the gloss. The age of 
humanism soon follows. The gloss becomes the apparatus and finally 
the commentary. The summa evolves into the treatise.

It is, however, a period of descent, at least at the beginning. The 
text is hardly consulted. The very language smacks of barbarism. 
Very many adopt the opinions of writers without at all weighing 
them. The number of writers favoring an opinion is considered 
the important thing rather than the words of the text. The 
majority of writers makes up the communis opinio, which becomes 
the law of the judges. A species of infallibility is accorded to 
certain jurists, as formerly it was to certain glossarists. Hence 
the saying ‘‘No one a jurist save he be a Bartolist”.52 Dialetics 
invades and occupies the legal field, often with great abuses. Of 
such jurists Cujas says, “In easy matters they are very wordy, in 
difficult ones altogether silent, in uncertain ones, wandering”.58 
They are called dialectic because of their method, practical be
cause of their course of action, scholastic from their school of 
thought, post-glossators from the time, in which they wrote, Bartolists 
and Baldists from their two principal masters. In general they are 
commentators. However, there were not lacking splendid jurists 
in both laws. Nor are the commentators to be denied all praise. 
They brought the dialectic method to a point of perfection, while 
not neglecting practical or forensic matters. Thus the schools of 
Rome and Ravenna issued the works: “Criminal Practice” (James 
Belvisi), “Judicial Practice” (Baldi) and “Decisions” (Consilia), 
or judgments of lawyers in forensic cases. There was, however, 
much abuse of these “Consilia”; and Dacianus and Alciati could 
dispute among themselves whether such works merited the title of 
“light of flames” or “light of day”.

94.—(a) Commentators on Roman Law:
Bartolus (Bartolo di Sassoferrato, b. at Sassoferrato, Duchy of Ur

bino, Italy, 1314; d. 1357), prince of commentators, called “Lamp of 
the Law”, disciple of Cino of Pistoia and Ranieri of Forli whom he 
far surpassed, became the chief of the jurists; so much so that his 
opinions everywhere prevailed, in the schools, in the courts, in com
mentaries, and even had at times the force of law, as e. g., in Spain

52 “Nemo bonus iurista nisi sit Bartolista.”
53“ Fcrbosi in re facili, in difficili muti, in angusta diffusi.” 
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and Portugal. Bartolus died at Perugia; there is a monument to 
him in that city, with the inscription Ossa Bartoli.54

54 Cf. C. N. Sidney-Woolf, Bartolus of Sassof errato, his position in the history 
of medieval political thought, Cambridge, 1913; E. M. Meyers, Be universiteit van 
Orleans in de XIII, seuw in “ Tijdschrift voor Reichtsgesehiedenis,1 ’ II, pp. 502- 

508; R. Stintzing, Geschichte der popularen Literatur, p. 70; pp. '228-229.

5"» Cf. G. M. Monti, Cino da Pistoria Giurista, Citta di Castello, 1924.

se Cf. I. F. Schulte, Die Geschichte, II, p. 276; F. C. Savigny, Geschichte des 
romischen Bechts, VI, pp. 208-248. For other commentators cf. Serafini, Istitu- 
zioni, I, p. 76 (8th Ed.).

st His commentaries on the Constitutions of Clement are still unpublished. Cf. 

T. F. Schulte, op. cit., II, pp. 247-249; E. Seckel, Beitriige zur Geschichte beider 
Bechte im Mittelalter, I, p. 108.

'•8 Cf. I. F. Schulte, op. cit., II, p. 274.

Cino of Pistoia (1270-1336) was a pleasing poet and a noted jurist, 
a friend of Dante and Petrarch.55 * His fellow citizens erected a monu
ment for him in the Cathedral of Pistoia.

Baldus de Ubaldis (b. at Perugia, about 1319; d. 1400), inferior in 
authority only to Bartolo, whom he surpassed, however, in tenacity 
of memory, in genius, and in knowledge of canon law.50

(b) Commentators on Canon Law:
1. Joannes Calderinus (d. 1365), pupil and adopted son of Gio

vanni Andrea, ‘‘most famous Doctor of Decrees”, a layman and 
married, taught canon law at Bologna; wrote special treatises as 
“De Appellationibus”, “De Interdicto”, “Super Clementinas”; and 
other works.  (Schulte, Hurter.)57

2. Aegidius Bellamera (d. about 1392), Auditor of the Rota and 
Bishop of various dioceses; wrote “Praelectiones in Decretalium 
Libros”, In “Clementinas”, and a treatise “De permutatione bene
ficiorum ecclesiasticorum”. He also collected the Rotal Decisions for 
the years 1374 to 1377. His advices or responses were ofttimes held 
to be Delphic oracles.  (Schulte, Hurter.)58

3. Baldus de Ubaldis (d. 1400), a married man, taught canon law 
with great applause in six universities, had for pupils Pierre Roger 
de Beaufort (the future Pope Gregory XI, 1370-1378), Pietro of 
Ancarano, Cardinal Zabarella, and John of Imola. His canonical 
works are “Lectura” (on the I, II, III of the Decretals), “Addi
tiones” (to the “Speculum Judiciale” of Durant), “De Schismate” 
(two special treatises in favor of the legitimacy of the election of 
Pope Urban VI, Bartolomeo Prignani, 1378-1389). (Savigny, 
Schulte, Hurter.)
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4. Pietro d'Ancarano (b. about 1330 at Ancarano in Etruria; d. 
1416), of the noble Farnese family, married in extreme old age, pro
fessed canon law at Padua, Bologna, and elsewhere. At the time of 
the Western Schism he upheld the cause of the Council of Pisa against 
Pope Gregory XII (1405-1415). Pietro became the most celebrated 
canonist and jurisconsult in all Europe and wrote legal opinions 
(Consilia et Responsa) for the weightiest controversies. His works 
are “Commentaria in Decretales’’, “Lectura super Sexto”, “Lectura 
super Clementinas”. (Fantuzzi, Schulte, Hurter.) 59

5. Antonius de Butrio (Anthony of Budrio; b. at Bologna, 1338; 
d. 1408 or 1409) became Doctor of both laws at Bologna and taught 
canon law there, a solidly devout man; wrote “Commentaria” on the 
five books of the Decretals, on the Sextus, also “Repetitiones”, 
“Tractatus”, “Consilia”. (Doujat, Fantuzzi, Schulte, Hurter.) 00

6. Franciscus Zabarella (b. at Padua; d. 1417) studied at Bologna, 
taught canon law at Padua and Florence, made Bishop of Florence 
and created Cardinal by Pope John XXIII (1410-1415); wrote “Com
mentaria” on the five books of the Decretals; “Lectura super Cle
mentinas”, also “Repetitiones”, “Tractatus”, “Consilia”, “Quaes
tiones”. (Doujat, Schulte, Hurter.) 01

7. Joannes a Turrecremata (Torquemada, 1388-1468), a Spaniard, 
a Dominican, Master of the Sacred Palace, Cardinal. He is buried 
in the Church of S. Maria sopra Minerva, to which he had added a 
convent. He is more noted as a theologian than as a canonist. He 
wrote Commentarium in Decretum Gratiani and other works, especi
ally on the constitution of the Church.62

8. Philippus Decius (Filippo Decio) of Milan (b. 1453, d. about 
1535) wrote Commentaria in Decretales, Consilia and other works of 
no great moment. He was, however, noted as a teacher because of 
his skill in argument, his eloquence and learning. He, in fact, so far 
surpassed his colleagues that some of them, inflamed with jealousy,

50 Cf. I. F. Schulte, Die Geschichte, II, p. 281.

go Ibidem, p. 289; E. Seckel, Bcitrdgc zur Geschichte beider Eechte, I, p. 109.

01 Cf. F. Zonta, Franciscus Zarabella, Padua, 1915; Pintou, Appunti biograjici 
intonio al grande giurista ed umanista Card. Zabarella, Potenza, 1895; L. Ludwig, 
Fine ncuaufgefundener Traktat Franz Zabarclla's in “.Tahrbuch des Stiftes Klos- 
terneuberg, ” t. 3, 1910, pp. 139-178; Kncer, Cardinal Zabarella, 1360-1417. Ein 
Beitrag zur Geschichte des grossen abcndlandischen Schisma, Munster, 1891.

02 Cf. Nicolaus Antonius, Bibl. Hisp., etc., TI, p. 286; Scheeben, Schulte, Hurter. 
See above n. 91, p. 330. 
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refused to teach in the same university with him. Among his pupils 
he numbered Giovanni de’ Medici (Pope Leo X, 1513-21). In the 
conciliabulum of Pisa, Filippo spoke and even wrote against Pope 
Julius II, who excommunicated him; he was absolved by Pope Leo X. 
Later he was professor at Pisa, Siena, Padua, and other places. 
(Schulte, Hurter.) 63

68 Cf. Franciscus Beza, Vita Philippi Decii, Lyons, 1550; F. C. Savigny, o. c., 
VI, pp. 374-396.

e* Cf. Th. E. Holland, Giovanni da Legnano. De bello, de represaliis et duello, 
Oxford, 1917; G. Ermini, I trattati della guerra e della pace di Giovanni da 
Legnano, in “Studi e Memorie per la Storia dell’University di Bologna/’ I, 8, 

Imola, 1923; G. W. Cooplant, Un ouvrage inedit de Jean de Legnano. Le Somnium 
de 1372, in “Actes du CongrSs international d’histoire de religions,” Paris, 1923. 

II; Paris, 1925, pp. 344 sq.; L. Wahrmund, Quelle n zur Geschichte des romischen- 
leanonischen Processes im Mittelalter, IV, 6, Johannes de Lignano super Clementina 
“Saepe,' ’ Innsbruck, 1928. His Concordantia Decreti et Decretalium is unpublished.

65 Cf. I. F. Seckel, Beitrlige zur Geschichte beider Rechte, I, p. 45; I. F. Schulte, 

o. c., p. 295.

06 Cf. I. F. Schulte, Die Geschichte, II, p. 397; F. C. Savigny, Geschichte des 
romischen Hechts, VI, pp. 277-280; G. Fantuzzi, Notizie degli Scrittori Bolognesi, 
Bologna, 1781-1794, Tom. IV.—Studi e Memorie per la Storia della R. University 
di Bologna, Tom. TIT et TV; E. Besta, Storia del Diritto italiano, Milan, 1925, 
Vol. II.

9. Joannes de Lignano (d. 1383), layman, wrote Commentarium on 
the Decretals of Gregory IX, Lectura super Clementinas, Consilia, 
Repetitiones et cetera.64

10. Dominicus de S. Geminiano, of the Province of Florence, stud
ied at Bologna, later Auditor of the Apostolic Camera; wrote (in the 
first half of the fifteenth century) Commentarium in Libros Decre
talium, Commentarium in Sextum, Summulae, and Consilia. (Hur
ter.) 65

11. Joannes ab Imola (d. 1436) wrote (an incomplete) Commen
tarium in Decretales Gregorii IX, Commentarium in Sextum, Com
mentarium in- Clementinas, Consilia, Repetitiones, Tractatus de 
Apellationibus, etc. Of him Aeneas Silvius (later Pope Pius II, 
1458-1464) wrote: “In his day he was a legal luminary but entirely 
unversed in practical matters. When I journeyed to Padua I saw 
him in his home and wished that I had not, for the presence of the 
man lessened the fame of the scholar. Indeed the whole man was in 
his writings; he lived while they lived. Apart from them he was 
nothing.” (Hurter.) 66

12. Felinus Sandeus (d. 1503), a native of Ferrara, taught canon 
law at his native place, later Bishop of Lucca, a man of great dili-  68
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gence who, bee-like, gathered from his reading whatever might serve 
his purpose and became noted as a canonist; wrote Comment aria on 
the Decretals; and other things. (Hurter.) 67

13. Joannes Antonins de S. Georgia (d. about 1509), commonly 
called “Praepositus Alexandrinus’’ or simply “Praepositus”, a Car
dinal; wrote Commentaria super quartum Decretalium, Commentaria 
super Decretum volumina, Tractatus super appellationibus.03

14. Augustinus Beroius (1474-1554), of a noble family of Bologna, 
a layman and married, Doctor of both Laws, taught canon law for 
forty years at Bologna, where he had as pupil Giovanni Angelo 
Medici (later Pope Pius IV, 1559-65) and Ugo Buoneampagni (later 
Pope Gregory XIII, 1572-85). He has been called “the King of 
Laws”. He wrote Commentaria super Decretales, Quaestiones, Con
silia. (Fantuzzi, Schulte, Hurter.).60

95.—Other Noted Canonists before or during the Time of the 
Council of Trent.

1. Dominicus Jacobatius (d. at Rome, 1582), Cardinal, author of a 
celebrated treatise, De Concilio.10

2. Ludovicus Gomez (d. 1553), a Spaniard, student at the Spanish 
College at Bologna, taught law, canon and civil, at Padua, named 
Bishop of Sarno; wrote Commentaria in Regulas Concellariae Apost., 
Collectio decisionum Rotae, De reservationibus papalibus, and Lega
torum. (Nicolaus Antonius, Schulte.) 71

3. Thomas Campegius (b. at Padua, 1481; d. at Rome, 1564) was 
Doctor of Philosophy, of both Laws, Apostolic Nuncio, assisted at the 
Council of Trent; wrote De auctoritate et potestate R. Pontificis in 
Ecclesia Dei, De auctoritate SS. Conciliorum, De residentia Pastorum, 
De pluralitate beneficiorum, De beneficio, cum reservations, De pen
sionibus, De coadjutors episcoporum. (Fantuzzi, Schulte, Hurter.) 72

4. Joannes Franciscus de Pavinis (b. at Padua; d. after 1484) 
made a collection, Decisiones Rotae; wrote explanation of the “Regu
lae Cancellariae Apostolicae ”, also treatises on Episcopal visitation 
and the power of the Chapter during the vacancy of the See.

His Concordantiae iuris civilis et canonici are still unpublished. Cf. T. F. 
Schulte, Die Geschichte, II, p. 351.

os Ibidem, p. 253.

oo Ibidem, p. 355.

to Ibidem, p. 251.

71 Ibidem, p. 265.

72 Ibidem, p. 295.
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refused to teach in the same university with him. Among his pupils 
he numbered Giovanni de’ Medici (Pope Leo X, 1513-21). In the 
conciliabulum of Pisa, Filippo spoke and even wrote against Pope 
Julius II, who excommunicated him; he was absolved by Pope Leo X. 
Later he was professor at Pisa, Siena, Padua, and other places. 
(Schulte, Hurter.) 63

9. Joannes de Lignano (d. 1383), layman, wrote Commentarium on 
the Decretals of Gregory IX, Lectura super Clementinas, Consilia, 
Repetitiones et cetera.64

10. Dominicus de S. Geminiano, of the Province of Florence, stud
ied at Bologna, later Auditor of the Apostolic Camera; wrote (in the 
first half of the fifteenth century) Commentarium in Libros Decre
talium, Commentarium in Sextum, Summulae, and Consilia, (Hur
ter.) 65

11. Joannes ab Imola (d. 1436) wrote (an incomplete) Commen
tarium in Decretales Gregorii IX, Commentarium in Sextum, Com
mentarium in- Clementinas, Consilia, Repetitiones, Tractatus de 
Apellationibus, etc. Of him Aeneas Silvius (later Pope Pius II, 
1458-1464) wrote: “In his day he was a legal luminary but entirely 
unversed in practical matters. When I journeyed to Padua I saw 
him in his home and wished that I had not, for the presence of the 
man lessened the fame of the scholar. Indeed the whole man was in 
his writings; he lived while they lived. Apart from them he was 
nothing.” (Hurter.) 88

12. Felinus Sandeus (d. 1503), a native of Ferrara, taught canon 
law at his native place, later Bishop of Lucca, a man of great dili-

68Cf. Franciscos Beza, Vita Philippi Decii, Lyons, 1550; F. C. Savigny, o.c., 
VI, pp. 374-396.

64 Cf. Th. E. Holland, Giovanni da Leg nano. De bello, de represaliis et duello, 
Oxford, 1917; G. Ermini, I trattati della guerra e della pace di Giovanni da 
Legnano, in “Studi e Memorie per la Storia dell’University di Bologna,” I, 8, 

Imola, 1923; G. W. Cooplant, Un outrage inedit de Jean de Legnano. Le Somnium 
de 1372, in “Actes du Congris international d’histoire de religions,” Paris, 1923. 
II; Paris, 1925, pp. 344 sq.; L. Wahrmund, Qucllen zur Geschiehte des romischen- 
Lanonischcn Processes im Mittelalter, IV, 6, Johannes de Lignano super Clementina 
“ Saepe,1' Innsbruck, 1928. His Concordantia Decreti et Decretalium is unpublished.

65 Cf. I. F. Seckel, Beitrage zur Geschiehte bcider Jlechte, I, p. 45; I. F. Schulte, 

o. c., p. 295.

06 Cf. I. F. Schulte, Die Geschiehte, II, p. 397; F. C. Savigny, Geschiehte des 
romischen Hechts, VI, pp. 277-280; G. Fantuzzi, Notizie degli Scrittori Bolognesi, 
Bologna, 1781-1794, Tom. IV.—Studi e Memorie per la Storia della B. Universitd 
di Bologna, Tom. Ill et TV; E. Besta, Storia del Diritto italiano, Milan, 1925, 
Vol. H. 
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gence who, bee-like, gathered from his reading whatever might serve 
his purpose and became noted as a canonist; wrote Commentaria on 
the Decretals; and other things. (Hurter.) 07

13. Joannes Antonius de S. Georgio (d. about 1509), commonly 
called “Praepositus Alexandrinus” or simply “Praepositus”, a Car
dinal; wrote Commentaria super quartum Decretalium, Commentaria 
super Decretum volumina, Tractatus super appellationibus.**

14. Augustinus Beroius (1474-1554), of a noble family of Bologna, 
a layman and married, Doctor of both Laws, taught canon law for 
forty years at Bologna, where he had as pupil Giovanni Angelo 
Medici (later Pope Pius IV, 1559-65) and Ugo Buoneampagni (later 
Pope Gregory XIII, 1572-85). He has been called “the King of 
Laws”. He wrote Commentaria super Decretales, Quaestiones, Con
silia. (Fantuzzi, Schulte, Hurter.).60

95.—Other Noted Canonists before or during the Time of the 
Council of Trent.

1. Dominicus Jacobatius (d. at Rome, 1582), Cardinal, author of a 
celebrated treatise, De Concilio.10

2. Ludovicus Gomez (d. 1553), a Spaniard, student at the Spanish 
College at Bologna, taught law, canon and civil, at Padua, named 
Bishop of Sarno; wrote Commentaria in Regulas Concellariae Apost., 
Collectio decisionum Rotae, De reservationibus papalibus, and Lega
torum. (Nicolaus Antonius, Schulte.) 71

3. Thomas Campegius (b. at Padua, 1481; d. at Rome, 1564) was 
Doctoi’ of Philosophy, of both Laws, Apostolic Nuncio, assisted at the 
Council of Trent; wrote De auctoritate et potestate R. Pontificis in 
Ecclesia Dei, De auctoritate SS. Conciliorum, De residentia Pastorum, 
De pluralitate beneficiorum, De beneficio, cum reservations, De pen
sionibus, De coadjutore episcoporum. (Fantuzzi, Schulte, Hurter.) 72

4. Joannes Franciscus de Pavinis (b. at Padua; d. after 1484) 
made a collection, Decisiones Rotae; wrote explanation of the “Regu
lae Cancellariae Apostolicae ”, also treatises on Episcopal visitation 
and the power of the Chapter during the vacancy of the See.

07 His Concordantiae iuris civilis et canonici are still unpublished. Cf. T. F. 
Schulte, Die Geschichte, II, p. 351.

os Ibidem, p. 253.

oo Ibidem, p. 355.

70 Ibidem, p. 251.

71 Ibidem, p. 265.

7-’ Ibidem, p. 295.
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5. Petrus Andreas Gambarus (de Gambarinis, b. near Bologna, 
1480; d. while on a journey to Faenza to take possession of that See) 
wrote extensively, as e. g., Commentarium in Extrav. Julii II f De 
electione simoniaca R. Pontificis. (Fantuzzi, Schulte.)

6. Alexander de Nevo (fifteenth century) of Vicenza, Canon of 
Tarvisia, professor at Padua for 26 years; published Commentarium 
in Decretales.73

7. Joannes de Breintenbach (d. about 1507) of Leipsic, studied at 
Padua, taught canon law at Leipsic; wrote Repetitiones, Additiones, 
Consilia, Tractatus de successionibus ab intestato. (Hurter.)

73 Schulte, o. c., p. 331, note 1.



PART III

The III Epoch of Canon Law 1

CHAPTER XX

Characteristics of the Closing Years of the XVth 
AND OF THE ENTIRE XVItH CENTURIES

96.—The Mournful Condition of Society both Ecclesiastical 
and Civil. It is necessary for the student of canon law to under
stand these conditions, since they were, to some degree at least, the 
cause of modern civil law and of that anticanonical legislation that 
began to arise in the various sects then separating themselves from 
the Church’s communion. At the end of the fourteenth century, and 
more especially during the fifteenth century, the condition of the 
Church was most unhappy.”1 There were several causes for this re
grettable state of affairs.

(a) The prolonged sojourn of the Papacy at Avignon (1309-75, or 
from Clement V to Gregory XI) greatly weakened the liberty and 
authority of the Church and separated both princes and people from 
her. (b) The “Western Schism’’ (1378-1417) likewise greatly weak
ened the Papal authority and left the Church a prey to secular 
princes, (c) The heresy of the Wyclifites (1375), called thus from 
John Wyclif of England (1324-84) who studied at Balliol College, 
Oxford and while still a youth (1350) called the Pope antichrist. 
He was elected a master of Sacred Theology at Oxford; but rejected 
Tradition, attacked Transubstantiation, auricular Confession, Confir
mation, the Church’s right to possess property; and even taught, to 
some extent, pantheism. These errors were continued by the Hus
sites, the followers of John Hus (b. in Bohemia 1369; d., Constance, 
Baden, at the stake, 1451), “spiritual heir” of Wyclif, who preached 
violent rebellion against the Pope, asserting that Peter was never 
head of the Church and that the papal dignity arises from imperial 
grant; that S. Scripture is the sole source of Revelation; that obe
dience to the Church was an invention of priests, (d) The decrees

i Namely from the Council of Trent to the Pian-Benedictine Code, or from 
1563 to 1918.

ia See The lieformation in England, by G. Constant, Sheed and Ward, Neu- 
York, 1934; How The Reformation Happened, Hilaire Belloc, N. Y., 1929.

(343)
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of the Council of Basel (1432-35) ; and (e) false teaching concerning 
the Pope had greatly weakened ecclesiastical discipline and dero
gated from the rights ot the Holy See. The net result of these evils 
were dissensions and schism in various places and the formation of 
codes of pseudo-laws for Church governance along nationalistic lines, 
(f) Besides all this, the lives of the clergy were too often unworthy 
and even vicious. Concubinage was rife. The law of residence for 
pastors was widely disregarded. The Episcopate came to be regarded 
as the prerogative of nobles. There was an unholy pursuit and 
multiplying of benefices. Grave abuses arose in the matter of com
mendatory abbacies and canonries, which were looked upon as the. 
property of powerful families and the patrimony of their children. 
Solid ecclesiastical training for clerics was lacking. All these were 
sources of grief for the Church and made ecclesiastical reform a cry
ing necessity, (g) Naturally, civil society was in no better state. 
Immorality, with its evil train of cruelty, ignorance and disease, was 
endemic. The sacraments were neglected, the Church’s holy days and 
fasts were not observed. Superstition everywhere prevailed, as is 
shown by the vast numbers of astrologers, alchemists and soothsayers. 
Usury was permitted. The apathy of the civil powers destroyed 
public order. Hence the bands of nocturnal roysterers, the nests of 
robbers, and the assassins unwhipped of justice.

97.—Attempts at reformation were not lacking in the Church :
(a) In Councils, as Vienne (1311-12) and Constance (1414-18). 

Practically these availed but little.
(b) On the part of men illustrious for holiness of life and 

soundness of doctrine, as Gerard de Groote, of Holland (1340-83); 
the world-famous Thomas a Kempis (b. c. 1380, d. 1471) ; Denis, the 
Carthusian (d. 1471), who wrote many things for the reform of 
morals, as De vita et regimine praesulum, De vita canonicorum, De 
vita curatorum; St. Vincent Ferrer, the famous Spanish Dominican 
(d. 1419); the Italian Franciscan, St. Bernardine of Siena (d. 1444); 
St. John Capistran (d. 1456), who preached with wonderful results 
in Italy, Austria, Germany, and Hungary; St. Bernardine of Feltria 
(d. 1494), by his preaching; Blessed James Philip Bertoni (d. 1483); 
Cardinal Nicholas of Cusa, a German (d. 1464), who as Legate of 
the Supreme Pontiff travelled nearly the whole extent of Germany; 
Cardinal Francis Ximenez de Cisneros (d. 1517), a Spanish Fran
ciscan, who founded and endowed the University of Alcala (about the 



Collections of Canon Law 345

year 1504) and published the first Polyglot Bible (in the year 1517 
after fifteen years’ labor), called the Complutensian, Complutum 
being the Latin name for Alcala; William Durandus, a Frenchman 
(d. 1328) ; John Gerson, Chancellor of the University of Paris (d. 
1429) ; Blessed Bonaventure Tornielli (d. 1491) ; and Jerome Savon
arola (1452-98), whatever may be thought of his violent and fiery 
eloquence. There was also an illustrious and saintly founder of a 
new school of art, the mystical school of painting, Fra Angelico of 
Fiesole (d. 1455), known also as “Il Beato” (the Blessed).

Worthy of special remembrance are most devout women: St. Rita 
of Cassia (d. 1456); St. Catharine of Bologna (d. 1463); St. Cath
arine of Genoa (Catharine Fieschi Adorno, d. 1510); Blessed Mar
garet Sabaudia (d. 1467).

(c) Bishops of ardent zeal flourished at this time, as St. Law
rence Justinian, (first) Patriarch of Venice (d. 1455), who wrote 
De complanctu Christianae perfectionis; St. Antonius, Archbishop of 
Florence (d. 1459), author of Summa confessionalis; and illustrious 
Cardinals, as Blessed Nicholas Albergati, Cardinal Archbishop of 
Bologna (d. 1443) and Cardinal Dominicus Capranica (both created 
Cardinals by Pope Martin V, 1417-31) ; Cardinals Bessarion, Juan 
Torquemada, Nicholas of Cusa (created by Pope Eugene IV, 1431- 
47) ; Cardinal Ximenez de Cisneros (chosen by Pope Julius II) and 
Cardinal Cajetan de Vio (created by Pope Leo X, 1513-21).

There were also holy founders of Religious Families, as St. Francis 
of Paula, founder of the brethren called “Minims” (1416-1508) and 
St. Frances of Rome, founder of the Institute of the Oblates (d. 
1440).2

These attempts, justly called “tall reeds” by Melchior Cano (d. 
1560), were not sufficient; for it was not a question of diseases here 
and there but of a widespread pestilence afflicting entire regions and 
nations in their men and their institutions.

98.—Christian unity rent by the innovators. A large part of 
the peoples of northern and central Europe was separated from the 
unity of the Church in the beginning of the sixteenth century. A 
Saxon monk, Martin Luther, of the Order of St. Augustine (1483- 
1546), corrupted with pride and evil life, begins by denouncing 
“abuses” in the Church, proceeds to vile attacks upon the Roman 
Pontiff and all the opponents of the “New Religion”. Ere this he

2 See Pastor’s Lives of the Popes, Vol. III. Introduction. 



346 History of Sources of Canon Law

has formulated erroneous opinions touching Sacred Scripture and the 
constitution of the Church. His movement becomes largely political 
and is aided immensely by the civil power. He flatters the secular 
princes, connives at their corrupt practices, grants divorces to them, 
yields them Church property and even extends their sway to matters 
of religion under the regalistic and anarchic dictum that ‘‘the ruler 
makes the religion” (cujus regio, ejus est religio). Corrupt rulers 
eagerly embrace these flattering doctrines and, swollen with pride and 
the spoils of sacrilege, persecute devout laymen, zealous pastors and 
saintly Bishops, drive them into prison, into exile, and to death. 
Luther is carried along on his downward career, describes Pope and 
Cardinals as “Doctors of corruption”, cries out against “the tyranny 
of Rome”; just as long before him the writings of Wyclif and his 
followers had spoken of “the Roman beast”. He proceeds to deny 
free will, thus weakening man’s moral fibre; and teaches a novel doc
trine on justification. Thus in hatred and violence were the new 
doctrines inculcated.

Pope Leo X, by a Brief of 23 August, 1518; appointed Cardinal 
Cajetan, who was then a legate at the Diet of Augsburg for the settle
ment of the Turkish question, to deal with Luther. The Cardinal 
(Thomas de Vio) was Master General of the Friars Preachers, noted 
as a theologian, an exegete, and a prelate of great prudence. More
over, the Pope had given him full powers in the case. He could, 
however, do nothing to bring the heresiarch to a better state of mind. 
Of Luther apologetic writers of the day said: “The boar out of the 
wood hath laid it (the Church) waste; and a singular wild beast 
hath devoured it. ”8

Among the rulers favoring Luther was the prince elector, Frederick 
of Saxony, who from the beginning espoused his cause. In fact the 
Germanic princes in general were eagerly seeking a pretext for a war 
of independence against Emperor Charles V, which they seemed to 
find in the new Lutheran tenets. As Michelet shrewdly remarks: 
“deterred by the threats of the Master of Mexico and Peru, they 
found their Indies in the secularization of Church property”? 
Luther was also favored by the University of Wittenberg.

The rebellion was forwarded, too, by the rise of Humanism with its 
proclivity for absolute independence in philosophy, literature, and

a Psalm LXXIX, 14.

* Precis d’Histoire moderne, VII.
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law? This is by no means to be interpreted as a condemnation of 
Humanism as such. It is admitted by all that the Holy See was most 
favorably inclined to all that was best in the movement. In a work 
of this scope it is only necessary to mention the Popes Nicholas V 
(Parentucelli, 1447-55), Pius II (Piccolomini, 1458-67), Julius II 
(Della Rovere, 1503-13), Leo X (Medici, 1513-21). In point of fact 
there is well-founded complaint that the Church authorities were not 
always careful and alert to check the rising tide of paganism that all 
too frequently accompanied the Renaissance. Above all, the revolt 
was aided by the philosophical systems widely adopted at the time, 
a neo-Platonic Idealism 6 and Averroism,7 with their practical nega
tion of a personal God and of an all-compelling theological truth.

Add to this, the lamentable economic condition of the Germanies 
(the crushing of the small tradesman, usury, dishonesty in busi
ness), accompanied by unbridled love of luxury, even among the 
peasants, and a widespread ignorance of religion in all classes. The 
preachers of the “New Religion” seized on every pretext to foment 
hatred of Rome. Quarrels between clergy and laity tended to sep
arate civil States from the Church. The inertia of many Bishops, the 
corruption of priests, the widespread ignorance of religion served as 
aids to the cupidity of princes and furthered the Protestant rebellion. 
Times such as these are a grave warning to the clergy and to all

s 1 * The artistic, literary, philosophical and mystical movement of the Renaissance 
was, in fact, as capable of becoming the starting-point of the Pro-testant revolt, as 

the prelude of a Catholic reform: all depended on the spirit that prevailed in this 

movement and the men who directed it.”—Mourret-Thompson, History of the 
Catholic Church, V, p. 296.

It is to Plotinus of Egypt (20542-70) that we owe the first exposition of Neo
Platonism. “The philosophy of Plotinus is an elaborate attempt to bring the 

transcendental spiritual element of religion into harmony with the philosophy of 
Plato, or, more correctly, with the philosophy of the Platonists. Plotinus, the 

pagan, attempted to accomplish what Philo, the Jew, had attempted to accomplish 
two centuries before. He imagined that by his doctrine of emanations he had 
bridged over the chasm between the One and the world of sense phenomena. But, 
like all monists, he was doomed to failure. His exclusion of volition and thought 
from the concept of the Deity forbade the introduction of a principle of differen
tiation; he could not consistently maintain the origin of the multiple from the 

One.’ ’—Turner, History of Philosophy, p. 209.

7 Averroism is a system of philosophy named from its founder Averroes, an 

Arabian physician, born at Cordova in the year 1126. He was considered the great
est of the Arabian commentators on Aristotle. His heterodox Aristotelianism 
began to be introduced into the schools in the thirteenth century. Its most charac
teristic error—among many—was that what is true in philosophy may be false in 

theology, and vice versa. See Turner, op. cit., p. 393.
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Catholics to take thought to what an abyss the desertion of the ways 
of Christ leads.

Along these lines, the setbacks formerly suffered by princes at the 
hands of the Sovereign Pontiffs (Canossa, Legnano, the Hohenstaufen 
defeat in the person of Frederick II, Manfred, Conradin) were often 
pointed out by Germanic politicians as evidences of Papal hatred of 
Germany. Likewise, the Avignon exile of the Popes was looked upon, 
without factual basis however, as a conspiracy of Popes and Gaulish 
kings against the Empire, regarded by its subjects as Romano- 
German. Protestantism thus assumed the ethnic role of Pan-German
ism, in opposition to Latinism. Hence the quick and easy spread it 
enjoyed in Germanic countries. In fact the withdrawal of nations 
from Church unity was along the lines of nationalistic cleavage. 
Christianity was made to conform to national ideas and ideals instead 
of being, as it essentially is, worldwide and Catholic. This was a 
specious method of deceiving the nations, of strengthening and per
petuating error. It should serve as a grave warning to both priests 
and the faithful to cultivate the religion preached by Christ, one and 
Catholic.

So Church unity in the sixteenth century suffered from Protestant
ism the same wounds that it had sustained from the Byzantinism of 
Photius in the ninth, and Michael Cerularius in the eleventh cen
turies. Almost all Germany became Protestant; so too did a large 
part of Switzerland under the preaching of Zwingli (1484-1531), pas
tor of Glarus, and Calvin (Jean Chauvin, 1509-64), a Frenchman and 
a beneficed cleric. This latter wrought disaster in France also, where, 
however, his followers were not called Calvinists but Huguenots.8 
Later, other nations joined the ranks of the Reformers, as England, 
under the lustful Henry VIII (1509-47), who sought in vain from 
Pope Clement VII (1523-34) a dissolution of his legitimate marriage 
with Catharine of Aragon and a legitimation of his concubinage 
with Anne Boleyn, but more especially under the treacherous Eliza
beth (1558-1603); Scotland, under the leadership of John Knox, a 
friend of Calvin;0 the Netherlands, or better Holland alone, under 
William of Nassau, Prince of Orange; then Denmark, under Chris
tian II (1513-25), Frederick I (1525-33) and Christian III (1533-59),

a The word Huguenots is said to be from either the German Eidgenossen, con

federates, or from the name of a Protestant leader, Bcsanvon Hugues.
oln Scotland Calvinism acquired the name of Puritanism or Presbyterianism. 
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the heretical preacher being John Tausen; Norway,10 under the same 
Christian III; Sweden,, under Gustavus I (1523-69), called also 
Gustavus Vasa, and Gustavus II (1611-23), called also Gustavus 
Adolphus, Even Hungary and Transylvania were infected by 
Protestantism.

10 Denmark and Norway had been united under one king since the dissolution of 
the Union of Kalmar in 1397.

11 It forbade interference with Catholic worship, especially the Mass.

is This epitaph was composed by Cardinal Enckenvoert, the faithful friend and 
companion of Adrian. The original roads: “Proh dolor! quantum refert in quae 
tempora vel optimi cujusque virtus incidat. ”

All these nations were called by the name Protestant. This generic 
title for the religious bodies of the Western world, outside the Cath
olic Church, arose when some of the members of the Diet of Speyer 
protested (19 April, 1529) against the Diet's action in ordering the 
observance of the Edict of Worms, until the next Council, in those 
States already observing it; and prohibiting the rest of the States 
from introducing novelties in religion.11 On 25 April these dissidents 
appealed from the Emperor to the future Council.

99. — Pontifical Reformers. Sovereign Pontiffs, aghast at the 
wounds inflicted upon the Church and the loss of souls, gave anxious 
thought to reformation. Pope Adrian VI, the immediate successor of 
Leo X (Cardinal Adrian Dedel of Utrecht, 1522-23), despite learn
ing and piety and loftiness of purpose, was unable to accomplish 
much, because of the exigencies of the time and the shortness of his 
reign. (It lasted only twenty months.) The epitaph upon his tomb 
at Santa Maria dell'Anima at Rome tells us of his merits and of his 
failure: “Alas what a difference it makes on what times the virtues 
of even the noblest are cast”.  Nor could Clement VII (Giulio de’ 
Medici, 1523-34) avail much, because of the unhappy political con
dition of Europe and the indescribably barbarous “Sack of Rome” 
in May 1527. Pope Paul III (Alessandro Farnese, 1534-49) began 
the work of reform with great energy. He determined that the first 
need was for new Cardinals and added the following worthy and 
noted names to the Sacred College: the Cardinals Contarini, Sadoleto, 
Reginald Pole, Carafa, Cervini, Aleandro, Scombergo, Bembo, Parisio, 
Simonetti, Morone. He opened the Sacred Council of Trent on 13 
December, 1545. Pope Paul IV (Giovanni Pietro Caraffa, 1555-59) 
ardently continued the work. Pope Pius IV (Giovanni Angelo de’ 
Medici, a Milanese, 1559-65), milder in character, brought the Council 
to a close, 4 December, 1563.

12
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Zealous promoters of the Tridentine decrees of reform were the 
Popes, St. Pius V (Michele Ghisleri, 1566-72); Gregory XIII (Ugo 
Buoncampagni, 1572-85), noted at Trent as a learned jurisconsult, 
formerly professor of Law at Bologna, who during his pontificate 
founded twenty-three Seminaries of various grades and enlarged 
others, as e. g., the Roman College (now called the il Gregorian Uni
versity”, in his honor); issued a new and revised edition of the 
“Corpus Iuris Canonici”;13 and finally Sixtus V (Felice Peretti, 
1585-90), a man of tremendous energy, a great administrator, a happy 
reviser of the Roman Curia.

100.—The Universities. In the sixteenth century the Universities 
are in decline, since they lost the prestige that they possessed during 
the struggles between the papacy and the Empire, and the battles 
for freedom of the municipalities. They lost their autonomy under 
princes who, while posing as patrons and protectors of Art and 
Letters, imposed upon the Universities their own statutes. Schools 
declined in number and became local in character, owing to the desire 
of politicians to preserve the balance of power. Teachers were no 
longer illustrious for knowledge and too often regarded their degrees 
as mere instruments for monetary gain. Humanism, whose method 
may be called historico-critical, did not arise within the Universities.

The restoration of canon law was the work rather of litterateurs 
than of jurists; the cultivation of antiquity and of ancient documents 
flourished. Jurists sought out the ancient codices; carefully corrected 
and edited them. Naturally the invention of printing in the fifteenth 
century gave the whole movement a mighty impulse. The chief of 
the jurists of the Roman Law was Andreas Alciati (a native of Alzano, 
near Milan, 1492-1550). Alciati inaugurated the application of his
torical and philological analysis in the interpretation of the sources 
of Roman Law. Very famous is his work ‘‘De verborum significa
tione”. He had fewer followers in Italy than in France. In the 
latter country the school of humanists attained the greater fame.

is His best known work is perhaps the reform of the Calendar, now called the 

“Gregorian” Calendar. See below, pp. 672 f.



CHAPTER XXI

Sources of Law Peculiar to the Protestant Sects

101. — Sources of Law among Protestants. We speak now, of 
course, of post-Lutheran times. For, though the Reformers could not 
utterly and in an instant abandon the universally accepted laws of 
the Church, they none the less from the day that Luther burned a 
copy of the 11 Corpus Iuris Canonici” before the Wittenberg gate, 
declaring it to be ‘"heretical, anti-christian, and unnatural”, inaug
urated a law not contained in the ancient collections. However, de
spite the declared contempt of Protestants for the law of the Catholic 
Church, it yet remained for them a subsidiary legal source.

Symbolic books (sc. books containing statements of fundamental 
doctrines of faith) began to come into existence.1 There were also 
■’Ordinances” (or Statutes) called “Kirchenordnungen” (ecclesias
tical laws), and civil laws, “Staatsgesetzgebung’’ (State laws). And 
so the ecclesiastical law (in opposition to canon law) became a branch 
or part of civil legislation, in accordance with the dictum promul
gated at the Diet of Speyer (1526), “the ruler makes the religion”, 
a monstrous exhibition of false authority in matters religious.

A. Lutheran Confessions. 1. The Augsburg Confession (1530), 
drafted by Melanchthon, was based on Luther’s “Articles”. It was 
presented to Charles V at the Diet of Augsburg in Bavaria (25 June, 
1530); which convention the Emperor had summoned in the vain 
hope of restoring the Lutherans to peace and the Church. The 
Confession is full of equivocation and falsehood. It consists of 
twenty-one Articles serving to make up the Protestant creed; and 
seven Articles touching ‘ ‘ reformed abuses ’ ’. These so-called ‘ ‘ abuses ’ 
it is interesting to note, were Communion under one species, the law 
of celibacy, the laws of fast and abstinence, the precept of confession, 
religious vows, Episcopal jurisdiction. Needless to say, the over
throw of these Catholic doctrines strikes a killing blow at almost the 
entire ecclesiastical discipline.

i “Each new sect being obliged to prove its raison d'etre by showing just how 
far it differed from others, a very large number of confessions appeared, varying 
in size from a few articles to long theological treatises. As a rule, the later 
confessions are merely modified copies of the older ones, altered to suit local 

circumstances or personal views.”—Cath. Enc.f V, p. "GO.
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2. The Apology of Melanchthon (1531). When Catholic theolo
gians, upon the expostulation of the Emperor, had drawn up a refu
tation of the Augsburg Confession, which was read in the Diet on 
3 August, 1530, Melanehthon issued the above “Apologia’’ of abuse, 
"which, like the “Confession”, was full of equivocation and ambiguity.

3. The Smalcald Articles (1537) were drawn up by Luther at the 
commission of the Protestant Estates at Smalcald. There are twenty
seven Articles. The Primacy of the Roman Pontiff is rejected. There 
followed the “Great11 and “Small11 Catechisms of Luther (1528- 
1529). (At the town of Smalcald the Protestant Princes, under the 
inspiration of Luther and Me lan ch thou, entered into a conspiracy 
against the Emperor and formed a confederacy [the League of 
Smalcald] to defend themselves if aught were attempted against the 
“Word of God”. Even France and England promised protection to 
this confederation, for the sake of the “liberty” of Germany, as 
against the Emperor. Their real reason was political expediency.)

4. After Luther’s death we have the Formula of Concord or Torgau 
Book. This was issued by the Assembly of Torgau (1576) at the 
orders of the Elector Augustus of Saxony, in an attempt to end the 
dissensions that broke out after the heresiarch’s death and centered 
chiefly about the person of Melanchthon, who departed more and 
more from Luther’s tenets with the passing years. The “Formula” 
was intended only for churches of certain regions and depended in 
every case upon state sanction for its validity.

B. Creeds of the German Reformed Churches :
1. The Heidelberg Catechism, so called for the two professors at 

that University (1563) Zaccharias Ursinus and Gaspardus Olevianus, 
who composed it. It held a middle course between Lutheranism and 
Calvinism in an attempt to compose peace between them.

2. The Confessio Marchica (1614), attributed to John Sigismund, 
Elector of Brandenburg, who embraced Calvinism the year before he 
published this Confession.

3. The Confessio Gallicana was drawn up by Calvin for the Prot
estant Synod at Paris (1559). It was revised in various synods up 
to that of La Rochelle in 1571. At the same time rules were formu
lated for the Presbyterian churches of Switzerland.2

2 See Pidoux, La discipline ecclesiastique des I’eglises refornues de France, 
Lausanne, 1901.
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C. Written confessions, while not containing any special laws, were 
of great service in the formation of the constitution of the Lutheran 
churches.

D. The Conclusa Corporis Euangelicorum are to be considered 
merely mediate sources of the so-called Evangelical churches, since 
they depended for their binding force upon the sanction of the state, 
or upon custom which the state acknowledged.

E. Here and there, especially in our time, synods have been held 
for making new disciplinary laws or modifying the old.

F. Other Confessions were drawn up after the fashion of these 
earlier ones:8

The First Confession of Basel (1531) was drawn up by Ecolampa- 
dius and elaborated after his death by his successor, Oswald Myco- 
nius. It was promulgated by the civil authorities of Basel in 1534. 
A new confession, the Second of Basel or 11 Helvetica Prior” was 
drawn up for the sake of the independent Swiss, who rejected the 
Wittenberg Concord of Luther. This “Helvetica Prior” was pro
mulgated at Basel in 1536 and remained for some years the national 
creed of the Swiss Protestants. It was abandoned in 1566 in favor 
of the “Helvetica Posterior”. This latter was composed two years 
after the death of Calvin. It is, however, full of his spirit. At first 
a private work of Henry Bullinger of Zurich, of Myconius and Grig- 
naeus, it was later received by many of the Reformed Churches of 
Europe. It contains twenty-eight Articles.

The Confessio Belgica was drawn up in French by Guy de Bray 
(1561) in thirty-seven Articles for the Protestants of Belgium and 
Holland, who were Calvinists.4

In Denmark, under Frederick I (and against his sworn promises at 
his election) the Lutheran preachers were allowed to spread the new 
doctrines. Prominent among these preachers was Hans Tausen, a 
disciple of Luther. In the Diet of Odense (1527) Frederick, while 
proclaiming religious freedom for Denmark proper, in reality sought 
to undermine completely the ancient faith. Three years later the 
Confessio Havnica was accepted by the new religionists as their creed 
or symbol.

s See Niemeyer, Collectio confessionum in eccl. reform, publicatarum, Leipsic, 
1840; Daniel, The Prayer Boole, Its History, Language, and Contents, London, 
1902 (20th. ed.).

4 Finally the Synod or Dort (or Dordrecht) subscribed (29 April, 1619) to the 

Confessio Belgica as the public creed of the Reformed Churches.
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In England there was the celebrated Book of Common Prayer,* 
issued by Parliament, 15 January, 1549. A revised edition was made 
obligatory in 1552. This is in reality a new liturgy destructive of 
the old. It was composed, not however all at the same time, by 
Bucer and Fagius (Protestant theologians from Strassburg), Peter 
Martyr and Bernardino Ochino;6 also the Forty-two Articles, 
drawn up by Cranmer and Ridley, which embrace the teaching of 
both Luther and Calvin. *

The very title “The Book of the Common Prayer and Administra
tion of the Sacraments After the Use of the Church of England” 
proclaims its novelty. Hitherto, the liturgical language of England 
was Latin; and although there were local customs in the Missals of 
Salisbury, Hereford, York, Lincoln, substantially the Roman Missal 
(Missale Romanum) was everywhere used.

The motive for the “Book of Common Prayer” was by no means 
to give a uniform and simple liturgy for all, as was said, but to 
uproot Catholic doetrines.ca “The law of praying is the law of be
lieving” (lex orandi, lex credendi) and the “Reformers” endeavored 
to give a Protestant tone and interpretation to the four liturgical 
books, the Breviary, the Missal, the Pontifical, and the Ritual. Ac
cordingly errors are craftily insinuated. Certain Feasts of the Blessed 
Virgin Mary and the Saints are suppressed; changes are made in the 
words of administration of some Sacraments; the anointing in Con
firmation is abolished; Matrimony is not placed among the Sacra
ments, etc.

Archbishop Cranmer (1489-1556) took the leading part in the com
position of this book. For this he was eminently fitted because of his 
intimate knowledge of the genius of the English people and his fine 
literary style as shown in the various formulas of prayers.7

The “Forty-two Articles”, established by Edward VI or rather 
during the Protectorate of Somerset (1547-53), were later revised

s For an account of the Book of Common Prayer with its several revisions (in

cluding the attempted one of 1927), see The New Catholic Dictionary.
6' ‘ Vermigli, an Italian monk who had married a nun, and who is known as Peter 

Martyr, 'wSlS appointed professor at Oxford in 1547: a work published by him two 
years later frankly accepted Zwingli’s radical doctrine on the Eucharist. His 
compatriot, Bernardino Ochino, an unfrocked Capuchin and canon of Canterbury, 

taught almost identical doctrines.”—Mourret-Thompson, op. cit., p. 418.

«»* Cf. The Anglican Communion Service and the Eucharistic Sacrifice, by Rev. 
E. C. Messenger, Ph.D. in “Clergy Review,” Vol. VIII, No. 5, Nov. 1934.

7 Cf. Gasquet and Bishop, Edward VI and the Book of Common Prayer; Gasquet, 

England's Breach with Borne (1920), translated into Italian, La scissura dell' 
Inghilterra con Boma nel sec. XVI (1921). 
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under Elizabeth (1558-1603) and issued in their present form as the 
Thirty-nine Articles (1563). They were approved by Parliament 
in 1571. To Parliament was given the supreme power to legislate for 
the Established Church of England.

The Westminster Confession was drawn up by Protestant divines 
at Westminster Abbey in 1643. It was accepted, after revision, by 
Parliament, in 1647. A “Larger” and a “Shorter” Catechism were 
also compiled and approved.

The Scottish Confession was drawn up by John Knox in 1560 
at the command of the Parliament at Edinburgh. This Confession, 
Puritan in doctrine, was declared the State religion in 1592.8

8 Among the principal Protestant writers on law we may mention Benedict 

Carpzov (d. 1666) who wrote De lurisprudentia ecclesiastica seu consistorialis, 
Leipsic, 1649; Justus Hemming Bohmer who wrote many dissertations: among 

them I us ecclesiasticum Protestantium usum modernum iuris canonici juxta seriem 
decretalium ostendens, Halle, 1714-1717. Cf. K. Rathenbiicker, Die Trennung ton 
Staat und Kirche, Miinchen, 1908, pp. 11-74.



CHAPTER XXII

The Council of Trent

(13 December, 1545-4 December, 1563}
102.—The Tridentine Council — Bull of Indiction — Histories 

of the Council.
We have seen the Church at the beginning of the sixteenth century 

sadly bewailing the defection of her children, even of whole nations, 
under the leadership of Luther, Calvin, Zwingli and other so-called 
reformers. The Pseudo-Reformation was a rebellion. The task of 
the Church then was to reseat authority and restore ecclesiastical 
discipline. There was need of a clear and authoritative statement of 
Catholic doctrine and law to separate the wheat from the chaff; there 
was urgent necessity for an Oecumenical Council.

After the overcoming of obstacles, not few or slight,1 arising from 
the Protestants, who had at first appealed to a General Council 2 and 
now opposed it; from princes, as Francis I of France, who made 
threats eon p pm in g it; and from those who objected to the proposed 
place of holding it, the Council was at last opened by Pope Paul III 
at Trent in 1545, three years after its indiction.

The history of the Council was written by Paolo Sarpi, a Venetian 
(1552-1623), a Servite. It was first published at London, Istoria del 
Concilio Tridentino, in 1619 by the apostate Bishop of Dalmatia, 
Marcantonio de Dominis, using the pseudonym of Pietro Soave 
Polano. Sarpi cultivated a great intimacy with Protestants and with 
Venetian statesmen inimical to the Church. Thrice the Republic of 
Venice had nominated Sarpi for a bishopric, only to have his name 
rejected by the Roman Curia. He seems to have sworn an oath of 
Hannibal against the Church; and with utmost malevolence stains 
every page of his history with scurrilous invective and crafty propa
ganda. His history, according even to Ranke and other Protestant 
historians, is devoid of historic value.

1 The Pope mentions these obstacles in 1 * The Bull of Indiction of the Sacred 

Oecumenical and General Council of Trent/’ Initio nostri. The Council was 

first called for Mantua, then Vicenza, and lastly Trent. Cf. Canones et Decreta 
C. Trid.—Tipographia de S. C. Prop Fide, pag. V.

2 Luther had appealed from the Pope to an oecumenical Council, 28 November, 
1518. Not long after the convoking of the Council of Trent he died, 18 

February, 1546.
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Cardinal Pietro Sforza Pallavicino, S.J. (d. 1667), making use of 
the Roman and other archives3 composed an excellent history4 of 
the Council and refuted Sarpi’s many misstatements. His style is 
somewhat diffuse and at times acrimonious against Sarpi. We must 
remember, however, that he was writing a controversial work, as well 
as a history, and that Sarpi’s book had achieved a wide circulation, 
being translated in 1620 and 1621 into Latin, French, and German; 
in 1629 into English.

In 1901 the publication of all the acts of the Council of Trent was 
begun under the title “Concilium Tridentinum: diariorum, actorum, 
epistolarum, tractatuum, Nova Collectio”. The “Societas Goerre- 
siana” (founded 1876) is editing the work for promoting the study 
of letters among German Catholics, Herder.5 Seven large volumes 
have already appeared at Freiburg.6

Father Le Plat, S.J. issued an “Histoire du Concile de Trente”, 
1857, Brussels (3 vols.). It will be of service also to consult the two 
works of Generoso Calenzio, priest of the oratory, namely “Saggio 
di storia del Concilio Generale ai Trento Sotto Paolo III” and “Docu
menti inediti e nuovi lavori letterari sui Concilio di Trento, riguar- 
danti la Storia e le Edizioni dei Canoni e Decreti del Medesimo eon 
un Catalogo dei posteriori Concilii Diocesani, Provinciali, etc.”

Schulte in his work “Geschiehte etc.” composed not a history but 
a calumniation of the Council.

3 He also made use of the previous labors of Contelori and Alciati.

< It appeared at "Rome in two folio volumes in 1656 and 1657.

s This literary society is named from Joseph Goerres who, after favoring the 
French revolution, became a champion of the liberty of Germany against Napoleon 
I and a defender of the moral and social teaching of the Church.

o Tom. I. Diariorum pars prima. Collegit, edidit, illustravit Sebastianus 
Merkle, CXXXII -j- 932 pag. Friburgi Brisgoviae, Sumptibus Herder 1901.

Tom. II. Diariorum pars secunda. Collegit, edidit, illustravit Sebastianus 
Merkle, CLXXVII 4- 964 pag. Ibidem, 1911.

Tom. IV. Concilii Tridentini Actorum pars prima: Monumenta concilium 
praecedentia, trium priorum sessionum acta. Collegit, edidit,‘illustravit Stephanus 
Ehses, XI 619 pag. Ibidem, 1904.

Tom. V. Actorum altera pars: Acta post sessionem tertiam usque ad concilium 
Bononiam translatum, LX -f- 1080 pag. Ibidem, 1911.

Tom. VIII. Actorum pars quinta. Complectens acta ad praeparandum con
cilium et sessiones anni 1562 a prima (XVII) ad sextam (XXII). Coll., ed., ill. 
Stephanus Ehses, XI 4- 1024 pag. Ibidem, 1919.

Tom. IX. Actorum pars sexta. Complectens acta post sessionem sextam (XXII) 

usque ad finem concilii (17 September, 156’2—4 December 1563). Coll?, ed., ili. 
Stephanus Ehses, XXXI -f- 1193 pag. Ibidem, 1924.

Tom. X. Epistolarum pars prima. Ed., coli., illustr. Godfredus Buszbell, 
LXXVI -|- 996 pag. Friburgi, 1916.
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It is very useful to consult the collection entitled 4i Canones et 
Decreta Concilii Tridentini” officially edited at Rome in 1564; then 
by Le Plat, 1779; Richter and Schulte, 1853; Rome, from the Poly
glot Press, 1904.7

103.—The three periods of the Council of Trent, namely:
13 December, 1545 to 11 March, 1547—15 months.
1 May, 1551 to 28 April, 1552—12 months.
18 January, 1562 to 4 December, 1563—221^ months.

The First Period (1545-47). In the beginning only thirty-three 
Prelates were present, under the presidency of Cardinals Del Monte 
(later Pope Julius III), Cervini (later Pope Marcellus II) and Regi
nald Pole. There were present also Cardinal Madruzzo, Bishop of 
Trent, four Archbishops, twenty Bishops, and five Generals of Re
ligious Orders. At the end of this first period there were present 
about 250 Prelates, of whom two-thirds were Italians. At the outset 
it was decided that the votes were not to be given by nations (as had 
been the case at Constance and Basel) but by individuals. Two books 
were taken by the Fathers as cardinal in all disputed points, the Bible 
and the Summa Theologica of St. Thomas Aquinas.

Beginning with the fourth session (8 April, 1546), grave dogmatic 
questions came under discussion, as, the sources of Revelation, the 
Canon of Sacred Scripture, the authentic version thereof (the Vul
gate), so that an official norm might be had in dealing with heretics 
who were denying certain of the Sacred Books. In the fifth session 
Original Sin was treated of; in the sixth session, Justification; in the 
seventh, the Sacraments in general, as the means of acquiring and 
increasing grace; Baptism, and Confirmation, on residence of Bishops,8 
on Benefices etc.

The Second Period (1551-1552). Upon the close of the eighth ses
sion (11 March, 1547), because of a deadly and contagious disease 
that had appeared at Trent and because some of the Bishops had 
already departed, the Council removed to Bologna. The legates of

t Cf. T. Le Plat, Monumentorum ad historiam concilii Tridentini potissimum 
illustrandam amplissima collectio, Louvain, 1781; A. Theiner, Octa genuina SS. 
oecumcnici concilii Tridentini, Zugabria, 1874; Concilium Tridcntinum. Diariorum, 
Actorum, Epistolarum, Tractatuum nova collectio, ed. Societas Goerresiana, 
Freiburg, 1901-1924.

s In the V Session of the Council it was brought to the attention of the Fathers 

that the Diocese of Pamplona had not beheld its Bishop for eighty years; the 

incumbent had always been absent. 
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the Emperor did not repair thither, however. Two sessions were 
held at Bologna in the palace of Bevilacqua and the sacraments of the 
Eucharist and of Penance were proceeded with. At the suggestion 
of the Pope no canons were enacted, because of the desire of the 
Emperor to hold all sessions at Trent. On 13 September, 1549 Pope 
Paul HI suspended the Council.

Pope Julius HI (1550-55), pursuant to his promises made in Con
clave. again summoned the Fathers to Trent by the Bull Cum ad 
tollenda. Six sessions (11th to the 16th) were held (1 May, 1551 
to 28 April, 1552) treating of the Eucharist, Penance, and Extreme 
Unction. The war between the Protestant princes and the Emperor 
now threatened Trent;0 and the Fathers, considering themselves to be 
in great bodily danger, departed for their homes. An interruption 
of two years was provisionally fixed upon; but this period, owing to 
quarrels between Christian princes, the slight influence of the Council 
upon Germany and the fear of Catholics for the result of the Coun- 
cil’s decrees, extended itself to ten years before it was deemed ex
pedient for the Fathers to re-assemble. Moreover, Pope Marcellus II 
reigned only’ twenty-two days (1555) and Pope Paul IV (1555-1559), 
owing to the state of the time, could not re-convene the Council with
out the aid of the Emperor, with whom he was quarreling.10

The Third Period (1562-1563). Pope Pius IV at the urgent solici
tation of his nephew, St. Charles Borromeo, opened the Council for 
the third time by the Bull, Ad ecclesiae regimen. On the morn
ing of the first session all the Fathers went to the Church of St. Peter 
and, led by the Pontiff himself, made a penitential procession to the 
Church of St. Mary “Supra Minervam”. Nine additional sessions 
were held.11 In the first sessions preliminary questions were acted 
upon. The Protestants were invited to the Council, but, as formerly, 
in vain. In the twenty-first and twenty-second Sessions Holy Com
munion and the Mass were treated of. In the twenty-third Session 
there was acrimonious dispute as to the Episcopate, especially touch
ing residence; and the false theory of the superiority of the Council 
over the Pope; the erection of Seminaries was also decreed.12 In the 
twenty-fourth Session (11 November, 1563) the Fathers treated of

o Maurice of Saxony had invaded the Tyrol.

10 Cf. Pastor, o. c.f Vol. VI.

11 Cf. L. Pastor, Storia dei Papi dalla fine del Medio Kvot Vol. VII, Pio IV 
(1559-65), Rome, Desclee, 1923,

is In Sess. XXIII, 18, de ref.
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Matrimony, the election of Bishops and Cardinals, the administration 
of dioceses, provincial Councils (to be celebrated every fourth year), 
diocesan synods (to be held annually), incompatible benefices.

In the twenty-fifth, and last, Session (3 and 4 December, 1563) the 
discussion was on Purgatory, on the invocation, veneration, and relics 
of saints, on sacred images, on indulgences, and especially on dis
cipline.

On 4 December, 1563 all the Fathers present at the Council13 
(255), with the exception of two Bishops and the proxies of four 
other Bishops, signed the acts of the Council. The Bishops of Ger
many were absent through fear of the Protestants. On 30 December, 
1563, Pope Pius IV in Consistory solemnly confirmed the acts of the 
Council. Later a further approbation was given by the Constitution 
Benedictus Deus of 26 January, 1564.

Never perhaps had a more brilliant array of talent assembled for 
the defense of the faith than that at Trent. Present were Melchior 
Cano, Peter Soto, O.P., Dominicus Soto, O.P., Cardinal Pole, Anton
ius Augustinus, Osio, Carranza, O.P., Campeggio, Salmeron, Cardinal 
Seripandus, Aegidius Foseherari, O.P., Commendone, Lippomanus. 
There were, besides, some who afterwards became Popes: Ugo Buon- 
compagni, Bishop of Viesti, who became Pope Gregory XIII; Giam
battista Castagna, Archbishop of Rossano, who became Pope Urban 
VII; Niccold Sfondrati, Bishop of Cremona, who became Pope Greg
ory XIV; Giovanni Antonio Facchinetti, Bishop of Nicastro, who 
became Pope Innocent IX; besides others who attended during the 
first two periods of the Council. The Council of Trent is called 
sacrosanct because of its effulgent light; and the Crown of councils, 
because of the importance of the matters it decided and the crystal 
clearness of its definitions.

104.—Collection of the Canons and Decrees of the Council of 
Trent. The Acts (Gesta) of the Fathers of the Council were gath
ered together in the book already mentioned, Canones et Decreta 
Concilii Tridentini. In division this work follows the Council’s 
twenty-five Sessions; it has also some documents pertaining to the 
Council; and various other additions. Fourteen of the Sessions may 
be called historical, in the sense that they relate the history of the 
celebration of the Council; eleven treat of dogmatic subjects, and

is There were 4 Papal Legates, 2 other Cardinals, 3 Patriarchs, 25 Archbishops, 
168 Bishops, 7 Abbots, 7 Generals of Religious Orders, 39 Proxies of absent 

Prelates. 
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discipline. The historic sessions are 1st, 2nd, 3rd (which should be 
carefully read); the 8th is merely on the transfer of the Council; 
the 9th and 10th, held at Bologna, decreed nothing but the proroga
tion; the 11th made a short decree for resuming the Council; the 
12th, a decree of prorogation; the 15th, the same, with a description 
of the safe-conduct given to Protestants; the 16th, a decree of sus
pension; 17th, the Council is resumed after a lapse of ten years; 
18th, all are invited; and safe-conducts are issued to the German 
nation and others; 19th and 20th contain decrees of prorogation. 
The remaining Sessions may be thus summarized: The 4th has two 
special decrees on the Canonical Scriptures; on the publication, and 
use of the sacred Books. The 5th, 6th, 7th, 13th, 14th, 21st, 22nd, 
23rd, 24th and 25th Sessions consist of two parts, doctrinal and 
disciplinary. The former gives the doctrinal decree; dividing it into 
Chapters and following it by proper Canons (or “canonizing” it). 
The disciplinary or reformatory portions are also divided into chap
ters with the heading “Decretum de reformatione” (Decree on refor
mation).

This method, however, is not invariable, for in the 7th Session the 
decree is contained in a brief proem followed immediately by the 
canons on the Sacraments; the 22nd has first of all 11 the doctrine on 
the Sacrifice of the Mass” divided, as usual, into chapters; and then 
the canons; but after this there is the Decree on the things to be 
observed and avoided in the celebration of Mass”;14 at the end a 
decree of reform, under many heads, is given.

The 24th Session contains a twofold decree of discipline, one “on 
the reform of Matrimony” and the other general, treating, that is, 
of various matters. In like manner the 25th Session has a decree 
“on regulars and nuns”, followed by a general decree on reforma
tion (where, e. g., in Chap. I, it treats of the manner of life of prel
ates; chap. Ill, of the use of excommunication; Chap. XIII, of the 
fourth of funeral dues;15 and Chap. XIX, against duelling) and, 
under the heading “Continuation of the Session”, there are decrees 
of less moment on indulgences, on choice of foods on fasts and fes
tival days, on the Index of books, the Catechism, the Breviary, and 
Missal etc.; and at the close the decree 11 on seeking confirmation

It is useful to consult this decree, as it is often cited in the Code. Canons 
802 ff.

is The present law of the Church in this matter can be found in the Code. 
Canons 1236, 1237. 
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from the Holy Father”; and last of all the “Acclamations of the 
Fathers”.1®

In this collection the chronological order is followed, the decrees 
and decisions of the Sessions are given one after another as enacted. 
With the aid of an analytical index the various matters treated of 
may be easily found.17

105.—Papal approbation of the Council. The decree Tametsi. 
In a Consistory held on 26th January, 1564 Pope Pius IV solemnly 
confirmed the decrees and canons of the Council of Trent. The Bull 
of Confirmation. Benedictus Deus18 was prepared on the same 
day, giving all decrees and canons (save the “Tametsi”) full force 
of law for the Universal Church, beginning 1 May, 1564. In another 
Bull the same Pontiff revoked all privileges, grants and immunities, 
no matter how conferred, which were contrary to the decrees of the 
Council.

For the binding force of the new legislation, which obtained up to 
the time of the Code (we are speaking, of course, of the disciplinary 
part and not at all of the dogmatic), the promulgation at Rome 
sufficed. True indeed the Council had ordered that all its decrees be 
solemnly accepted in the first provincial Synods celebrated after its 
close 10 and in point of fact in not a few regions such a publication 
was made—but such local promulgation was not necessary for the 
validity of the decrees except in the case of the 11 Tametsi ”. (Schmalz- 
grueber and others are in error on this-point.)

The complete and sole obligatory force rested in the dispositive 
portion of the Council, not in the expository, and much less in the 
obiter dicta or explanatory parts, such as quotations from S. Scrip
ture, Councils, ancient laws etc.

A special law was given in the first chapter of the twenty-fourth 
Session for the famous decree “Tametsi”. This chapter declared

io In the Cathedral Church of St. Vigilius at Trent there is venerated an ancient 
Crucifix, before which the reading of the Decrees was made (before the sessions 
began to be held in the Church of St. Mary Major, also in Trent). The tradition 

is that upon the conclusion of the reading of the decrees the image of the Crucified 

bowed its head.

i? The student should frequently consult this Collection so that it may become 

a guide in practical decisions (liber practicus et usualis).
is This Bull may be read in the Canones et Decreta Concil. Trid., p. 283, Edition 

of 1904. An English translation is available in The Canons and Decrees of the 
Sacred and Oecumenical Council of Trent, translated by the Bev. J. Waterworth, 
London, Burns and Oates, Ld., New .York, Catholic Publication Society, p. 285.

io In Cap. 2, Sees. XXV, de ref. See also Waterworth, op. cit., p. 255. 
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illicit and null the marriage of those who attempted matrimony 
“ otherwise than in the presence of the parish priest or another priest 
delegated by him or by the Ordinary, and two or three witnesses”.20 

At the end we read: “The Sacred Synod moreover ordains that 
this decree begin to have force in each parish after thirty days, to be 
reckoned from the day of the first publication made in that parish.” 
The decree was never published in England, Scotland, ancient Prussia 
(as Pomerania), in almost all Saxony, Norway, Sweden, Denmark, in 
many provinces of Switzerland, in some places in Ireland, in Asia, 
and almost entire Africa, in some regions in America.21 Accordingly, 
in these regions the marriages, even of Catholics, without the pres
ence of parish priest and witnesses were valid but not licit.22

This obtained until the Decree Ne Tenure, 2 August, 1907, by Pope 
Pius X (1903-1914), binding from Easter 1908 until the Code. The 
Ne Temere extended the impediment of clandestinity to all places, 
unless excepted by the Holy See; as in the case of Germany by the 
Constitution, Provida, of Pope Pius X, 18 January, 1906, which was 
extended also to Hungary by a decree of the Sacred Congregation of 
the Sacraments, 27 February, 1909. Now the form of celebrating 
matrimony is given in the Code, Canons 1094, ft.

106.—The Interpretation of the Council of Trent. Pope Pius 
IV in the Bull of Confirmation forbade under severest penalties all 
men, as well ecclesiastics as laymen, “to publish in any form any 
commentaries, glosses, annotations, scholia, or any kind of interpreta
tion whatsoever of the decrees of the said Council ;* or to settle any
thing in regard thereto, under any plea whatsoever, even under the 
pretext of greater corroboration of the decrees, or the more perfect 
execution thereof, or under any other colot whatsoever”. He or
dered where aught seemed obscure and in need of interpretation and

20 See Canones et Decreta Concilii Tridentini, pp. 17i2 ff. and Canona 1094, 
1095 ff. of the Code.

2111 In the United States this law was published in the province of New 
Orleans; in the province of San Francisco, together with Utah, except that part 

bordering the Colorado Biver; in the province of Santa F6, except the northern 

part of Colorado; in the Diocese of Indianapolis; in St. Louis, St. Genevieve, 
French Village, St. Charles (Missouri), St. Ferdinand, Kaskaskia, and Prairie 

du Bocher.” Cath. Encyc., Vol. IV under Clandestinity.
22 Valid and licit. . Any act is valid which has all the essentials requisite for 

producing its proper effect; invalid if it lacks any one of the essentials. A licit 

act is one that, besides conforming to all the essential requirements of the case, 

also obeys all laws directive of its mode of procedure. Cf. Berardi, Theologia 
Moralis (1905), Vol. V, pp. 514 sqq. 
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decision that recourse be had to the Apostolic See. For the observ
ance of the decrees and the referring of questions to the Holy See 
the Pontiff appointed a Congregation of Cardinals.23 Later Pope 
Sixtus V24 (1585-90) confirmed this Congregation and assigned it 
the office of interpreting the disciplinary decrees of Trent, after con
sultation with the Pontiff. The Congregation became known as ‘ ‘ The 
Congregation of Cardinal Interpreters of the Council of Trent”, or 
the “Sacred Congregation of the Council” or simply “the Council”. 
This faculty of interpretation was, however, under Pope Pius X 
assigned to the several Sacred Congregations according to their re
spective competence.25

The above-mentioned prohibition of Pope Pius IV was at first 
rather rigorously enforced and resulted in the placing on the ‘1 Index 
of Prohibited Books”26 certain works which were afterwards re
moved therefrom by Pope Leo XIII. The prohibition served no 
good purpose after the seventeenth century and is now done away 
with. Accordingly Cardinal de Luca (d. 1683) could with propriety 
publish his work, “ Adnotationes ad Concilium Tridentinum”.

107.—Religious Restoration after the Council.
I. The Tridentine decrees were accepted almost immediately in 

Italy, Portugal and Poland. The Germanic princes, acceding to the 
request of the Pope as expressed in the Bull Benedictus Deus, 
saw personally to this acceptation. Philip II received them in Spain, 
Naples, and Holland. He wished, however, to add the limiting clause, 
“without prejudice to the rights of the Crown”.27 Because of the 
so-called “Gallican Liberties” the work of reformation was long 
hindered in France; only the dogmatic decrees were at first accepted. 
But wherever the Tridentine reform was inaugurated (the Counter
Reformation in contradistinction to the Protestant innovations), dis
cipline was restored, religion flourished in families and states, and

2a By the Constitution, Alias nonnullas, of 2 August, 1564.

2* By the Constitution, Immensa, of 22 January, 1587.

25 According to the reply of the Sacred Consistorial Congregation, of 11 Febru

ary, 1911. See the Acta Ap, Sed., 1911.

2«Among these were: Remissiones doctorum qui varia loca C. Trid. incidenter 
tractarunt, by Barbosa; Declarationes Cardinalium C. Trid. interpretum etc.; S. C. 
Tridentini decisiones et declarationes Cardinalium etc.-, by Gallemart.

27 There are other rights that must ever remain inviolable, no matter what new 
laws are enacted. These are the rights of the Holy See, as the Council of Trent 

expressly declares in Chap. 21, Sess. XXV, de ref.
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Seminaries (in accordance with Chapter 18, Session XXIII, de ref.) 
were instituted, with a resultant widespread increase in faith.

The Tridentine Fathers, after composing Chapter 18 on the train
ing of priests, exclaimed that even if they had accomplished nothing 
more in the Council, this chapter would requite all their labors.28

IL In accordance with the wishes of the Fathers of the Council 
(among the many beneficent effects of the decrees and canons and 
the general disciplinary regulations of the great Synod) there were 
published soon after its close:

(a) The Tridentine Profession of Faith. This did much to pre
serve the faith and to nourish fidelity. It is still in use in the oath 
administered on the occasion of taking charge of sacred functions and 
offices. It is found in the Code immediately before the Canons.20 
(See below, no. 136.)

(b) Catechism of the Council of Trent for Parish Priests (1566), 
issued by order of Pope St. Pius V. It is also called the “Roman 
Catechism”.  This was intended for the 11 Masters in Israel”, the 
pastors and other priests. Accordingly, Pope Clement VIII entrusted 
to St. Robert Cardinal Bellarmine, S.J. the composition of a Cate
chism for the people. This was called “Dichiarazione pin copiosa 
della Dottrina Cristiana” and later “Dottrina breve”. It was used 
by many peoples and flourished in Italy up to the reign of Pope 
Pius X.

30

31
Most worthy of mention is the Catechism composed by St. Peter 

Canisius about the year 1555. It was widely diffused in Germany, 
throughout Europe and beyond. The Emperor Ferdinand ordered it

28 It should not be necessary to repeat that the Tridentine reformation was a 

restoring of discipline or the enacting of laws to be observed in the Church. 
Entirely unreasonable, then, are the assertions of its adversaries that the Fathers 
of Trent imposed conversion upon souls by compulsion etc. To what does any wise 

ruler resort when he sees laws forgotten and neglected and society itself in 
straits by reason of rebellion and the collapse of morals? His duty is to restore 
order, to enact and enforce laws. Just so did the Council of Trent.

20 See Can. et Deer. Cone. Trid., p. 292; or Dem., n. 994; also the Code, Canons 
1406-1408.

so The Catechism of the Council of Trent has often been translated into English. 
A list and criticism of these translations may be found in McHugh and Callan’s 

Introduction to their translation, called Catechism of the Council of Trent for 
Parish Priests (Wagner, 1923).

si This holy Pontiff issued a catechism “for the dioceses of the Province of 

Rome,” 1905. It is called Compendio della Dottrina Cristiana and was used 
throughout Italy and (in translation) in many other countries. In 1932 ap

peared the Catechismus Catholicus or, as it is called in the “only authorized 
English Translation, ’ ’ The Catholic Catechism, drawn up hy His Eminence Peter 
Cardinal Gasparri. (P. J. Kenedy and Sons, New York, 1932.) 
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to be used throughout his dominions. Up to our time it was used in 
many schools. It merited the praise of theologians, of the Popes, 
and of the Protestants themselves. Such a Catechism was a necessity, 
especially in central Europe, as an antidote to the erroneous Cate
chism of Luther.

(c) Index of Prohibited Books (1564), issued under Pope St. Pius 
V, added to under Popes Clement VIII and his successors, revised by 
order of Pope Leo XIII and again by order of Pope Pius XI.

(d) The Roman Breviary, reformed by order of the Holy Oecu
menical Council of Trent; published by order of Pope St. Pius V; 
and revised by Popes Clement VIII, Urban VIII, and Leo XIII; 
reformed by order of Pope Pius X.32

(e) The Roman Missal (1570). See above, “the Roman Breviary”, 
for both underwent similar revisions.33

(f) The revised Vulgate  (1590-1592).34
(g) The “Corpus Iuris Canonici" was corrected by the Roman 

Correctors (1580), whose text was approved by Pope Gregory XIII

32 The classic translation ‘ * out of Latin into English ’ ’ of the whole Breviary 
is that of John, Marquess of Bute, K. T. The English rendering of Biblical 

passages differs considerably from that of the Douay Version. Cardinal Newman’s 
translations of the hymns are frequently used. A new printing of this monumental 
work appeared in 1908 from the Press of William Blackwood and Sons, Edinburgh 

and London.

We have also The New Psalter of the Noman Breviary, a translation, with notes, 
of the work of the Bev. L. C. Fillion, S. S., Consultor of the Biblical Commission. 

(B. Herder, 1915); also The Hymns of the Breviary and Missal by the Rev. 
Matthew Britt, O.S.B. (Benziger Bros., 1922). Father Britt’s work has a fine 

preface by Monsignor Hugh T. Henry.

33 There are many English translations of the Missal. These are of popular 
use in the United States at Mass and for books of devotion, in accordance with 

the Liturgical Movement.

34 The Vulgate is the Latin Version of the Bible. It is due principally to the 
immense labors and vast erudition of St. Jerome, Doctor of the Church (b. Stridon, 

Dalmatia, 340; d. Bethlehem, 420). It is called Vulgate from the Latin vulgata, 
common. True, indeed, the Latin text of the Sacred Scriptures had existed from 

the earliest times of Christianity. There were, however, in the fourth century 
variant readings. Accordingly, Pope St. Damasus placed the work of a corrected 

new edition in the competent hands of St. Jerome. “No copy of the actual 
text is known to exist” (Cardinal Gasquet). The Council of Trent in its IV 

Session (1546) ordained that the Vulgate “is to be held authentic in public 

readings, disputations, preachings, and expositions.” A careful revision was or

dered. This was done under Pope Sixtus V, 1590, and again under Pope Clement 
VIII, 1592. The latter revision is the official text of the Church. Pope Pius 
X, in 1907, entrusted to the Benedictines the restoration of St. Jerome’s Vulgate. 

So far Genesis and Exodus have been published. For a complete account of the 
work of this Commission of Pope Pius X the reader is referred to the scholarly 

article, Vulgate, by Cardinal Francis Gasquet, O.S.B. in the Cath. Enc., Vol. XV, 
pp. 515 ff.
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and published in 1582. The correction of the books of legislation 
was itself a great instrument for restoring discipline.

To propagate the faith and root out heresies there was instituted, 
22 June, 1622, by the Bull Inscrutabili divinae Providentiae ar
cano, the Sacred Congregation for the Propagation of the Faith.

III. Very numerous were the Bishops and Saints who labored with 
unremitting zeal that the decrees of the Council might be put into 
effectual practice. “The flowers have appeared in our land.’’  
The hand of God is seen extended in benediction upon the Church. 
The Church is the bark of Peter, and though that bark may be car
ried about by the waves it is never submerged.

35

“ Though his bark cannot be lost 
Yet it shall be tempest-tost”3®

Worthy of special mention are St. Charles Borromeo, Archbishop 
of Milan,- St. Francis de Sales, Bishop of Geneva; St. Vincent of 
Paul; Felicianus Capitanius, O.S.M., Archbishop of Avignon; St. 
Robert Cardinal Bellarmine, “the hammer of the Reformation”; 
St. Ignatius of Loyola; St. Philip Neri; St. Francis Xavier; St. Car
dinal Stephen Bonucci, O.S.M., Bishop of Arezzo; St. Thomas of 
Villanova; St. Peter of Alcantara; St. John of God; St. John of Avila; 
St. John of the Cross; St. Josaphat, Archbishop of Polotsk in Lithu
ania, Martyr, Apostle of the Union of the Oriental Slavs with Rome 
(d. 12 November, 1623); St. Teresa; St. Paschal Bayion, Franciscan, 
staunch defender of the Blessed Sacrament; St. Felix of Cantalicio, 
Capuchin; St. Aloysius Gonzaga, S.J.; St. John Berchmans, S.J.; 
St. Stanislaus Kostka, S.J. These names, illustrious for the increase 
of faith and devotion that they brought about, are as a glorious halo 
about the brow of the church.

Saints flourished even in Protestant countries; as St. Peter Cani- 
sius, S.J. who labored much in his native Germany; many glorious 
Martyrs, as St. John Fisher, Cardinal, d. 22 June 1535, St. Thomas 
More, d. 6 July 1535 under Henry VIII, in defense of the Primacy 
of the Pope (canonized by Pope Pius XI, 19 May, 1935); Blessed 
Edmund Campion, S.J., Blessed Ralph Sherwin, priest and convert, 
who suffered death under Elizabeth at the same time as Blessed 
Edmund Campion (1581); the forty-four students of the English 
College at Rome.

IV. Of untold help were also the Religious Congregations insti
tuted at that time.

The Society of Jesus (1534) which has had from its beginning 
many Saints, Apostles, men imbued with sacred learning, illustrious

as Canticle of Canticles, II, 12. se Macbeth, Act I, Scene III. 
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in Theology and in Law, as St. Ignatius, St. Francis Xavier, St. Peter 
Canisius, Doctor of the Church, St. Francis Borgia. ...37

The Theatines, a Congregation of Regular Clerics (1524), founded 
by St. Cajetan of Thiene (1480-1547) and John Peter Carafa, Arch
bishop of Theate (or Chieti), later Pope Paul IV. The name is de
rived from the town where the congregation was founded.

The Capuchins, a reform of the Franciscan order instituted by 
Matteo di Bassi, 1525, under Pope Clement VII (1523-1534).

The Oratorians, founded in 1548 by St. Philip Neri (1515-1595).
The Barnabites, Regular Clerks of the Congregation of St. Paul, 

were founded by St. Antonio Maria Zaccaria (1502-1539). With 
him were joined Bartolommeo Ferrari and Giacomo Antonio Morigia, 
noblemen.

The Camillists, Regular Clerks for the Ministry of the Sick, were 
founded by St. Camillus de Lellis (1550-1614).

The Regular Clerks of Somascha were founded by St. Jerome 
Aemiliani, a noble Venetian (1481-1537).

The Order of Clerks of the Mother of God of the Christian Schools 
was founded by St. Joseph Calasanctius in 1597.

The Fathers of Doctrine, founded by Venerable Caesar de Bus, 
1592.

The Fatebenfratelli, founded in 1540 by St. John of God (1494- 
1550).

The Carmelites, founded by St. Teresa of Avila (1515-1582).
The Ursulines, a religious order of women for the education of 

girls, founded by St. Angela Merici in 1535 at Brescia, Italy. More
over, there were reforms of more ancient orders; and later Congre
gations continued the work of reformation. Among the latter are:

The Sulpicians, Society of Priests of St. Sulpice, founded at Paris, 
1642, to provide directors for Seminaries, by Jean Jacques Olier 
(1608-1657).

The Order of the Visitation was founded at Annecy, France, 1610 
by St. Francis de Sales (1567-1622) and by St. Jane Frances de 
Chantal (1572-1641).

The Congregation of the Mission of St. Vincent de Paul (1576- 
1660) was founded by the Saint at Paris, 1625 (called also “Laza- 
rists” or “Vincentians”).

The Daughters of Charity, Servants of the Sick Poor, founded at 
Paris in 1633 by St. Vincent of Paul.

»7 Cf. P. E. Rosa, S.J., I Gesuiti dalle origini ai nostri giorni, Rome, 1914; 

P. P. Tacchi-Venturi, Storia della Campagnia di Gesti in Italia, Rome (1910 etc.); 
B. N., The Jesuits; their Foundation and History, London, 1879; Foley, Records 
of the English Prov. of the Soc. Jesus, London, 1877; T. Hughes, History of the 
Society of Jesus in North America, 3 vols., 1907-10; T. Campbell, The Jesuits, 1921.



CHAPTER XXIII

The Decretals of Clement VIII

108. — The Decretals or “Seventh Book” of Clement VIIL 
For two centuries after Pope Clement V (1305-14) no official collec
tion of Decretals appeared, although their increasing numbers made 
such a collection desirable, if not necessary.

Finally, the work of compiling these Decretals was begun during 
the reign of Pope Gregory XIII (1572-85), continued during that of 
his successor Sixtus V (1585-90), and brought to a conclusion under 
Pope Clement VIII (Ippolito Aldobrandini, 1592-1605). After the 
collection was printed it was given to learned canonists for revision. 
Six months elapsed and the Holy Father was still reluctant to give 
official approbation to the work. He then engaged Cardinal Pinelli 
for its further revision, who published it under the title &S. Domini 
nostri Clementis VIII Decretales (not Liber Septimus). Even then 
neither Pope Clement nor Paul V1 (1605-21) was willing to grant 
approbation. The reason probably was that the collection contained 
many dogmatic definitions, which had no reference to law; and that 
private doctors were forbidden to interpret Tridentine canons. More
over, it was felt that the work might not be received as a Code since 
it contained many provisions of the Council of Trent that were in 
opposition to the Gallican claims of the civil rulers. At length the 
“Decretales Clementis VIII” was published in 1870 in Freiburg, 
Switzerland, by Sentis.2

1 Pope Leo XI was consecrated in 1605 but died the same year.

2 Cf. F. Sentis, Clementis Papae VIII Decretales, Freiburg, 1870, Prolegomena; 
F. Ruffini, La codificazione del diritto ecclesiastico, Prato, 1904, pp. 12-22; Pr. 

Fagnani, Commentaria in quinque libros decretalium, in cap. “Cum venissent,” 
“De indiciis,” TI, I, n. 61.

(369)



CHAPTER XXIV

COLLECTIONS OF COUNCILS

109.—(A) Early Collections. The first attempts to make general 
collections of councils were in the sixteenth and seventeenth centuries.

1. Jacobies Merlin (Jacques Merlin) made an early collection of 
Councils, from a manuscript of the twelfth or thirteenth century, 
which he published in two folio volumes at Paris in 1524. It con
tained the acts of the first six Oecumenical Councils, of the Councils 
of Constance and Basel, of forty-seven particular councils, and sixty- 
nine Decretals of Isidore Mercator.

2. Petrus Crabbe. Within three years of the appearance of Mer
lin’s third edition, Peter Crabbe, a Franciscan of Mechlin, issued a 
fuller collection at Cologne in 1538. It contains the acts of about 
130 Councils. Its chief praise is that the author took great pains to 
give the genuine text and to arrange the documents of the Roman 
Pontiffs in chronological order; he also gave from the ‘ ‘ Liber Pontifi
calis” brief accounts of the Popes represented in his compilation. 
Variations in the text are noted marginally; historical and critical 
observations precede and follow the text. This order was also fol
lowed by the more famous of subsequent collectors such as Labbe, 
Colet, Mansi.

3. Laurentius Surius (Lorenzo Surius). This celebrated Carthu
sian published a new collection at Cologne in 1567 in five volumes. 
In it he reproduced thirty councils hitherto inedited. To them he 
added the work of Peter Crabbe, but very inaccurately. His mistakes 
have been perpetuated in later collections.

4. Domenicanus Bolanus, using Surius’ Collection as a basis, issued 
a new collection in 1585 in five volumes, at Venice. He attempted to 
give a chronology of the Councils, and published new documents.

5. Severus Binius. This German scholar issued a new collection at 
Cologne in 1606. To previous collections he adds Spanish councils, 
and certain letters of Roman Pontiffs. He illustrated his work, with 
copious notes derived largely from Baronius and Bellarmine. A 
second edition, considerably enlarged and containing the Greek text 
also, was issued at Cologne in 1618; and a third edition in nine vol
umes at Paris in 1636.

(370;
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B. More Perfect Collections of Councils :
6. The Roman Edition, in whose* editing the following illustrious 

men took part: Jacques Sirmond, Jesuit and one of the greatest 
scholars of the seventeenth century; Jean Morin, an exceedingly eru
dite French priest of the Oratory of St. Philip Neri, equal indeed if 
not superior to the above; the Cardinals Carafa, Franciscus Toletus 
and Frederick Borromeo. This edition included many Greek texts 
previously inedited, a new feature; but unfortunately in its attempt 
to improve upon the ancient Latin translations of Greek texts, it 
mutilated them in many instances.

7. The Royal Collection, Paris 1644, in thirty-seven volumes. It is 
a magnificent work typographically; in text it is substantially a new 
edition of the work of Binius, to which Sirmond added the ancient 
Gallic councils. It has also the English councils. In all it contains 
the Acta of 815 councils.

8. Sacrosancta Concilia a Philippo Labbeo et Gabriele Cossartio, 
S.J., cum duobus apparatibus, Paris, 1674, in seventeen folio volumes, 
to which Baluze added a supplementary volume, Paris, 1683 and 
1707. This collection follows Binius with many notes of Sirmond, 
d’Achery, Marca and others. It far surpasses the preceding collec
tions in the number of its texts and fidelity of its transcription and 
in its historical commentaries, especially those regarding the synods 
of certain bishops to whom history gives only a passing mention. It 
contains the Acta of 1600 councils.

9. Baluze and Hardouin. Up to this time editors seem to do little 
else than reprint previous collections with added notes and new 
documents. But after the collection of Labbe they propose to them
selves a more personal work in the form of a supplement to that 
collection. Etienne Baluze, as we saw above, added one volume. He 
had intended to add four or five volumes but, owing to Gallican 
quarrels, was fain to content himself with one (Paris, 1683)?

10. The Collection of Jean Hardouin, S.J.,  called Conciliorum 
Collectio Regia Maxima, was withheld from publication for thirty 
(some say ten) years because of the hatred of the Gallicans who 
opposed his use of anti-Gallican texts and who were indignant at the 

12

1 Baluze himself was a bitter Gallican and some of his works were placed on the 

Index.

2 This great historian was born at Quimper, Brittany, 23 December, 1646; died 

at Paris, 3 September, 1729.
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sad fate of their Baluze.3 The collection was finally printed at the 
expense of the King of France, Paris, 1725.

(11) Nicola Coleti (1680-1765) was a priest and a native of Venice, 
where also he died. He followed Labbe, ‘1 changing nothing not even 
the errors”; these he indicated marginally. He used the work of 
Baluze and the notes of Hardouin to which he added certain docu
ments and formed the “Sacrosancta Concilia ad Regiam editionem 
exacta, curante Nicolao Coleti”. The Collectio Conciliorum was pub
lished by his brother Sebastiano at Venice from 1728 to 1734 in 
twenty-three (twenty-five) folio volumes; it is especially valuable 
for its index.

12. Gian Domenico Mansi (b. Lucca, 1692; d. there, 1769), Italian 
prelate and scholar, first a member of the Clerks Regular of the 
Mother of God, later Archbishop of Lucca. This illustrious savant 
began in 1748 to publish a supplement to the work of Coleti, the first 
volume of which appeared in the above-mentioned year, the sixth and 
last in 1752. This supplement contains, along with various disserta
tions, also the councils of England and Hungary (already published 
by Wilkins and Peterffy). The work was full of errors, for Mansi, 
though learned, was no critic. In fact he never revised his work for 
the printer, though using the labors of young men and even of boys 
in the transcription of the texts. Indeed his output was too enor
mous and too hurried to permit of any close critical revision. His 
historical notes are particularly faulty. His best known publication 
is his edition of the Councils, Sacrorum Conciliorum nova et amplis
sima collectio (thirty-one volumes, folio, Florence and Venice, 1758- 
1798). This brings the collection down to the Council of Florence; 
and there stops for lack of pecuniary resources. Apart from Mansi’s 
notes, it is simply a reprint of Coleti. The Archbishop saw only 
fourteen volumes published; the remainder were edited from his notes.

13. The Paris publishing-house of Hubert Walter undertook in 
1900 a continuation of the “Amplissima” with a supplement by the 
Abbe J. B. Martin, professor in the Catholic University of Lyons, at 
the expense of Louis Petit, Archbishop of Athens and Apostolic Dele
gate to Greece. When complete the work will run to seventy-eight 
folio volumes.

8 Baluze was exiled when his patron, Cardinal de Bouillon, fell into royal dis

favor. Permitted to return, he was not suffered to resume his professorial duties 

or to act as a Director of the College de France. See Cath. Emc., sub verb( 

Baluze, Etienne.



Collections of Canon Law 373

14. The Collectio Lacensis. This is the common name for the “Acta 
et Decreta sacrorum conciliorum recentiorum—Collectio Lacensis” 
(Freiburg im Br., 1870-1890). It was compiled by the Jesuits of St. 
Mary’s College at Maria-Laach, near Andemach in the Rhineland, 
Germany. This collection in seven volumes extends from the year 
1682 to the Vatican Council, 1869.

C. Collections of Local or National Councils.
The more noted are:
For France—Sirmond, “Concilia antiqua Galliae”, 1629; Odespun, 

11 Concilia Novissima Galliae ’ ’, 1646; the Collection of the Benedictine 
Congregation of St. Maur,4 merely a beginning.

4 The Congregation of the Fathers of St. Maur, a reformed Benedictine institute 
founded in France in 1618, has had many men illustrious for holiness of life 

and learning, especially along historical lines. Cf. Alston, The Congregation of 
St, Maur in the “Downside Review,” March and July, 1906; also Vabuti, Los 
Benedictinos de San Mauro, Palma de Mallorca, 1899.

s Cf. ConciUengeschichte by Charles Joseph von Hefele (1809-1893) to be spoken 
of later, No. 124, p. 405. All the general and particular collections spoken of 
above can be seen in the Vatican Library.

For Germany—Hesselmann, 1790.
For Spain—Jose Saenz de Aguirre, O.S.B. (later Cardinal), Rome, 

1693; four volumes, folio.
For England and Ireland—Wilkins, London, 1730.
For Hungary—Peterffy, S.J., 1742, one volume.
For the Church of Milan, A. Ratti, Milan, 1892 ff.3



CHAPTER XXV

Collections of the Acts of the Roman Pontiffs

I
COLLECTIONS OF LETTERS OF THE ANCIENT PONTIFFS

110. —These collections of letters of ancient Pontiffs include 
the acts and the epistles of the Popes that were not contained in the 
“Corpus Iuris Canonici”. (We shall speak later of the Registers 
[Regesta] of the Roman Pontiffs.)

In this matter we must, as a general rule, consult the following 
authors: for Papal documents up to the time of St. Leo the Great 
(440-461), the collection of Anthony of Aquin, 1591, three volumes; 
Pierre Constant, Benedictine of St. Maur, 1721; the Ballerini brothers, 
Rome, 1753-57; Andrew Thiel, 1868—largely taken from the Fathers 
of St. Maur. Popes from Leo the Great to Pius VIII (1829-30) in
clusive, one may consult the Bullaria; from Gregory XVI to Pius X 
(year 1908), the Acta, which are given for each Pope separately; 
from 1 January, 1909, the publication Acta Apostolicae Sedis. Ref
erences to this last are often given thus, “A. A. S.”

II
BULLARIA

111. —Bullaria are collections in chronological order of the Bulls 
(hence the name), the Constitutions and Acts, the Briefs and other 
letters of the Roman Pontiffs which are not found in the ‘  Decretum  
and Collections of Decretals. Since no Oecumenical Council was held 
from the Council of Trent to that of the Vatican, the sole source of 
written and universal law for that period was the Constitutions of the 
Roman Pontiffs. The collections of these, with the exception of Vol. L 
Bullarii Benedicti XIV, were the work of private scholars.

1 11

i It is to Cherubini that the credit is given by canonists of creating the BuUarium 
as regards its contents, and also of giving it its name.

(374)

The following Bullaria are recorded:
(a) The Bullariuni Cherubini, the work of the Italian canonist 

Laertius Cherubini.1 This collection appeared in 1586 and contains 
922 Papal Constitutions from Pope Gregory VII (1073-1085) to Six
tus V (1585-1590); a large folio volume of 1404 pages. A second
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edition in three volumes was printed at Rome in 1617, extending 
from Popes Leo I to Paul V (1605-1621). A third edition in four 
volumes was prepared by the Editor’s son, Angelo Cherubini, a monk 
of Monte Cassino. The fifth and sixth volumes were added to the 
collection by two Franciscans, Angelo di Lantusca and Paolo di Roma, 
1669-72.

(b) The Great Roman Bullarium is the collection edited at Luxem
burg in eight volumes, 1727. It extends from Pope Leo the Great to 
Pope Benedict XIII (1724-1730). The first intention was to call this 
collection the Roman Bullarium; but, to distinguish it from others so 
named, it has been called the “Bullarium Romanum Luxemburgense”. 
This was afterwards continued to the time of Pope Benedict XIV 
(1740) in eleven additional volumes.

(c) The Bullarvum Romanum was edited by Charles Cocquelines in 
twenty-eight volumes (the first in 1739) from Pope Leo I to Pope 
Clement XII (1730-1740), inclusive.2

(d) Bullarium Benedicti XIV, in four volumes (as regards the first 
edition), contains the Constitutions of this Pope. The first volume 
(embracing the first six years of his Pontificate) was approved by the 
Pontiff. This made it an official collection but did not change the 
l$gal force of its various Constitutions, not all of which are universal. 
Benedict intended to confirm the succeeding volumes but went to his 
eternal reward while the second volume was still on the press.

(e) Continuation of the Roman Bullarium, edited from 1835-1857 
by Andrew Barberi and Alexander Spetia; and extending from Pope 
Clement XIII (1758-1769), successor of Pope Benedict XIV, to Pope 
Pius VIII (1829-1830) inclusive. It is in eighteen volumes.

(f) The Turin Bullarium, a large quarto edition of the “Bul
larium Romanum” in twenty-four volumes, was edited (1857-1872) 
by Tomassetti, under the auspices of Cardinal Gaude. There is an
other series of the same kind which appeared as a continuation of the 
“Bullarium of Pope Benedict XIV” (up to the reign of Pope Pius 
VIII) in ten folio volumes.

Particular Bullaria. We must note that in addition to the Bul
laria here spoken of, which were of universal, or at least general, 
interest and importance, there have been formed various particular 
Bullaria. These contain Papal documents pertaining to particular 
places, or to religious institutes.

Religious Institutes have at times collected and printed the various

2 Cf. Guerra, Pontificiarum Constitutionum in Bullario Magno contentarum 
Epitome, 4 vols., Venice, 1772. 
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papal privileges granted to them. These were often referred to as 
Mare Magnum (great ocean). Among such compilations are the Bul- 
larium of the Order of Preachers (Dominicans), published by Ripoll 
and Bremond (eight volumes, Rome, 1729-40); that of the Francis
cans, published by Sbaralea (1758-80) and Eubel (1897-1904); of the 
Order of St. Augustine, published by Empoli (Rome, 1628); of the 
Capuchins (seven volumes, Rome, 1740-52); of the Benedictines of 
Monte Cassino (two vols., Venice, 1650); the Bullarium of the Black 
Monks of the English Congregation, of St. Benedict.

An instance of a bullarium pertaining to a particular place is the 
Bullarium SS. Basilicae Vaticanae.

Very interesting and important are the Regesta RR. Pontificum 
(Bulls and Briefs) contained in the Vatican Archives and to a great 
extent never published. These Archives were thrown open to scholars 
by Pope Leo XIII in 1883. Since then great labor and expense have 
been undergone in transcribing various documents. However, even 
before Pope Leo’s time opportunity was often afforded to scholars for 
research in this great storehouse.8

Ill
ACTS OF ROMAN PONTIFFS: GREGORY XVI, PIUS IX, LEO XIII AND PIUS X

112.—(a) Acta Gregorii XVI were selected (not all, therefore, are 
included) by Antonio Bernasconi and printed at Rome, 1901, in four 
volumes.

(b) Acta Pii IX. These are also selections and were printed at 
Rome (1854) in nine volumes, the first seven regarding ecclesiastical; 
the other two, civil matters. Among the more noted documents herein 
contained are: the laws on Regulars, which served as a “ Corpus Iuris 
Regularium” until the Code; the Constitution “Apostolicae Sedis” 
of 12 October, 1869 on the limitation of censures; the Encyclical 
“Quanta Cura”, on naturalism, communism, socialism; and the 
11 Syllabus”4 of errors of 8 December, 1864; many agreements en
tered into with governments and constitutive of present discipline.

* Regesta Pont. Rom. a condita Ecclesia ad a. 1198, edited by Jaff6 in 1851; 
much improved in its second edition (1885) by its editors, Wattenbach, Ewald, 

Kaltenbrunner, and Lowenfeld. This most useful work has been continued by 

Potthast to the year 1304 (2 vols., Berlin). The members of the Ecole FranQaise 
de Rome have been very active and it is mainly to them that we owe the publica

tion of detailed calendars of the entire contents of the Regesta of various ponti
ficates, mostly of the thirteenth century.

«The moot question as to whether the Quanta Cura and the Syllabus are “ex 
cathedra” definitions may be studied in Wernz (Tom. I, page 385, note 58). Be
yond a doubt both these documents have obtained the consensus of the Church’s
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(c) Acta Leonis XIII were edited in full and quasi-officially at the 
Vatican Press in twenty-four volumes. The twenty-third volume con
tains a general index; the last, the “Agreements entered into between 
the Holy See and the Civil power”. There one may read the famous 
Encyclicals of Leo XIII  where Catholic doctrine on various disputed 
questions is set forth and proven in a positive manner in contrast to 
the “Syllabus” of Pius IX, which proscribes errors.

5

(d) Acta Pii X, for the years 1903-1908, were published in five 
volumes. On 1 January, 1909 was inaugurated the official Commen
tary of the Holy See, known as the Acta Apostolicae Sedis. The first 
fascicule (or number) gives the celebrated Constitutions (1) on the 
promulgation of the laws and the publishing of the Acta of the Holy 
See, and (2) on the Roman Curia, which latter begins with the words 
“Sapienti consilio”.
magisterium and their decisions are to be considered certain and infallible. See 
Denzinger, nos. 1688-1780; U. Robert, Bullaire du Pape Callixte II (1119-1124), 
Paris, 1890-1891; C. Rodenberg, Epistolae saeculi XIII e regestis Pontificum 
Romanorum selectae (Monumenta Germaniae histor. t. 1-3), Berlin, 1883-1894; 
Innocentii III regesta: cf. P. L., t. 214-217; P. Prezuti, Regesta Honorii Papae III, 
(1216-1226), Rome, 1888-1892; Regesta Vaticana a Gregorio IX ad Benedictum XI 
(1227-1304), published by “Ecole fran^aise de Rome”; L. Auray, Les registres de 
Gregoire IX (1227-1241); E. Berger, Les registres d’Innocent IV (1243-1254); 
C. Bourel de la Roncifcre, J. de Loye, A. Conlon, Les registres d’Alexandre IV 
(1254-1261); a portion of the Register of Alexander IV, found in Paris was pub
lished by L. Delisle, in “ Bibliothfcque d PEeole des Chartes,” f. 38, 1877, pp. 102- 

113; J. Guiraud, Les registres d’Urbain IV (1261-1264); E. Jordan, Les registres 
de Clement IV (1265-1268); J. Guiraud and L. Cadier, Les registres de Gregoire 
X (1271-1'276) et de Jean XXI (1276-1277); T. Gay, Les registres de Nicolas III 
(1277-1280); Ecole Frantjaise de Rome, Les registres de Martin IV (1281-1285); 
M. Pron, Les registres d’Honorius IV (1285-1287); E. Langlois, Les registres de 
Nicolas IV (1288-1292) ; G. Digard, M. Faucon, A. Thomas, Les registres de Boni
face Fill (1294-1303); Ch. Grandjean, Les registres de Benoit XI (1303-1304); 
L. Tosti, and Monks of the Benedictine Order, Regestum Clementis V (1305-1314); 
E. Ottenthal, Die Bullcnregister Martin V und Eugen IV, in * ‘ Mittheilungen des 
Instituts fiir oesterreichische Geschichtsforschung,”’Erganzungsband I, Innsbruck, 

1885, pp. 401-589; Card. J. Hergenrother, Leonis X pontificis maximi regesta 
(1513-1515), Freiburg, 1884-1891; Raccolta di 514 bolle e constituzioni dei Romani 
Pontifici da Bonifacio IX (1389-1404) a Paolo V (1618) nelle edizioni originali 
della Reverenda Camera Apostolica, Rome, 1898. Cf. G. Palmieri, Ad Vaticani 
Archivi RR. PP. regesta manuductio, Rome, 1884; G. Brom, Guide aux Archives du 
Vatican, Rome, 1911; A. Mercati, Sussidi per la consultazione dell’Archivo 
Vaticano, Rome, 1926; R. L. Poole, Lectures on the History of the Papal Chancery 
Down to the Time of Innocent III, Cambridge, 1915.

5 Thirty of these encyclical letters may be read in English in The Great 
Encyclical Letters of Pope Leo XIII, translations from approved sources, 
Benziger Bros., 1903. The best known of these encyclicals among English-speak

ing peoples is perhaps the Rerum Novarum of 15 May, 1891 on the condition of 
the working classes. This was recalled very forcibly to memory by Pope Pius XI, 
now happily reigning, in his world-famous Encyclical Letter on labor, the 

Quadragesimo Anno of 15 May, 1931. This document in its English text was 
sent in its entirety by wireless from Rome to New York.



CHAPTER XXVI

Collections of Decrees of the Sacred Congregations 
and of the Sacred Roman Rota

113.—(a) There is no collection, official or private, of the Congre
gation of the Holy Office, since affairs of this Congregation are expe
dited with the strictest secrecy. However, many Instructions of the 
Holy Office have been published and others appear in the A. A. S.

(b) A celebrated collection of the Sacred Congregation of the 
Council is the “Thesaurus Resolutionum S. Congregationis Concilii” 
which, while not official, was edited under the official care of the 
Secretary of the Congregation. It was begun in 1718 by Prosper 
Lambertini when he was chosen Secretary of the Congregation. The 
work, now numbering 167 volumes, has been continued to the year 
1908. Vol. XI also contains selected resolutiones from 1700 to 1718. 
Several private collections were made by the following authors: Zam- 
boni (1812-1816); Pallottini (from 1564-1860), arranged in alpha
betical order in seventeen volumes; Muelba/uer, “Thesaurus resolu
tionum S. C. Concilii ordine alphabetico ”, Munich, 1872. Richter 
and Schulte also subjoined resolutiones of the S. Congregation of the 
Council to each of the chapters of their edition of the Council of 
Trent (1853).

(c) “ Collectanea in usuni Secretariat S. C. Episcoporum et Regu
larium  is a private collection of selected decrees under the authorship 
of Andrea Bizzarri, Secretary of that Congregation and later Cardinal. 
The first edition appeared in 1863, the second in 1886. Since up to 
1908 matters pertaining to Religious were dealt with in the S. C. of 
Bishops and Regulars, Bizzarri’s collection was not an exclusive col
lection of Religious law. Certain collections contain Religious law 
only, such as the “Nova collectio et compilatio privilegiorum apostoli- 
corum Regularium mendicantium et non mendicantium  by Roderic; 
“Privilegia Regularibus per Summos Pontifices concessa” by De Pey- 
rinis; and in our day the second volume of Vermeersch “De Religio
sis”, comprising “Supplementa et Monumenta”; and, immediately 
before the Code, the “Raccolta di alcuni recenti decreti riguardanti 
ordini religiosi”, edited by Muzzitelli, 1916.

11

11

(378)
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(d) The S. G. de Propaganda Fide: 1. “Bullarium Pontificium S. 
Congreg. de Propaganda Fide”, Rome 1775, and also 1839; and later 
much enlarged and with a new title, “Jus Pontificium de Prop. Fide”. 
2. ‘‘Collectanea S. C. de Prop. Fide”, edited by the Congregation for 
the use of its Missionaries (the first edition was in one volume in 
systematic order, 1893; the second in two volumes in chronological 
order, with a very complete Index, 1907). It is not official but its 
historical accuracy is irrefragable, since its documents are drawn from 
the archives of the Sacred Congregations of the Holy Office, of Rites, 
of Indulgences, and the Propaganda Fide.1

(e) The Sacred Congregation of Rites. The collection of Aloysius 
Gardellini, Assessor and Sub-promoter of the Congregation, was pub
lished at Rome in the beginning of the nineteenth century. It was 
declared authentic by the Congregation; but the various decrees re
tain their original general or particular force. The approbation was 
withdrawn at the end of the century that a new edition might be pre
pared. This appeared in 1898 with the approbation of Pope Leo XIII 
under the title, “Decreta authentica Congr. SS. Rituum” in 5 vol
umes. It extends to 1889. In 1912 a sixth volume was added which 
contains the official decrees from 1900 to 1911 inclusive; and in 1927 
a seventh volume, or Appendix II, containing decrees from 1912 to 
1926. This collection retains its legal force even after the Code, in 
accordance with the provisions of Canon 2  of the Code, with the 
exception, however, of those decrees on matters that are not strictly 
liturgical in character (such as applying Mass for the people, ques
tions of precedence, et cetera) and which come under the competence 
of various other Congregations.

2

(f) There is no longer a special Congregation of Indulgences; for
merly it was joined to the S. Cong, of Rites, later to the Holy Office; 
and finally to the Sadred Penitentiary.  Two.collections were made: 
“Decreta authentica S. C. Indulgentiis sacrisque reliquiis praepositae 
ab a. 1668 ad a. 1882, edita jussu et auctoritate Leonis XIII”, Ratis- 
bon, 1884; and “Rescripta authentica S. C. Indulgentiis sacrisque 
reliquiis praepositae, necnon summaria Indulgentiarum”, Ratisbon, 
1885. This latter is not an official collection, but the work of a private 
scholar, Father Joseph Schneider, S.J.

3

1 Cf. Melata iu Aunal cccl.f t. V, pp. 263 f., note 1.

2 Cf. our commentary on Canon 2, p. 463.

3 By Pope Benedict XV in the Motu proprio, Alloquentes, of 25 March, 1917.
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(g) The "Sacred Roman Rota, The oldest collections of Rotal de
cisions go back to the fourteenth century. The noted compilers of that 
age were Horborch, Bonaguida of Cremona, Joannes de Molendino, 
Bernardus de Bisignetto, de Bellemera and others. In the sixteenth 
and seventeenth centuries collections of Rotal decisions were marked 
by the word ‘‘coram” (before), with the name of the Auditor or pre
siding Judge of the trial (president Judge), for example, “Decisiones 
coram Coccino”. Coccino was Dean of the Rota from 1600 to 1641, 
when he was created Cardinal. During the above centuries were pub
lished the “Decisiones novissimae diversorum” and the “Decisiones S. 
R. Rotae 327 criminum et testium probationes respicientes” by Prosper 
Farinacei of Rome (1554-1616). The author was a distinguished crim
inal lawyer but is often wordy and opinionated in his interpretations. 
Various other decisions were also published, such as the “Decisiones 
nuperrimae” in eleven volumes (selected from the decisions rendered 
during the years 1684-1706.)

In the eighteenth century and up to 1870 of the nineteenth, collec
tions were made by simply binding together the sheets or leaves which 
were used by the tribunal in a given causa. These are known as “De
cisiones volantes”.

Since the re-establishment of the Sacred Roman Rota, 29 June, 1908, 
the S. R. Rotae Decisiones seu Sententiae are published each year; but 
only the volumes of the first years have appeared. In the preface 
to Vol. I, Cardinal Lega carefully enumerates the collections of Rotal 
decisions.4

APPENDIX

LEGAL GLOSSARIES AND DICTIONARIES; BOOKS OF 

LAW CASES; PERIODICALS

114.—(a) Legal Glossaries and Dictionaries.

Barbosa (d. 1649), Repertorium iuris civ, et canon,, Lyons, 1675.
Begnudelli-Basso (d. 1713), Bibliotheca iuris canonico-civilis practica, Freising, 

1712; Modena, 1757-58.

Lucius Ferraris, O.M. (d. 1760?), Prompta bibliotheca canonica iuridica, moralis, 
theologica. This has had several editions, the last was revised by Bueceroni, 

S.J.

* E. Cerchiari in the years 1919-1921 edited a work (not altogether perfect 

Indeed, but useful for the history of the tribunal of the S. R. Rota) in four 

volumes, under the title: Capellani Papae et Apostolicae Sedis. These “capel- 
lani” were the Auditors of Causes of the Sacred Apostolic Palace or the Sacred 

Roman Rota, from the beginning up to 20 Sept., 1870. The work of Cerchiari 

may be called historico-juridical.
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Moroni (d. 1883), Dizionario di erudizione storico-ecclesiastica, Venice, 1840-79.

Miiller, Lexikon des Kirkenrechts, 1830 if.

Andre Michael, Vicar General of Quimper, Cours alphabetique et methodique du 
droit canon., Paris, 1852-53.

(Card. Hergenroether) Kaulen, Kirchenlexikon, Freiburg, 1882 ff.

Alberici de Eosate (d. 1354). Dictionarium iuris tam civilis quam canonici, Venice, 

1573.

Joannes Calvini, Magnum lexicon iuridicum, Cologne, 1725.

Philippus Vicat (d. 1770), Vocabularium iuris utriusque, Naples, 1760.

Barbosa (d. 1649), De appellativa verborum utriusque iuris significatione, 1651.

Ojetti, Synopsis rerum moralium et iuris pontificii, Rome, 1904 ff.

A. Villien and E. Magnin, Dictionnaire de Droit canonique, Paris, Letourzey, 1924.

115. — (b) Books of Law Cases.
Pichler, S.J., lus canonicum practice explicatum, Ingolstadt, 1724, with new edi

tions in the ensuing years; among them, that of Zaccaria, Pesaro, 1758.

Holzmawn, O.M., (d. 1748), Ius canonicum casibus... illustratum, Campid., 1749, f.

Pignatclli (d. 1675?), Consultationes canonicae, Rome, 1675. Novissimae ion- 
sultationcs, 1711.

Pitonius (d. 1729), De controversiis patronorum et disceptationes ecclesiasticae, 
Rome, 1716-1723.

Schmalzgrucbcr, Consilia seu responsa iuris., Ingolstadt, 1722.

Prosper Lambertini (Ben. XIV, d. 1758), De synodo dioeccsana.
Monacelli (d. 1714), Formularium legale practicum fori ecclesiastici, Venice, 

1706-1715; Rome, 1844.

S. B. Smith, Elements of Ecclesiastical Law, New York, 1881, 3 vols.; Eiusdem,
Compendium iuris canonici, New York, 1890.

T. N. Gignac, Compendium iuris canonici, Quebec, 1901-1903.

Owen, Institutes of Canon Law, London, 1884.

O. J. Eeichel, The Elements of Canon Law, London, 1887; Eiusdem, J Complete 
Manual of Canon Law, London, 1895-1896.

116. —(c) Periodicals.
44 Archiv fiir Kirchenrechtswissenachaft, ’ ’ Frankford, 1830-1835.

44 Correspondance de Rome, ’ * Lifcge, 1848-1852, 3 vols.

4 4 Melanges theologiques, ’1 Lidge, 1847-1853, 6 vols.

4 4 Revue theologique,” Paris-Liege, 1856-1860, 6 vols.

4 4 Revue Theologique beige,’ ’ Louvain, 1861-1863, 2 vols.

44Nouvelle Revue Theologique,” Louvain, 1869 sq.

4 4 Revue des sciences ecclesiastiqucs, ” Arras, 1860-1906.

44Nouvelle Revue theologique fran^aise, ” Laval, 1896-1906.

11 Revue canonique,” Paris, 1897 sq.
44II Diritto Ecclesiastico,” Rome, 1890 sq.

44De Religiosis institutis et personis supplementa et monumenta,” Bruges, 1905- 

1919.

<4 Zeitschrift fiir Kirchenrecht,” 1861-1887.

^prutscho Zeitschrift fiir Kirchenrecht,” 1888-1917.
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“Archiv fiir katholisehes Kirchenrecht, 1857 sq.

I * Ephemerides Theologicae Lovanienses,’ ’ 1924 sq.
“Analecta luris Pontificii,” Rome, 1853; and Paris, 1869-1890.
* ‘Analecta Ecclesiastica,” Rome, 1893-1911, a continuation of the preceding* 
“Acta. S. Sedis,” Rome, 1865-1908; official in the last years.

“Acta Pontificia,” Rome, 1903 f.

‘ ‘ Acta Apostolicae Sedis, ’ ’ 1909, official commentary of the Holy See.
“Il Monitore ecclesiastico,” founded by Cardinal Gennari in 1876.
“Le canoniste contemporain, ” Paris, 1881.

“L’ami du clergfi, ” Langres, 1879.

“Journal du droit canon et de la jurisprudence canonique, ” Paris, 1881.
II Razon y Fe, ” Madrid, 1902.

“Ius Pontificium,” Albert Toso, Editor, Rome, from the year 1921, with a com
mentary on the Code.

“ Periodica de re canonica et morali, praesertim utilia religiosis et missionariis,'f 
Vermeersch, S.J., Editor, Rome.

* ‘ Commentarium pro religiosis,1 ’ from the year 1920, edited by the Missionary
Sons of the Immaculate Heart of Mary, Rome; also “ Ilustracion del Clero," 
edited by the same at Madrid.

“Apollinaris” published at Rome from the year 1928 by the Professors of the 
Athenaeum of St. Apollinaris.



CHAPTER XXVII

The Science of Canon Law in the Third Epoch, from the 
Council of Trent to the Code

I

THE CLASSIC PERIOD (XVI TO XVIII CENTURIES)

117,—This is rightly called the classic period, since during it the 
schools of canon law greatly flourished, and the science of law was 
highly cultivated, particularly as regards its history. The age is noted 
for its great canonists, of whom we shall treat individually according 
to their nation and style of work; for its single school of the text of 
canon law according to the order of the ‘‘Decretals of Gregory IX”, 
whereas formerly almost every book of the “Corpus Iuris Canonici” 
had its own distinct school of the text; and for its School of Introduc
tion. wherein the elements of law were taught beginners; and from the 
school of introduction came synopses and compendia.

As a rule, the order followed was that of the “Decretals”, both in 
teaching and writing, as we may observe in the works of such authors 
as Reiffenstuel, Pirhing, Fagnani, Barbosa, Gonzalez, de Angelis, Santi 
et ceteri.

In teaching Introduction, however, many followed the logical or 
systematic order, as Devoti, Soglia, Vecchiotti, de Camillis, Bargilliat 
and many others, especially among the more recent writers.

Humanism, as we saw, was not content with verbose commentaries 
but sought out the original texts, the source-material of law. In all 
things it cultivated antiquity but especially in its study of law. The 
example was given by the jurists of Roman law, who with sedulous care 
published the ancient codices, devoting particular care to the Pisan 
manuscript1 of the Pandects. The new movement was furthered by 
the invention of the art of printing and the Fall of Constantinople 
(1453), which latter event brought many refugees to Italy and France, 
bearing with them a great deal of source-material of Roman and By
zantine law. Upon this there arose the school of historical research 
and scientific criticism. This was true of law as well as of other

i This eighth century manuscript is preserved in the Laurentian Library at 

Florence; it is known as the Littera Pisana.
(383)
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studies, so much so that in France and elsewhere the school of law 
became known as ‘‘the cultured school” (schola culta'). So, too, did 
Canon law have its school based on history, criticism, and philology.

II
THE CLASSIC PERIOD IN PRANCE (XVI AND XVII CENTURIES)

118.—In France. Humanism was especially cultivated. As re
gards law, we find that the great Italian jurist, Andrea Alciati (1492- 
1550), who introduced the historico-critical method of legal study 
into Italy, had more pupils in France than in his native land.2 
Hence Antoine Mureto could write of the French school what before 
had been said of Bologna, “Today civil law cannot be adequately 
learned except in France; and not even there save from Cujas.” 
Catharine de’Medici (1519-1589), wife of Henry II and Queen of 
France, imported many manuscripts from Italy into France. The 
classic period was co-extensive with the sixteenth century and even 
included some portion of the following century. Later there was a 
let-down; continuous wars lessened the number of students; the ver
nacular began to be used in public acts and other documents, with a 
consequent neglect of Latin, which was left to the schools; the office 
of Chancellor was taken over by statists instead of jurists, as formerly.

Since by reason of the progress and method of studies there is a 
close connection between the Roman and canon law, it is necessary at 
this point to give some information concerning the former.

(a) Roman Law. 1. Jacobus Cujacius (Jacques de Cujas, born at 
Toulouse, France, 1522; died at Bourges, France, 1590). He taught 
in several universities in France and also at Turin in Italy; was 
eminent for historical research, legal acumen and philology. Besides 
editing many Greek-Byzantine texts with splendid critical apparatus, 
he wrote twenty-eight books under the title “Observationes et emen
dationes”. From these we have erudite exegeses on Papinian, Pau
lus, Ulpian, Africanus etc.3 For consulting the works of Cujas the 
Promptuarium operum Jacobi Cujacii, composed by Albanesi, will be 
found of great service.

2 Alciati taught Roman law at Avignon, Bourges, Pavia, Bologna, Ferrara. 

Cf. A. Tardif, Histoire des sources du droit franfais, origines romaincs, 1890.

a” In the third century lived Papinian, ‘the Prince of jurisconsults.’ Ulpian 
and Paulus were also among the greatest lawyers of the period. Approximately 

one-sixth of the Digest is made of fragments from Ulpian, while Paulus is repre
sented by upwards of two thousand fragments (Staedtler). Modestinus was the 

last of the great series.”—Cath. Enc.f Vol. IX, p. 87.
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2. Hugo Donellus (1527-1591), a teacher in several universities, 
abandoned the exegetical method of Cujas, whom he opposed, for the 
dogmatic and systematic. He composed excellent syntheses of civil 
law and wrote Commentarium juris civilis.

3. Franciscus Duarenus (Le Douaren, 1509-1559), pupil of Alciati, 
teacher of Donellus, opposed to glosses and the method of Cujas; 
wrote much.

4. Other celebrated authors on Roman Law were Denis Godefroy 
(Gothofredus, born at Paris, 1549, died at Strasburg,-1621), Jacques 
Godefroy, son of Denis (born at Geneva, 1587; died there, 1652). 
Noted for his edition of Corpus Iuris; also Manuale Iuris.

(b) Canon Law. 1. Quintinus (b. 1500 at Autun in France; d. 
1561), a priest of the Hospitallers of St. John, taught canon law in 
the University of Paris. He derived a great deal from Greek sources, 
as the Canons of the Apostles, with the scholia of Zonara, the syn
tagma of Blastares etc. He wrote the Speculum Sacerdotis, wherein 
he notes some facts that help in the revision of Gratian’s “Decre
tum”. (Laurin, Schulte.)

2. Carolus Molinaeus (Dumoulin, 1500-1566), a Parisian, noted 
jurisconsult, canonist, Romanist, commentator on the Gallic law of 
custom (droit coutumier). He wrote a great deal. In particular he 
brought out annotated editions of collections of the Corpus Iuris 
Canonici; also a correction of Gratian’s “Decretum”. In his notes 
to the text of the “Decretum” he wrote some things against the 
Holy See. His work, accordingly, was put on the Index.

3. Franciscus Balduinus (1520-1573) wrote much on canonical 
legislation in conjunction with civil law, history, and literature. 
Among his works are, Leges et Edicta veterum Imperatorum de Chris
tianis, Constantinus (the ecclesiastical and civil laws issued by Con
stantine). His works were collected by Heineccius (Johann Gottlieb 
Heinecke) in the first volume of Jurisprudentia Romana et Attica, 
Leyden, 1738-41.4

4. Antonius Demochares (Antoine De Mouchy, 1494-1574), profes
sor of Theology and rector of the University of Paris; also Canon 
Poenitentiarius of Noyon (now joined to the diocese of Beauvais) and 
Inquisitor of the Faith, especially regarding Calvinists. He brought 
out a triple edition of the Corpus Iuris Canonici, noting in it many 
corrections of the text of the “Decretum”. (Laurin, Schulte, Scherer 
in Kirchenlex.)

* Cf. Schaumkell, Der Hechtsgelehrte F. Balduinus, 1894.
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5. Antonius Contius (Le Conte, 1517-1586) brought out a new 
edition of the Corpus Iuris Canonici, and gave special attention to the 
correction of the “Decretum” by noting the false decretals. (Laurin, 
Schulte.)

6 and 7. Pierre and Francois Pithou. Pierre (1538-1596) had been 
a Calvinist and became a Catholic, but a Gallican. In collaboration 
with his brother he prepared a better edition of the Corpus Iuris 
Canonici. (Pierre Pithou also wrote a brochure which forms, in some 
sort, a Code of Gallican Liberties, namely, Les Ubertes de I’Eglise 
Gallicanae, rediges en 83 articles, Paris, 1594. In the Pithou editions 
of the Corpus Iuris Canonici there is a brief account of the life of 
Pierre Pithou. See also supra, No. 64, P., p. 286.

(c) Writers of Commentaries.
1. Antonius Altaserra (Antoine Dadin D’Hauteserre, 1602-1682), 

historian and canonist, dean of the faculty of law at the University 
of Toulouse. He had a splendid knowledge of the writings of the 
Greek and Latin Fathers and the Councils of the Church; wrote 
learned commentaries on the Decretals of Pope Innocent III and the 
Clementines. Very noteworthy is his Ecclesiasticae Jurisdictionis 
'Vindiciae (Paris, 1707) against the Traitc de I’Abus of the Gallican 
canonist, Charles Fevret, (1583-1661) which, though placed on the 
Index, had obtained authority in the French Parliament in cases of 
“appeal from abuses”.5

2. Flavius Altaserra, younger brother of the above (d. 1670), was 
professor of law at Poitiers, also a learned canonist and annotator of 
the early canonical collections of Fulgentius Ferrandus and Cres- 
conius Afer.

s “Alleging the Liberties of the Gallican Church, the French Parliaments 

admitted appels comme d’abus against Bishops who were guilty of condemning 
Jansenism, or of admitting into their Breviaries the Office of St. Gregory, sanc

tioned at Rome; and on the same general principles they caused pastoral letters 

to be burned by the common executioner, or condemned to prison or exile priests 

whose only crime was that of refusing the Sacraments or Christian burial to 

Jansensists in revolt against the most solemn pronouncements of the Holy See. 

Thanks to these ‘ Liberties,1 the jurisdiction and the discipline of the Church 

were almost entirely in the hands of the civil power, and Fenelon gave a fair 

idea of them when he wrote in one of his letters, 4 In practise the king is more 

our head than the Pope; in France—Liberties against the Pope, servitude in 

relation to the king. The King’s authority over the Church devolves upon the 

lay judges. The laity dominate the Bishops. * ’ ’—A. Degert, Cath. Enc.t sub 
verbo Gdllicanism.
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3. Joannes Dartis (d. 1651) wrote Comment aria in Decretum Gra
tiani; three books de Suburbicariis regionibus et Ecclesiis and several 
opuscules.

(d) Writers of Treatises.

1. Petrus Rebuff us (Pierre Rebut), of Montpellier (1487-1557), 
taught canon law in several of the Universities of France, wrote Praxis 
beneficiorum, Tractatus Concordatorum (the Concordats between Pope 
Leo X and Francis I, King of France), De iiacificis possessoribus, 
Tractatus nominationum. (Doujat, Schulte.)

2. Gregorius Tolosanus (Pierre Gregoire, 1540-1617). Among his 
many works the more noted are Iuris Can. seu pontificii participa
tiones in five books.

3. Andreas Duval (d. 1638), professor of Theology in the Univer
sity of Paris, a staunch defender of the rights of the Holy See against 
the Gallican and heretical assertions of Edmond Richer (1560-1631) 
and Simon Vigor (1555-1624). For this purpose he wrote Libelli de 
ecclesiastica et polytica pot estate elenchus, pro suprema R. Ponlificis 
in Eccl. potestate, De suprema R. Pontificis in Eccles, potestate, Trac
tatus de Summi Pont, auctoritate.

4. Franciscus Hallier of Chartres (1595-1659) staunchly resisted 
the Jansenists. He was sent to Rome to forward the condemnation 
of Jansenius and aroused the wrath of the Jansenists; wrote De sacris 
electionibus et ordinationibus ex antiquo et novo Ecclesiae jure. 
(Hurter.)

(e) Writers of Introductions.
1. Antonius Blcynianus, a native of the Dauphine (1568-1628), 

taught canon law at Valentia. He wrote a compendium of little value 
called Institutiones theoreticac et practices seu rudimenta iuris 
canonici; and some other things. (Schulte.)

2. Joannes Majoretus (Majoret) wrote Commentaria in libros qua- 
tuor jur. can. Joan. Pauli Lancelotti, Toulouse, 1676.

3. Coelestinus Mirbellus (Mirbeau), author of Institutionum iuris 
can. libri duo, Paris, 1668; Institutionum canonicarum libri IV, 
Paris, 1686.

4. Joannes Petrus Gibert (Jean Pierre Gibert, 1660-1736) author 
of Institutions ecclcsiastiques etc., Paris, 1720, 1736. lie taught 
ecclesiastical law in the seminaries at Toulon and Aix; retired to 
Paris, in 1703.
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(f) Writers of the History of Canon Law.
1 and 2. Philippus Labbeus, S.J. (Philippe Labbe, 1607-1667) a 

distinguished writer on historical, geographical and philological ques
tions. His chief work is the collection of Councils entitled ‘‘Sacro
sancta concilia ad regiam editionem exacta”, Paris, 1671-1674. This 
was the joint work of Labbe and Cossart. It is in sixteen or seven
teen volumes (XI is a double volume) and contains two “Appara
tus”. The work was continued by Etienne Baluze (1630-1718) in 
Supplementum ad collectionem Conciliorum Labbei. (Baluze also 
wrote Notas ad Decretum Gratiani; Capitularia Regum Francorum.) 
(Hurter.)

3. Epo Boetius (1529-1599) , born in Frisia, a student of literature, 
philosophy, theology, law. After many wanderings he at length in 
Paris renounced the Calvinist heresy and was made professor of law 
in the recently established University of Douai. He wrote Antiqui
tatum ecclesiasticarum syntagma and De jure sacro or III Books of 
the principles of Pontifical law. (Schulte, Hurter.)

4. Joannes Doviatius (Doujat, 1609-88), a native of Toulouse, pro
fessor of canon law, very erudite, modest and sincere. His principal 
work is Praenotionum canonicarum libri quinque; he also wrote 
Specimen iuris can. apud Gallos usu recepti, and Notas ad Institu
tiones P. Lancclotti and Ilistoire du droit canonique. (Schulte, 
Hurter.)

5. Ludovicus Thomassinus (Louis Thomassin, 1619-95), theologian 
and French Oratorian, a man of remarkable erudition. He has 
merited well of canon law by his treatises which are found in his 
Vetus et nova Ecclesiae disciplina circa Beneficia et Beneficiarios, a 
book which he had previously written in French under the title 
Ancienne et nouvelle discipline de I’Eglise touchant les Benefices et 
les Beneficiers (three volumes, folio). This is a valuable history of 
ecclesiastical discipline and laws and is useful even in our day, de
spite some gaps and errors. He wrote also on philosophy and the
ology. He was professor at Samur and at Saint Magloire in Paris. 
He was born at Aixen-Provence and died at Paris. (Hurter, Schulte, 
Ingold, Essai de bibliographic oratorienne, Paris, 1880.)

6. Joannes Cabassiitius (Jean Cabussut, b. at Aix in 1605, d. there, 
1685), also a priest of the.Oratory. He excelled equally in learning 
and holiness of life. For some time he taught canon law at Avignon. 
His more noteworthy works are Theoria et praxis iuris canonici and 
Notitia ecclesiastica historiarum, Conciliorum et canonum invicem 
collatorum. (Schulte, Hurter.)
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7. Joannes Morin us (Jean Morin, 1591-1659), a man of vast eru
dition ; born a Calvinist, lie was converted by Cardinal Duperron and 
in 1618 joined the Oratory at Paris. His canonical works are Com
mentaries historicus de disciplina in administrationc sacramenti poe
nitentiae XIII primis saeculis and Commentarius historicus ac dog
maticus de sacris Ecclesiae ordinationibus. He also wrote on Sacred 
Scripture, particularly the Pentateuch. (Hurter, Schulte, Ingold, 
Godin, Notice sur Morin, Blois, 1840.)

8. Edmond Martcne (1654-1739), a Benedictine of the Congregation 
of St. Maur, illustrious for his learning. Among his works we men
tion De antiquis Ecclesiae ritibus libri IV; Tractatus de antiqua 
Ecclesiae disciplina in divinis officiis celebrandis; De antiquis mona
chorum ritibus libri V; Commentarius in regulam S. P. Benedicti etc. 
He also wrote on history. (Hurter, Schulte, De Lama, Bibliothcque 
des ccrivains de'la congregation de Saint Maur, 1882.)

9. To these we add the name of Christian Wolf0 (1612-81), a Bel
gian Augustinian professor at Louvain, a learned and devout man, 
whose principal work is Synodorum generalium et provincialium sta
tuta et canones cum notis et historicis dissertationibus.

(g) Gallicans. Many of the canonists of France were, like Pierre 
Pithou, deeply infected with Gallicanism. The better known are:

1. Edmond Richer (d. 1631), the protagonist of Gallicanism. All 
his works are on the Index: Vindiciae doctrinae majorum scholae 
parisiensis contra defensores monarchiae et curiae romanae; De potes
tate ecclesiastica; De potestate ecclesiae in rebus temporalibus; His- 
toire des Condies generaux; Traite des appelations comme d’abus.

2. Pierre de Marea (1594-1662); ten years after the death of his 
wife he became a priest, later Bishop. He died about three weeks 
after being preeonized Archbishop of Paris. He was a Gallican and 
a defender of Jansenism. At the instance of Cardinal Richelieu he 
wrote, De concordia sacerdotii et imperii seu de libertatibus Ecclesiae 
gallica nae which was placed on the Index; De Vautorite ecclesiastique 
et scculicre sur les manages; Dissertationes postumae. (Schulte; 
Baluze, who was De Marca’s Secretary, wrote Vita Petri de Marca, 
1663; Dubarat, Notice biographique sur Pierre de Marca, 1896.)

3. Jean de Launoy (1603-78), a priest of learning but intemperate 
and hypercritical. His works are Explicata Ecclesiae traditio circa

o The Latin form of this writer’s name, Christianus Lupus, should not be con
fused .with that of Marins Lupus (Lupi), an Italian writer on antiquities and 
author of a work against the Jansenists, De parochis ante annum Chr. 1000. 
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canonem omnis utriusque sexus; Regia in matrimonium potestas; 
and others, nearly all of which were placed on the Index. (Hurter, 
Schulte.)

4. Louis Ellies Dupin (Du Pin, 1657-1719), wrote, De antiqua 
Ecclesiae disciplina dissertationes historicae; FListoire du concile de 
Trente; Essai historique sur la puissance des Papes; Nouvelle biblio- 
theque ecclcsiastique in fifty-eight volumes, a prohibited wrork. Math
ieu Petit-Didier, O.S.B. and Jacques Benigne Bossuet (1627-1704) 
sharply attacked his errors.

(Andreas Dupin, a more recent writer [1783-1865], procurator 
general in the Court of Cassation at Paris. He wrote Manuel du 
droit public ecclesiastique fran^ais; Libertes de I’Eglise gallicane. 
Both of these works are condemned.) (Hurter.)

5. Claude Fleury (1640-1723), a priest, wrote Institution au droit 
ecclesiastique; a condemned work. (Martin, Essai sur la vie et les 
ouvrages de Fleury in “Oeuvres”, 1837.)

Ill
THE CLASSIC PERIOD IN SPAIN AND ITALY (XVI CENTURY TO THE 

MIDDLE OF THE XVII CENTURY)

119.—In Spain and Italy.
(a) Commentaries: 1. Petrus Maria de Sextula Passerini, O.P. 

(1594-1677), Commentaria in V libros Sexti Decretalium, and many 
others, as De hominum statibus et officiis; De electione canonica; De 
indulgentiis.

2. Prospero Fagnani (Fagnanus), an Italian (date of birth uncer
tain, d. 1678), studied at Perugia; at the age of twenty he was a 
doctor of civil and canon law, at twenty-two, Secretary of the Con
gregation of the Council. He held this office for fifteen years. He 
became blind at the age of forty-four but this affliction did not pre
vent his devoting himself to the study of canon law or from writing 
an exceedingly valuable commentary on the “Decretals of Gregory 
IX”. The first edition was published in Rome in 1661, under the 
title of Jus Canonicum seu commentaria absolutissima in quinque 
libros Decretalium. It has been reprinted several times. It gained 
for its author the title Doctor Caecus oculatissimus. The authority 
of this work is still appealed to in the Roman Congregations. Fag
nani is reproached with excessive rigor in his commentary on the 
chapter “Ne innitaris” of the “Decretals” (Book I, De constitu- 
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tionibus) wherein he combats the doctrine of probabilism. St. Al- 
phonsus 7 calls him Magnus rigoristarum princeps. (Schulte, Hur
ter, Scherer.)

3. Manuel Gonzalez Tellez (d. 1649) a doctor of Salamanca and 
professor of law. He wrote with an erudition that is sometimes ex
cessive, Commentaria perpetua in singulos textus quinque librorum 
Decretalium Greg or ii IX. (Hurter, Schulte.)

4. Agostino Barbosa (1589-1649), a native of Portugal. He stud
ied canon law in his native land and then repaired to Rome where his 
prodigious memory made up for his lack of books. It is said that 
after a day’s reading in the libraries he could reproduce the whole 
matter in his rooms at night. He was consecrated in Rome Bishop of 
Ugento in Otranto, Italy, but died seven months later. Noted among 
his many works are, Iuris ecclesiastici universi libri III; Collectanea 
doctorum tam veterum quam recent iorum in jus pontificium univer
sum; Collectanea eorum doctorum, qui in suis operibus Concilii Trid. 
loca referentes illorum materiam incident er tractarunt. His works 
are noteworthy for learning, for skill in canon law and for familiarity 
with source-material. (Hurter, Schulte.)

(b) Treatises:
1. Flaminius Parisius (d. 1603), professor of canon law at Rome 

and later Bishop of Bitonto, wrote De confidentia beneficiali prohibita; 
De resignatione beneficiorum; De residentia beneficiali. (Hurter, 
Schulte.)

2. Navarrus (Martin de Azpilcueta, 1491-1586), called “Navarrus” 
from his birthplace, a canon regular, taught canon law at Toulouse, 
Salamanca, Coimbra; summoned later to Rome, he enjoyed the esteem 
of three Popes, St. Pius V, Gregory XIII, and Sixtus V, because of 
his knowledge, humility and charity. He wrote Concilia, Responsa, 
Manuale seu Enchiridion Confessoriorum et Poenitentium (a classic 
work), and many special commentaries. He lived to the ripe age of 
ninety-five years and was buried at Rome in the Church of St. An
tony “de’Portoghesi”, where his monument still remains. (Hurter, 
Schulte, Ius Pontificium, fasc. IV, 1931. pp. 201 sqq.).

3. Nicolaus Garcia (d. 1613), a native of Apulia, Canon of Apulia, 
wrote a classical treatise, De Beneficiis ecclesiasticis, which is con
stantly consulted. (Hurter.)

4. Tommaso Sanchez, S.J. (b. at Cordova, 1550; d. at Granada, 
1610), illustrious for innocence and sanctity of life as well as for his

7 St. Alphonsus, Homo Apostuliciis, Tract. 1, n. 63; Theologia Moralis, IV, n. 669. 
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knowledge of theology and canon law, wrote Disputationes de sancti 
matrimonii sacramento, a famous work. (Hurter, Schulte, De Backer).

5. Francisco Suarez,3 “Doctor Eximius” (b. at Granada, 1548; d. 
at Lisbon, 1617), Jesuit, famous philosopher and theologian, pro
fessor at Avila and Segovia, Valladolid, Rome, Alcala, Salamanca, 
Coimbra. Some of his works are of great service to Canonists, e. g., 
De legibus, De censuris, De virtute et statu religionis, Defensio fidei 
catholicae. (Hurter, Sommervogel, Bibliotheque, VII, 1661-87).

6. Diego Covarruvias (Covarrubias y Leyva, b. at Toledo in 
Spain, 1512; d. at Madrid, 1577), pupil of Martin Azpilcueta (Navar- 
rus, who gloried in having such a disciple). At the age of twenty-one 
Covarruvias was appointed professor of canon law in the University 
of Salamanca, later Bishop of Ciudad Rodrigo in Spain. In this 
latter capacity he attended the Council of Trent where, conjointly 
with Cardinal Ugo Buoncompagni (afterwards Pope Gregory XIII), 
he was authorized to formulate the famous reform-decrees of the 
Council. Later he was transferred (1565) to the See of Segovia. 
He wrote Epitome de sponsalibus et matrimoniis; also (his principal 
work) Variarum resolutionum ex jure pontificio regio et caesareo 
libri VI. (Hurter, Schulte.)

(c) Institutiones.
1. Joannes Paulus Lancelottus (Giovanni Paolo Lancelotti, 1522- 

90), a native of Perugia, the celebrated author of Institutiones luris 
Canonici, a work that is even included in some editions of the Corpus 
luris Canonici. (Schulte, Hurter.)

2. Marcus Antonins Cucchus (d. 1776), professor of canon law in 
the University of Pavia, dedicated his Institutiones to St. Charles 
Borromeo. There are two of these Institutiones, namely the “ma
jores” and “minores”. (Hurter, Schulte; vid. supra, pp. 6, 7.)

(d) History.
Antonius Augustinus (b. at Saragossa in Spain, 1517; d. at Tarra

gona, 1586), chief historian of canon law in the sixteenth century and 
one of the foremost figures of the Catholic Counter-Reformation, that 
vigorous and successful movement of the latter half of the century. 
He made his studies at Alcala and Salamanca, whence he went to 
Bologna, to Padua and to Florence. He was made Auditor of the

8 Cf. Francisco Suarez, Addresses in commemoration of his contribution to Inter
nationa] Law and Politics, delivered at the Catholic University of America, 30 
April, 19.33, Washington, 1933.
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Rota by Pope Paul III 0 and (in 1556; Bishop of A life, in the King
dom of Naples; later (1561) he was transferred to Lerida in his 
native Spain. He assisted at the Council of Trent during three 
years; in 1576 he was promoted by Pope Gregory XIII to the Archi- 
episcopal See of Tarragona. His chosen field was the fontes (or 
original sources) of papal and conciliar law. He devoted many years 
to an examination of Gratian’s “Decretum”, publishing at Venice his 
Emendationum et opinionum libri IV, and later De emendatione Gra
tiani dialogorum libri duo;™ also luris Pontificii Veteris Epitome and 
IV Antiquae Collectiones Decretalium. (Nicolaus Antonius, Maassen, 
Schulte.)

IV
THE CLASSIC PERIOD IN HOLLAND AND GERMANY (FROM THE 

MIDDLE OF THE XVII TO THE XVIII CENTURIES)

120.— (A) Holland, in the Roman Law. In the seventeenth and 
eighteenth centuries Holland, or the Netherlands, held the primacy 
in the study of law. Holland tore itself free from Spain and became 
a republic. Commerce, industry and, consequently, wealth increased 
daily. Higher studies flourished, such as archeology, history, phil
osophy, law. The Holland of those days was one of the first nations 
of the world. It had five Universities; Leyden (1575), Franeker 
(1585), Harderwijek (1600), Groningen (1614), and Utrecht (1636); 
also famous schools in Amsterdam, Middleberg; Breda, and Deventer. 
Many pre-Justinian manuscripts were brought to light and carefully 
edited; many text-books and monographs were published. Thus the 
literary history of Roman law was greatly advanced by studies that 
were in a sense a continuation of the methods of the French school, 
namely the uniting the study of law with history and philology. 
The Dutch jurisconsults surpass the others in their greater knowledge 
of philology and purer Latinity; hence they were called “Juris
consulti elegantiores” (the more polished lawyers).

1. Hugo Grotius (Latinized from de Groot, 1583-1645), famous 
Dutch theologian, jurist, statesman, poet and historian, one of the 
founders of international law, wrote many books, e. g., Introductio 
ad jus Hollandiae, Florum sparsio ad Jus Justinianeum, Tractatus de 
bello et de pace. [It is to be noted that de Groot followed the Italian

o Tn 1555 he was sent by Pope Paul IV (1555-59) to England to bring the 

felicitations of the Pontiff to Queen Mary (1553-58) and to act as Counsellor to 

Cardinal Reginald Pole (1500-58).

io This was published in 1587 nt Tarragona, after the death of the author.
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Alberico Gentili (b. at Sanginesio, Ancona, 1552; d. at London, 1608) 
who had taught law at Oxford. Gentili was the first to place upon 
an independent foundation and to develop systematically the law of 
nations. His works are, De Legationibus, De jure belli et pads, and 
Advocatio Hispanica. They abound in biblical, patristic, historical, 
legal and classical illustrations and have been largely used, often with 
slight acknowledgment, by subsequent writers.]

2. Arnuldus Vinnius (Vinnen, 1588-1657) wrote Institutionum im
perialium commentarium, a noteworthy work because of the simplicity 
and clarity of its style and its practical utility in the study of Roman 
law; also Quaestiones iuris selectae and Partitiones.

3. Joannes Voet (1647-1714) taught law at Leyden, a learned 
lawyer. His chief book was Comment aria ad Pandectas, lib. L, a very 
splendid work which gives an answer to almost all questions agitated 
at the time and which has influenced modern codes, especially the 
Austrian. These commentaries obtained a wide circulation and were 
re-published at Bassano, Italy, in 1827 in six volumes; to these were 
added a seventh volume which contained treatises De iure militari 
and De familia crciscunda (Latin herciscere, to divide an inheri
tance).

4. Gherardus Noodt (1647-1725), rather more illustrious than others 
of his compatriots, sometimes called “the Cujas of Holland”, inter
preted the text profoundly and sometimes daringly.

5. Other great jurists of this school were Georgius Graevius, 
Thesaurus antiquitatum romanarum; Everardus Otto, Thesaurus 
iuris romani; Gherardus Meerman, Novus thesaurus iuris civilis; 
Jacobus Grenovius, Thesaurus antiquitatum graecarum.

121.—(B) Germany.
In the sixteenth (second half) and seventeenth centuries Germany 

had an elegant and classical school of law. We say Germany, to in
clude the more canonists; but the classical tradition was kept up more 
especially and perfectly in Bavaria, in the Universities of Ingolstadt 
and Dillingen (which no longer exist) and Augsburg, among the 
Jesuits, who were professors in those schools.

The University of Dillingen was founded by Cardinal Otto Truch- 
sess von Waldburg, Bishop of Augsburg (1543-1573), to advance 
youths in virtue and knowledge. In 1563 the University was entrusted 
to the Jesuits, whose provincial superior was then St. Peter Canisius, 
Doctor of the Church (b. 1521; d. 21 Dec. 1597) and a native of 
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the Netherlands. It was noted for its pursuit of law studies, whose 
professors were Laymann, Schmalzgrueber, Biner, Pichler, Zallinger.

The University of Ingolstadt, in the diocese of Eichstatt, was 
founded in 1472 by Louis, Duke of Bavaria. In 1549 St. Peter 
Canisius, Alphonsus Salmeron and other Jesuits were named its pro
fessors of Theology and philosophy. It was noted, too, for its great 
jurists, Gaspar Manz, Christopher Berold, Francis Xavier Schmalz
grueber, Vitus Pichler, Francis Xavier Zech, James Wiestner. The 
University was removed to Landshut in 1800 and to Munich in 1826. 
(Cf. Mederer, Annales Ingolstadiensis Academiae, Ingolstadt, 1782).

(a) Precursors.
1. Henry Canisius (1548-1610), a nephew of St. Peter Canisius, 

studied at Louvain and taught canon law at the University of Ingol
stadt, an unmarried layman, went to original sources of canon law, 
was a noted historian, wrote: a Summa of canon law in four volumes 
which obtained a wide circulation; Comment, in lib. Ill Decretalium; 
De sponsalibus et matrimonio; and many works on history. He died 
2 September, 1610. (Hurter, Schulte.)

2. Joannes Strein, S.J. (1581-1662) wrote three compendious treat
ises on the first three books of the “Decretals”; also a Summa of 
canon law, treating of all law after the fashion of an Introduction. 
(Schulte, Hurter, De Backer, Sommervogel, Bibliothcque des ccrivains 
de la C. de J., Liege, 1872).

3. Paul Laymann, S.J. (b. 1575 near Innsbruck; d. 1635, at Con
stance) ; taught philosophy, theology and canon law at various uni
versities. He transferred not a few canonical treatises to his Theo
logia moralis; there are extant three volumes of his work, Ius canoni
cum, a commentary on the books of “Decretals”, the fourth and fifth 
volumes are said to have perished by fire. He also edited Conclu
siones Canonicae de jurisdictione et foro competenti, and other works.

(b) Classic Authors. Commentators.
1. Ernricus Pirhing, S.J. (Ehrenreich Pirhing, 1606-79'?), of a 

noble Bavarian family, published I us canonicum in V libros Decre
talium distributum wherein he gives a complete and synthetic ex
planation of canonical legislation touching the matters of which he 
treats. After his death one of his colleagues published a resume of 
his I us canonicum which is usually known as Synopsis Pirhingana. 
(De Backer, Hurter, Schulte.)

2. Ludovicus Engel, O.S.B., an Austrian (d. 1674), doctor of both 
laws, professor of canon law. He published Collegium universi iuris 
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canonici, a work of wide circulation because of its brevity, clearness 
and utility; it is in three volumes. He wrote also Manuale Paro
chorum, Fons competens, Privilegia monachorum. (Hurter, Schulte.)

3. Johann Georg (in Religion, Anacletus) Reiff enstuel, O.S.M. 
(1611-1703), moral theologian and canonist. His notable work was 
Ius Canonicum universum; it is still held in esteem in the Roman 
Curia; it contains a clear, solid, and scientific explanation of nearly 
all legal questions. A compendious edition of this work was published 
at Paris in 1850. (Hurter, Schulte, Obermayr, Die Pfarrei Gmund 
und die Reiffenstuel Innsbruck, 1868).

4. Francis Xavier Schmalzgrueber, S.J. (b. at Griesbach in Ba
varia, 1663; d. at Dillingen, 1735) taught humanities, philosophy, 
dogmatic and moral Theology at various universities; was professor 
of canon law, alternating between Dillingen and Ingolstadt; noted 
for sound judgment as well as clearness and brevity in deciding 
questions of ecclesiastical jurisprudence. He wrote lus ecclesiasticum 
universum. (Two compendia of this work were made, one called 
Succincta sacrorum canonum doctrina, the other Compendium utris 
ecclesiastici; both were published at Augsburg in 1747). His other 
writings are Judicium ecclesiasticum, Clerics saecularis et regularis, 
Sponsalia et Matrimonia, Crimen fori ecclesiastici, Consilia seu re
sponsa iuris; all appeared at Augsburg between 1712 and 1722. (De 
Backer, Hurter, Schulte, Sommervogel.)

5. Petrus Leurenius, S.J, of Cologne (1646-1723), professor of 
scholastic theology and canon law. His works are Forma beneficialis, 
which is still useful in matters touching benefices; Vicarius episco
palis. (De Backer, Hurter, Schulte.)

6. Vitus Pichler, S.J. (1670-1736), a Bavarian, taught polemic 
theology and canon law at Dillingen and Ingolstadt. His works, 
noted for clarity and brevity, are Candidatus jurisprudentiae, Can
didatus dbbreviatus jurisprudentiae sacrae, Decisiones casuum ad 
titulos Decret. Gregorii IX, Examen polemicum super Augustana 
Confessione, Lutheranismus constanter errans. (De Backer, Hurter, 
Schulte, Sommervogel.)

(c) Writers of Introductions.
1. Francis Xavier Zech, S.J. (1692-1772), taught philosophy, The

ology and canon law in various colleges and finally in the University 
of Ingolstadt; wrote Institutiones iuris ecclesiastici, a work in six 
volumes, and with a new method more suitable to the times. He is 
considered the last of the great canonists of Ingolstadt and his works 
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are still famous, Praecognita iuris can., Hierarchia ecclesiastica, De 
jure rerum eccl., De judiciis eccl. and others of great erudition. 
(Schulte, Hurter.)

2. Jacob Anton Zallinger zum Thum, 8.J. (b. at Bozen in the 
Tyrol, 1735; d. there, 1813), philosopher and canonist; shortly after 
the suppression of the Jesuits he was invited to teach canon law at 
Augsburg, a position he held for thirty years, imitating in this the 
example of Zech whom he closely follows in his books. As a canonist 
Zallinger defended the Papal rights against the Febronian tendencies 
in Germany. He wrote Institutiones iuris naturalis et ecclesiastici 
publici libri V; Institutiones iuris ecclesiastici, maxime privati, ordine 
Decretalium. (De Backer, Hurter, Schulte, Sommervogel.)

3. Robert Koenig, O.8.B. (1658-1713), Austrian, became doctor of 
both laws in the University of Salzburg, taught canon law and became 
rector there. His work is praiseworthy for its solidity, arrangement, 
and clarity, Principia iuris canonici arranged after the manner of the 
“Five Books of Decretals”. (Hurter, Schulte.)

4. Eusebius Amort (1692-1775), Bavarian, Canon Regular of the 
Lateran, a man of great learning, a diligent and wise guide of youths 
intended for the Church, ‘ ‘ the illustrious restorer of sacred literature 
in Bavaria”; taught philosophy and Theology; applied himself to 
canon law and other studies; was not entirely accurate in disputa
tion; wrote Elementa iuris can. veteris et moderni, Vetus disciplina 
canonicorum et regularium. (Hurter, Schulte.)

5. Remy Mas chat, O.Sch.P. (1692-1747), a Bohemian; taught canon 
law and Theology; author of Cursus iuris canonici. Ubaldo Giraldi 
(Ubaldus a Sancto Cajetano), also a Piarist (Clerici Regulares Scho
larum Piarum), published an edition, with additions, Rome, 1757, of 
the Institutiones of Maschat. This is reckoned among the best of the 
books on Introduction because of its useful outlines of subsequent 
legislative changes in the “Decretals” and its solid method of presen
tation. (Hurter, Schulte.)

(d) Writers of Special Treatises.
1. James Wiestner, 8,J. (1640-1709), taught philosophy, Theology; 

and later, at Ingolstadt, canon law. Besides his Institutiones canon
icae, a splendid work (no matter what Schulte says), he published 
Jus asylorum, Alienatio canonica rerum Ecclesiae temporalium, Dis
putationes de canonicis impedimentis conjugiorum. (De Backer, 
Hurter, Schulte.)
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2. John Kugler, S.J, (1654-1721), a Bohemian, taught philosophy 
and Theology in the University of Olmutz, in Austria; and for twenty 
years was chancellor of the University of Breslau. He wrote Trac
tatus theologico-canonicus de matrimonio, in which the entire mar
riage legislation is solidly, systematically, and clearly set forth. (De 
Backer, Hurter.)

122.—Appendix on Pseudo-canonists.
1. Zeger Bernard Van Espen (1646-1728), a native of Louvain, 

priest and doctor of both laws, taught canon law for a long period in 
the College of Pope Adrian VI at Louvain, became imbued with Jan
senism and rebellion against ecclesiastical authority, fled to Holland 
where he died among heretical and schismatical Jansenists. He wrote 
Ius ecclesiasticum universum, Tractatus de censuris etc.; all of these 
works are on the Index. (Laurent, “Van Espen”, Paris, 1860; 
Verhoeven, “Van Espen” in Revue Catholique, Louvain, 1846-47, 
IV, 497.)

2. Johann Nikolaus von Hontheim (1701-90), auxiliary Bishop of 
Trier, a disciple of Van Espen, in whose footsteps he followed. He is 
better known under the pseudonym of Justinus Febronius. Regalism 
and Gallicanism are also called from him Febronianism. Febronius 
advocates a politico-ecclesiastical system that would lessen the Papal 
powers, facilitate the establishment of national churches, subordinate 
bishops to the civil powers; in a word, destroy the Constitution of 
Christ’s Church and reduce it from its true status as a perfect society 
to the condition of a subordinate department of state.11

His work De statu Ecclesiae et legitima potestate R. Pontificis liber 
singularis ad reuniendos dissidentes in religione Christiana compositus 
was condemned by the Church.

3. Justus Henning Bdhmer (d. 1749), professor in the University 
of Halle, made a new edition of the Corpus Juris Canonici; but, be
cause of his Protestant prejudices, often departs without reason from 
the Roman edition of 1582. His works were placed on the Index: 
Animadversiones in Institutiones iuris ecclesiastici Claudii Fleury,ri 
1729; Institutiones iuris canonici tum ecclesiastici, tum pontificii, ad 
methodum Decretalium, nec non ad fora catholicorum et protestan- 
tium compositae, 1745.

11 Cf. Denzinger, n. 1500; opponents of these errors were Zaecaria, Antifrebonio, 
1767; Ballerini, De potestate ecclesiastico, 1768.

12 Claude Fleury, a canonist infected with Gallicanism, wrote Institutions au droit 
eanonique, Paris, 1676; also Catechisme historique, both of which were placed 
on the Index.
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V
THE CLASSIC PERIOD IN ITALY (XVII CENTURY AND LATER)

123. — Italy in the second part of the Classic period (seven
teenth century and subsequently). Italy had great canonists not 
only at the beginning of the classic period but throughout it, especially 
at the middle and close.13

(a) General Treatises.
1. Giovanni Devoti (b. at Rome, 1744; d. there 1820); at the age 

of twenty he occupied a chair of canon law at the Roman University 
(Sapienza); appointed by Pope Pius VI Bishop of Anagni, at the age 
of forty-five; in 1804 he resigned this See to become Titular Arch
bishop of Carthage; as such he occupied several important positions 
at Rome. He is buried in the Church of St. Eustachius, in Rome. 
Among his works are Iuris canonici universi publici et privati libri 
quinque, an unfinished work of which only three volumes appeared, 
containing an introduction to canon law and a commentary on the 
first and second book of the “Decretals”; also Institutionum canoni- 
carum libri quatuor (Rome, 1785; 4th ed. Rome, 1814). This work 
is distinguished for learning and elegance of style and its many his
torical notes. These notes have been attributed 14 to Cardinal Cas
tiglione (afterwards Pope Pius VIII) but with little or no reason. 
Devoti claims them as his own;15 moreover they are very erudite and 
therefore more likely to have been written by a man of forty rather 
than by one of twenty-eight years, as Castiglione then was. (Hurter, 
Schulte.)

2. Joseph Ponse, S.J. (Josephus Ponsius, b. at Barcelona, 1730; d. 
at Spoleto, 1816, placed here among Italian canonists because, though 
a Spaniard by birth, he spent many years in Italy after the expul
sion of the Jesuits from Spain, teaching in many colleges and Semi
naries), was very happy in promoting the study of the history of 
canon law; wrote De ratione discendi ac docendi jus can., De antiqui
tatibus iuris can. secundum titulos Decretalium, De vita et honestate 
clericorum ex canonibus et Corpore I. Can., De materia et forma ss. 
ordinationum et nominatim presbyteratus. (There was another 
Pontius, Basilius Pontius, Ponse de Leon, an Augustinian, d. 1629, a 
theologian. He wrote De sacramento matrimonii). (De Backer, 
Hurter.)

13 Vid. supra, No. 119, pp. 390 ff.
14 By Moroni in Dizionario, t. 53, p. 173.
’5 This claim is made in Lib. Tl, tit. 10, p. 1, not. 1.
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(b) Introductions.
1. Giovanni Bartoli (1695-1776), a Venetian, taught canon law in 

the University of Padua, later Bishop of Feltre and finally titular 
Archbishop of Nazianzus and member of the Roman Curia. At the 
urging of Pope Benedict XIV, he published Institutiones I. Can., 
which was dedicated to that Pontiff. (Hurter.)

2. Carlo Gagliardi (d. 1778), wrote Institutiones Iteris Canonici 
communis et Neapolitani,De beneficiis ecclesiasticis,De jureiiatronatus.

3. We have just.spoken of the Institutiones of Devoti.10
(c) Special Treatises.
1. Joannes Baptista De Luca (1614-83), a native of Venosa, a man 

of knowledge and genius, studied at Naples, exercised the office of 
advocate at Rome for thirty years, was ordained to the priesthood 
late in life, was created Cardinal by Pope Innocent XI (1676-1689) 
two years before his death. He wrote, Theatrum veritatis et justitiae 
(16 books), treating of special questions; Relatio Curiae Romanae, 
describing the practice of the Roman Curia; Doctor vulgaris, a book 
of introduction to the study of law. He has a monument at the 
Palace of Justice (Rome) and also in the Church of the Holy Spirit 
(Via Giulia) where he is buried. (Hurter, Scherer, Schulte.)

2. Giovanni Baptista Riganti (1661-1735), b. at Melfi, lived at 
Rome; after his death two nephews edited his Comment aria in Regu
las, Constitutiones et Ordinationes Cancellariae Apostolicae (1744), 
a work that has never been superseded in this field. (Hurter.)

3. Prospero Lorenzo Lambertini (1675-1758), a noble Bolognese; 
at the age of thirteen went to the Collegium Clementinum in Rome 
for the study of rhetoric, philosophy, and Theology; was made Doc
tor of Theology and Doctor of both laws at the age of nineteen; was 
nominated successively Consistorial Advocate, Consultor of the Holy 
Office, Promoter of the Faith, Canon Theologian at the Vatican, 
Assessor of the Congregation of Rites, Secretary of the Congregation 
of the Council (1718), titular Bishop of Theodosia, Bishop of Ancona 
(1727), and Cardinal (1728); transferred to the Archbishopric of 
Bologna (1731). He was noted not alone for vast learning but also 
for humility and the pleasantness of his demeanor. Finally he be
came Pope, under the name of Benedict XIV.

Pope Clement XII (Lorenzo Corsini) died 6 February, 1740. The 
conclave, because of the intrigues of Louis XV, King of France, and 
Cardinal Teucin, had lasted for six months of fruitless effort when

See also our Introduction, No. 3, p. 6.
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Cardinal Lambertini addressed the conclave saying (perhaps quite as 
much in jest as in earnest): “If you wish to elect a Saint, choose 
Gotti; a statesman, Aldovrandi; an honest man, elect me.” These 
words helped to end the difficulty. Lambertini was chosen Pope and 
took the name Benedict in honor of his friend and patron, Pope 
Benedict XIII. Because of his deep learning, his gentleness, his wise 
and conciliatory policy he ranks amongst the most illustrious Pontiffs.

His works are classical: De servorum Dei beatificatione et beatorum 
canonizat ione, De synodo diocesana (which he began at Bologna and 
finished as Pope), Institutiones Ecclesiasticae, De Sacrificio Missae, 
Quaestiones canonicae et morales. (The bibliography of Pope Bene
dict XIV is quite extensive; on Benedict as a canonist see Schulte, 
loc. cit.)

We have already spoken of the Bullarium of Benedict XIV, in No. 
Ill, p. 375; and of the Thesaurus resolutionum S. C. Concilii in No. 
113, p. 378. (Fantuzzi, Hurter, Schulte.)

4. Giovanni Carolo Antonelli (d. 1694), a native of Velletri, Bishop 
of Ferentino, a noted and dependable canonist, wrote Tractatus de 
regimine Ecclesiae episcopalis, De iuribus et muneribus clericorum, 
Tractatus de loco legali, Tractatus noviss. de tempore legali. (Hur
ter, Ughelli, Italia etc., Schulte.)

5. Domenico Ur say a, Italian, published (about 1729) Disceptationes 
ecclesiasticae una cum resolutionibus SS. Congregationum, Practica 
criminalis. The Disceptationes is highly esteemed in the Boman Con
gregations.

6. Pitonius (Francesco Pitoni, d. 1729), an Italian, Auditor under 
Pope Benedict XIII; Bishop of Imeria; published Disceptationes 
ecclesiasticae, six volumes. (There is also Giovanni Battista Pittoni, 
d. 1742, of Venice, a canonist and liturgist.)

7. Lucio Ferraris, O.F.M. (d. about 1760), an Italian; wrote a 
notable work in seven volumes, Prompta bibliotheca iuridica, canonica, 
moralis, etc. The fourth edition has additions by some other hand. 
The last edition in nine volumes was revised by Bucceroni. (Schulte, 
Scherer.)

8. Giovanni Giacomo Scarfantoni (1674-1748), Vicar General of 
Pistoia; wrote Animadversiones ad lucubrationes canonicales Fran- 
cisci Ceccoperii.

9. Giacomo Pignatelli (d. about 1690), an Italian; author of a 
famous work in twelve folio volumes, Consultationes canonicae. This 
treated of the principal matters then in controversy, namely, canon



402 History of Sources of Canon Law

ization, rites, the Council of Trent, Bishops and Regulars, the juris
diction and liberty of the Church. Pignatelli treated of these not 
only from the principles of both laws (civil and canon) but also 
according to the practice of the Sacred Congregations. Pope Bene
dict XIV made extensive use of this work. Later the author issued 
his Consultationes novissimae canonicae, to repel erroneous teachings 
in doctrines of faith.

(d) History.
1. Carlo Sebastiano Berardi (b. at Oneglia, Italy, 1719; d. 1768), 

priest, professor of canon law at the University of Turin; wrote 
Gratiani canones genuini at) apocryphis discreti etc., a diligent and 
learned, though occasionally hypercritical, examination of the “De
cretum”, also Commentarium in ius eccl. universum and Institutiones 
iuris eccles., works that are to be read with caution. (Schulte, Hur
ter.) (There is also Emilio Berardi, a theologian of Faenza, d. 1916.)

2. Pietro Ballerini (1698-1769), a priest of Verona; wrote a splen
did work on the ancient collections of canons and their compilers, 
defended with solid learning the Primacy of the Holy See, against 
Febronius. Pope Benedict XIV commissioned Ballerini to prepare a 
new edition of the works of Pope St. Leo the Great, in refutation of 
the erroneous one of Quesnel. To this monumental work he added, 
as an appendage, De antiquis tum editis tum ineditis collectionibus 
et collectoribus canonum ad Gratianum usque tractatus in quatuor 
partes distributus. (Hurter, Schulte.)

3. Girolamo Ballerini (1702-1781), a brother of Pietro and united 
to him in a rare intellectual sympathy, also a priest of Verona, famous 
for his historical studies. Peter preferred Theology and canon law; 
but both co-operated in the production of their admirable works.

4. Gian Domenico Mansi (b. at Lucca, of a patrician family, 1692; 
d. Archbishop of that city, 1769) entered at the age of sixteen the 
Congregation of the Clerks Regular of the Mother of God; his best 
known publication, testifying to his unceasing historical and theo
logical studies, is the vast Sacrorum Conciliorum nova et amplissima 
collectio in thirty-one folio volumes. The work was published at 
Florence and Venice (1795-98) but was stopped in the middle of the 
Council of Florence because of lack of money. (Cf. above, p. 372.) 
(Hurter, Schulte, Quentin, 1. D. Mansi et les grandes collections con
ciliares, 1900.)

5. Francesco Antonio Zaccaria, S.J. (b. at Venice, 1714; d. at 
Rome, 1795) succeeded Muratori (in 1754) as Ducal Archivist and
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Librarian of Modena, but was removed (in 1768) from this office be
cause of his strenuous defense of the rights of the Holy See in his 
work, Antifebronio. He is a very prolific writer along literary, theo
logical, and canonical lines (De Backer-Sommervogel, Bibliothequc des 
ecrivains de la C. de J. (Liege, 1872) Hurter, Sommervogel; 161 
printed works are ascribed to him by Sommervogel); he has merited 
well of canonists and the historians of canonical sources.

6. Mauro Sarti (1709-1766) of Bologna, a Camaldolese, Abbot of 
San Gregorio in Urbe; wrote De claris ar chi gymnasii Bononienis pro
fessoribus a saec. XI ad saec. XIV, a book which greatly aided the 
history of canon law. The work was completed by Mauro Fattorini 
(d. 1789 or 1790); and re-edited by Cardinal Albicino of Forll (d. 
1891) and Carlo Malagola. (Of. above, No. 61, p. 259.)

VI
THE SCIENCE OF CANON LAW IN THE XIX CENTURY

We shall treat of canon law in this century succinctly in this one 
article but according to nations.

124.— (A) Germany (XIX Century).
(a) The Historical School. Its virtues and defects. This school 

arose at the middle of the eighteenth century. It concerned itself 
first of all with the Roman law, but later extended its influence to 
canon law. We must treat of Roman law at this point because of its 
connection with canon law. Germany obtained preeminence in law in 
the middle of the eighteenth century and held it until the middle of 
the following century; her scholars were illustrious for philological 
and historical studies. Nor were there lacking before that time dis
tinguished jurists, as E. de Cocceii (d. 1719), Heineccius (Johann 
Gottlieb Heinecke, 1681-1741), and others. Gustave Hugo (1761- 
1844), a professor of Berlin, is to be considered a precursor. He 
wrote Historia luris Romani. But the leader of this school was 
Frederick Karl von Savigny.

Of the defects of this school we have already spoken.17 We may 
add here that certain historian-jurists, as Savigny himself, pushed the 
historical method too far, with a consequent need of correction re
garding some of their conclusions.

In Roman Law.
Friedrich Karl von Savigny (b. at Frankfort-on-the-Main, 1779; 

d. at Berlin, 1861), favorite pupil of Gustave Hugo, professor of law
17 Cf. our Introduction, pp. 21 f. 
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at Berlin, held various Prussian offices; published Das Recht des 
Besitzes (The Right of Possession) in 1803; Vom Beruf unserer Zeit 
fiir Gesetzgebung und Rechtswissenschaft in 1814; Geschichte des 
romischen Rechts im Mittelalter (History of the Roman Law in the 
Middle Ages), in the years 1815 and 1831; System des heutigen 
romischen Rechts (System of Modern Roman Law), 1840-1848. 
Savigny is one of the founders of the historical school of juris
prudence.

His theory was that the laws of a people are the reflex of their 
history; and that properly to understand legislative systems we must 
be acquainted with peoples’ customs (religious and civil), political 
vicissitudes, geographical location; in a word, their history. Hence 
the insistence of this school upon careful historical inquiry into legal 
matters, the criticism of texts of law, the seeking out of original 
sources and manuscripts. A happy result of this insistence was the 
discovery of many hitherto forgotten texts as, to instance only one, 
the Institutiones Gaii, found by Niebuhr in 1816 in a manuscript of 
the Capitular Library of Verona.

2. Christian Frederick Gliick (1755) taught in several universities, 
especially that of Halle; wrote Commentarium ad Pandectas, a clas
sical work containing a complete scientific explanation of the Roman 
law. This work was continued by others.

3. Puchta (1798-1846) wrote Kursus der Institutionen, 1841-42.
4. Other more noted authors were Ihering (1818-92), Rudorff (1803- 

73), Bethmann - Hollweg (1856-1921), Theodore Mommsen (1817- 
1903), Studemund, and Otto Karlowa (1836-1904).

In Canon Law.
(b) History of law. This school wedded law with history; and so 

we treat first of historian-canonists.
1. Anton Joseph Binterim (b. at Dusseldorf, 1779; d. at Bilk, 1855), 

a Franciscan until the suppression of the monastery to which he was 
attached, when he was appointed pastor of Bilk, where he remained 
for fifty years, refusing all offers of preferment; wrote many theo
logical treatises in defense of the Church against rationalists; and 
especially against the evil of mixed marriages and the Prussian legis
lation of 1825, which in such marriages deprived the mother of all 
rights in the education of her child. Father Binterim wrote also on 
councils, on church discipline, on liturgy. (Hurter.)
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2. Karl Joseph Von Hefele (1809-1893), professor of Church his
tory at Tubingen, later Bishop of Rottenburg. A noted historian, he 
wrote much on the Apostolic Fathers, on Pope Innocent III, and on 
Cardinal Ximenes. (In the Vatican Council Hefele was opposed to 
the definition of the dogma of Papal infallibility. On his return to 
his diocese he wrote a defense of his stand, Causa Honorii Papae. 
[Naples, 1870]. However, he returned to a better mind and pub
lished the decrees of the Council, 10 April, 1871.) His principal work 
is the Conciliengeschichte, begun in 1855 and continued up to 1890. 
Two further volumes were written by Cardinal Hergenroether. The 
work is now in sixteen volumes and extends to the time of the Council 
of Trent. The Conciliengeschichte was translated into French by 
Delarc, and later (1907) by H. Leclercq, O.S.B., Histoire des Conciles; 
and into English by William Clark (Edinburgh, 1871 ff, but not the 
entire work) .1S

3. Augustin Thciner (b. at Breslau, 1804; d. at Civitavecchia, 
1874), Oratorian, appointed Prefect of the Vatican Archives in 1855 
by Pope Pius IX; removed from that office by the same Pontiff in 
1870. During the Vatican Council he was in close touch with the 
opponents of the definition. In his last years he was bitter, especially 
towards the Roman Pontiffs and the Jesuits. He wrote (1836) Dis
quisitiones criticaef on the sources of canon law, which merits well of 
historians. After his death appeared the work Acta genuina Concilii 
Tridentini, very imperfectly edited.

4. Friedrich Bernard Christian Maassen (1823-1900), a convert to 
the Catholic Faith in 1851; professor of Roman law at Pesth, of Roman 
and canon law at Innsbruck, at Gratz, and at Vienna. He wrote 
Geschichte der Quellen und der Interatur des Kanonischen Recht in 
Abenlande bis zum Ausgang des Mittelalters, which work was to have 
numbered five volumes, only one of which appeared (Graz, 1870), a 
history of canon law up to Pseudo-Isidore. He also wrote Concilia 
aevi Merovingensis (1893), and other works.

5. Friedrich Vering (1833-96), a layman, very skilled in canon law, 
which he taught in several universities; wrote Lehrbuch d. hath, 
oriental, u. protest. Kirchenrechts, translated into French under the 
title Droit canon.

6. Emil Louis Richter, whose Corpus luris Can. we have already 
mentioned. (Cf. Nos. 64.P. and 86, pp. 286 f. and p. 321.)

is Cf. Granderath-Kirch, Geschichie des Vatikanischen Concils, III, 1906.
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7. Wasserschlcben, Die Bussordnungcn der abendliindischen Kirchc 
(Halle, 1851), on the penitential books of the Church. This work 
was revived by the studies of Schmitz, who published Die Bussbi'tcher 
und das kanonische Bussverfahrcn nach handschriftlichen Quellen 
(Mainz, 1883 and Dusseldorf, 1898, two volumes).

8. Franciscus Laurin, professor at Vienna; wrote Introductio in 
Corpus luris Canonici (1889); Der Zoelibat (1880).

9. Joseph Hergenrother (b. at Wurzburg, 1824; d. at Mehrerau 
[Bodensee], 1890), Church historian and canonist, first Cardinal- 
Prefect of the Vatican Archives. He had, like Denzinger, studied at 
the Collegium Germanicum at Rome; later he was made professor of 
canon law and Church history at Wurzburg. He wrote extensively. 
Amongst his writings we may mention Katholische Kirche u. christ- 
lichcr Staat in ihrer geschichtlichen Entwicklung u. in Beziehung auf 
die Gegenwart (The Catholic Church and the Christian State, in their 
historical development and their relations to the present) ; also the 
classical work, Photius Patriarch von Const antin op el, sein leben, seine 
Schriften, und das griechische Schisma (Ratisbon, three volumes, 
1867-69); an additional volume bears the title Monumenta Graeca ad 
Photium ejusque historiam pertinentia (Ratisbon), a monument of 
research and erudition.19

10. Friedrich von Schulte, a learned man; fell away from the faith 
in 1870 and spread errors by his later works; wrote (1863) Lehrbuch 
des Katholischen Kirchenrecht s; Geschichte der Quellen und Litera- 
tur des canonischen Rechts (three volumes, 1875-80).

11. Hinschius — Decretales Pseudo-Isidorianae et Capitula Angil- 
ramni, Leipsic, 1863.

12. Karl Friedrich Eichhorn (d. 1854), Grundsatze des Kirchen- 
rechts der kath. und der evang. Religions partei in Deutschland, 1831- 
32 (two volumes).

13. Emil Friedberg, of whose edition of the Corpus luris Canonici 
we have spoken in Nos. 64 P. and 86, pp. 286 f. and 321.

(c) Treatises.
1. Francis Andreas Frey (1763-1820), a priest of Bamberg, taught

io Cf. Steiner, Cardinal Hergenrother in “Der Episcopal der Gegenwart in 
Lebensbildern dargestelt” (Wurzburg, 1882); Heinrich, Cardinal Hergenrother 
in “Der Katholik“ (1890), II, 481-99; Hollweek, Ein bayerischer Cardinal in 
“Historisch-politische Blatter,” CVI (1890), 721-29; Staminger, Rede zum 
Gedachtisse Cardinal Hergenroethers (Freiburg, 1892); Zobl, Trauerrede beiin 
Leichenbegangnisse Sr. Eminenz des Cardinals Hergenroether (Feldkirch, 1890); 
Lauchert in Allgem. deutsehe Biogr., s. v. Hergenroether.
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canon law in the Lyceum of Bamberg, was a strenuous opponent of 
Josephinism, author of Kritischer Kommentar Uber das Kirchen- 
recht.20

2. Ferdinandus Walter (1794-1879), a layman, professor of canon 
and civil law in the University of Bonn, defender of the rights of 
ecclesiastics against laymen; published Institutiones iuris ecclesiastici; 
Lehrbuch des Kirchenrechts, a work of many editions, translated into 
French, Spanish, Italian.

3. Carolus Ernestus Moy de Sons (1799-1867) born at Munich of 
French parentage, professor of law at Munich. “As he was not/’ 
says Wernz,21 “a fawner on royalty or a patron of infamy”, he was 
removed from his chair. Soon, however, he obtained the chair of 
canon law at.. Innsbruck. He was always a firm defender of Church 
rights. He wrote Das Eherecht der Christen, De impedimentis 
matrimonii; founded the periodical “Archiv fur katholisches Kirchen- 
recht”.

4. Georgius Phillips (b. 1804 in Konigsberg; d. at Vienna, 1872), 
son of a wealthy English merchant and a Scotch mother; pupil of 
Savigny and Eichhorn; deep student of German law, which he taught 
in the University of Berlin; became a Catholic, as did also his wife; 
taught canon law at Munich but lost his chair for the same reason as 
Moy de Sons-; founded, with Guido Gorres, in 1838, the Historisch- 
politische Blatter; taught canon law at Innsbruck and Vienna. He is 
noted for soundness of principles and historical knowledge. He wrote, 
in the domain of canon law, De Diozesansynode (Freiburg, 1849); 
also the famous Kirchenrecht (seven volumes, Ratisbon, 1845-72), 
which was continued by Vering and exercised a deep influence on the 
study of canon law; also Lehrbuch des Kirchenrechts (Ratisbon, 1859- 
62), translated into Latin by Vering under the title Compendium 
iuris ecclesiastici.22 Crousset translated two of Georgius’ works into 
French, Du droit ecclesiastique dans ses principes gcneraux and Du 
droit ecclcsiastique dans ses sources.

5. Franciscus Xaverius Wernz, S.J. (1842-1914), taught for years 
in the Gregorian University; wrote Ius Decretalium (in six volumes, 
1898) which is famous for the completeness of its matter, its clear 
explanations, and its historical erudition.

20 Cf. Gerlach in “Der Katholik,” IX, Mainz, 1880, II, 511-15.
21 Cf. Wernz, op. cit.t Tom. I, n. 331, p. 457.
22 Of. Rosenthal, Konvertitenbilder (2nd ed.), I, 478 ff.; Schulte in “Allg. 

deutsche Biogr.” (Leipsic, 1888), XXVI, 80 ff.; Wurzbach, Biogr. Lex. cl. 
Kaiserthwns oesterreich, XXII, 211 ff.
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(B) Italy (XIX Century).
125.—In the nineteenth century many changes take place in studies. 

The French Revolution in its destruction of ecclesiastical institutes 
had far-reaching effects. Nonetheless, the study of canon law was 
restored. Pope Leo XII made it the subject of a Constitution. " 
Pope Pius IX granted to the Roman Seminary the privilege of Schools 
of Introduction and of the Text of canon law independent of the 
Roman University ; and granted these Schools the same privileges as 
in any university.24

2

In this century in addition to the schools of introduction and of the 
text, there was formed the new school, that of public ecclesiastical 
law. The method of teaching and writing was sometimes legal (De 
Angelis, Santi) ; sometimes systematic; sometimes according to the 
division into four books, de personis, de rebus, de judiciis, de poenis. 
Whereas works had been written on law as a whole (as did Reiffen- 
stuel, Schmalzgrueber), we now find special treatises and excellent 
compendia. Juridic studies are now completed in three instead of six 
years. New schools arise as, e. g., the Catholic University in Wash
ington; Introduction to Law finds a place in the Theological course 
in seminaries.

Worthy of mention are :
1. Francesco Mereant e, Canon (b. at Montepeloso, Italy, 1770; d. 

1834), wrote Compendio di diritto Canonico con illustrazioni storico- 
dogmatiche e dissertazioni (1820), a work of real learning although 
sometimes confusing in its terminology. (Hurter, Schulte.)

2. Carlo Latini (d. 1841) wrote luris civilis, can. et criminalis ele
menta ad usum Reatini Seminani. His nephew, Giuseppe Latini, 
taught Introduction to criminal law in the Athenaeum of St. 
Apollinaris; published (1924) luris criminalis philosophici summa 
lineamenta.

3. Cardinal Giovanni Soglia (1779-1855), Bishop of Osimo, b. in 
the Diocese of Imola; wrote Institutiones iuris publici (Loreto, 1843); 
Institutiones hiris privati et publici ecclesiastici (Paris, 1859). (At 
that time some of the canonists wished to accommodate their views to 
those of the more liberal Italian school; among these was Soglia.) 
(Hurter, Schulte.)

4. Cardinal Camillo Tarquini, Jesuit, canonist and archeologist (b. 
at Marta in the Diocese of Montefiascone, Italy, 1810; d. at Rome,

2a The Quod divina sapientia of 18 August, 1824.
2*  By the Constitutions, Cum Romani Pontifices of 28 June, 1853 and the Ad 

piam ductam que of 3 October, 3853.



Collections of Canon Law 409

1874); wrote Iuris ecclesiastici publici institutiones (Rome, 1862) and 
many articles in Reviews, notably in the Civilta Cattolica. It is prin
cipally as a canonist that he has achieved fame; taught in the Col
legium Romanum. International fame first came to him as a result 
of the publication of his work on the ‘"Regium Placet”, or “Exe
quatur”, for Papal Bulls (Rome, 1851). This treatise was translated 
into German, Spanish, and French. (Sommervogel, De Backer.)

5. Giuseppe C. Ferrari (d. 1874), professor of canon law at Genoa; 
wrote in good method and with solid learning Summa institutionum 
canonicarum and Theoria et praxis regiminis dioecesani, praesertim 
sede vacante.

6. Angelo Lucidi, author of the famous work De visitatione sacro
rum liminum; 3rd ed. by Joseph Schneider, S.J. 1883; 4th ed. by 
Lawrence Lugari, S. J. 1889.

7. Francesco Nardi (b. 1808 in the Diocese of Ceneda; d. 1877), 
taught canon law in the University of Padua, Auditor of the S. R. 
Rota, Secretary of the S. Cong, of Bishops and Regulars; wrote, 
Elementi di diritto ecclesiastico (1854). (Nilles, Hurter.)

8. Zephyrino Zitelli-Natali (d. 1887), author of Enchiridion ad ss. 
disciplinarum cultores accomodatum, a collection of canons of Oecu
menical Councils; De dispositionibus matrimonii, Apparatus seu com- 

. pendium iuris ecclesiastici, a work that was revised and augmented in 
a new edition by Francesco Solieri, Auditor of the S. R. Rota, in 1907.

9. Tommaso Salzano, O.P., Neapolitan, titular Archbishop of Edessa 
(1807-1890); wrote Institutiones iuris canonici; Lezioni di diritto 
canonico pubblico e privato; other works on history.

10. Septimio Vecchiotti (d. 1870), often employed in pontifical 
legations; published an ‘ ‘ Introduction ’ ’ to canon law, taken from the 
works of Cardinal Soglia, for the use of seminarians; a treatise De 
matrimonio, also taken from Soglia.

11. Cardinal Joseph D’Annibale (d. 1892; to be numbered rather 
among Moral Theologians) wrote a splendid commentary on the Con
stitution “Apostolicae Sedis” of Pope Pius IX, on censures. It is 
usually called the “Reatinum”, because first published at the com
mand of Giles Mauri, O.P., Bishop of Reatino, of which D’Annibale 
was then Pro-Vicar General. This we read in the first footnote of the 
commentary. D’Annibale’s Summula Theologiae Moralis is also very 
useful for canonists.

12. Sebastiano Sanguinetti, S.J. (1829-93), author of a brief but 
very exact Iuris ecclesiastici Institutiones, based on Decretals; also 
an historico-critical commentary, De Sede Romana B. Petri.
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13. Mariano De Luca, 8.J. (d. 1904), professor in the Gregorian 
University; wrote Praelectiones iuris can, quas habebat in schola 
Institutionum; De sponsalibus et matrimonio; De judiciis ecclesiasticis 
civilibus.

14. Casimiro Gennari (1839-1914), Cardinal Prefect of the S. Congr. 
of the Council, founded and edited until his death the periodical, 
“Il Monitore Ecclesiastico”; wrote Consultazioni morali, canoniche e 
liturgiche; Sulla privazione del beneficio ecclesiastico e sui processo 
criminale dei chierici.

15. Pietro Gasparri (b. at Hussita in the diocese of Noreia, 1852; 
d. at Rome, 18 Nov. 1934), Cardinal Secretary of State under Popes 
Benedict XV and Pius XI; to him was entrusted the compilation of 
the Code. Before that he wrote, Tractatus canonicus de Matrimonio; 
Tractatus de S. Ordinatione, Tractatus de Ss. Eucharistia.

Professors of the Athenaeum of the Pontifical Roman Semi
nary :

1. Joseph De Camillis (1828-1860), wrote Institutiones iuris canon
ici, which has had many editions. (An account of the life and writ
ings of De Camillis was published by Cicognani in “Apollinaris”, 
1929, pp. 27 ff.)

2. Filippo De Angelis (b. near Subiaco; d. 1881) ; wrote Praelec
tiones iuris can. ad methodum Decretalium Gregory IX (1875), a 
work that was incomplete at his death but was finished by Nazareno 
Gentilini (nine volumes).

3. Francesco Santi (d. 1885) wrote Praelectiones iuris canonici 
juxta ordinem Decretalium Gregorii JX, a solid work, afterwards 
published by Martin Leitner, Vice Rector of the Seminary of Ratisbon 
(1886, five volumes).

4. Cardinal Felice Cavagnis, Institutiones iuris publici ecclesiastici 
(three volumes) ; Nozioni di diritto pubblico, naturale ed ecclesias
tico; Della natura di societa giuridica e pubblica competente alia 
Chiesa; and others.

5. Francesco Satolli, Cardinal, first Apostolic Delegate to the 
United States, in 1893 (b. near Perugia, 1839; d. at Rome, 1910); 
wrote De iure publico ecclesiastico, disceptationes historico-iuridicae,

6. Carlo Lombardi (d. 1908), Auditor of the S. R. Rota; wrote 
Iuris canonici privati Institutiones, 1899-1901 (three volumes).

7. Cardinal Michele Lega, formerly Dean of the S. R. Rota after its 
restoration by Pope Pius X; wrote, De judiciis ecclesiasticis (1896 f., 
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in four volumes) ; Compendium praelectionum de judiciis ecclesias
ticis (1906); De delictis et poenis (1910); S. R. Rotae decisiones sive 
sententiae a. 1909-1914 editae (1926).

8. Guglielmo Sebastianelli (d. 1920), Dean of the S. R. Rota; wrote 
Praelectiones iuris can. de personis, de rebus, de judicis ecclesiasticis 
(three volumes).

9. Adolfo Giobbio, wrote Lezioni di Diplomazia Ecclesiastica (1899, 
in two volumes), and Opuscolo sui Concordati (1900).

10. Giacomo Sole (d. 1921), Auditor of the S. R. Rota; wrote De 
delictis et de poenis, lectures on Book V of the Code. (Pustet, 1920.)

11. Francesco Solieri, Auditor of the S. R. Rota; wrote Elementa 
luris Publici Ecclesiastici (1900), a work that was re-edited in 1921 
under the title Institutiones luris Eccles. (Pars. I, “De jure publico 
eccles.”).

12. Filippo Maroto, Procurator General of the Missionary Sons of 
the Immaculate Heart of Mary; wrote Institutiones luris Canonici ad 
norman novi Codicis, Lib. I (1921); Lib. II, up to canon 264.

126.—(C) France (XIX Century).
1. Dominique Marie Bouix (b. at Bogueres-de-Bigorres, France, 

1808; d. at Montech, 1870), one of the most famous of modern 
French canonists. Entered the Society of Jesus in 1825, with Lis 
brother Marcel, but was compelled by bad health to leave in 1842, on 
the eve of his solemn profession; valiantly combated Gallicanism; 
author of Du concile provincial (published also in Latin translation 
under title De Concilio Provinciali); Institutiones iuris canonici; 
also of treatises De principiis iuris canonici, De judiciis ecclesiasticis, 
De Papa, De Curia Romana, De Episcopo, De Capitulis, De Parocho, 
De jure regularium, De jure liturgico, De judiciis etc.. As a canonist 
he is rather a compiler than an author and is ofttimes lacking the 
juridical sense of the great canonical writers. (Hurter, Schulte.)

2. Adolphe Tardif (1824-90) published a splendid work on the his
tory of sources, Histoire des sources du droit canonique.

3. Cardinal Thomas Marie Joseph Gousset (1792-1866), Archbishop 
of Rheims; author of Exposition des principes du droit canonique, 
Theologie Morale a I’usage des cures et des confesseurs, Du droit de 
I’Eglise touchant la possession des biens destines au culte et la sou- 
verainete temporelle du Pape, Observations sur une memoire adressee a 
I’Episcopat sur le titre: Sur la situation presente de I’Eglise gallicane, 
relativement au droit coutumier. (Fevre, Vie de S. E. le Card. Gous
set, 1884.)
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4. D. Craisson (d. 1881), Vicar General of Valence; wrote Manuale 
totius iuris canonici (Poitiers, 1861), a solid and practical work; also 
Elementa iuris can. and De la sepulture ecclesiastique.

5. Michel Andre, Vicar General of Quimper, author of Cours alpha- 
betique et methodique de droit canonique. (There was also Jean 
Francois Andre (1809-1881), a parish-priest; published Analyse du 
Corpus Iuris Canonici, ou la somme theologique et pratique de tout 
la Droit canonique, a highly praised work.

6. Henri J. Icard (1805-93), Superior of St. Sulpice, a holy man; 
wrote Praelectiones iuris can. (Paris, 1867), a clear and solid work; 
also books on the religious institute.

7. Michel Bargilliat, author of Praelectiones iuris canonici (Paris, 
1893, in two volumes; the work has had thirty-two editions and has 
been brought into accord with the Code); Droits et Devoires des 
Cures et des Vicaires paroissiaux.

127. (D) Belgium and Holland (XIX Century).
1. Henricus Joannes Feije (d. 1894), skilled canonist, professor at 

Louvain, attended Vatican Council, author of De impedimentis et 
dispensationibus, De matrimoniis mixtis, De nuptiarum benedictione.

2. Joannes Baptista De Herdt, Canon of Mechlin; wrote Praxis 
Capitularis (Louvain, 1881); and liturgical works.

3. Julius De Becker, professor at Louvain, rector of the American 
College, wrote De sponsalibus et matrimonio praelectiones canonicae.

4. Piat of Mons (Jean Joseph Loiseaux, 1815-1904), Canon of 
Tournai and later a Capuchin; wrote a classic work, Praelectiones 
iuris regularis, of which Victorius of Appeltern, Capuchin, made an 
admirable compendium; also Commentarium in Const. “ Apostolicae 
Sedis”.

5. Arthur Vermeersch, S.J., professor in the Gregorian University; 
wrote De Religiosis Institutis et Personis (2nd ed. in 1907), a fine 
work; De prohibitione et censura librorum, de forma sponsalium et 
matrimonii post deer. “Ne Temere”; De vocotione religiosa et sacer
dotali; De casu Apostoli seu fidei privilegio, etc.

6. Aloysius De Smet wrote an admirable treatise, De sponsalibus 
et matrimonio (2nd ed. in 1910), translated into French under the 
title Les Fiahfailles et le Mariage. The English translation of this 
work, third edition (1920), according to the Code of Canon Law, ap
peared in 1923 and bears the title. Betrothment and Marriage.

For other canonists, especially living writers, see Maroto, Institu
tiones, Vol. I, nos. 141 to 145, Inclusive.



SECTION IV

THE CODE OF CANON LAW

This last section of the history of canon law may well serve as a 
foreword and introduction to the commentary upon the first book of 
the Code. Such an introduction is important and even necessary. 
This part is divided into four chapters—the necessity of codification, 
the forerunners of codification, the form and order of the Code, its 
authority and interpretation.

CHAPTER XXVIII

Necessity for the Codification of Canon Law

128.—Proximate Causes of Codification. Cardinal Gasparri in 
his preface to the Code (which every student should read in its en
tirety) indicates the causes which led to its making. Broadly speak
ing, they are the same as moved Gratian, Popes Gregory IX and 
Boniface VIII to make their collections. It will be useful at this 
point to recapitulate the principal reasons. They are: 

1

i

i Cf. P. Card. Gasparri, Praefatio ad novum Codicem iuris canonici; G. Noval, 
Codificationis iuris canonici recensio historico-apologetica et Codicis Benedictini 
notitia Generalis, Rome, 1918; P. Vidal, Il nuovo Codice di diritto canonico, in 
“Civilta cattolica, ” Anno. 68, 1917, t. 2-4; Anno. 69, 1918, tt. 1-4; A. Bernareggi, 
Metodi e sistemi delle antiche collezioni e del nuovo codice di diritto canonico, 
Monza, 1919; U. Stutz, Der Geist des Codex iuris canonici, Stuttgart, 1918; 
A. Scharnagl, Das neue lirchliche Gesetsbuch, Miinchen, 1918; A. Knecht, Das neue 
kirchliche Gesetsbuch, Strassburg, 1918; H. Henrici, Das Gesetzbuch der Icatho- 
lische Kirche, Basel, 1918; N. Hilling, Die Beformen des Papstes Pius X, auf 
dem Gebiete der lirchenrechtlichen Gesetzgebung, Der Kodificationsplan des 
hanonischen Bcchts, in “Archiv fiir katholisches Kirchenrecht, ’ ’ t. 95, 1915, pp. 
87-96; Eiusdem, Fiir Promulgation des Codex iuris canonici', ibidem, t. 98, 1918, 
pp. 71-86 and p. 294; A. Pillet, Introduction a Vetude du droit canonique, Lyons, 
1918; Ph. Maroto, Institutiones iuris canonici ad norman novi Codicis, I, Madrid, 
1919, nn. 153-167; M. Falco, La codifications del diritto canonico, Milan, 1921; 
Eiusdem, Introduzione allo studio del “Coder iuris canonici," Turin, 1925; 
N. Hilling, Die allgemeinen Normcn des Codex iuris canonici, Freiburg, 1926;
A. Ortscheid, Essai concernant la nature de la codification ct son influence sur la 
science juridique, d’aprcs le concept du Code de droit canonique, Paris, 1922;
B. Zongollowicz, De codifications iuris canonici in “Prezeglad -Teologiczny, ” t. 8, 
1927, pp. 142-167; A. Van Hove, Prolegomena, pp. 334 sq.

(413)
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1. The vast number of laivs. What Livy said of the Roman Law 
can be applied also to canon law, “an immense mass of laws heaped 
upon laws”. With good and jufct cause the French Bishops at the 
Vatican Council exclaim: “We are overwhelmed with laws, since 
canonical legislation, to use the fine expression of Eunapius,  ‘has 
become a crushing load even for camels’

2

3

Anyone in our day who wished to inform himself as to the laws 
regulating a particular matter had to go to at least twelve different 
sources, including the “Decretum” of Gratian (no easy journey), 
namely: 1. The “Decretals of Gregory IX”; 2. the “Liber Sextus” of 
Boniface VIII; 3. the “Clementines”; 4. the “Extravagantes” of 
John XXII; 5. the “ Extravagantes Communes” ; 6. the “Rules of the 
Apostolic Chancery”; 7. the Decisions of the S. R. Rota; 8. the 
Councils of the fifteenth century (Constance and Basel) ; 9. the Coun
cil of Trent; 10. the Constitutions of the Roman Pontiffs after the 
Council of Trent, most of which are found in Bullaria (the “Bul- 
larium Cherubini”, the “Bullarium Romanum”, the “Bullarium 
Benedicti XIV”, the “Bullarium Romanum” of Tomassetti, the 
“Continuation of the Bullarium” to Pope Gregory XIV) or the Acts 
of the Sovereign Pontiffs (“Acta Pii IX”, “Acta Leonis XIII”, 
“Acta Pii X”); 11. the Instructions, Decrees, and Solutions (col
lected or otherwise) of the Sacred Roman Congregations; 12. Con
cordats.4

“Therefore only a small number of the clergy could devote them
selves to the study of canon law, inasmuch as it would have been 
desirable that they acquire a full knowledge of canon law from its 
sources alone. And for such of the clergy, a propensity for this kind 
of study, free-time, and a great number of books would be neces
sary.” 5

2. The lack of arrangement of laws. In the sources, including those 
of recent date, laws were not always arranged according to subject-

- Livius, Historia, Lib. Ill, cap. 4. Titus Patavinus Livius (Livy), celebrated 
as the historian of Rome, was born at Patavium (Padua), 59 B. C. and died there 
11 A. D. (some say 16 or 17 A. D.). Very little is known of his life, save that 
he became a person of some consequence at the court of Augustus (b. 63 B. C.; 
d. 14 A. D.), was married and had two children. His Roman history was in
tended as a glorification of his people rather than a critical examination of 
sources. It originlly consisted of 140 or 14*2  books, most of which have perished.

3 Eunapius, Pita Acdcsii.
Cf. Noval, Itecensio rodifieationis, p. 13.

* Cardinal Gasparri in the Praefatio ad Codicem.
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matter, i. e., systematically, but ofttimes according to the date of their 
promulgation, or chronologically, as was true of the Bullaria and the 
Acta of Councils. True indeed the indexes of the collections were of 
great help, but consultation of the various indexes was in itself no 
slight task. Moreover, many laws were scattered through the decrees 
{volantes) of Sacred Congregations and the Tribunals and through a 
great throng of books.

3. Many documents were of no possible use, being either mere repe
titions of previous laws or not laws at all.

4. Many laws were mutually contradictory, not a surprising thing 
when we consider the highly divergent needs that called them into 
being. Moreover, as it is a legal axiom that the correction of a law 
is an odious matter, canonists were slow to say that a law contradic
tory of another was really intended as a correction of it. This re
quired proof.

5. Many laws no longer obtained, because abrogated, or fallen into 
desuetude,  or become particular.6

6. One could easily be ignorant of the existence of certain laws (al
though the saying obtained “No one is presumed to be ignorant of 
the law”), or doubtful as to the meaning of other laws, or unable to 
find them. It was (morally) impossible to read and collate all the 
sources. Hence Cardinal Gasparri writes, “It must be confessed that 
this ignorance or neglect of canon law was due in no small measure 
to the condition in which that science found itself.”

7. Certain laws were confused, harmful, and difficult in practice, 
e. g., the form prescribed for solemn judgments, the method of hand
ling disciplinary and criminal causes of clerics; also the law con
cerning the impediments of consanguinity and affinity, formerly more 
extensive than at present, often imposed upon pastors the thankless 
task of interviewing twenty or thirty persons before the so-called 
“genealogical tree” could be arrived at. Then , too, the law of fast 
and abstinence needed to be accommodated to the conditions of the 
times.

8. In certain matters canon law was silent; and one had to invoke 
other laws, or custom, or the opinions of the Doctors.

9. In form the law was often diffuse, prolix, and involved. It was 
bound up with narratives, expositions, motives, and obsolete formulae.

10. Many heads of laws regarded in external form particular cases
«For example, the Decretal law assigning to Canons the election of Bishops 

was observed in only a few dioceses of Germany and Switzerland.
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(e. g., Decretals, Bullaria, etc.) and a general law had to be made 
from them. Decisions of the Sacred Congregations (with some ex
ceptions) were and are given for particular cases. The response was 
given for the case submitted; this was presumed to apply to similar 
cases, although the impelling motive of the decision was ofttimes 
unknown. At times general principles were wanting.

129.—Remote Causes of Codification. Thus far we have given 
what may be called the proximate causes or reasons for codification 
of Church law but there were also remote reasons, principally:

1. The evolution of Canon Law from Pope Gregory to the Code. 
The authority, the merit, and the influence of the Decretals were such 
that canon law attained the same summit as civil law and employed 
the same scientific methods. From the ‘Decretals of Gregory IX” 
in 1234 until the Code of 1917, 683 years, almost seven centuries had 
elapsed. In this long period law was studied with greater freedom, 
the ancient chronological order was largely abandoned and a legal 
order of titles employed. In the thirteenth century the Summae ap
peared (e. g., the “Summa super rubricas Decretalium19 of Godefroy 
of Trani, 1241-1245; the “Summa Aurea” of Cardinal Henry of 
Segusia, Hostiensis, d. 1245) and from the sixteenth century the 
Compendia in which laws were arranged in accordance with the 
genius of the authors, the needs of the schools, the convenience of 
priests in their sacred ministry, and the help of students of canon 
law. As we have seen,  the Schola Culta of the Humanists did much 
towards perfecting canon law. New critical editions of the Corpus 
luris Canonici appear under the names of Dumoulin, Le Conte, the 
Pithou brothers. Lancelotti (1563) draws up his Institutiones upon 
the model of the Institutiones of Justinian. The study of canon law 
takes on an added impetus; in France, after the method of Alciati 
(d. 1550), i. e., independently of sources {the Gallic way), and in 
Italy in the style of Accursius (d. 1260) or according to legal order 
(the Italian way). Later, the Council of Trent, while proposing 
itself to restore ancient discipline, enacts new legislation. New laws 
are arising in Bulls, through decisions of the S. Congregations, 
through jurisprudence and the style of the Roman Curia, through the 
Acts of the Roman Pontiffs etc. These new laws not yet included in 
digests; and old laws, variously collected, cry aloud for rearrange
ment whereby unity of legislation may be attained.

4

7

7 Vid. supra, Nos. 100 ami 117, pp. 350 and 383.
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2. Codifications of Civil law. While Church law was thus develop
ing, the codification of civil law was undertaken. So greatly had laws 
and decisions increased in the Corpus Iuris Civilis (to say nothing of 
particular statutes or ordinances of cities) that it was almost impos
sible to observe them. To have some sort of order a special authority 
was at first conceded to ‘‘the common opinion”. The cavilling of 
professors was, however, so great that it was impossible to find the 
common opinion. At length it was forbidden in certain tribunals 
(e. g., at Naples in 1774) to cite authors of law in forensic contro
versies. Then thought was given to forming a new arrangement of 
laws. Nor was this an altogether new proposal, for Francis Bacon, 
philosopher and statesman (1561-1626, known also as Lord Verulam 
and Viscount St. Albans), at London in his book On the Value and 
Progress of the Sciences (1623) had suggested “a new Digest”—a 
rearrangement of laws.8

Another philosopher, Leibnitz of Leipsic in Germany (1646-1716), 
was able to say in one of his letters (1716): “I confess that it is to 
be desired that the body of ancient laws with us have the force not 
of law but of reason; and that from them and from the other monu
ments of national law up to the present time, but before all from 
evident equity, there be drawn up by public authority a new code 
that will be brief, clear, and sufficient.”

New compilations of laws appear in the eighteenth century: The 
Piedmont Code by Victor Amadaeus II (d. 1732); the Bavarian Code 
of 1756 by Maximilian III (d. 1777); the Code of Prussia in 1780 by 
Frederick the Great (d. 1789), et cetera. A bold and successful inno
vator was Napoleon Bonaparte (born in Ajaccio, Corsica, 15 August, 
1769, died at St. Helena, 5 May, 1821). In the year 1804 he per
fected a new style of Code with no reference to old legislations; in 
fact with the wish of doing away entirely with the old order (ancien 
regime). His victorious armies carried the new Code into Spain, 
Belgium, Holland and some of the Italian States. Generally speak
ing, at the downfall of Napoleon his Code fell also; but the seed was 
sown and later produced its fruits.

Modern civil legislation (codification) dates in Austria from 1811; 
in Lombardy and the Venice region from 1816; in the Two Sicilies 
from 1817; later, however, in Germany, 1896-1900, and in Switzer
land in 1905-1906.

8 Bacon, De Augmentis Scientiarum (1623), 1, VIII, aph. 59-64. This is the 
first volume of a great work, Advancement of Learning, translated into Latin 
under the title, Opera Baronis de Verulamio.
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There was a partial codification of civil law in the Papal States 
also, 22 November, 1817, under Pope Pius VII, 11 Codice di proce- 
dura civile, and in 1821, Il Regolamento di Commercio; and under 
Pope Gregory XVI, in 1832, Il Regolamente (i. e. Code) sui delitti e 
sidle pene, and in 1834,11 Regolamento legislative e giudiziario sugli 
affari.

There can be no doubt that these innovations of civil law prompted 
and recommended the codification of canon law.



CHAPTER XXIX

The Forerunners of Codification : Decree Thereof

130. — The following are to be considered forerunners (pro
dromi) OF CODIFICATION:

1. The Postulates of Prelates, both before and after the Vatican 
Council. Some of these are given by Cardinal Gasparri in the second 
part of his Preface to the Code.1

2. The work of certain canonists. Some canonists tried to redact 
canon law into articles, and form codices, as Colomiatti2 and others.

3. Certain provincial and plenary councils. Recent local councils 
gave an example of the redaction of canon law under headings, par
ticularly those held after 1848 in Europe, North and South America, 
Asia and Oceaniea.

4. Finally, some of the Pontifical Constitutions of recent date pre
sented their special subject-matter under headings in a codified form. 
Examples are: the Constitution Apostolicae Sedis3 of Pope Pius IX

iCf. Coll. Lac., Vol. VI, col. 825, 840, 874-79-82-89, 1020; H. Laemmer, Zur 
Codification des canonischen Hechts; A. Villien, Les reformes du droit canonique 
et les postulata du Concile du Vatican, in ‘ ‘ Canoniste, ” t. 29, 1906, t. 30, 1907, 
t. 31, 1908, t. 32; W. von Hermann zu Horbach, Zur IViirdigung des vatikanischen 
Kirchenrechts, Innsbruck, 1917; U. Stutz, Der Geist des Codex iuris canonici, 
Stuttgart, 1918, pp. 127-156.

2 Cf. Colomiatti, Codex Iuris Pontificis, Turin, 1888 (in 9 vola.); Fillet, Jus. 
Can. generale distributum in articulos, Paris, 1890; Deshayes, Memento iuris 
ecclesiastici publici et privati, Paris, 1892 (one vol.); Pezzani, Codex S. Catholicae 
Hom. Ecclesiae, Rome, 1896 (4 vols.); Hollweek, Die kirchlichen Strafgesetze 
(the Penal Law of the Church), Mayence, 1899.

3 This seems a suitable occasion to make mention of a celebrated and historic 
'document of canon law in which were collected in a compendious form the ex
communications reserved to the Pope. This was the famous Bulla Coenae which 
was read every year on Holy Thursday (in Coena Domini, hence the name) from 
the “loggia” of the Vatican Basilica in the presence of the Holy Father and 
the Cardinals. This custom was in vogue up to the year 1770, in the Pontificate 
of Pope Clement XIV (1769-1774). It goes back to the fourteenth century; but 
the number of censures was not always the same, until Pope Urban VIII (1623- 
1644) gave it a fixed form on 1 April, 1627. This Pontiff enumerates twenty 
censures. (These are given by Galante, op. cit., pp. 232 ff.) The Sovereign 
Pontiffs were insistent that the publication of this Bull be frequently renewed in 
every nation, but kings and princes ofttimes resisted the Holy See in this matter 
and even, resting on the false and condemned principles of Febronianism, since 
in this Bull there was an absolute condemnation of Caesaropapism, expressly

(419)
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on censures “latae sententiae’', 12 October, 1869; the Officio rum ac 
munerum of Pope Leo XIII on the censure and prohibition of books, 
25 January, 1897; the Conditae a Christo of the Sacred Congregation 
of Bishops and Regulars on the administrative method of handling 
disciplinary and criminal causes of clerics, 8 December, 1900.

Moreover, legislative documents issued under Pope Pius X fore
shadowed the Code and the method it would employ: the Ne temere 
Decree, on the form for betrothals and marriage, 2 August, 1907; the 
Sapienti consilio, on the Roman Curia, 29 June, 1908; the A remotis
sima, on the Visitation “ad limina” and the diocesan Report, 1909; 
the Maxima cura, on the administrative removal of parish-priests.4

131.—The Decree of Codification was at length given by Pope 
Pius X. This holy Pontiff with the view indeed of aiding canonists 
but even more the pastors of souls, ardently desired this work and 
wholeheartedly inaugurated it. Accordingly, at the beginning of 
March in the year 1904 the Pontiff called together the Cardinals 
resident in Rome to ask their views on the matter and, finding them 
favorable to the project, issued a Motu-proprio to the Catholic world. 
This is the famous Arduum sane munus of 19 March, 1904.’ He de

forbade its publication in their territories (e. g., in France and Portugal). The 
Bishops, however, were not lacking in their duty to see that its provisions became 
known, especially to confessors. (The great Archbishop of Milan, St. Charles 
Borromeo [1538-1584] wanted it affixed to every confessiopal). The excom
munication of Ferdinand, Duke of parma, gave a pretext to the -princes of Europe 
to rebel against the Bull, despite the penalties that it inflicted. Finally, Pope 
Clement XIV omitted the customary form of promulgation but did not abrogate 
the Bull. It was formally abrogated by Pope Pius IX in the Constitution, 
Apostolicae Sedis. In this document, owing to the changed circumstances of the 
times, there is no longer mention of pirates, corsairs, or those who exact tribute 
from travellers (pedagia), or those who send supplies, arms, horses, etc. to the 
Turks and Saracens.

4 Cf. Segesser, Leo XIII, und das Kirehenredit, in “Archiv. f. k. K. R.,” t. 83, 
1903, pp. 381-386; N. Hilling, Die Gesetzgebung Leos XIII, auf dem Gebiete 
des Kir ehenr edits; ibidem, t. 93, 1913, pp. 8-31; pp. 254-1276; pp. 623-637; t. 94,
1914, pp. 75-95; pp. 252-264; N. Hilling, Die Ileformen des Papstes Pius X. auf 
dem Gebiete der lirehenreditlichen Gesetzgebung, in “Archiv. f. k. K. R.,  t. 95,11
1915, et t. 96, 1916; Eiusdem, Die Reformcn des Papstes Pius X. auf dem 
Gebiete der lirchenreditlichen Gesetzgebuug, Bonn, 1909-1915, 3 vols.

s Cf. Acta S. Sedis, Vol. XXVI, pag. 549. As regards the opportuneness at 
least of codification cf. R. von Scherer, Congres des savants catholiques, Freiburg, 
1897, IVe section, pp. 11-13; H. Laemmer, Zur Codification des canonischen 
Itechts, p. 214; J. B. Sagmiiller, Lehrbudi des K. K., Freiburg, 1914, p. 186; 
F. Sentis, Clementis papae Fill decretales, Freiburg, 1870, p. IV; C. F. Turinaz, 
De V etude et de la pratique de droit canonique en France a I’heure presente, 
Paris, 1891; G. Peries, Le droit canonique et les besoins actuels de I’Eglise en 
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creed that “the laws of the universal Church be brought together 
and arranged in a lucid order”, thus indicating the purpose of the • 
Code. The Pope then named a Pontifical Commission made up of 
Cardinals (Cardinal Codifiers) ; to them he added a body of con
sultants (coetus consultorum). Chosen from skilled canonists (Prel
ates of the Roman Curia, members of the Regular clergy, professors 
of law in Pontifical Universities, men of nearly all nations), these 
were thoroughly conversant not only with the law already enacted 
but also with the needs of the world in regard to law to be enacted. 
In addition to the Consultors, Bishops and Universities, many other 
canonists and theologians, in Italy and elsewhere, collaborated in the 
work.

The Holy Father then named as Secretary of the Commission of 
Cardinals the famous canonist Peter Gasparri (who was then Secre
tary of the Sacred Congregation of Extraordinary Affairs), and 
President of the body of consultors. In the year 1907 this erudite 
Prelate was raised to the dignity of the Cardinalate and made Ponens 
or Relator of the Commission while retaining the Presidency of the 
Consultors. He, therefore, bore the heaviest part of the labor and 
was chief in directing the successful issue of the Code, following 
thus in the footsteps of Tribonian and Saint Raymond.

132.—The Co-operation of the Bishops and Universities. Pope 
Pins X, of blessed memory, in the Motu-proprio, Arduum sane munus, 
had decided: “We will that the entire Episcopate, in keeping with 
the rules shortly to be issued, conspire and concur in this most im
portant work.” Accordingly, in a circular letter of 25 March, 1904 
he bound all Archbishops, after consulting their suffragans, to set 
forth to the Holy See not later than four months after the receipt of 
this letter what new laws and what modifications of existent legisla
tion they deemed necessary or desirable. Beyond all doubt this is a 
vastly different procedure from the pagan dictum: “the pleasure of 
the Prince has the force of law”. For the Church of God, though 
monarchical in its constitution, has ever willed the union of justice 
and prudence in her laws. Indeed one may well affirm that in the

France in “Journal de droit canon et de jurisprudence canonique,” Paris, 1892; 
A. Pillet, De la codification du droit canonique, in “Revue des sciences ecclesias- 
tiques, ” t. 74, 1896, t. 75, 1897; J. Hollweck, Die kirchlichen Strafgesetze, 
Mainz, 1898, p. XLII and p. 386; E. Friedberg, Fin neues Gcsetzbuch fur die 
latholische Kirche, in “Deutsche Zeitschrift f. Kirchenrecht,’’ t. 3, Folge, t. 18, 
1908, pp. 1-74; F. Ruffini, La codificazione del diritto ecclesiastico, Prato, 1904. 
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drawing up of the Code an (Ecumenical Council was in a sense 
celebrated.

In another letter dated 6 April, 1904 and signed by the Secretary 
of the Commission, the Universities were called into collaboration, 
namely to redact into articles or canons a part of the canon law. 
How the Code was elaborated after these first steps is plainly set 
forth in Cardinal Gasparri’s Preface to the Code (beginning with 
the words “Nulla mora interposita” and ending with the words 
“novo Codici imponeretur”).

133.—Promulgation of the Code. Pope Pius X went to his heav
enly reward on 20 August, 1914 and could not, therefore, promulgate 
the Code. That triumph was left to his successor, Pope Benedict XV, 
who had himself labored for and urged the completion of this great 
work. In a Consistorial Allocution of 4 December, 1916 he announced 
that the Code-was to be issued as soon as possible. Finally, on 28 
June, 1917, in the Throne Room in the presence of Cardinals, Con- 
suitors, Collaborators and Prelates of the Signatura and the Sacred 
Rota and other officials of the Roman Curia, the book of the new 
Code was solemnly shown to the Supreme Pontiff and copies were 
presented to those present. The official promulgation came with the 
Constitution Providcntissima of 27 May, 1917, the feast of Pente
cost, which decreed that the Code would begin to have the force of 
law from the feast of Pentecost of the ensuing year, or 19 May, 1918, 
in order that knowledge of it might obtain throughout the whole 
world.

(The Holy Father decreed, however, 19 August, 1917, that the fol
lowing prescriptions of the Code would begin to have force imme
diately: Canon 859, § 2, on anticipating or lengthening the Paschal 
time; Canon 1108, § 3, where the faculty is granted to Ordinaries of 
permitting for good cause the solemn blessing of nuptials at the for
bidden times; Canon 1247, § 1, which fixes feast-days of obligation 
for the universal Church; Canons 1250-1254 inch, on fasting and 
abstinence. Moreover, by Motu-proprio he allowed Cardinals to 
enjoy all the privileges mentioned in Canons 239, § 1; 240; 600, n. 3, 
1189, 1401.)

The official edition of the Code was printed in the Acta Apostolicae 
Sedis (Vol. IX, pars II, 1917) and in the same number the Bull 
Provid entissima was promulgated. (This edition of the Acta Ap. 
Sedis was a book of 521 pages.) The Preface of Cardinal Gasparri 
and the footnotes are not found in the above, since these do not belong 
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to the official portion of the Code. This official edition had a suppl- 
ment in the issue of 31 December, 1917 of the A. A. S.f in which ap
peared an appendix to the Code in the form of an errata corrige of 
the first edition, the Motu-proprio Cum iuris canonici of 15 December, 
1917, and an analytical-alphabetical Index.0 This index, however, is 
like the unofficial indexes of contents given at the end of each year 
in the Acta A. S. for the convenience of its readers.

The promulgation of the Code has been called “the greatest eccle
siastical event of the twentieth century”, and the medal which is 
annually struck and presented to the Pope was in 1917 used to com
memorate this event. It depicts Benedict XV surrounded by the 
faithful of all ages and social conditions in an attitude of great 
reverence, to whom he is displaying and, as it were, presenting and 
commanding the Code. It also represents a Cardinal, two prelates, a 
priest of the secular clergy, two members of the Regular clergy (a 
Capuchin and a Dominican), a nun, a soldier from the Pontifical 
guard, a woman and a young boy, thus indicating that the law of the 
Church affects everyone.

The funeral oration of Benedict XV written on vellum and en
closed with his corpse contains, among other things, the following: 
“For the purpose of arranging the law of the Church in a way suit
able to the times, Benedict XV promulgated the Code of Canon Law, 
composed by order of Pius X.”

oCf. Del Giudice, Saggio di bibliografia del Codex I. Can., Modena, 1921.



CHAPTER XXX

The Form and Order of the Code

134. — Title and Division of the Code. The title-page of this 
monumental work reads: Codex Iuris Canonici Pii X Pontificis 
Maximi iussu digestus. Benedicti Papae auctoritate promulgatus. 
As two Pontiffs were responsible for the Code, it may be called for 
them the -‘Pian-Benedictine Code”. It is usually referred to in 
English as, simply, “the Code”.

The Code is divided into five books, which, with the exception of 
the first, are divided into parts, and the parts at times into sections. 
The parts are again subdivided into titles; some of the titles are 
divided into chapters, and some chapters into articles. Each book, 
part, section, title and chapter has its proper inscription or rubric. 
There are 107 titles. The canons are the ultimate subdivisions and 
are continued throughout the Code from the beginning; they number 
2414. Many of the canons are divided into paragraphs and the 
paragraphs into numbers (see, e. g., Canon 14) ; sometimes, however, 
the Canons are divided into numbers without paragraphs (see Canons 
6, 105, 106).

Certain documents are inserted before and after the Canons. 
Before the Canons there are: (a) the Preface signed P. C. G., sc. 
Petrus Card. Gasparri; (b) the Constitution Providentissinia (see 
below, No. 137)1; (c) the Motu-proprio Cum iuris canonici (see below, 
No. 138)2; the Profession of Catholic Faith (see below, No. 136).a 
Following the Canons there are eight documents, to which a ninth was 
added by Pope Pius XI. The first three of these give the rules to be 
followed during the vacancy of the Apostolic See and for the Con
clave : 1. the Constitution of Pius X, Vacante Sede Apostolica, 25 De
cember, 1904; 2. the Constitution of Pius X, Commissum Nobis, 20 
January, 1904, where the “veto” is proscribed; 3. the Constitution 
of Leo XIII, Praedecessores Nostri, with a related Instruction on 
what is to be observed by the Cardinals in Conclave; 4. the Consti
tution of Benedict XIV, Cum Illud, 14 December, 1742, on the form 
of the concursus for parishes (it may be observed that this seems to

’ Page 432.
2 Page 433. 
a Page 429.
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be a transitory insertion, since Canon 459, § 4 says: until the Apos
tolic See shall have decreed otherwise. This was perhaps the reason 
why the said Constitution was. not redacted by canon); 5. the Con
stitution of Benedict XIV, Sacramentum Poenitentiae, de sollicitatione 
ad turpia in confessione (cf. Canons 904 and 2368) et absolutione 
complicis (cf. Canons 884 and 2367); 6. part of the Constitution of 
Paul III, Altitudo, 1 June, 1537; 7. the Constitution of St. Pius V, 
Romani Pontificis, 2 August, 1571; 8. the Constitution of Gregory 
XIII, Popubts, 25 January, 1583; these three documents regard mar
riages contracted in infidelity in the West Indies by converts who 
had been polygamists; but by virtue of Canon 1125 they are extended 
to all places (where, it is understood, there are converts placed in 
the same circumstances); 9. the Motu-proprio of Pius XI, Cum 
proxime, 1 March, 1922, which creates certain changes relative to the 
Conclave.

The above-mentioned documents, perhaps because they are minute 
or have the nature of statutes for a particular business, were not 
redacted in the form of canons. As before the Code, they are official 
and make law.

At the end there follows an analytical-alphabetical Index, in addi
tion to the other “Index” which is sometimes given at the beginning 
of the Code, and which is simply a collection of rubrics. Under the 
canons are placed footnotes or riotes,4 in the following order: first 
those taken from the “Corpus luris Canonici”; then, from the Con
stitutions of Popes, from the Sacred Congregations, and from Litur
gical Books.

We must not forget that in the Code there are nearly 26,000 cita
tions of the old law. Of these, 8,400 are from Gratian’s “Decre
tum”, about 1,200 from (Ecumenical Councils, about 4,000 from 
Papal Constitutions, about 11,200 from the Sacred Congregations, 
and 800 from Liturgical Books. Surely this is a very eloquent reply 
to those who think that since the Code the old laws of the Church 
have lost all utility, and the history of their sources is become mean
ingless.

At the present time all the documents cited in the Notes, except 
those contained in the “Corpus luris Canonici” are being published 
under the title Codicis luris Canonici Fontes. They are being edited 
by His Eminence Peter Card. Gasparri (Rome, the Vatican Press), 
with the aid of P. Justinian Seredi, O.S.B., who in 1927 was elected

* See below, No. 137, nt the end, p. 433.
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Cardinal and Archbishop of Gran. Six volumes have thus far ap
peared: Vol. I, Coxcilia Generalia—Romani Pontifices, to the year 
1745, contains 364 documents (ed. of 1923); Vol. II, Romani Pon
tifices, years 1746-1865, gives documents from the 365th to the 544th 
(ed. of 1924); Vol. Ill, Romani Pontifices, years 1867 to 1917, gives 
documents from the 545th to the 713th. In this work are given the 
laws of General Councils, which are not found in the old Corpus Iuris 
Canonici, in the Acta RR. Pontificum or in the Council of Trent; 
Vol. IV, Curia Romana (S. Congr. S. Officii—S. Congr. Episcoporum 
et Regularium), nn. 714-2055 (ed. of 1926); Vol. V, Curia Romana 
(S. C. Consistorialis—S. C. de Sacramentis—S. C. Concilii), nn. 2056- 
3704; Vol. VI, Curia Romana (S. C. Concilii, years 1761-1917—S. C. 
super statu Regul.—S. C. de Religiosis), nn. 3705-4427.

135.—General View of the Matter and Character of the Code.
(A) General Conspectus of the entire Code.
Book I—Normae generates—in six titles, Canons 1-86, On Eccle

siastical Laws—On Custom—On the Reckoning of Time—On 
Rescripts—On Privileges—On Dispensations.

Book II—On Persons, Canons 87-725.
Part I, On Clerics. Part II, On Religious. Part III, On Laics. 

Book III—On Things, Canons 726-1551.
Part I, On the Sacraments.B Part II, On Sacred Places and 
Times. Part III, On Divine Worship. Part IV, On the Eccle
siastical Magisterium. Part V, On Benefices and Other Eccle
siastical Non-Collegiate Institutes.' Part VI, On the Temporal 
Goods of the Church.

Book IV—On Processes, Canons 1552-2194.
Part I, On Judgments. Part II, On the Causes of Beatification 
of the Servants of God and On the Canonization of the Blessed. 
Part III, On the Mode of Procedure in Expediting Certain 
Affairs and in the Application of Penal Sanctions.

Book V—On Delicts and Penalties, Canons 2195-2414. Part I, On 
Delicts. Part II, On Penalties, in General and in Particular. 
Part III, On Penalties against Individual Offenses.

This method of division is rational, preserving as it does the proper 
order of matter and the logical connection of parts. The Code fol- • 
lows the division commonly used in Institutiones rather than that of 
the Decretals of Gregory IX as was at first intended. The five 
books of the Decretals divide along the lines of the famous “Judex, 
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judicium, clerus, connubia, crimen”, while the five books of the Code 
follow a different order: I. Normae Generales, II. De Personis, III. 
De Rebus, IV. De Processibus, V. De Delictis et Poenis. Conse
quently a novelty in legislation is the first book of the Code giving 
the Normae Generales, which in the Decretals are merely indicated 
in the first titles of Book I. De Judiciis (the second book of the 
Decretals)-is the fourth book of the Code; De Clero (the third book 
of the Decretals) is the second book of the Code, and Matrimony, 
found in the fourth book of the Decretals, is included in the third 
book of the Code.

The ancient classic division “de personis” and “de rebus” is re
tained by the Code. The modern division of laws into the adminis
trative and the constitutive is not adopted by the Code, since the 
distinction between these two is not always apparent.

The division of the Code into canons deserves particular attention. 
It is true that Councils, oecumenical and local, have given excellent 
examples of legislation in the form of canons or articles. However, it 
was left to the Code to put the universal legislation of the Church 
into this clear and accessible form. The Decretals, useful and impor
tant as they are, cannot compare with the Code in this regard, since 
the Decretals, given for particular cases, contain statements of narra
tive and motive, and are only in part dispositive.

(B) Besides these the following characteristics of the Code are to 
be noted:

(a) As to form it is the sole text of disciplinary legislation; as to 
substance, although changing and adapting many things, it gives no 
new legislation.

(b) The standard and chief norm in framing the Code was ob
viously the cure and salvation of souls. Hence the wise diffusion 
of ecclesiastical power, the increase in the rights and attributes of 
Bishops, the recognition of the rights of parochial vicars, the more 
accurate formation of clerical piety and learning, greater liberty for 
the Church, hence, for example, changes anent the right of patronage, 
the alleviation of certain burdens, the lessening of matrimonial im
pediments, mitigation as regards fasting and abstinence, the Easter 
season, the solemnizing of marriage, censures, reservations et cetera.

(c) The novelty of Book I on general rules widely differentiates 
our Code from the civil codes drawn up after Napoleon’s time. A 
book of pre-notions had been prepared by the compilers of the Code 
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Napoleon, but it was never published. For while pre-notions are well 
suited to our Code, which is preeminent in form and matter and 
nobility, they do not harmonize well with the democratic and common 
character of those civil codes which were directed to the whole people. 
Such codes in most instances refused to admit privileges and customs 
and were intended as popular codes and were made to conform with 
the principles then prevalent in France (the so-called 11 principles of

Hence they contain nothing that savors of the school, or 
favors special juridic teaching; moreover, they contain no definitions, 
no classifications. However, recent codes, including those that are 
popular in character, evidence a better mode of redaction. The Code 
of Canon Law did not follow the example of civil codes in the above- 
mentioned matters.

(d) The Code of Canon Law was not intended, therefore, as a book 
of cases or case-law. Nor would such presentation of Church law be 
suitable for the clergy, since they are undoubtedly much more learned 
than the populace to whom civil codes are directed. Consequently, 
the Code contains certain canons that are merely doctrinal or even 
dogmatic in character, for example, canons 108, 218, 329, 737, 801, 
803, 1012, 1322, § 1. As regards its foundation, canonical legislation 
in the Code is based on doctrine that is immutable and eternal, while 
civil legislation, according to the common opinion of legislators, is 
positive in character, and depends upon the will of the legislator, 
popular customs and the like.

(e) This does not mean that the Code of Canon Law is not a 
practical code of law. As a matter’ of fact the legislator intended it 
to be the Church’s practical rule of conduct. To obtain this end the 
legislator has recourse to examples (cf. Canon 34) ; he repeats pre
scriptions (the legislation of Canon 424 is contained in Canons 423 
and 426; that of Canon 946 in Canon 735, et cetera) ; he uses ordinary 
words (Canon 1722, § 2); although the preceptive form which is 
proper to laws is faithfully retained in the Code, nevertheless the 
hortative and directive are not wanting, since justice and equity 
should meet in Christian legislation. For example, the first part of 
Canon 134 states that the custom of the secular clergy to lead a com
munity life is praiseworthy and is to be encouraged, where it is not 
in vogue; Canon 862 declares that “it is proper that on Holy Thurs
day all clerics should receive the Body of Christ during the Solemn 
or Conventual Mass; Canon 2214, § 2 repeats the admonition of the 
Council of Trent to Ordinaries, namely, they are to show mercy 
towards their guilty subjects.
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(f) Lastly, the use of the Latin language adds greater nobility to 
the Code.

136.—The Profession of Catholic Faith. As we have noted, the 
edition of the Code of Canon Law contains a profession of Catholic 
Faith. It is found immediately preceding the Canons of the Code 
and is the profession of faith arranged by Pope Pius IV shortly after 
the Council of Trent and later revised by the Vatican Council. The 
Pope by his Constitution, Injunctum, of 13 November, 1564 decreed 
that those bound by the legislation of the Council of Trent to make 
public profession of orthodox faith should use but one formula: 
“one fixed formula of that profession shall be known by all.” It 
was strictly ordered that everywhere the above-mentioned profession 
should be made solemnly according to this formula and no other, by 
those bound by the decrees of the Council to accept and observe it. 
Formulas or tests of faith are also called symbols or creeds. In this 
“Pian Formula” the articles of faith are very clearly recounted.

(a) The custom obtained from early ages of placing at the begin
ning of official collections the title De Summa Trinitate et Fide Cath
olica. Thus we find, e. g., in the “Decretals of Gregory IX”, c. 1 
and 2, X. I, t. 1, De Summa Trinitate et Fide Catholica in accord
ance with the Decretal of Pope Innocent III, published in the Council 
of Lateran (1215), in which, towards the end, the errors of Abbot 
Joachim and Amalaire are condemned. In the “Sextus” of Boni
face VIII the first title is likewise De Summa Trinitate et de Fide 
Catholica and in a few words, taken from a Decretal of Pope Gregory 
IX, issued in the Council of Lyons (1274), declares that the Holy 
Ghost proceeds eternally from the Father and the Son as from one 
principle and by one spiration. The same heading is had in the 
‘ ‘ Clementinae ’ ’, where it is declared, from a Decretal of Pope Clement 
V-(1305-14) in the Council of Vienne, that the only Son of God 
subsisting eternally in the essence of God assumed a true body from 
the Virgin and suffered in it. There is condemnation of the heresy 
that the substance of the rational soul is not the form of the human 
body. At the end the effects of Baptism are spoken of.

(b) In the VII Book of Decretals (sc. a private collection of Pierre 
Matthieu) the same title is used and is taken in part from a Decretal 
of Pope Paul IV (1555-59) where profession of faith is made in the 
Unity and Trinity of God, the divinity and sacred humanity of 
Christ; in part from a Decretal of Pope Eugene IV (1431-47) in the 
Council of Florence on the Procession of the Holy Ghost, on the Sacra- 
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meat of Penance, on suffrages and on primacy in the Church. This 
first title ends with the profession of faith of Pope Pius IV (the 
Tridentine Formula). The rubric of the fourth and last chapter is 
thus inscribed, “All those to be advanced to benefices and ecclesias
tical dignities of whatever order and institute must make profession 
of faith in this prescribed form, with solemn oath.” This had been 
decreed by the Council of Trent.

(c) We see the same custom observed in Councils, particularly 
provincial and plenary. Thus the Second Plenary Council of Balti
more expressly treats 41 of the orthodox faith and of insidious errors ’ ’; 
the Council of Westminster likewise “of orthodox faith.”

(d) Even in the Roman Law the Justinian Code dedicates the first 
title to a profession of faith in “the Most Sacred Trinity and the 
Catholic Faith” and to a rejection of the errors of Nestorius. Eu- 
tyches, Apollinaris, and to a declaration of the faith of the four (Ecu
menical Councils.

(e) We may see the remote origin of this practice in the divine 
Decalogue, promulgated by Moses. Before giving the Ten Command
ments, God says “lam the Lord thy God.” In other words He gives 
a profession of Divinity, as though indicating the source of legislative 
authority.

2. The reason is that the foundation of laws may be shown and 
given, “All power is from God and he that resisteth the power resist- 
eth the ordinance of God” 5 and 4 4By me kings reign, and lawgivers 
decree just things.6 Truly the force of any legislation is to be sought 
in a higher sphere than that of human power, namely God. If this is 
to be maintained of any legislation, a fortiori it is true of the Code:

(a) For the Code treats of the Church’s hierarchy, of the Sacra
ments, of divine worship, of ecclesiastical discipline and the like; 
accordingly, the formula which sets forth the changeless constitution 
of the ecclesiastical society for these, is to be considered its firm base.

(b) Since, moreover, in the Catholic Church faith is of all things 
the beginning and the foundation, the Ecclesia Docens as well as the 
Ecclesia Discens should begin by faith, continue by faith and do all 
by faith. By faith first of all do we please God; and discipline must 
rest on faith.

sj?ow., xni, 7.
tProi'., VIII, 15.
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(c) They who hold the office of instructing others are especially 
bound to believe explicitly the truths of faith;  and their faith must 
be firm and enlightened, since theirs it is to direct themselves and 
others in the paths of justice. Hence the Church, the teacher of truth 
and the champion of justice, providently sets forth a special formula 
of faith, to be confirmed by oath, for those who wish to labor for the 
salvation of souls. She determines in Canon 1406 those who are 
bound to make this profession of faith and without doubt has in mind 
the above-mentioned formula. How important the Code considers this 
profession of faith is easily seen from Canon 1408: “every custom 
contrary to the Canons of this title is reprobated”. For the reason 
that the formula, called the “Oath against the errors of Modernism” 
(from the Motu-proprio, “Sacorum Antistitum”, of 1 September, 
1910),  does not follow the formula of Pope Pius IV we must not 
suppose that it has ceased. It is in force and will continue in force 
as long as the supreme authority so wills. Thus the Holy Office re
plied on 20 March, 1918. This alone is to be noted: the legislator 
did not chose to put into the text of the law, which is of its nature 
permanent, a document which is transitory, because drawn up to 
repel a particular danger.

7

8

7 S. Thomas, 2«, 2«*, q. 2, a. 6.
a Cf. Denzinger, Enchiridion Sy mb., n. 2145.



CHAPTER XXXI

The Authority and the Interpretation of the Code

137.—The Universal legal authority of the Code can readily 
be seen from the opening words of the Constitution, Providentissinia 
Mater Ecclesia, of Pope Benedict XV (27 May, 1917) : “To Our 
Venerable Brethren and Beloved Sons the Patriarchs, Primates, 
Archbishops, Bishops, and Other Ordinaries, and also to the Profes
sors and Students of the Catholic Universities and Seminaries.”

The words used by the Pope in promulgating the Code and giving 
it legal force are: “Therefore, having sought the aid of Divine grace, 
trusting in the authority of the Blessed Apostles Peter and Paul, 
motu proprio, of our certain knowledge and in the fullness of the 
Apostolic power with which we are invested, by this our Constitution, 
which we wish to be binding for all time, we promulgate, and we 
decree and order that the present Code, just as it is drawn up, have 
in future the force of law for the universal Church, and we entrust 
it for safekeeping to your custody and vigilance. . . . All enactments, 
constitutions and privileges whatsoever, even those worthy of special 
and individual mention, and customs, even immemorial, and all other 
things whatsoever to the contrary notwithstanding.”

By this approbation the Code became official (legal, public) as to 
all its laws, for we read: “just as it is drawn up”; and in a juridic 
sense all these laws proceed from Pope Benedict XV and he becomes 
their author; universal, binding the whole Church; one, sc. it has no 
laws prior in point of time to other laws, although originally these 
laws emanated from different legislators. There cannot, then, be any 
strict opposition of the laws of the Code, and any apparent oppo
sition of laws must be reconciled. The Code is exclusive, excluding 
and declaring abolished all former laws and customs excepting those 
explicitly or implicitly contained in the Code, and rights, privileges, 
laws, customs reserved in the Code (cf. Canon 6).

The Code is not therefore to be considered absolutely exclusive of 
all other laws, as though one could say “what is not in the Code, is 
not in existence”. Outside the Code there still remain in force: the 
Oriental ecclesiastical law; the liturgical law; concordat law; the old 
written law, contained (at least implicitly) in the Code; custom that 
is immemorial or century-old contrary to the Code, not reprobated

(432)



The Code of Canon Law 433

and tolerated by the Ordinaries; law of custom in accordance with 
the Code or with the old law at least implicitly contained in it; 
particular law not opposed to the Code; acquired rights; apostolic 
privileges and indults unrevoked and still in use; and also supple
mentary law, according to Canon 20. This will be fully explained in 
our commentary on the first six Canons.

Regarding the authority of the several parts of the Gode, it is to 
be maintained: (a) Unconditional legal force is to be assigned to each 
and all Canons, since they are entirely dispositive, i. e., with no part 
that is narrative, expositive or motive. If in any Canon a certain 
part were not strictly dispositive, that part would not be a true law 
but would merely serve as an interpretation of law.

(b) Inscriptions (rubrics or headings) of books, parts, sections, 
titles, are official, because they proceed from the lawgiver. They are 
not laws, however, because incomplete in meaning. They serve only 
to interpret the law, in accordance with the axiom of the law of De
cretals, 4‘from red to black there is a valid inference”, i. e., from 
the (red) title one may infer the (black) text.

(c) The nine documents at the end of the Code have the force of 
law, being part of it and sharing in the approbation: “just as it is 
drawn up”. However, since they are not in all parts dispositive, 
their authenticity follows the usual norms.

(d) The Index has the same legal force as the rubrics, of which it 
is a collection. The same is not true of the preface, the footnotes and 
the analytical-alphabetical index. Touching the notes, H. E. Cardinal 
Gasparri says in his Preface: “There are added to the Canons at the 
bottom of each page footnotes to indicate the various sources whence 
the canons are drawn; in which matter it is scarcely necessary to 
observe that the Canons do by no means always and entirely agree in 
sense with their sources.”

Indeed the footnotes correspond to the matter treated of in the 
Canons, but ofttimes by contrariety. “This is especially true of the 
penal canons of Book V, where ancient penal laws are alleged, al
though the penalties joined to them often differ from those sanctioned 
in the new Canons.” In a commentary on the Canons the footnotes 
must never be neglected, lest that occur of which Quintilian spoke, 
“the pediments are viewed, the foundations are hidden”.

138.—The Interpretation of the Code. A Pontifical Commission 
of Cardinals was established by Pope Benedict XV by the Motu- . 
proprio, Cum iuris canonici, of 15 September, 1917 for the official 
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interpretation of the Code. While not quoting in full this document 
of the Pope, we yet urge the reader to consult it in the Code itself to 
learn how and whence official interpretation can come about. The 
Commission’s interpretation is necessary and obligatory and can 
either extend or restrict a law,1 since this Commission fully discharges 
the office of legislator and actually has power “to change white into 
black”, without prejudice, however, to the rules laid down by the 
Pope in his Motu-proprio.1 2

1 Cf. A.A.S., t. 9, 1917, p. 483.
2 See e. g., the interpretation given on 16 October, 1919 of Canon 542, 1. 

Cf. our Introduction, above, nn. 44, 45, pp. 74 ff.

There is no prohibition in the Motu-proprio of private interpreta
tion, which may be doctrinal or usual; but this is of course merely 
directive, and not obligatory.

General rules for the right interpretation of the Code are given in 
Canons 17 ff, besides those of Canons 5 and 6. In a very real sense 
all the Canons of the Code’s First Book may be called general rules 
of interpretation and on this account, also, merit their title “Normae 
generales” (General Rules).

Note.— The Pontifical Commission for the interpretation of the 
Code in the plenary assembly of 9 December, 1917 decided that ‘ * an 
answer is to be given to those questions (dubia) only that are pro
posed by Ordinaries, Major Superiors of Orders and Religious Con
gregations; but not to those proposed by private persons, unless act
ing through their own Ordinary.”

Canon 488, n. 8 determines who are major Superiors, namely the 
Abbot Primate, the Abbot Superior of a monastic congregation, the 
Abbot of an independent monastery (though belonging to some 
monastic congregation), the Superior General of any religious organ
ization, the Provincial Superior, their Vicars and others possessing 
the power of a provincial. We are of opinion that the term Major 
Superiors here includes the major Superiors of Religious women also, 
in accordance with Canon 490; for since we are dealing with a matter 
that is favorable, they should not be excluded. Hence they may 
submit queries regarding the interpretation of the Canons of the Code. 
It would seem better that they present their questions through the 
local Ordinary or the Apostolic Delegate or their Cardinal Protector ; 
but it can happen that this is not always possible or expedient.

For the same reasons Superiors General and Provincials of Soci
eties of men or women living in community without vows (Canons
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673-681) may submit questions to the Commission. Procurators Gen
eral of Religious are not Major Superiors, but they may, it would 
seem, act in this matter according to the meaning of Canon 517, § 1: 
“Every religious organization of men under papal law shall have a 
Procurator General who is to be designated according to the constitu
tions, and whose office it shall be to transact affairs of his organiza
tion with the Holy See. ’ ’

On the above-mentioned day (9 December, 1917) to the question, 
whether questions which are of lesser moment or which do not pre
sent any great difficulty may be settled by the Most Eminent Presi
dent of the Commission, the Commission replied in the affirmative. 
In this it imitated the Sacred Congregations, where negotiations and 
questions of ordinary administration, and not of unusual difficulty or 
of great importance, are settled by the Cardinal Superior in meeting 
(in congressu) with officials of the Dicastery, and not in a plenary 
assembly (in coetu plenario) of the Cardinals. Since the promulga
tion of the Code private collections have been published of responses 
given by the Code Commission and the Roman Curia concerning 
various canons: A. Toso, Repertorium Juridicum Ecclesiasticum; 
Cosmas Sartori, O.F.M., Hankow, 1926, Enchiridion Canonicum ,seu 
Sanctae Sedis responsiones post editum Codicem J, C. (1918-1925); 
Raphael Perez, O.S.A., 'Decisiones Pontificiae ad canones Codicis J. C. 
a. 1928 (Goya, 87, Madrid, 9), “II Diritto Ecclesiastico”, May and 
June, 1927, Rome, p. 276, sqq. (responsiones Pont. Commissionis ad 
Codicis canones interpretandos); S. Woywod, Canonical Decisions of 
the Holy See, 1933, New York.

Versions or translations of the Code are forbidden. At the very 
beginning of the Code we find this statement: “No one is permitted 
without license of the Holy See to re-print or translate this Code.” ’’ 
The reason is obvious. A translation is in a sense an interpretation, 
which though most faithful, cannot be the same in every particular 
as the original text. Moreover, translation differs from translation. 
Accordingly, permission of the Holy See is required in this matter. 
An experiment—something less than happy—was made relative to the 
legislation touching Institutes of nuns and religious organizations of 
laics; for it was absolutely necessary that there be such a translation 
for these religious, who as a rule are not highly conversant with the 
Latin tongue.4

3“Nemini liceat sine venia Sanctae Sedis hunc Codicem denuo imprimere aut 
in aliam linguam vertere.”

4 Legislatione canonica riguardante le religioni laiche. Authorized Italian 
translation, Tipog. Vaticana, 1918, 2nd corrected ed., Rume. Translations were 
made into other languages. Vid. supra, p. 134, note 5.
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A COMMENTARY ON BOOK I OF THE CODE 
OF CANON LAW

qpHE first book in the Code of Canon Law consists of eighty-six 
J- canons whose object is to outline and define the scope and 

purpose of the entire Code. It sets forth general.principles (normae 
generales) which serve as a norm or standard of interpretation for the 
subsequent canons of the Code. Book One, therefore, is properly 
considered an introduction to the Code and to the study of all Canon 
Law.

General Prospectus of Book I

r The Scope of the Code is defined...............’............ (Canons 1-7)

General 
Principles, 

Introduction^ 
to 

All Canon 
Law.

, (The Written Law {Lex)....................... Title IIts General J
Sources |

VThe Unwritten Law {Consuetudo) ... Title II

The Reckoning of Time (for the interpretation of law) Title III

,r Rescripts (for the execution of law).. Title IV

Privileges (for the permanent re-
Its Particular < luxation of law) ..........................  Title V

Sources ]
Dispensations (for the temporary re

laxation of law) ................... Title VI 
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To Our Venerable Brethren and Beloved Sons, the Patriarchs, 
Primates, Archbishops, Bishops, and Other Ordinaries, and 
also to Professors and Students of Catholic Universities and 
Seminaries.*

Benedict Bishop
SERVANT OF THE SERVANTS OF GOD

For a perpetual remembrance
The Church, most provident mother, endowed by her Divine 

Founder with all the requisites of a perfect society, when, in obedience 
to the Lord’s mandate, she commenced in the very beginning of her 
existence to teach and govern all nations, undertook by promulgating 
laws the task of guiding and safeguarding the discipline of the clergy 
and the faithful.

As time elapsed, particularly after she had gained her liberty and, 
daily waxing stronger, had extended her kingdom, she never ceased to 
set forth and to define her own inherent right of making laws. Witness 
in proof of this the many and various decrees of the Roman Pontiffs 
and Ecumenical Councils which were published as the times and 
circumstances suggested. By these laws and enactments not only did 
she make wise provision for the direction of the clergy and people, but, 
as history bears witness, she promoted also most effectually the de
velopment of civilization. For not only did she abolish the laws of 
barbarous nations and remodel on more humane lines their savage 
customs, but likewise, with God’s assistance, she reformed and brought 
to Christian perfection the very law of the Romans, that wonderful 
monument of ancient wisdom which is deservedly styled ratio scripta, 
so as to have at hand, as the rule of public and private life improved, 
abundant material both for medieval and modern legislation.

With inevitable changes nevertheless in the conditions of the times 
and in the needs of men, as our predecessor, Pius X of happy memory, 
pointed out in the Motu Proprio Arduum sane, issued 17 March, 1904, 
it became apparent that Canon Law could no longer readily attain the 
fulness of its aims. Indeed in the passing of centuries many, many 
laws had been published, of which some had been abrogated by the 
supreme authority of the Church or had fallen into desuetude; whilst 
others, owing to changed conditions, had become difficult of execution,

* This translation is taken from The Ecclesiastical Eeview.
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or less useful and expedient for the common good. Moreover, these 
laws had so increased in number and were so separated one from 
another and scattered about that many of them were unknown not 
merely to the people at large, but even to the most learned.

For these reasons our predecessor, Pius X of happy memory, im
mediately on his accession to the Pontificate, realizing how helpful it 
would be for the stable restoration of ecclesiastical discipline to put 
an end to the serious inconveniences above referred to, resolved to 
arrange in a clear and orderly collection all the laws of the Church 
which had been proclaimed down to our day, abolishing those already 
abrogated or obsolete, adapting others to present needs and making 
new ones as necessity or expediency should require.1 Setting about 
this most difficult task after mature deliberation, he considered it 
necessary to consult the bishops whom the Holy Ghost hath placed 
to rule the Church of God, so as to know fully their mind on this 
matter; and first of all he caused the Cardinal Secretary of State to 
write letters to all the archbishops of the Catholic world, charging 
them to interrogate their suffragans, and other Ordinaries, who are 
obliged to assist at provincial synods, if there were any such, and to 
inform the Holy See with as little delay as possible and briefly con
cerning the modifications and corrections which in their opinion might 
be especially necessary in the present laws of the Church.2

Then, having summoned several canonists of note, resident in Rome 
and elsewhere, to lend their aid, he committed to our beloved son 
Cardinal Gasparri, who was at that time Archbishop of Ceserea, the 
office of directing, perfecting, and, if need be, supplementing the work 
of the Consultors. He, moreover, formed a committee or, as it is 
called, a Commission of Cardinals of the Holy Roman Church, 
appointing as its members Cardinals Dominic Ferrata, Casimir Gen- 
nari, Benjamin Cavicchioni, Joseph Calasanctius Vives y Tuto, and 
Felix Cavagnis, who, with Cardinal Gasparri as ponens, were to 
examine diligently the proposed canons, and modify, correct, or perfect 
them as their judgment might suggest.3 On the death, one after 
another, of these five, their places were taken by our beloved sons, 
Cardinals Vincent Vannutelli, Cajetan de Lai, Sebastian Martinelli, 
Basil Pompili, Cajetan Bisleti, William Van Rossum, Philip Giustini, 
and Michael Lega, who have admirably completed the work imposed 
upon them.

1 Cf. Motu proprio Arduum sane.
2 Cf. Epistolam Pergratum mihi, 25 March, 1904.
a Cf. Motu proprio Arduum sane.
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Lastly, seeking once more the prudence and authority of all the 
brethren of the Episcopate, he directed that to each of them and to 
all superiors of Religious Orders who are legitimately invited to an 
ecumenical council, a copy of the new Code, compiled and corrected, 
should be sent before its promulgation, in order that they might freely 
express their views in regard to the canons as prepared.4

In the meantime, however, to the sorrow of the whole Catholic 
world, our predecessor of immortal memory passed from this life, and 
it devolved on us, as by the secret council of God we entered' on the 
Pontificate, to receive with due honor the opinions, coming from every 
quarter of the world, of those who with us constitute the teaching 
Church. Finally we ratified, approved and sanctioned in all its parts 
the new Code of the whole of Canon Law, which was asked for by 
many bishops in the Vatican Council, and which was begun over 
twelve years ago.

Therefore, having sought the aid of Divine grace, trusting in the 
authority of the Blessed Apostles Peter and Paul, motu proprio, of our 
certain knowledge and in the fulness of the Apostolic power with which 
we are invested, by this our constitution, which we wish to be binding 
for all time, we promulgate, and we decree and order that the present 
Code, just as it is drawn up, have in future the force of law for the 
universal Church, and we entrust it for safekeeping to your custody 
and vigilance.

That all concerned, however, may have full knowledge of the pre
scripts of this Code before they become effective, we decree and ordain 
that they shall not have the force of law until Pentecost of next year, 
that is, on the nineteenth day of May, 1918.

All enactments, constitutions and privileges whatsoever, even those 
worthy of special mention, and customs, even immemorial, and all 
other things whatsoever to the contrary notwithstanding.

Wherefore let no one violate or rashly oppose in any way this docu
ment of our constitution, ordinance, limitation, suppression, deroga
tion, and expressed will. And if any one shall presume to attempt to 
do so, let him know that he will incur the wrath of Almighty God and 
of his Blessed Apostles Peter and Paul.

Given at Rome, at St. Peter’s, on the Feast of Pentecost, in the year 
nineteen hundred and seventeen, the third of our Pontificate.

Peter Cardinal Gasparri,
Secretary of State.

0. Cardinal Cagiano de Azevedo,
Chancellor of the Holy Roman Church.

4 Cf. Epistolam De Mandato, 20 March, 1912.



CANON 1

Licet in Codice iuris canonici Ecclesiae quoque Orientalis disciplina 
saepe referatur, ipse tamen unam respicit Latinam Ecclesiam, neque 
Orientalem obligat, nisi de iis agatur, quae ex ipsa rei natura etiam 
Orientalem afficiunt.

Even though in the Code of Canon Law there frequently is reference 
to the discipline of the Oriental Church also, it nevertheless concerns 
the Latin Church only and does not obligate the Oriental, unless it is 
treating of those matters which from the very nature of the case affect 
also the Oriental.

The first Canon rules that the Code of 
The Oriental Church Canon Law is concerned only with the 

Latin Church, that is, that part of the 
Universal Church in whose sacred Liturgy the use of the Latin langu
age is prescribed;1 and, at the same time it excludes the Oriental 
Church from the jurisdiction of the Code. The expression a Latin 
Church ” indicates not only the Roman rite, but all rites pertaining to 
the “ Latin Church ”, such as the Ambrosian rite in Milan, Italy, the 
Lyonese rite (Gallican) in France, and the Mozarabic rite used in 
Toledo, Spain, including also rites of certain religious orders (Domini
cans, Carthusians, Carmelites). Today Latin Catholics number about 
350,000,000.

The Oriental Church is so named from the fact that it included the 
eastern sections of the Roman Empire, when the provinces of the 
Empire were divided into four prefectures or parts (tetrarchy). This 
division was first made by Diocletian (284-305), and again by the 
sons of Theodosius I (Arcadius in the East, 395-408; and Honorius in 
the West, 395-423), then finally made permanent by Charlemagne, 
in the year 800. Two provinces were assigned to one side and two to 
the other side of an imaginary line which extended from the confines 
of Sirmium in Pannonia to the Gulf of Sidro Major (the Gulf of Sidra, 
between Tripoli and Cyrenaica).

In the beginning all Christians looked on Rome as the sole authority; 
later, Patriarchates were organized. The Council of Nicaea, A.D. 325,

i This distinguishing rule seems the best in application, although it does admit 
of exceptions, as in the case of those people of Jugoslavia who use the Glagolitic 
language (the old Slavonic) in their sacred Liturgy.

(444)
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can. vi, mentions three Patriarchates: those of Rome, Alexandria, and 
Antioch, and two more were subsequently formed by the dismember
ment, as it is called, of the Antioch Patriarchate: Constantinople (in 
381 at the Council of Constantinople, and 451 at the Council .of 
Chalcedon), and Jerusalem in 451.

In the course of time the Oriental Church suffered further sub
division. The schismatical separations and subdivisions first occur in 
the fifth century in Syria and Egypt, brought about by Nestorius, by 
the Monophysites, and by the schism of Photius and that of Michael 
Caerularius (d. July 14, 1054) in the ninth and eleventh centuries. 
In the succeeding centuries, they came into existence with civil inde
pendence; that is, when the various nations obtained their independ
ence from Constantinople, they formed at the same time independent 
Churches. But here we do not speak of these. We are concerned 
with the Uniate Eastern Catholics—namely, those who acknowledge 
the Holy Pontiff as the Bishop of Rome, the Vicar of Christ and the 
supreme pastor and ruler, though not as their proper Patriarch. These 
Eastern Catholics number at present 8,178,362, classified as follows: 
62,137 faithful in the Alexandrian Rite, 446,369 in the Antiochene 
Rite, 99,274 in the Armenian Rite, 6,966,649 in the Byzantine or Greek 
Rite and 603,933 in the Chaldean Rite.2

2 Cf. Statistica con Cenni Storici della Gerarchia e dei Fedeli di Jiito Orientale, 
published by the S. Congregation for the Oriental Church, 1932.

We may say that the return of Orientals to the unity of the Church, 
while retaining their own Patriarchate and Rite, dates from the six
teenth and seventeenth centuries. These Orientals are known as 
“ Catholics of the Oriental Rite” and form the “ Uniate Eastern 
Churches ”, while those who remained in schism chose to call them
selves “ Orthodox ”, though improperly, as they are better styled 11 the 
separated or dissidents.” These non-Catholics are divided into three 
principal groups: Photians, Monophysites and Nestorians.

About eighty-five dioceses of the Oriental Church survived the 
Photian schism, and are distributed over Syria, Asia Minor, Egypt, 
Palestine, Persia, Mesopotamia, Armenia, Russia, Poland, Roumania, 
Hungary, Bulgaria, Jugoslavia and Greece. In the southern part of 
Italy we also find members of the Greek Rite (diocese of Lungro, 
erected 1919 in Calabria, counting 35,000 members, who are the 
descendants of those Orientals who emigrated from Albania in the 
fifteenth century; and the dioceses of Palermo and Monreale).
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For reasons of emigration and commerce many Greek-Ruthenians 
settled in North America, where two national or personal dioceses have 
been established for them: the Ordinary of the Ruthenians (Ukrain
ians) from Galicia in the United States resides in Philadelphia, Penna., 
while the Ordinary of the Ruthenians from Podocarpathia lives in 
Pittsburgh, Penna.

The Ruthenian Ordinary in Canada has his residence in Winnipeg.3

3 It should be noted also that there are numerous Latins in the old Turkish 
Empire, who follow their own Rite: in European Turkey, particularly in Con
stantinople; in Asia Minor (Smyrna); in Syria (Apostolic-Vicariate of Aleppo); 
in Palestine (Patriarchate of Jerusalem) ; in Arabia (Apostolic-Vicariate of Aden), 
and in insular territory (Archiepiscopacy of Rhodes), in Greece, in Albania, and 
in other parts of the Near East.

4 To these are now added, after the conversion of the Bishops Mar Ivanios and 
Mar Theophilos, the Malankar rite. These two Bishops were later appointed by 
Pope Pius XI, <me as Archbishop of Trivandrum and the other as Bishop of 
Tinncvelly.

3 Since there is no hierarchy, this rite, it would seem, is no longer distinguishable 
from the Armenian Rite followed by the Catholic Georgians within the dominion 
of the Turkish Empire, and the Latin Rite adopted by the remainder.

o The variations which exist among the Basilians, Melchitarists and others in no 
wise result in a new rite.

While Canon 271 confers no special jurisdiction on the Latin Patri
archs, besides the prerogative of honor and the right of precedence as 
specified in Canon 280, unless particular law rules otherwise in some 
affairs, the Oriental Patriarchs enjoy extensive jurisdiction over the 
people, clergy and Bishops of the Patriarchate. They have the right 
to consecrate Bishops, to enact laws, to visit their dioceses, to adjudi
cate causes, with the exception of the major causes, which are reserved 
to the Holy See, and to appoint a Vicar to vacant Sees, etc.

There are five original rites used by the Oriental Churches: the 
Alexandrian, Antiochene or Syrian, Armenian, Byzantine or Greek, 
and the Chaldean or Syro-Chaldean. The Coptic or Egyptian, and 
Ethiopian or Abyssinian rites (celebrated in the Geez language) are 
derived from the Alexandrian rite. The Antiochene rite is subdivided 
into the Maronite and the Syrian (pure).4

The Armenian rite has no subdivisions. The Byzantine or Greek 
rite is subdivided into Albanian, Bulgarian, Georgian,5 Pure Greek or 
simple Greek, Italo-Albanian, Oriental Jugoslavonic, Melkite, Rou
manian, Russian, Ruthenian, Oriental Hungarian. The subdivisions 
of the Chaldean Rite are, the Chaldean (pure) or simple Chaldean 
and Malabar Rites.0
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The words of Vergil regarding various colors which come from one 
source can be applied to the numerous Rites in the Church: “ Mille 
trahit varios adverso sole colores.”

The mode of celebration of the Eucharistic Sacrifice determines the 
Rite. For the Holy Sacrifice Latin Catholics employ the word 
“ Mass ”, while Eastern Catholics use the term “ Liturgy.” As early 
as the fourth and fifth centuries the prayers used in the celebration 
of the Eucharistic Sacrifice developed and determined various rites; 
whence the Greek Liturgy of St. James, first Bishop of Jerusalem, 
which through the Maronites has become almost Roman; the 
Chaldean, Byzantine Liturgy of St. John Chrysostom, Armenian, and 
the Alexandrian Liturgy, called also the Greek Liturgy of St. Mark.

The Oriental Churches, in 
accordance with time-hon- 

The Discipline of the Oriental Church ored practicej have their 
proper discipline, which has 

been recognized without question by the Holy See.
An excellent historical work on Oriental law of quite recent appear

ance is Volume VIII of the Sources, edited by the Cardinalitial Com
mission for the codification of Oriental Canon Law.7 Experts on the 
history of the Oriental discipline there set forth and discuss each 
source of Oriental law for the various rites.

The enactments of the earlier Ecumenical Councils were received 
indiscriminately by the Churches of the East and the West. In the 
East were celebrated the first eight Ecumenical Councils. The canons 
therein enacted became a part of the Occidental Canonical Collections, 
due principally to their Latin translation made by Dionysius Exiguus 
(d. about 536) and Anastasius Bibliopola (c. 817-879).

However, on this common basis in the East and in the West re
spectively, a proper ecclesiastical discipline was founded, from the 
Decretals of the Roman Pontiffs in the West, and from the canons of 
the local Councils, imperial laws and patriarchal rescripts in the East. 
Especially are the canons of the Trullan Council (691) held in high 
esteem by the Greeks or Byzantines, for they consider them a supple
ment to the second and third Ecumenical Councils of Constantinople. 
To the above we may also add the five principal disciplines: Byzantine, 
Alexandrian, Antiochene, Chaldean and Armenian, each with its own

1 Studi Storici suile Fonti delDiritto Canonico Orientate, Typographia Polyglotta 
Vaticana, 1932.
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proper characteristics. Additional sources of the Oriental discipline 
are: certain Constitutions expressly enacted for Orientals, such as the 
Constitution Etsi Pastoralis of Pope Benedict XIV, 26 May, 1742, 
which serves as a Code for those Greeks who have their domicile in 
Italy and the adjacent islands (Malta, Corsica); this Constitution, 
which embodies all legislation given by the Pontiffs and the Sacred 
Congregations for the Greeks, was later extended to the Melkites of 
Marseilles;—the Constitution Allatae Sunt given by the same Pontiff 
on 26 July, 1755;—the Constitution Orientalium Dignitas of Pope Leo 
XIII, 30 Nov. 1894 (a memorable document regarding the conserva
tion and safeguarding of the Oriental discipline). There are also 
Collections which contain canonical documents bearing on the Orient, 
such as the Bullarium Pontificium Sacrae Congregationis de Propa
ganda Fide (1839), “Collectanea S. Congregationis de Propaganda 
Fide ”, or the Decrees, Instructions and Rescripts for the Apostolic 
Missions, issued in the year 1893 and again in 1907 in chronological 
order.

The final source of discipline in the Oriental Churches are the 
Synods peculiar to each Church, among the more recent of which the 
following are of importance: (1) For the Ruthenians, the “ Synodus 
Provincialis Ruthenorum ” held in 1720, and ratified in forma speci
fica; and the “Acta et Decreta Synodi Provincialis Ruthenorum 
Galiciae ”, which was celebrated in 1891, and in 1895 published in 
Rome.—(2) For the Maronites, the “ Synodus Maronitarum in Monte 
Libano ”, which was held in 1736 and later ratified in forma specifica 
(this Synod is considered more perfect and elaborate than the others). 
—(3) For the Melchites, the “ Acta et Decreta Synodi Provincialis 
Melchitarum ”, held in 1872.8—(4) For the Coptics, the “Synodus 
Alexandrina Coptorum ”, which took place in Cairo, Egypt, in 1898.— 
(5) For the Greek Roumanians, the “ Concilium I Provinciale Alba- 
Juliense et Fogarasiense ” convened in 1872.— (6) For the Syrians 
(pure), the “Synodus Sciarfensis Syrorum”, Mt. Lebanon, 1888.— 
(7) For the Armenians, the “ Acta et Decreta Concilii Nationalis 
Armenorum ”, which was held in the Church of St. Nicholas of 
Tolentino, Rome, 1911.

Under the direction of the Typographia Polyglotta of the S. Con
gregation of Propaganda Fide, the first six of these Collections were 
translated into Latin (undoubtedly in an endeavor to facilitate com
munication between the Holy See and Orientals); and the latest

8 Cf. C. Korolevskyj, Histoire des Pat ria rents Melkites, 1911.
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publication was made by the Vatican Press in 1914. In these Synods 
and Collections the defects, lacunae and differences of discipline are 
manifold, and to remedy this condition it would be useful if new 
Synods were to be held, or more uniform laws were to be formulated 
with a view to obtaining greater unity.®

The Oriental discipline remains then as a kind of particular law 
(and as a rule it follows Orientals wherever they may go), which can 
be compared in some way, but not in every particular, to the law of 
exempt religious orders, having its own laws and ancient customs, 
which have over and over again been ratified by the Holy See. It 
cannot be said to be wholly personal, since most frequently it is 
territorial in character. It is almost autonomous law. We say almost 
autonomous, for the discipline of the Oriental Churches is dependent 
on the divine law, as well as on the authority of the Roman Pontiff. 
We should characterize it then as a jus sui generis. Each rite, province 
and diocese (eparchia) has its proper ecclesiastical discipline—not 
always clearly and distinctly defined—which the various Synods have 
enacted. Apostolic laws, and of course divine laws, are the same in 
the Western and Eastern Church; this should also be true of the 
disciplinary laws of the first eight Western Councils, but many innova
tions were introduced.

The Code then presents further proof that “the Roman Pontiffs 
have never done anything, which might prove a detriment to the 
venerable Oriental Rite ” 10 and that “ the Holy See has ever sought 
to safeguard the Greek Rite, and never thought or intended to abolish

o For bibliography and information on the state of Oriental Legislation consult: 
Zhismann, Kirchenrecht, Leipsic, 1884; Waisman, Lehrbuch, Freiburg, 1894; 
Werner, Orbis Terrarum Catholicus, Freiburg, 1890; Giamil, Genuinae Relationes 
inter Sedem Apostolicam et Assyriorum Orientalium seu Chaldaeorum Ecclesiam, 
Rome, 1902; Vernier, Histoire du Patriarcat armenien catltolique, Paris, 1891; 
Debs, Les Maronites du Liban, Paris, 1875; Raymond Janin, Les Eglises orientales 
et les rites orientaux, 1922; Biernacki, Jus Orientalium, Posen, 1906; Friedberg- 
Heggs, Kirchenrecht, Freiburg, 1910; Assemani, Bibliotheca Orientalis, Rome, 
1719-1728; and Papp-Szilagyi, Enchiridion Juris Eccl. Orientalis Cath., (not very 
valuable). Cf. also Mostaza, SJ"., Las Iglesias Orientales y Benedicto XV, an 
historical study on Oriental Rites and the Sacred Congregation for the Oriental 
Church, published in the Sal Terrae, 1917, pp. 919-933. An excellent general con
cept of the Eastern Churches is given by Raymond Janin, Les Eglises orientales 
et les Rites Orientaux, 1926, ed. 2. Cf. also Alexius Petrain, De Relatione Juridica 
inter diversos ritus in Ecclesia Catholica, 1930; and Statistica dello Diocesi e 
Eedeli Orientali, 1931.

io Cf. Constitution Allatae sunt of Pope Benedict XIV, 26 July, 1755, where thia 
point is proved with numerous arguments: from n. 6 to n. 16. 
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it”11; and so quite fittingly the Oriental Bishops had no part in the 
preparation of the Code.

It will be helpful to adduce some specimens oj Oriental law in order 
that we may have some general notion regarding the discipline of the 
Oriental Churches.12 There are no Collegiate Chapters; there are a few 
Cathedral Chapters, but these exist without any regulation regarding 
distributions, the canon theologian and the canon penitentiary. There 
are parishes, but almost in every case they exist without a subjective 
perpetuity and indeed in some cases even without an objective 
perpetuity; the dos or source of revenue is uncertain; pastors, as do 
Oriental Bishops, apply Mass for the people, but not on every holy 
day of obligation, but in accordance with various laws and customs; 
there are no fixed laws regarding the rights and duties of pastors, the 
erection, dismemberment, suppression and union of parishes and 
benefices.

There is no certainty among Oriental clerics regarding the obliga
tion of reciting the divine office: indeed by the common law or by 
universal custom they are under no obligation: besides, the recitation 
of the divine office would be difficult for individual clerics as it requires 
the use of a number of bulky books. Prior to the reception of the 
subdiaconate, an Oriental cleric may marry and retain his wife; but 
after the death of his wife or the reception of major orders he is 
forbidden to marry again. The subdiaconate is regarded as a minor 
order. The Armenians alone have the same minor orders as the Latin 
Church. The Chaldeans, Syrians, Maronites and Malabars have three 
minor orders: subdeacons, lectors and cantors. Among the Greeks 
and others there are only two: subdeacons and lectors. (The two 
xninor orders of the Latin Church, porter and acolyte, would seem to be 
included virtually in the subdiaconate; the order of exorcist does not 
exist). Tonsure is always conferred with the first order. Deaconesses 
still exist among the Maronites. The imposition of hands is the 
matter of the sacrament of orders. Prescripts regarding the title, 
place, time and irregularities of ordination are both few and uncertain. 
Clerics in sacred orders are obliged to observe chastity by ecclesiastical 
law only, and not in virtue of an explicit vow. The sacrament of 
Confirmation is conferred on infants immediately after baptism (ex
cepting among the Maronites), by priests in virtue of an express or 
tacit faculty granted by the Holy See. However, the Confirmation

11 Cf. Constitution Etsi pastoralis of Pope Benedict XIV, 26 May, 1742.
12 Cf. Cappello, in Jus Pontificium, An. VII, Fasc. II and ITT, p. 55, 1927. 
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of adults is reserved to the Bishop. Chrism is blessed only by the 
Patriarch, and consists of a mixture of oil and balsam, to which were 
added formerly various kinds of spices, at times numbering forty; 
this practice is still in use in some localities. The Orientals, excepting 
the Armenians and Maronites, use leavened bread in the sacrifice of 
the Mass. They receive Holy Communion under both forms, ex
cepting the Maronites and Ethiopian Copts. Formerly Holy Com
munion was administered also to infants in baptism and children at 
Mass; but this practice has almost become extinct in the Orient today.

The Orientals never celebrate Mass more than once on the same 
day; hence the faculty of bination is practically unknown in the Orient. 
Only one Mass is celebrated and that in one and the same church and 
on the same altar; but today Orientals of the Byzantine rite who 
desire to say Mass privately use chapels or oratories adjoining the 
churches, called parecclesiae. The Rite of concelebration, which is 
permissible in the Latin Church only in the Ordination Mass of priests 
and in the Consecration Mass of Bishops, is frequently used in the 
Oriental Rites. The Oil of the sick is blessed by priests, and fre
quently the Sacrament of Extreme Unction is administered simultane
ously by several priests.

As a general rule the impedient matrimonial impediments in the 
Oriental Church are the same as in the Western Church: espousals, 
the forbidden time, the prohibition of the Church, mixed religion, a 
simple vow of chastity or of religion. However, there are variations 
among the different rites. The diriment impediments are: (1) Sacred 
Orders (for the Italo-Greeks, Roumanians, Armenians, Maronites, 
Syrians, Copts, Ruthenians and others). The subdiaconate invali
dates marriage for the Italo-Greeks, Roumanians and Armenians; (for 
the Maronites, Syrians, Copts, Chaldeans and Malabars only the 
diaconate and priesthood). Greek-Ruthenian priests with the care of 
souls in North America and the Dominion of Canada must be celibates 
or widowers with no children.13 The same legislation binds priests of 
all other Oriental Rites.14 In the Dominion of Canada only those 
Ruthenian clerics are admitted into the Seminary “who, in the 
presence- of the Bishop, shall promise to observe perpetual celibacy ”.15

(2) Solemn Religious Profession, Abduction and Crime are con
sidered impediments by the Syrians, Maronites, Malabars, Egyptian

is Litt. Apost., 14 January, 1907; S. C. de Prop. Fide, 18 August, 1913.
14 S. C. de Prop. Fide, 1 Oct., 1890; 13 June, 1891; 10 May, 1892.
is S. C. de Prop. Fide, 18 Aug., 1913, cap. II, art. 10.
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Copts and Armenians. (3) Consanguinity in the direct line between 
persons of all degrees, and in the collateral line to the eighth degree 
(calculated according to the old Roman Law) invalidates marriage for 
the Melkites, Italo-Greeks, Syrians, Malabars, Egyptian Copts, 
Armenians, and very probably the Chaldeans; and to the seventh 
degree inclusively for all others, though for the Melkites it extends to 
the sixth degree inclusive. (4) Affinity (as understood prior to the 
Code, that is, arising from licit and illicit intercourse) in the direct 
line in any degree invalidates marriage, and in the collateral line it 
follows the same rule as consanguinity, if it arises from licit inter
course; if from illicit intercourse it extends to the fourth degree as 
computed by Roman Law. (5) Public Propriety, as in the old law, 
arises from a valid engagement contract and from a marriage which 
had not been consummated. From a valid engagement the impedi
ment invalidates marriage in the first degree; from unconsummated 
marriage (matrimonium ratum) it extends to the eighth, seventh or 
sixth degree, as consanguinity. (6) Spiritual Relationship contracted 
in Baptism and in Confirmation, according to the pre-Code concept in 
our law, with certain differences, is a diriment impediment. (7) Legal 
Relationship arising from complete adoption is a diriment impediment 
for Orientals, though the various Rites differ considerably in determin
ing its extent. (8) Age: the Oriental law has the age of fourteen for 
a boy, twelve for a girl, though this marriageable age is not determined 
peremptorily, for marriage is valid between a boy and girl under these 
ages if they are physically capable of procreating offspring (nisi malitia 
supplet aetatem). With the Maronites the impediment of age is con
sidered merely impedient. (9) Disparity of Worship as it existed 
under the old law is a diriment impediment for Orientals.16 Relative 
to the form of the matrimonial contract among the Oriental Catholics: 
the Maronites accepted the Tridentine legislation in 1736, as did also 
the Italo-Greeks; the decree Ne Temere being of a personal and terri
torial character (it is considered territorial by reason of domicile, since 
quasi-domicile does not exist) was given in 1911 to the Ruthenians 
of Przemysl, Leopoli and Stanislau, and shortly afterwards to the 
Greek-Ruthenians residing in America and Canada. For licitness 
only is the presence of the pastor required with the Bulgarians, 
Roumanians, Melkites and others. The marriage rite for the Greeks 
in general does not consist in the asking of the matrimonial consent,

IB For a fuller and more detailed description of these impediments the reader 
is referred to Cappello’s article in Jus Pontificium, cited above. 
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but in a certain sacerdotal benediction; nor is it certain that this is 
essential.17

Canon I explains the attitude of the Code towards Oriental disci
pline. The Code is concerned only with the Latin Church, except in 
matters which of their very nature concern also the Oriental Church. 
Prior to the Code it was understood that the Orientals were not 
affected by laws or included in the concession of favors, unless they 
were expressly mentioned therein. The Sacred Congregation of the 
Propaganda in a decree addressed to the Apostolic Delegates in the 
Orient, dated 8 Nov., 1882,18 decided that Constitutions of the Holy 
See are binding upon the Oriental Church in the three following cases:

(a) if they concern matters of faith and Catholic doctrine;
(b) if their subject matter shows that they are binding upon 

Orientals also, for the reason that they are not ecclesiastical laws 
merely but declarations of the divine or natural law;

(c) if the laws themselves, though disciplinary in character, ex
pressly state that they are meant for the Oriental Church also.

The Code apparently follows the above norm of action, and by the 
insertion of the clause “from the very nature of the matter ” interprets 
it in a restrictive sense. In other words, the Orientals are regarded as 
“ expressly mentioned ”, when from the very nature of the matter it 
is apparent that they too are included. The Code binds the Oriental 
Church in the following cases:

(a) if there be question of the divine law, natural or positive; e.g. 
the legislation contained in Canons 100 and 107; (hence the Decretal 
law “ Licet Graecos ” of Pope Innocent III in the Fourth Lateran 
Council, which declares under threat of censure that the Greeks shall 
not re-baptize those previously baptized by Latins,  for this concerns 
the divine law); and Canon 1068, § 1, which states that antecedent 
and perpetual impotence . . . prevents marriage by the very law of 
nature. The above legislation has really had its force independently 
of the Code, and the Code itself in Canon 6, 6° abolishes only disci
plinary laws not contained therein.

19

(b) if there be question of faith and Catholic doctrine, for there is 
no exception of place or persons in matters of dogma and doctrine. 
Consequently all Catholics are subject to the dogmatic canons of 
Ecumenical Councils and pronouncements of the Holy See. The de
crees of the Roman Pontiffs condemning propositions contra fidem et

it Cf. Rossi Bernardini, De Impedimentis Cognationis Legalis et Clandestinitatis 
apud Orientales, Rome, 1869.

18 Collectanea S, C. de Prop. Fide, n. 1578.
io C. 6, X, 1H, 42.
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mores, the various instructions of the Holy Office, the Sacred Congre
gation of the Propaganda, the Congregation for the Oriental Church, 
and of the Sacred Penitentiary, the prohibition of books and theories 
opposed to Catholic faith and morals, all pertain to Catholic doctrine. 
In 1928 the Congregation for the Oriental Church was asked whether 
the Orientals also are bound by the decrees of the Holy Office relative 
to the condemnation of books and periodicals. Special mention was 
then made of the prohibition and penalties imposed against the “ Action 
Franchise ”.20 The Congregation for the Oriental Church declared 
that the decrees mentioned above affect the faithful of every rite and 
all are bound in the same way, since these decrees are more than 
disciplinary in character and refer directly to matters of doctrine. 
The Church desires by such enactments to maintain and to protect 
faith and morals; for this purpose the Code in Canon 1396 provides 
and sanctions that books condemned by the Holy See are to be con
sidered prohibited in every place and in whatsoever translation.21

All the above pronouncements, though they do not strictly pertain to 
the divine law, follow, however, as deductions or declarations there
from, and they concern the doctrine of the Church, and not its disci
pline properly so called. For example, the obligation to receive the 
Holy Viaticum in danger of death is a declaration of the divine law.22 
The same reasoning applies to Canon 222 and those following it, which 
treat of the Ecumenical Council; Canon 228, § 2, regarding an appeal 
to an Ecumenical Council from the judgment of the Roman Pontiff; 
Canon 1257, which states that it is solely the duty of the Holy See to 
regulate the Liturgy and approve the liturgical books of the Church; 
since the lex orandi is a correlative of the lex credendi, they must 
conform. So too with respect to “ communicatio in sacris ”, Canon 
731, § 2 declares that it is forbidden to administer the Sacraments of 
the Church to heretics or schismatics, even though they err in good 
faith and ask for them, unless they have first renounced their errors 
and have been reconciled to the Church.

To the foregoing we may add certain enactments of the Holy See, 
which are cited in the Code’s footnote to Canon I: Pope Benedict XIV 
in his Constitution Etsi Pastoralis, May 26, 1742 (IX, n. 5), says that 
all the Constitutions of the Roman Pontiffs issued contra sollicitantes, 
especially in confession, are in universal force among all nations, and 
Latins as well as Greeks are bound by them. In like manner the

20 Cf. Cong. S. Officii, 3 Feb., 1928, A. A. S., XX (1928) 76.
21 Cf. Cong. pro. Ecclesia Orientali, 26 Maii, 1928, A. A. 8., (1928) 195.
22 Cf. Canons 864 and 866, § 3.



of the Code of Canon Law 455

Holy Office on June 13, 1710 declared23 that the Pontifical Constitu
tions enacted against those guilty of the crime of solicitation embrace 
all nations, and in consequence thereof they bind the Greeks as well 
as the Armenians. The legislation of the above Constitutions is now 
contained in Canons 904 and 2368. Another example was given by 
the Sacred Congregation de Prop. Fide when it declared, 8 Nov., 
1882, that the Orientals come under the prescript of the Constitution 
In Suprema of Pope Leo XIII, dated June 10, 1882, regarding the 
obligation of all bishops to say the Missa pro populo;24 but in this 
matter various customs obtain among the Oriental Rites. It should 
be noted that the substance of this prescript is divine, while its 
determination is ecclesiastical.

The Sacred Congregation of the Holy Office25 in answer to the 
question “ Are Orientals subject to the Constitution Apostolicae Sedis 
of Pope Pius IX, 12 October, 1869? ”, declared that the Constitution 
Apostolicae Sedis effects no change regarding censures and their 
reservations for the faithful of the Oriental Rites, and that they are 
subject to all censures inflicted by the Apostolic See in matters of 
dogma, and to the Constitutions which implicitly legislate for them, 
that is, where the nature of the law shows that they are included, 
inasmuch as it is not a mere ecclesiastical law, but a declaration of 
the divine and natural law.

This legislation remains today; hence the Orientals are subject to 
those former penal laws now contained in the Code in Canon 2335 
against persons who have themselves enrolled in the Masonic sect 
. . . , Canon 2314 against apostates, Canon 2317 against persons who 
obstinately teach, etc.20 Undoubtedly the Orientals are not subject to 
the Code—let this be clearly understood, nor should we speak of the 
Code as being their proper legislation, but with regard to the above 
points they are bound by the same ecclesiastical discipline; however 
they are not held to the changes made by the Code regarding these 
points, nor are they favored by the same, until it is otherwise stated;

28 Collectanea 8, C. de Prop. Fide, n. 179.
24 Collectanea 8. C. de Prop. Fide, n. 1578.
25 S. Cong, de Prop. Fide, 2 Aug., 1885, Coll., n. 1640.
20 On July 21, 1934, the Supreme Sacred Congregation of the Holy Office decreed 

that the sanctions of Canons 2320, 2343, § 1, 2367, 2369 of the Code extend to the 
Universal Church,Oriental as well as Latin. These Canons are concerned with 
offenses which carry with them excommunication reserved to the Holy See 
specialissimo modo. Canon 2320 speaks of the desecration of consecrated hosts; 
Canon 2343, § 1, of the attack on the person of the Supreme Pontiff by physical 
injury; Canon 2367 of the priest who absolves his accomplice in a sin against 
chastity; Canon 2369 of the direct violation of the seal of confession. 
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e.g. the matrimonial impediments spoken of in the Constitution Etsi 
Pastoralis remain today just as they are there considered (the degrees 
of relationship and affinity, which are reckoned by Orientals according 
to the old Roman Law, spiritual relationship, etc.); so too in the 
matter of fasting and abstinence, which the Code has mitigated for 
the faithful of the Western Church.

(c) Furthermore, the Orientals are bound by the Code when its 
legislation expressly embraces the Oriental Catholics. For example, 
Canon 98, which regulates the transfer from one rite to another, and 
since it serves to distinguish Orientals from Occidentals we state its 
legislation here in full: “A person belongs to that Rite by the cere
monies of which he was baptized, unless (1) the baptism was admin
istered by a priest of another Rite, who had no right to baptize but 
did so fraudulently, or who baptized in a case of necessity where no 
priest of the proper Rite could be secured; or (2) by apostolic indult 
a person obtained permission to be baptized with the ceremonies of a 
certain Rite without the obligation of adhering to that Rite.

“ The clergy shall not presume to induce either Catholics of the 
Latin Rite to join an Oriental Rite, or Catholics of an Oriental Rite to 
join the Latin Rite. Nobody is allowed without permission from the 
Apostolic See to go over to another Rite or, after a legal transfer, to 
return to his former Rite.27

“ The wife who belongs to a Rite different from her husband’s may, 
at the time of marriage or any time during the marriage, join the Rite 
of her husband. When the marriage is dissolved, she is free to return 
to her own Rite, unless particular laws rule otherwise.

“ The custom, no matter of what duration it may be, of receiving 
Holy Communion in another Rite does not entail a change of Rite.”

The following Canons expressly embrace the Oriental Catholics:
Canon 257 determines the competence of the Congregation for the 

Oriental Church.
Canon 622, § 4, states that Oriental religious of whatever order or 

dignity must have an authentic and recent rescript from the Congre
gation for the Oriental Church, before the Ordinaries of the Latin Rite 
may permit them to collect alms in their territory.28

Canon 782, § 5, rules that Oriental priests, who enjoy the faculty to 
confer the Sacrament of Confirmation together with Baptism on in
fants of their Rite, are forbidden to confirm infants of the Latin Rite.

27 The Apostolic Delegates arc now empowered to permit people, except priests, 
to change from an Oriental Rite to the Latin or vice versa (Sacred Congregation 
for the Oriental Church, December 6, 1928, J. A.S., XX, 416)/

28 A. A. S.t XXH, p. 108.
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Canon 804 lays down norms for an Oriental priest who desires to 
say Mass in a church other than that to which he is attached.

Canon 816 ordains that the Oriental priest must everywhere cele
brate Mass according to his proper Rite, with leavened bread, and 
Canon 819 says that he must celebrate Mass in his proper liturgical 
language.

Canon 1004 rules that if a man has received orders according to an 
Oriental Rite and afterwards obtains an indult from the Holy See 
to receive higher orders in the Latin Rite, he must first receive those 
orders according to the Latin Rite which he has not received in the 
Oriental Rite.

Canon 1006, §5, legislates regarding the ordination days when a 
bishop of the Latin Rite by Apostolic indult ordains a cleric of an 
Oriental Rite, and vice versa.

Canon 1099, § 1, 3° declares that Orientals who contract marriage 
with Latins must observe the form prescribed by the Code. We add 
that “ from the very nature of the matter ” the Orientals are expressly 
mentioned in the foregoing Canons, for the above legislation is practic
ally a restatement of pre-Code legislation in their regard.

(d) So too, as a general rule, the Orientals are included when there 
is question of certain favors spiritual in purpose, such as a Jubilee, and 
indulgences; hence, when in the matter of indulgences the Sacred 
Penitentiary was asked by a certain Oriental Bishop: “ May the faith
ful of the Oriental Rites gain the indulgences granted by the Supreme 
Pontiff by universal decree?”, the S. Penitentiary answered in the 
affirmative.20 Canon 930 concerning the application of indulgences is 
another example of this same principle. It would seem that certain 
other favors or faculties should also apply to the Orientals, such as 
those contained in Canon 881 regarding confession and Canon 849 
concerning the private administration of Holy Communion to the sick 
in their homes.

However if the above favors are not in harmony with the liturgical 
laws of the Oriental Rites they do not apply to the Orientals: hence 
the privilege of the Latin Church permitting a priest to say three 
Masses on All Souls’ Day does not exist for the Orientals.30

(e) Laws which are strictly territorial or leges reales oblige
20 S. Poenitent. Apos., 7 Julii, 1917, A. A. S., XI, 399. Cf. Venneerseh, De 

Indulgentia quoad Orientales,—“Annotationes” in the Periodica de Re Canonica 
et Morali, 1920, pp. 67-68.

so In this regard the S. Congr. de Propaganda Fide pro Negotiis R. O. (22 March, 
1916, A. A. S., VIII, 104) issued the following declaration: In the plenary audience 
of tho 8. Congregation of Propaganda Fide for the Affairs of the Oriental Rite, 
convened on March 13, 1916, the proposal was examined of extending to the Orien- 
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Orientals; for example, if an Oriental while living among Occidentals 
elects to be buried from a Latin church, the legislation on ecclesiastical 
sepulture in the Code (Book III, Title XII, must be observed.

(f) Similarly the Orientals are held to laws which promote public 
order, such as penal laws whose violation may cause injury (they take 
the forum in the place where the offense has been committed, Canon 
1566), or public scandal (lest the majesty of the law be brought into 
contempt and go unpunished); for instance, the law of Canon 2269, 
§ 2 concerning the observance of a local interdict, and also Canon 893 
concerning reserved cases. Laws which determine certain judicial 
acts of Orientals before a Latin tribunal also bind Orientals; so too 
laws enacted especially for Orientals residing in a particular locality; 
and lastly laws which determine certain solemn acts are also binding 
on Orientals (locus regit actum). Hence in many points this legisla
tion resembles that of the Code in Canon 14 regarding strangers.

(g) The statement of Pope Leo XIII in his Constitution Orientalium 
Dignitas, issued in 1894, should be noted. He decreed that an Oriental 
when staying outside his patriarchal territory is under the jurisdiction 
of the Latin clergy; but remains a member of his proper rite, in such 
wise that no length of time or any other cause availing, he returns 
under the jurisdiction of the Patriarch as soon as he will have come 
into his own territory. For no one is permitted to be exempt from 
all law and live without an ecclesiastical superior.

(h) Lastly, when the discipline of the .Oriental Church was lacking 
in some particular point, the Corpus Juris Canonici was practically 
regarded by the Orientals as their supplementary source of law; and 
particularly after the Council of Trent they adopted many of its 
enactments. There is no reason today why they should not consider 
tals the privilege of celebrating three Masses on All Souls  Day, according to the 
Apostolic Constitution Incruentum of Pope Benedict XV, with the following 
questions:

1

I. May the Benedictine privilege of saying three Masses on All Souls' Day be 
extended to the Orientals? And if not:

II. Is it expedient to extend to the Orientals the privilege spoken of in the first 
question? And if so:

III. On what day may the priests of the various Oriental Bites enjoy this 
privilege?

After mature deliberation the Most Eminent Cardinals answered: No, to ques
tion I; As presented, it is not expedient, to question II; It is already answered, 
to question III. This response received Pontifical approbation on March 2>2, 1916.

Relative to this response, we may observe that apart from the general motives 
behind this reply we must remember tfiat in accordance with the ancient custom 
every Church of Oriental Bite has a single altar on which Mass is celebrated only 
once a day and if several Masses are to be said, for example, legacy Masses, the 
rite of concelebration is used. 
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the Code as an auxiliary font to supply for any deficiencies in their 
own legislation. But this is for them to decide, especially if and when 
they see fit to hold new Synods.

Hence our conclusion must be: This first Canon excludes from the 
jurisdiction of the Code those laws which exclusively concern the 
Oriental Church; but in no respect are Orientals exempt from the 
observance of the general laws of the Church or laws which regulate 
the relations between the various Oriental Churches with the central 
ecclesiastical authority (for instance, Canon 247 on the competence 
of the Holy Office; Canon 257, which treats of the S. Congregation for 
the Oriental Church), or the relations of the Oriental Churches with 
the Latin Rites (Canon 98, etc.).31

(a) The Code Commission was 
asked: Mav Oriental Catholics, 

Practical Decisions of Cases” whiie retaining their own ritej 
licitly enter the novitiate of a 

religious community of the Latin rite without the permission spoken 
of in Canon 542, n. 2, for the purpose of preparing themselves for the 
establishment of religious houses and provinces of an Oriental rite? 
Answer: Yes (Commission, November 10, 1925; Acta Apostolicae 
Sedis, XVII, 583).

The matter concerns the according of a simple favor which is 
extraneous to their rite.

(b) It was asked whether or not Canon 866, § 2 applies also to the 
Orientals. The Canon declares that all Catholics should be urged to 
fulfil the precept of the Easter Communion in their own rite. The 
question arose because of the ruling of the Constitution Tradita ab 
antiquis of Pope Pius X, 14 September, 1912, which decreed that the 
faithful do not fulfil the Paschal precept unless they communicate in 
their own rite.

Regardless of what has appeared in various periodicals as to the 
application of this Canon to Oriental Catholics, it is now certain that 
it does affect them. This is clearly evident from the very meaning of 
its terms.

81 Pope Pius XI towards the end of 1929 instituted a Commission of Cardinals 
for study preparatory to the Codification of Oriental law. This Commission is 
composed of four members: Cardinals Pietro Gasparri, its President, Aloysius 
Sincero, Bonaventure Cerretti and Francis Ehrle; Archbishop Amleto G. Cicognani 
was named secretary of the Commission. Two special groups were immediately 
formed: one for canonical studies, to draft canons or laws; the other for historical 
studies, to indicate the sources of the Oriental disciplines.

82 When occasion demands it, certain examples of official, practical interpreta
tions of the Canons will be added to our commentary. They will be taken largely 
from the responses of the Commission for the Authentic Interpretation of the 
Code and the SS. Congregations.
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Consequently freedom to receive devotional Communion in any rite 
is granted to Latins and Orientals alike; although at the same time 
all are urged to use their own rites in fulfilling the Easter precept. 
The reasons for this concession are apparent when we consider the 
trying circumstances in which the faithful at times find themselves 
in the Orient and in the Occident; and the Church in her maternal way 
wished to take these difficulties into account with respect to all con
cerned and make provision for them. No one then should be said to 
sin in using that concession, without prejudice however to the prescript 
of paragraph 3, which decrees that the Holy Viaticum must be received 
in one’s own Rite, but in case of necessity it is lawful to receive it in 
any rite.

The meaning therefore of Canon 866 is now beyond all question. 
This Canon in its three paragraphs embraces all the faithful, including 
the Orientals; and since the Apostolic Constitution Tradita ab 
antiquis, which treats of many matters, rules differently regarding the 
Easter Communion, we can safely say that its legislation on that point 
has been abrogated, according to the law of Canon 6, n. 1. This 
declares that all laws both universal and particular which are at 
variance with the provisions of this Code are abrogated.

It should not however be inferred that the ancient ecclesiastical 
discipline of the Oriental Church has suffered any detriment by this 
concession of the Code for greater freedom. The concession contains 
nothing of the sort. In point of fact the Code itself rules in Canon 
859, § 3 for Occidentals: The faithful should be urged to satisfy their 
Easter duty in their own parish church, and those who receive in 
another church shall take care (curent) to inform their own pastor 
of the fulfilment of their duty. And the term curent, which occurs 
elsewhere in the Code, is preceptive, as has been officially declared.

To a certain extent, this same reasoning may be followed in the 
case of those Orientals who do not fulfill the paschal precept in their 
own rite. But apart from this, the venerable practice and the ancient 
statutes of th*e  Oriental Church do warrant the inference that Ori
entals also are obliged to inform their own pastor of the fulfillment 
of the paschal precept in another rite. A stronger argument might be 
derived from the very nature of their parishes, the variety of rite 
frequently found in one and the same locality, and the consequent 
need of greater vigilance on the part of their pastors. The purpose 
of the regulation is twofold. It is to facilitate the fulfillment of the 
Easter duty and to keep Orientals under the watchful care of their 
pastors.



CANON 2

Codex, plerumque, nihil decernit de ritibus et caeremoniis quas 
liturgici libri, ab Ecclesia Latina probati, servandas praecipiunt in 
celebratione sacrosancti Missae sacrificii, in administratione Sacramen
torum et Sacramentalium aliisque sacris peragendis. Quare omnes 
liturgicae leges vim suam retinent, nisi earum aliqua in Codice expresse 
corrigatur.

The Code, for the most part, decrees nothing concerning the rites 
and ceremonies which the Liturgical books, approved by the Latin 
Church, order to be observed in the celebration of the most holy 
Sacrifice of the Mass, in the administration of the Sacraments and 
Sacramentals and for the performing of other sacred functions. 
Wherefore all liturgical laws retain their force, unless some one or 
other of them is expressly corrected in the Code.

1. A second circumscription of the Code’s legislation is contained in 
Canon 2, namely, Liturgy or liturgical law. The Code, as a rule, 
does not legislate upon liturgical matters. Two obvious reasons 
suggest themselves for this exclusion: namely, (a) the peculiar char
acter of liturgical laws, which are meticulous, ritualistic norms for 
divine worship. By their very nature therefore they differ from all 
other disciplinary laws, (b) Furthermore they are most numerous, 
and their inclusion in the Code would have made it too unwieldy.

2. The term plerumque is employed by the legislator because 
here and there, incidentally, the Code does legislate regarding rites 
and ceremonies: doubts are sometimes resolved, defects supplied and 
certain ceremonies changed in some regard. Many illustrations of 
this are contained in those parts of the Code which deal with the 
Sacraments (Liber Tertius, Pars Prima), Sacred Places and Times 
(Liber Tertius, Pars Secunda), Divine Worship (Pars Tertia, ib.), and 
the Sacramentals (Liber Tertius, Titulus VIII). For examples con
sult Canon 98 oh the diversity of Rite; Canon 733 on the rite for the 
administration of the Sacraments; Canon 818 on the celebration of 
Holy Mass; Canon 819 on the liturgical language for Holy Mass.1

Consequently everything regarding rites and ceremonies prescribed 
for the celebration of the Holy Sacrifice of the Mass, the adminstra-

i Cf. Barin, Commentarium ad Canones Codicis Juris Canonici Jus Liturgicum 
quocumque modo spectantes. (De Sacramentis et Sacramentalibus), Rovigo, 1922.

(461)



462 A Commentary on Book I

tion of the Sacraments and Sacramentals, and other sacred functions 
remains as before, in virtue of the present Canon and Canon 6, 6°. 
Besides the celebration of Mass the Canon mentions the Sacraments, 
Sacramentals and other sacred functions. The Sacraments are sensible 
signs permanently instituted by Christ to signify and to confer sancti
fying grace, while “ Sacramentals are certain sensible and sacred signs 
instituted or employed by the Church to produce certain spiritual and 
temporal effects ”.2 By “ other sacred functions ” are meant sacred 
rites or religious functions in general which are not even included 
under the term “ Sacramentals.”

2 Cf. Tanquerey, Synopsis Theologiae Dogmaticae, III, pp. 215 and 310, ed. 1934.
3 Canon 250, § 3; cf. also Canon 106 and those Canons enumerated in the Code’s 

analytical Index under the word Praecedentia.
* For example, cf. the Instruction of this Congregation, which was issued on 

26 March, 1929: “De quibusdam vitandis et observandis in conficiendo Sacrificio 
Missae et in Eucharistiae Sacramento distribuendo et asservando” (A. A. S.,
4 Nov., 1929).

3. Wherefore the concluding clause of Canon 2 states that all 
liturgical laws retain their force. In this connection it should be 
properly noted that there must be question of matters that are strictly 
liturgical, and not liturgical matters in the wide sense of the term; 
that is, those which touch upon liturgy and which were later incorpo
rated into disciplinary law properly so-called. For example, the 
Sacred Congregation of Rites decided all questions regarding pre
cedence under the old law. Numerous decisions in this regard are 
to be found in Gardellini’s Collection, and also in the Authentic Acts 
and elsewhere. Today, however, all such questions come under the 
jurisdiction of the Sacred Congregation of the Council. So too, 
questions regarding the use of the zucchetto in the celebration of Mass 
(Canon 811), and the server at Mass (Canon 813) are now decided by 
the Sacred Congregation of the Sacraments; and the Code gives rules 
for the use of the ring (Canon 811, §2) and the purple zucchetto of 
abbots and Prelates nullius (Canon 325), a privilege that is not 
accorded regular abbots in charge (de regimine) of an abbey (Canon 
625). All these matters now pertain strictly to discipline of the 
Sacraments; there exists a Sacred Congregation with competence and 
rules in this matter.

3

4
What we have stated in the preceding paragraph with respect to 

matters which are liturgical in the wide sense should apply equally to 
customs which are liturgical in a broad significance. These must 
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follow the rule of the old disciplinary law, namely, the rule of Canons 
5 and 27. Strictly liturgical customs at variance with the liturgical 
canons of the Code are regulated by Canon 5, which refers without any 
exception to all customs which are contrary to the Canons of the Code. 
This is specifically stated in Canon 818 with respect to the celebration 
of Holy Mass. But if these customs are not opposed to the Code, it 
must be said that the Code has made no provision in their regard; 
that it is extraneous to them, and consequently such customs are 
regulated as they were prior to the Code.

4. Liturgical laws remain unless they are expressly changed by the 
Code of Canon Law. For example, the Code has explicitly changed 
liturgical legislation respecting the anointing of the loins and the feet 
in the administration of the Sacrament of Extreme Unction. In this 
matter then the law of Canon 947, §§ 2 and 3 must be observed. So 
too, prior to the Code, priests including pastors, were not empowered 
to bless sacred furnishings, except by privilege obtained from the 
Sacred Congregation of Rites, or from an Ordinary who had the special 
power of delegating this faculty. Today, however, Canon 1304, n. 3, 
expressly declares that pastors for the churches and oratories located 
within their parishes, and rectors of churches for their churches can 
confer this blessing, Other corrections are also found in Canon 765, 
and those canons which follow it, regarding sponsors; in Canon 1240 
concerning denial of Christian burial. Liturgical laws are changed 
or at least determined in Canons 748, 755, 786, 1169, § 2, 1193, 1198, 
1199, § 1, 1205, § 1, 1206, §3, and 1264, § 1.

5

5. The liturgical books approved by the Latin Church, according 
to the Decree Pluries a Sacra of the Sacred Congregation of Rites, 17 
May, 1911, are the following:

(a) the Roman Breviary, (b) the Roman Missal,  (c) the Roman 
Ritual,  (d) the Roman Pontifical,  (e) the Roman Martyrology,0 (f)

6
7 8

5 Cf. our commentary on Canon 83.
o The approved editions of these two books are those promulgated by the Con

stitutions Quod a nobisj July 9, 1568 and Quo primum, July 14, 1570, of Pope 
Pius V. These were corrected by succeeding Pontiffs up to and including Popes 
Leo XIII, Pius X and Benedict XV; the Constitution Divino Afflatu of Pope Pius 
X, Nov. 1, 1911, brought about many changes in the Breviary.

i Promulgated by the Constitution Apostolicae Sedis of Pope Paul V, 20 June, 
1614; approved by Pope Benedict XIV, and by the authority of Pope Pius XI 
in 1925, adapted to the Code of Canon Law.

a Promulgated by the Constitution Ex Quo of Pope Clement VIII, 10 Feb., 1597. 
o Promulgated by the Constitution Emendato of Pope Gregory XIII, 14 Janu

ary, 1584, and subsequently revised and augmented by Pope Benedict XIV in 1749; 
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the Ceremonial of Bishops,10 (g) the Memorial of Rites or Little 
Ritual (Rituale Parvum) ,u (h) the Proper Ritual or “ Ordo admin
istrandi Sacramenta This is the official norm for services peculiar 
to certain dioceses, religious Orders or Congregations; (i) the Instructio 
Clementina.12

Besides the foregoing liturgical books, the following treat of liturgy: 
(a) seven volumes of Authentic Decrees of the Sacred Congregation 
of Sacred Rites (five were published in 1898, the sixth in 1912, and the 
seventh in 1926), and (b) the Decrees promulgated by the same 
Congregation, which appear as a rule under the heading “ Urbi et 
Orbi”.

With respect to this whole body of liturgical legislation the Code 
establishes two rules which in this matter should be combined and 
faithfully followed. The Code in Canon 1257 rules that the Holy 
See alone has the right to regulate the Sacred Liturgy and to approve 
liturgical books. This applies also to the Orientals as is evident from 
the Constitution Demandatam (n. 21) of Pope Benedict XIV. To 
prove this let it suffice that the reader recall to mind what was said 
regarding the lex orandi and the lex credendi. Prelates, Bishops and 
others therefore are not competent to settle questions of rites and 
ceremonies.13 The second rule is found in Canon 1261, § 1, which 
decrees that it is the duty of the local Ordinaries to see that the pre
cepts of the Sacred Canons regarding divine worship are faithfully 
observed, and that neither into public nor private worship, nor into 
the daily religious practices of the faithful, may any superstitious 
practice be introduced, or anything admitted contrary to faith or

and completed with the Proper Offices of recent Saints and approved by Pope 
Benedict XV.

10 First issued by the Constitution Cum Novissime of Pope Clement VII, 14 July, 
1600, and later revised officially by Pope Innocent X (in 1650), by Pope Benedict 
XIV at various dates (finally in 1752).

11 This is ascribed to Pope Benedict XIII (Orsini), because it was published 
by him in 1725. It contains directions for certain rites (the Holy Week services) 
in small churches, where there are no ministers (deacon and subdeacon).

12 This contains instructions for the exposition of the Blessed Sacrament and 
was issued on September 1, 1731. It was promulgated by Cardinal Prospero 
Marefoschi, Cardinal Vicar of Home, by authority of Pope Clement XII (Cofsini). 
It is found in the Appendix to the Authentic Decrees (t. Ill) of the Sacred 
Congregation of Bites. Ferraris refers to it in his Prompta Bibliotheca, under 
the word Eucharistia.

is Thus the Sacred Congregation of Rites replied in Nov. 11, 1605 (n. 179), in 
the causa Visensi; and elsewhere. 
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discordant with ecclesiastical tradition or that has the appearance of 
sordid profit-making.

The rule of Canon 2378 should also be noted: Clerics in major orders 
who gravely neglect the rites and ceremonies prescribed by the Church 
in the sacred ministry, and who, despite admonition, do not amend, 
shall be suspended in proportion to the gravity of guilt in the in
dividual cases.

(a) Canon 294 states that Vicars 
and Prefects Apostolic enjoy in their 

Practical Decisions of Cases respective territories the same rights 
and faculties as the residential 

bishops, unless the Apostolic See has made some restriction in a 
particular case. It was asked: Have Vicars and Prefects Apostolic 
the right in their own territory to be mentioned in the Canon of the 
Mass? The Sacred Congregation of Rites, after hearing the opinion 
of the special Commission and careful consideration of Canons 2 and 
308, answered: No, they do not have that right according to the 
Rubrics and Decrees, for the reason that in virtue of the law still in 
force, in the Canon of the Mass, after the words Antistite nostro is to 
be inserted only the name of the patriarch, archbishop, or bishop who 
is the local Ordinary of the diocese in which the Mass is celebrated 
(S. Congregation of Rites, 8 March, 1919: A.A.S., XI, 145).

The reason is evident: the old law has not been expressly changed 
by the Code.

(b) Canon 462, n. 7 declares that the blessing of the baptismal font 
on Holy Saturday is a function reserved to the pastor, but it does not 
mention the blessing of the baptismal font prescribed by the S. Con
gregation of Rites (2436 I, 3331, 4005 IV) for the vigil of Pentecost. 
Hence it was asked: Should it be said that the Code has abrogated 
this second blessing of the baptismal font? Answer: By no means: 
otherwise “ the Code should have expressly corrected that liturgical 
law ” (Canon 2). Furthermore, in our opinion this second blessing is 
also reserved to the pastor. For it is a repetition of the same act, 
which Canon 462, 7° reserves to the pastor. And since this second 
blessing is a similar, indeed an identical case, and there is no explicit 
provision in the Code regarding it, the rule of the similarity of cases, 
as stated in Canon 20, applies.

(c) His Holiness Pius XI, by Decree of the Sacred Congregation of 
Rites, 25 October, 1922, ordered that the feast of St. Eusebius, Bishop 
and Martyr, which is affixed to the Universal Calendar under the 16th 
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of December as a semi-double, is in future to be celebrated as a minor 
double feast in all the churches of Italy and its insular possessions. 
It is asked: Are the exempt churches of Religious also included in the 
foregoing Decree? The Sacred Congregation of Rites, after hearing 
the opinion of the special Commission and duly considering all that 
should be considered, answered in the affirmative. (1 February 1924; 
AuIjS., XVI, p. 103). The question really concerns Liturgy, and 
since the Decree says “ in all the churches of Italy and its insular 
possessions ”, it requires the same solution now as prior to the Code, 
namely, the Decree refers to all churches without distinction.

(d) The .same Congregation was asked: May the faithful when 
assisting at Mass say aloud at the elevation of the Sacred Host “ My 
Lord and My God ”? May this be done also at the elevation of the 
Chalice? 2. May the celebrant of the Mass say that ejaculatory 
prayer, provided he do so in a subdued voice? The Sacred Congrega
tion on Nov. 6, 1925 replied in the negative with regard to both parts 
of the first question, in accordance with the intent of the Ceremonial 
of Bishops (lib. II, cap. VH1, no. 70), and the general Decree (n. 3827 
ad III) of May 22, 1924. The second question was also answered in 
the negative, in accordance with the law of Canon 818 of the Code 
and the Rubrics of the Roman Missal. (A.A.S., 15 January, 1926, 
pp. 21-23).

The query refers to the indulgences granted by Pope Pius X on 
May 18, 1907, to all the faithful who during the elevation at Mass 
look devoutly upon the Sacred Host and say at the same time: “ My 
Lord and My God.”



CANON 3
Codicis canones initas ab Apostolica Sede cum variis Nationibus con

ventiones nullatenus abrogant aut iis aliquid obrogant; eae idcirco 
perinde ac in praesens vigere pergent, contrariis huius Codicis prae
scriptis minime obstantibus.

The Canons of the Code in no way abrogate the agreements entered 
into by the Holy See with various nations or take away anything 
from them; they therefore continue to obtain just as at present, pre
scriptions of this Code to the contrary notwithstanding.

1. A third exclusion: namely, pacts entered into between the 
Apostolic See and "certain Governments. Such pacts or concordats 
belong to the public or constitutive law of the Church rather than to 
its private or disciplinary legislation. The public law of the Church 
has never been codified. We find in the Syllabus of Pope Pius IX 
(8 December, 1864), in its 80 condemned theses, a few particular 
attempts at its codification. The Syllabus deals with the most 
important errors of that time: 1° Pantheism, Naturalism, Absolute 
Rationalism; 2° Moderate Rationalism; 3° Indifferentism and false 
Tolerance in Religious matters; 4° Socialism, Communism, Secret 
Societies, Bible Societies, Liberal Clerical Associations; 5° Errors re
garding the Church and its rights; 6° Errors on the civil society and 
its relation to the Church; 7° Errors on Natural and Christian Ethics; 
8° Errors on Christian marriage; 9° Errors on the Temporal Power of 
the Pope; 10° Errors in connection with Modern Liberalism.

1

The Code, however, contains certain principles of the public law of 
the Church, e.g. in Canon 87 on the personality w’hich baptism confers 
in the Church; in Canon 108 regarding those who are called clerics, 
and the sacred hierarchy of orders and jurisdiction; in Canon 218 on 
the power of the Roman Pontiff; and in Canon 1495 concerning the 
power in the Church of possessing and administering temporal goods. 
However, the above Canons are there inserted to serve as a foundation 
for the Canons of private law which follow.

Canon 3, therefore, excludes the law relating to concordats, because:
(a) it is purely particular law of a special character, and relative 

to the Code it is not subject to the same limitations as other particular 
laws;

i Cf. Denzinger, Enchiridion, Nob. 1700-1780.
(467)
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(b) the Code does not intend, nor is it competent, to abolish agree
ments entered into between the Apostolic See and the secular power.

Prescinding from the exact nature of a concordat,2 it is certain that, 
from numerous authoritative documents, especially those of recent 
date, the Apostolic See has openly declared that the promise made in 
concordats is solemn and everything that has been agreed upon must 
be faithfully and inviolably observed. In his Encyclical Vehementer 
nosj 11 February, 1906, Pope Pius X, in denouncing the Law of 
Separation, wrote to the clergy and faithful of France, that “ fidem 
horum vinculorum solemnem esse et omnino servandam ”, and that 
such agreements cannot be dissolved save with the consent of both 
parties.3

Jurists discuss the manner in which concordats may be dissolved.4 
Our purpose here is merely to interpret what Canon 3 decrees regard
ing concordats. The Canon states that agreements entered into 
between the Holy See and the various Nations are in no sense abolished 
or modified by the Code. The Canon speaks of agreements entered 
into between the Holy See and the various Nations, since the Holy See 
alone has the right to enter into such agreements or concordats, as they 
constitute causae majores, or affairs of greater importance, which are 
reserved exclusively to the Roman Pontiff either by their nature or 
by the positive rulings of the law.5 It is true that in past times 
examples were had of agreements entered into by Bishops, which were 
true concordats, but today such affairs are reserved exclusively to the 
Holy See, and, besides, agreements of that character do not completely

2 Various theories have been proposed to set forth the nature of concordats. 
Some sponsor the Privilege Theory, according to which concordats, if we regard 
their general character and the bulk of their contents, lack for the most part 
the force of a true contract, and are to be considered as imposing an obligation 
on the civil power alone, while on the part of the Church they are merely privileges 
or concessions granted by the Roman Pontiffs. Take, for example, the privilege 
of designating Bishops. Cardinals Tarquini, Satolli and others defend the Privilege 
Theory. Others uphold the Compact Theory, which makes of a concordat a 
bilateral compact in the strict sense of the term, as Soglia and Turinaz; De Angelis 
and Cavagnis taught that a Concordat is a bilateral compact, with this distinction, 
that there is indeed legal parity between the parties as regards the legal force of 
the agreement, but not as regards the essential nature of the contracting parties. 
It is indeed, they say, a contract with respect to its form, but with respect to 
its matter a privilege.

s Cf. Bargilliat I, No. 170.
4On the annulment of concordats consult Cavagnis, I, cap. VI, in fine; also 

Ottaviani, Institutiones Juris Publici Eccles., No. 393.
5 Canon 220; cf. also Canons 255 and 1600.
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correspond with the scientific concept of concordats.0 Consequently 
if certain conventions do exist, e.g. between governments and Bishops, 
they do not enjoy the privilege and benefit granted by the present 
Canon.

The remaining words of Canon 3 may be understood from the words 
of Ulpian, which, however, almost defy translation into a modern 
tongue. Says the great jurisconsult: “A law is first of all proposed to 
the people for their decision (rogatur, fertur). If enacted it may serve 
to abolish a previous law, either in its entirety (abrogatur) or in part 
(derogatur), to add to it (subrogatur) or to alter it (obrogatur).”1 
Abrogation of a law means then its abolition, while derogation from 
a law means its modification. The employment of such terms shows 
sufficiently that the Code effects no change with respect to the above 
mentioned agreements.

2. In 1919 the Vatican Press published a collection of concordats 
styled “ Raccolta di Concordati su materie ecclesiastiche tra la S. 
Sede e le autorita civili ” (1098-1914). (Previous collections had 
been edited by Nussi, “ Quinquaginta Conventiones de Rebus Ecclesi
asticis inter S. Sedem et Civilem Potestatem” (1869), and Sentis, 
“ Die Concordate des romischen Stuhles mit Republiken Centrala- 
merikas.”) This recent collection enumerates one hundred and thirty- 
three concordats made between seventy-three Popes and most of the 
European nations and South America. The first concordat appearing 
in this collection is a concession, the legatio sicula, said to have 
been made by Pope Urban II to Count Roger I of Sicily, but the 
existence of this Bull is doubtful. Then follows the Concordat of 
Worms, or Pactum Calixtinum, 23 September, 1123, between Pope 
Callistus II and the Emperor Henry V, confirmed by the First Lateran 
Council, and terminating the investiture quarrel. The Concordat with 
Serbia, arranged 24 June, 1914, though not carried out, because of a 
change of government, concludes this collection. This collection is 
not official, but the work of a private individual, the Rev. Doctor

c Cf. Ottaviani, o. c., No. 366, sqq.
7 * ‘Lex aut rogatur, id est fertur-, aut abrogatur id est prior lex tollitur; aut 

derogatur, id est pars primae legis tollitur; aut subrogatur, id est adiicitur aliquid 
primae legi; aut obrogatur, id est mutatur aliquid ex prima lege’’ (in fragm. I, 3). 
This mode of expression derives its origin from the manner of establishing laws 
among the Romans. Legem ferre among the Romans did not mean to give a law, 
but to propose one to the people, and was synonymous with rogare legem or 
rogationem ferre. On the motion of the magistrate, the Roman people voted on 
proposals and plebiscites in their various assemblies.
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Angelo Mercati. However it should not be regarded as a mere 
historical document, but rather as a practical one offered to supple
ment the Code. Consult, for example, its Table of Contents “compiled, 
with Canon Law in view This collection then, is a private work, 
but one worthy of consultation on matters concerning Concordats.

It is noteworthy that of those 133 Concordats therein listed only a 
few are now in force. However, those Concordats that existed prior to 
the Code suffer no change under the new legislation. Indeed the Code 
in Canon 3 considers them to be ecclesiastical laws given for a 
particular territory; this applies also to those conventions entered into 
later with various nations.8 However, should there be question of 
concordats rescinded by the Church, or violated by the State, the terms 
of such concordats in so far as they are at variance with the Code no 
longer obtain, but at times it is possible and can be proven that from 
such concordats customs and acquired rights have come into being. 
These are to be regarded according to the laws governing them.

3. Canon 3 declares that its legislation holds, notwithstanding con
trary prescriptions of the Code. This means that concordats have 
force, even though their matter is contrary to the Code. Take, for 
instance, Canon 403. This Canon rules that with the exception of 
dignities, the Bishop has the right with the advice of the Chapter to 
confer each and every benefice and canonry in Cathedral and Collegi
ate churches; contrary custom of any kind is rejected, and every 
contrary privilege is revoked. It also states that contrary agreements 
with founders remain in force and the laws of Canon 1435 reserving 
the conferring of canonries and other benefices under certain conditions 
to the Holy See must be observed. It is clear from the above that 
all benefices, with the exception of dignities, are to be conferred by 
the Bishop. However, should a concordat rule otherwise, as in Spain, 
the Code yields to the terms of the Concordat.0

a The collection compiled by A. Giannini, entitled Concordati Postb ellici, Milan, 
1929, may also be cited. In 1934, Msgr. Angelo Perugini, Professor of Public 
Ecclesiastical Law in the Pontifical Institute of Canon and Civil Law at S. 
Apollinare, Rome, published a volume edited by the Institute, in which are col
lected all the Concordats at present in force. In the appendix to this work are 
added the Concordats and diplomatic pacts that, besides those concluded during 
the Pontificate of Pius XI, are still in force between the Holy See and the various 
civil powers.

9Cf. Tarquini, Institutiones Juris Can.t Appendix de concordatis; Azvedo, Della 
natura e carattere essensiale dei Concordati (Rome, 1872) ; Satolli, Prima principia 
...de Concordatis (Rome, 1888); Cavagnis, Institutiones Juris Publici Peel.} 
Baldi, De nativa et peculiari indole Concordatorum (Rome, 1883) ; Giobbie, I Con-
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Note. Articles pertaining to the rights and privileges tolerated or 
conceded by the Holy See to the various civil governments appeared 
in the Civilta Cattolica™ A twofold hypothesis regarding nations 
after the world war is there proposed: “ Is the passing or the transfer 
of rights or privileges granted by the Holy See also had when a 
specified territory passes from the dominion of one ruler to that of 
another? The answer is in the negative, until a contrary declaration 
is had from the Holy See.11 Pope Benedict XV clearly explained this 
point in his Consistorial Allocution delivered on Nov. 21, 1921.12 
Therein we read:—“ No one can help noting how, since the recent 
terrible war, new States have risen and also some previously existing 
have now largely increased territory. There is much that might be 
said on this point, which for the moment need not be dwelt on, but it 
is obvious that these States have no right to claim those privileges 
which the Holy See had granted to others by -concordats or special 
conventions inasmuch as arrangements made between certain parties 
must not carry either advantage or detriment to others. We see, too, 
how, in consequence of serious and radical political changes, some 
States are now in a condition that they cannot be considered to be 
the same moral entity with which the Holy See treated before. From 
that it follows naturally that agreements and conventions previously 
concluded between the Holy See and those States have no longer any 
value ”.1S

The first Concordat after the promulgation of the Code was that 
concluded between the Holy See and Latvia, 30 May, 1922. In some 
particulars it differs from all other Concordats, particularly in its 
reverence for the sacred canons.14 The same can be said regarding 
the “ Solemn Convention between the Holy See and the State of 
Bavaria ”, 29 March, 1924.15-16
cordati (Monza, 1900); Ottaviani, Institutiones Juris Publici Ecclesiastici, lib. 11, 
sectio 11, 1925.

10 Civilth Cattolica, I diritti e privilegi tolle rati e concessi dalla S. Sede ai 
Governi Civili, tom. 279, 280 and 281.

11 Contrary to the opinion sponsored by Cavagnis.
12 A. A. S., XIII, p. 521.
is The Tablet’s translation, Dec., 1921.
i*  Cf. A. A. S., 15 Nov., 1922, p. 577, or Monitore Ecclesiastico, February, 1923, 

p. 60.
io Cf. A. A. S., 24 January, 1925, or Monitore Ecclesiastico, February, 1925, 

p. 57; as also the Concordat 1 ‘ Vixcum Poloniae ’ with Poland, ratified on 
10 February, 1925 and which went into force on 2 August, 1925.

io Cf. A.A.S., 2 June, 1925, and Monitore Ecclesiastico, August-September, 
1925, p. 275 sqq. These three Concordats are given in their entirety by Ottaviani. 
Cf. Ottaviani, o. c., Vol. II, p. 392 sqq.
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Lastly, the excellent Solemn Convention entered into between the 
Holy See and Lithuania, 27 September, 1927, should be read.17 It 
will be worth while to give in part the text of this Concordat so as to 
bring out the part the Code’s legislation had in its making.

Partial Text of the Lithuanian Concordat
In the name of the Most Blessed and Indivisible Trinity.
His Holiness, Pope Pius XI and the President of the Republic of Lithuania, 

Mr. An tanas Smetona,
Animated by the desire to determine the situation of the Catholic Church in 

Lithuania and to establish the rule that will govern, in a worthy and stable manner, 
the ecclesiastical affairs within the territory of the Republic,

Have, for these reasons, decided to conclude a Concordat.
Therefore, His Holiness, Pope Pius XI and the President of the Republic of 

Lithuania, Mr. Antanas Smetona, have named their respective Plenipotentiaries,
His Holiness:
His Eminence Peter C£rd. Gasparri, His Secretary of State;
The President of the Republic;
His Excellency, Professor Augustinas Voldemaras, President of the Council and 

Minister of Foreign Affairs.
The above-mentioned Plenipotentiaries, after the exchange of their credentials, 

have determined on the following dispositions:
Article I—The Catholic Church, without distinction of rite, shall enjoy in the 

Republic of Lithuania all the liberties requisite for the exercise of her spiritual 
powers and jurisdiction, and for the proper conduct and administration of her 
affairs and property, conformably with the Divine Law and the Sacred Canons.

Article U—The Bishops, the clergy, and the faithful shall have free and direct 
communication with their clergy and faithful in the exercise of their functions, 
and shall likewise be able to publish their instructions, orders and Pastorals.

Article IV—The civil authorities shall give their assistance in the execution of 
ecclesiastical laws and decrees: in case of destitution of an ecclesiastic or his 
deprivation of an ecclesiastical benefice, in the case of prohibition to wear the i 
priestly garb; in the case of perception of taxes destined for Church purposes and 
permitted by the laws of the State.

Article V—Ecclesiastics shall enjoy special juridical protection in the exercise 
of their ministry. Like the functionaries of the State, they shall benefit by the 
right of exemption from judicial seizure for a part of their salaries.

Ecclesiastics after the reception of orders, religious after pronounc
ing their vows, seminarians and novices in the novitiates, if they persevere in their 
ecclesiastical or religious state, shall be exempt from military services, even in the 
case of war and universal conscription.™

Ecclesiastics shall be exempt from civil obligations which are in
compatible, according to Canon Law, with their sacerdotal office.™

ir A. A. S.) 10 December, 1927.
is Canon 121.
i» Canons 138, 139, 141 and 142.
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Article VI—Immunity is granted to Churches, chapels and cemeteries, so far as 
is consistent with public safety.20

Article VIII—On Sundays and on the National Fete of Independence, the 
officiating priest shall recite a liturgical prayer for the prosperity of the Republic 
of Lithuania and its President.

Article XI—No part of the Republic of Lithuania shall be subject to a Bishop 
whose see is outside the Lithuanian State. The ecclesiastical province, the diocese 
and the prelacy of which was fixed by the Bull Lithuanorum gente shall not be 
modified without previous agreement with the Lithuanian Government, excepting 
the adjustment of parishes necessary for the good of souls. In any event, the 
limits of the ecclesiastical province, the diocese, and prelacy shall conform with 
the frontiers of the Lithuanian State.

Article XII—The choice of Bishops pertains to the Holy See.21 His Holiness 
consents to approach the President of the Republic, before naming the Archbishop 
and Diocesan Bishops and Coadjutors with the right of succession, so as to make 
sure that the President has no political objections to a nominee.22

Article XIII—1. In all public schools and in all schools which receive state 
assistance religious instruction is obligatory. The competent Religious Authorities 
shall decide its programme and select the text-books. The nomination of teachers 
and the supervision of religious instruction, in that which concerns its content and 
the moral character of its teachers, shall be carried out in accordance with Canon 
Law.23 In case the Ordinary will deprive a teacher of the authorization which 
had been given him by the Ordinary the teacher shall ipso facto be deprived of his 
right to teach religion. The same principles governing the choice and revocation 
of teachers shall be applied to professors of Philosophy and Theology in the State- 
aided universities.

2. In all dioceses, the Catholic Church shall possess in accord
ance with Canon Law Ecclesiastical Seminaries aided by the State, which She shall 
direct and whose professors She shall nominate.

The certificates of studies issued by the major' Seminaries 
shall suffice for teaching religion in all public schools and in all schools which 
receive state assistance.

3. In all public schools and in all schools which receive State 
assistance, the State shall co-operate with the Ordinaries in affording to all students 
proper facilities for the due performance of their religious duties.

4. In matters which concern the education of Catholic youth, the 
State acknowledges in all Ordinaries the rights accorded them by Canon 1381,« 
and shall attach importance to their justifiable complaints.

20 Canons 1179, 1206 and 1160. 1
21 Canon 329.
22 Praenotificatio.
28 Canons 1375, 1381.
2« It declares that the religious teaching of youth in all schools whatsoever is 

subject to the authority and inspection of the Church; the local Ordinaries have 
the right and duty to see that nothing is taught or done contrary to faith or good 
morals in any of the schools of their territory; they have, moreover, the right to 
approve the teachers of religion and the books, and to demand that, in the interest 
of religion and morals, teachers and books be removed.
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Article XIV—The clergy in Lithuania shall be entitled to keep registers of 
births, deaths and marriages which, conformably to the Constitution of the country, 
shall be accepted as evidence in the civil courts.

Article XV—Marriages celebrated in conformity with Canon Law shall ipso 
facto obtain full civil effects.

Article XVII—All juridical ecclesiastical and religious persons have, according 
to the norms of common law, the right to acquire, dispose of, possess and admin
ister in accordance with Canon Law property both real and personalis as well as 
the right to appear before every court or authority of the State to defend their 
civil rights.

Article XX—If any ecclesiastics or religious are accused before lay Tribunals 
of crimes provided for by the penal laws of the Republic, said Tribunals shall 
immediately inform the competent Ordinary of every affair of this kind, and shall 
transmit to him, if this case warrants it, the formal charge and the judicial decree 
with the reasons thereof. The Ordinary, or his delegate, shall have the right, after 
the conclusion of the judicial proceeding, to take cognizance of the related records. 
In the case of the arrest or imprisonment of the above mentioned persons, the 
civil authorities shall proceed with due regard for their state and ecclesiastical 
rank.26

Article XXI—The Ordinaries shall co-operate that all the faithful shall have 
religious assistance in their maternal tongue according to the laws of the Church.

Article XXV—The State will grant full liberty of organization and action to 
associations the object of which is principally religious, and which form part of 
the Action Catholique, and, as such, are subject to the authority of the Bishops^?

The complete text (in French) was published by the Acta Aposto
licae Sedis under date' of December 10, 1927. Further information 
regarding this Concordat may be found in The Tablet under date of 
December 24, 1927, pp. 865 and 876.

25 Canon 1.
2« Canon 120.
27This is the first time that the ilAction Catholique” has figured in pacts con

cluded between the Holy See and the civil authorities. The ” Action Catholique” 
is considered, therefore, to be, as it really is, a sacred thing pertaining to the 
Church, a continuation or part, as it were, of her apostolic ministry. For were 
it to concern only matters of a political nature and wholly temporal, without any 
connection with religion and morality, it would be excluded absolutely from the 
Church’s authority. Careful consideration must be given these words of Article 
XXV- * * associations the object of which is principally religious.” It is to be 
noted that Article XXV does not say, associations the object of which is only 
religious, or exclusively religious, but principally religious. Hence the Concordat 
acknowledges that the ”Action Catholique” is subject to the Church, even when 
it concerns material things which constitute the means employed for accomplish
ing her supreme end, namely, the salvation of souls. Wherefore, the ” Action 
Catholique” may in this sense treat of culture, economics and education (the 
theatre, artistic or scientific culture, athletics). Lithuania in subscribing to this 
pact fully acknowledges and proclaims that therein is contained no violation, no 
giving up of her rights.



CANON 4

lura aliis quaesita, itemque privilegia atque indulta quae, ab Aposto- 
lica Sede ad haec usque tempora personis sive physicis sive moralibus 
concessa, in usu adhuc sunt nec revocata, integra manent, nisi huius 
Codicis canonibus expresse revocentur.

Rights acquired by others, and likewise privileges and indults 
granted up to these times by the Apostolic See to persons either 
physical or moral, if they are still in use and not revoked, remain in 
their entirety, unless they are expressly revoked by the Canons of 
this Code.

Canon 4, which legislates on the rights acquired by personal con
cessions, privileges, or indults, contains the fourth restriction of the 
Code. Provided that certain conditions about to be explained are 
verified, Canon 4 decrees that these rights, privileges and indults, 
because they are actually outside the province of the common law, 
remain intact under the present legislation of the Code.

Each of these exclusions calls for separate consideration.
1° Acquired rights. The traditional custom of the Church not to 

withdraw acquired rights is embodied in Rule 18 of the Apostolic 
Chancery, “ De non tollendo jus quaesitum ”.

This ruling of the Code is based on the fact.that a law strictly 
speaking does not affect the past. It has no retroactive force. Laws 
concern future actions and not those performed before the law was 
made. This principle is found in Canon 10. An acquired right, 
according to Ferrini, is one in which all the conditions necessary for 
acquiring a right have been confirmed under the authority of a 
previous law.1 For acquired rights are concerned with matters that 
are already past, matters which we describe as accomplished facts. 
Such matters then “ as finished once and for all, we leave to former 
laws ”, says Justinian? In other words, they are to be judged by the 
laws then in force, then in authority. If it were otherwise, the very 
fear of the enacting of a future contrary or different law would weaken 
the observance of laws. Laws necessarily demand this security and 
stability; “for how could the ancients without knowledge of the 
present legislation do wrong in following the former observance? ”3

1 Ferrini, Pandette, n. 26.
2 Nov. 98, 1.
s C. 29 C. VI, 23.

(475)
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It is true that, independently of a fact lawfully posited, namely, a 
past fact, a new law can abolish and suppress a right which one 
possesses at the promulgation of a law, especially when certain reforms 
in the community are necessary. However, Canon Law has always 
evidenced the greatest respect for acquired rights, and generally 
speaking enacts no law that would deprive an individual of a right 
acquired in virtue of a certain fact posited in the past. This general 
rule admits of an exception when public good demands the suppres
sion of an acquired right, namely, when there is question of the public 
good, to which the good of individuals should yield.

Passing over all questions4 regarding the precise nature of acquired 
rights (for the concept of an acquired right as found in Roman Law 
is sufficient for our purposes), we are of opinion that the norm clearly 
laid down by the Code itself must be our norm, namely, rights 
acquired by individuals remain intact unless revoked by Canons of 
this Code. Consequently, if such express revocation is wanting, if 
the legislator has not expressly decreed their revocation, all rights 
acquired under the former discipline remain wholly unchanged.5

For the reason that we are here dealing with acquired rights, those, 
namely, that are acquired in virtue of certain juridic facts, that is, 
given by positive law, it follows that no such right is had, for example, 
by the promise of an ecclesiastical benefice not vacant at the time 
but which will become so, regularly, on the death of its present in
cumbent; 6 or by option, which is now forbidden and all customs to

* We may mention the Theory of Expectatives, that is, when it is possible for 
us to exercise usueaption and the right which we are expecting in virtue of the 
former law is not as yet in our possession; the Theory of the Accomplished Fact, 
or that of the Purpose of Xew Laws, that is, when the purpose of the new law can 
be attained without its force or authority being extended to those acts lawfully 
performed in the past. Cf. M. Petronelli, Il principio della non retroattivitd delle 
leggi in diritto canonico, Milan, 1931, (Vita e Pensiero, Vol. XXIX).

s For instance, the right of the church of a certain hospital to conduct funerals. 
Similarly, a deacon who had obtained a parish before the Code, can retain it 
after the promulgation of the Code, notwithstanding the new legislation on this 
point in Canon 453, which requires the priesthood for the pastoral office. On the 
other hand, a male who had reached his fourteenth year on the vigil of Pentecost 
1918, could have contracted marriage according to the laws of the Church, but on 
the day following when the Code went into force, he was ineligible, because Canon 
10C7 makes sixteen years the marriageable age for males. Here the matter con
cerns a right to be suppressed for the future, a right which in no respect is depen
dent on a certain past act.

o Canon 150 states that the conferring of an office which is not legally vacant 
in the manner described in Canon 183, is ipso facto invalid, and the appointment 
is not validated by a subsequent vacancy; the promise of an office not legally 
vacant has no legal effect, no matter who makes the promise. 
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the contrary condemned, with respect to succession to a higher 
dignity: 7 for in such a case there is not a question of an acquired 
right. Similarly, a Canon who, up to the promulgation of the Code 
enjoyed the right of precedence over the Vicar General, no longer has 
that right, since the Code8 states that the Vicar General has pre
cedence over all other priests, even the dignitaries of the Cathedral 
Chapter, thereby changing the former law.

2° Privileges and indults which have been granted by the Holy See.
While acquired rights, spoken of above, come from the law, privileges 

and indults proceed from the favor of the Superior, and are granted 
contrary to or outside the law. Though they differ in origin the 
following axiom applies: “ It is fitting that a favor granted by the 
Superior should be permanent Thus the Code recognizes and con
firms the right possessed by the administrative council of a church 
(this corresponds to the board of trustees in the U.S.A.) regarding the 
appointment of its members.10

The question of privileges will be discussed in our commentary on 
Canons 63-79. Passing on to indults then, we may say that indults 
are quasi-privileges, differing from privileges strictly so-called in this 
respect, that indults are not necessarily perpetual. They are faculties 
and favors which the legislator benevolently grants for a time, either 
outside the law or contrary to the same.

The Canon requires the fulfillment of certain conditions, namely:
(a) The privileges and indults must have been granted by the Holy 

See. In no respect are here meant the privileges and indults issued 
by Ordinaries inferior to the Roman Pontiff, since these should be 
considered in the light of Canon 70, which declares that a privilege is 
to be considered perpetual, unless the contrary is certain, and Canon 
60, § 2, which rules that rescripts are not revoked by a contrary law 
unless the law states otherwise, or unless it has been issued by an 
authority superior to the one who granted the rescript. However, we 
should keep in mind Canon 6, n. 1, which abrogates particular legisla
tion opposed to the Code; hence, on the strength of this, privileges 
granted by Ordinaries contrary to the Code cease to exist, but not

7 Canon 396, § 2.
s Canon 370, $ 2.
oR. J. 16 in VI0: Decet concessum a principe beneficium esse mansurum.
io Canon 1183, § 2 rules that unless other provisions have been legitimately made, 

the members of this administrative board are to be nominated by the Ordinary or 
his delegate, and they can be removed by the same person for a grave reason. 



478 A Commentary on Book I

those which were given outside the law. Canon 4 is concerned not 
only with privileges outside the law (praeter jus), as Ojetti holds,11 
but with those contrary to the law also. For there is no evidence 
whatsoever of such a restriction. Ojetti states that a privilege con
trary to the law is an exemption from the law in force; but if the 
law ceases to exist, an exemption from that law is inconceivable; the 
laws of the Code are new laws as to their form; the Code whenever 
it contemplates keeping privileges contrary to the law, expressly so 
declares, as, for instance, in Canon 1073.

11 Ojetti, Commentarium in Cod. J. C., I, pp. 60, 61.
12 Cf. Canons 72-79.
ia A.A.S., XVI, p. 243.

On the contrary, it should be noted that there would be no need 
of the rule of Canon 4, if there were question of privileges outside the 
law only, inasmuch as these would undoubtedly remain and do remain 
without their being mentioned. Now the Code decrees the cessation of 
those privileges which are reprobated; for where there is reprobation, 
there is question of injury or abuse, not law; so too, privileges contrary 
to legislation abrogated by the Code cease ipso facto, for they become 
useless. We grant that as a rule the laws of the Code are new laws 
as regards their form; but as regards their substance, as a rule, they 
are ancient or old law. Ojetti also argues from the practice of the 
Sacred Congregations which, when petitioned, renew privileges con
trary to the law, without replying that such renewal is unnecessary. 
But there may be other motives warranting their renewal: because 
there is question of renewing privileges revoked by the Code, or 
because they are confirmed to remove certain doubts, or lastly because 
the method of their renewal is different.

(b) The privileges and indults must actually be in use, that is, in 
lawful use, and not lost through renunciation, or non-use. 1112

(c) The privileges and indults must not have been revoked, that is, 
before the promulgation of the Code. This does not exclude their 
revocation after the Code. Thus the Sacred Congregation for the 
Propagation of the Faith, January 16, 1924,  revoked the privilege of 
precedence which had been granted to missionaries who enjoyed the 
title “Apostolic Missionary.” On the contrary, religious confessors 
still enjoy the privilege of commuting and dispensing with vows, in 
virtue of Canons 4, 613 and 1313, 3°, and certain special privileges 

13
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granted by various Popes.14 And the Code itself can revoke privileges 
and indults. The concluding clause of the present Canon treats of 
this kind of revocation.

(d) Finally, the privileges must not have been revoked expressly 
by the Code itself. Hence privileges and indults which have been 
expressly revoked by the Code do not enjoy the suffrage of Canon 4. 
This the Code effects by employing in its Canons a clause which 
expressly derogates, revokes and reprobates a privilege or an indult 
It is not sufficient that these acquired rights, Papal privileges and 
indults be opposed to the legislation of the Code, but to bring about 
their cessation it is required that the Code use an abrogatory clause, 
such as “ notwithstanding any privilege to the contrary.”

Lastly, it should be noted that it is not always easy to determine 
whether a special concession made to some particular locality is really 
a privilege or a true law. It is most important that this point be 
established, inasmuch as laws opposed to the statutes of the Code are 
abrogated by Canon 6; hence contrary privileges remain, while con
trary laws cease. It should be further noted that privileges acquired 
by prescription become acquired rights, unless their abrogation is 
manifestly certain. Moreover, possession of a privilege for one 
hundred years justifies the presumption that an Apostolic privilege 
has been granted (Canon 63, §1). Canons 165 and 1492, §1 are 
concerned with privileges legitimately acquired. The Constitution 
Provida, 18 January, 1906, regarding mixed marriages contracted with
out observing the form prescribed by the Decree Ne Temere in 
Germany, and which was later extended to Hungary (27 February, 
1909), is abrogated as particular legislation by Canon 1099; nor does 
it still hold as a privilege or indult in accordance with Canon 4.1S

Every faculty granted by the authority of the Holy See of assisting 
at mixed marriages contrary to Canons 1102 and 1095, is abrogated 
by the Code. The Code Commission was asked regarding illicit mixed 
marriages: “Does Canon 1102, §1 revoke the faculty granted to 
certain places by the Holy See of assisting passively at illicit mixed 
marriages? ” Answer: Yes.

Examples of the revocation of privileges and indults are found in 
the following canons: Canon 343, § 2 on the right of the bishop to 
choose two of the clergy as his companions on his visitation; Canons

14 Documents in Jus Pontificium, 1929, Ease. IT, p. 115.
i» Reply of Cardinal Gasparri, President of the Code Commission, 3 March, 1918. 
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396 and 403 concerning the abrogation of any right of option or elec
tion that the founders of certain benefices have not stipulated should 
prevail; Canon 460, § 2 ruling that in one and the same parish there 
can be but one pastor for the actual care of souls; Canon 519 regard
ing the validity and licitness of the confession of any religious what
soever made to any approved priest, if made “ for the peace of his 
conscience”; Canon 522 decreeing the same for female religious con
fessing in a church or semi-public oratory or in a place lawfully 
designated for the confession of women; Canon 544, § 2 on the non
admittance of aspirants into religion without testimonial letters from 
the Ordinary of their birthplace and of any other place in which they 
have stayed after their fourteenth year for over one morally con
tinuous year; Canon 654 on not dismissing a male religious who has 
taken solemn or simple vows (perpetual) in a clerical exempt organ
ization without the process of a canonical trial; Canon 774, § 1 on 
every parish having a baptismal font; Canon 876, §1 concerning 
invalid confessions of female religious and novices, if heard without 
the special jurisdiction conferred by the Ordinary of the diocese where 
the convent of religious women is located; Canon 964, nn. 1-2 on the 
conditions to be observed with reference to the ordination of religious 
by a regular abbot (it may be observed that in number 4 of Canon 
964 the revocation refers to an indult, while in the other numbers it 
generally refers to privileges; however these terms are in almost every 
case understood as synonymous); Canon 1157 on not consecrating or 
not blessing a sacred place without the Ordinary’s consent; Canon 
1267 on reserving the Blessed Sacrament in the religious church or 
principal oratory only; Canon 1356, § 1 concerning those who are 
subject to the Seminary tax, from which no exemption is given; Canon 
1576, § 1 on certain causes that must be tried by several joint judges, 
such as matrimonial causes, ordination causes, the criminal causes of 
clerics, excommunication causes and causes pertaining to the rights of 
the Cathedral church. Moreover, every communication of privileges 
among religious organizations is abolished (Canon 613, § 1).

The Commission for the Authentic 
Interpretation of the Code in the 

Practical Decisions of Cases plenary assemblies of June 2-3, 
1918 10 gave answers in the follow
ing two cases:

iflCf. A. A. 8., Vol. X, p. 346.
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1. “ Has the Code retroactive force with reference to the modifica
tions introduced by the Code concerning betrothal and impediments 
of marriage, both impedient and diriment, so that every right 
acquired by valid betrothal cannot be claimed in any manner except 
in so far as the Code concedes, and impediments of marriage con
tracted prior to the Code and now abolished by the Code do not need 
any dispensation? ”

Answer: “ The Code has no retroactive force (cf. Canons 4 and 
10), but betrothal and marriage are governed by the law in force at 
the time when these contracts were made or will be made; as to the 
right of action from betrothal Canon 1017 applies.” This Canon, how
ever, abolishes the right of action from betrothal to have the other 
party contract the marriage, and as regards this action, an extensive 
interpretation of this Canon is given, in denying the previously 
acquired right to this action; however, the same Canon 1017, § 3 grants 
the right to institute action for reparation of damages, if any have 
been incurred. From this reply we may deduce that, e.g., spiritual 
relationship contracted by the sponsors of Confirmation before the 
promulgation of the Code is no longer an impediment, if the marriage 
is contracted after the promulgation of the Code.

2. “ What is to be said of a marriage contracted before the Code 
became law, and which was rendered invalid by an impediment which 
has been abolished by the Code? Does such a marriage become valid 
by the very promulgation of the Code, or does it need a dispensation, 
sanation, etc., even after the promulgation of the Code?” (Canons 
4,10).

Answer: “ They are not automatically validated by the promulgation 
of the Code, but need dispensation, sanation, etc.” (A.A.S.,Vol.X,346). 
The reason is that these marriages must be judged according to the 
laws in force when they were celebrated. If any marriage was invalid 
before the Code, it is invalid after the Code and needs dispensation 
or sanation: “ That which is void from the beginning cannot become 
valid by lapse of time ”.17

3. “ Is the option spoken of in Canon 396 to be considered forbidden 
even where it is in vogue by special Apostolic Indult? ”

Answer: Yes, it is forbidden (Commission, 16 October, 1919; A.A.S., 
XI, p. 477).

it Paulus, Regula Juris, 29, D. L. 17.
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Option, according to Canon 396, § 2, is permitted only in those 
Chapters in which the founders of certain benefices of the Chapters 
have stipulated that option should obtain. These stipulations are 
called the “ laws of the foundation.” The term “ foundation of a 
benefice ” is to be understood not of the erection of a benefice, which 
at times is also called a foundation (cf. Canon 1435), but of the 
endowment of the benefice by a benefactor (Sacred Congregation of 
the Council in causa Nicosiensi, 5 June, 1923; A.A.S., XVI, p. 432).

An option in vogue by special Apostolic Indult should be upheld; 
however, a contrary decision has been given, for the reason that Canon 
396, § 2 in condemning customs to the contrary makes one exception 
only, namely, if the option exists in virtue of agreements with the 
founder of a dignity or canonry, the option continues, and principally 
because this Canon is closely connected with Canon 403, where with 
reference to the free appointment to benefices, " contrary custom of 
any kind is rejected.”

Contrary Apostolic privileges, therefore, having been rejected or 
recalled, the prohibition of the option remains both as regards dignities 
and with respect to canonries (Commission, 24 Nov., 1920). The 
term indultum is used in the question proposed. However, from its 
subject matter and meaning, the term privilege must be understood, 
for, as we have stated, these terms are often interchanged.

4. Many regular Abbots possessed a privilege, in virtue of which, 
once they were elected they were considered blessed. Does this 
privilege obtain under the Code, which in Canons 322, § 2 and 625 
rules that the Abbatial blessing must be received within three months 
after the receipt of the Apostolic letters of appointment? This privi
lege still obtains, and Bondini errs in maintaining the contrary.  In 
virtue of Canons 4 and 613, § 1 this privilege remains in force. How
ever, regular Abbots are no longer permitted to confer the first tonsure 
and minor orders (Canon 964).

18

5. Canon 1267 declares that in religious houses and pious institutes 
the Blessed Sacrament can be kept in the church or principal oratory 
only, and in convents of nuns (Sisters with solemn vows) it cannot be 
kept inside the choir or enclosure; all privileges to the contrary are 
revoked.

Does a temporary and special privilege of keeping the Blessed Sacra
ment not only in a public church but also in the oratory of the novices

is Cf. Bondini, De Privilegio Exemptionis, 1919, p. 72.



of the Code of Canon Law 483

or the professed, for example, for the convenience of young students 
or novices still continue in force? /

We think it does. For Canon 1267 speaks of those privileges only 
that are per se perpetual (Canon 70), while temporary privileges are 
more correctly termed indults or faculties (cf. Canon 821, §3), or 
permission (Canon 1265, § 2), and in general, Apostolic indults. Since, 
therefore, a distinction is made in Canon 4 between privileges and 
indults, apparently indults are not included under the term “ privi
leges ”, save perhaps in favorable matters, because “ favors should be 
enlarged ” (Regula Juris 15 in VI0); and this is particularly true with 
respect to modifying laws, which require a strict interpretation. All 
the more so, since temporary privileges cease of themselves (Canon 
77), and when they become extinct it is the duty of the superior to see 
to it that they are not renewed.

6. Since Canon 930 decrees that a person who gains indulgences 
cannot apply them for other living persons, the Sacred Congregation 
of the Holy Office was asked: Does the concession of the privileged 
altar for the dying persevere in view of the law of Canon 930? If so, 
how is that plenary indulgence to be understood, and must the priest 
who says Holy Mass for several dying persons specify the person for 
whom he wishes the indulgence applied?

Answer: The indult perseveres; the indulgence is to be understood 
as applied to such persons before their death and after the manner of 
an absolution; the priest need not single out one person, if he says 
Mass for several dying persons. (Holy Office, 9 Nov., 1922; Arch, fiir 
Katholisches Kirchenrecht, C III, 156). The matter concerns a 
privilege granted by the Holy See, and the concession remains accord
ing to the rule of Canon 4.

7. It was asked: Does the Decree Spirituali Consolationi of the 
Sacred Congregation of Religious, 10 September, 1912, remain in force?

Answer: Yes, it is still in force (cf. A.A.S., XV, p. 156). In virtue 
of this decree,19 novices in danger of death were granted the privilege 
of anticipating their religious profession so that they might have the 
consolation of dying as professed members of their Community. 
Despite the legislation of Canon 6, 6°, and Canon 567, § 1, which 
seems to make this privilege useless, the privilege remains in virtue of 
Canon 4. And it is not to be reckoned in any way a useless privilege,

io Cf. Muzzitelli, Raccolta, p. 100.
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for besides its juridic effects, it produces the theological effects of . a 
complete oblation made by a novice on the occasion of his profession, 
and comforts him spiritually, for which purpose the privilege was 
granted.

8. The indults issued to Ordinaries in the printed formula of 
faculties “ ad decennium,” “ ad quinquennium ” and “ ad triennium ” 
remain unchanged by virtue of Canon 4. However, when it became 
necessary to renew those which were evidently at variance with the 
legislation of the Code, the Consistorial Congregation had to issue a 
decree to abolish them. This decree, known as the Proxima Sacra 
decree, was given on April 25, 1918 (cf. A.A.S., 1918, p. 190).  We 
contended that those indults continued in force, by virtue of Canon 4. 
As a matter of fact the same Congregation on July 1, 1918 made the 

•following declaration concerning the indult of applying Masses in 
favor of Seminaries. Several Bishops had asked whether the Con
sistorial Congregation’s decree of April 25, in which it was decided 
that the faculties granted in the form of ordinary indults to Ordinaries 
would cease with the promulgation of the Code, also included those 
indults regarding the application of Masses in favor of Seminaries 
that had been granted to certain dioceses.

20

20 This decree granted many special faculties which were to be in force during 
the period of the World War; later the Holy See made other provisions for the 
needs of Bishops and dioceses.

The Congregation, at the order of His Holiness, answered as follows: 
The indults in question were not included, and consequently they 
remain in force (A.AuS., 1918, p. 325).

This response is in full accord with the meaning of Canon 4.



CANON 5

Vigentes in praesens contra horum statuta canonum consuetudines 
sive universales sive particulares, si quidem ipsis canonibus expresse 
reprobentur, tanquam iuris corruptelae corrigantur, licet sint immemor
abiles, neve sinantur in posterum reviviscere; aliae, quae quidem 
centenariae sint et immemorabiles, tolerari poterunt, si Ordinarii pro 
locorum ac personarum adiunctis existiment eas prudenter submoveri 
non posse; ceterae suppressae habeantur, nisi expresse Codex aliud 
caveat.

Customs, whether universal or particular, now in force against the 
decrees of these Canons, if they are expressly reprobated by the 
Canons themselves, shall be corrected as corruptions of law, although 
they are immemorial, nor shall they be permitted to revive in the 
future; others, which are indeed centenary and immemorial, may be 
tolerated, if Ordinaries, because of the circumstances of places and 
persons deem that they can not prudently be done away with; the 
rest are to be held as suppressed unless the Code expressly provides 
otherwise.

The first four Canons deal with those written laws which are ex
cluded by the Code, that is, those laws which remain in force outside 
the Code. Now Gratian1 tells us that " Jus ” is the general term, 
while 11 Lex ” is a species of “ Jus ”, and that all “ Jus ” consists of 
“Leges” and “Mores”; “Lex” is the term given to that custom 
which has been committed to writing, whereas “ Mos ” is that custom 
of long standing which has originated from usage only.

1 Gratian in cap. 2, 3 and 4, D. 1.
2 The nature of custom and its divisions will be explained in our commentary 

on Canons 25-30.
(485)

The present Canon treats of custom, that is, the unwritten law. 
However, Canon 5 is concerned only with that custom which is 
opposed to the legislation of the Code. The question to be considered 
is: Do contrary universal or particular customs, which were still in 
force on May 19, 1918, remain in force outside the Code?1 2

The Code in the present Canon arranges contrary customs in the 
following order:
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(1) Those which are expressly reprobated by the Canons them
selves. With respect to these customs, the legislator commands that, 
though they be immemorial, they are to be amended as corruptions 
of the law and not allowed to revive in future. Everyone, especially 
Ordinaries and Prelates in general, must correct these corruptions of 
the law. There is no word in the Canon ordering their abolition by 
an abrogatory law, inasmuch as they are customs of fact and not 
customs of law: nor could they have been customs of law prior to the 
Code, since “ law (jus) is called law, because it is just  so too St. 
Isidore  and Celsus “ Law is the science of what is good and equita- 
able”: but the above mentioned customs are not just, nor are they 
good and equitable. Hence, since they have no force of law', it is 
sufficient that they be removed by the correction of the people’s con
duct, not by an abrogatory law. Corruptions then should be removed 
from the sacredness of the law as they are injurious to true legislation. 
Wherefore all inferior legislators, Ordinaries, Prelates, Superiors, nay 
more the faithful themselves, must never allow these customs of fact 
to revive.

3
4

3 Gratian in cap. 2, Dist. II.
4 Etym. V. 3.
5 Cf. also Canon 343, § 2, on the Bishop's choosing of companions on his visita* 

tion; Canon 460 concerning one pastor having the actual care of souls; Canon 774 
regarding a baptismal font in every parish church; Canon 1356 regarding the 
payment of the seminary tax; Canon 1525, § 1, concerning the annual report to the 
local Ordinaries of the administration of churches, pious places and confraternities; 
and Canon 1576 with respect to the collegiate tribunal for trying certain causes.

Certain customs are expressly reprobated in the Code:
The accepting of gifts for pastoral visitation (Canon 346), all 

customs favoring the option (Canon 396, § 2), wearing the insignia of 
the Chapter outside the diocese (Canon 409, § 2), absence from choir 
prolonged beyond three months (Canon 418, §1), appointing more 
than one vicar capitular (Canon 433, § 1), any change in the cere
monies of the Mass (Canon 818), conferring of a minor order with 
subdiaconate, or of twro sacred (major) orders on the same day (Canon 
978, § 3), holding ordinations on other days than those stated in Canon 
1006, §5, introducing new matrimonial impediments or abolishing 
those already existent (Canon 1041), accepting emoluments for matri
monial dispensations (Canon 1056), a tax for entering the church 
(Canon 1181), the omitting of the required profession of faith (Canon 
1407.5
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(2) Those customs which are of century-long duration and im
memorial (namely, customs of which no living man has seen the 
beginning). Customs of this class are left to the prudent judgment 
of the Ordinary. The Ordinaries are to determine whether they are 
to remain or are to be abolished, but not in any arbitrary fashion, for 
the Canon stipulates that they may be tolerated if the Ordinaries 
judge that they cannot prudently be done away with because of the 
circumstances of places and persons. Such customs should be con
sidered in a particular light. For St. Augustine tells us that the 
mere change in a custom, even though something better ensues, is 
disturbing because something new.® Hence the Sacred Congregations 
frequently reply: “ Servari solitum.”

Canon 198, § 1 states who in general are to be considered Ordinaries.7
Silence on the part of the Ordinary with respect to all such 

customs may be taken as an indication of his tolerance in their 
regard.

As regards all other customs, including customs of law, namely, 
those having the force of obligation, the Code in the present Canon 
rules:

(3) All other customs shall be regarded as suppressed, unless the 
Code expressly provides otherwise. Here are meant all other lawfully 
prescribed customs; and prior to the Code a period of ten years 
sufficed for their prescription. The question of their continuance is 
not left to the prudent judgment of the Ordinary, for no provisory

e St. Augustine, ep. 128.
t Larraona in the periodical Commentarium pro Religiosis (Borne, April, 1923) 

discusses the following question: Are the major superiors of non-exempt clerical 
religious organizations at times to be understood in law by the term Ordinaries f 
He answers the question as follows: Clerical religious organizations of pontifical 
right, though they take but simple vows, are in many matters exempt by general law 
from the jurisdiction of the local Ordinaries. In point of fact the local Ordin
aries cannot interfere in their internal government and discipline (save in those 
cases expressly mentioned by the Code), nor (as Canon 618, § 2 states) in the 
administration of their goods. Consequently, in such matters those major superiors 
are considered Ordinaries in law, truly but indirectly so, and with some qualifica
tion ; namely, whenever in treating of matters in which the aforementioned organi
zations are not subject to the local Ordinaries, the Code classifies these Superiors 
as Ordinaries. He cites examples from Canon 5 on customs, Canons 47 and 51 on 
rescripts, Canon 66 on permanent faculties; Canon 78 on privileges; also from 
Canons 139, §4; 841; 968, §1; 883, n. 4; 1001, §§1-2; 1338; 1515; 1516; 1538: 
for all such matters do not pertain to jurisdiction. For these superiors do not 
exercise any ordinary jurisdiction over their subjects, nor any public power, but 
only that private coercive power, which results from their vows, as if from a 
bilateral contract.
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clause is employed. Their immediate abolition is decreed absolutely. 
However, the Code sounds no warning against their revival by lawful 
prescription in the future.

The Canon concludes with the statement that this is the rule unless 
the Code expressly provides otherwise. When such provision is made 
by the Code, that custom which, prior to the Code, was a custom 
against the law, becomes a custom in harmony with the law and 
begins to have force. This occurs whenever the Code uses such 
clauses as: “ nisi consuetudo aliter ferat ”, “ salva contraria consu
etudine.” In this way the Code retains and confirms such customs, 
and the Ordinary is not empowered to abolish them, even though they 
be not of century-long duration, nor even of forty years’ duration, for 
in virtue of the above clauses they obtain the approval of the 
legislator.8

Scholion—As we have seen, Canon 5 speaks of customs that are 
against the law. What is to be said, then, of custom outside the new 
legislation, and custom in harmony with it? For the reason that the 
Code does not expressly mention such customs, several writers make 
the gratuitous and wholly unwarranted statement that they had 
escaped the attention of the legislator, for everyone knows with what 
great care the Code was compiled.

The question may be answered as follows: It is indisputable that all 
customs in harmony with the new law retain their force; indeed they 
obtain added force from the Code. With respect to other customs: 
if local, they remain and form part of the particular laws of a place, 
as is decreed in Canon 6 when treating of particular laws that are not 
at variance with the Code; if general inasmuch as they made general 
law and were part of the old legislation, and are at the same time 
penal customs they are governed by Canon 6, n. 5, which is not 
limited to written laws, but embraces the general law of the Church. 
In other words, such customs lose all their force; they are abrogated. 
However, if those general customs existing outside the Code are mere 
disciplinary customs—centenary or lawfully prescribed in any way, 
some are of opinion that they fall under the rule of Canon 6, n. 1 and 
n. 6; that is, they are abrogated. Others more correctly maintain that 
they are governed by Canon 30, and are therefore in force unless the 
Code states otherwise. For Canon 30 enacts: Canon 5 remaining in

b Cf. Canons 136, § 1; 162, § 1; 408, § 1; also Canons 168, 418, § 1, 422, § 2, 471, 
§2, 1182, §2, 1186, 1248, 1438, 1481, etc. 
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full force, a custom either against or beyond the law may be revoked 
by a contrary custom of law. But in the case there is no contrary 
custom or abrogatory law. Hence they remain. On the other hand 
Canon 6, n. 6 treats of disciplinary laws, or written law only, as is 
clear from the meaning of its terms and the context of the Code. 
Furthermore, if the legislator under certain conditions tolerates im
memorial or centenary customs opposed to the Code (Canon 5), why 
should he act so rigorously with regard to customs outside the Code?8

It would seem that this is confirmed by a response of the Sacred 
Congregation of the Council, 10 January, 1920, in “ Wratislavien. 
(Breslau) et aliarum ”, concerning permission to wear a beard. The 
Congregation was asked: Does the Code permit the secular clergy to 
wear a beard; and have bishops the authority to enforce the prohibi
tion of the same, which up until now has been in vogue in their 
respective dioceses? Answer: No, the Code grants no such permission 
(cf. Canon 136), and the bishop may forbid it (A.A.S., XII, 43). The 
Code says nothing about wearing a beard, and to apply Canon 136 to 
this case is an error. Canon 136 simply states that clerics must avoid 
vanity in the dressing of their hair.

The question concerns a matter on which no general law had pre
viously been enacted, nor was there any uniform custom in existence 
for the universal church, though in the Latin Church there exists the 
approved custom of not wearing a beard.

Scholion 2.—Maroto, the eminent canonist, asks (Institutiones, No. 
170, §a): What is the law with respect to ancient traditions; in 
particular those of the Apostles, concerning which no legislation is 
found either in the Code, or in Liturgical books? In his answer he 
states that those traditions must be upheld, for they have relationship 
with that Apostolic legislation that is contained in Holy Scripture. 
There can be no doubt about this affirmative answer, in view of the 
opinion just advanced concerning the continuance of customs known 
as customs outside the Code, whether they be general or particular. 
However, the question apparently has no practical importance.

(a) Since Canon 422, § 2, rules that 
n i x n the jubilarian retains the right toPractical Decisions of Cases . . ... , ,receive the income of his prebend 

and the daily distributions, includ
ing those “ inter praesentes ”, even though he does not reside in the

o Cf. M. Gommaire, De vi actuali consuetudinum praeter Codicem ante Codicis 
promulgationem vigentiumt in Jus Pontificium, Faae. IV, 1924, p. 175 seqq. 
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place of his benefice, the Holy See was requested to declare whether 
jubilarian canons are exempt from the service of the altar in their 
turn, notwithstanding contrary custom. Answer: They are exempt, 
in accordance with Canon 422 (cf. A.A.S., 1919, p. 476).

We think that the custom in question was considered in the class 
of immemorial customs, which the Ordinary may approve or reject; 
and here it is officially reprobated. It was equitable and just to 
establish this indult of an emeritus or jubilarian in favor of those who 
have served their church in a praiseworthy manner for forty consecu
tive years, or ih various churches of the same city, or have done choir 
service for that length of time in the diocese (Canon 422, § 1).

(b) The Commission for the Authentic Interpretation of the Code 
answers a question concerning Canon 1265. The Commission was 
asked: May the Ordinary, in view of immemorial custom, give 
permission to keep the Blessed Sacrament in churches charged with 
the care of souls, though they are not parish churches in the strict 
sense, but subsidiary chapels?

Answer: Yes, the Ordinary may give such permission (cf. A.A.S., 
XVI, p. 115).

(c) Response of the Sacred Congregation of the Council concerning 
Canon 476, §3 and Canon 5. The Archbishop of Agram (Zagrab) 
adduced a custom of more than century-long duration whereby assist
ant priests were appointed without consulting the pastor. He asked 
whether this custom may be honored after the promulgation of the 
Code, which contains a contrary statute in Canon 476, § 3.

Answer: Assistants are appointed by the bishop, but in accordance 
with Canon 476, he must hear the pastor before making the appoint
ment of an assistant priest, for the Sacred Congregation of the Council, 
13 November, 1920, declared that the Ordinary must consult the 
pastor, notwithstanding any custom to the contrary. (A.A.S., XIII, 
p.43).

For a proper understanding of this response, the following should 
be noted. With the Council of Trent, the appointment of assistant 
priests was reserved to the pastor (Session XXI, 4 de Ref.), and this 
obtained without question until the 18th century. However, during 
the radical political changes of the French Revolution, with the change 
of conditions, this right began to be reserved exclusively to the 
bishop.10 Confronted with this contradiction, the Sacred Congrega

to The same is also found in the II Plenary Council of Baltimore, n. 112. 
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tion of the Council decided that the right of appointment belongs to 
the pastor, with the approval of the bishop, and without prejudice, 
however, to contrary customs. The Code in Canon 476, §3 raises 
these customs to the dignity of law. Wherefore, our conclusion would 
be this: in theory an acquired right for the bishop could be claimed 
or upheld in virtue of Canon 4; further, the bishop would have the 
power of approving or disapproving this century-long custom in virtue 
of Canon 5. But in practice, in view of what we have said above, 
the bishop should consider this inexpedient, and judge the removal of 
such custom the prudent thing to do.

(d) The same Congregation (in Causa Tolentana et aliarum), 10 
July, 1920, answered the following queries regarding choir service, and 
a certain centenary and immemorial custom in Spain in that regard:

I. Can one uphold the centenary and immemorial Spanish custom 
of sharing in the daily revenue of a benefice, though the beneficiary is 
present in choir at only one or two Canonical Hours within a natural 
or liturgical day? Answer: No. This question concerns indeed a 
custom of more than a hundred years’ duration, since Garcia (c. 1613) 
mentions it;  but it is equally true that it is reprobated by Canon 
418, which declares that canons and holders of benefices who are 
held to daily choir service, may not be absent for more than three 
months a year, either continuous or interrupted; contrary custom is 
condemned (cf. Canon 414).

11

II. Must Canon 2381 be applied also in case of non-residence which 
is not grievously sinful, or is only materially, and not formally culpable 
and notorious? Answer: Yes, that Canon applies, provided that there 
are no other grounds for excuse, as mentioned in Canons 420-421, and 
no Papal Indult. For outside the above cases Canon 2381 obtains. 
It declares that all who hold an office, benefice, or dignity to which 
the obligation of residence is attached, and who absent themselves 
unlawfully, incur the following penalties:

ii De Benef.t p. iii, c. 2, 330.

(1) they are automatically deprived of all the fruits or revenue of 
their benefice or office in proportion to the time of illegitimate absence, 
and they must give that part of the income to the Ordinary, who shall 
devote it to some church, or pious institute, or to the poor;

(2) they shall be deprived of the office, benefice, dignity, in accord
ance with Canons 2168-2175. ii
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III. After Canon 2381 came into force, may the beneficiary or 
canon who was lawfully absent from his residence retain that part of 
the revenue of the benefice which corresponds to the private recitation 
of the divine office? Answer: He may not. The reason is evident 
from the positive law of Canon 2381 against the unlawfully absent,, 
who are deprived of all fruits or revenue in proportion to the time 
of unlawful absence.

IV. May the holder of a residential benefice, who has neglected the- 
duty of residence and who is still in possession of his benefice (though, 
unlawfully absent), put aside and retain a certain portion of the 
revenue to be designated by the Ordinary, which is to be sufficiently 
large to provide for his maintenance? Answer: He cannot retain such, 
portion. The reply is in harmony with Canon 2381, § 1, the purpose- 
of which is to break down contumacy. However, if there is question 
of privation of benefice according to Canon 2381, § 2, then Canons 
2299, § 3 and 2303, § 2 apply, in which consideration is taken of the 
respectable maintenance of clerics.

V. In consideration of the needs of churches, may the statutes of a 
Chapter with the approval of the Ordinary rule that a part of the in
come lost by those who violate the law of residence shall be applied, 
either in whole or in part to the upkeep of the churches? Answer: 
The rules of Canon 1475 and 2381 are to be observed. For the 
Canons cannot abolish the Ordinary’s faculty to dispose freely of such 
fruits: and he shall devote that part of the income to the church fund,, 
or to the diocesan seminary, or to the poor.

VI. Is the time of absence to be reckoned by days or by Canonical 
Hours, whenever days of illegitimate absence are required in order to 
constitute non-residence, and may proceedings be instituted against 
the offender in accordance with Canons 2168-2175? Answer: The 
absence is to be computed by entire days, and the time of illegitimate 
absence is to be reckoned immediately from the time when the three 
months’ vacation, or any other legitimate vacation expires. Com
putation by hours may render the precept of Canon 418 ineffective. 
Pope Benedict XIV (Instruct., CVII, n. 33) had previously declared: 
“ The answer is: for computing the space of three months the hours of 
each day are not to be counted, but the entire days of absence only.”

VII. Are illegitimately absent persons obliged to make restitution 
of the proportionate part of the income before a declaratory sentence 
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to that effect has been issued against them? Answer: Yes. D’Anni
bale (I, 309) held that positive penalties are not binding before a 
judicial—at least declaratory—sentence has been issued. But this 
is not true in every case. For Canon 2232 declares that a penalty 
latae sententiae, whether medicinal or vindicative, automatically (ipso 
jacto) binds the offender in both the internal and external forum, if he 
is conscious of his offense; however, before a declaratory sentence has 
been issued against the offender, he is excused from the observance of 
the penalty, whenever he cannot observe it without loss of reputation, 
-and, subject to the precept of Canon 2223, § 4, no one can demand that 
he shall observe the penalty in the external forum, unless the offense is 
notorious. But in our case there is no question of a penalty which 
■causes loss of reputation, but a mere pecuniary penalty, and the matter 
is notorious, inasmuch as it cannot be concealed by any subterfuge.12

The same Congregation (in Causa Romana et aliarum), on April 
23, 1927, answered the following questions in accordance with the 
Canons, especially Canons 414, 418 and 419, regarding choir service:

I. After the Code came into force, is the express concession of the 
Holy See required for the right of service in turn, or will custom or 
eapitular constitutions suffice? Answer: An indult granted expressly 
hy the Holy See is necessary, without prejudice to the law of founda
tion; custom or capitular constitutions are not sufficient.

II. May canons who enjoy the right of service in turn supply for 
the time they were absent from choir when it was their turn, by 
attending choir when it is not their turn? Answer: No, they may not.

III. Since the reply of the S. Congregation on March 15, 1924 (in 
•causa Abulen.) declared that an entire day must be counted whenever 
persons are illegitimately absent from choir, though for several hours 
•only, it is asked: Does this rule of computation apply in case a 
person having an indult pro diebus et horis is illegitimately absent 
from choir for one of the hours? Answer: Yes.

The reason of this reply is clear from the words of Canon 414 which 
decrees that each and every one who holds a choir benefice is obliged 
to perform the Divine Office in the choir daily, unless service in turn 
has been allowed by an indult of the Holy See or by conditions of 
the foundation. The exception then is service in turn; and the excep
tion is admitted only in virtue of an Apostolic Indult or the law of

12 Sacred Congregation of the Council, 10 July, 1920; A. A. 8., XII, 357. 
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foundation. Since induite must receive a strict interpretation, they 
cannot be admitted for reasons other than those established, conse
quently not because of custom, or capitular constitutions.

Another decision given by the Sacred Congregation (in Causa De 
Zacatecas et aliarum) on March 12, 1921, regarding the custom of 
computing absence from choir service by hours instead of days may be 
consulted in the “ Monitore Ecclesiastico ” for October 1928, p. 289 
seqq.

(e) The Sacred Congregation of Religious on the interpretation of 
Canon 552, § 2 and Canon 5.

A certain Ordinary of the diocese of N. explained to the Sacred 
Congregation that “ it is the immemorial custom, in vogue for more 
than four hundred years in said diocese, always to exact a fee from 
various religious communities of women for the canonical investiga
tion of the candidate’s intention (the so-called exploratio canonica).19 
It appeared to him that such custom could be upheld, even though 
Canon 552 declares that the investigation must be gratis. He ad
vanced reasons why this custom should be approved: The Ordinary 
because of his numerous duties frequently cannot personally conduct 
this investigation and is compelled to engage a substitute priest; 
“ however, though this priest is most deserving of some remuneration, 
since the investigation must be conducted on three different occasions, 
namely, before the novitiate, the temporary and the perpetual pro
fession, the Bishop cannot afford to pay him.”

The Sacred Congregation to the question: May the custom of 
exacting a fee for the investigation (the so-called exploratio voluntatis) 
be upheld in the case given?, replied: No (A.A.S., XIV, p. 352).

In the first place it should be noted that this investigation was first 
enjoined by the Council of Trent, Sess. XXV, c. 17, and consequently 
not prior to the year 1563.

The reason for the reply would seem to be this: There is question 
of a fact that is not only contrary to the Code, for the meaning of 
Canon 552, § 2 is clear, but also one which does not merit the name 
of custom. For it cannot reasonably be supposed that all the nuns 
of that diocese by their free offerings wished to impose on themselves 
an onerous law, when the Council of Trent granted them a favorable 
law, namely, ordering that the investigation be free. An intention on 
their part to beget such an obligation is absolutely inconceivable: and 
where this element is wanting, there can be no legitimate custom or 
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law. The axiom “ a free gift, though frequently repeated, never 
becomes a debt” is here applicable.13

(f) Canon 874, §2 rules that the local Ordinary shall not grant 
habitual faculties for the hearing of confessions to religious priests 
who have not been presented by their own Superior; moreover, the 
Ordinary should not without grave reason refuse jurisdiction to those 
whom the religious Superior presents, although he has the right, 
according to Canon 877, to test their fitness. The Commission was 
asked: May the custom which obtains in a certain diocese of approv
ing for the hearing of confessions three religious only of the religious 
houses there situated, continue?

Answer: This custom is in no respect to be upheld, for it is at 
variance with the sacerdotal ministry, harmful to religion, and essenti
ally opposed to the law.14

(g) Canon 409, § 1 rules that in the cathedral and collegiate 
churches the dignitaries who are bishops shall wear in choir the 
episcopal garb; all others must wear in choir the garb assigned in the 
document of erection of the chapter or conceded by Apostolic indult; 
otherwise they are to be considered absent from choir. A certain 
Archbishop explained that in his diocese in virtue of an immemorial 
custom Auxiliary Bishops do not wear the episcopal garb in choir but 
the choir garb, and further that this custom was also approved by the 
Capitular statutes. Now since this is opposed to the rule laid down 
in Canon 409, § 1 the Archbishop submitted the following questions 
to the Code Commission: 18

I. Does the vindicatory part of the law of Canon 409, § 1 “ other
wise they are to be considered absent from choir ” apply to both 
members of the precept, in such wise that not only the canons who do 
not wear in choir the garb assigned are to be regarded as absent from 
choir, but also Auxiliary Bishops who do not wear the episcopal garb? 
Answer: Yes.

II. Are Auxiliary Bishops in virtue of the Capitular statutes referred 
to above excused from wearing the episcopal garb in choir? Answer: 
No.

is Cf. commentary on this response in the Monitore Ecclesiastico, 1922, p. 227.
i*  Cf. article on this point in the Monitore Ecclesiastico, March, 1925, 

pp. 82-85.
is The Code Commission in turn sent them to the Sacred Congregation of the 

Council for decision, since there was question of the application of Canons, and not 
their interpretation.
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III. May Auxiliary Bishops, who, instead of the episcopal garb, 
wear in choir only the dress of the Chapter, appeal to the immemorial 
custom observed by the Chapter? Answer: Yes, in accordance with 
Canon 5, if the Ordinary judges that said immemorial custom cannot 
prudently be removed.

IV. Are Auxiliary Bishops permitted to wear the cappa over the 
rochet, with ermine in the winter, when they assist at choir, not in the 
choir chapel, but in the metropolitan church?

Answer: No; in other words, they must observe the decree of the 
Sacred Congregation of Rites (in Causa Mediolanen.), 16 March, 1883, 
I and II (n. 2706), or they should apply for an indult from the same 
Congregation.

These answers were given by the Cardinals assembled in plenary 
session on 13 June, 1925.

(h) The Sacred Congregation of Rites on 6 Nov., 1925, answered 
the following questions regarding Canon 1100.

Canon 1100 ordains that, except in the case of necessity, the sacred 
rites prescribed in the liturgical books approved by the Church, or by 
laudable and approved customs, shall be used in the celebration of 
marriage. Hence it is asked:

I. Is the Manuale Toletanum, which is used occasionally in the 
celebration of marriage and in the administration of the Holy 
Viaticum and Extreme Unction, binding in this territory (Archdiocese 
of Popayan) ?

II. And, if so, may the local Ordinaries abolish its use once and for 
all, to the end that in its stead the Roman Ritual from then on may 
be used by all?

Answer: It is expedient that the Roman Ritual be used, according 
to the Decrees n. 3654-, Carthaginien., 16 February, 1886, and n. 3792, 
IX, Strigonien., 30 August, 1892.

(i) Since Canon 811, § 2 rules that the priest who is to say Mass 
must not wear zuchetto and ring, unless he be a Cardinal, bishop, or 
abbot who has received the abbatial blessing, or unless he has an 
Apostolic indult which allows him the use of zuchetto and ring in the 
celebration of Mass, it is our opinion that an immemorial custom of 
wearing the ring during Mass is not sufficient for those canons who 
possess the privilege of wearing the ring outside of Mass. For in the 
case given they do not seem to enjoy the suffrage of Canon 5, which 
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says that immemorial customs and those observed for a century may 
be tolerated if the Ordinaries judge that they cannot prudently be 
abolished because of local circumstances and the personal peculiari
ties of the people; but on the contrary the rule of Canon 2 applies, 
which declares that liturgical laws retain their former status, except in 
so far as the Code expressly corrects these laws.

(j) The custom which existed in certain Chapters of allowing a 
longer absence than the three months’ vacation, because of a pilgrim
age to Loreto, Rome, St. James of Compostella, etc., is not upheld 
after the promulgation of the Code, since Canon 418 grants the three 
months’ vacation under the clause “ contrary custom is enndernnftd.” 
Such extension of time is upheld only when it is certainly evident that 
a privilege was granted to that effect or that the Capitular constitu
tions had approved of it in forma specifica, in so far as the Constitu
tions mention it.



CANON 6

Codex vigentem huc usque disciplinam plerumque retinet, licet oppor- 
tunas immutationes afferat. Itaque:

1. ° Leges quaelibet, sive universales sive particulares, praescriptis 
huius Codicis oppositae, abrogantur, nisi de particularibus legibus aliud 
expresse caveatur;

2. ° Canones qui ius vetus ex integro referunt, ex veteris iuris auctori
tate, atque ideo ex receptis apud probatos auctores interpretationibus, 
sunt aestimandi;

3. ° Canones qui ex parte tantum cum veteri iure congruunt, qua 
congruunt, ex iure antiquo aestimandi sunt; qua discrepant, sunt ex sua 
ipsorum sententia diiudicandi;

4. ° In dubio num aliquod canonum praescriptum cum veteri iure 
discrepet, a veteri iure non est recedendum;

5. ° Quod ad poenas attinet, quarum in Codice nulla fit mentio, spiri
tuales sint vel temporales, medicinales vel, ut vocant, vindicativae, latae 
vel ferendae sententiae, eae tanquam abrogatae habeantur;

6. ° Si qua ex ceteris disciplinaribus legibus, quae usque adhuc vigue
runt, nec explicite nec implicite in Codice contineatur, ea vim omnem 
amisisse dicenda est, nisi in probatis liturgicis libris reperiatur, aut lex 
sit iuris divini sive positivi sive naturalis.

The Code, for the most part, retains the discipline hitherto in force, 
even though it effects some opportune changes. Thus:

1. ° All laws, whether universal or particular, which are opposed to 
the provisions of this Code are abolished, unless some other provision 
is expressly made regarding certain particular laws;

2. ° Those Canons which re-state the old law without change, must 
be interpreted upon the authority of the old law, and therefore accord
ing to the interpretations already given by approved authors;

3. ° Those Canons which agree with the old law in part only, must 
be interpreted according to the old law in the part they agree with it, 
and according to the meaning of the words employed in the part they 
differ from it;

4. ° In case of doubt whether some provision of the Canons differs 
from the old law, the old law must be followed;

(498)
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5. ° Penalties not mentioned in the Code, whether spiritual or tem
poral, corrective (medicinales) or the so-called punitive penalties 
(vindicativae), whether incurred ipso jacto (latae sententiae), or after 
judicial sentence (ferendae sententiae), shall be regarded as abro
gated;

6. ° All former disciplinary laws which were in force until now, and 
are neither explicitly nor implicitly contained in the Code, shall be 
regarded as having lost all force, unless they are found in the approved 
liturgical books, or they are laws derived from the natural and the 
positive divine law.

The legislator now treats of the law of the Code. After Canon 5 
has abolished with some qualification the customs contrary to the 
Code, the present Canon contrasts the old written law with the new, 
since codification essentially implies a transition from old to new 
legislation. Its introductory clause establishes a general principle in 
this regard, namely: The Code, as a rule, retains the discipline hitherto 
in force, though it makes some opportune changes.

The Code is not new legislation as was the Code Napoleon,1 but it 
is a new systematization or codification of legislation in order to have 
“ all the laws of the Church hitherto published collected together and 
arranged in clear order ”.1 2

1 The Code NapoUon, the Civil Code of France, is the first and most important 
of the five codes of law prepared under the direction of Napoleon I (1803-1810).

2 Cf. the Arduum Sane Munus of Pope Pius X, 19 March, 1904.
a Cf. Codicis Juris Canonici Fontes.

In the Code have been assembled such former enactments as 
Constitutions, Decrees of Councils and the Sacred Congregations, 
Decretals, Acts of the Roman Pontiffs, etc.,3 but not those which were 
made for certain religious communities, as the Capuchins, the Jesuits, 
or for a particular diocese or moral person, nor even those which, 
though of a preceptive character, are none the less transitory ordi
nances rather than laws.

The Code brings together into one volume the above enactments and 
in a large measure replaces them with respect to their form, but not 
with respect to their substance. Consequently, after the Divine Law, 
the Code occupies the first place in the current legislation of the 
Church. It is the fountainhead of universal legislation, in such wise 
that the former discipline is no longer the immediate source of legal 
authority, but becomes a source of interpretation. Hence the Sacred 
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Congregation of Seminaries and Universities calls the Code the one 
authentic source of the present legislation.4

This, however, did not prevent the introduction of many changes, 
for it was necessary, as Pope Pius X stated in his Motu proprio 
Arduum Sane Munus, 11 to eliminate all obsolete laws and to add 
others better adapted to our own times ”; hence to the general principle 
stated above is added the clause: though the Code makes some • 
opportune changes.5

With this fundamental principle in mind, we shall now consider in 
detail each of the six numbers comprising Canon 6.

(1°) All laws, both universal and particular, which are opposed to 
the provisions of the Code are abolished, unless the Code explicitly 
rules otherwise in reference to certain particular laws.

Canon Law never witnessed such general abrogation: all laws which 
are opposed to the Code are abolished. Note, however, that particular 
laws, as a rule, are not abolished by the Code. Only those particular 
laws, and likewise general laws, are abolished that are at variance 
with the Code. It follows then that particular legislation enacted in 
Synods, in Provincial Councils for a certain region, province or diocese 
remains. And Bishops are empowered to enact laws for their own 
dioceses, over and above the established law. Indeed the Code itself 
at times advises this; for example, Canon 1345 declares that it is to be 
desired that in all churches and public oratories, where people assist 
at Holy Mass on Sundays and holydays of obligation, a short explana
tion of the holy Gospel or of some point of Christian doctrine be given 
to the people; if the local Ordinary has given orders concerning this 
matter, they must be obeyed, not only by the diocesan clergy but also 
by non-exempt and exempt religious, even in their own churches. The 
Code then has issued no law in this regard as is clear from the opening 
statement of the Canon “ It is to be desired ”, but it does state at the 
same time that a true law can be given by the Ordinary.

Herein, in our opinion, lies the reason for the. affirmative answer 
given by the Signatura Apostolica (in Causa Romana—Jurium), 23 
June, 1923. This question was submitted: Must clerics and lay 
persons approved as attorneys for the defense in ecclesiastical causes 
tried before the Roman Court, not excluding Consistorial attorneys,

* A. A. 8., IX, p. 439.
6Cf. our History of the Sources of Canon Law; also P. Gillet, De Relatione 

Codicis ad Disciplinam Anteriorem, in the Collectanea Mechliniensia, Fasc. TV, 1923 
pp. 433-485. 
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obtain approval from the various local Ordinaries, if they wish to 
practice law in the Diocesan Courts? Answer: Yes, they cannot 
practice without the approval of the Ordinary.

Concerning religious congregations, Canon 489 explicitly declares 
that the rules and particular constitutions of individual religious 
organizations which are not contrary to the Canons of the Code remain 
in force; those rules and constitutions which are opposed to the Canons 
of the Code are hereby abolished. Regarding this abrogation, or the 
emendation of the text of the Constitutions of any religious organiza
tion of Pontifical right, the Sacred Congregation of Religious by its 
Decree “Ad normam”, 26 June, 1918, ordered that all emendations 
must be submitted for examination to that Sacred Congregation.

It matters not whether the laws be universal (that is, in force every
where), or particular (that is, enacted for some particular place, 
diocese, province, nation, or even individuals), or whether they were 
established or approved by the supreme authority, or by a superior 
or inferior legislator. Under the law of the Decretals, for such 
abrogation to have effect it was required that the particular laws 
in question be mentioned explicitly. For on this point Pope Boniface 
VIII wrote: “Although it is known that the Roman Pontiff, who is 
thought to have encased in his bosom all laws, revokes by a later 
constitution an earlier one, even though he does not mention the same: 
nevertheless for the reason that he can probably be ignorant of the 
customs and statutes of particular places and of inferior legislators, 
(since particular laws are facts and remain facts), he does not intend 
to abrogate them, whilst these laws remain reasonable, by his issuance 
of a later constitution, unless such abrogation is expressly mentioned 
in the same

This law remains, as is seen from Canon 22, but it has no force 
with respect to the legislation contained in the Code, by reason of 
the concluding clause of Canon 6.

The Code, however, abrogates only opposing laws, not everything 
that is at variance with it, namely, that certain statute, general 
precept, or that “ regulation in accordance with reason promulgated 
by the head of a community for the sake of the common welfare ”.T

This only should be noted now: here are meant laws which have 
been properly promulgated, as also those which have become laws

6 Cap. I. in VI°, De Const. I, 2.
7 The nature of law will be discussed in the introduction to our commentary on 

Canon 8.
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through the subsequent approbation of the legislator. For example, 
Capitular statutes, according to Canon 410, § 2 and § 3, must be of 
the nature of laws, and consequently they are embraced by Canon 6.8 
The statutes of Confraternities and the rules of pious foundations 
may also be raised to the dignity of law.9

8 Cf. Monitore Ecclesiastico, 1919, p. 155.
» Cf. Canon 715, § 1.
10 Tondini, De Ecclesia Funerante ad normam novi Codicis, Forli, 1927; Ver- 

meeraeh-Creusen, Epitome Juris Can., Vol. II, n. 527, 1927.
11 Cf. Canon 1215, sqq.; also Apollinaris, 1928, p. 22, seq.

The above prescript admits of an exception: Unless the Code ex
plicitly rules otherwise in reference to certain particular laws. As we 
have seen, Canon 3 establishes a general exception in the matter of 
concordats of the Holy See with the various governments of the 
world; consequently the terms of those agreements are not abrogated, 
even though they be opposed to the provisions of the Code. Special 
exceptions are mentioned, each in its proper place.

(2°) Canon 6, no. 2 declares that those Canons which restate old 
law in its entirety must be interpreted in accordance with the old law, 
and hence the interpretations already given by approved authors are 
to be followed in the interpretation of these laws of the Code.

By “ the old law” the Code means all previous legislation, and 
decrees that those Canons which restate the old legislation without 
change must be interpreted upon the authority of the old law. In 
this case the authority of the old law does not cease but continues in 
force, and recourse must be had to it. Furthermore, those Canons 
which restate old law must be explained according to the interpreta
tions given by approved authors, that is, conformably to the former 
teaching and jurisprudence. However, we should never lose sight of 
the fact that the laws of the Code, be they old or new, receive their 
binding force directly and exclusively from the Code.

The first point to determine is whether or not the Canons contain 
old legislation; their wording must be carefully considered. Some 
hold, for example, that the Code retains the old axiom: “ Ubi tumulus, 
ibi funus ”, while others sponsor the opposite opinion, as Maroto, 
Tondini and Vermeersch-Creusen ;10 11 however it would seem that no 
official solution of the question has as yet been given.11 Another 
example is furnished by Canon 1127, which restates an old law in'its 
entirety, namely, in a doubtful matter the Pauline Privilege enjoys 
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the favor of the law. Since this principle is not new, it must be 
interpreted in accordance with former enactments, especially the in
structions and responses given by the Holy Office and the Sacred Con
gregation for the Propagation of the Faith.12

For the interpretation of Canons containing former laws, the works 
of approved authors can and should be consulted, that is, the writings 
of those jurists who have been used and quoted by the Sacred Con
gregations and Tribunals of the Roman Curia. Here we have another 
argument proving the need of knowing the old authors and their works 
on canon law, or the history of the sources of canonical legislation.

However, the Canons may restate the old law in part only. In this 
case the next number of Canon 6 is to be considered.

(3°) Those Canons which agree only in part with the old law must 
be interpreted according to the old law in the part in which they agree 
with it; in the parts in which they differ from it, they must be 
interpreted according to the meaning of the words employed.

Wherever Canons disagree with the old enactments, they are to be 
interpreted in a sense proper to themselves, namely, conformably to 
the rule of interpretation given in Canons 18 and 19. Then too it will 
prove helpful, though only after the method of interpretation pre
scribed by the Code has been tried, to consult the approved authors, 
especially those who have written on canon law since the promulga
tion of the Code. However, this discrepancy with the old law must be 
evident, for otherwise we shall fall into error. There must be no 
doubt about it. But what is to be done if the discrepancy is doubtful? 
Are we to follow the old or the new law? Cannon 6 gives the norm.

(4°) In case of doubt whether some provision of the Canons differs 
from the old law, the old law must be followed.

This norm is serviceable both as regards the old written and the 
old unwritten law or custom.

What kind of doubt is required? It must be positive doubt. 
Negative doubt fluctuates between two opposites. The mind is per
plexed because it has no reason either for affirming or denying. In 
practice this is equivalent to ignorance and therefore must be dis
regarded. Positive doubt exists where there is a well-founded reason 
for affirming now, and again denying, but the reasons more or less 
mutually destroy their initial force. Since the motives are nearly 
equal, both judgments of the mind may be called opinions.

12 Cf. Jus Pontificiumj 193-2, Ease. II, p. 114, seq.
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Wherever there is positive doubt, or indeed an opinion of a dis
crepancy between the new and the old law, no departure must be 
made from the old law, nor from the old teaching and jurisprudence.

The Roman Law had already wisely observed: “ In establishing new 
laws, there should be evidence of the benefit to be derived, before 
departing from a law which has long since been proved just ”.13 The 
same thought is found in this passage regarding inofficious testaments: 
“ For it should not be believed that the Roman Prince, who safeguards 
all laws, intended by such statement to overthrow all testamentary 
observance which was thought out and devised with much care ”.14

io Ulpian in the Digest, fr. 2, D. I, 4.
i<L. Si quando, C. de inoffic. testam., (tit. XXVIII).
is St. Thomas, I, H, q. 97, a. 2.
i«Cf. the "Apollinaris0, 1932, p. 54, seq.
it Prummer, Theol. Moral., II, n. 277.

Correction of the law is something essentially odious. The truth of 
this statement is also manifest from the meaning of Canon 23, which 
declares that in case of doubt whether the former law has been revoked, 
the repeal of the law is not to be presumed. Therefore, departure from 
the old law is not permitted, unless there is evidence of correction. 
St. Thomas gives this reason; “ When a law is changed, the binding 
power of the law is diminished, in so far as custom is abolished. 
Wherefore human law should never be changed, unless, in some way 
or other, the common weal be compensated according to the extent of 
the harm done in this respect ”.15

The eminent moralist, C. Damen, illustrates this point by numerous 
examples in his commentary on Canon 6, n. 4 and Canon 23.10

1. Prior to the reply of the Code Commission, February 17, 1930, 
the meaning of the term “ moneantur ” in Canon 1513, § 2, regarding 
last wills and testaments, was in dispute. Priimmer1T held that prob
ably it imposed no obligation; others were of opinion that, since it was 
doubtful, no departure should be made from the commonly accepted 
pre-Code teaching, and consequently that the term “ moneantur ” con
veyed not an exhortation but a precept. The Code Commission re
solved the doubt in this latter sense.

2. Although some regard as solidly probable the conclusion based on 
Canon 1312, § 2 taken with Canon 89, that the coercive power (potestas 
dominativa) of annulling vows directly is extended so as to include 
vows which children under twenty-one years of age make after the 
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age of puberty, nevertheless, since the contrary opinion is also at least 
solidly probable, not by virtue of Canon 6, n. 4, for that would be 
begging the question, but because of reasons drawn from the very 
matter concerned, no departure should be made from the commonly 
accepted pre-Code opinion which denied such power.

3. Some doubt whether or not since the Code, the formalities of the 
civil law are required for the validity of donations made directly in 
favor of religion or charity. Since the matter is doubtful, the old law 
must be upheld.

4. One might doubt whether under the new law the principal meal  
is to be taken only about midday, or that it may be taken even earlier, 
since the Code (Canon 1251) does not definitely specify any hour, nor 
by permitting a small amount of food in the morning and in the 
evening and the interchanging of the evening with the midday meal, 
does it necessarily and evidently exclude that the midday meal may be 
started before noon, morally considered. While such doubt exists, one 
must follow the old law, according to which the observance of the 
hour of the principal meal pertains at least to the integrity of the law.

*

5. Under the old law irregularity did not cease with the death 
of non-Catholic parents; however it can be doubted whether or not 
the simple impediment which now exists for the children of non
Catholics ceases with the death of their parents, since simple impedi
ments cease when their cause ceases. As long as this doubt remains, 
it would seem that the old law must be upheld.18

Canon 6, n. 5 declares that all former penalties not mentioned in the 
Code are abolished; this rule covers all classes of penalties, spiritual 
and temporal, corrective (medicinales) or punitive (vindicativae), 
those incurred ipso facto (latae sententiae) or after the sentence of 
the ecclesiastical judge (ferendae sententiae).

A new abrogation is here decreed, far more extensive in its effects 
than that of the first number of Canon 6, since all penalties of what
ever kind are abolished, spiritual, temporal, corrective and punitive.18

is Others, however, regard it as certain that the prescript of this Canon disagrees 
with the old law. Cf. Voltas, Commentarium pro Religiosis, 1922, p. 100, seq.

io A censure is a penalty by which a baptised person who is delinquent and 
obstinate is deprived of some spiritual goods or of temporal goods annexed to the 
spiritual, until he recedes from his obstinacy and is absolved (Canon 2241). 
Vindicative penalties are those which tend directly towards the expiation of an 
offense so that their remission does not depend on the cessation of the contumacy 
of the offender (Canon 2286). The vindicative penalties which may be inflicted 
on all the faithful (i. e. both clerics and lay persons), according to the gravity 
of their offenses, are enumerated in Canons 2291 and 2298.
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Wherever there is positive doubt, or indeed an opinion of a dis
crepancy between the new and the old law, no departure must be 
made from the old law, nor from the old teaching and jurisprudence.

The Roman Law had already wisely observed: “ In establishing new 
laws, there should be evidence of the benefit to be derived, before 
departing from a law which has long since been proved just ”.18 The 
same thought is found in this passage regarding inofficious testaments: 
u For it should not be believed that the Roman Prince, who safeguards 
all laws, intended by such statement to overthrow all testamentary 
observance which was thought out and devised with much care

Correction of the law is something essentially odious. The truth of 
this statement is also manifest from the meaning of Canon 23, which 
declares that in case of doubt whether the former law has been revoked, 
the repeal of the law is not to be presumed. Therefore, departure from 
the old law is not permitted, unless there is evidence of correction. 
St. Thomas gives this reason: “When a law is changed, the binding 
power of the law is diminished, in so far as custom is abolished. 
Wherefore human law should never be changed, unless, in some way 
or other, the common weal be compensated according to the extent of 
the harm done in this respect ”.15

The eminent moralist, C. Damen, illustrates this point by numerous 
examples in his commentary on Canon 6, n. 4 and Canon 23.16

1. Prior to the reply of the Code Commission, February 17, 1930, 
the meaning of the term “ moneantur ” in Canon 1513, § 2, regarding 
last wills and testaments, was in dispute. Priimmer  held that prob
ably it imposed no obligation; others were of opinion that, since it was 
doubtful, no departure should be made from the commonly accepted 
pre-Code teaching, and consequently that the term “ moneantur ” con
veyed not an exhortation but a precept. The Code Commission re
solved the doubt in this latter sense.

17

2. Although some regard as solidly probable the conclusion based on 
Canon 1312, § 2 taken with Canon 89, that the coercive power (potestas 
dominativa) of annulling vows directly is extended so as to include 
vows which children under twenty-one years of age make after the

is Ulpian in the Digest, fr. 2, D. I, 4.
i*L.  Si quando, C. de inoffic. testam., (tit. XXVIII).
is St. Thomas, I, II, q. 97, a. 2.
ieCf. the “Apollinaris”, 1932, p. 54, seq.
irPrummer, Theol. Moral., II, n. 277.
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age of puberty, nevertheless, since the contrary opinion is also at least 
solidly probable, not by virtue of Canon 6, n. 4, for that would be 
begging the question, but because of reasons drawn from the very 
matter concerned, no departure should be made from the commonly 
accepted pre-Code opinion which denied such power.

3. Some doubt whether or not since the Code, the formalities of the 
civil law are required for the validity of donations made directly in 
favor of religion or charity. Since the matter is doubtful, the old law 
must be upheld.

4. One might doubt whether under the new law the principal meal  
is to be taken only about midday, or that it may be taken even earlier, 
since the Code (Canon 1251) does not definitely specify any hour, nor 
by permitting a small amount of food in the morning and in the 
evening and the interchanging of the evening with the midday meal, 
does it necessarily and evidently exclude that the midday meal may be 
started before noon, morally considered. While such doubt exists, one 
must follow the old law, according to which the observance of the 
hour of the principal meal pertains at least to the integrity of the law.

*

5. Under the old law irregularity did not cease with the death 
of non-Catholic parents; however it can be doubted whether or not 
the simple impediment which now exists for the children of non
Catholics ceases with the death of their parents, since simple impedi
ments cease when their cause ceases. As long as this doubt remains, 
it would seem that the old law must be upheld.18

Canon 6, n. 5 declares that all former penalties not mentioned in the 
Code are abolished; this rule covers all classes of penalties, spiritual 
and temporal, corrective (medicinales) or punitive (vindicativae), 
those incurred ipso facto (latae sententiae) or after the sentence of 
the ecclesiastical judge (ferendae sententiae).

A new abrogation is here decreed, far more extensive in its effects 
than that of the first number of Canon 6, since all penalties of what
ever kind are abolished, spiritual, temporal, corrective and punitive.19

18 Others, however, regard it as certain that the prescript of this Canon disagrees 
with the old law. Cf. Voltas, Commentarium pro Religiosis, 1922, p. 100, seq.

io A censure is a penalty by which a baptised person who is delinquent and 
obstinate is deprived of some spiritual goods ot of temporal goods annexed to the 
spiritual, until he recedes from his obstinacy and is absolved (Canon 2241). 
Vindicative penalties are those which tend directly towards the expiation of an 
offense so that their remission does not depend on the cessation of the contumacy 
of the offender (Canon 2286). The vindicative penalties which may be inflicted 
on all the faithful (i. e. both clerics and lay persons), according to the gravity 
of their offenses, are enumerated in Canons 2291 and 2298.
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Not only are all penalties contrary to the Code abolished, but also all 
former penalties of which there is no mention in the Code. Conse
quently, if the Code is silent with respect to a certain penalty this fact 
argues its abrogation, and it must be regarded as abolished, even 
though it would appear to be implicitly contained in a certain canon.

An innovation is here introduced. The legislator decrees the abroga
tion of all penalties not mentioned by him. This clause finds special 
application in Book V of the Code, particularly Part III, “ Penalties 
for the Individual Offenses ”.20

20 Cf. Pistocehi, I Canoni Poenali del Codice Eccl. Esposti e Commentati, 1925.
21 Canon 2195, § 1.

To estimate properly the extent of the foregoing abrogation, we 
must bear in mind that the Code does not refer to every possible 
discipline, but to that discipline which is common to all in the Church. 
In other words the Code in this particular instance refers to the body 
of laws established and promulgated by the Apostolic See for the 
government of the universal Church. Hence the declaration made by 
Pope Pius IX under the old law, when the “ censurae latae sententiae ” 
were collected in the Constitution Apostolicae Sedis, October 12, 1869, 
is serviceable here: namely, that all penal laws, including those also 
which were established by the supreme authority of the Church, 
“ whether for the internal government of any religious order or in
stitute, as also for any community, congregation, association, holy 
places of whatever kind; all these remain intact, and continue in force”

One may conclude then from the meaning of Canon 6, n. 5 that the 
Code has approved the frequently quoted adage “nullum crimen, 
nulla poena sine lege” In canon law the*  term “ offense ” implies an 
external and morally imputable violation of a law, to which at least 
ah indeterminate canonical sanction is attached.21 This canonical 
sanction is the penalty. However, it must be noted that this does not 
prevent an ecclesiastical superior from punishing disturbers of the 
public order, even though no corresponding penalty has been de
termined by law. By reason of the perfect power he enjoys, the 
ecclesiastical superior has every right and at times the duty to do so. 
In this matter the Code has made a certain exception to the general 
rule. It is really not an exception, but it can be called one. It is an 
exception after a fashion, and consequently it must be used with 
prudence. This exception is established in Canon 2222, § 1, which 
rules that even though there is no penalty attached to a law, the 
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legitimate superior may, nevertheless, even without previous threat 
thereof, punish its transgression with some just penalty, if the scandal 
given or the special gravity of the violation demand it,’ otherwise, the 
delinquent may not be punished unless he has first been admonished 
and threatened with a penalty latae sententiae in case of transgression, 
and nevertheless violates the same law. However, the Code by this 
enactment decrees in some fashion a sanction or penalty for those 
violations of the law therein referred to; consequently the prescript of 
this Canon should be styled an exception only in an extended sense, 
as is evident from its opening words: “Even though there is no 
penalty attached to a law”; but from the words which follow, as 
indeed from the whole Canon, we have a verification of that juridic 
aphorism, “ nulla poena sine lege.”

Lastly, number 6 of this Canon prescribes that all other disciplinary 
laws of the old law which were in force until now, and which are 
neither explicitly nor implicitly contained in the Code, have lost all 
force of law, with the exception of the laws contained in the approved 
liturgical books and laws derived from the natural and the positive 
divine law. Another sweeping abrogation of pre-Code legislation! 
Not only the old disciplinary laws, whether universal or particular, 
which are opposed to the Code; not only penal laws which are omitted, 
are abrogated, but also those universal laws which exist outside 
the legislation promulgated in the Code, namely, those other discipli
nary laws which are not explicitly found in the Code. Note that only 
laws of universal application, not particular laws, are affected by this 
abrogation, for Canon 6, n. 6 does not mention particular laws. The 
Code calls them laws, “ which were in force until now ”, that is, the 
written laws enacted by the Church, and which obtained their legal 
force from the supreme ecclesiastical authority.

Laws are said to be implicitly contained in the Code, when from the 
prescript of one or several Canons they are deduced as a necessary 
conclusion therefrom, or without which the force of the Canons cannot 
be accounted for. Laws contained implicitly in the Code are not, in 
our opinion, the provisions spoken of in Canon 20, for these are subsi
diaries, not formal and express laws, but they are, according to 
Noval,22 “ those laws only which are directly deducible from the Code, 
because they are included in the law therein expressed, as the con
clusion in the premise, the species in the genus, or as the part is con

22 Novo], Codificationis Juris Canonici Recensio, p. 47.
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tained in the whole, or that which is less is contained in that which is 
greater.” For example, the Instructions of the Holy See regarding 
the method to be followed by those religious who go about seeking 
alms are considered by some to be laws implicitly embodied in the 
prescript of Canon 624,23 while others hold that they are explicitly 
embedded therein.

Such laws must be regarded as having been deliberately omitted and 
purposely discarded by the legislator; hence they have lost all their 
force through the promulgation of the Code, with two exceptions:

(1°) Unless they are found in approved liturgical books; this 
clause must be interpreted conformably to Canon 2 and its related 
commentary.

(2°) Or laws derived from the divine law, be it positive or natural: 
namely, if there be question of the law supematurally enacted by 
God;24 the positive, or that established by the free will of God; the 
natural, or that which proceeds from the nature of man and is known 
through reason, for “ the natural law is nothing else than the partici
pation of the eternal law in the rational creature ”.25

(a) Are the prescriptions of the 
Decree Decorem Domus Dei of 

Practical Decisions of Cases the Sacred Congregation of the 
Council still in force?

Answer: Yes (Commission, Oct. 16, 1919)..
This response is based on the general principle enunciated in the 

beginning of Canon 6 under No. 1. For this particular diocesan law 
in its eight articles is not opposed to the legislation of the Code.

(b) I. Are the particular dispositions of the Plenary Council of 
Baltimore regarding the right of appointing the diocesan administrator, 
sede vacante, still in force; or are they abrogated by the Code? II. 
And if a negative answer is given to the first part must the prescrip
tion of Canon 427 be observed?

Answer: I. They are no longer in force; they are abrogated by the 
Code. II. Yes, Canon 427 must be observed in this sense: Since 
special circumstances at present prevent the application of Canon 427 
in that territory the Sacred Consistorial Congregation shall give suit
able instructions to be adhered to temporarily, depriving the Bishops

28 Cf. Vermeersch, Summa Juris, 5.
2< Cf. Canon 1323.
25 St. Thomas I, II, q. 91, a. ?.
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of all right to appoint an administrator of the diocese, in case of 
death. Canon 427 declares: The body of diocesan consultors takes 
the place of the Cathedral Chapter as the council of the Bishop. 
Wherefore, whatever part in the government of the diocese the Canons 
give the Cathedral Chapter during the reign of the Bishop, during the 
time that the exercise of his jurisdiction is impeded, or during the 
vacancy of the bishopric, is also assigned to the body of consultors.

The Second Plenary Council of Baltimore (canons 96 and 97) had 
decreed: Every Bishop may communicate to worthy priests the 
faculties which he has received from the Holy See; and especially at 
the time of his death, that while the see is vacant there may be some 
one to take the place of the deceased Bishop, until the Holy See shall 
be notified of the vacancy and shall provide otherwise. If on the 
death of the Archbishop or the Bishop, there be no one to whom the 
aforesaid faculties had been properly communicated, or the diocese 
become vacant in any other way than by the death of its Bishop, the 
Metropolitan, or on his failing to do so, as also when the Metropolitan 
See itself falls vacant,-the senior Suffragan shall designate a worthy 
ecclesiastic to rule over the diocese until such time as the appointment 
will have been confirmed or changed by the Holy See.

Doubt arose because of the Holy See’s approbation of the Council 
of Baltimore, and the exception contained in Canon 431, § 1, which 
declares that in case of vacancy the government of the diocese de
volves on the Cathedral Chapter (or on the diocesan consultors in 
dioceses where there are no Chapters), unless there is an Apostolic 
Administrator or the Holy See has otherwise provided. However, 
despite the above, the Code Commission answered that these particular 
prescriptions of the Council of Baltimore are abrogated, as being 
contrary to the Code, that is, opposed to the law of Canon 427, since 
Canon 6, n. 1 embraces all contrary particular laws (A.A.S., 1919, 
p. 75).

(c) Are Holy days of Obligation, which are kept in a certain country 
or diocese because of particular laws, ancient custom or some special 
concession made by the Holy See, but which are not among the holy- 
days prescribed in Canon 1247, abolished by the Code in so far as the 
duty of hearing Mass and abstaining from servile work is concerned?

Answer: Yes, so that the faithful are no longer obliged to hear Mass 
and to abstain from servile work on those days (A.A.S., 1918, p. 170).

The legislator wills that we adhere to the new law in so far forth as 
holydays additional to it are concerned, but not conversely; i.e.t the 
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reduction of holydays made in any locality prior to the Code still 
obtains. For example, the holydays of obligation in the United States 
were reduced, at the request of the Fathers of the Third Plenary 
Council of Baltimore, to six days: Christmas, the Circumcision, the 
Ascension, the Immaculate Conception, the Assumption, and All Saints. 
Besides Sundays, then, only six of the ten holydays given in Canon 
1247 are observed in the United States, while only eight are kept in 
England, according to the Third Westminster Council. But it should 
be carefully noted that this local legislation is not at variance with the 
Code, since the same Canon 1247, § 3 enacts that if any of the above- 
mentioned feasts have been legitimately abolished or transferred in 
some country, no change may be made without consulting the Holy See.

(d) Does Canon 824, § 2 abolish the Decree of the Sacred Congre
gation of the Council, October 15, 1915, whereby it was forbidden to 
receive remuneration, even for extrinsic labor or inconvenience, for 
the celebration of the second or the third Mass on All Souls’ Day?  
Answer: The Decree is abolished (13 December, 1923; A.A.S., 1924, 
p. 116).

25

A careful distinction then should be made between a Mass stipend 
strictly so-called and remuneration for extrinsic labor and inconveni
ence, since such remuneration may be accepted by a priest celebrating 
two Masses. We may also add that the priest who has the faculty to 
binate may satisfy an obligation arising from charity or fealty by the 
celebration of the second Mass, even though said obligation results 
from a vow, or Superior’s precept, but not an obligation arising from 
justice.

(e) The Constitution Pascendi Dominici Gregis and the Motu- 
proprio Sacrorum Antistitum are not mentioned in the Code. Are 
they abrogated? Answer: The precepts of the Holy See regarding 
Modernism contained in the aforementioned documents are not 
abolished, but they remain in force until the Holy See declares other
wise. They were not incorporated into the Code because of their 
temporary and transitory character (Sacred Congregation of the Holy 
Office, 22 March, 1918; A.A.S., X, p. 136).

(f) The Sacred Congregation of the Council declared, 19 February, 
1921, that the Bishop, notwithstanding a Provincial law to the 
contrary, cannot forbid the sending of manual stipends to priests of

20These enactments given on October 15, 1915 are cited in the Code’s footnote 
to Canon 824. 
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other dioceses, but he can forbid it in the case of stipends of founda
tion Masses, stipends ad instar manualium and stipends given in view 
of pious causes, because all such (stipends) adhere to the places, and 
the bishop has control over the sacred places and ecclesiastical institu
tions of his diocese. In discussing this question the Sacred Congre
gation laid down the general principle that whenever the common law 
explicitly and unquestionably permits something, the bishop cannot 
forbid it, unless the law has clearly given him such powers (A.2I.S., 
XIII, p. 228. Cf. Canon 838).

Canon 826 defines manual, ad instar manualium and foundation 
stipends.

(g) What of special diocesan or synodal prescriptions with respect 
to permitting an extern priest to say Mass, with relation to Canon 6?

If such prescriptions are contrary to Canon 804, §§ 1-2, they must 
be considered abrogated in virtue of Canon 6, n. 1. It is true that 
Canon 804, n. 3, prescribes that the special regulations made by the 
local Ordinary on this matter, in so far as they are not contrary to the 
regulations laid down in this Canon, must be observed by all, even by 
the exempt religious, but as n. 3 states “ without prejudice to the 
prescriptions of this Canon.”

In this Canon the principle “ nemo malus nisi probetur ” prevails.27 
Surely this principle which states that no one is bad until proved so 
is applicable to the priest, by reason of his calling and ministry, and 
the spiritual good which follows from the celebration of Holy Mass.

27 c. 3. X, T, 22.

Regulations ordering an extern priest to notify the local Curia of 
his presence in the diocese or to present to the Curia authentic and 
still valid letters of recommendation (commonly called “celebret”), 
within a certain period of time, are not at variance with the Code and 
must be faithfully observed.

It should be noted, however, that very special circumstances could 
have induced a legislator to establish a diocesan law contrary to the 
aforementioned Canon 804, § § 1-2. But in such case there is need 
of explicit derogation on the part of the Holy See. For example, a 
certain diocesan regulation was given at Rome by the Cardinal Vicar 
on 17 December, 1924, containing such derogation: “ In nome pertanto 
e con Fautorita del S. Padre, derogando anche se fosse necessario alle 
generali canoniche dispozioni in proposito, ordiniamo, etc.”
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(h) The Bishop of Ratisbon submitted this question to the Congre
gation of the Council: Is the decision of the Sacred Congregation of 
the Council (in the “ Causa Wratislavien., Irregularitatis ”) under date 
of 9 August, 1890, now binding in the case presented? The Congre
gation answered in the affirmative (10 February, 1923; A.A.S., 1923, 
p. 154).

In 1890 the Congregation of the Council had declared that irregu
larity ex infamia juris was incurred by those who engaged in duelling, 
or as the term was, “ measured swords,” after the fashion of many 
students in German universities, in which contests the duellists armed 
with rapiers strive only to inflict a scar on the face of the adversary, 
with no intention of killing or mutilating, and even though they are 
not engaged in to avenge injury or vindicate honor, but rather as a 
form of recreation. The punishment was also extended to those who 
acted as seconds at such contests.

After the promulgation of the Code, there was considerable differ
ence of opinion on the question, owing to the fact that some authors 
(e.g., Vermeersch) doubted that such duelling came under the terms 
of Canon 2351, for the reason that a strict interpretation is to be given 
penal laws. Moreover, this opinion created doubt as to the reserva
tion of the censure, in view of Canon 2245, § 4, which rules that a 
censure latae sententiae is not reserved, unless this is explicitly stated 
in the law or precept, and in case of a doubt in law or in fact the 
reservation does not take effect. Hence the Bishop of Ratisbon sub
mitted the question as one of practical importance, especially in the 
event that any of the aforesaid students presented themselves for 
Orders.

The Congregation returned an affirmative answer, basing its reply 
on Canon 6, n. 2, since Canon 2351 restates the old law in its entirety, 
and hence must be adjudicated “ upon the authority of the old law,” 
namely, the decision of the Congregation of the Council, 9 August 
1890.28

The question regarding these students’ duels, called 11 Mensuren,” 
was again submitted to the Congregation. It was asked: Do the 
decisions of the Sacred Congregation of the Council given in 1890 and 
1923, whereby the contests between students in German universities 
ealled Bestimmungsmensuren are subject to ecclesiastical punishments, 
refer only to that duelling which involves danger of a serious wound,

m This is cited in the footnote under Canon 2351.
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as is the opinion of some Catholic authors, or do they also embrace 
that duelling which ordinarily would cause only slight bodily injury? 
The Congregation answered the first part of the question in the nega
tive, and the second part in the affirmative. Accordingly, the Con
gregation does not admit any distinction, but absolutely forbids the 
“ Mensuren ” under penalties of Canon Law against duels (June 20, 
1925; A.A.S., XVIII, 132-138).

The reason is set forth in the solution of the question in the Acta 
Ap. Sedis, as quoted above: “ The contests in question favor the 
practice of duelling; they may, in fact, be described as a proximate 
preparation for it; though they involve no danger of serious wounding, 
they involve scandal and are injurious to good morals ”

(i) We. consider abrogated by virtue of Canon 6, n. 6, the Con
stitution of Pope Urban VIII (12 December, 1634, and subsequently 
approved by Pope Benedict XIV), which granted Bishops residing on 
this side of the mountains or sea four months, and seven months for 
those on the other side, for making their ad limina visit. We regard 
this Constitution as a law and not a privilege.

We conclude our commentary on Canon 6 with a comparison between 
the pre-Code written law and the law of the Code. All former laws 
can be reduced to the following twelve classes:20

Before the Code

(1) Laws that manifest or de
clare the Natural and Posi
tive Divine Law.

(2) Laws regarding Concordats.

(3) Laws against abolishing 
acquired rights.

(4) Liturgical laws.

(5) Laws whereby the Holy See 
granted privileges and in- 
dults to certain individuals.

(6) Penal laws.

After the Code

(1) They still obtain and remain 
intact (Canon 6, n. 6).

(2) They are not affected by the 
Code (Canon 3).

(3) (Canon 4).

(4) They retain their force, un
less the Code provides other
wise (Canon 2).

(5) (Canon 4).

(6) They are abrogated if not 
mentioned by the Code 
(Canon 6, n. 5).

2» Cf. Noval, o. c., p. 44.
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(7) Common laws affecting all 
the faithful (excluding those 
considered in the six fore
going classes) which have 
certainly not been changed 
by the Code.

(8) Common laws (understood 
in the above sense) about 
which there is some doubt 
as to a change by the Code.

(9) Laws entirely or in part re
stated in the Code.

(10) Laws implicitly contained in 
the Code.

(11) Laws neither explicitly nor 
implicitly contained in the 
Code.

(12) Common laws affecting in
dividuals (understood in the 
abovementioned sense).

(7) They are abolished abso
lutely (Canon 6, n. 1).

(8) They continue in force 
(Canon 6, n. 4).

(9) They continue in force 
(Canon 6, nn. 2-3).

(10) (Canon 6, n. 6).

(11) They are abolished abso
lutely (Canon 6, n. 6).

(12) They are abrogated when 
opposed to the provisions of 
the Code (Canon 6, n. 1).



CANON 7

Nomine Sedis Apostolicae vel Sanctae Sedis in hoc Codice veniunt non 
solum Romanus Pontifex, sed etiam, nisi ex rei natura vel sermonis con
textu aliud appareat, Congregationes, Tribunalia, Officia, per quae idem 
Romanus Pontifex negotia Ecclesiae universae expedire solet.

By the term “ Apostolic See ” or “ Holy See ”, wherever it occurs in 
the Code, is meant not only the Roman Pontiff, but also, unless a 
different meaning follows from the nature of the matter or the context, 
the Sacred Congregations and the Roman Tribunals and Offices through 
which the Roman Pontiff is wont to transact the affairs of the Uni
versal Church.

Frequently in the Code there is mention of the Apostolic See, of the 
Holy See. Hence in the very beginning of the Code is given the official 
interpretation or meaning of these terms. However, the complete 
commentary on the present Canon is contained in our explanation of 
the Apostolic See and the Dicasteries of the Roman Curia; hence we 
refer the reader to our History of the Sources of Canon Law. More
over, Chapter IV of Book II of the Code1 treats of the Roman Curia, 
and each of the Sacred Congregations, Roman Tribunals and Offices. 
We add that, though the term “ Apostolic See ” or “ Holy See ” does 
mean indeed the Roman Pontiff or the ‘Supreme Pontiff, the term 
Roman Curia usually did not under the old law, nor does it at the 
present time, signify the Roman Pontiff. By the term “ Roman Curia ” 
are understood the Sacred Congregations, Tribunals and Offices which 
the Roman Pontiff uses to aid him in the government of the universal 
Church (Canon 242); hence the saying: “ Wherever the Pope is, there 
is his Curia.”

Here it should be noted carefully that Canon 7 rules that by the 
term “ Holy See ”, when employed in the Code, are meant the Sacred 
Congregations, the Roman Tribunals and Offices and not those other 
associations of ecclesiastics, scholars, institutes and colleges which 
bear the honorary title of “ Pontifical ”; nor those very special Com
missions established to transact certain affairs. For through these 
the Pope is not wont to carry bn the affairs of the Universal Church. 
They are concerned only with commissioned affairs.

1 Canons 242-264.
(515)
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Two outstanding names here merit mention: Popes Sixtus V and 
Pius X. The former, by his Constitution Immensa, 22 January, 
1587, established fifteen Congregations and put the Roman Congrega
tions on a basis which has practically been retained to this day, with 
some modifications as to the number of these Congregations and their 
various duties. Pope Pius X, by his Constitution Sapienti Consilio, 
29 June, 1908, effected an excellent reorganization of the Roman Curia, 
and detailed the rules and regulations whereby its various branches 
are governed. It is worth while to give here the opening words of 
that Constitution:

“ With wise design the Pontiff Sixtus V, of holy memory, following 
in the footsteps of his predecessors and perfecting what had been 
begun by them, decided to increase the number and define the limits 
of the sacred bodies of Cardinals, or the Roman Congregations, some 
of which had been already instituted for the transaction of certain 
matters. He, therefore, by the Apostolic Letter beginning with the 
word 1 Immensa ’, of January 22, 1587, established fifteen of these 
Congregations, that4 dividing among them and the other offices of the 
Roman Curia the immense weight of the cares and the affairs habitu
ally brought before the Holy See, it might be no longer necessary to 
treat of and deliberate upon so many things in Consistory, and at the 
same time that controversies might be more diligently gone into and 
a more speedy and easier solution be given to the business of those 
who apply to the Supreme Pontiff from all sides in the interests of 
religion and devotion, to seek justice, to ask favors, or for other 
reasons.”2

The concluding words of the above quotation state the purpose of 
institution: The Congregations, Tribunals and Offices of the Roman 
Curia were instituted to function in the name of the Roman Pontiff, 
as his “ longamanus ”, and whatever they do must be rightly con
sidered as done by the Roman Pontiff himself, in the sense already 
explained.9

What is here officially enacted in Canon 7, namely, that by the 
term " Apostolic See ” or “ Holy See ” are understood not only the 
Roman Pontiff but also the Sacred Congregations, etc., had previously 
been declared under the old law, which is cited in the footnote to 
Canon 7:4

2 The translation is taken from Hilling, Procedure at the Boman Curia, p. 349, seq.
«Vide our Introduction, p. 77.
« The dubium was submitted and answered in the following manner: “Utrum
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The rule of Canon 7 holds unless a different meaning follows from 
the nature of the case or the context, since there are instances when the 
term a Apostolic See ” or “ Holy See ” must be understood as meaning 
the Roman Pontiff alone, either because of the importance of the 
matter involved or because certain cases are by law 5 or in themselves 
reserved exclusively to the Roman Pontiff. The same is true when
ever a different meaning follows from the context.

Wherefore acts emanating directly from the Roman Pontiff may 
differ from those issued by the Dicasteries of the Roman Curia. A 
very recent example of this is furnished by the Declaration made by 
the Acta Apostolicae SedisG concerning the condemnation of the 
periodical, L’Action Fran^aise:

“ When His Holiness, 24 February, 1927, received in audience His 
Eminence, Cardinal Louis E. Dubois, Archbishop of Paris, His Holi
ness, at the Cardinal’s instance, made the following declaration regard
ing the proscribing of the periodical, L’Action Fran^aise:

1. As the Supreme Pontiff himself placed the abovementioned 
periodical on the Index of Forbidden Books, he alone is empowered 
to lift said prohibition and ban.

2. However, his Holiness, out of his good will towards and particular 
confidence in the Bishops of France, accords them the power to allow, 
indeed, but rarely and only for serious reasons, the faithful of their 
respective jurisdictions to read the periodical, LfAction Franfaise.

3. But those rescripts allowing the reading of forbidden books or 
periodicals, which in a general way have already been obtained, or 
which will be obtained in future, give no permission to read the afore
said periodical, which His Holiness has personally proscribed in this 
solemn manner.”

The above declaration shows how condemnations decreed by the 
Roman Dicasteries differ from those emanating personally from the 
Roman Pontiff.

per acta a S. Sede profecta designentur tantum acta quae immediate a Summo 
Pontifice proficiscuntur, an etiam quae mediate a SS. RR. Congregationibus pro
veniunt? Resp: Negative ad primam partem; affirmative ad secundam.” Decision 
of the Holy Office, 13 Januarv, 1892 (cf. Collect. S. Congreg. de Prop. Fide*  
n. 1777).

•’’For example, in Canon 100, § 1, which declares that the Catholic Church ^and 
the Apostolic See have the nature of a legal person by Divine ordinance.

*A. A. 8., 1927, p. 185.



TITLE I OF THE CODE

ECCLESIASTICAL LAWS

(CANONS 8-24)

Introduction

Properly to introduce this first title it will be necessary to give not 
merely a general notion of law but a formal treatise, after the fashion 
of canonists, philosophers and moralists, on five fundamental aspects 
of it. These are: (1) The nature of law (that is, its definition and 
elements; its authorship and promulgation); (2) The subject of law; 
(3) The obligation of law; (4) The interpretation of law; (5) The 
cessation of law. However, since Canons 8 and 9 treat of the pro
mulgation of law, Canons 12, 13, 14 and 15 of its subject, Canons 17, 
18, 19 and 20 of its interpretation, Canons 21, 22 and 23 of the cessa
tion of law, it will suffice to treat here of the remaining questions by 
dividing the whole matter into two chapters: I. The nature of law; 
II. The obligation of law. The works of practically all Canonists and 
Moralists have treatises dealing with laws, as Fagnani, Schmalzgrueber, 
Barbosa, Gonzalez, Pirhihg, Reiffenstuel, Devoti; St. Thomas (I, II, 
q. 90-108) and his commentators, as Billuart, St. Alphonsus, D’Anni
bale and Ballerini-Palmieri. The following, however, have written 
special works on the subject: Suarez, Tractatus de Legibus ac Deo 
Legislatore, 1613; Pirhing, De Jure Scripto et Non Scripto, 1644; 
Bouix, De Principiis Juris Canonici, 1862; Van den Berghe, Tractatus 
de Legibus, 1904; and various commentators on the first Book of the 
Code.

(519)



Chapter I

THE NATURE OF LAW

1. Definition and elements of law

1. Law in its etymological meaning admits of various definitions. 
Some derive it from the Latin legendo, for the reason that it was 
customary among the ancients, particularly the Greeks and Romans, 
to have their laws written on public tablets and columns, to the end 
that those subject to the laws might read what was prescribed or 
forbidden;  or again, because Lex is “ that which is written ”, as dis
tinguished from custom, from conduct. According to others the word 
lex comes from the Latin eligendo.2 Still others, after St. Thomas, 
are of opinion that it is derived from the Latin ligando, from the fact 
that men are bound (ligare) by laws, that is, are obliged to do or to 
omit something.3

1

2. Considering law in its juridical signification, the Angelic Doctor’s 
definition is preferable to all others because it excels in setting forth 
the exact nature of law and its elements, namely, a regulation in 
accordance with reason promulgated by the head of the community 
for the sake of the common welfare.4

The definitions of law given by Suarez and D’Annibale rather de
scribe than define it. According to Suarez law is a general precept, 
just and stable, promulgated in a sufficient manner.5 Law is defined 
by D’Annibale (Summa Theol. Mor., part I, n. 160) as “ A permanent, 
general command properly promulgated by a lawful superior for the 
welfare of his subjects.”

Inasmuch as we are treating of ecclesiastical law, it is proper that 
we give here its definition. From what has been said above, then,

1 Thus St. Isidore, Book II, Chapter 10, Etymolog.
2 For example, Cicero, Book I, De Legibus; St. Augustine, Novum Testamentum, 

q. 15: “Lex ab electione dicta est, ut e multis quod eligas sumas.” That is, the 
law orders us to choose from among many acts those that are good in preference 
to those which are bad.

3 St. Thomas, I-II, q. 90, art. 1.
< Summa Theol. I-II, q. 90, a. 4. See also Toso, De Conceptu Legis Juxta 

Aquinatis Doctrinam, in the publication Jus Pontificium, Rome, 1924, Fasc. I, 
pp. 31-36.

s “De Legibus”, c. 12, n. 2.
(521)
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ecclesiastical law may be defined as: “An ordinance in accordance 
with reason promulgated by him who has the care of the ecclesiastical 
community, for the sake of the common welfare of the Church.”

3. The elements of law may be known from its definition.
(a) It must be an ordinance, that is, a command, in no sense a 

mere exhortation, which a subject is morally obliged to obey. Law, 
therefore, is distinguished from counsel, which merely advises that 
something be done or omitted and may proceed not only from a 
superior, but also from friends or anyone.6

(b) It must be an ordinance in accordance with reason, that is, 
law must be “ reasonable, moral and just,” otherwise it is not an 
ordinance in accordance with reason, but at variance with it; an 
ordinance proceeding not from reason but from abuse of the same, and 
therefore unreasonable. Moreover, there must be some majesty to 
law, evidenced by the excellence of its matter or subject, for otherwise 
it must be contemned because of the worthlessness of its matter.

6 However, there are certain cases when counsel imposes an obligation:
(1°) When a vow is taken to observe a certain counsel, as in the case of religious 

who take a vow to follow the three evangelical counsels of poverty, chastity and 
obedience. However, in such cases it is more correct to say that the force of 
law arises not from any counsel, but from the vow taken.

(2°) A counsel imposes the obligation of not holding it in contempt: “Quis 
autem Leges Principum, aut regulas Patrum aut admonitiones paternas dicat 
debere contemni, nisi quis impunitum sibi tantum aestimet transire commissum 1 99 
(c. 11, D. 10).

(3°) When the subject matter of a counsel is really preceptive, but is phrased as 
an exhortation out of reverence for the person to whom it is directed. However, 
in this case exhortatory expressions are not used in their proper signification, since 
the subject matter is preceptive. For example, when the Council of Trent ad
monishes (admonet) Bishops not to be absent from their Cathedral Church on 
certain holydays and at holy seasons (Sess. 23, c. 1 De Ref.), it restates an old 
and true law (c. 39, C. VIII, quaest. 1. etc.), which the Code in Canon 338, §§ 1, 3 
confirms by employing preceptive terms. (Cf. also A. A. S., 1930, p. 196.)

Similarly, when the various Sacred Congregations and Superiors issue Instruc
tions, Pastoral Letters, Rules and Regulations, and from their subject matter it is 
quite evident that their purpose is to promulgate a true law or to recall to mind 
former laws and precepts, their wording should not be interpreted too strictly, nor 
should appeal be made to Canon 18, in an effort to escape their binding force, for 
such documents contain true law’s.

t Canon 5.
b Prov. VIH, 15.

Hence that which is immoral, unjust, or what it is not consonant 
with reason, or corruptions of the law7 cannot be the object of law: 
" By Me Kings reign, and-lawgivers decree just things 8 and again, 
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« We ought to obey God rather than men ”.9 Hence it is said that 
the object of law is the good;10 and this is true, but it must be properly 
understood. For instance, prohibitory laws positively forbid and laws 
of forbearance positively permit certain evils, while certain other 
laws prohibit or prescribe what is indifferent in itself, but always with 
a view to attaining the good as an end.

“ Now laws are said to be just, from their end, that is, the law does 
not exceed the power of the lawgiver,—and from their form, that is, 
when burdens are laid on the subjects, according to an equality of 
proportion and with a view to the common good. For, since an in
dividual is part of the community, every individual, in all that he is 
and has, pertains to the community; just as a part, in all that it is, 
belongs to the whole, wherefore nature inflicts a loss on the part, in 
order to save the whole; so that on this account, enactments which 
impose proportionate burdens are just and binding in conscience and 
are true laws. On the other hand laws may be unjust in two ways: 
first, by being contrary to human good, through being opposed to the 
things mentioned above; either in respect of the end, as when an 
authority imposes on his subjects burdensome laws, conducive, not to 
the common good, but rather to his own cupidity or vainglory; or in 
respect of the author, as when a man makes a law that goes beyond 
the power committed to him; or in respect to the form, as when 
burdens are imposed unequally on the community, although with a 
view to the common good ”.11 Hence the threefold justice that a law 
must beget: legal, commutative, and distributive. Justice requires 
that each should have what belongs to him, and so the just man will 
render to society, or the State, of which he is a member, what is due it. 
The justice which prescribes this is called legal justice. Justice be
tween man and man is called individual, particular or commutative 
justice, because it is chiefly concerned with contracts and exchange. 
Commutative justice teaches us to give to another what belongs to 
him.12 When the State imposes taxes, military service, or other 
burdens; when it distributes rewards, offices, and honors; when it metes

o Acts V.
10 The word good is used both as an adjective and as a substantive. Thia dis

tinction, which is clearly marked in French by the two different terms, bon and 
le bien, may be preserved in English by prefixing an article to the term when it 
is employed substantively. Cf. Cath. Encyl, Vol. VI, p. 636 b.

11 Summa Theol.t I-II, Q. 96, a. 4.
12 St. Ambrose, De Officiis, I, 24.
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out condign punishment for offenses; it is bound to do so according 
to the various merits and resources of the persons concerned; other
wise the State will sin against that special kind of justice which is 
called distributive.18

(c) Law must be possible of observance, not only physically but 
also morally, that is, it should prescribe what is ordinarily possible, 
not that which is too difficult to nature; “No one is bound to the 
impossible.” Hence it follows that heroic acts, namely, those that 
present difficulty in their performance, are not the object of human 
laws, save in the following cases:

(1) When the common good requires it, as for example, the occupa
tion of a dangerous military post. Thus the Church commands pastors 
to administer the Sacraments to any of the faithful afflicted with 
contagious diseases even with grave danger to themselves, and the 
State orders soldiers in time of war to place themselves in imminent 
danger of death for the defense of their country, since the welfare of 
the State is at stake.

(2) When one voluntarily embraces a state of life that demands 
the performance of heroic acts. For instance, missionaries are obliged 
to accept missions though they be very dangerous.

(3) When a superior considers a certain act morally necessary for 
the preservation of one’s vocation; for in embracing a certain state of 
life, we virtually impose upon ourselves the obligation of performing 
such acts as are morally necessary to the same. Thus Pope Boniface 
VIII, by reason of special circumstances, imposed the obligation of 
observing perpetual cloister even on nuns who were not obliged to the 
same by their rule.’4

(d) It must be for the common good.  This element of law implies 
the following: that the immediate subject of law be the community or 
plurality of persons capable of government or social rule (woXv?, more, 
many), as the Universal Church, the State, an ecclesiastical province, 
a diocese, a religious house; that the end of the law be the common 
good, and not the private good of an individual, for the power of

1*

is Cf. Suarez, De Legibus, I, I, c. 9. n. 8: Cath. Encyl., Vol. VIII, p. 571 seq.
14 C. un. Ill, 16, in VI. This chapter, which had already been embodied in the 

Council of Trent (Sees. 25,- De Reformatione, c. 5), is cited in the footnote to 
Canon 603.

io Cf. 1, D, I, 3 (Papinian): “Lex est commune praeceptum,—communia 
reipublicae’ sponsio and 8, d. I, 3 (Ulpian): “Jura non in singulas personas 
sed generaliter constituuntur.” 
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making laws was given to the superior not for his own good or for 
the good of private individuals, but rather for that of the community.

This good is present when the law is either necessary or at least use- 
x ful in attaining the end of the society. For if a law really becomes 

useless, it ceases, strictly speaking, to exist.16 But in doubtful cases 
the law is presumed to be just and useful, according to the saying, 
“ Delicts and defects are not to be presumed, but must be proved.”

(e) It must be firm and stable, not a temporary ordinance. Indeed 
many hold it must be a permanent ordinance. This must not be 
understood in the sense that it is eternal, since it is subject to revoca
tion or may even, from reasons intrinsic to itself, cease to exist.

It should be noted, however, that not a few writers, especially those 
of recent time, after considering the practice that obtains in civil law, 
where the term law embraces all ordinances, whether they be perman
ent or temporary, and issued in a solemn manner by the supreme 
authority, conclude that permanence is not an essential element of 
law, but that a certain stability suffices. This opinion is tenable, pro
vided a distinction be made between laws and transitory ordinances, 
such as statutes, edicts, though the statutes of Synods and the Decrees 
of the Sacred Congregations are, strictly speaking, usually issued in 
permanent enactment. Their nature and terms must be considered 
rather than the title they bear.

(f) Law must be made by him who has the care of the community, 
that is, the author of the law is the rightful superior possessing such 
public authority as corresponds to the perfect society for which the 
law is enacted. He must have full or supreme authority. Hence 
private authority (potestas oeconomica, from ofy,  home -p ro/ws, law) 
would not suffice; nor would coercive power such as a father has over 
his children, a husband over his wife, an employer over his employees.17 
Later on we shall see who are lawgivers in the Church.

*

(g) Law must be promulgated. On this point the reader is re
ferred to our commentary on Canon 8, § 1.

Scholion—Can human law command acts that are internal?18

io Cf. out commentary on Canon 21.
it Vide Commentary on Canons 24 and 83.
is We are not considering external occult acts, for there can be no doubt that 

such acts are subject to human law. In point of fact they can be known and 
judged by their nature, though, incidentally, they remain occult. Hence even an 
offence which is occult is punishable with censures latae sententiae. Only offences
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Internal acts are either purely internal, namely, acts which have no 
connection with external acts—those which are performed by the 
purely internal faculties of the soul, as for example, our thoughts; or 
they are mixed, that is, internal acts which are associated with ex
ternal acts, namely, those which are performed through the bodily 
organs. This association may be accidental, that is, not necessary. 
The will of the agent makes it external. For example, the intention 
of celebrating Holy Mass for someone’s conversion. On the other hand 
this association with external acts may be essentially necessary, as 
acts of the will and intellect which make an external act a human act 
(e.g. the intention of fasting when observing the law of fasting); or it 
may be morally necessary, as when internal acts determine the essential 
morality of an external act (e.g. the intention in taking an oath), or a 
condition (e.g. the attention necessary to hear Mass).

We shall now briefly outline the law’s power with respect to internal 
acts.

(a) Human law in general, whether civil or ecclesiastical, can affect 
internal acts which are strictly associated with external acts, for such 
acts are commanded or forbidden as human acts, according as they 
possess all that is morally and physically necessary to their complete
ness. Hence the Church has enacted that the precept of Holy Com
munion is not satisfied by a sacrilegious Communion (Canon 861), and 
the proposition to the contrary was condemned by Pope Innocent XI 
on 2 March, 1679.19 Further, Canon 907 rules that a person who 
makes a sacrilegious or intentionally invalid confession likewise does 
not satisfy the precept of annual confession. So too the civil authority 
requires an intention in the taking of an oath.

(b) The civil law cannot prescribe purely internal acts, for they are 
of no avail in attaining the end or purpose of civil society.

(c) The Church’s power extends to purely internal acts: in the 
internal forum, where such acts as spiritual meditations can be pre
scribed ; when the Church commands purely internal acts as conditions 
for obtaining favors (e.g. meditation for the gaining of certain In- 
which are external, grave, consummated or complete, and combined with obstinacy, 
are punished with censures. A censure may be inflicted even on delinquents whose 
identity is unknown (Canon 2242, §1). Prior to the Code many Canonists spon
sored the opposite opinion, possibly confusing the term unknown with the term 
indeterminate. Consequently, a suspension inflicted on a priest guilty of having 
written a slanderous pamphlet is valid, even though his identity is unknown. 
For his act determines him.

Cf. Denzinger, n. 1205, proposition 55.
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diligences, as in the Rosary, or the Stations of the Cross); when the 
Church interprets divine law in respect to such acts (e.g., whenever 
acts of the theological virtues must be elicited; by reason of the vow 
of obedience taken in religion (cf. Can. 595).

(d) However, that the Church has power by virtue of its legislative 
authority, to prescribe or to forbid purely internal acts, outside of the 
foregoing cases, was, until now, a moot question; nor are there wanting 
at the present time those who deny this power to the Church. But in 
doing this they make so many exceptions and distinctions that, practi
cally speaking, they adhere to the affirmative opinion.

Those who follow the negative opinion assert that the Church has no 
reason or motive to prescribe acts which are not externalized, inas
much as such acts have nothing to do with the social end of the Church, 
that is to say, they are ineffective as regards the external social order. 
No doubt this is often true. But it can happen in some rare and 
extraordinary case that the prescribing of a certain internal act, e.g. 
meditation, contemplation, is the only means and remedy for curbing 
or preventing the commission of certain crimes; in which case, it is 
untenable that internal acts never in any way touch upon the Church’s 
external social order, for that order is always of a spiritual character. 
Besides, why should such power be denied the Church; whence the 
proof of such limitation of power?

Moreover, the arguments in support of the affirmative opinion are 
the more compelling:

(1) The Church, a visible and at the same time a spiritual and 
supernatural society, has a spiritual and supernatural end; and the 
Church can order whatever tends to the accomplishment of that end. 
Now since purely internal acts at times are of great assistance in this 
regard, they cannot be excluded from the authority of the Church’s 
legislation. An argument that merits consideration! When the Code 
appeared, some held that the insertion of special canons regarding 
spiritual meditation, the examination of conscience,20 etc., was not in 
keeping with the legislation of an external, visible society, such as the 
Church. Such reasoning was unjustifiable, for the particular nature 
of the end of the ecclesiastical society must in no respect be lost sight 
of, namely, the sanctification of souls, and ultimately their eternal 
salvation. To that end the Church Militant tends by directing her 
members to the Church Triumphant; and these supreme spiritual

2o Canons 125, 595, etc.
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necessities, which are not proper to other societies, are essentially in
herent in the very nature of the Church, and consequently fall under 
her legislative power.

(2) The power conferred on Peter was unlimited: “Whatsoever thou 
shalt bind ”,  and this power assures the attainment of the end of the 
Church and her welfare by means of laws regarding holydays, fasts, 
censures and other matters which directly concern the internal forum; 
so, too, she dispenses from vows (Canon 1313), orders that Mass be 
said for the people on certain days (Canon 339), that Mass be cele
brated by all priests several times a year (Canon 805), and that those 
to be advanced to the subdiaconate shall at least tacitly take a vow 
of chastity.

21

Those favoring the opposite opinion object that the words “ what
soever thou shalt bind” prove too much and consequently prove 
nothing. In no way do we understand those words in an excessive 
sense; but we take them as they are; and inasmuch as they un
doubtedly appear to be extremely broad in their signification, we can
not curtail their meaning, unless there be certain evidence that they 
are to be taken in a restricted sense.

(3) It is impossible for the State to reach purely internal acts with 
its judicial and coercive power. This is not true of the Church, for 
the Church can punish transgressors of her laws with censures latae 
sententiae. Examples of this are found in the old law also, as in 
Clem. I, §4, V, 3; the very conditions of certain censures directed 
against those who knowingly and rashly transgress the law prove our 
point,  and these terms apply to internal acts which perhaps will 
never be known externally. It should be noted that in these in
stances the Church inflicts punishments on persons who awaredly and 
rashly make attempts against her sacred laws, a thing that no other 
society can do.

22

(4) Cappello rightly observes: “ Unless the power of the Church 
over internal acts be admitted, absolutely inexplicable is the Church’s 
power with respect to wholly occult external acts, which are unknown 
in fact, which can in no way become known and which never will be 
known, because of the peculiar circumstances in which they were 
posited.” Such power again clearly shows in what way and to what

«i St. Matthew, XVI, 19.
22 Cf. Canons 2229, §2; 2318, §1; 2319, § 1, 3°; 2321, etc. 
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extent the Church, a visible society, and all other perfect societies 
differ; and further, that she possesses the greater power.

(5) A further argument is undoubtedly afforded by the laws of 
Canons 125, 126, 595 and 1001, etc., which enjoin purely internal acts. 
Nor should it be said that the above Canons are always concerned 
with mixed acts, since meditation, for example, can be made without 
external aids.

(6) The Sacred Consistorial Congregation, the Sacred Congregation 
of the Council and of Religious at times order the performance of 
internal acts, such as spiritual retreats, and it would be sinful for any 
person on receiving such orders to presume to excuse himself from 
their observance and practice on the grounds that ecclesiastical 
Superiors have no power to order the performance of purely internal 
acts.28

Certain arguments to the contrary have no weight, e.g., “ The Bible 
reserves internal acts to God,” for the Bible simply means to point 
out that God alone can scrutinize the heart of man and know his in
most thoughts; or again the statement of Pope Innocent III: 11 To Us 
it is given to judge of external things only ”,24 or the dictum: “ The 
Church does not judge internal matters”; for it is one thing to pass 
judgment and another thing to issue a command. Inasmuch as that 
supreme law, “ the salvation of souls,” preeminently obtains in all 
matters, the necessary thing is to give careful consideration to what 
the spirit and the end of the Church require, instead of urging the 
exact application of certain principles which are gratuitously admitted, 
as for instance, “ The legislative power extends as far as the judicial 
power.” The coercive power (potestas dominativa) can extend to 
purely internal acts,25 so too for a stronger reason power that is 
spiritual and supernatural.

For the rest, while it is true that the Church in her Ecclesiastical 
Court decisions does not pass judgment on internal acts, it is equally 
true that when the Church inflicts censures latae sententiae, she has 
already judged and condemned internal acts.20

28 Cf. the Decree Redeuntibus of the Sacred Consistorial Congregation, 25 
October, 1918, ordering spiritual retreats to be made for at least eight days and 
for a longer period, if the Ordinary, because of certain circumstances, deemed it 
advisable (cap. Ill, nn. 5, 6 and 7).

24 C. 34, X, V, 3.
25 Canon 1312, § 1.
20 Cf. on this point, Trombetta, Elucubratio Canonica, 1920. Among those who 

sponsor the negative opinion are St. Thomas, I-II, Q. 91, a. 4; Suarez, De Legibus,
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2. Division of Law

1. As regards its duration law is first divided into the eternal and 
the temporal law: the former is " from eternity and in God the law
giver,” as we saw when speaking of the origin of law; the latter is “ the 
law which even outside of God exists in time in the subjects ruled.” 
It should be further remembered that “the eternal law is nothing 
else than the type of Divine Wisdom, as directing all actions and 
movements.”1

2. With respect to its author law is either divine or human. Divine 
law “proceeds immediately from God,” and is subdivided into the 
natural law which “ necessarily comes from God and is promulgated 
by the light of reason,” in other words an ordinance in accordance with 
reason enacted by the Divine Wisdom and made known to all by the 
light of reason;  and the positive divine law which is a group of 
ordinances freely enacted by God and made known to man through 
revelation. This latter is again subdivided into the Mosaic law under 
the Old Testament and the law of the Gospel under the New Testament.

2

1, IV, ec. 12, 13; Benedict XIV, De Synodo Dioecesana, L. IX, c. 4, n. 4; 
St. Alphonsus, Theol. Moral., 1, L, n. 100, and many other moralists. Modern 
authors in greater number support the affirmative, as Sebastianelli, De Personis, 
n. 50; Noldin, De Principiis, n. 138; Lehmkuhl, Theol. Moral., I, n. 221; 
Bouquillon, Theol. Moral. Fund., n. 114 and others; Cappello, Summa Juris Publici 
Ecclesiastici, n. 174. Consider the time and circumstances when the question was 
treated, rather than names.

1 St. Thomas, I-II, Q. 93, a. 1.
2 Schmalzgrueber, in Proem., n. 54.

Human law is defined as the law that proceeds immediately from 
the human lawgivers and is ecclesiastical (Church laws) or civil (State 
laws) according to the authority from which it originates.

3. As to its object, law is classified as: Affirmative, namely, com
manding, and negative, or prohibitive. An affirmative law makes the 
performance of an action, of something positive, obligatory, while a 
negative law makes obligatory an omission. Violation of an affirma
tive law constitutes a sin of omission; of a prohibitive law, a sin of 
commission.

To the above some add another kind of law, namely, permissive law. 
A permissive law allows the performance of an action that is neither 
commanded nor prohibited. Strictly construed it is not a law, since 
it imposes no obligation with respect to its proper object. A per
missive law redounds to prohibitive law, because it begets no obliga
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tion other than to forbid others from interfering with the exercise of 
what is permitted. For example, the civil law in permitting all forms 
of worship grants rights to all religions, and consequently forbids 
interference with the exercise of such rights.

According to its effects, prohibitive law is subdivided into: (a) 
merely prohibitive law, which renders an act against it simply wrong 
and illicit; and (b) invalidating or inhabilitating, according as the law 
refers to a certain act or to a certain person; an invalidating law not 
only renders illicit an act committed against it, but makes it null and 
void, as, in general, diriment matrimonial impediments.3

An inhabilitating law renders a person incapable of performing a 
valid act. Properly speaking it is a species of invalidating law, for 
the effect is the same, with this difference only, that an inhabilitating 
law is not issued directly against a certain act, but rather against a 
certain person, e.g., Canons 2294, 2390, § 2, 2394, n. 1, 2395, etc.

4. With respect to its obligation, law is moral or preceptive, “ when 
it makes its observance obligatory under pain of guilt”; it obliges 
one to avoid guilt, as the law of hearing Mass on holydays of obliga
tion ; or it is penal or rather purely penal, namely, a law that does not 
make an action absolutely obligatory, but simply imposes a penalty in 
case one is convicted of transgression. So, in a certain sense, it is left 
to the choice of the subject whether he will abstain from the penal 
action, or will, if the violation is proved -against him, submit to the 
penalty. Canon 395 is cited as an example of penal law.  Lastly a 
law is termed mixed, when it imposes an obligation under both guilt 
and penalty.

4

5. As to its manner of imposing an obligation, law is divided into:
(a) territorial, that is, local, which is obligatory in certain territories 
or localities. Hence, though a law is always made for persons and not 
for any material place, in a territorial law the legislator first considers 
the territory and then the persons residing therein; or (b) it is personal, 
that is, extra-territorial, which directly affects persons irrespective of 
any territory and follows a person wherever he may be, and is said 
“ to cling to the person of the subject as the shadow to the body.”

s In the matter of vows, Canon 1312 rules that he who legitimately exercises 
the domestic power over the will of the person making a vow can validly annul 
his or her vow, and for good cause also licitly, so that the obligation never revives 
afterward; a person who has indeed no power over the will of the one making the 
vow, but has power over the matter of the vow, can suspend the obligation of the 
vow for such time as the fulfillment of the vow would be to his detriment.

< Cf. Maroto, Institutiones J. C., nn. 220, 221.
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8. The Author of Ecclesiastical Law

In Public Ecclesiastical Law we have ample proof that legislative 
power resides in a perfect society alone, that is, a society which is 
complete in itself and possesses the means sufficient for the attain
ment of its end.1

1 Cf. Ottaviani, Institutiones Juris Publici Ecc., P. I, tit. I, art. 3, n. 25, seq.
2 "Altera civilis, cujus proximus finis est humano generi bonum comparare 

temporale et mundanum; altera religiosa, cujus est homines ad veram illam feli
citatem perducere, ad quam facti sumus, coelestem ac sempiternam ” (Encyclical 
Nobilissima Gallorum Gens, of Pope Leo XIII, February 8, 1884).

»Cf. St. Thomas, Summa, I-II, Q, 90, a. 3; and the Encycl. Immortale Dei of 
Pope Leo XIII, 1 Nov., 1885, which in truth is the magna charta of the science 
of Public Ecclesiastical Law.

There are two perfect societies only, the Church and the State. The 
proximate purpose of the State is the temporal welfare of the com
munity; the Church aims at the spiritual welfare, the eternal felicity 
of man.1 2

In either of these two societies, he alone can make laws who is 
endowed with sovereignty therein. This power or sovereignty is three
fold: legislative, judicial and executive; it may be supreme and full, 
or subordinate and limited. All power comes from divine law: “ There 
is no power but from God ” (St. Paul, Epistle to the Romans, XIII, 1). 
This power, furthermore, must be exercised either by him who is 
appointed and determined by the divine law itself, or by some other. 
Neither the natural law nor the divine positive law has made any 
selection with regard to the exercise of this power in the civil society; 
for the power was given to the State, either to be exercised by the State 
itself or by a public personage who has the care of the whole people.3 
The form of government then is dependent on the will of the majority. 
However, divine law has decreed otherwise with respect to the Church. 
In the Church everything must be subject to the sacred hierarchy of 
clerics, especially the Roman Pontiff, its foundation, head and 
monarch: “Thou art Peter and upon this rock I shall build My 
Church,” (St. Matt. XVI, 18-19; St. John XXI, 15-17), and nothing 
is left to the will of the people. Hence in the Church power in its 
entirety pertains to the Head and the Superiors. The Lawgivers in 
the Church are:

(a) the Supreme Pontiff, who has obtained supreme and full power 
of jurisdiction over the Universal Church from the Divine Founder 
(Canon 218);
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(b) the Ecumenical Council, which when lawfully convoked enjoys 
supreme power over the Universal Church (Canons 222, 227, 228);

(c) the Roman Congregations and the other Offices of the Holy See 
have some share in this power of legislation;4

(d) Plenary and Provincial Councils in their respective territory 
(Canons 290, 291);

(e) Bishops in their own diocese for all non-exempt diocesans, 
legislating in a Synod or outside of the same (Canon 329), but within 
the limits established by law, e.g., regarding the diriment and impedi
ent impediments to marriage (Canons 1038, 1039, §2, 1040), and the 
liturgy (Canon 1257).

In this matter the following have equal powers with Bishops: Pre- 
lates nullius, with separate territory, Vicars Apostolic, Prefects 
Apostolic, Administrators Apostolic established permanently. The 
Vicar General has no legislative power.5

(f) Cathedral Chapters, when the see is vacant and the Vicar 
Capitular has not been elected; and Vicar Capitular. Their powers, 
however, have been determined by law (Code, Book II, Chapter VII).

(g) Exempt Religious Organizations of men with respect to their 
own subjects. But generally speaking no individual person, not even 
the Moderator General, is empowered to make their laws, for these are 
usually framed in General Chapters.

All other ecclesiastical Superiors, since they are vested with coercive 
power only, cannot enact laws, but can merely give precepts, as may 
be seen in the case of pastors.® Thus, for example, a Guardian cannot 
by ordinary right, in virtue of Canon 2220, § 1, pass censures against 
his subjects; this is sufficiently clear from Canons 110, 198, 488, 8°, 
510 and the above mentioned Canon 2220, § 2.

* Cf. our Introduction, pp. 77-80.
5 Regarding the power of the Vicar General the Code rules: he cannot appoint 

honorary canons (Canon 406); nor can he found religious Congregations (Canon 
492, §1). The Bishop, however, is permitted to delegate the Vicar General for 
these acts; but in that case the Vicar General acts by virtue of delegated power. 
The jurisdiction of the Vicar General is restricted when the Code requires a 
special commission (mandatum speciale} from the Bishop for the execution of the 
acts spoken of in Canons 113, 152, 357, § 1, 455, 477, §1, 686, §4, 893, §1, 958, 
§ 1, n. 2, 959, 1104, 1155, § 1, 1162, § 1, 1283, § 2 (cf. Canon 1285), 1303, § 3, 1414, 
§3, 1423, §1, 1432, §2, 1487, § 1, 2220, §2, 2236, §3, 2314, §2. If the Vicar 
General has received this special mandate from the Bishop he acts by virtue of 
his own power.

« Cf. Commentary on Canons 24 and 83.



Chapter II
THE OBLIGATION OF LAW

“ The force of law is to command, to forbid, to permit and to 
punish,” says Modestinus (7, D. I, 3). By the term force of law is 
understood its effects or powers.1 Its principal and fundamental effect 
is an obligation, namely, “ A certain moral necessity arising from law 
itself of acting in this or that way in order to act morally, that is, 
without incurring any guilt or penalty ”.2 Obligation is its proximate 
effect, for it originates immediately from law. It is its essential effect, 
because law naturally imposes an obligation in conscience with regard 
to some matter, at least to its penalty, notwithstanding the assertions 
of Luther, Calvin, and even Gerson, called “ the most Christian 
doctor ”.* Lastly obligation is its adequate effect, since law is a bond 
or moral restraint.

A. There is a difference between the obligation imposed by a posi
tive (affirmative) law and that imposed by a negative (prohibitive) 
law. The positive law obliges always but not for always. For 
example, the positive law of the Decalogue “ Honor thy father and thy 
mother ” obliges always in so far forth that it is never allowable to 
dishonor parents, but it does not oblige for always, i.e., at every 
moment of time. In other words we are bound to honor our parents 
when the occasion demands but not continuously.

B. On the other hand a negative (prohibitive) law binds always and 
for always. An example of this is found in the negative precept of 
the Decalogue “ Thou shalt not commit adultery.” This binds always 
and likewise at every moment so that it is never lawful under any 
circumstances to commit adultery. An affirmative law ceases with 
the performance of the act commanded.

4

1 Cf. St. Thomas, I-II, q. 92, a. 2.
2 Cf. Suarez, c. XIV, 3.
• Gerson (1363-1429), Tract, de vita spirit, animae, lect. 4, coroll. 4.
* Certain examples sometimes adduced as objections are not relevant, for they 

can be explained otherwise, as that of Abraham and the sacrificing of his son. 
This example is given as an objection not only with respect to a negative law, 
but also to a natural law from which, it is understood, no dispensation is granted. 
In the given case there is not question of an exception, nor of a dispensation 
granted by God, but rather of a concession of the right that God has over the life 
of man made to Abraham by God Himself. Hence Abraham would not have been 
a true murderer, but rather the executor of a divine command.

(534)
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C. But now something will be said concerning the conflict of laws. 
(The question regarding the binding force of a doubtful law will be 
discussed in the commentary on Canon 15).

When the existence of a certain law is not evident but is pre
sumed, the particular kind of obligation arising from such law founded 
on presumption will be explained in the commentary on Canon 21.

D. Sometimes where no law exists, a law is none the less legally 
feigned to exist. Does a fictitious law have the same binding force as 
a true law? The answer must be in the affirmative, according to the 
rule of law: Fiction (of law) works the same as truth; though a 
fictitious case is not in every respect legally considered in the same 
light as a real case. An example of legal fiction is given in Canon 
420, § 2, where absent canons are considered present with respect to the 
distributions made  inter praesentes” by the Chapter, unless the 
will of the founder expressly forbids this. So also in Canon 422, § 2, 
which decrees that the jubilarian, even though he does not reside in 
the place of his benefice, retains the right to receive the income of his 
prebend and the daily distributions, including those  inter praesentes 
unless the laws of the foundation, or the will of those who gave the 
offerings, or the statutes, or the custom of the place expressly forbid 
it. Prior to the Code there was no fixed practice or jurisprudence in 
this regard, and as a rule the distributions made “ inter praesentes ” 
were omitted when there was question of extra functions not listed in 
the Ordo, such as Masses to be said for the intention of casual offerers 
of stipends. Today, however, there must be express exclusion of those 
who are physically or actually present. On this point the Sacred 
Congregation of the Council (in causa Mathelicen.), 14 Nov., 1925, 
decided in a given case that a certain canon also had the right to 
uncertain and adventitious emoluments.

11

*

For a proper understanding of the force of the above answer it is 
necessary to explain both the meaning of the term “ legal fiction ” 
and the rules for its use. According to Alciati, “ legal fiction is a rule 
of law which assumes as true, for a just cause, something which is 
false, but not impossible.”8

» Legal fiction is in law the intention of assuming as a fact of what is not such 
(the truth of the matter not being considered), for the purpose of administering 
justice without contravening settled rules of making apparent exceptions.— 
Century Dictionary.
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The ultimate source of this just cause proceeds from natural equity, 
which finds a motive for producing a certain juridical effect, by assum
ing that a law exists; hence the importance, the efficacy and a further 
effect of natural justice or equity. Examples of legal fiction: once a 
child is conceived it is legally regarded as born and capable of rights, 
when there is question of its interests; children legitimated by their 
parents’ subsequent marriage are, insofar as canonical effects are con
cerned, held equivalent in all things to legitimate offspring, unless the 
Canons explicitly rule otherwise (Canon 1117): by the “ Sanatio in 
radice”, the Church dispenses from the impediment and by a legal 
fiction assumes that the dispensation was given from the beginning; 
and since the Church supposes that the consent of the parties perse
veres, she at the same time dispenses them from renewing their consent 
(Canon 1138).

Legal fiction is admissible only in those cases explicitly mentioned 
by law. It must not be extended to similar cases (e.g., while u Every 
ratification has a retrospective effect and is equivalent to a previous 
authority or contract,” by reason of a fiction of law in civil affairs, 
this rule of law is not applicable to penalties). A legal fiction cannot 
go beyond that point determined by law (thus an heir is assumed to 
form one person with the deceased in the matter of rights and obliga
tions, but in no other; consequently, a legacy established by the 
deceased cannot be recalled). Hence a legal fiction should be in
terpreted strictly; nor should it effect more than the truth: thus an 
unborn child must not be regarded as really born unless it is born 
alive.—“ Where there is truth, fiction of law does not exist.”—Legal 
fiction does not extend to matters that are naturally impossible, though 
this rule must not be applied too rigidly.6 The Church does not 
sanate a marriage contracted with an impediment of the natural or 
divine law (Canon 1139, §2).7

Scholion I. — How is the obligation of law satisfied?
With respect to internal acts. — (a) To fulfil the law the act must 

be a human act, namely, an act that is deliberately willed. Thus one 
who sleeps at Mass or is there against his will and merely because he 
is compelled to be there, does not satisfy the precept of hearing Mass.

(b) It is not necessary that a prescribed work be performed in 
the state of grace, unless the state of grace be enjoined as an essential

e Cf. Ferrijii, Pandette, n. 275; Bonfante, Istituzioni, § 48.
» Cf. Cappello, De Sacramentis, Vol. Ill, n. 854.



of the Code of Canon Law 537

to the work, as the fulfilment of the Paschal precept. Hence the law 
of fasting is satisfied by one fulfilling it in mortal sin. Wherefore 
Pope Pius V condemned the 16th proposition of Michael Baius (1513- 
1589): “ There is no true obedience to law without grace.” A dis
tinction must of course be made between fulfilment of law and merit, 
since the latter is had only when accompanied by charity or the grace 
of God.

(c) It is not required that the act be performed in accordance with 
the purpose or the intent of the lawgiver or from a habit of virtue: 
“ the purpose of the precept does not fall under the precept ”.   For 
example, he who abstains from food on fast days because he is a 
parsimonious person, satisfies the precept of fasting. As a rule, how
ever, the end contemplated by the maker of the law is obtained when 
the acts themselves are performed.

8*

(d) So too the intention of satisfying the law is not required (that is, 
acting from a motive of obedience, when the obligation of the law 
depends upon the intention of the legislator; unless the obligation 
arises solely from the will of the agent, as in the matter of vows), 
provided the act be a human act, namely, one that is knowingly and 
willingly posited. Indeed if one willingly and knowingly performs the 
commanded act, but with the express intention of not satisfying the 
precept (e.g., one assists at Mass on a holyday), the obligation is 
satisfied.0

8 St. Thomas, I-II, Q. 100, a. 9.
o Cf. Brys, De Intentione Requisita ad Legis Adimpletionem, Collationes 

Brugenses, Sept., Oct., 1930, pp. 350-532.
io Exodus XX, 14-17.

II. In respect of external acts.—One satisfies a negative obligation 
by omitting the forbidden act and by not harboring a contrary inten
tion. Not only did God command:  Thou shalt not commit adultery,” 
“ Thou shalt not steal,” but also, “ Thou shalt not covet thy 
neighbor’s house; neither shalt thou desire his wife”.  If any one 
should act otherwise, “ he hath already committed adultery in his 
heart.” One satisfies a positive obligation by performing the com
manded act.

11

10

The obligation of a personal work must be satisfied by personal 
fulfilment (e.g., the Missa pro populo, must be said by pastors, Canon 
466, but if the pastor is lawfully absent from his parish, he may apply 
Mass for his people either personally in the place where he is staying
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or through the priest who substitutes for him in his parish). The 
obligation of a real work can be satisfied by another: “ One can do 
through another that which he himself can do ”11 (e.g., to make a 
payment of money).

11 R. J., 68 in VT°: "Potest quis per alium, quod potest facere per se ipsum.
12 In virtue of an indult of the Sacred Congregation of. the Council granted since 

the promulgation of the Code, the feast of St. Patrick is a holyday of obligation 
in Ireland.

III. A person who cannot fulfil in its entirety a law whose subject 
matter is indivisible is held to nothing, as for example, the law of 
fasting, which allows but one full meal in a day; otherwise he is held 
to a part, provided that in the part that he can fulfil the purpose of 
the precept be satisfied (e.g., the law of reciting the Breviary, which 
one has forgotten until a half hour before midnight; so too a person 
who cannot fast in Lent is obliged, if possible, to abstain from meat).

IV. By one and the same act we can fulfil several materially, though 
not formally, different precepts commanding the same work. For 
example, by one and the same recitation, a canon satisfies the pre
cept of saying the Divine Office to which he is obliged both as a priest 
and canon, and because he is perhaps a member of some pious associ
ation which imposes no other form of prayer on members who are 
priests. The intention of the lawgiver, interpretation and practice 
must determine whether precepts are formally one or not. Thus, if a 
confessor imposes the hearing of Mass as a penance, the penitent does 
not fulfil his penance by assisting at Mass on a holyday, unless the 
confessor intended that.

V. At one and the same time a person can fulfil different precepts 
by different acts, if these acts do not conflict and the legislator did not 
forbid it (e.g., hearing Mass on a holyday and at the same time 
reciting prayers imposed as a penance; fasting and abstinence for the 
purpose of gaining the Jubilee indulgences on days which are pre
scribed days of fasting and abstinence).

VI. Concerning the time for fulfilling a precept, if during the time 
that the law obliges one forsees that later he will be prevented from 
fulfilling it, he is under obligation to carry out the law before he is 
prevented, unless he foresees that before the time of obligation has 
ceased he will for some reason or other be exempt. For instance, a 
resident of Ireland is not bound to hear Mass on St. Patrick’s Day,  
if he foresees that by ten or eleven o’clock he shall be outside that 

1112
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country. If the time for the fulfilment of the law was fixed in 
order to mark the limit of the obligation, the law ceases to bind once 
that time has passed (as for the hearing of Mass, for fasting on a vigil, 
for the recitation of the Breviary); if the time was fixed in order to 
urge the fulfilment of the obligation, for example, the Easter Com
munion, the obligation remains.

Scholion II. — Causes that exempt and excuse from the fulfilment 
of law.

To philosophy we leave the refutation of the errors of Determinists, 
who deny freedom of the will and deprive human acts of all notion of 
responsibility, thereby claiming practical exemption from law.13 These 
are the materialistic advocates of those sciences known as Moral 
Statistics, Criminal Anthropology, Psychopathology and Psychiatry. 
These Sciences are indeed very useful, provided they be carefully and 
reasonably applied, that is, not in any materialistic sense. Un
doubtedly in fixing responsibility, we must take into consideration the 
disposition or character of the subject, his physical condition, educa
tion, hereditary qualities, manner of life, as also his mental faculties; 
all these factors frequently offset and hinder the free exercise of the 
human will. But we cannot admit the theory of irresponsibility, as 
they call it, which would consider man as an automaton devoid of 
conscience and liberty.

I. The following causes exempt from the obligation of law, that is, 
they entirely free a subject from its jurisdiction:

(a) Departure from a place: (vide commentary on Canons 13-14).
(b) The elapsing of time fixed to mark the limit of the obligation.
(c) Exemption properly so called, and dispensation.

II. These causes excuse from the law:
(a) Doubt, ignorance, and error. This is not true in an absolute 

sense, but only as explained in our commentary on Canons 15 and 16.
(b) Physical and moral inability. Physical inability excuses from 

the obligation of law and its penalty, but not from its invalidating 
effects, unless the law be primarily penal. Moral inability is present 
when grave inconvenience would result from the observance of law. 
However, moral inability never excuses from a negative precept of the 
natural law, e.g., “ Thou shalt not kill.” It does excuse from positive

is Tn Italy the Positivists were Lombroso, Ferri, Puglia, Garafolo and Morselli. 
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law whether it be natural, divine or human, provided there be grave 
inconvenience proportionate to the gravity of the violation of the law 
in question. Hence the saying, “Law does not oblige under grave 
inconvenience”; provided also that its violation does not bring about 
a contempt of religion, harm to the community, extreme spiritual harm 
to a third person. Moral inability excuses from penalty, as also from 
invalidation that is primarily penal. General moral inability excuses 
from invalidation that is not primarily penal. It is in dispute whether 
private moral inability excuses or not. Very probably it does not 
excuse, unless the invalidation was directly made in the interest of 
private individuals.

(c) Conflict of laws, that is, when of two laws one only can be 
fulfilled (hence a species of inability results). In this case the more 
important law prevails. However, if they be of equal importance, a 
precept of the natural law takes precedence over one of purely positive 
law, a divine precept over a human precept, and an ecclesiastical 
precept over a civil precept. We should ever remember that saying 
of St. Thomas: “ For the end of human life and society is God.” 
Ecclesiastical laws which concern the common good take precedence 
over those made for the spiritual good of individuals, and laws which 
pertain to justice take precedence over those pertaining to charity.

Is it permissible to place causes that excuse from the observance of 
law?

The direct placing of causes which either proximately or remotely 
prevent the fulfilment of law is forbidden. For this means that 
one explicitly wills its violation. Roman law contained the same 
prohibition.

The indirect placing of causes which proximately prevent the fulfil
ment of law is not permitted, without a proportionately grave reason. 
For if a person is bound to a certain law, he is also obliged to remove 
all impediments proximately preventing its fulfilment.. For example, 
one is forbidden to begin a journey on Saturday or to go hunting early 
Sunday morning, if it is foreseen that attendance at Mass will be 
impossible. The case is different if a proportionately grave reason is 
present. It is not always easy to determine this, but general rules 
are given to cover this question; for example, the force of the precepts, 
as also the necessity or utility of the impediment, should be duly 
considered.

It is permissible to place causes which remotely prevent the ful
filment of law.
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CANON 8

541

§ 1. Leges instituuntur, cum promulgantur.
§ 2. Lex non praesumitur personalis, sed territorialis, nisi aliud 

constet.

§ 1. Laws are instituted when they are promulgated.
§ 2. Laws are presumed to be not personal but territorial, unless the 

law indicates that it is a personal law.

1. Laws are instituted when promulgated, that is, laws are not 
really laws until they have been made known.1

1 The opening words of Canon 8 are taken verbatim from Gratian, c. 3, D. IV: 
cf. Code’s footnote to Canon 8.

2 De Verborum Significatione.

Law in its most narrow sense is a precept issued by the supreme 
power of the lawmaker, for his subjects to obey; it is therefore founded 
on the legislative will. In order to obtain its binding force, it is 
necessary that it be made known to those for the regulation of whose 
conduct it is intended. This publication of law which is made by the 
supreme power, for the purpose of its being obeyed, is called promul
gation of law (promulgatio legis).

To institute (Latin, instituere) means to establish or to set up. It 
sometimes signifies to decree or to create.

To promulgate — “ Laws are said to be promulgated, when they are 
made known to the people for the first time, when as it were they are 
noised abroad,” says Festus.1 2 However, this publication of the law 
must be made in an authoritative manner; mere notification or 
publication is not sufficient. Hence promulgation is defined as the 
intimation, that is, the external manifestation of the law made to the 
community by the lawgiver. Promulgation of the law means then its 
official publication in a solemn manner.

The necessity of promulgation is easily seen, for:
(a) Law is a rule and measure for the acts of subjects, and no 

measure can be effective unless it be recognized as obligatory by those 
whose conduct it directs. Thus, how can a person be expected to 
observe certain civil laws of business if he has no knowledge of such 
laws, for the reason that they were never promulgated?

(b) Law has no binding force until it is made known, in the same 
way that a summons to court is not binding unless it is made known.
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(c) Law is a general precept given for the community. Hence it 
should be made known in a manner adapted to the community, that is, 
in a public and solemn way. This is called promulgation of the law.

(d) Law is a precept of the Superior as a public person; it is an 
expression of his public will. Consequently, he must acquaint his 
subjects with the law in a public manner.

It is true that a law prior to its publication may be considered a 
perfect law in itself. Hence in theory we should not find fault with 
the opinion of those who hold that the promulgation of a law is an 
element that is external and not entirely essential to it. In practice, 
however, we must regard promulgation as an indispensable condition 
of law, for if promulgation does not belong to its essence, it un
doubtedly pertains to its existence. Canon 8 states the matter clearly: 
Laws exist and have their being when promulgated by the Superior. 
Before its promulgation a formulated law is no law; the force of the 
law and the law itself depend entirely on the will of the lawgiver 
manifested to his subjects, and this is really made known by the 
promulgation of his law.3

2. The promulgation of law depends entirely on authority, and sub
jects of the law have no power in that regard.

The old law, cited in the Code’s footnote to Canon 8, confirms this. 
Pope Innocent HI declares that promulgation is required: “ Nor is it 
necessary, when a Constitution is solemnly enacted ... to make it 
known to individual subjects by means of a special mandate or letter; 
but that one be held to its observance, it is sufficient that one have 
knowledge of its public promulgation.” 4 Though Gratian says that 
“ laws are ratified when they are approved by the conduct of those 
who observe them,” it by no means follows from this that the consent 
of the people is required to establish law, as was held by the regalists 
and seconded by Protestants and Gallicans. Such interpretation of 
Gratian’s statement is based on equivocation and falsehood. The rati
fication of laws is one thing and their establishment another. Laws 
are indeed ratified by observance or custom and usage; but they are 
true laws once they are promulgated.5 “ A law is not from him 
whom it commands, but from him who commands,” says St. Augustine.

» Cf. Del Giudiee, Promulgazione e Obbligatorietd della Legge Canonica, Milan, 
1927.

< Cf. c. I. X. de postulatione Praelatorum, I, 5.
s Cf. St.Thomas, I-II, q. 90, a. 4.e.
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Now it can happen in some particular community that the rightful 
superior consents to the custom of not receiving a law that was not 
promulgated for that community in a special manner. Here there 
would be question of an exceptional though lawful method of pro
mulgation, since in every case the promulgation of law depends on 
the will of the lawgiver.0 And even in the event that this were to 
become a legal custom, it would be such for the reason that the law
giver willed it, since Canon 25 decrees that no custom can obtain the 
force of law in the Church, except by the consent of the competent 
Superior. Consequently, all its force of law comes from him. For it 
is of divine law that no ecclesiastical authority belongs to the people. 
Similarly, if the lawmaker at any time wills to oblige subjects only 
when his law is accepted by a majority of them, this must be ascribed 
to his benevolence and not to any lack of power on his part.

May subjects reject a law, and suspend its enforcement?
To reject a law in the sense of despising or contemning it is never 

permitted; for if counsels may not be spurned (c. 11, D. 10), for a 
stronger reason, a law or precept may not be rejected. However, if a 
certain law is seemingly too rigid, subjects are not forbidden to appeal 
or to protest against the law to their lawful superiors, provided due 
regard be had for their person and office; and in the meantime they 
may suspend its enforcement on the presumed permission of the 
superiors, provided they are disposed to abide by their decision.7

This can easily happen with respect to general laws which are ill- 
adapted to certain localities. When this occurs the local Ordinaries, 
not the faithful, can effect the suspension of such laws by having 
immediate recourse to the Holy See.

The same rules obtained under the old law, as appears from c. 5, 
X, I, 3, in which Pope Alexander III instructed the Archbishop of 
Ravenna (1186) with respect to the proper procedure in this matter. 
The reader is urged to read the abovementioned chapter. •

A law can cease to exist, if in point of fact it was not observed by 
the faithful and this condition has endured for some time; hence not 
because it was never received by the people, but rather because it fell 
into desuetude. In this twofold sense only can we ascribe to the 
common teaching of canonists that “ a law that has not been received 
is not binding,” namely, when a lawful custom abrogated it, and when 
it was not received because its observance was too difficult.

o Suarez, De Legibus, 1. Ill, c. 19, n. 4.
7 Cf. our History of the Sources of Canon Laic, s. v. Decrees.
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3. The Canon further decrees that laws are presumed not to be 
personal but territorial, unless the contrary be evident.

I. (a) Territorial or local laws are those which are binding, or 
effective and in force dependently on a certain territory or locality. 
Hence they are regarded as affecting directly the territory and through 
it the persons therein residing. Examples of territorial laws are:

Real laws, namely, those that concern matters and affairs which 
have place in a determined locality, as laws on the visitation of the 
Roman Basilicas during the time of Jubilee, on burial, on pious 
foundations, on patronage; laws which regard public order, according 
to which a stranger, with respect to matters pertaining to public order, 
is subject to the Ordinary of the diocese in which he is staying; laws 
relating to pastoral duties, as the duties of pastors and bishops; laws 
determining that an obligation be satisfied in a specified place, as the 
obligation of assisting at choir; laws governing the formalities of 
actions, the form of judgments, the competency of tribunals; laws 
which though universal are in force only in a particular place; for 
instance, a pastor validly assists at marriage in his own territory, not 
outside it, even if the parties are his own parishioners; 8 so too 
universal laws which, though dispensed from in certain localities, have 
in some way become territorial.

8 This is not true, however, with respect to certain other matters: cf. Canon 
1245, § 1 regarding the observance of holydays and the laws of fasting and 
abstinence, and Canon 881, § 2 on ordinary jurisdiction for hearing confessions, 
together with Canon 783.

(b) Personal or extraterritorial laws are those which “ directly and 
immediately affect persons independently of any territory,” namely, 
prescinding from the territory. Hence they follow a person wherever 
he may go. Examples of the above are:

Laws issued by the Holy See for the subjects of a certain locality, 
in such manner that they oblige them even when outside their own 
territory, as the law obliging bishops, canons and others bound to choir 
to follow the calendar (ordo) of their own diocese approved for it by 
the Holy See; laws which concern the state and quality of persons, 
as when a bishop prescribes that a certain condition be fulfilled by a 
candidate for Holy Orders; so too laws which impose a personal 
obligation, as also laws which a bishop declares binding on his sub
jects even outside the diocese, as the prohibition of frequenting 
theatres, of reading a specified book.
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(c) Formerly there existed certain laws which were both personal 
and territorial: the law of the chapter " Tametsi ” though strictly 
territorial was also personal, because it obliged those who had a 
domicile or a quasi-domicile; particular laws on the reservation of 
sins which were not only in force within the territory, but also, in 
virtue of the Constitution Supema of Pope Clement X (21 July, 1670), 
obliged a subject who went to confession outside the diocese where the 
case was reserved, for the sole purpose of obtaining absolution. Even 
at the present time some laws of this category may be found, but they 
should be regarded rather as mixed laws, in the sense that they are 
territorial as to their observance and personal as to their obligation. 
For example, the Mass for the people must be said by a pastor in his 
parish and by reason of his parish, and even though he be away from 
his parish, he is still bound (Cf. Canon 466, § 5).

9

4. The reason of this second paragraph of Canon 8:—Strictly speak
ing laws are always given to persons, nor should they be territorial in 
their nature; territoriality is not an essential quality of law. For laws 
are made for the community, which can exist even without territory., 
as is true of nomadic peoples and the communities of Oriental 
Catholics. So too in the Church there exist personal parishes and 
dioceses, as the Greek-Ruthenian diocese in North America.

However, laws generally acquire this territorial character from 
causes quite extrinsic to the laws themselves:

(a) The territory has its influence on human acts, and consequently 
on laws (but not in the sense taught by the Determinists);

(b) Communities are generally confined to a certain, definite 
territory;

(c) Great inconvenience would arise if people living in the same 
territory were governed by different laws;

(d) It is an historical fact which cannot be denied that in the 
minds of the people laws were regarded as territorial, and the old 
Germanic law in particular spread this view.

It is true that the general laws of the Church are binding throughout 
the entire world, and consequently they can be called personal laws. 
But we must bear in mind that the subject matter here concerns laws

o The Code, however, has changed this legislation in Canon 900, § 3, which de
clares that every reservation ceases ... if the penitent goes to confession out
side the diocese where the case is reserved, even though he does so for -the sole 
purpose of obtaining absolution. 
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in general, and therefore particular laws also. Moreover, these same 
general laws are often applicable according to the division of the 
Church into territories in which dioceses and parishes are made, and 
to which we are bound by reason of a domicile or quasi-domicile.

With the above reason in mind, the legislator rightly declared that 
when the nature of a law is in doubt it must be presumed to be 
territorial, namely, it is limited to a certain territory, beyond the 
boundaries of which it does not exist.

This is explained by a passage from the old law: for, says Pope 
Boniface VIII: “One who pronounces judgment outside his own 
territory can be disobeyed with impunity.” The question of fact was 
this: “ A sentence of excommunication is promulgated by a Bishop’s 
statute against all who shall have committed theft; his subjects com
mitting theft outside the diocese are in no respect considered to be 
bound by said statute—since one who pronounces judgment outside his 
own territory can be disobeyed with impunity ”.10 11

10 Pope Boniface VIII, c. 2, I, 2, in Sexto.
11 Cf. Paeelli, Le Personalitd e Territorialitd delle Leggi, specialmente net 

Diritto Canonico, p. 8, seq.
12 Cf. 20, D. II, 1.

5. From this quotation of Pope Boniface, however, it should be in 
no wise inferred that an inferior legislator has no power to enact a 
law that will be binding outside his territory. This was the common 
opinion of pre-Code canonists, who, though modifying their position 
with many exceptions, extended the meaning of Boniface’s enactment 
to all other laws, when as a matter of fact it is directly concerned with 
penal laws.  But since the Code there should be no doubt in the 
matter.

11

The law of Pope Boniface was taken from the Roman Law,12 which 
in the fragment cited does not refer to the legislative but to the 
judicial and administrative power of magistrates, and indeed has no 
reference to subjects, but to those magistrates who are staying outside 
their own territory. Even prescinding from the law’s history, if we 
consider the matter in itself it is evident that the legislative power 
belongs to the non-judicial or so-called voluntary jurisdiction, to which 
the exercise of.authority over a subject outside his territory is not 
repugnant:

(a) not from the nature of the matter, since territoriality is not 
an essential element of law;
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(b) not by an express provision of law, for no law on this point is 
found in the Code. It is true that Canon 2301 states that an Ordinary 
may not command a cleric to stay in a certain place outside the 
territory of his diocese unless the Ordinary of that place has con
sented, or unless there is question of sending a cleric to a house of 
penance or correction which is intended not only for the clerics of 
the particular diocese but also for outsiders, or unless there is question 
of an exempt religious house, and with the consent of its superior. 
But the reason for this law is sufficiently clear, when we consider that 
one Ordinary should not shift his responsibilities to another Ordinary. 
On this point Canon 2282 is also to be noted, which decrees that a 
local Ordinary cannot suspend a cleric from a specified office or 
benefice that is located in a strange diocese, but the suspension 
latae sententiae, inflicted by the common law, affects all offices or 
benefices in whatever diocese they may be held by a cleric.

(c) Moreover, Canon 14, § 1, 1° seems to state the contrary when it 
decrees that strangers are not bound by the particular laws of their 
regular place of residence . . . unless the laws are personal; while 
Canon 201, § 3 does so openly when it declares that unless the nature 
of things or the law forbid such use of jurisdiction, the non-judicialor 
so-called voluntary jurisdiction can be exercised even in one’s favor, 
and made use of even outside one’s territory, and in favor of a subject 
who is outside the territory.

(d) besides, a subject even when outside his own territory always 
remains a subject of his bishop;

(e) and inasmuch as prior to the Code it was understood that an 
Ordinary could give a personal and even general precept to be binding 
everywhere, there is no weighty reason why an Ordinary, necessity 
demanding it, cannot declare such a precept perpetual, namely, raise it 
to the dignity of a law. Confirmatory of this are the Instructions 
issued by the Sacred Congregation of the Council, 1 July 1926, regard
ing priests who leave their diocese for reasons of health or recreation, 
especially during the summer and autumn vacation time.13

Hence an inferior legislator can issue a law that will be binding 
outside his territory, and if he makes this known, namely, if it is 
clear that this is his intention, the law is personal.

In conclusion, laws are always considered territorial unless it appears 
otherwise; they are presumed to be territorial, namely, presumption,

18 A. A. S., 1926, p. 312.
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which is a probable conjecture about an uncertain affair (Canon 1825), 
favors the territoriality of the law. In doubt then this must be held 
as certain, by virtue of the prescript of Canon 8, which is in harmony 
with Regula 15 in Sexto: “It is fitting that unfavorable matters 
be restricted and those favorable extended.” 14 Hence in case of doubt, 
when we are outside our own territory, we are not held to the law; if, 
on the contrary, we are in our own territory, the law must be upheld.

• • « «

CANON 9

Leges ab Apostolica Sede latae promulgantur per editionem in 
“ Actorum Apostolicae Sedis commentario officiali,” nisi in casibus par
ticularibus alius promulgandi modus fuerit praescriptus; et vim suam 
exserunt tantum expletis tribus mensibus a die qui “ Actorum ” numero 
appositus est, nisi ex natura rei illico ligent aut in ipsa lege brevior 

-vel longior vacatio specialiter et expresse fuerit statuta.
The laws enacted by the Apostolic See are promulgated by their 

publication in the official organ of the Apostolic See, the Acta Apos
tolicae Sedis, unless in particular cases another mode of promulgation 
is prescribed; and they do not become binding until three months have 
elapsed after the date affixed to the number of the Acta in which they 
appear, unless the nature of the law requires that it become effective 
immediately, or the law itself explicitly and specially provides for a 
shorter or longer period of suspension.

The present Canon decrees the mode of promulgation to be observed 
with regard to laws emanating from the Holy See.

1. As a general rule, it should be stated that no method of promulga
tion has been determined by the nature of the matter, since any mode 
however simple is sufficient, provided the public will of the maker of 
the law be made known and knowledge of his law can reach in due 
time the entire community. Consequently, promulgation of laws was 
always valid, when, for example, promulgation was made at Rome 
only. Thus the Decrees of the Council of Trent, excepting the Tametsi 
chapter, and the Constitution Apostolicae Sedis (12 Oct. 1869) and 
Officiorum ac Munerum (25 January, 1897) were promulgated at Rome 
only. Nor was it necessary that promulgation of laws be made in the 
provinces of Rome also, unless otherwise decreed in some particular 
cases, contrary to the teaching of certain eminent canonists, who

i*  Odia restringi, et favores convenit ampliari. 
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followed the Roman law in this regard, according to which new laws 
were to be promulgated by the Prince not only at Rome but in the 
provinces also. But this enactment of Roman law was never approved 
by the Church, as is evident from the declarations of various Roman 
Pontiffs. Hence the correct doctrine is: “ Promulgation of laws made 
for Rome is made for the world.”

It is true that promulgation should be a solemn act, but solemnity 
does not imply pomp or noise. It simply means that the law must be 
made known authoritatively by the lawgiver as a public person. How
ever, in order to avoid misunderstanding, it is expedient that the 
method of promulgation should in some way be a solemn and special 
act of the authorities.

Pope Pius X in his Constitution Promulgandi, 29 September, 1908, 
cited in the Code’s footnote to Canon 9, in referring to the method of 
promulgation used in the past, rightfully remarks that 11 though this 
method of promulgation had full force, yet it lacked that solemnity 
which befits acts of the supreme authority.”

2. A brief historical survey will recall the various methods used 
under the old law:

(a) In ancient times, that is, in the first period, the Roman Pontiffs 
were accustomed to send, by means of priests, deacons and acolytes 
acting as special envoys, authentic copies of their Decrees and Con
stitutions to Bishops (usually to that Bishop who could easily acquaint 
his neighboring Prelates with the laws). These copies were called 
“ litterae a pari ” or “ a paribus,” that is, copies that were certified to 
be exact copies of the original documents kept in the archives at 
Rome; and promulgation then took place in the various dioceses or at 
least in the provinces.

(b) Later it was decided that the promulgation of certain Pontifical 
laws should be made in Provincial or National Councils, convened for 

•this purpose.
(c) The promulgation of the official Collections of Decretals was 

effected, as we know from the history of Canon Law, by their trans
mission to the Universities. Thus in this manner the Decretals of 
Pope Gregory IX (Constitution Rex Pacificus, 5 September, 1234) 
were promulgated. They were sent to the Universities of Bologna 
and Paris.

(d) During the thirteenth century, the custom began of having 
laws posted in the more frequented sections of Rome; the first to use 
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this method were Pope Martin IV (1281-1285), with his Bull of 
excommunication against Michael Palaeologus (18 Nov. 1281), and 
Pope Boniface VIII against Philip the Fair.1

1 In the Bull of excommunication issued by Pope Martin IV we read: 1 ‘Ut autem 
hujusmodi noster processus ad communem omnium notitiam deducatur, chartas 
sive membranas processum continentes eumdem, in majoris Urbevetanae (the Pope 
was then staying at Orvieto) Ecclesiae appendi vel affigi ostiis seu superliminaribus 
faciemus, quae processum ipsum quasi sonoro praeconio et patulo indicio publi
cabunt; ita quod idem Palaeologus et alii contra quos processus ipse contigit, 
nullam possint postmodum excusationem praetendere, quod ad eos talis processus 
non pervenerit, vel quod ignoraverint eumdem; cum non sit verosimile remanere 
quoad ipsos incognitum vel occultum, quod tam patenter omnibus publicatur'' 
{Bull. Romanum, t. IU, par. 2, p. 30).

2 This Constitution introduced the ‘ ‘ Acta Apostolicae Sedis ’ ’, the official 
bulletin of the Holy See, founded by Motu proprio, in 1908 and published for
the first time on January 1, 1909, in which are published Bulls, Constitutions,
Encyclicals, and other acts of the Pope, together with the Decrees of the Roman 
Congregations.

« Cf. The Catholic Encyclopedia, Vol. XII, p. 454.

(e) From the year 1870 promulgation was made through the 
authentic publication of the Acts of the Holy See and their divulga
tion in the Offices of the Roman Curia.

(f) Lastly the Constitution, Promulgandi, of Pope Pius X     de
termined the ordinary method of promulgating pontifical laws, namely, 
by the insertion of the text of the law in the “ Acta Apostolicae Sedis ”, 
after this insertion has been ordered by the Secretary or the supreme 
authority of the Congregation or the Office through the medium of 
which the Pope has passed the law. On December 26, 1913 the 
Secretariate of State added the following—and this was a new method 
of promulgation: “All and individual Constitutions and laws con
tained in the four volumes of the acts of Pope Pius X must be con
sidered as perfectly promulgated, therefore, as if they were inserted 
word for word in the official commentary of the Acta Apostolicae 
Sedis.”

12***

8

3. Present Law. Canon 9 enacts that laws issued by the Holy See 
are promulgated by being published in the official organ of the Holy 
See, the Acta Apostolicae Sedis, unless in particular cases another 
mode of promulgation is prescribed.

The Canon speaks of laws issued by the Holy See only, not of other 
laws, and rules that promulgation takes place not by the mere in
sertion of the law in the official bulletin “ Acta Apostolicae Sedis,” but 
by its publication. This section of Canon 9 restates in substance the 
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aforementioned Constitution Promulgandi of Pope Pius X, in which it 
was decreed that “ pontifical Constitutions, laws and decrees inserted 
in that Commentary and made known to the people are in that one 
and only way considered lawfully promulgated, as often as there is 
need of promulgation and the Holy See has not decided otherwise.” 4 
If promulgation takes place in any other way, without special and 
explicit provision, it is null and the law is not binding.

It frequently happens that the time of the law’s promulgation differs 
from its publication. Thus the Code itself was promulgated by the 
Constitution Providentissima Mater Ecclesia, on Pentecost day, 27 
May, 1917 and declared to be in force from 19 May, 1918, but it was 
really published on 28 June, 1917 in the Consistorial Hall when it was 
presented to Pope Benedict XV before the Cardinals and Consultors 
of its codification. Hence some time does elapse between the law’s 
emanation and its publication. During this interval of time, which 
Professor Del Giudice styles the execution period, the legislator’s 
officials are obliged to do everything required to cause the law to be 
executed and thereby to make it binding on the community, when it 
will become public. Consequently, he argues, the law then seems to 
assume an internal value so that it begets, within the hierarchical 
circle, certain obligatory effects as regards those who must look after 
its publication.5 However, this opinion would seem to lack solid 
foundation, because the meaning of Canon 8 is explicit, namely, a law 
is a law, that is, it has binding force when it is promulgated; then only 
and not before. Furthermore, why should a law bind officials of the 
Curia, inasmuch as it is enacted for the community. Nor is it appar-

*As an example of thia let us consider the civil legislation; for instance, in the 
Civil Code of Italy, which in the first of its twelve articles on “ General Dis
positions” decrees: “Laws promulgated by the King become binding through
out the entire Kingdom on the fifteenth day after the date of their promulgation, 
unless it be otherwise stated in the promulgation of the law. Publication consists 
in the insertion of the law in the official collection of laws and decrees, and in the 
announcement of such insertion in the official bulletin of the kingdom. ’ ’

Concerning the promulgation of civil laws Blackstone says: “A resolution of 
the legislature is no law till this resolution be notified; but it may be notified 
in various ways, as by universal tradition and long practice, which supposes 
previous publication; or ‘viva voce’; or lastly by writing or printing; the 
mode of notification being immaterial, provided only that it be sufficiently public 
and perspicuous. After laws are prescribed in the usual and proper way, if the 
subject chooses to remain in ignorance of them, he must abide by the consequence 
of that ignorance” (Blackstone, Com., p. 8).

s Del Giudice, Promulgatione e Obbligatorietd della Legge Canonica, 1927. 
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ent how a law before its promulgation can bind only certain persons, 
namely, the aforementioned officials.

4. The second paragraph of Canon 9 decrees that the laws thus 
promulgated do not begin to bind in conscience until three months 
have elapsed after the date affixed to the number of the “ Acta ” in 
which they appear. The date of each individual law is not considered 
in reckoning these three months, but rather the date affixed to the 
cover of the “ Acta Apostolicae Sedis,” and the three months are com
puted as calendar months in accordance with Canon 34, § 3, 2°. 
Accordingly, a law published in the “ Acta Apostolicae Sedis ” bearing 
date of August 1, 1918, goes into effect on November 1, 1918.

This rule applies both to the external and internal forum, to com
pulsory as well as to penal laws, with two exceptions only, as stated 
in the Canon:

1. Unless the nature of the law is such that its immediate enforce
ment is evident. Declarations of the Divine law, dogmatic laws on 
faith and morals by their very nature require that they take effect 
immediately, e.g., the condemnation of a certain book or a censure 
inflicted against a certain person; thus declarations given regarding 
the laws of Canons 218, and 228, § 2;  so too declaratory interpreta
tions of law, as is stated in Canon 17, § 2.

6

2. Or unless the law itself explicitly and specially provides for a 
longer or shorter period of suspension. In special cases the lawgiver 
is empowered to change the time, but he must give explicit notice of 
this in each case.

6 Regarding legislation on censures and the prohibition of books, consult the 
Apollinaris, January-March, 1930, p. 126, seq. We hold that the Decrees of the 
Holy Office are chiefly doctrinal, at least by reason of their circumstances.

N.B. (a) The legislation of the Code with respect to Episcopal 
laws is this: They begin to bind immediately when promulgated, unless 
the Bishop provides ^otherwise in the same laws. The mode of 
promulgation is determined by the Bishop himself (Canon 335, §2).
(b) And concerning the laws of Plenary and Provincial Councils the 
Code declares that on the conclusion of the Plenary and Provincial 
Council, the president shall submit all the acts and decrees to the 
Holy See, and these shall not be promulgated until the Sacred Con
gregation of the Council has considered and approved the same; the 
Fathers of the Council shall designate the manner of promulgation 
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and the time when, after promulgation, the decrees are to go into 
force (Canon 291, § I).7

7 A National or Provincial Council may be ratified by the Holy See in two ways:
(a) In forma communi, when the decrees are not examined separately, nor 

approved motu proprio and ex certa scientia.
(b) In forma specifica, when all the acts and decrees are carefully reviewed 

and confirmed motu proprio and ex certa scientia.
The approbation in forma communi adds no authority whatever to the decrees 

of National Councils, while that in forma specifica gives them the force of uni
versal laws of the Church.

8 St. Alphonsus, Theologia Moralis, n. 96, q. 2.

The term 11 vacatio legis/’ in Canon 9, signifies the period of time 
between the day of promulgation and the day when the law begins to 
bind, granted by the lawgiver in order that his subjects can acquire 
in the meantime a knowledge of the law. Before the Code it was in 
dispute whether or not such period of time should be granted, and if 
granted, how long that period should endure. Debated questions 
arose as to whether laws were binding as soon as promulgated, or as 
soon as they became known, or when they were presumed to be 
known by all. With St. Alphonsus it was commonly held that laws 
had force two months after their promulgation,8 as was true in Roman 
Law. The Code now settles the question with respect to Pontifical 
Laws in Canon 9.

CANON 10

Leges respiciunt futura, non praeterita, nisi nominatim in eis de 
praeteritis caveatur.

Laws affect juture, not past acts, unless it is explicitly declared 
they are retroactive.

Canon 10 treats of the extension of law with relation to time. There 
is a nexus between this present Canon and Canon 4, though they 
treat of different matters. While Canon 4 legislates with respect to 
acquired rights, Papal privileges and indults in existence before the 
Code, the Canon now under consideration refers to all laws whether 
present or future, general or particular.

I. The principle laid down in Canon 10 is found in Roman law also; 
and the usual form of laws of the Republic relative to their effect was 
this: “ After the proposal of this law . . . : It is certain that laws and 
constitutions pertain to future and not to past affairs, unless they 
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expressly mention past time, and refer to matters that are not as yet 
completed ”. Theodosius and Valentianus declared the same in 1, 7, 
C. I, 14: “ Since it is fitting to impose laws on future actions and not 
to cast aspersions on events already past ” (65, C.X, 31).

2. Likewise in the Law of Decretals, cited in the Code’s footnote to 
Canon 10: “ Whenever a new law is enacted it usually affects future 
acts in such a manner as not to extend itself unfavorably to those that 
are past, lest it happen that they who act before a prohibition is made 
and therefore in ignorance of it, suffer the same penalty as they who 
after its enactment act in violation of it.”1

3. Pope Gregory IX says the same: “ For it is certain that laws and 
constitutions regard matters of the future and do not refer back to 
past acts, unless they explicitly mention past acts” (13, X, 1, 2). 
From the above passages the origin of the present law is shown; our 
Code took it from the Decretals of Gregory IX and he in turn from 
the Justinian Code.    12***

1 St. Gregory, A. D. 598, 2, X, 1, 2.
2 So too the Civil Code of Italy in the second article of its *‘General Dispositions 99

reads: “Laws affect the future only: they have no retroactive effect”; also in the
Constitution of the U. S. A., art. I, Sect. X, 1: “No State shall . . . pass any
biD of attainder, ex post facto law, or law impairing the obligation of contracts. ’9

This Canon shows us another property of law; namely, law gen
erally speaking is not concerned with acts done before its publication, 
not with matters that are still pending, but it affects future acts only. 
It is seldom that laws are made retrospective. For it is the property 
of laws and rules to regulate acts, to direct and to govern actions, but 
effects produced in the past are already regulated and have no future 
need thereof. Hence the saying: “ The law looks forward, not back
ward.” This is not true of declaratory laws, for they merely explain 
more clearly laws already existing, and decree nothing new (cf. Canon 
17, §2). The text of the law will show whether it is a declaratory 
law or not. For example, if the expression “ we declare ” is used. 
However, if the text reads, “we declare and decree,” the law is ex
tended to the future only in respect to those parts of it which consti
tute new law.

Canon 10 establishes an exception to its rule when laws explicitly 
mention past acts. At times the public welfare demands that the 
legislator extend or restrict the force of old laws, or that he change 
and correct them. Hence when these modifications are necessary, the 
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lawgiver has every right to enact laws concerning past acts, but if he 
does so he is obliged to state explicitly that they are retroactive.

The same legislation obtained under the old law:8 (a) Pope Boni
face VIII, legislating on the powers of Legates of the Holy See, decreed 
that his law be extended “ not only to the future but also to the past 
and to matters still pending ” (Cf. 4.1,15 in VI0). (b) Pope Clement 
V enacted a law of procedure in causes concerning benefices, marriage, 
tithes and usury: “ We will that this be extended not only to matters 
of the future, but also to past and- even to matters that are still 
pending because of an appeal” (C. 2, 11 in Clem.), (c) The law c. 
un. de Probation. II, 7 in Clem., and c. 1 de sentent, excomm. V. 1° 
in Clem, established by the same Pontiff: Here Pope Clement, after 
reproving certain male religious who had frequently violated, for 
futile reasons, prohibitions given them, decreed that they must observe 
these prohibitions, and added: “ Moreover, We extend this sanction 
to matters that are pending.” (d) The Sacred Congregation of In
dulgences (June 21, 1893) was asked: Has the Decree issued by the 
Sacred Congregation, dated January 31, 1893, retroactive force with 
respect to question IX: May the faithful who have been received into 
the Third Order of one religious organization be received into the 
Third Order of another,—and which was answered in the negative. 
The answer to the doubt submitted was affirmative, namely, the Decree 
has retroactive force; and permission was granted to the aforemen
tioned persons to choose one or another of the various Third Orders.

8 Cited in the Code's footnote to this Canon.

Consequently, without prejudice to the fixed principle that a law 
regarding the past never destroys an acquired right, the lawgiver can 
expressly legislate with respect to past acts, not in the sense that he 
can touch an act once it is posited, but that he can exercise his 
authority over its effects that still endure. Thus, (a) with respect to 
penal effects, when he inflicts penalties for past transgressions of law, 
either by passing a general law, or a sentence in particular cases 
(Canon 2222). (b) Concerning invalidating effects: for the lawgiver 
can issue a law or pass a judicial sentence that will invalidate acts 
which were validly posited, provided such acts can be nullified by 
human authority and that the law’s intention to nullify them be 
evident. This the lawgiver does, especially when he wishes to intro
duce certain changes or reforms, (c) With reference to inhabilitating 
effects: for as a judge by his sentence can declare a person disqualified, 
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even without any fault on his part, so too the lawgiver in view of a 
past act can establish a disqualification regarding the future, for 
example, relative to advancement to Holy Orders. There is no ques
tion here of sinful guilt, but of the privation of one’s right caused by 
lack of a required condition, with a view to the common good.

(a) The Holy See was requested to 
Practical Decisions of Cases declar® Yhether or f01.the *imple 

perpetual vows made m religious 
orders of men and women before 

the Code are subject to the old law with respect to the manner of 
dismissal of those religious and the effects of the dismissal? Answer: 
Yes, they are subject to the former laws (Commission, October 16, 
1919; A.A.S., XI, 476).

The reason of the above decision is evident: A vow is a bond which 
unites a religious to an order; and since this bond was formed before 
the Code, what it then was it now remains under the Code, whose laws 
have no retroactive force. (Cf. Canons on dismissal of religious in 
Book II, title XVI of the Code, as they effect some changes in the 
former discipline.)

(b) Do the prohibitions of Canon 642 declaring that secularized 
religious cannot obtain certain offices and positions apply also to 
religious who were secularized before the Code? Answer: Canon 642 
applies also to religious secularized before the Code (Commission, 
Nov. 24, 1920; A.A.S., XII, 575). The conclusion must not be drawn 
that this reply is not in harmony with Canon 10. Canon 642 is a 
re-enactment of the decree of the Sacred Congregation of Religious, 
15 June, 1909 (A.A.S., I, 523).

(c) Other examples are adduced:  For instance, if there is question 
concerning the delegation of jurisdiction given prior to the Code, for 
the reason that this is a juridic fact that is substantially terminated 
in a moment, it is governed by the old law; if delegation is given after 
the Code, its use is governed by the Canons of the Code.

4

If there is question of prescription that was begun though not yet 
completed (a juridic fact that is completed within a certain period of 
time), we may follow either the old or the new law. However, if 
prescription shortens the time with regard to ecclesiastical goods, as 
Canon 1511, § 2 decrees,5 (formerly a period of forty years was re-

« Cf. Toso, Comment, ad Lib. I Cod. (Ed. 1921, p. 25).
» Canon 1511 ordains that only a prescription of one hundred years1 duration is 
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quired), it is permissible to follow the new law, but the rights of the 
Church remain unimpaired. Hence that period of time granted prior 
to the Code for acquiring such rights which was still in lawful expecta
tion according to the old law must in no respect be shortened, since in 
this case the Rule on not destroying an acquired right and the jus 
tutelae which belongs to Churches, obtains. Similarly, if certain 
privileges had been granted in this matter, they remain intact in 
accordance with the legislation of Canon 4. For example, to the 
Benedictine Order was granted the privilege whereby a prescription of 
sixty years only is valid for acquiring their goods; a prescription of 
one hundred years is required for acquiring the goods of the Cistercians 
and various Mendicant Orders.

If the juridic facts comprise several acts and these be essential, and 
one act only was posited, the old law must prevail: thus if a cleric 
had been elected to a benefice, but had not yet accepted it; or if he 
had accepted it, but was not confirmed in it; for in virtue of his 
election, or by his acceptance, he possesses acquired rights; hence he 
is favored by the legislation of Canon 4.

(d) Cf. also our commentary on Canon 4.
* # * »

CANON 11

Irritantes aut inhabilitantes eae tantum leges habendae sunt, quibus 
aut actum esse nullum aut inhabilem esse personam expresse vel 
aequivalenter statuitur.

Those laws only are to be considered invalidating or disqualifying 
which explicitly or equivalently state that an act is null and void, or 
that a person is incapable of acting.

This Canon defines what are meant by invalidating and disqualify
ing laws.

Invalidating and disqualifying laws largely regard contracts, wills, 
marriage, the conferring of benefices, adoption, the vows of religious 
profession and oaths. Canonists have raised many questions concern
ing their force and application, so much so that D’Annibale terms this 
particular matter “ involved, difficult and confusing n.1
valid in the case of immovable property, precious movable goods, and rights and 
personal and real claims of the Holy See; goods, property, and rights of any other 
ecclesiastical person can be acquired by a prescription of thirty years.

i D’Annibale, Summula, I, 211.
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1. An invalidating law is one that renders invalid, that is, of no 
value, acts which, by the natural law and the general principles of 
positive or human law, would otherwise be valid? For example, a 
marriage that is not celebrated in the presence of the pastor, etc., is 
null and the contract is not upheld, for Canon 1094, legislating on the 
form of marriage, decrees that those marriages are invalid which are 
not contracted either before the pastor or the local Ordinary or a 
priest delegated by either and at least two witnesses, in conformity, 
however, with the rules laid dowm in the Canons that follow, and 
saving the exceptions mentioned in Canons 1098 and 1099. Another 
example of invalidating law is had in Canon 1312, § 1 concerning the 
invalidation of vows, on the part of those possessing coercive power 
over the will of the one making the vows.

A disqualifying law is one that renders a person incapable of per
forming certain acts. Hence it is a species of invalidating law relative 
to its effects, though it does not directly affect the act, but the person. 
Thus if a cleric in major orders attempts marriage, the contract is null, 
for Canon 1072 imposes this disability on clerics in major orders.8

Since these laws are made for the common good, for the welfare of 
society, namely, in order to safeguard society from fraud, danger and 
injury, they should not be considered nor are they strictly speaking 
penal laws. Hence Canon 988 rules that ignorance of irregularities 
which arise from crime or from defect, and ignorance of impediments 
does not prevent one from incurring them. However, for the reason 
that invalidation proves a detriment to the agent, they may be im
posed—and this does occur at times—as a punishment of crime.

Invalidating and disqualifying laws certainly bind in conscience. 
An invalidating law commands that a certain act be regarded as in
valid and a disqualifying law that a certain person be considered 
disqualified. This obligation demands that certain acts are not to 
be upheld as valid, nor are they to be considered as a source of rights 
and emoluments. However, it should be noted that if the laws forbid 
and at the same time nullify an act (as matrimonial impediments) 
they oblige in conscience to omit the act; thus it is not permissible to 
attempt marriage with a diriment impediment; but if they invalidate

2 Such acts should be termed unperformed acts or acts that are null and void 
in themselves. For the Latin irrito means the same as irritum reddo, that is, I 
make invalid or of no value. (Latin in ratus—not ratified, without effect, from 
the Latin reor—I decree, I constitute.)

a Cf. also Canon 1073.
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only without forbidding (as the formalities of wills) they oblige one 
to suffer their invalidating effects, either before or at least after the 
judicial sentence has been passed. Thus if in last wills made for 
profane purposes the formalities of the civil law were omitted, they 
must be regarded as valid before the invalidating sentence of a judge, 
at least when such wills do not injure the rights of necessary heirs.

Theologians and canonists observe that an invalidating law ceases 
to bind in cases which ordinarily entail impossibility or very grave 
inconvenience, but it is not certain that such a law ceases to be 
binding in cases which are impossible or seriously inconvenient to an 
individual person.

2. The Roman law considered a law perfect when it both forbade 
something to be done, and if done rescinded it; thus the Lex Fufia 
Ccminia, B. G. 2, which declared null all manumission by will made 
beyond the lawful number; so too the Lex Aelia Sentia, A. D. 4, which 
rules that manumission in fraud of creditors was void (G. I, 36)/ 
Later, by an official interpretation of Theodosius and Valentianus, it 
was decreed that if prohibited acts were performed they were to be 
considered as having never taken place, even though the lawgiver 
only forbade them.5

Canon Law adopted this law by making it one of the Regulae Juris 
in the Liber Sextus: “ That which is done against the law must 
certainly be regarded as not done at all.” 6 In practice, however, this 
law was subject to very strict interpretation, with the result that this 
other rule obtained: “ Many things which are forbidden gain the 
strength of an old and sturdy oak once they are done ”.7 In other 
words such laws in practice obtained for the most part only the force 
of a precept or prohibition. An example is furnished by the above 
citation from the Decretals (c. 16, X, III, 31), where it is decreed: 
“ Profession should not take place nor be accepted during the proba-

< A less perfect law was one which forbade something to be done, and if done 
did not rescind the act, but imposed a penalty on the transgressor: for instance 
the Lex Furia testamentaria (cf. G. II, 226, and IV, 22, 23).

5 L. 5, C. I, 14.
vQuae contra jus fiunt debent utique pro infectis haberi (R. J. 64).
7 1 ‘ Multa fieri prohibentur, quae, si facta f uerinr, obtinent roboris firmitatem ’’ 

(c. 16, X, de regularibus, III, 31). Cf. also D’Annibale, Summula, I, 211-212, 
because in practice before judicial sentence is passed, the possessor enjoys the 
favor of law, according to the axiom, 4 * In ease of equal right the possessor has 
the greater right” (cf. 36, D, XXIX, 1), or as we say “Possession is nine 
points of the law.” 
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tion period, but if then made and accepted, it is valid.” However, 
this legislation was changed with the Council of Trent (Sess. XXV. de 
regularibus, c. 15) and with the Code, Cans. 572 and 555, § 2, which 
rules that under pain of invalidity the novice must make the novitiate 
for one continuous and complete year.

3. To remove all doubt in the matter, it was the intention of the 
lawgiver that the Code give a clear official norm on this point, and 
hence he decreed that those laws only are to be considered invalidating 
or disqualifying which explicitly or equivalently state that an act is 
null and void, or that a person is incapacitated from acting. Explana
tory of the meaning of Canon 11 is Canon 1680 which occurs in Book 
IV of the Code, Chapter III, Title V “Actions Arising from the Nullity 
of Acts.” The Canon states in its first paragraph that an act is null 
and void when either the essential constituents of the act are wanting, 
or some formalities or conditions are lacking which the Sacred Canons 
require under nullity. So too Canon 1148, § 2, declares that consecra
tions and blessings, both constitutive and invocative, are invalid if the 
formula prescribed by the Church is not employed. On the contrary, 
Canon 1147, § 3 rules that a reserved blessing, when given by a priest 
without the necessary permission, is illicit, but valid, unless in the 
reservation the Holy See has expressly stated that it cannot be validly 
given except by those to whom the blessing is reserved or by those 
who have received a special faculty. However, if consultation only 
of the chapter or of other persons is demanded of a Superior before 
acting validly, conformably to Canon 105, it may be disputed whether 
such consultation is also necessary in such wise that if the Superior 
omits to consult the specified persons he acts invalidly in every case. 
Vermeersch holds the negative opinion 8 and proves his position with 
convincing arguments. Therefore, not all prohibitory laws invalidate 
or disqualify; nor is presumption admissible; nor it is sufficient that a 
law forbid a certain act (if the law forbids an act, and in spite of the 
prohibition you perform the act, you commit a sinful, useless act), but 
over and above this the law must decree that the act is null, that the 
person is disqualified, and this it must state either explicitly or 
equivalently. There is explicit invalidation and disability when it 
is decreed in clear and manifest terms; implicit when equivalent terms 
are used. For example, Canon 1067 explicitly declares invalid a 
marriage contracted by a male before he has completed his sixteenth

a Vermeersch, Epitome Juris Can., ed. 2, n. 194, p. 126.
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year of age, and a female before the completion of her fourteenth 
year.0

* * * *

CANON 12

Legibus mere ecclesiasticis non tenentur qui baptismum non receper
unt, nec baptizati qui sufficienti rationis usu non gaudent, nec qui, licet 
rationis usum assecuti, septimum aetatis annum nondum expleverunt, 
nisi aliud iure expresse caveatur.

Laws which are purely ecclesiastical in their nature do not bind: 
(1) unbaptized persons; (2) baptized persons who do not have sufficient 
use of reason; (3) baptized children who have the use of reason but are 
under seven years of age, unless the law explicitly rules otherwise.

Canons 12, 13, and 14 treat of the subject of ecclesiastical laws; and 
the present Canon states who are capable of receiving ecclesiastical 
laws.

The legislation of Canon 12 does not refer to the Divine Law, be it 
Natural or Positive. All are subject to the Natural Divine Law; 
those still in infancy and the habitually insane are potentially subject 
to the Natural Divine Law; hence they cannot be influenced to per
form actions contrary to that law (e.g., blasphemy, unchasteness, 
murder, theft); but they are not actually subject to it, hence their 
transgression of the Natural Divine Law is material not formal, since 
they have not as yet the use of reason.

All are likewise bound by the Positive Divine Law, but the ur- 
baptized are not held to those positive divine laws which presuppose 
the reception of baptism. Consequently, infidels are obliged by positive 
divine law to embrace the faith and to receive baptism. Once they 
have received baptism they are bound by all positive divine laws. 
Sufficient proof of this is had in the Gospel of St. Matthew, XXVIII, 19, 
20: 11 Going, therefore, teach ye all nations, baptizing them . . . teach
ing them to observe all things whatsoever I have commanded you.”

o Other examples are Canons 2294, § 1, 2390, § 2, 2394, n. 1, 2395, which declare 
who are automatically incapacitated from receiving benefices; Canon 2368, § 1, 
concerning the disqualification of confessors guilty of solicitation. Cf. also Canon 
3413 which declares disqualified those female Religious Superiors who after the 
visitation has been announced transfer religious to another house without the 
consent of the Visitor, etc.; Canon 2345, whereby clerics who usurp or retain 
goods and rights pertaining to the Roman Church are declared disqualified to 
obtain dignities, benefices, etc.; and Canon 2346.
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Nor does this Canon concern those ecclesiastical laws which are rather 
interpretations or declarations of divine law, since they are to be 
classed with divine law itself. There is question here of purely 
ecclesiastical laws, namely, those laws which the Church has enacted 
in addition to the Positive Divine Law and in harmony with the 
Natural Law.

The question is: Who are subject to the laws of the Church?
The Canon answers this question by a process of elimination, that is, 

by exclusion, by indicating those who are withdrawn from the observ
ance of such laws, either by the divine law itself, or by the natural 
law, or by positive ecclesiastical law:

(a) By divine law, the unbaptized are not subject to ecclesiastical 
laws.

In the Law of Decretals,*  Pope Innocent III wrote on this point: 
“(Pagans) are not bound by canonical constitutions; since, as the 
Apostle says,1 what have we to do to judge them that are without? ” 
(c. Gaudemus 8, X, IV, 19). Hence the Roman Pontiff cannot dis
solve the marriage of two infidels, even though it be only a legitimate 
marriage.

The Code canonizes this principle in Canon 87. This Canon de
crees that by baptism a human being becomes a person in the Church 
of Christ. However, valid baptism is required; nor does putative 
baptism suffice. To .belong to the body of the Church, one must be 
united to the ecclesiastical society by a valid act, that is, by a real 
bond, since God has nowhere decreed that putative baptism produces 
the same effect as valid baptism. Nor can the Church supply in this 
matter, since it concerns a matter pertaining to divine law.2 Nor can 
c. 2 de presbytero non baptizato, X, III, 43 be adduced to the con
trary, for in that passage Pope Innocent III does not say that this 
unbaptized priest belonged to the body of the Church. He merely 
states that this priest was cleansed of original sin by baptism of 
desire.

The Fathers and Theologians divide baptism into three kinds: the 
baptism of water (aquae or fluminis), the baptism of desire (flaminis),3

* Cited in the Code’s footnote to this Canon.
11 Epistle of St. Paul to the Corinthians, V, 12.
2 This view is correctly held by Lehmkuhl, Billot, Wernz and others, while 

Palmieri and Pesch seem to hold the opposite opinion.
» The Latin word flamen is used because Flamen is a name for the Holy Ghost, 

Whose special office is to move the heart to love God and to conceive penitence for 
sin. (Cf. Catholic Encyclopedia, II, p. 2456.) 
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and the baptism of blood (sanguinis). However, the first only is a 
sacrament, as it alone imprints the character of soldiery in the Church, 
and confers citizenship in the same.4 Catechumens are not held to 
the laws of the Church, for the simple reason that they have not yet 
received the sacrament of baptism and therefore have no juridic 
personality in the Church. For the same reason they cannot use the 
Pauline Privilege? On the other hand, all those who have been 
made subjects of the Church are bound by her laws, even though 
they have fallen into apostasy, heresy and schism, unless an express 
or tacit dispensation or a lawful custom exists?

(b) By the natural law, those baptized persons, who have not 
sufficient use of reason, are not subject to the laws of the Church. 
The following then are not bound by purely ecclesiastical laws: in
fants, because they have not yet attained the use of reason; the insane, 
because they have not sufficient use of reason, namely, those persons 
who are habitually insane and consequently are incapable of being 
directed by a fixed rule to the common end of society. For such 
persons cannot understand a positive law, nor is a knowledge of the 
same inborn. All the above persons then may eat meat on days of 
abstinence. However, those who are intoxicated, asleep, or temporarily 
deranged (with lucid intervals), monomaniacs, insofar as their 
derangement does not prevent their observing law, are all subjects of 
ecclesiastical laws, though actually they may not be held to them.  
For the property of law is to regulate human acts, and the above 
persons in their actual condition cannot elicit human acts, namely, free 
and deliberate acts of the will.

7

(c) By positive ecclesiastical law are excluded those baptized 
persons who have attained the use of reason, but have not yet com
pleted their seventh year. This has always been the common teaching 
of the authors, a teaching deduced from what is true in most cases 
and based on a presumption of fact: persons on the completion of 
their seventh year usually have a sufficient use of reason. The 
seventh year must be completed, according to the method of reckoning 
time laid down in Canon 34, § 3, 1°, 3°. In case of doubt the use of

* Canon 87.
5 S. C. Inq., 10 March, 1901.
e For example, Canon 1099, § 2, cited in the Code’s footnote to Canon 12, grants 

a dispensation in this regard.
7 Cf. D ’Annibale, o. c. T, n. 204.
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reason is presumed, according to the meaning of Canon 88, which 
declares that a person who has completed his twenty-first year is 
called a major; under twenty-one he is called a minor; a boy is 
regarded as having reached the age of puberty when he completes his 
fourteenth year, a girl when she completes her twelfth year; a child 
who is under the age of seven years (called infans, puer, parvulus), is 
not considered responsible for his actions.

When fully seven years of age, the law presumes that the child has 
attained the use-of reason. Persons habitually devoid of the use of 
reason are regarded by the law as equivalent to infants. Hence 
children when fully seven years of age are subject to all ecclesiastical 
laws proper to their age, as abstinence from flesh meat, precept of 
hearing Mass, annual confession, etc.; but they are not bound by laws 
of fasting (Canon 1254, § 2). ’ Similarly, children who have not yet 
attained the age of puberty are excused from the penalties latae sen
tentiae, and should be punished with educational corrections rather 
than with censures and other severe vindicative penalties (Canon 
2230).

3. According to Canon 12, this legislation stands, unless the law 
explicitly rules otherwise. Canon 906 rules otherwise regarding the 
law of annual confession; Canon 859, § 1 and Canon 860 concerning 
the Easter Communion; Canon 854, § 2, and Canon 940 with reference 
to the reception of the sacraments in danger of death. However, it 
should be carefully noted that these precepts regard substantially the 
divine law; the Church merely determines their manner of observance.

4. A special question regarding excommunicates, heretics, schis
matics should be here discussed, namely: Are they obliged by Church 
laws?

Excommunicates, heretics and schismatics are in every respect sub
ject to the authority of the Church, for they were made her subjects 
by baptism; and they must not obtain, to quote an axiom, an advant
age by their own delinquency. Hence, strictly speaking, they are held 
to all ecclesiastical laws. This is confirmed by Canon 12. Canon 
87 declares this in clear terms: By baptism a person becomes a subject 
of the Church of Christ with all the rights and duties of a Christian, 
unless, insofar as rights are concerned, there is some obstacle impeding 
the bond of communion with the Church, or a censure is inflicted by 
the Church. Now because of this obstacle an unbaptized non-Catholic 
has no personality in the church, and consequently cannot appear as 
an actor before the ecclesiastical tribunal, for example, in a matri- 
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monial cause. However, a baptized non-Catholic has juridic person
ality in the Church, and strictly speaking he can take the part of 
actor, e.g., in a matrimonial cause; but inasmuch as the exercise of 
this right is impeded by the obstacle of heresy, schism, or by apostasy, 
he cannot take the role of plaintiff; there is “ an obstacle impeding the 
bond of communion with the Church.” This matter was defined by a 
response of the Holy Office, 27 January 1928 in answer to the following 
questions. Inquiry was made: I. Whether in matrimonial causes a 
non-Catholic, baptized or not baptized, may be admitted as actor? 
II. Whether in any matrimonial cause between a Catholic party and 
a non-Catholic party, baptized or not baptized, which is brought in 
any manner to the Holy See, the Supreme Sacred Congregation of 
the Holy Office has exclusive competence?

The reply of the Holy Office to the first question was in the negative, 
that is, the law of the Code must be observed, especially Canon 87. 
However, if there are special reasons for admitting non-Catholics as 
adores in such cases, recourse must be made in every case to the 
Supreme Sacred Congregation of the Holy Office. As to the second 
question, the Holy Office replied in the affirmative, making special 
reference to Canon 247, § 3 and disclaiming competence in any cause 
reserved under Canon 1557, § 1-1°.

From the above replies it appears that the Church does not abso
lutely deny juridical capacity of a baptized non-Catholic to appear as 
the plaintiff in a matrimonial cause, but states that the permission 
for the non-Catholic to bring the matrimonial cause as actor to the 
ecclesiastical tribunal must first be obtained from the Holy Office. 
For the Holy Office guards the doctrine of faith and morals8 by 
exclusive right, and since such matrimonial causes relate to faith and 
morals (for there is always danger in a particular case of showing 
signal favor to heresy or schism), the Holy Office alone is competent 
to judge such matters.9

8 Canon 247.
o Cf. the Jus Pontificium, 1927, Fasc. I, p. 30, seq., regarding the Vanderbilt- 

Marlborough matrimonial cause; also Canon 1960: Matrimonial causes between 
baptized persons belong by proper and exclusive right to the ecclesiastical judge. 
The Dean of the Sacred Bota on the occasion of the opening of the juridical year, 
1 October, 1927, made the following statement: “The accusation has been made 
against us that we undertook the adjudication of matrimonial causes between non
Catholics. . . . But such a charge is devoid of all foundation. For in the first 
place everyone knows that the Church openly claims for herself the right to decide 
matrimonial causes between baptized persons (as is clear from the law of Canon
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In the matter of blessings and exorcisms the Code rules that blesar 
ings are to be given primarily to Catholics; they may also be given to 
catechumens, and, where there is no prohibition of the Church, also to 
non-Catholics so that they may obtain the light of faith, or .together 
with it bodily health;10 and that exorcisms may be pronounced by 
authorized ministers, not only over the faithful and over catechumens, 
but also over non-Catholics and excommunicated persons.11

However, excommunicates, heretics and schismatics are incidentally 
excused from the observance of certain Church laws, either because 
they are explicitly dispensed from the same;12 or because they are 
forbidden to perform certain acts;13 or because it is not the Church’s 
intention to oblige them in certain matters, lest sins be multiplied.

It is the Church’s intention to oblige them to laws which directly 
concern the common good and safeguard public order, namely, in
validating laws.14 The same holds true with regard to inhabilitating 
laws and the general laws on delicts and penalties, or enactments 
pertaining to human acts, for example, in the matter of contracts, the 
juridical effects of fear, or ignorance. If they were born and reared

I960 of the Code). ... It is very evident that non-Catholics by appealing to the 
ecclesiastical authority recognize by that very fact the competence of the Church, 
which (inasmuch as their petition has for its purpose, as Canon 1654 declares, the 
averting of spiritual harm) does not refuse to give such non-Catholics a hearing.19

10 Canon 1149.
11 Canon 1152.
12 Cf. Canon 1070, which restricts the impediment of disparity of cult to a person 

baptized in the Catholic Church, or received into the Church from heresy or schism, 
when contracting marriage with an unbaptized person; and Canon 1099, § 2, which 
declares that non-Catholics, whether baptized or unbaptized, who have never become 
converts to the Catholic Church, are never bound to observe the Catholic form of 
marriage if they marry among themselves; exempt also from the canonical form 
of marriage are persons born of non-Catholics, who were baptized in the Catholic 
Church, but were reared from their infancy in heresy, schism, infidelity, or without 
any religion, whenever they contract marriage with non-Catholics.

is For instance, to hear Mass. Canon 2259 decrees that every excommunicated 
person is deprived of the right to assist at the divine offices, but not at the preach
ing of the word of God; and Canon 2260 rules that an excommunicated person 
may not receive the Sacraments; and after a declaratory or condemnatory sentence, 
he may not receive even the sacramentals.

i*  For example, matrimonial impediments, but not the Catholic form of marriage, 
according to Canon 1099, § 2, provided there be not question of apostates. Today 
this can no longer be held in doubt, although numerous authors, such as Pichler, 
Schmalzgrueber, formerly sponsored the contrary opinion; as is evident from the 
practice of the Holy See, which is wont to dispense heretics from impediments of 
ecclesiastical law, but not those persons converted from infidelity. Cf. Canons 87, 
1038, § 2, 1099, § 2.
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in the Church, or after their conversion left the Church, they are 
bound also to the observance of laws that concern their own sanctifica
tion. On the other hand, if they were born and reared in heresy or 
schism apparently they are not held to such laws, for example, laws 
regarding holydays, fast and abstinence.15

Are those baptized as non-Catholics, that is, those who were born 
and brought up in some non-Catholic sect, and in good faith, held to 
the observance of church laws that have for their object the sanctifica
tion of the individual, such as fasting and abstinence? Let us consider 
the question in the light of the principles of law. There are two 
opinions, as we stated above.

I. Those who answer the question in the affirmative base their 
opinion on Canons 12 and 87, the Council of Trent,16 the Apostolic 
Letter Singulari Nobis of Pope Benedict XIV, § 14 (9 February, 1749) 
and two responses given by the Sacred Congregation of Propaganda 
Fide (26 June, 1820).

(a) The Council of Trent declares: “ If any one saith that the 
baptized are by baptism itself made debtors but to faith alone, and 
not to the observance of the whole law of Christ; let him be anathema ” 
(Canon 7); “If any one saith that the baptized are freed from all 
the precepts, whether written or transmitted, of holy Church, in such 
wise that they are not bound to observe them, unless they have chosen 
of their own accord to submit themselves thereunto; let him be 
anathema” (Canon 8).1T

(b) The Sacred Congregation of Propaganda Fide was given this 
case: “ Many of our people are obliged to buy or to cook meat, or to 
serve it every day at the meals of Protestants. If compelled to give 
up their positions, they will be reduced to dire need, as they know no 
other way of supporting themselves. May this be permitted or 
tolerated, in view of the great inconvenience involved and since on 
the part of the Protestants there is no contempt of the Church’s law, 
about which they seem little concerned or probably do not advert to 
it? ” The Congregation replied in the affirmative because of the grave 
detriment that might be caused Catholics.18

is This opinion is regarded as probable by several authors; hence in practice it 
may be held as certain. Others hold the opposite opinion, but they consider these 
heretics and schismatics excused from sin because of their ignorance of the law.

io Session VII, de Bapt.} Canons 7, 8 and 9.
it Waterworth ’s translation.
is S. Congregatio de Prop. Fide. 26 June, 1820 (C. P, pro Sin. Siam).



568 A Commentary on Book I

(c) The same Congregation on the same date answered this second 
question: “Are Catholic wives permitted to serve meat to their 
husbands who request it on days when it is forbidden, though they 
themselves do not eat it? ” Answer: “ Yes, they may do so, should 
they otherwise suffer harm by disobeying their husbands in this regard, 
and there is no contempt of religion.”19

(d) The Apostolic Letter Singulari Nobis contains the following: 
“ Lastly We hold that it is certain that those persons who have re
ceived Baptism from heretical ministers are cut off from the unity of 
the Church, if after they attained the age when they could normally 
distinguish between right and wrong they still adhere to the erroneous 
tenets of said ministers; and they are deprived of all goods enjoyed 
by those in the Church, but they are not freed from the authority and 
legislation of the same ”.20

II. (a) On the contrary, the negative opinion is based on Canon 
5, or the principle therein stated regarding centenary custom which is 
contrary to law. And that these heretics and schismatics are canonic
ally capable of introducing a custom is evident from the fact that 
they constitute a complete community, on which the Church has from 
time to time imposed her commands or laws.

(b) Furthermore, in this opinion, recourse is had to epieikeia, which 
in fact really is applicable in the case; for reasons are present for 
exempting such heretics and schismatics. Nor can it be said that 
there is no need of having recourse to epieikeia, inasmuch as good faith 
is present. For “ that very act (that is, the material violation of the 
law) objectively considered in one who is held to the law pertains to 
matters that are morally wrong ”.  And why must the law remain 
in force, when it is admitted that it is not to be observed? For this 
would be a legal monstrosity. No one can object that in this way 
heresy is countenanced; only the uselessness of the law in a particular 
case is recognized.

21

(c) Regarding the documents adduced, the following should be 
noted:

The Council of Trent at that time had strong reasons for such 
legislation, for when the so-called Reformation began all such heretics

io Collectanea, 747, 748.
20 Cf. Codicis I. C. Fontes, Vol. II, n. 304.
21 Lehmkuhl, Theol. Mor., I, n. 225. 
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and schismatics were in bad faith, or at least they were presumed to 
be; hence they were regarded as heretics and schismatics from crime, 
and consequently in no way could they be considered free from the 
observance of laws.

From the aforementioned responses of the S. Congregation of 
Propaganda Fide, we can only infer the toleration which the Church 
has employed towards such heretics, or that the Church gave her 
consent to this toleration.

The Apostolic Letter Singulari Nobis of Pope Benedict XIV, ad
dressed to the Cardinal Duke of York, concerns the marriage of an 
heretical woman with a.Jew, both of whom were later converted to 
the faith: our case is quite different, since it concerns the public good.

Finally, as to the observance of Canon 12, the advocates of the 
latter opinion rightly observe that prescription is possible against the 
legislation of this Canon and that there really is prescription in the 
case under consideration, since for centuries usage has prevailed 
against it.

All these factors plainly show the reasonableness of our position, 
which in practice can be safely followed.

However, it is never lawful for a Catholic to urge them to violate 
church laws, since the Church does not permit Catholics directly to 
induce them to act contrary to law, e.g., to eat meat on Friday.

It is still a moot question among canonists whether affinity arises 
from a legitimate marriage between non-baptized persons. However, 
the negative opinion seems to be the more probable, namely, that 
teaching which is more conformable to the Canons of the Code. For 
Canon 97, § 1 rules that affinity arises from valid marriage, either 
ratified only, or ratified and consummated. But a ratified marriage 
is called, and is the valid marriage of baptized persons, not the legiti
mate marriage of unbaptized persons; on this point Canon 1015 decrees 
matrimonium ratum is the name for the valid marriage of baptized 
persons before they have consummated it; matrimonium ratum et 
consummatum is a marriage of Christians which has been consum
mated by the conjugal act; matrimonium legitimum is a valid marriage 
contracted between unbaptized persons. Cappello adds: Very prob
ably no affinity arises, if a Catholic, having obtained a dispensation 
from the impediment of disparity of cult, contracts marriage with an 
unbaptized person, because such a marriage cannot be properly called 
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a ratified marriage according to Canon 1015, § 1, and it is doubtful 
whether such a marriage is a sacrament.22

22 Cappello, De Sacramentis, Vol. Ill, n. 538. Ojetti favors the opposite opinion 
(Jus Pontificium, 1925, Faso. Ill, p. 71 seq.), but he does not seem to substantiate 
it satisfactorily. That his stand be upheld, he must interpret the term ratum not 
according to its meaning in Canon 1015, but in a .wider sense as opposed to the 
term consummatum. But on what basisf Since the matter is in dispute, this 
kind of affinity can in practice be disregarded until such time as the competent 
authority declares otherwise.

2> Sacred Congregation of Propaganda Fide, 23 August, 1852, ad 2.

It should be noted that the foundation of the impediment of affinity 
has been changed. The copula, whether licit or illicit, is no longer the 
foundation of affinity. In the present canonical discipline, the founda
tion is valid marriage, or the union of minds and not of bodies. 
However if both parties should receive baptism, their marriage would 
become a valid marriage through the reception of baptism, and by that 
very fact a ratified marriage, and consequently the impediment ..of 
affinity would arise.

If unbaptized persons are converted to the Christian faith, are they 
bound by impediments of the ecclesiastical law, on their reception of 
baptism? Undoubtedly they are bound by impediments of the ecclesi
astical law which supervene after baptism. As to impediments ante
cedent to baptism, if they are founded on a natural bond, they arise 
as soon as baptism is received, but not if they are based on a. mere 
ecclesiastical bond. A natural bond is consanguinity,23 while an 
ecclesiastical bond is spiritual relationship, crime, and affinity also, 
according to the new concept given by the Code in Canon 97, § 1.

(a) The Pontifical Commission for

Practical Decisions of Cases the Authentic Interpretation of the 
Code, on January 3, 1918, answered
a dubium proposed by the Bishop 

of Valleyfield and submitted by Cardinal Farley, Archbishop of New 
York. It was asked: Are children who are not yet seven years of age, 
but who have already been admitted to First Holy Communion be
cause of their sufficiently developed understanding, subject to the two 
precepts of annual confession and Holy Communion? Answer: Yes. 
The reason is evident. Although Canon 12 decrees that baptized 
persons under seven years of age are not bound by laws which are 
merely ecclesiastical, its concluding clause shows, however, that this 
rule does not hold if the Canons explicitly enact different legislation. 
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In point of fact Canons 859, § 1 and 906 expressly rule otherwise in 
this regard. They ordain that from the time that he has the use of 
reason, each and every Catholic is bound to receive Holy Communion 
at least once a year at Easter; all Catholics of either sex who are at 
their years of discretion are obliged to confess their sips accurately 
once a year. In this twofold precept two points should be considered: 
the precept itself and the time of its fulfilment. The first pertains to 
the positive divine law; hence every physical person in the Church 
is held to that law as soon as he attains the use of reason. The other 
concerns ecclesiastical law and depends on the lawgiver.

Wherefore the query may be stated as follows: Once the ecclesi
astical authority, by admitting a child to First Holy Communion, 
decides that such child has the use of reason and is therefore bound by 
divine law to fulfil both precepts, is that child immediately bound also 
by the ecclesiastical precept regarding the time, that is, once a year, 
at least at Easter? The answer must be in the affirmative.

The question also arises whether a child who is not yet seven years 
of age, but who has already been admitted to First Holy Communion 
is bound to keep the Eucharistic fast. As a rule, Canonists answer the 
question in the negative, inasmuch as the law of the Eucharistic fast 
is of ecclesiastical origin, and according to Canon 12, children under 
seven years of age are not held to the observance of ecclesiastical laws. 
Moralists, however, while admitting the ecclesiastical origin of the' 
law, hold that such children are subject to the law and should 
accustom themselves to obey church laws. The motive of reverence 
for the Sacrament and the purpose of the law should be given in this 
case great importance.

(b) Other practical cases are given in the passages from the old 
law, cited in the Code’s footnote to Canon 12. Here we give but one:

The S. Congregation of Propaganda Fide was asked: May an infidel, 
who prior to his baptism had carnal intercourse with the infidel wife 
of another whom he killed with the woman’s consent and promise of 
marriage, contract marriage with her after their baptism? Answer: 
Yes (Prop. Fide, 26 August, 1891). And to the other question: May 
they contract this marriage, if at the time these crimes were com
mitted one of the parties was a Christian? the Congregation 
answered: No.24

24 Cf. Collectanea S. Congregationis de Propaganda Fide, Vol. I, n. 1079; also 
Gasparri, De Matrimonio, Vol. I, n. 741 (1904 Edition).
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CANON 13

§ 1. Legibus generalibus tenentur ubique terrarum omnes pro quibus 
latae sunt.

§ 2. Legibus conditis pro peculiari territorio ii subiiciuntur pro qui
bus latae sunt quique ibidem domicilium vel quasi-domicilium habent 
et simul actu commorantur, firmo praescripto can. 14.

§ 1. General laws bind all for whom they were made, everywhere,
§ 2. Laws which were given for a particular territory bind those for 

whom they were made and who have their domicile or quasi-domicile 
in that territory, while they actually reside therein, except as stated 
in Canon H.

Canon 13 treats of the subject of ecclesiastical law, with respect to 
place. This doctrine was stated in a negative way in the preceding 
Canon declaring who are not bound by ecclesiastical laws. The present 
Canon determines the subject of law with respect to its extension. 
Laws considered under this aspect are either general or particular, 
and the entire matter is disposed of in two paragraphs.

1. Paragraph 1 rules that general laws bind all for whom they are 
given, everywhere. The reason is that the Church is catholic, that is, 
universal; free of all boundaries, it extends to the farthest bounds of 
the earth. The Roman Pontiff either directly or through Ecumenical 
Councils or the Roman Congregations enacts laws, decrees and norms 
for all. Nor should it be said that general laws may not be enacted at 
some future time. The contrary is stated explicitly in the Motu 
proprio Cum Juris Canonici of Pope Benedict XV, dated 15 September, 
1917. And these laws, since they are restricted by no territorial 
limits, may be compared to personal laws, which are always binding 
and in force everywhere.

The Code lays down this general legislation, and its numerous 
Canons decree these laws. It is certain beyond doubt that laws are 
general when such expressions are used as “ all the faithful ” (Canon 
119), “to each and every member of the Church ” (Canon 905), “ to 
no one” (Canon 857), “all the faithful of either sex” (Canons 859, 
§ 2 and 906): this is evident from the meaning of the terms.

Further, those laws which are not binding on all in general but, as 
the Canon says, on all for whom they are given, are also called general 
laws. For example, the Canons of Chapter IX, Title VIII of Book II 
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(Canons 451 and sqq.), which determine the duties of pastors, are 
general laws for all pastors according to their meaning and the pre
cepts given.

All this is in agreement with the following brocardics, that is, rules 
of interpreters: “ General terms are to be understood in a general 
sense, that is, without exception unless exception is provided for by 
another law.” The reason is given in the Chapter “ Quia circa ” de 
privilegiis: “ Because the legislator, though able to do so, established 
no exception” (c. 22, X. V. 33). In other words when the law is 
conceived in general terms, it is presumed that no exception is in
tended—“An unrestricted expression is equivalent to one that is 
universal.”

This is confirmed by the old law, referred to in the Code’s footnote 
to Canon 13.

(a) C. I de constitutionibus, X-l, 2: “ The statutes of the Canons 
are to be kept by all. And every one in ecclesiastical suits or trials 
is to be guided by their authority and not by his own opinion ” (The 
Council of Meaux, convoked in 845).

(b) The Council of Trent, Session XXV, De Reformatione, Chapter 
18: “Be it known by all, that these’most sacred canons are to be 
observed, as far as possible, by all without exception.”

2. That all be subject to laws that were given for a particular 
territory, the legislation of paragraph 2 requires that the laws concern 
those persons for whom they were given, since many particular laws, 
as we saw with regard to general laws, are given for certain associa
tions of persons, e.g., for Chapters, pastors, confraternities, etc.; this is 
apparent from their context. Further, these laws may be given by the 
Roman Pontiff and by an inferior legislator, that is, by a Prelate of 
some locality. Moreover, it is necessary that these laws concern those 
who have their domicile or quasi-domicile in that territory. For laws 
are given for the welfare of subjects, and a person with respect to 
particular territories becomes its subject through having there a 
domicile or quasi-domicile, and not by merely staying in a place. 
For instance, extern clerics, such as ecclesiastical students, would seem 
to be obliged to follow the ordo of the diocese in which they have 
acquired a quasi-domicile, unless they are beneficed, because these 
latter are bound to use the ordo of their diocese, nay rather that of 
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the church of their benefice, and they are forbidden to follow any 
other.1

From the old law we quote the celebrated statute of Pope Boniface 
VIII:2 “A judge is not obeyed with impunity outside his own terri
tory.” For no one can pronounce judgment outside his own juris
diction.3 However our explanation of this passage from Pope Boniface 
given in our commentary on Canon 8 still holds true.

Now the mode of acquiring a domicile or quasi-domicile is stated in 
Canon 92. This Canon rules that a domicile is acquired by residence 
in any parish or quasi-parish, or at least in a diocese, vicariate 
apostolic or prefecture apostolic; this residence must either be associ
ated with the intention to stay there permanently, unless something 
calls one away, or must extend over ten complete years. A quasi- 
domicile is acquired by residence in a parish, or a diocese, with the 
intention to stay there for the greater part of the year unless some
thing calls one away, or by having actually lived there for the greater 
part of the year. When residence in a place has actually extended 
over the required time (over ten complete years, or for the greater 
part of the year, i.e., 183 days), there is no need of proving the inten
tion; this is clearly and without question deducible from the terms of 
the Code. The domicile or quasi-domicile in a parish or quasi-parish 
is called parochial; residence in a diocese, vicariate or prefecture 
(though not in the same parish or quasi-parish), constitutes a diocesan 
domicile or quasi-domicile.

As regards the observance of law, there is no practical difference 
between domicile and quasi-domicile. An illustration of this is the

i Sacred Congregation of Rites, 14 May, 1672, n. 1445; 10 July, 1677, n. 1599,. 
ad II; 12 November, 1831, ad 46, n. 2682.

However, the students of the various national ecclesiastical colleges in Rome 
should inquire of their Rectors as to whether by privilege or by College statute 
they are allowed, despite the general law mentioned above, to celebrate the feasts 
and to recite the office of their national saints. In this matter one may consult 
the response given by the Sacred Congregation of Rites, 30 September, 1596, n. 61, 
regarding a certain cleric of Como, a student in the Roman Seminary, which stated 
that when in Rome he was permitted to follow the Roman practice. These words 
seem to grant liberty*  to follow the one or the other ordo. If the cleric is regarded 
as a peregrinus, aU well and good, but today, especially since the Code, it would 
seem that there can be no doubt that students who have acquired a quasi-domicile 
in a place are bound to follow the ordo of that place, either by virtue of Canon 8, 
which rules that laws are presumed to be territorial, or because of Canon 13, § 2.

2c. 2 de constitutionibus, I, 2 in VI0. This is cited in the Code’s footnote to 
Canon 13.

® Cf. 20. D. IT, 1.
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affirmative answer given by the Sacred Congregation of the Council, 
9 June, 1923, to the following question: “After the promulgation of 
the Code of Canon Law, is the parish of the quasi-domicile also the 
proper parish of the deceased in the sense that to it belong the offer
ings made for the funeral services in the case submitted?” The Bishop 
of Armagh presented the case. The Synod of Armagh (1908) decreed 
that if a person dies and is buried outside his own parish, three quar
ters of the offerings received for the funeral belong to the clergy of 
domicile, one quarter to the clergy of the parish where the funeral 
takes place. The Code legislation gave rise to the doubt whether the 
quasi-domicile must be regarded the proper parish of the deceased in 
the sense that, should burial take place there, the clergy of domicile 
would lose all right to the emoluments. The solution of the case 
confirms Canons 94, § 1 and 1236, § 1. According to the former the 
faithful acquire their proper pastor and Ordinary through domicile or 
quasi-domicile. According to the latter the parochial portion is due 
only when the funeral is held outside the proper parishes of the de
ceased.

So too from Canon 1964 one may infer that domicile and quasi- 
domicile are of equal importance when there is question of safeguard
ing one’s rights. The Canon states that in other matrimonial causes 
the competent judge is the judge of the place in which the marriage 
was celebrated, or of the place in which the defendant—or, in the case 
of a Catholic and a non-Catholic, of the place in which the Catholic— 
has a domicile or a quasi-domicile.

The Code Commission (14 July, 1922) gave confirmation to this 
by its solution of the following query. It was asked: Can a Catholic 
woman who has not been legitimately (i.e., by authority of the 
Ordinary) separated from her non-Catholic husband, and who has a 
quasi-domicile of her own, sue her husband in the diocese of her quasi- 
domicile, or also in the diocese where her husband has a domicile? 
Answer: Since the wife has a quasi-domicile of her own, and also 
participates in the domicile of her husband, she can sue him either in 
the diocese of her quasi-domicile or in the diocese of the domicile of 
her husband, which is also her own domicile in accordance with 
Canon 1964.4 There can be no doubt that this is true. However

* J. J.S., XIV, 529.
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the juridic title of quasi-domicile can at times become fraught with 
danger, especially in certain causes which regard the state of persons. 
Hence the Sacred Congregation of the Sacraments, 23 December, 1929, 
deemed it prudent to issue an Instruction on the competency of the 
judge by reason of quasi-domicile of the plaintiff or petitioner, since 
from experience the Sacred Congregation knows that at times parties 
have carried their case to the court of quasi-domicile in preference to 
that of domicile or of the diocese where the marriage was contracted, 
for the purpose of concealing the truth.5

A wife necessarily shares the domicile of her husband, unless she is 
legitimately separated from him;6 an insane person shares that of his 
guardians; a minor that of his parents or guardians. After the years 
of infancy, a minor can acquire a quasi-domicile of his own; likewise, 
a wife not legitimately separated from a husband can acquire a quasi- 
domicile, and a legitimately separated wife can also acquire a domicile 
of her own (Canon 93).

Domicile and quasi-domicile are lost by the act of leaving the place 
with the intention of not returning; the law provides that domicile, 
and it cannot be given up at will.

Lastly it is required that these persons be actually resident therein; 
that is, de facto, at the time the law is binding they be found in the 
place of their domicile or quasi-domicile, even if only for a short time. 
Hence it happens that obligation of law is immediately suspended 
with respect to those who are leaving the territory.

In conclusion: that a person be bound by local laws he must be 
“ of the territory and in that territory,” excepting cases mentioned in 
Canon 14, which legislates with regard to those who, though possessing 
a domicile or quasi-domicile, have, however, become strangers (pere
grini), and those who are vagi; of these we shall speak in our com
mentary on the Canon following.

Are ecclesiastical legislators subject to laws which they have given? 
And if so, in what way are they subject to their own laws?

If the authority which establishes the laws belongs to a group (as 
happens in Councils, whether Ecumenical or Provincial) the individual 
legislators are bound by those laws which they enacted as a body:

5 A. A, S.f 1930, pp. 168-171.
«The Commission for the Authentic Interpretation of the Code declared that 

a woman deserted by her husband cannot acquire a domicile of her own without 
authorization from the local Ordinary (July 14, 192)2, A. A. S., XIV, 526). 
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thus Bishops are obliged by laws made in Councils, be they Ecumenical 
or Provincial;7 similarly religious superiors are subject to Chapter 
Laws.8 An exception is made in the case of the Roman Pontiff, since 
he is not a member, but the head of the Ecumenical Council.

The local legislator is not bound, under penalty, by his own laws 
with respect to their coercive force, since “ no one is capable of 
exercising either commanding or prohibitory power with regard to 
himself ” (fr. 51, D. IV, 8); hence “ the Superior is free of law,” says 
Ulpian, since no one properly speaking is coerced by himself. Nor is 
his successor bound, for the legislator and his successor are the same 
juridic person: "An equal has no dominion over an equal” (c. 20 
de Elect.).

The local lawgiver can be bound, under guilt, by his own laws with 
respect to their directive rather than preceptive force. He is not 
bound directly by force of his own law but indirectly by what might 
be called a sense of the fitness of things. For since he aims to direct 
the community and its members to their determined end by means of 
those laws, it would be highly improper for him to run counter to 
them and to conduct himself differently from the community. St. 
Alphonsus considers this obligation binding under venial sin9 and St. 
Thomas holds that he is bound under slight obligation at least to 
observe his own laws and those given by his predecessors also.10 With 
regard to their directive force an individual legislator by his own will 
becomes their subject: “ What one person enacts for another, the same 
should also be binding on himself” (c. 6. X, I, 2). “Obey the law 
which you yourself have enacted,” says Sapiens. “ For a Prince to 
declare himself to be the first subject of the laws is a statement worthy 
of the majesty of a ruler; so much does our authority depend on that 
of the law. For in truth it is a greater thing to obey the laws of 
government than to reign,” says Theodosius and Valentinian (C. de 
legibus et constit. Lib. IV). St. Matthew reproves “ those who- say, 
and do not ” and “ who bind heavy and insupportable burdens, and 
lay them on men’s shoulders; but with a finger of their own they will 
not move them ”.u

t Cf. Canon 291, § 2.
a Cf. Canons 501-502.
«I, 154.
10 St. Thomas, I-II, Q. 96, art. 5, n. 3.
11 St. Matthew, XIII, 3-4.
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In this sense it would seem that the words of Pope Gelasius to the 
Bishops of Dardania are to be explained: 12 “ We trust that no one, 
who is now a true Christian, is ignorant of the statute of all Synods, 
approved by the assent of the universal Church, that no see before all 
the others should enact more than the first See, which has by its 
authority both confirmed each and every Synod and guards the same 
by its continuous direction.”

* * * *

CANON 14
§ 1. Peregrini:
1°. Non adstringuntur legibus particularibus sui territorii quandiu ab 

eo absunt, nisi aut earum transgressio in proprio territorio noceat, aut 
leges sint personales;

2°. Neque legibus territorii in quo versantur, iis exceptis quae ordini 
publico consulunt, vel actuum solemnia determinant;

3°. At legibus generalibus tenentur, etiamsi hae suo in territorio non 
vigeant, minime vero si loco in quo versantur non obligent.

§2. Vagi obligantur legibus tam generalibus quam particularibus 
quae vigent in loco in quo versantur.

§ 1. Strangers:
1°. Are not bound by the particular laws of their own territory when 

they are outside said territory, unless their transgression does harm in 
their own territory, or unless the laws are personal.

2°. Nor are strangers bound by the particular laws of the place 
where they are sojourning, with the exception of those which concern 
the safeguarding of public order, or laws which determine the formali
ties of actions.

3°. Strangers are bound by the general laws, though these laws are 
not in force in their own territory; but they are not bound by general 
laws which are not in force where they sojourn.

§2. Wanderers are bound by both the general and the particular 
laws in force in the place where they are actually staying.

Canon 91 declares that a person is called an incola in the place in 
which he has a domicile; an advena, where he has a quasi-domicile; a 
peregrinus when he is outside his domicile or quasi-domicile which he 
still retains; and a vagus, if he has neither domicile nor quasi-domicile 

12 c. 1, C. XXV, q. 1.
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in any place. The two preceding Canons were concerned with incolae 
and advenae, insofar as they are subjects of law, while the present 
Canon concerns itself with peregrini and vagi.

1°. Peregrini are not bound by the particular laics of their own, 
territory when they are outside said territory. The reason is that such 
laws are made for that particular territory and are primarily intended- 
to serve the interests of it.

The reason for their absence is not to be inquired into; for they are 
exempt from the above laws even though they absented themselves- 
for the sole purpose of evading a law, since “ he who exercises his 
right appears to do no wrong ” (fr. 155, D. L. 17). An exception is to 
be made in the case of a higher general law forbidding a person to 
leave one place for another with the intent of evading some particular 
law. Under the old discipline such a law existed with respect to the 
celebration of marriage principally, (the Tridentine Law was both 
territorial and personal), and in the matter of reserved cases; however 
Canon 900 has changed this legislation. Canon 900 rules that every 
reservation ceases ... if the penitent goes to confession outside the 
diocese where the case is reserved, even though he does so for the sole 
purpose of obtaining absolution.1 Under the old law, to leave one’s 
diocese in order to evade the law was considered fraud; today on the 
contrary, “ he who uses his legal rights is guilty of no fraud.”

Further, from the fact that they are staying in a strange place, 
peregrini may enjoy its favorable laws,' in accordance with Regula 
Juris 15 in the Liber Sextus: “It is fitting to enlarge favors.” Nor 
can Regula Juris 55 in VI°: “ He who receives the advantage ought 
also to suffer the burden ”2 be offered as an objection, for this maxim 
refers to matters that are strictly and closely connected (e.g., the 
duties and honors of a pastor), and is not to be extended to other 
matters.

Strangers are bound by the particular laws of their own territory,, 
when their transgression of said laws does harm in their own territory,, 
or when the laws are personal. For in the first case, a person can be 
said to be still present in his territory, by reason of the effect his 
transgression has on his territory; the same holds with regard to the 
transgression of a law made to urge the residence of a beneficed cleric.

1 Canon 900 has reference to diocesan reserved sins only and the one Papal case 
(cf. Canon 894). Canon 2254 makes liberal concessions to every confessor for the- 
absolution of all censures in more urgent cases.

2 Qui sentit onus, sentire debet commodum, et e contra.
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For example, if a person while staying outside his diocese, would 
publish newspapers, pamphlets or books forbidden by the law of his 
diocese. The effect of his transgression harms his diocese. Conse
quently, such laws may be regarded as territorial with respect to their 
observance, but personal as to their obligation; thus laws of residence, 
of assisting at Synods or Councils, of returning to one’s diocese within 
a specified time: these laws follow subjects as the shadow follows the 
body. In the second case, what we stated in our commentary on 
Canon 8, § 2 applies: for personal laws cling to persons, personal things 
follow the person, such as enactments for Religious, which are given 
not by reason of the territory, but because of the vow of obedience.

Canon 14, § 1, n. 2 rules that strangers are not bound by the 
particular laws of the place where they are actually staying. Such 
laws are really territorial laws, and strangers, since they have there 
neither a domicile, nor a quasi-domicile, are not bound by them, even 
though they were issued for that place by the Roman Pontiff.3

Against this opinion which has been raised to the dignity of law, the 
conversation between St. Ambrose and St. Augustine is presented as 
an objection. It is found in Gratian’s Decretum (c. 11, D. 12):

“When my mother followed me to Milan, she found the Church 
there not fasting on Saturday. She began to be troubled, and to 
hesitate as to what she should do; upon which I consulted Ambrose, 
of most blessed memory, for his advice. And he said: 1 When I visit 
Rome, I fast on Saturday; when I am here I do not fast. On the 
same principle, do you observe the custom prevailing in whatever 
Church you come to, if you desire neither to give scandal by your 
conduct, nor to find cause for scandal in another’s.’ ”

Now this reply of St. Ambrose was always regarded as counsel not 
as command: its very wording indicates this, for St. Ambrose says: 
"If you desire neither to give scandal”: and one must aways avoid 
giving scandal.

According to the same Canon 14, § I, n. 2, exceptions to its rule are 
laws which concern the safeguarding of public order, or laws which 
determine the formalities of actions. The reason is that such laws 
are enacted to provide against delicts and to punish the same with 
penalties. For by reason of a delict persons become subject to the 
forum of the place where the offense was committed, in accordance 
with Canon 1566, which decrees that by reason of an offense, the 

3 Cf. Canon 13, § 2.
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accused party becomes subject to the forum of the place where the 
offense was committed; and though the accused party has left the 
place after committing the offense, the judge of that place has the 
right to summon him to court and to pronounce sentence against him. 
Otherwise delicts would go unpunished; public order, which is pro
tected by penal laws, would be disturbed with impunity; and contempt 
for the majesty of the law would not be vindicated.

Hence strangers are bound by those laws the transgression of which 
does the same or equal harm as that of inhabitants, e.g., laws which 
regulate importing and exporting of merchandise and the use of fire
arms; laws whose violation causes scandal, e.g., if an Ordinary forbids 
his clergy to frequent the theatre; laws which concern things situated 
in a place; laws which were made expressly for strangers, e.g., if an 
Ordinary lays down certain regulations to be observed in his diocese 
by extern priests who wish to say Mass (according to Canon 804). 
All such laws are concerned with the safeguarding of public order. 
For example, Collects ordered by the Bishop must be said by all 
priests celebrating Mass in his jurisdiction, including transient priests.

However, relative to laws which determine the formalities of actions, 
as contracts (cf. Canon 1529), testaments (Canon 1301, § 2), and trials, 
this rule obtains: The place governs the action. Canon 1565, § 1 
decrees that by reason of a contract, a party can be sued before the 
Ordinary of the place where the contract was made or must be ex
ecuted. Attention i^ here called to a response of the Commission of 
the Code regarding contracts, dated July 14, 1922, to a question con
cerning the competent forum of Canon 1565. The Commission was 
asked: “ In accordance with Canon 1565, § 1, may the party, though 
he has left the place, be sued by reason of a contract, before the 
Ordinary of the place in which the contract was made or must be 
executed? ” Answer: “ No, except as noted in paragraph 2 of said 
Canon.” And there an exception is made in the case where a previous 
declaration of an obligation prevailed with respect to that place. 
Consequently, the rule of Canon 1565, § 1 does not apply when the 
contracting party has left the place where the contract was made. 
Moreover, the motive which prompted the Code Commission to answer 
the query in the negative seems to be based on an enactment of the 
old law which ruled that the defendant (rexes) could not be obliged 
to appear before the court of the place where the contract was made, 
unless he were present there at the very moment of citation: “ con
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trading parties belonging to different dioceses, regarding contracts 
made by them in the diocese of Rheims, must not be brought before 
the court of that diocese against their will, unless said parties be 
found ”.4 Explanatory of this is the following passage from the 
Roman law: “ Because it would be a very great hardship for a voyager 
or a traveller to defend himself in all the places to which he might 
be summoned ”.5

Canon 14, § 1, n. 3 decrees that strangers are bound by general laws, 
though these laws are not in force in their own territory. This legis
lation refers to general laws, because all are bound by general laws, 
everywhere, as is stated in Canon 13, § 1, even though these laws are 
not in force in their own territory, either by reason of an indult (e.g., 
if a dispensation had been obtained from the fast and abstinence on 
Ember days), or a privilege, a concordat or lawful custom: all of 
which are considered territorial, and hence have no force outside the 
territory. The contrary is true if such privileges, indults and dis
pensations are of a personal nature, for in this case they are in force 
everywhere and follow the person. However, care in their use must 
be observed, lest scandal be given. For example, the use of certain 
privileges of the Bulla Cruciata made in favor of Spanish subjects.

However, if general laws are not in force in the place where the 
strangers are staying, then by liberality of the law the favor is 
extended to strangers also, for “ it is fitting to enlarge favors 0 thus 
we are bound by general laws everywhere, because they are in force 
everywhere, but if they are not in force in some particular place, the 
reason of the obligation is wanting.

Paragraph 2 of this same Canon declares that vagi are bound by 
both the general and the particular laws in force in the place in which 
they actually stay. Prior to the Code the extent of the subjection of 
vagi was in dispute. It is now a settled question in canonical circles, 
for Canon 94, § 2 explicitly rules that the proper pastor or Ordinary 
of the vagi is the pastor or Ordinary of the place where the vagi 
actually stay. And rightly so, for no one is permitted to wander 
about without any law. Hence vagi are bound by the particular laws 
of a place and also by the general laws there in force.7

*c. 1 de foro competenti, II, 2 in VT°.
«I, 19, D, V. 1.
«Regula Juris 15 in VI0.
?Cf. Canon 1563: and Canons 90 and 1032.
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Practical Decisions of Cases

(a) The Code Commission was 
asked: Who is the proper bishop 
for ordination of those candidates 
who have no domicile (Canon

956)? Answer: As the doubt is explained, the bishop of the place 
where the ordination takes place is the proper bishop, provided the 
candidate has previously acquired a domicile with the oath spoken of 
in Canon 956 (17 August, 1919).

(b) Concerning the reservation of sins, it was asked: In accord
ance with Canon 893, are strangers bound by the reservations of the 
place in which they are staying? Answer: They are bound (Com
mission, Nov. 24, 1920: A.A.S., XII, 576).

(c) The Sacred Congregation of the Council, in the Namur case, 
decided, 15 February, 1924, that if in some diocese or country the 
abstinence of Saturdays in Lent has, by special disposition of the 
Holy See, been transferred to Wednesdays, strangers who are staying 
temporarily in that diocese or country are at liberty to keep the 
abstinence, according to the special law of the place where they are 
staying, or to eat meat on that day and keep the abstinence of 
Saturdays as is done in their place of residence. If scandal might 
arise from such action, they must avoid giving scandal, e.g., by stating 
that as strangers they are not bound to observe the abstinence on 
Wednesdays (A.A.S., XVI, 94). In view of the fact that strangers 
are held to the universal laws of the Church, everywhere, the above 
response permits them to choose between a common and a particular 
law where this is in force. It may be added that, since there is no 
obligation to fulfil a law twice, it is quite clear that a law fulfilled 
in one place is no longer binding, even though there is question of a 
general law which then begins to bind in the place to be visited. 
However, another obligation can arise, namely, that of avoiding 
scandal.

(d) Since the law of fasting, according to Canon 1251, § 1, does not 
forbid a small amount of food in the morning and in the evening, the 
approved customs of the place concerning the quantity and the quality 
of the food being observed, the Commission was asked: Are those on 
pilgrimage to Rome, by reason of a Jubilee, bound to observe the 
Roman custom, which forbids milk products in the morning and in 
the evening of fast days, or may they follow the custom of their place 
of origin, which permits milk products? According to our commentary
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on Canon 14, § 2, it seems that strangers may follow the custom of 
their place of origin. However, the Sacred Congregation of the 
Council, on Nov. 15, 1924, issued the following answer to a question 
submitted by the president of the Central Committee of Jubilee 
Pilgrimages:

“ In the audience of Nov. 4, your petition for a dispensation from 
the fast and abstinence in favor of pilgrims visiting Rome during Holy 
Year was presented to the Holy Father. His Holiness has deigned to 
dispense them from the said laws for the time of the journey. With 
respect to permitting them to follow in Rome the practices and customs 
of their respective countries regarding food and fast, His Holiness 
declared that he is disposed to grant such an indult whenever the 
respective directors of pilgrimages make application for the same in 
writing.”

This answer means that the general law of the Church requires 
abstinence from the above food, although permission is granted in 
Canon 1251, § 1, to individual places to follow the local custom; and 
that consequently, this concession ceases for all in places where such 
custom does not obtain, for then it is necessary to obtain the indult 
mentioned above. The reply given by the Sacred Congregation is in 
accord with the law of Canon 13, § 1.

CANON 15

Leges, etiam irritantes et inhabilitantes, in dubio iuris non urgent; in 
dubio autem facti potest Ordinarius in eis dispensare, dummodo agatur 
de legibus in quibus Romanus Pontifex dispensare solet.

All laws, including invalidating and disqualifying laws, lose their 
binding force in a dubium juris; in a dubium facti the Ordinary may 
dispense from the laws, provided there is a question of laws from 
which the Roman Pontiff is wont to dispense.

Canons 15 and 16 treat of the obligation of law. The question pre
sented in Canon 15 is: What obligation exists in doubt either of the 
law or of the fact?

1. The meaning of the terms. Doubt (from the Latin root du «mean
ing two) is defined as a state of mind withholding assent between two 
contradictory propositions. The mind in this state lacks certitude and 
fluctuates between two decisions; the mind assents to neither nor does 
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it dissent, for it can form no fixed judgment. However, we must be 
practical, unless we wish to fall into that ridiculous uncertainty and 
harmful inertia attributed to the philosopher Buridan’s donkey, which, 
placed between two loads of hay, equal as to quantity, quality, odor 
and color, and equally distant, died of hunger because it could not 
decide to which load of hay it should turn. Doubt must be absolutely 
removed by a reflex principle, and in the case given hunger is the 
motivating reason. But to do this, we must see what kind of doubt 
is present. Doubt is negative when the mind is practically destitute 
of a reason in support of either of the two propositions. This state 
of mind differs from the state of ignorance only in that doubt implies 
that at least the question has been entertained by the intellect, whereas 
ignorance includes no such implication.1 Doubt is positive when there 
are reasons now for affirming and again for denying, but the intellect 
can form no judgment since the reasons more or less mutually destroy 
their initial force. Doubt exists in the strict sense, when the intellect, 
being equally balanced, as it were, suspends judgment; in the broad 
sense, when it is inclined towards one proposition with the fear that 
the other is true. In the grades of certitude this kind of doubt is 
called suspicion.

i Kelly, Jurisdiction of the Confessor, 142.

Doubt may exist with respect to the law or the fact. It is a doubt 
of law when it concerns the existence, the force, the extent, or the 
cessation of the law. For example, if I am in doubt as to how I should 
act under certain circumstances; if I doubt that the law forbids some
thing; that the law was abrogated, or that it was modified by some 
privilege or custom, or that it includes this particular case, or that a 
dispensation has been granted in the given case, e.g., I doubt that 
under certain circumstances I am obliged to say the Breviary. It is 
a doubt of fact when, aware of the existence of the law I hesitate con
cerning some particular circumstance or fact thereof. For example, 
on a day of abstinence I doubt that there is meat in my soup.

Doubt is objective and subjective. It is objective when there is 
something in the nature of things to respond to the doubt existing in 
the mind. Doubt is subjective when in the nature of things there is 
no doubtful law nor a doubtful fact, but it exists in the mind alone, 
as frequently happens with the scrupulous.

This Canon is concerned with positive and objective doubt either of 
the law or of the fact, and not with negative and subjective doubt, i 
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since this does not exist outside the mind. Negative and subjective 
doubt will be treated of in our commentary on Canon 16, since a 
negative doubt and subjective doubt are regarded as ignorance. Nor 
is it necessary to observe that the present Canon is not concerned with 
doubts about the divine law, or those regarding the matter and form 
of the Sacraments. These points we leave to Moral Theology, particu
larly to that part which treats of Probabilism and which teaches that 
this system is tenable, though requiring caution in its use in certain 
cases which are rather extraneous to the matter of Probabilism, 
namely, (a) when there is question of the necessary means to eternal 
salvation; (b) the validity of a sacrament; (c) the certain right of a 
third person (e.g. his right to life: thus it is not permissible to experi
ment on a sick person, as on a worthless body, with a medicine that is 
doubtfully dangerous). The inscription of this title of the Code is 
“ Ecclesiastical Laws ”, and of these alone, therefore, do we speak.

Under the old law, the chapter “ Ne innitaris ” (5, X, I, 2) served 
many authors (e.g., Fagnani) with an argument in defense of Proba- 
biliorism: “Do not rely on your own judgment. He relies on his 
own judgment, who to the decrees of the Fathers prefers that which 
appeals to him as the proper thing to do or to say.” The meaning of 
Canon 15 is quite the contrary.

The sense of Canon 15 is.this: We know that law is a moral restraint 
and that its primary, immediate and essential effect is obligation; 
hence the question arises: does this power of the law cease when the 
law is doubtful? Is a doubtful law a true law? The answer is stated 
in the legal maxim: 11A doubtful law is no law,” understood however 
in accordance with the meaning of Canon 15.

2. The present Canon decrees that all laws, including invalidating 
and inhabilitating laws, lose their binding force in a dubium juris. All 
ecclesiastical laws, including invalidating and inhabilitating laws 
(Canon 11), in cases of doubt of law (e.g., regarding the meaning of 
the law’s terms, its conditions or clauses, its inclusion of certain acts), 
are not binding.

This had already been implicitly decreed in Regula Juris 57 in the 
Liber Sextus: “ Where the lawgiver could have spoken more clearly, 
the interpretation should be against him,” 2 in order to avoid inconveni-. 
ences arising from uncertainty; and the same interpretation is accepted 
explicitly and clearly by Canon 15, when it decrees that in a dubium 
juris laws lose their binding force, because “ that which in theory is 
doubtful, in practice is certain.”

2 Contra eum, qui legem dicere potuit apertius, est interpretatio facienda.
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3. The Canon decrees, however, that in a dubium facti the Ordinary 
may dispense from laws, provided there is question of laws from which 
the Roman Pontiff is wont to dispense.

Who are to be understood in law by Ordinaries is stated in Canon 
198, § 1. This decrees that by Ordinaries are to be understood in law 
(unless explicitly excepted in individual instances) the Roman Pontiff, 
within their respective territories the residential Bishop, abbot and 
prelate nullius and their vicar general, administrator, vicar and prefect 
Apostolic; furthermore, those persons are Ordinaries who, in case of 
vacancy of the above offices, succeed to the office during the vacancy 
by the provisions of the law or of approved constitutions; in exempt 
clerical religious organizations, the major superiors are Ordinaries over 
their subjects; by the term Ordinarius loci or locorum are meant all 
persons enumerated in this Canon with the exception of the religious 
superiors. Superiores majores, according to Canon 488, § 8, are the 
Abbot Primate, the Abbot superior of a monastic congregation, the 
supreme head of an independent monastery (though belonging to 
some monastic congregation), the supreme head of any religious 
society, the provincial superiors, their vicars and others who have the 
power of a provincial.3

In cases of doubt of fact, the Ordinary may dispense, that is, the 
Ordinary is always empowered to dispense, at least ad cautelam, 
though a dispensation may not always be required.

A dispensation is undoubtedly required in a dubiuri, facti concerning 
a matrimonial impediment. For the law of the impediment, being an 
invalidating law, strictly speaking obtains, and if later the existence 
of the impediment is really established, the Church regards such a 
marriage as invalid; consequently, the impediment must be removed, 
because the Church does not supply the defect.4 In a case of this kind, 
therefore, a dispensation is necessary; recourse must be had to the 
Ordinary to obtain the dispensation spoken of in this Canon. If on 
the contrary there is question of a dubium juris with regard to some 

. impediment, by the express consent of the Church given in the present 
Canon, the principle applies: a doubtful law is no law; and by virtue 
of said consent, for the whole matter depends on the Church’s consent, 
the marriage is valid. In other words, in a dubium juris a doubtful 
law is not binding and the Church supplies in this regard.5 On this

a Cf. Vermeersch, Epitome, I, p. 433 on the powers of Religious Superiors.
* Cf. Canon 1014.
8 Cf. Cerato, Matrimonium, 1920, p. 46.
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point Maroto says: “A dispensation, in the external forum at least, is 
required for cases in which theologians do not agree as to whether a 
law is binding or not; for if moralists commonly hold that a law in 
a doubt of fact does not oblige, there is no reason for seeking a dis
pensation.” 6 In the internal forum we may follow the probable opinion 
of Moral Theologians, though in matters of greater moment it is better 
to ask for a dispensation " ad cautelam Frequently where there is 
question of facts to be examined, it is difficult to arrive at a decision 
and hence the need of having recourse to those in authority, namely, 
the Ordinaries. Many reasons warrant this course of action, namely, 
anxieties arising from a doubtful law should be removed; peace of 
conscience should not be disturbed by a doubtful fact; and freedom 
of action should not be curtailed, unless it is certain beyond doubt 
that the obligation exists.

4. However, the Canon adds: Provided there is a question of laws 
from which the Roman Pontiff is wont to dispense. There are certain 
cases in which the Roman Pontiff is not wont to dispense though 
empowered.to do so, for the reason that a dispensation would harm 
the common good. This is true with respect to the sacred order of 
Priesthood and Affinity in the direct line;  it is also true, outside the 
danger of death, with regard to conjugicide when it is public and 
notorious. Nor will Ordinaries in a dubium facti dispense from these 
impediments; with respect to the rest they have most ample dis
pensatory power. Thus in case of doubt whether persons about to 
marry are cousins in the third degree of the collateral line or not, and 
the necessary documents for removing the doubt are wanting, the 
Ordinary may safely grant the dispensation.

7

We have seen that with respect to divine laws, natural or positive, 
the Roman Pontiff has no power. Thus it is certain that he does not 
dispense from antecedent and perpetual impotence. But Canon 1068, 
§ 2 declares that if the impediment of impotence is doubtful, either as 
to fact or to law, marriage is not to be forbidden. Marriage enjoys 
the favor of the law, unless its invalidity is certainly evident,—when a 
doubt of the natural law conflicts with the natural law itself. Nor 
does he dispense from the impediment of consanguinity in the first 
grade of the direct line. Nor can he dispense from the bond of the

® Maroto, o. c.t 1918, p. 198.
r Cf. Canon 1043, which mentions Affinity in the direct line, and the sacred order 

of Priesthood; hence it does not exclude the order of subdeaeonship or deaconship 
from the dispensatory power.
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sacramental seal, and this is the unanimous opinion “ of all theologians 
of any name, who base it on the common consent of the Church and 
unbroken tradition ”;8 for there is question moreover of manifest 
ecclesiastical law, of the natural law under the aspect of a quasi
contract between penitent and confessor, by reason of a secret officially 
entrusted (secretum commissum), by reason of office, and by reason of 
not defaming one’s office;.and moreover by the divine law, at least 
implicitly, since the Lord Jesus instituted the Sacrament of Penance 
and He wishes that all approach this Sacrament and are not at all to 
be repelled therefrom. In other words, the good of the Sacrament 
requires this. In like manner Canon 1139, § 2: If marriage was con
tracted under an impediment of the natural or the divine law, even 
though the impediment should have ceased afterwards, such marriage 
is not validated by the Church by means of the sanatio in rad ice, even 
from the moment of the cessation of the impediment. Let it be noted 
that in this Canon it is not said “ the Church cannot heal,” but that 
“ the Church does not heal.” However those precepts of the natural 
law are excepted whose obligation depends only on the previous free 
consent of the human will (vows, oaths, ratified unconsummated 
marriages); and which therefore are said to be not of absolute or 
divine law. In such cases the Roman Pontiff has power to dispense 
and he exercises this power with respect to the action of the human 
will rather than to the law, by freeing a person, for a just cause, from 
the obligation of a promise freely made, and he does this in virtue of 
a power divinely delegated to him. In the above cases, where there is 
dubium facti, the Ordinary may dispense.

There is a certain nexus between
Practical Decisions of Cases Canon 209 and the present Canon.

Canon 209 declares that the Church
supplies jurisdiction both for the 

•external forum and for the internal forum: 1. In common error; 2. In 
a positive and probable doubt whether of fact or of law. This can 
happen with regard to the faculty of hearing confessions; for example, 
•one is only putatively a piaster, namely, a pastor lacking jurisdiction 
because of lack of real title, but held by the people as a true pastor. 
Error that is only virtually common suffices. However, the principle 
laid down in the abovementioned Canon does not obtain in the case of 
the assistance at a marriage of one who received invalid delegation;

« Schmalzgrueber, Jus Ecclesiasticum, tom. V, para H, tit. VIII, 78. 
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and the reason is that assistance at marriage is not an act of jurisdic
tion, but the act of a qualified witness.9 The reason appears from the 
fundamental principle that the Church, our most loving Mother, wills 
the salvation of souls and she cannot be prevented from doing every
thing in her power to attain this end.

Similarly, every censure ceases in a dubium juris or a dubium facti.

♦ # * *

CANON 16

§ 1. Nulla ignorantia legum irritantium aut inhabilitantium ab 
eisdem excusat, nisi aliud expresse dicatur.

§ 2. Ignorantia vel error circa legem aut poenam aut circa factum 
proprium aut circa factum alienum notorium generatim non praesumi
tur; circa factum alienum non notorium praesumitur, donec contrarium 
probetur.

§ 1. No ignorance of invalidating or disqualifying laws excuses from 
their observance, unless the law expressly declares otherwise.

§ 2. Ignorance or error, as a rule, is not presumed when it concerns 
the law or its penalty, or one’s own act, or when it concerns the 
generally known acts of third persons; concerning the acts of third 
persons which are not generally known, ignorance is presumed until 
the contrary is proved.

This Canon treats of ignorance and error; it states whether either 
may be a cause excusing from the observance of ecclesiastical law.

Ignorance is defined as “ lack of due knowledge.” It denotes, there
fore, an habitual state of mind. The lack of knowledge that a person 
is not required to have is rather termed inscience: this is negative 
ignorance, nescience, while the other , is positive ignorance. Thus a 
canonist who does not know music is inscient, while a mathematician 
who is not acquainted with the Pythagorean table is ignorant. Heed
lessness or lack of attention is that temporary, that is to say, non- 
habitual ignorance, which is termed inadvertence. Inadvertence then 
becomes equivalent to ignorance; for it is temporary ignorance. Error 
is a mistake in judgment.

Considering its subject, ignorance is invincible and vincible. Ignor
ance is said to be invincible when a person is unable to rid himself of

0 Cf. A.A.S., 1892-1893, p. 656; also commentary on Canon 57, and Trombetta, 
Supplet Ecclesia, a commentary on Canon 209 of the Code (Naples: D’Auria, 1931). 
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it, notwithstanding the employment of moral diligence; obviously such 
ignorance is involuntary and hence not imputable. (We may say that 
the diligence required is such as the father of a family or a prudent 
person employs in managing his affairs, under various vicissitudes.) 
Ignorance is termed vincible, if it can be dispelled by the use of 
moral diligence; this is culpable and is at least indirectly voluntary.

Vincible ignorance may be crass or supine and merely vincible. 
Ignorance is said to be crass or supine when practically no effort is 
exerted to dispel it, because of heedlessness and laziness. It is termed 
supine because it characterizes a supine, that is, a stupid, reckless 
person (fr. 15, D. XVIII, 1). Ignorance is merely vincible when a 
person makes some effort to remove it, but it proves insufficient.1

Another kind of ignorance is that which is called affected ignorance.2 
It is ignorance that is sought on purpose, directly intended and is 
foreseen and willed in its cause; according to that verse in Psalm 35: 
“ They would not understand that they might do well.” Consequently, 
in law affected ignorance is held equivalent to fraud, so much so that 
it does not excuse from any penalty, latae sententiae penalties included. 
Canon 2229 should be consulted in its entirety as it gives norms con
cerning ignorance of penal laws.

With respect to its object, ignorance may concern the law or the 
facts of the case. There is ignorance of the law, when one is unaware 
of the existence of the law itself, or that a particular case is comprised 
under its provisions; ignorance of the fact, when not the relation of 
something to the law but the thing itself or some circumstance is 
unknown (e.g., if a person does not know that today is a vigil, or that 
a certain book is heretical).

The first section of Canon 16 considers ignorance only in relation to 
invalidating and disqualifying laws. The reason that special pro
vision is here made for them is that they are enacted for the public 
good, or as an essential requisite for the validity of certain acts, inde
pendently therefore of the will of those subject to them. These are 
laws which render acts invalid and persons disqualified to act, with a 
view to the public good. Hence the validity of such acts and the 
juridic capacity of these persons can be restored only by law, in no 
respect by the will of the agent.

1 The essential thing to remember is that the guilt of an act performed or 
omitted in vincible ignorance is not to be measured by the intrinsic malice of the 
thing done or omitted so much as by the degree of negligence discernible in the 
act. Cath. Encyc., under the word Ignorance.

2 The term affected is here used in the Shakesperian sense of the word affect.
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Epieikeia has no place in invalidating laws, for the common good 
demands certitude concerning the validity of acts. Excepted is the 
case in which observance of the law would do harm to the community; 
if it would harm a private person only, no exception is to be made, 
though Sanchez considers probable the opinion of those who teach 
that an exception should be made in this case.3

Wherefore an act performed, even in ignorance or error, contrary to 
the prescriptions of an invalidating or disqualifying law (unless it be 
given as a penalty for an offense) is invalid; just as if a person per
formed the act with full knowledge. Hence the legislator decreed: 
No ignorance of invalidating or disqualifying laws excuses from their 
observance; namely, no ignorance of the aforementioned laws can 
make acts valid which they have rendered invalid, nor can it make 
persons capable of acting whom they have declared incapacitated from 
acting. Nor can subjects be excused from the observance of these 
laws, for the matter is in no way dependent on the will of the agent, 
but on the contrary depends entirely on the will of the legislator, who 
issued such laws because the common good required it.

In like maimer ignorance in regard to the diriment impediments of 
matrimony does not excuse from them, though the ignorance be 
common and altogether invincible. This is evident from the response 
of the Holy Office to the Vicar Apostolic in Japan, 11 March, 1868: if 
it (the ignorance) is not culpable it excuses from sin, but not from 
impediments. Canon 988 expressly decrees that ignorance of irregu
larities which arise either from crime or from defect, and ignorance 
of impediments does not prevent one from incurring them. Relative, 
however, to the impediment of Orders, that the impediment be diri
ment—there is required, besides the fact that the ordination was valid 
and the sacred order freely received, that there be sufficient knowledge 
of the prohibition of matrimony and the fact that perpetual chastity 
must be observed, for such a burden (onus) can only be imposed upon 
him who fully and freely accepts it. Cappello notes: 4 the impediment 
of Sacred Orders has its foundation in the obligation of observing 
chastity, which ceases because of ignorance; hence the impediment 
ceases since it lacks its foundation.6 It is difficult, however, to admit 
this ignorance in an adult Christian; contrariwise in the case of a

8 Cf. Maroto, o. c., n. 243; also our commentary on Canon 11.
< Cappello, De Matrimonio, p. 464, n. 434, 3°, and 435.
s Cerato (n. 67, 21) says otherwise, but without factual foundation.
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young boy (impuber) who may perchance be ordained, or in the case 
of an infant, who could be validly though illicitly ordained. Accord
ingly both immature children and infants are not under the obligation 
of continence and disqualification in regard to marriage unless they 
shall have expressly or tacitly ratified their ordination.®

The old law, cited in the footnote to Canon 16, reads: (a) “Ignorance 
of the fact excuses, ignorance of the law excuses no one”7 (Regula Juris 
13 in VI), which is strictly speaking true, if understood in this sense: 
“ Ignorance of an invalidating or disqualifying law excuses no one.” 
(b) Consult the Instruction (which has the force of a Decree) “ Inter 
ea ” of the Sacred Congregation of Religious, dated June 10, 1909,® 
concerning the contracting of debts by Superiors of religious houses.

Canon 16, § 1 declares that an exception is made when the law 
explicitly admits ignorance as an excuse; when, namely, this is stated 
by the explicit terms of the law itself; for then the legislator intends 
that such law be invalidating or disqualifying, but not for a person 
who is ignorant of it.

This' is not true of other laws. Ignorance and error with regard to 
these prevent a true violation of law, inasmuch as they render an act 
involuntary. All other laws are concerned directly with the persons 
of subjects and not with the validity of their acts; hence they can be 
violated only by an act of the will. Relative to the possibility of 
their violation, the Canon distinguishes between a fact that is one’s 
own act and that of third persons and regarding the latter it makes 
a distinction between a publicly known act and one that is occult. 
Error, that is, false judgment, as such, proceeds from ignorance; hence 
what we have said regarding ignorance applies also to error. An error 
is said to be substantial when it affects the substance of the object in 
question, an act or law (e.g., if a person lays violent hands on a cleric 
believing him a lay person). Error regarding accidental qualities is 
termed accidental error. However, an error may so affect accidental 
qualities as to give cause for a juridic action.

The present Canon decrees therefore: Ignorance or error generally 
is not to be presumed when it concerns the law (ignorance of the law), 
or the penalty (that is, the law, if one does not know in what the 
penalty consists; or the fact, if one does not know that a penalty was 
attached to the law); or when it concerns one’s own act (that is, the

o Cf. Canon 214, § 1.
7 Ignorantia facti, non iuris, excusat.
«Vide Ttaccolta Muzzitelli, p. 29; and compare this Instruction with Canon 536. 
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deed which one has performed); or when it concerns the generally 
known acts of third persons (that is, the act that another has posited 
openly).

It should be noted that a thing can be known by notoriety of law 
or by notoriety of fact, according to the norm given by a parallel 
passage in Canon 2197 for an offense:

(1) An offense is public if it has already been divulged, or if it was 
committed under or attended by such circumstances that its divulga
tion may and must be considered easily possible;

(2) An offense is notorious by notoriety of law after a sentence of a 
competent judge which has become irrevocable (res judicata), or after 
a confession of a delinquent made in court in the manner prescribed 
in Canon 1750, which defines a judicial confession: An assertion of a 
fact, made in writing or orally before the judge by one party against 
himself and in favor of the opponent, whether made of his own accord 
or in answer to a question of the judge;

(3) An offense is notorious by notoriety of fact, if it is publicly 
known and committed under such circumstances that it cannot be 
concealed by any subterfuge, or excused by an excuse admitted in law 
(i.e., both the fact of the offense and the imputability or criminal 
liability must be publicly known);

(4) An offense is occult if it is not public; it is materialiter occult, 
if the offense itself is not publicly known; it is formaliter occult, if 
the fact is public but its imputability is not public.

The Canon states that ignorance or error generally is not to be 
presumed, for the reason that 11 In obscure cases, we usually look at 
what is most probable or what most commonly happens 0 and most 
commonly in the cases mentioned above ignorance or error is not to be 
presumed because of the reasons adduced. In other words, that 
probable conjecture of ignorance or error, spoken of in Canon 1825, 
§ 1, is not present—presumption is a probable conjecture about an 
uncertain affair.

The Canon uses the term generally, because such ignorance and error 
are frequently presumed in the case of minors; it is presumed that 
minors or those enjoying the rights of minors are ignorant or in error 
concerning the law, and when they suffer serious harm they have the 
right to the restitutio in integrum (Canon 1687, § 1), even ex officio 
(Canon 1688 §2).

s Regula Juris 45 in VI0: Inspicimus in obscuris quod est verisimilius, vel quod 
plerumque fieri consuevit.
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Ignorance or error is not to be presumed, says Canon 16. What if 
there is ignorance or error? In this case it is necessary that it be 
proved before an ecclesiastical judge, and to establish the same direct 
and indirect proof is admitted, since such presumption is a mere 
presumption of law.

It should here be noted that Canon Law in establishing the above 
presumptions either departs from or mitigates the ancient and modern 
civil legislation. For while in Canon Law, in case any kind of in
culpable ignorance is presumed to be or is present, a person ignorant 
of the law (invalidating and disqualifying laws excepted) is regarded 
as prevented from observing it; in Roman Law, on the contrary, these 
norms obtained: “ It is a rule, that every one is prejudiced by his 
ignorance of the law, but not by his ignorance of the fact ” (fr. 9, D. 
XXII, 6); “no one is held to be ignorant of the law”; “error or 
ignorance of the law does not excuse ”; however with certain excep
tions, for example, “ minors are permitted to be ignorant of the law, 
as also women in certain cases because of the fraility of the sex ” (ib.); 
in like manner this obtained at times with regard to soldiers and the 
uneducated.

So too the majority of the modern Codes decree that in virtue of 
the principle of social necessity, ignorance of the law does not excuse 
from its observance. For instance, in the Supreme Court of Cassa
tion 10 in Rome, on October 7, 1882, it was proclaimed that knowledge 
of laws is to be presumed by an absolute presumption (praesumptio 
juris et de jure), once the time after which they begin to bind had 
elapsed. On the contrary, the presumption of Canon 16, § 2 is a 
mere presumption of law. However, this presumption of the Civil 
Law appears too rigorous, especially when one considers the great 
number of laws in existence and the difficulty subjects experience in 
arriving at a knowledge of them. Hence the civil authorities, in 
practice, so mitigate this principle that they make much of natural 
justice, that is, equity. This law has its explanation in the ancient 
Roman law, from the fact that fathers themselves enacted laws in the 
Assemblies (in Comitiis). Today, however, the matter is different; 
and if everyone had to know all the laws, then business, commerce 
and all other pursuits would be abandoned, since the number of laws 
is so great that the entire life of a man would scarce suffice for their 
study.

io Court of Cassation. The highest court in Italy; so called from possessing the 
power to quash (It. cassare) the decrees of inferior courts. It is a court of appeal 
in criminal as well as civil cases.
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There can be no doubt that Canon Law abides by the commanding 
notion of law 11 ignorance of fact not of the law excuses ”.11 However, 
it does not entirely depart from the nature of things,11 12 since it con*  
siders law, as it is, a norm according to which men should regulate 
their own actions, and this norm has to be known. But a precept, as 
St. Thomas teaches, does not oblige 11 unless the command reaches him 
who is commanded; it thus reaches him however through knowledge. 
Wherefore no one is bound by any precept unless through the medium 
of the knowledge of that precept ”.13 From this it comes that Canon 
Law excludes obligation as often as ignorance of the promulgation of 
the law is not imputable; and therefore we have the enactments of 
Canons 16, 104, 2199, 2202, 2229, which it will be of advantage to 
read at this point:

11 R. J. 13 in VI0.
12 Cf. c. 2, I, 2 in VI°.
18 St. Thomas, De Veritate, q. 17, a. 5.

Canon 104 declares that error annuls an action, when the error con
cerns the substance of the action, or amounts to a conditio sine qua 
non; otherwise the action is valid, unless the law states the contrary. 
Canon 2199 rules that the imputability of an offense depends on the 
evil will (dolus) of a delinquent, or on the extent to which his ignor
ance of the violated law or his omission of proper diligence was 
culpable, and that consequently, all causes which increase, diminish 
or destroy the evil will or culpability automatically increase, diminish 
or destroy the imputability of the offender. Canon 2202 ordains that 
the violation of a law of which one was ignorant is entirely non
imputable, if the ignorance was inculpable; the liability varies 
in proportion to the culpability of the ignorance; ignorance of 
the penalty only does not destroy liability, but it mitigates it 
somewhat. What is said of ignorance applies also to inadvert
ence and error. Canon 2229 legislates as follows regarding ignor
ance: Affected (pretended) ignorance of either the law or of its 
penalty only does not excuse from any penalty latae sententiae, even 
though the law contains the terms mentioned in the following para
graph: If the law has the words, praesumpserit, ausus fuerit, scienter, 
studiose, temerarie, consulto egerit, or other similar terms which de
mand full knowledge and deliberation, any diminution of liability, 
either on the part of the intellect or on the part of the will, exempts 
from the penalties latae sententiae. If the law does not have these 
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terms (1) crass or supine ignorance of the law or of the penalty only 
does not exempt from any penalty latae sententiae; ignorance which 
is not crass or supine, excuses from the medicinal, but not from the 
vindicative penalties latae sententiae;14 (2) drunkenness, omission of 
due care, mental weakness, and heat of passion do not excuse from 
penalties latae sententiae, if notwithstanding the diminution of the 
liability the action was gravely sinful; (3) grave fear does not exempt 
from penalties latae sententiae, if the offense entails contempt of the 
faith or of ecclesiastical authority, or public injury of souls. Though 
the offender is excused from the censures latae sententiae when his 
ignorance is not crass or supine, he may nevertheless be punished, if 
the case calls for it, with some other appropriate penalty or penance.

Whence we conclude that Regula Juris 13 in VI still obtains: “Ignor
ance of fact not of the law excuses”; but it is to be understood or 
restricted after this fashion: “ Ignorance of fact, but not of invalidat
ing and disqualifying law excuses,” for, as is apparent from the Canons 
quoted above, even ignorance of law, taken in a general sense, can 
excuse.

Canon 16, § 2 terminates with the statement that ignorance with 
regard to the acts of third persons which are not generally known, is 
presumed until the contrary is proved. This presumption rests on the 
same basis as the opposite presumption; hence the principle “ That 
which is not previously known cannot be willed ”.15 Likewise ignor
ance is presumed in a third person regarding the performance of acts 
by others; so too an absent person is presumed to be ignorant of those 
things which others have done against him. This presumption holds 
until the contrary is proved, for as Regula Juris 47 10 states: “ Ignor
ance is presumed, where knowledge is not proved ”; but once knowledge 
is proved, the presumption must yield to truth.

CANON 17

§ 1. Leges authentice interpretatur legislator eiusve successor et is 
cui potestas interpretandi fuerit ab eisdem commissa.

§ 2. Interpretatio authentica, per modum legis exhibita, eandem vim 
habet ac lex ipsa; et si verba legis in se certa declaret tantum, pro-

14 The reason is evident: for inasmuch as medicinal penalties are given *on  ac
count of contumacy, the reason for the penalty itself ceases if there is no 
contumacy.

i^Nil volitum, quin praecognitum.
io Cited in the Code’s footnote to Canon 16: Praesumitur ignorantia, ubi 

scientia non probatur.
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mulgatione non eget et valet retrorsum; si legem coarctet vel extendat 
aut dubiam explicet, non retrotrahitur et debet promulgari.

§ 3. Data autem per modum sententiae iudicialis aut rescripti in re 
peculiari, vim legis non habet et ligat tantum personas atque afficit res 
pro quibus data est.

§1. Laws are authoritatively interpreted by the law-maker and 
his successor, and by those to whom the law-maker has committed the 
power to interpret the laws.

§2. The authoritative interpretation of the law given in the form 
of law has the same force as the law itself; if it merely declares the 
meaning of the words of the law that were certain in themselves, the 
interpretation need not be promulgated, and it has retroactive effect; 
if the interpretation restricts or extends the original law, or explains 
a doubtful law, such interpretation does not have retroactive effect, 
and it must be promulgated.

§ 3. An interpretation of the law given by way of a judicial sentence, 
or by a rescript in a particular affair, has no force of law, and it binds 
those persons only to whom it is given and in the matters affected by 
the sentence or rescript.

In the present Canon and the three Canons which follow it, the 
Code treats of the interpretation of law. General rules of interpreta
tion are given and the following questions are answered: What is the 
source of interpretation, that is, who interprets laws? Has interpre
tation the force of law? What are the various kinds of interpretation?

“Law shall be clearly expressed, lest by its obscurity it lead to 
misunderstanding,” says Gratian (c. 2, D. IV), quoting St. Isidore 
(Etymologiae); lest it give rise to error or some ambiguous meaning. 
However, it is impossible to obtain this in every instance; hence it is 
necessary to interpret law, lest its force be frustrated in practice.

Interpretation is defined as a declaration or explanation of the true 
meaning of the law. For to interpret is the same as to act as in
terpreter, that is, to explain what is obscure.

(a) According to its source or authorship, interpretation is authori
tative, if it is given by a superior who possesses public authority, 
(authentic from the Greek that which comes from the
author).1 Interpretation is general, if it is given in the form of law;

i The adjective is derived from the Greek ruler, one, therefore, who
can act at will, also author, that is, one who can manifest his mind absolutely and 
as he chooses.
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particular, when it is given in the form of a judicial sentence, or a 
particular rescript. It is said to be doctrinal, when it is given by 
those skilled in canon law; customary (also called usual)x when it is 
derived from unwritten practice, that is, custom (cf. Commentary on 
Canon 29).

(b) According to its effect, interpretation is merely declarative, 
when it explains terms of the laws which are in themselves certain; 
declaratory properly so called, when it explains really doubtful and 
obscure terms of the law. It is called extensive interpretation when it 
is extended to cases not comprised by the terms of the law. For 
example, Canon 614 rules that all religious, even lay religious and 
novices, are to be considered as clerics in the matter of privileges (they 
enjoy the privileges of clerics enumerated in Canons 119-123). Re
strictive interpretation (interpretatio restrictiva) is that which limits 
the law by removing cases included in its terms.2

2 Cf. Canon 2227, § 2, according to which Cardinals, unless they are explicitly 
mentioned, are not subject to the penal law, nor are Bishops subject to latae 
sententiae penalties of suspension and interdict. From this Canon a norm can be 
taken for making a close interpretation concerning penal laws.

N.B. Extensive and restrictive interpretations are really not well 
adapted to the definition of interpretation given above, for they are 
something more than mere interpretation. However, in practice they 
are considered as a species of interpretation.

(c) According to the mode in which it is made, interpretation is 
grammatical, when it declares the meaning of terms; it is logical, 
when it interprets the meaning of the law from its text and context 
and other principles of law rather than from its wording, that is, it 
goes beyond the wording of the law either by extending or restricting 
its terms; it is systematic, when it is made from a comparison and 
consideration of an entire juridic system, that is, the whole body of 
ecclesiastical legislation, by comparing parallel passages, by adducing 
laws given in similar or contrary cases, the general principles of law, 
jurisprudence, the practice of the Roman Curia and equity; hence this 
kind of interpretation is called analogous interpretation, concerning 
which consult Canons 18 and 20.

In the first paragraph of the present Canon it is decreed that all laws 
without exception, whether issued heretofore by the Roman Pontiff 
or other legislators, may be authoritatively, in the sense explained 
above, interpreted by the following persons:
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(1) The legislator, namely, the Roman Pontiff or inferior lawgivers: 
“ Whence legislation, thence interpretation.” However, an interpreta
tion made by an inferior legislator, though it be authoritative, admits 
of an appeal, just as an appeal is permitted from laws given by 
Ordinaries. This is clearly stated in the Constitution Romanos Ponti
fices of Pope Leo XIII, dated 8 May, 1881, and cited in the Code’s 
footnote to Canon 17: “An authoritative interpretation which is made 
by Bishops who are the heads of Synods ” (but this is equally true of 
laws made outside the  Synod) “ has precisely the same force as the 
decrees themselves.” An appeal is permitted from these decrees, 
consequently, from an authoritative interpretation also. “ R’eligious 
are permitted,” according to this same Constitution, which is con
cerned with those religious who have the care of souls in England and 
Scotland, " an appeal in devolutivo only, from the Ordinary’s interpre
tation of synodal statutes in matters pertaining to common law; how
ever, with respect to the interpretation of other decrees (namely, those 
decrees which seem to impair the rights of exempt persons) religious 
have also the right of an appeal in suspensivo . . . > until it is law
fully decided by the authority of the Supreme Pontiff whether they 
have ceased or not.” The effect of devolutive and suspensive appeals 
is explained in Canon 1889. We infer from this that the Superior is 
empowered to interpret laws given by an inferior lawgiver.

*

(2) And his successor, that is, his successor in office, may authori
tatively interpret laws, for “ He who succeeds to the right of another 
ought to use the same right ” (Regula Juris 46, cited in the Code’s 
footnote to Canon 17).

(3) Those to whom the power of interpretation has been given by 
either the legislator or by his successor may authoritatively interpret 
laws, whether this power was given by law or by an individual 
superior. We have already noted that Pope Benedict XV by his Motu 
proprio  Cum Juris Canonici,” dated September 15, 1917, established 
a special Commission for the authoritative interpretation of the 
Canons of the Code.

li

From the old law*  we have the following confirmatory documents:
Pope Innocent III wrote to the Bologna Doctors of the Decrees: 

“ Whence comes the law, its interpretation should also come ” (c. 31 
de sententia excommunicationis, X, V. 39). He is speaking of the 
authoritative interpretation of laws. Similarly Pope Boniface VIII

* Cited in the Code’s footnote to Canon 17. 
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wrote: “ Whence the publication of a revocatory Constitution comes, 
its interpretation should also come ” (in c. 8 de concessione prebendae, 
III, 7, in VI).

The Sacred Consistorial Congregation was asked: “ Is the power of 
interpreting authoritatively the Decrees of the Council of Trent and 
other ecclesiastical laws, in virtue of the Constitution Sapienti Con
silio, given to each Sacred Congregation according to its own com
petence, dependently on the approval of the Roman Pontiff?” Answer: 
“Yes” (11 February, 1911). For the power of interpretation was 
given to the Congregations by the Supreme legislator.

The Sacred Congregation of Rites in the Decree Ordinis Praedica
torum, dated 23 May, 1846, rules: “ The decrees and responses issued 
by it have the same authority as if they were given directly by the 
Roman Pontiff, provided that they were published in proper form.” /

The same Congregation in the Decree Romana, 8 April, 1854 (no. 
3023) answered the following questions:

1. “According to the meaning of the phrase ‘provided that they 
were published in proper form ’ (in the Decree Ordinis Praedicatorum 
of 23 May, 1846 referred to above), is it sufficient that these decrees 
and responses be signed by the Prefect and the Secretary of the 
Congregation and sealed with its seal, or rather is it required that they 
be promulgated either at Rome or by the Bishops in their respective 
dioceses? ” 2. And if an affirmative answer is given to the first part 
and a negative answer to the second, it is further asked: “Are the 
Decrees and Responses inserted in the authentic Collection to be 
regarded as having been published in proper form?’ ” The Sacred 
Congregation answered: “Yes, to the first part of the first question; 
No, to its second part; Yes, to the second question.” The reason for 
these answers must be the same as that stated above.

Paragraph 2 declares that the authoritative interpretation of the 
law given in the form of law has the same force as the law itself.

An interpretation given according to the mode decreed in the first 
paragraph of Canon 17 is called authoritative interpretation, and it 
may be given in the form of a law, a rescript and a judicial sentence. 
It serves for all subjects if it is given in the form of a law or a general 
rescript (which is essentially the same thing; hence this does not hold 
if the rescript is particular); that is, it must be considered a general 
law binding upon all.

The same paragraph states that if that interpretation merely de
clares the meaning of the words of law that were certain in them
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selves, the interpretation need not be promulgated, and it has retro
active effect. The words of the law are certain when there can be no 
reasonable objective doubt concerning them (in this case we are told 
to consult the approved authors). However, there may be subjective 
doubt; subjective, for all subjective doubts are possible; e.g., one may 
doubt because of motives that do not warrant the performance of an 
act, because of inadvertence with regard to some circumstance or 
clause of the law, because of scruples, lack of consideration of some 
other Canon that has some nexus with the one in question, or of a 
parallel or contrary Canon. Now all such doubts are subjective 
doubts, but in no respect do they render the law uncertain; they simply 
render it an unknown law. Hence in such cases there is no need of a 
special interpretation, since a merely declarative interpretation is 
sufficient. For to declare something means to present it in such a 
way that those who did not understand it before understand it now. 
Since this declaration of the law adds nothing new to the law, it has 
retroactive force, for its force depends on the law itself. The law was 
in force before, and so too its declaration, just as if the law had been 
promulgated from the beginning with this interpretation (Justinian, 
Nov. 143); it is an apparent exception, and hence needs no promulga
tion. We are of opinion that the decision of the Code Commission, 17 
February, 1930, which stated that children born of apostate Catholics 
are also embraced by the term “ children born of non-Catholics ” 
(Canon 1099, §2), is a declarative interpretation of law.3

Lastly, paragraph 2 rules that if 'the interpretation extends or 
restricts the original law, or explains a doubtful law, such interpreta
tion does not have retroactive effect, and it must be promulgated to 
be binding. According to the given definition of restrictive and ex
tensive interpretation, the expression “ to limit ” (coarctare) signifies 
to restrict, and here it means to restrict the number of cases within 
the scope of the law, while the term “ to extend ” (extendere) means 
to increase that number. However to explain (explicare) a doubtful 
law is the same as opening and unfolding (ex-plico) it, to bring to 
light what before was obscure. This kind of interpretation does not 
extend to the time of promulgation, but is regarded as a new law 
requiring promulgation, in accordance with the prescriptions of Canon 
9 if the matter concerns laws of the Holy See. Prior to the Code it 
was a much mooted question whether an interpretation which explains

«Cf. A. A. S.t 7 April, 1930.
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a doubtful law required promulgation or not. The majority of 
canonists sponsored the negative opinion, since they regarded such 
interpretation as merely declarative;4 since the Code there can be no 
doubt in the matter.

In the old law*  (a) Pope Boniface VIII offers an example of 
restrictive interpretation, in decreeing that married clerics may not 
enjoy the privilege of the forum, unless “ they wear the tonsure and 
the clerical garb” (c. 1 de clericis conjugatis III, 2. in VI; cf. also 
Canons 120 and 123).

(b) Pope Innocent III in his letter to the Archbishop of Braza gave 
an extensive interpretation of Canon 15 of the II Lateran Council, 
which contains the privilege of the Canon, when he ruled that a cleric 
is excommunicated if he lays violent hands upon any other cleric, 
even with his consent and such violence is inflicted for the purpose 
of repairing a previous injury (c. 36, X. V. 39) .5

(c) Pope Honorius II extended to all clerics the edict, promulgated 
by Marcianus Augustus (by which the clerics of Constantinople were 
forbidden to take an oath), when he ruled that this duty, namely, 
taking the Oath of Calumny in causes pertaining to their church, can 
be delegated to other suitable persons (c. I, X de juramento calumniae, 
II, 7)?

The third paragraph of Canon 17 decrees that an interpretation of 
law given by way of a judicial sentence, or by a rescript in a particular 
affair, has no force of law, and binds those persons only to whom 
it is given and in the matters affected by the sentence or rescript.

A judicial sentence is defined in Canon 1868, § 1 as a legitimate 
pronouncement by which the judge decides a cause proposed by the 
litigants and tried in judicial form; the sentence is interlocutory, if it 
decides an incidental cause; definitive or final, if it settles the principal 
cause. Hence an interpretation given in this manner is authoritative, 
and if it becomes a matter irrevocably adjudged, it enjoys an irre
buttable (absolute) presumption. Canon 1902 states that a cause is 
considered irrevocably adjudged: (1) if two uniform sentences have

< Cf. Reiffenstuel, Jus Can. Un., n. 376.
* Cited in the Code’s footnote.
s Cf. this chapter in the Corpus Juris Canonici; also Canon 2343.
a In canon law the phrase juramentum calumniae is employed to indicate the 

oath taken by the parties to a litigation, by which they averred that the action 
was brought and the defense offered in good faith. Cf. Catholic Encyclopedia, 
under the word Calumny. 
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been issued; (2) if no appealwas filed within the proper time from a 
sentence, or if an appeal was presented to the judge who issued the 
sentence but the appeal was not prosecuted in the superior court by 
the appellant; (3) if it is one of those final sentences from which no 
appeal is granted, as enumerated in Canon 1880. However, causes 
concerning the state of persons never become irrevocably adjudged, 
according to Canon 1903.

A rescript is an answer to some application or petition given in 
writing by an ecclesiastical superior (e.g., the Roman Pontiff, the 
Sacred Congregations and Ecclesiastical Tribunals, Ordinaries); cf. 
the Introductory of our commentary on Title IV of the Code, “ Re
scripts.” A rescript is either general or particular; the subject-matter 
here does not concern general rescripts, since they are equivalent to 
general laws. An interpretation of law given by way of a judicial 
sentence, or by a particular rescript binds those persons only who are 
parties to the litigation, the petitioners, the litigants, etc., and it con
cerns those matters only about which the legislator was asked. If this 
interpretation of law given by way of a particular rescript or by a 
judicial sentence is inserted in the “ Acta Apostolicae Sedis ”, has it 
the force of law? Such publication in the “ Acta Ap. Sedis ” does not 
necessarily produce the above effect. But it can happen that the 
matter concerns general questions. In this case an interpretation, 
though made at the request of some particular person, must be regarded 
as a general interpretation and it is binding.7

Practical Decisions of Cases

(a) The Commission of the Code 
was asked the following question 
concerning Canon 542, which rules 
that those persons who have ad

hered to a non-Catholic sect cannot be validly received into the
novitiate: Does the phrase “ who have adhered to a non-Catholic sect ” 
mean those who, moved by the grace of God, have been converted to 
the Church from heresy or schism, in which they were born, or rather 
those who have defected from the faith and have joined a non-Catholic 
sect? Answer: It means Catholics who have fallen away and joined 
a non-Catholic sect (Commission, Oct. 16, 1919: A.A.S., XI, 477). 
This is a restrictive interpretation.

(b) The same Commission was asked: Is the adverb “ obiter ” in 
Canon 883, § 2, to be understood as meaning that a priest who, in

t Cf. Maroto, o. c., n. 334, C, c. 
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accordance with the first section of this Canon, has the faculty to 
hear confessions, may whenever the boat stays in a port, go ashore 
and there in a church or chapel hear the confessions of those who ask 
to be heard by him, and absolve them validly and licitly, even from 
those cases which are reserved to the Ordinary? How long may he 
do so—for one, two or three days, if the boat stops so long? Further, 
may he hear confessions for one, two or three days, if he comes to a 
port where he has to change boats? Lastly, may he hear confessions 
for more than three days? Answer: He may hear confessions in the 
port for three days, and it is immaterial whether his boat stops on its 
voyage or that he has to change boats; he may not hear confessions 
for a period longer than three days, if the local Ordinary can be 
easily reached (Commission, A.A.S., XVI, 114). Here we have an 
authoritative interpretation of the word “ obiter ”.

(c) The Commission answers several doubts regarding irregulari
ties and other impediments. The Commission was asked: 1. Is Canon 
987, n. 5, to be understood as meaning that those who have not yet 
been called because they are too young or after the physical examina
tion have been declared temporarily disqualified for service, cannot 
be ordained? And if this question is answered in the negative: 2. May 
the above be licitly promoted not only to tonsure and the minor 
orders, but to major orders also, in accordance, however, with the 
Decree Ut Jus Certum as long as the World War lasts?  Answer: 
Yes, to the first question. The answer to the- second question is con
tained in the answer to the first question (Commission, June 2-3, 
1918).

8

(d) The Code Commission was asked: In accordance with Canon 
987, is a man whose father or mother only is a non-Catholic, to be 
included among those impeded from the reception of orders, even 
though a dispensation for the marriage was granted by the Church 
and the required promises were made and signed? Answer: Yes (Com
mission, October 16, 1919).

In such cases, the purpose of the law and the mind of the legislator 
are to be considered. In the given case this purpose and intention are 
sufficiently clear from Canon 1060. Experience shows that children 
sometimes follow the errors of their parents or that something of the 
former religious training remains in them. On this point the Holy

s The Decree Vt Jus Certuni regarding the ordination of clerics subject to mili
tary service was issued by the Sacred Consistorial Congregation on January 2, 1917. 
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Office on December 4, 1890 declared that this impediment exists in 
case the parents died in heresy; in our opinion this still holds, in virtue 
of Canon 6, nn. 2 and 4.

(e) A further question was asked regarding Canon 987, namely, 
Does the term  children of non-Catholics ” mean only the descendants 
in the paternal line in the first degree? Answer: Yes (Commission, 
July 14, 1922; A.A.S., XIV, p. 528).

11

It should be noted that prior to the Code, children, that is, descend
ants in the paternal line were impeded in the second degree, and in 
the maternal line in the first degree. The Holy Office on December 
4, 1890 declared: Converts to the Catholic Faith from heresy, and the 
children of those heretical parents who are still living in heresy or who 
have died in heresy are irregular in the first and second degrees in the 
paternal line, in the first degree only in the maternal line, in Germany 
also and in other places about which it was asked. Hence a dispensa
tion is required before they are promoted to tonsure and orders. Today 
the old law remains, relative to the maternal line, and as regards the 
paternal line the impediment to ordination is restricted to the same 
degree. Briefly, they are now impeded in both lines in the first degree.

(f) The Commission was asked: Is the particle u and ” in Canon 
1391 which rules: Translations of the Holy Scriptures in the vernacular 
may not be printed unless they have been approved by the Holy See, 
or are published under the supervision of the bishops and provided 
with annotations taken especially from the Holy Fathers of the 
Church and learned Catholic writers, to be understood as copulative 
or disjunctive? Answer: It is to be interpreted as copulative (Com
mission, May 20, 1923; A.A.S., XVI, p. 116).

(g) In accordance with Canon 396, is the conferring of dignities in 
Chapters reserved to the Holy See, if no prebend or benefice, or emolu
ments, or very meagre ones, are attached to the dignities? Answer: 
Yes, they are reserved (Commission, July 3, 1922; A.A.S., XIV, 406).

This response, as is evident, is based on the purpose of the law and 
on the principle: “ Where the law does not distinguish, neither ought 
we to distinguish.”

(h) May the Ordinary'in accordance with Canons 1517 and 1551 
reduce, on account of a decreased revenue, the obligations of Masses if 
this was explicitly mentioned in the stipulations of the foundation? 
Answer: Yes, it is sufficient to consult Canon 1517 to see that this is 
the proper interpretation.
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(i) The Commission declared that the vicar forane who is at the 
same time a canon of a Collegiate Chapter in his district does not, in 
virtue of Canon 450, § 2, precede the other canons in choir and other 
capitular acts (A.A.S., XVII, 582; 10 November 1925).

(j) On the same day the Commission in answer to a question re
garding Canon 106, 3° stated that the precedence among suffragan 
bishops in Provincial Councils and meetings is to be determined by 
the day on which a bishop was raised to the episcopal dignity by the 
Holy See, and from the day of promotion to the suffragan See (A.A.S., 
XVII, 582; 10 Nov. 1925).

(k) The Commission on July 20, 1929 stated that the expression 
“ children born of non-Catholics ” (Canon 1099, § 2) also includes 
children of mixed or disparate marriages entered into with proper 
dispensation (according to the norm of Canons 1061 and 1071).° The 
same was declared regarding children born of apostate Catholics.10 
The Code Commission further declared that its response of July 20, 
1929 concerning the interpretation of Canons 1099, § 2 was declarative, 
and not extensive.11

(l) The Sacred Congregation of the Council on January 23, 1923 
answered the following question: May the Bishop, in virtue of Canon 
1542, § 1, permit the payment of the considerations (called also the 
“ Canons ”) with public moneys according to the nominal or face 
value of the same? Answer: No, if their face value is greater than 
their real value (A.A.S., 1923, p. 513 Romana et aliarum). The other 
interpretation would be detrimental to the Church, for which the 
Bishop ought to provide as he would for a minor under his personal 
guardianship. The same interpretation of the law is to be applied 
to the payment of tithes and other payments made in favor of the 
Church and for the liquidation of legacies.

(m) Canon 934, § 2 states that indulgences (attached to prayers) 
cease absolutely if any addition, omission or interpolation is made. 
The Sacred Penitentiary was asked if this law should be strictly inter
preted concerning every kind of addition, omission and interpolation 
whatsoever, or concerning those changes only which affect the sub
stance of the prayers. On 26 November, 1934, the Sacred Peniten
tiary replied in the negative to the first part; in the affirmative to 
the second part. The Holy Father approved this decision. (A.A.S., 
XXVI, p. 643).

o A. A. 8., 2 September, 1929, p. 573.
jo A. A. S., XX1T, 195.
u A. A. £., XXTII. 388.
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CANON 18
Leges ecclesiasticae intelligendae sunt secundum propriam verborum 

significationem in textu et contextu consideratam; quae si dubia et 
obscura manserit, ad locos Codicis parallelos, si qui sint, ad legis finem 
ac circumstantias et ad mentem legislatoris est recurrendum.

Ecclesiastical laws must be interpreted according to the meaning 
proper to the text and context. If their meaning remains doubtful or 
obscure, recourse should be had to parallel passages of the Code, if 
there are any, to the end and circumstances of the law, and to the 
mind of the legislator.

Rules to be used by all interpreters of law are given in the present 
Canon and the two which follow it.

1. The old law  admonishes: (a) “Our words are interpreted by 
others according to their intended meaning. The intention ought not 
to be subservient to the words, but the words to the intention ” (c. II, 
C. XXII. q. 5). Hence it is necessary to examine into the intent of 
the legislator, (b) The Sacred Congregation of Propaganda Fide 
confirms this when legislating for Cochin-China, July 2, 1827: “Human 
law does not oblige nor does it operate beyond the expressed intention 
of the legislator.” (c) Pope Eugene IV in his letter Fide Digna, 
dated July 8, 1440, says: “We say explicitly that it was not the 
intention of the lawgiver to expose the souls of the faithful to the 
danger of mortal sin in communicating. . . . For the intention rather 
than the sound of words is to be carefully considered.”

*

2. In the above passages from the old law is had the reason of the 
legislation of Canon 18, which decrees that ecclesiastical laws are to 
be interpreted according to the proper meaning of the terms of the 
law considered in their text and context. It would seem useless to 
note that here ecclesiastical laws are meant, as we already know this. 
However, the legislator deemed it useful and quite necessary to 
emphasize the fact that he is prescinding from the method of interpre
tation observed in every other kind of legislation.

The usage of words rather than their etymology gives us their 
proper meaning: “ Many words shall revive, which now have fallen 
into disuse; and words shall become obsolete which are now in vogue; 
if custom wills it, to which belongs the sovereignty, and the right, and 
standard of speaking ”? St. Thomas observes that “ with us, names

* Cited in the Code’s footnote to Canon 18.
i Horace, Ars Poetica, § 5. 
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of more obvious things are transferred so as to signify things less 
obvious.” 2 Thus from the theatre is derived a term to denote an 
individual subject, that is, a person Trpovwrov; later this term repre
sented the character portrayed in that person, then the actor or 
impersonator himself. In law a person is a subject who is capable of 
assuming a right, while in Canon Law a person is one who is baptized 
(Canon 87). The so-called “ Non expedit ” law on‘voting in political 
elections after the year 1870 contained, according to an authoritative 
declaration of the Holy Office (July 30, 1886), an absolute prohibition, 
yet the words of the law considered grammatically admitted another 
interpretation. Canon 490 rules that the laws of the Code for the 
religious when expressed in the masculine gender, religiosus, religiosi, 
apply in the same manner to religious women, unless the context or 
the nature of the law prove the contrary.3

Consequently, it is necessary to interpret correctly the Latin langu
age used in the Code according to the proper and usual meaning of 
the words. At times the lawgiver determines the juridic, that is, the 
canonical meaning of certain words. In this case then the juridic 
meaning of the word should be followed, and not its ordinary significa
tion. In the former discipline rules and explanations were given 
under the title u The Signification of Words.” Examples of the juridic 
meaning of words are had in Canon 198 regarding the term Ordinaries; 
in Canon 215, § 2, the term diocese, which also refers to abbeys or 
prelatures “ nullius in Canon 488, the term “ Religion ”, “ Order 
in Canon 1409, the expression “ Ecclesiastical benefice.” However, 
the ordinary or the juridic meaning of a word in every instance is that 
meaning which the word had when the law was made, for it is not 
unlikely that words in the course of time may take on a different 
meaning or be extended in meaning.

3. The text is the original words of an author—the body of the 
matter on a printed page. Text is the same as texture (from the 
Latin, texo)—the structural order of the words, the wording of the 
law in the present case. When doubt arises concerning the text, 
whether it be genuine or not, complete or incomplete, it is to be 
restored according to the rules and methods of the art of criticism. 
Tlie context is the arrangement of the words in a sentence or phrase— 
the connected structure of a writing. The words of the law then 
should be considered not only singly and according to their written

2 St. Thomas, I-IT, Q. 7, a. 1.
a Cf. also Canon 2229, § 2.
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structure, but also conjointly, just as they were arranged in the 
proposition or sentence under consideration. Thus, since Canon 901 
states that matter for confession are sins committed after baptism, we 
can conclude that sins committed in the very act of receiving baptism 
are not matter for confession.4

We may instance here the following passages from the old law: *
(a) “ The interpretation of words should be made according to their 
source, because the object does not depend on the word, but rather the 
word on the object,” says Hilary (c. 6, X, V. 40). (b) Pope Gregory 
the Great, about the year 600, wrote as follows to a certain Aristo- 
bolus: “ Therefore, if it should ever happen that you undertake to 
interpret my lengthy letter, I ask that the meaning of the words and 
not the words themselves be translated, because usually when words 
are interpreted literally, their true meaning is lost ” (c. 8 De Verborum 
Significatione X, V, 40).

In Roman law: “ It is improper, without examining the whole of a 
law, to give judgment or advice, upon a view of any one clause of it ” 
(fr. 24, D. I, III).

We may add here the following legal'maxims which are used-to 
advantage in law: “ Clear words admit no interpretation nor con
jecture of the will ”;“ General words are to be generally understood ”; 
“ Where the law does not distinguish, neither ought we to distinguish ”; 
“An indefinite expression is equivalent to one that is universal ”; “ An 
argument from red to black (from the rubric or title of a statute, 
which anciently was in red letters, to its body, which was in the 
ordinary black) is good, provided that the red does not contradict 
the black.” This rule is to be observed in the authoritative collection, 
where the rubrics emanate from the lawgiver. The expression, for 
example, “ if anyone ” includes both males and females. “ Where 
the words are not ambiguous they need no interpretation, but if 
doubtful their interpretation is necessary.”

Relative to the extent of their obligation, the meaning of words 
must be considered doubtful and obscure in itself, when it appears to. 
command either that which is unjust, or that which is absurd, im
prudent and inappropriate, which must likewise be avoided, for “words 
ought to have some effect.” 6 A law at times is doubtful and obscure’ 
in' meaning because couched in ancient terminology, or again because 
of the manner of expression employed by certain jurists. In Roman

< Cf. Piscetta, Theol. Mor. Elern., p. 151.
* Cited in the Code’s footnote to Canon 18.
n Cf. ch. Si Papa, v, 7 in VI°.
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law, a well-known offender in this regard is Sextus Caecilius Africanus,® 
who was as conspicuous for his obscurity as he was for his fealty to 
Salvius Julianus and for his great learning; hence the saying: “ a law 
of Africanus means an obscure law,” and the imprecation: “ cursed 
be Africanus, who before all others was called the crux of in
terpreters ”.7 If the meaning of the terms then remains doubtful and 
obscure, recourse is to be had, according to the Canon under con
sideration, to parallel passages of the Code, if there are any, or to the 
purpose of the law and its circumstances, and the intention of the 
legislator.

(a) Parallels are those things which are compared side by side (Gr. 
irapa — beside one another), and which concern one and the 
same matter. For it is to be presumed that the intention of the law
giver was ever one and the same; and no Canon can contradict 
another.8 This holds also with respect to an inferior lawgiver, who 
is presumed to act in accordance with established law and the general 
juridic system. Thus, for correct interpretation a parallel should be 
drawn between Canons 136 and 2379; likewise between Canons 120 
and 2341.

(b) The end of the law is the motive for which the legislator makes 
the law. “ The reason of law is the soul of the law.” “ It is true 
that the end of the law is not the law,” and that  the end of the 
law does not fall under the law ”. Care then must be exercised in 
interpreting a law according to its end. However, having weighed the 
purpose of the law, its disposition must be considered the same when 
it concerns matters that are correlative, that is> having a mutual or 
reciprocal relation; in such sense that the existence of one necessarily 
implies the existence of the other. For example,: husband and wife 
are’correlative terms, and when the law grants a partial divorce, that 
is, separation from bed and board because of the wife’s adultery, the 
wife is granted the same if her husband is guilty of adultery; like
wise the terms buyer and vendor, hence what is forbidden to be sold, 
is also forbidden to be bought, (cf. Canon 1530). The same applies 
to matters that are equivalent. For instance, a cleric’s petition for a 
benefice and its confirmation, eggs and milk products (in Italy and 
elsewhere) are generally regarded as equivalent terms (e.g;; you may 
apply?'Canon 1251, § 1). Likewise matters that are ’connected come 
under this rule; for instance, he who must conduct a trial can compel

11

o A distinguished jurist of the period of classical jurisprudence (2nd. century).
7 Cf. Sextus Caecilius Africanus, Quaestionum Lib. Navem.
8 Cf. Canon 6, nn. 2-4.
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the parties to appear in court; and also matters that are contained 
in other matters; he who can make a will can found legacies; he who 
can dispense from vows and from fasts can commute the same, for 
example. Thus Canon 66, § 3 decreed that faculties granted to any
one include also such powers as are necessary for their exercise. How
ever, we should ever bear in mind that some things are either odious 
or deviate from the law; hence correlation or connection, etc., does not 
always justify the above modus agendi. In such cases one will find it 
useful to consult the approved authors. A penalty, for instance, given 
for one case must not be applied to another case not mentioned by 
law; but it is understood that penalties inflicted upon those guilty of 
bigamy apply also to those who attempt a third marriage while 
having two spouses living. In point of fact, in Canon Law bigamists 
are persons who have contracted successively two or more marriages 
(Canon 984, n. 4). The reason is—“ Where the same reason exists, 
there the same law should prevail” (fr. 32, D. IX. 2). In practice, 
however, it is not always considered easy to determine the purpose of 
the law.

(c) Circumstances (from the Latin circum stare) are those things 
that surround the principal fact or event ; that is, they are joined to it, 
hence accessories. Historical circumstances are those which take place 
in the life of the world. Juridic circumstances are those which occur 
in law. Circumstances change frequently; to have known the his
torical circumstances under which a law was made is practically the 
same as knowing its cause.

(d) The mind of the legislator: the legislator is the founder of the 
law, not his successor; and hence we must seek to discover — what 
did the legislator mean? The mind of the legislator is the principal 
element in the reason of the law so that a law is said to be “ that 
which the legislator willed.” Hence: “ It is certain that he violates 
the law who follows the letter and not its spirit ” (Regula Juris 88 
in VI).0

Since law is “ the art of what is good and equitable,” the legislator 
in making his law aimed to bring about this good and equitable effect; 
just what this really is must be learned from the subject matter of 
the law and other sources. At times the mind of the legislator is 
explicitly stated by the Sacred Congregations in their various re
sponses. Answers are sometimes given in the following manner: Yes

»Certuni est, quod is committit in legem, qui, legis verba complectens, contra 
legis nititur voluntatem. 
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and No, and according to the mind of the Congregation. Then the 
Congregations explain what they mean.

If what the legislator intended is in certain cases not obtained, but 
rather the contrary or the opposite, his intention must nevertheless be 
followed. For he made his law “ with a view to those cases which 
happen most frequently, and not to those which are of rare or acci
dental occurrence” (fr. 3. D. I, 3). Since “ to know laws is not to 
observe their mere words, but their force and power” (that is, the 
essential meaning in which their efficacy resides),10 this intention or 
spirit and power of the law must be followed, not by considering only 
its mere wording, but the mind of the legislator, using epieikeia, if 
necessary, to determine this intention. We repeat here some funda
mental ideas concerning epieikeia.

Scholion—Epieikeia (Gr. iiriuKua, equity), as we have already seen 
in the Introduction, is a benign application of the law according to 
what is just and good, that is, an interpretation of the mind of the 
legislator, who in some particular and extraordinary case is presumed 
to have suspended his law.11 Any one, for example, may carry arms, 
though the law forbids this, if he foresees that an enemy is seeking to 
kill him. Equity, from the word “ equal ”, signifies that equality and 
natural justice which at times mitigates the rigor of legal justice. In 
the Roman Law equity was responsible for the introduction of the jus 
honorarium, jus praetorium, namely, that kind of law which “the 
praetors introduced for the purpose of aiding, supplying, or correcting 
the civil law for the public/benefit ” (cf. 7, D. I. I).12 For “ not every
thing which is permitted by law is morally right.” Cicero well says: 
“Judgment should be made according to equity and justice, not 
cunning and expediency.” 13

Epieikeia is used when the purpose of the law ceases contrariwise; 
either in some particular case to observe the law would work evil (e.g., 
to leave one who is. dangerously ill in order to hear Mass), or its 
observance becomes morally impossible (e.g., fasting for a sick 
person); or again, when from the circumstances of the case it can 
reasonably be thought that the legislator in this particular case did 
not wish the law to be binding, though he could have made it so;14

W fr. 17, D. I, 3.
11 St. Thomas, II-II, Q, 120, a.l.
12 Jus honorarium. The body of Roman law, which was macle up of edicts of 

the supreme magistrates, particularly the praetors.
is Cicero, Pro Caecina, § 13.
i<Pf. Ottaviani, o. c., P. I, tit. IT, n. 42.
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thus David used cpieikeia in interpreting the law regarding the loaves 
of proposition.15 When the Superior can be easily approached for-a 
dispensation, epieikeia should not ordinarily be used, because its use 
is fraught with danger, and in judging our own case, we arc accustomed
to incline to the milder interpretation.

(a) The Sacred Congregation of

Practical Decisions of Cases the Sacraments was asked: May 
Canon 822, which grants powers to 
the local Ordinary to allow the

celebration of Mass outside Churches and chapels destined for the 
celebration of the divine mysteries, be interpreted in such a sense that
he has faculty to permit the saying of Mass outside the proper places 
also on the occasion of a profane and political gathering? Answer: 
No, he cannot (Sacred Congregation of the Sacraments, July 23, 1924, 
A A.S., XVI, p. 370).

The purpose of the above law, that is, the purpose of this faculty 
granted to Ordinaries is known from the general system of legislation 
used in the Code; the legislator wished to consult the good of souls, 
not to favor profane celebrations, or political gatherings.

(b) In like manner, from a consideration of the purpose of the law 
in the Canons cited under this letter, we immediately see the reason 
of the responses given by the Code Commission on November 10, 1925. 
The Commission was asked: In accordance with Canon 1098, in order 
to contract marriage validly and licitly before two witnesses (without 
the presence of an authorized priest) does the fact that the pastor is 
absent suffice, or is moral certainty, established either from notoriety 
of the fact or by inquiry, required that for one month the pastor shall 
not be able to be present, and that the parties cannot go to him with
out grave inconvenience? Ansiver: No, to the first part; Yes, to the 
second part.10

On the same day the Commission answered a query regarding the 
celebration of Mass in mixed marriages.17 It was decided that in 
mixed marriges not only the Votive Mass pro sponsis is forbidden, 
but also any other Mass if that Mass can from the circumstances be 
considered as a completion of the marriage ceremony. For the in
tention of the legislator is not to permit Mass in mixed marriages.

151 Book of Kings, XXT, 6. 
10J.J..S., XVH, 5M3.
it Cf. Canon 1060.
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(c) This further query was asked the Commission regarding the 
aforementioned Canon 1098: Is Canon 1098 to be understood in such 
a sense as to have it refer only to the physical absence of the pastor 
or local Ordinary? Answer: Yes.’ However, a later Declaration 
of the Commission, 25 July, 1931,19 apparently revises the response of 
March 10, 1928, insofar as it includes under physical absence also 
those cases in which the pastor, though physically present in the 
place, cannot ask for and receive the consent ob grave incommodum. 
It is simply a question whether one should call it physical or moral 
absence.20

*

CANON 19

Leges quae poenam statuunt, aut liberum iurium exercitium coarctant, 
aut exceptionem a lege continent, strictae subsunt interpretationi.

Laws which decree a penalty, or restrict the free exercise of one's 
rights, or establish an exception to the laic, are subject to strict 
interpretation.

We; now consider rules of interpretation with respect to certain 
special laws. Canon 19 may be divided into three parts, in the follow
ing manner. These laws are to be interpreted in a strict sense, that 
is, they are not to be extended to other cases but are to be interpreted 
literally according to the proper meaning of the words:

1. Laws which decree a penalty. Here ate meant all penal laws of 
whatever kind, be they censures, vindicative or penitential penalties. 
For example, Canon 2246, § 2 states that a reservation is to be in
terpreted strictly. Does the matter concern excommunication? In 
no; respect is this to be extended to other cases and persons not men
tioned by the legislator. Canon 1529 may also serve as an example 
of a law curtailing the free exercise of rights: Whatever the civil law 
of a country decrees on contracts and payments of all kinds is to be 
observed also by Canon Law in ecclesiastical matters, and has the 
same effects, except insofar as the civil law is contrary to divine law, 
or Canon Law rules otherwise. The above may be regarded as some
thing odious, inasmuch as it restricts in some fashion the free exercise

:J8Code Commission, 10 March, 19*28;  J. J.S., XX, 120.
inJ.J.S., XXTTI, 388.
so Luizev, Quartalschrift, 1931, p. 381. 
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of one’s canonical rights; consequently, those contracts and payments 
spoken of in the above Canon must receive a strict interpretation. Is 
the case one in which it is left to the Superior or ecclesiastical judge 
to determine the penalty? Even in this case they should apply the 
more benign interpretation, lest they exceed the bounds of moderation, 
keeping before their eyes the principle that laws should have a 
mitigating rather than an exasperating effect. Is there question of a 
penalty to be inflicted by a judicial sentence? For the reason that 
these penalties are binding only after the judge has pronounced 
sentence, if one performed an act punishable with suspension, he could 
licitly say Mass before sentence was pronounced.

Confirmation of what we have just stated is had in the Regula 
Juris 49 in VI: “In penalties the more favorable interpretation is to 
be applied.” * This Rule is embodied in the Code in Canon 2219: In 
penalties the milder interpretation is to be applied. .§ 2 Even when 
one doubts whether a penalty inflicted by a competent superior is just, 
the punishment must nevertheless be accepted in both the external 
and internal forum, except in a case of appeal in suspensivo (i.e., an 
appeal which suspends the sentence); § 3 A penalty is not to be 
extended from person to person, nor from one case to another, though 
there is the same or even greater reason for holding a person guilty; 
if, however, several persons participated in the commission of a single 
offense, the precept of Canon 2231 must be observed. On this point 
consult also Canon 6, n. 5, and Canon 11. Thus from a study of 
Canon 2341 taken with Canon 120 we must deduce that anyone who 
without previous permission of the competent authority cites before 
the civil court a religious moral entity, whose president is by law the 
Bishop, does not fall under censure; nor too are ecclesiastical penalties 
incurred on account of the violation of the privilegium fori with regard 
to legal persons.1

The old law is in accord with this legislation of the Code; thus Pope 
Boniface VIII: “ We declare that the statute of Our Predecessor, 
Gregory X, of happy memory, whereby those who were appointed to 
govern parish churches were to be promoted to the order of the priest
hood within one year under the penalty of being deprived of their 
churches, inasmuch as it is a penal law, is to be interpreted strictly, 
rather than in a wide sense, and is not to be extended to collegiate 
churches even though they be parochial, nor to those appointed to

* In poenis benignior est interpretatio facienda.
i Cf. Roberti, in the Apollinaris, 1930, pp. 635-637.
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their government, but rather that the old law should be followed in 
their regard ” (c. 22,1, 6 in VI).

2. Laws which restrict the free exercise of one’s rights. Such are 
invalidating and disqualifying laws and those laws which in any way 
forbid the exercise of one’s rights. For example, the law which forbids 
the visitation of exempt religious by the Ordinary (cf. Canons 344, 
512, 513); or those laws which curtail parochial rights, e.g., if certain 
matters are withdrawn from the authority of the pastor through 
faculties given to hospital or army chaplains who exercise their 
ministry within the confines of his parish; or laws which forbid the 
reading of certain books; consequently restrictions forbidding the 
reading of books which expressly treat of obscene matters or which 
are subversive to faith must be interpreted strictly.

3. Laws w’hich establish an exception to the law. An exception is 
established by derogation from the general law. An exception may be 
made: (a) Against the law by dispensation. For instance, c. 1, § 1,1, 
11 in VI says: “ He who is dispensed by the Holy See from some 
defect in order that, despite this defect (of birth), he may be promoted 
to a benefice, even if it entails the care of souls, cannot in virtue of 
such dispensation retain more than one benefice (since this dispensa
tion deviates from the common law, it is to be interpreted strictly, as 
something odious).” At that time more than one benefice could be 
held, (b) In harmony with the law, by deviating from the common 
law: “ Things deviating from the common law are in no respect to 
be drawn into precedent.”2 (c) Outside the law by gratuitous grant: 
“ That which is granted gratuitously to one person ought not to be 
drawn into a precedent by others ”.3

Even exceptions established by the law are odious—such as those 
laws mentioned under numbers 1 and 2. For whatever is granted to 
a person contrary to the common law is odious, even though the 
exception, indult, etc., be established by law.4 To determine whether 
laws establish an exception or not, we are to consider their subject 
matter rather than the purpose of the legislator in making the 
exception, since this is always favorable.

But those laws which favor religion are to be considered favorable 
rather than odious laws, even though they establish exceptions and are

2 Regula Juris 28 in VI: Quae a iure communi exorbitant, nequaquam ad 
consequentiam sunt trahenda,

a Regula Juris 74 in VI: Quod alicui gratiose conceditur, trahi non debet ab 
aliis in exemplum,

* Cf. however, Canons 67, 68 and 50.
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to be regarded as such; hence in no respect are they to be interpreted 
strictly. According to a document of the Sacred Congregation of 
Propaganda Fide, dated July 2, 1827 and cited in the footnote to the 
present Canon, “ laws made in favor of religion are to be considered 
favorable laws and consequently are subject to a wider interpreta
tion.” Here the exception operates for the public good, for religion, 
for the safeguarding of public order. And hence laws that make 
such exceptions are favorable laws. Likewise are to be interpreted in 
a wide sense those laws which in general uphold the public good and 
morality, which safeguard concessions and favors, as also those which 
confer honorary distinctions without prejudicing third parties. Hence 
the ruling of Pope Innocent III: “ In contracts, words are to be taken 
in their full (plena) meaning, in last wills in a wider (plenior) sense, 
and in grants of favors in their widest (plenissima) interpretation ” 
(c. 6, X, III, 24). The same holds in case anything absurd or in
appropriate would result because of some other interpretation.

(a) The Commission for the In-

Practical Decisions of Cases terpretation of the Code was asked: 
In virtue of Canon 822, § 4, is the
faculty to say Mass in a private 

house to be interpreted restrictively by the Ordinary?
Answer: Yes (Commission, October 16, 1919).
The Sacred Congregation of the Sacraments was asked: May Ordi

naries permit, and for what reasons, the celebration of Mass in in
dividual cases (per modum actus) in private houses?

Answer: Yes, for a just and reasonable cause, dd modum actus, in 
a fit place, but never in a bedroom, observing what should be observed 
by law, and the permission must be wholly gratis (Sacred Congrega
tion of the Sacraments, December 23, 1912) .

The same Congregation was asked: May Ordinaries permit Mass 
to be said in a house on any day, and moreover may they give permis
sion in favor of those who have by indult the privilege of a private 
oratory to have Mass said on those days excepted in the indult?

Answer: Yes, to the first question; yes, to the second question, pro
vided there are just and reasonable causes other than those for which 
the indult was granted (March 22, 1915). These two responses are 
referred to in the footnote to Canon 822, § 4.

In point of fact this faculty of Ordinaries was in practice under
stood in a somewhat wider sense, as though it were an ordinary 
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faculty, for the reason that they could use it with respect to any day 
for just and reasonable causes. The Code, however, restricts the 
faculty by ruling that this permission is to be given in an individual 
and extraordinary case only, for it is an exception to the law. Here 
we have the reason of that response of the Sacred Congregation of 
the Sacraments, dated 26 July, 1924, which we quoted in our com
mentary on Canon 18.

This restrictive interpretation of Canon 822, §4 was again con
firmed by the following declarations given by the Sacred Congregation 
of the Sacraments and on May 3,1926 approved by His Holiness, Pope 
Pius XI: The local Ordinary may not permit the celebration of Holy 
Mass in a private house in the death chamber, except in some extra
ordinary case and for a good and sufficient cause. An “ extraordinary 
case and a just and sufficient cause ” exist on the occasion of the death 
of the local Ordinary, or a member of the family of a prince, or of a 
person otherwise prominent for merits and benefactions towards the 
Church or the State, or for very liberal donations towards the poor and 
the needy, or of a person who had received from the Holy See the 
privilege of having Holy Mass said in his private house. Not more 
than three Masses may be allowed by the local Ordinary, even in the 
case of a bishop. The regular funeral services in Church may not 
be omitted.5

'(•b) The Code Commission on November 10, 1925 declared regard
ing Canon 1240, that ecclesiastical burial is to be denied to a person 
who gave orders to have his body cremated, and has persevered in 
that disposition until death. The prohibition must be enforced, even 
though cremation does not take place because of obedience to the law 
of the Church (cf. Canon 1203, § 2 forbidding one to execute the 
order of cremation) .6 Some may say that the penalty in the case was 
not interpreted strictly, but widely. This is not so, for the wording of 
Canon 1240, §1,5, which for the rest is clear, must be considered care
fully: Those persons are deprived of ecclesiastical burial who have 
given orders for the cremation of their bodies, unless they have before 
death.given some signs of repentance. The offense consists in this: 
the giving of orders for the cremation of one’s body; on the part of 
the mandator everything required to constitute the crime has been 
done, namely, the manifestation of his perverse will and his persever

is Sacred Congregation of the Sacraments, 3 May, 19JJ6; A.A.S., XVIIIj.p. 388. 
a A. A. S., XVII, 583. 
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ance in that disposition until death. The execution or non-execution 
of these orders depends on third parties; but Canon 1203, § 2, states 
that it shall be unlawful for anyone to execute such a wish.7

(c) The Commission was asked: In virtue of Canon 1532, § 1, n. 2, 
is the permission of the Holy See required for the alienation of ecclesi
astical goods valued above 30,000 francs, even if various objects, each 
of lesser value, are disposed of unico actu and the aggregate sum ex
ceeds 30,000 francs? Answer: Yes. The response is in accord with 
the prescript of the Canon, which restricts the free exercise of one’s 
rights.8

♦ * * *

CANON 20

Si certa de re desit expressum praescriptum legis sive generalis sive 
particularis, norma sumenda est, nisi agatur de poenis applicandis, a 
legibus latis in similibus; a generalibus iuris principiis cum aequitate 
canonica servatis; a stylo et praxi Curiae Romanae; a communi con
stantique sententia doctorum.

If there is no explicit provision concerning some affair either in the 
general or in the particular law, a norm of action is to be taken, unless 
there is question of applying a penalty, from laws given in similar 
cases, from the general principles of law applied with the equity proper 
to Canon Law, from the manner and practice of the Roman Curia, 
and from the common and constant teaching of approved authors.

It is practically impossible for the lawmaker to have made pro
vision for all cases in law.1 Deficiencies in legislation or lacunae 2 
can be found in every system of legislation however perfect. There 
are certain cases not covered by the law. What is to be done? The 
answer is: law’s must be supplied to take care of such cases. But 
wThence come these laws? The legislator formulates his general juridic 
system and this serves as a source from which rules are to be taken to 
supply for gaps in legislation. The present Canon gives us the

7 Cf. Instruction of the Holy Office regarding cremation, 19 June, 1926; A. A. S., 
1 July, 1926.

8 A. A.S., XXI, p. 574.
1 fr. 10, D. I, 3.
2 Deficiency or defect is from the Lt. verb deficere; while lacuna derives from 

the Latin lacus (Gr. laws') meaning a place where water collects, or hollow, cavity; 
hence a void, a gap. Cf. Freund’s Latin Dictionary.
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authoritative way, the legal method of supplying law. Though 
canonists might suggest very flexible rules in this regard, the norm 
given in this Canon is really something new in Canon Law, as is 
evident from the absence of footnotes to this Canon in the Code.

The Canon reads: If there is no explicit provision concerning some 
affair either in the general or particular law. . . . Therein are estab
lished the conditions requisite for applying the law of this Canon. 
This means: if no provision of law concerning some affair, that is, a 
concrete case, is had either explicitly or implicitly (according to 
Canon 6, 6°), nor a general law of the Code, nor a particular law, that 
is, one given by the supreme or by an inferior legislator for some 
locality,3 the rule for deciding such a case, unless there is question of 
applying a-penalty,4 must be taken:

(1) From laws given in similar cases. If there is a law covering 
the case this rule is not to be applied, according to the meaning of 
Canon 18; but if there is no law, we may appeal to laws enacted in 
similar cases. In such a case the pre-Code legislation may serve as a 
norm for supplying the deficient legislation, or we may use analogous 
interpretation; thus in cases that are correlative, equivalent and con
nected. This norm by analogy is already found enacted in the Roman 
Taw: “ For whenever ”, as Pedius says, “ any legal enactment has been 
made, it is proper that this should operate either by interpretation or 
as a source of jurisdiction to cover other cases of a similar nature ”.  
Accordingly the Roman law supplied what was lacking in law, prin
cipally from the law of nations (jus gentium), from the equitable and

5

a Take as ah example Canon 61 relative to the vacancy of a Vicariate or 
Prefecture Apostolic; cf. our commentary on said Canon.

* For in the matter of inflicting, or applying penalties we are not allowed to
argue from the analogy of cases, since penalties are to be interpreted strictly 
(Canon 19). This was allowed by the Boman law, but as a rule not by the more 
recent codes. Thus the penalty decreed against persons procuring abortion (Canon 
2350, § 1) is not to be extended to include the murder of a pregnant woman; more*  
over no penalties exist except those mentioned in the Code (Canon 6, 5°), nor 
may one extend a penalty from one person to another, nor from one case to 
another, though there is the same or even greater reason for holding a person guilty; 
if, however, several persons participated in the commission of a single offense, the 
precept of Canon 2231 is to be observed (Canon 2219, §3). Canon 2231 rules 
that in the above case all are liable for the same penalty, though only one be men*  
tioned in the law, unless the law expressly decrees otherwise. The Penal Code 
of Soviet Russia (1922) permits analogy in the application of penalties: progress 
backwards! Cf. Roberti in Fasc. Jan.-Feb., 1928, p. 48, regarding
Canon 214, § 1 and Canon 2352: a very interesting discussion.

* Ulpian, L. 13 D. I, 3.
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good, which supplied the means of integrating, interpreting and in
deed of creating or enacting law. The more recent Codes have fol
lowed this rule; and rightly so, for “ what among the Greeks is known 
as analogy is called by the Latins the comparison or proportion of 
things that are similar.” The force of this is, that what is doubtful 
is referred to something similar which is not doubtful, so that things 
that are uncertain may be proved by those that are certain;0 and 
“ Where the same reason for the law exists, there the same disposition 
of law should prevail”.6 7 For “Of like things (in like cases), the 
judgment is to be the same,” according to the rule of the old law.8 *

6 St. Isidore, EtymoL, I, 27.
7 Gothofredus, L, 32 D., IX, 2.
«('. 2, X. I, 7.
o Cf. the Introduction, pp. 118-127.

(2) From the general principles of law applied with the equity 
proper to Canon Law. The term “ law ” here seems to be indefinite; 
however, if we consider the matter in its entirety it really appears 
quite definite, (a) From the very fact that our Code treats of Canon 
Law only, the Canon refers to the general principles of Canon Law, 
not those of the civil law. For when the civil law is meant, the Code 
states so explicitly: thus in Canon 33, §2, concerning the time for 
determining the obligation arising from contracts; Canon 1059, re
garding adoption insofar as it is an impediment to marriage; Canon 
1080, on adoption as a diriment matrimonial impediment; Canon 1513, 
§2, concerning last wills made in favor of the Church; Canon 1529, 
with respect to the civil law regarding contracts, (b) We have 
already seen® that the civil law is not a supplementary source of 
codified Canon Law; hence it would seem incongruous to say that the 
text of this Canon includes the general principles of civil law. (c) 
Lastly, the principles of civil law often disagree with those of Canon 
Law concerning the indissolubility of marriage, the temporal goods of 
the Church, etc.; hence it seems that such principles should be ex
cluded, and indeed the general rules peculiar to civil law must be 
excluded, since they form part of civil law. However, if one chooses 
to understand the expression “ the general principles of law ” as mean
ing the universal and fundamental principles of law common to both 
civil and Canon Law, such an opinion should not apparently be 
rejected, since we may reckon such principles among the general rules 
of Canon Law, inasmuch as they are common to both", having the 
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same remote origin, namely, the law of nature; and they belong to 
the natural law rather than to any form of civil law; they are, namely, 
the common juridical patrimony of all peoples. In the concrete, it 
must be said that the general principles of law come to us through 
the light of reason; from these principles were made the rules of law, 
be they authoritative, or doctrinal, that is, brocardics made by those 
learned in the law (however, they are to be used with caution); besides 
the 211 Regulae Juris in the Pandects; and from these indeed are 
plainly derived numerous norms of the jus gentium.10 11 Certainly the 
words “ applied with equity proper to Canon Law ” seem at first sight 
to pit Canon Law against civil law, but this does not follow necessarily, 
for not even Canon Law itself is to be applied unless all the circum
stances of the case be considered and that equity which the case calls 
for be observed. For “ justice tempered with mercy,” in the words of 
St. Cyprian, must always be observed, that is, equity, (d) Here then 
is indicated another source, namely, equity; this we have already dis
cussed in the Introduction and in our commentary on Canon 18.

10 It seems quite appropriate to cite here the new legislation, “Le Leggi e 
Dispozioni. dello Stato della Citti del Vaticano,” June 7, 1929 (A.A.S., 1929, in 
the Supplement):

‘1 When a civil controversy cannot be settled by a' precise juridical norm con
tained in the sources indicated in the preceding articles, including also the.case 
when the legislation of the Kingdom of Italy having been appealed to as a sub
sidiary source should for any reason prove inapplicable, the judge, keeping in mind 
the precepts of the divine anil natural law, as also the general principles. of Canon 
Law, shall decide the controversy by applying that criterion which he would follow 
were he.the legislator” (N. II “Legge suile Fonti del Diritto, ” art. 221). .

The situation is of course different when there is question of the civil govern
ment of the State of the Vatican City; however, it should be noted that no'other 
legislation is indicated other than that of the Italian Kingdom, which is expressly 
mentioned. In other words it would seem that recourse to the common civil law 
can be excluded.

11 Cf. what we have said concerning the ‘‘style” of Roman Curia in our Intro
duction, keeping in mind that Canon 20 speaks of the style and practice of the 
Roman Curia only.

12 D’Annibale, Summula Theol. Nor., I, n. 129, and others.

(3) From the manner and style of the Roman Curia. This means 
from the manner in which ecclesiastical affairs are expedited in the 
Roman Curia, whether in court or outside the same.11

(4) From the common and constant teaching of authors, that is, 
from private jurisprudence; common, as to the number, for “the 
common teaching is that which is taught by six approved : authors, 
treating of some given subject ex professo  this statement is 12
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declarative, not restrictive; constant, as to time. “ Any person skilled 
in his peculiar art or profession is to be believed ” (i.e., when he speaks 
of matters connected with such art). However, we must not forget 
that the teaching here in question, even though it be the teaching of 
those skilled in the law, of expert canonists, of jurisconsults, is of 
private authority and as such has no legal force. It is worth as much 
as it proves, for those learned in the law are not sources of legislation, 
but of interpretation.13 Hence instead of considering the number of 
approved authors holding a certain opinion, we ought rather to direct 
our attention to the arguments which they advance in support of 
their opinion.

All the above—it is understood—are offered as norms or rules for 
supplying law. Hence to apply them properly one must have correct 
knowledge of the art of what is good and equitable. The method of 
procedure indicated and decreed by this Canon is indeed authoritative, 
but its result is always of private authority, even though it excel in 
doctrine and merit. An authoritative interpretation can come only 
from the lawgiver.

Some hold that the mode established in Canon 20 or the remedies 
therein set down for supplying the defects of Canon Law do not so 
much avail to interpret law, but rather to create it, by applying 
meticulously all those things which were verified in the Roman law. 
Indeed if any gaps (lacunae) are found in the legislation, the above 
permit recourse to the Roman law and to existent law’s, making them 
supplementary sources of Canon Law.14 In point of fact Canon 20 
extends so far that it enacts and commands that for solving a practical 
case the rule be taken from those remedies which it enumerates; 
but it does not follow from this, nor clearly appear, that the norm thus 
taken avails to create or establish laws. Beware of unfounded con
clusions, for it can happen in practice that someone, a judge for 
instance, thinking to observe that norm, nevertheless tends to undue 
liberty, or imaginary equity.15 Wherefore it would seem that we must 
hold that the conclusions deduced from that norm have that force 
which they have juridically, according to the manner and diversity 
of use, even though contained within these supplementary remedies. 
And as regards civil law, we may freely admit that the Roman law

is Cf. the Introduction.
14D’Angelo, Studium, Rome, 1926; and in the Apollinaris, 1929, pp. 295-297.
is Fabbro, Jurisprudentiae Papinianeae Scientia, t. 1, prine. II, III, II. 
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was rightly called “ reason committed to writing,” and in some sort a 
daughter of the natural law itself; and that it is at the same time the 
foundation of Canon Law, at least to a great extent, so that it can 
still be said that the Church lives by the Roman law (Ecclesia vivit 
lege Romana); and that he does well who depends upon the Roman 
law for the supplying of law; but after the Codification at least, we 
must remember that the Church has enacted her own complete legis
lation. We know of course that complete does not mean perfect; none
theless, since the Church has legalized the manner of supplying law 
and has set her own limitations upon the same, it does not appear that 
we should admit a too facile liberty devoid of arguments and con
clusive reasons for exceeding those limits, since this seems to be 
fraught with dangers of excess.

* * * *

i The Code treats of presumption in Book V, under title, *1 Proofs,11 Canons 
1825-1827.

CANON 21

Leges latae ad praecavendum periculum generale, urgent, etiamsi in 
casu peculiari periculum non adsit.

Laws enacted for the purpose of guarding against a common danger 
bind, even though in a particular case there is no danger.

Canon 21 and the two Canons following treat of the cessation of 
ecclesiastical law. Here it is asked: How is one to presume that the 
legislator revokes his law and that therefore the law ceases to exist?

In treating of the elements of law we saw that it is proper and fitting 
that a law should be stable and firm. However, every law has its 
element of uncertainty, for the reasons and the purpose for which the 
law was made can change, and consequently, since law is an ordinance 
in accordance with reason, it ought to be revoked if it becomes useless, 
harmful or unreasonable; and if it has not actually been revoked, it is 
to be reasonably presumed to be revoked. For its purpose is the soul 
of law, and a law without a soul lapses, ceases to exist, dies. But to 
this principle the present Canon establishes an exception, which is 
more apparent than real. When does this occur?

The matter is closely connected with the doctrine on presumption. 
According to Canon 1825, § 1, presumption is a probable conjecture 
about an uncertain affair, that is, a deduction.1 (a) Considering its i 
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origin, a presumption is legal, when it is established by law;2 “No 
one is presumed to be bad until proved”; “Whoever is once bad is 
presumed to be so always (in the same delict) 3 “He who buys 
contrary to the law is presumed not to have good faith ”.4 A pre
sumption which a judge or prudent man forms for himself is called 
praesumptio hominis. For example, if a man were found at night 
near the corpse of his slain enemy, it would be presumed that he had 
killed him. (b) According to the amount of weight which attaches 
to it, a presumption is either a legal presumption, that is, a pre
sumption of law, and against it direct and indirect proof to the 
contrary is admitted; or an irrebuttable presumption against which 
indirect proof only is admitted, that is, against the fact on which the 
presumption is based. In the ecclesiastical courts this kind of pre
sumption has the same force as truth.5

(c) According to its degree of certitude, a presumption is termed 
slight, grave or very grave, that is, overwhelming, violent, depending 
upon whether it is drawn from grounds that are slight, grave or ex
tremely grave, (d) Objectively considered, a presumption is termed 
a presumption of private, that is, personal danger, or of common 
danger, when the law presumes that in certain circumstances there 
exists for a particular individual, or for all individuals the danger of 
sin or of fraud, the danger of deception or of perversion, or of im
mature judgment; briefly, that there is some danger. An example of 
a presumption of personal danger would exist in the case of an in
dividual who, as a custom, over-indulges in intoxicating beverages, 
whenever the occasion presents itself. Examples of a presumption of

2 If the parties have co-habited after the marriage contract, consummation of 
the marriage is presumed until the contrary is proved (Canon 1015, §2).. The 
internal consent of the will is always presumed to correspond to the words or 
signs employed in the marriage ceremony. But if one of the parties, or both, 
would exclude, by a positive act of the will, marriage itself, or all right to the 
conjugal act, or an essential property of marriage, the contract w'ould be null 
(Canon 1086).

Public documents, both ecclesiastical and civil, are presumed genuine until the 
contrary is proved by evident documents (Canon 1814).

In the above cases it is the law itself that conjectures, deduces and concludes 
with probability from an uncertain affair.

* R. J. 8 in VI“: Semel malus semper praesumitur esse malus.
*B. J. 82 in VI°: Qui contra iura mercatur, bonam fidem praesumitur non 

habere.
5 For example, Canon 1904, §1 states: An irrevocably adjudged case is by an 

absolute presumption (juris et de jure) considered true and just, and cannot be 
directly attacked. So too proof to the contrary is not admitted against Letters 
of the Boman Pontiff bearing his signature. 
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common danger are deducible from Canon 573 regarding the age for 
religious profession (sixteenth year completed for temporary vows, 
twenty-first year for perpetual vows); Canon 975 concerning the age 
required for Sacred Orders; Canon 1060 concerning the prohibition of 
mixed marriages; and Canon 137 which forbids clerics to give bail or 
be surety for anyone, even with their own money, without consulting 
the local Ordinary.

In view of what has gone before, the meaning of Canon 21 is now 
clear, in ruling that laws made for the purpose of safeguarding the 
public against a common danger bind, even though in a particular case 
there is no danger. Our immediate conclusion should be that we can 
no longer follow the opinion of those who say that a law is not binding 
if it is quite certain that this danger is absent in a particular case. 
But if there is no danger, should not the purpose of the law cease and 
hence the law itself? We answer this question by setting forth the 
general principles which govern the cessation of law.

A law ceases intrinsically when its purpose ceases; the law ceases 
of itself. Thus the law of abstinence from blood and things strangled, 
enacted by the Apostles in the Council of Jerusalem, to encourage the 
conversion of the Jews, since they held such foods in abomination, 
ceased intrinsically when this aversion ceased. The law ceases ex- 
trinsically when it is revoked by the Superior; the Superior causes it 
to cease. Canon 22 treats of the extrinsic cessation of law.. By a 
contrary custom a law sometimes ceases; here the people cause its 
cessation, conformably, however, to the rule of Canon 25.

Relative to the first way: The end (either its purpose or its cause) 
of the law ceases adequately when all its purposes cease; inadequately, 
when only some particular purpose of the law ceases (e.g., fasting is 
enjoined in order to end an epidemic and to obtain rain; and rain 
comes but the epidemic continues its ravages). The purpose of the 
law ceases contrariwise when an injurious law becomes either unjust 
or impossible of observance; or negatively, when the law becomes 
useless; universally, when the purpose of the law ceases with respect 
to all subjects or the majority of subjects; or particularly, with respect 
to some individual. Three cases can occur: (a) If the purpose of the 
law ceases inadequately only, the law ceases neither for the community 
nor for the individuals, for the reason or soul of the law still exists, 
(b) If the purpose of the law ceases adequately and contrariwise for 
the community, the law ceases for the entire community. If it ceases 
adequately though negatively for the community, in practice we can 
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hold that the law ceases, according to the majority of canonists.® 
(c) When the end of the law ceases adequately and contrariwise.for 
some individual only, strictly speaking the law does not cease; .but its 
obligation no longer binds that individual if in observing the law he 
would suffer grave inconvenience. For here this principle, holds: 
“Laws do not bind under grave inconvenience.” If the purpose.of 
the law ceases adequately though negatively only in a particular case, 
that is, for one or several subjects, the law does not cease. For laws 
directly concern the community, not individuals, and since in the case 
given they do not cease for the community they are to be observed 
by the individuals forming that community.

The doctrine concerning the ceasing of the law adequately in a 
particular case is connected with Canon 21, which decrees that laws 
made for the purpose of safeguarding the public against a common 
danger bind, even though in a particular case there is no danger. 
For, since in the above cases the end of the law is to avoid a common 
danger, this danger is not effectively and with certainty avoided, unless 
the law binds and obliges all. Moreover, one can easily have halluci
nations regarding, the cessation of the end of a law, and thus the' law 
would be frustrated. Examples can be deduced from the law regard
ing forbidden books, according to the rule of Canons 1396 and 1398, 
§ 1; hence a dispensation is always necessary, even for those who are 
learned and have the best of intentions in desiring to read such 
books;7 likewise from the law requiring the publication of the banns 
of marriage (Canons 1022 and 1025) .8

However, the obligation of such laws may cease if they conflict with 
certain other laws. In such cases the principles set forth in the 
Introduction to the present Title (Scholion II) are applicable. For 
example, in a periodical forbidden by the Bishop there appear certain 
libels against one of his subjects and this subject’s good name must 
be defended. In such cases the natural law requires and at times 
enjoins that such defense be made. Accordingly, the natural law 
prevails over the Bishop’s law, provided there be no danger of per
version and scandal.

«St. Thomas, I-II, Q. 109, a. 4, ad 3.
Tin some eases this dispensation is granted by the law (Canon 1400), in others 

by the Ordinaries (Canon 1402»), and in a general way by the Holy See.
a However, if there is any reason for not publishing the banns, the local Ordinary 

can dispense from the same in virtue of Canon 1028. Cf. Suarez, L. Ill, c. XXIII, 
n. 5; Reiffenstuel, L. I, tit. II, nn. 168-173.
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CANON 22

Lex posterior, a competenti auctoritate lata, obrogat priori, si id 
expresse edicat, aut sit illi directe contraria, aut totam de integro 
ordinet legis prioris materiam; sed firmo praescripto can. 6, n. 1, lex 
generalis nullatenus derogat locorum specialium et personarum singu
larium statutis, nisi aliud in ipsa expresse caveatur.

A more recent law, given by competent authority, abrogates a for
mer law, if it expressly orders abrogation, or if it is directly contrary 
to the former law, or if it readjusts the entire subject matter of the 
former law; but a general law, in conformity with the prescript of 
Canon 6, n. 1, by no means derogates from the particular laws of 
places and persons, unless it expressly decrees otherwise.

1. This Canon is concerned with the extrinsic cessation of law, that 
is, revocation. Revocation takes place by abrogation, when the law 
in its entirety is revoked; by derogation, when the law is partially re
voked; by subrogation, when something is added to a law already 
existing; by abrogation, when the law is changed by a contrary law. 
In the present Canon the term to obrogate is understood in the sense 
of abrogation, in the same meaning therefore that it has in Canons 
206, 410, § 2, 489, etc.

The following persons can revoke laws: (a) The legislator, for 
“ Things are dissolved according to that which was the cause thereof ” 
(Regula Juris I in Decret. Greg. IX).*  However, an inferior legislator 
cannot revoke his own laws if they have been approved in forma speci
fica by the Roman Pontiff, for by such approbation they become 
pontifical laws, (b) The legislator’s successor, since the power is the 
same (cf. c. 20, X de elect. I, 6). (c) The legislator’s superior, for he 
possesses more general power, and here Regula J. 80 in VI applies: 
“ There is no doubt that the part is contained in the whole.” 1

When a law is revoked in manifest terms, this is called express 
revocation, e.g., 11 we abrogate”, 11 we derogate”, as in Canon 6, 1°; 
or by inserting abrogatory or derogatory clauses, as is common in 
decrees, rescripts and other pontifical acts: notwithstanding anything 
to the contrary, notwithstanding in any respect anything to the con
trary, though worthy of special mention. On the other hand, revoca
tion is tacit when a new law is issued directly contrary to the former 
law, or when a new law takes up and readjusts the entire subject 
matter of the former law.

* Omnis res, per quascumque causas nascitur, per easdem dissolvitur.
i In toto partem non est dubium contineri.



630 A Commentary on Book I

We may now consider the meaning of Canon 22.
2. The old law  decreed: (a) “Although it is known that the Roman 

Pontiff, who is thought to have encased in his bosom all laws, revokes 
by a later constitution an earlier one, even though he does not mention 
the same, nevertheless, for the reason that he can probably be ignorant 
of the customs and statutes of particular places and of inferior legis
lators, (since particular laws are facts and remain facts), he does 
not intend to abrogate them, whilst these laws remain reasonable, by 
his issuance of a later constitution, unless such abrogation is expressly 
mentioned in the same ”.2 The old law in this passage refers to 
pontifical laws, but its application in Canon 22 is general, as is quite 
clear from the general heading of the title “ Ecclesiastical Laws.”

*

* Cited in the Code’s footnote to Canon 22.
2 Cf. e. 1, de eoMtitutionibue T, 2 in VT°.

(b) Another passage from the old law has the same ruling: “ A 
special mandate derogates from one that is general ” (Pope Alexander 
III to the Archbishop of Sens, c. 1, X de rescript. I, 3).

3. Upon this basis, Canon 22 decreed that a more recent law given 
by competent authority abrogates a former law. The “ competent 
authority ” means the Roman Pontiff, the Council, the Bishop or the 
Ordinary in general; it imports authority to issue a law with respect 
to the particular matter in question. The words abrogates a former 
law mean that the later law modifies the former law, either by abro
gating it or by derogating, from it, when one of the three following 
cases is verified:

(a) If the new law expressly says so, that is, by mentioning the 
former law or by inserting the general clause “ notwithstanding any
thing to the contrary,” or its equivalent. The insertion of such 
clauses effects the abolition of all constitutions and laws to the 
contrary. However, derogation of law is always to be understood in 
a strict sense, and consequently it receives a strict interpretation.

(b) If the new law is directly contrary to the old law. This is the 
same as tacit revocation. For when both laws cannot stand either 
wholly or partially, that is, when the new law on one and the same 
matter decrees something different from the old law, it is understood 
that the later law abrogates the former law or derogates from it. 
However, this contrariety, that is, incompatibility must be evident, 
for correction of the law is odious: “ It is expedient to make laws agree 
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with laws, and if possible to avoid correcting them ” (c. “ cum ex
pediat ” 29 de electione I, 6 in VI). This matter is treated of in the 
Canon following.

(c) When a later law readjusts the subject matter of the former 
law, namely, when the legislator undertakes the readjustment of a 
certain institute, affair, argument of law or some juridic matter, as 
did Pope Pius IX by his Constitution “ Ap. Sedis ” regarding censures, 
and Pope Leo XIII by his Constitution “Officiorum et Munerum” 
concerning the prohibition of certain books. In such cases, though the 
legislator does not expressly declare himself, still it is otherwise 
sufficiently clear that he intends to readjust the entire subject matter 
of the former law or juridical institute. In this manner, for example, 
the Code recast the laws on precedence with respect to the Vicar 
General (Canon 370). In like manner Canon 642 again regulates the 
matter of secularization for Religious; consequently, the prescriptions 
of the decree “ Cum Minoris ”, 15 June 1909, of the Sacred Congrega
tion of Religious cease to be in force insofar as they are not in agree
ment with the aforementioned Canon. Another example is had in 
the regulations regarding the “ jus patronatus ” in future; and also in 
the dependence of a new parish on its mother church, as is evident 
from Canon 1427, § 4.

Canon 22 goes on to say that a general law, as was pointed out in 
Canon 6, 1°, in no wise derogates from the statutes of particular 
localities and particular persons, unless the contrary is explicitly 
stated in the general law, or the particular law is directly contrary to 
the new general law. Canon 6, 1°, rules that all laws, both universal 
and particular, which are opposed to the Code are abolished, unless 
the Code explicitly rules otherwise in reference to certain particular 
laws. This refers to the legislation in force up to the promulgation 
of the Code, namely, for the period of time prior to the Code. Where
fore, it is decreed that a general law does not abolish statutes. By 
the term “ general law ” is meant a law that emanates from the Holy 
See alone, and it is beyond doubt that it will be necessary from time 
to time to make new laws.8 The term “statutes” in this Canon means 
particular laws; the statutes of particular localities mean the statutes 
of dioceses, etc.; the statutes of particular persons mean those made 
either by a particular person or by a moral person, as the Chapter, 
and an association capable of making a particular law.

< Cf. The Mo tu-proprio Cum Juris Canonici of Pope Benedict XV, dated Sep
tember 15, 1917.
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The rule of Canon 22 holds unless the contrary is explicitly stated 
in the general law. Consequently, excepting what has been said con
cerning legislation outside the Code, for a later general law to 
abrogate an earlier particular law its express derogation is required.

CANON 23
In dubio revocatio legis praeexistentis non praesumitur, sed leges 

posteriores ad priores trahendae sunt et his, quantum fieri possit, 
conciliandae.

In doubt the revocation of an already existing law is not presumed, 
but recent laws should be adapted to older laws and, as far as pos
sible, made to harmonize with them.

Canon 23 states the law with respect to the doubtful revocation of 
a preexisting law..

What we have said on the matter of doubt in our commentary on 
Canon 15 applies here. In case of objective or positive doubt the 
repeal of a former law (whether this repeal be general or particular) 
is not to be presumed.1 Somewhat similar is the ruling already given 
in Canon 6, 4°. There we read that in case of doubt whether some 
provision of the Canons differs from the old law, we must not depart 
from the old law.2 Note, however, that Canon 6, n. 4, is directly 
concerned with doubt regarding discrepancy between the Code and 
pre-Code legislation, while Canon 23 regards doubt about the revoca
tion of the old law. Both Canon 6, n. 4 and Canon 23 can come under 
Canon 15, which rules that all laws including invalidating and dis
qualifying laws lose their binding force in a dubium juris. There are 
times then when, before concluding that there is doubt about the 
existence of a law (for Canon 15 is directly concerned with this point), 
we can practically eliminate the doubt itself by applying the rules 
which govern discrepancy and revocation. But where this doubt 
exists we must follow the ruling of the old law cited in the Code’s 
footnote to this Canon: “It is expedient to make laws agree with 
laws, and if possible to avoid correcting them ”; “ Later laws are to be 
extended to prior laws and made to harmonize with them ”.3 The

1 Vide our commentary on Canon 21 regarding presumptions.
2 Cf. our commentary on Canon 6, n. 4.
« Cf. c. 29 de electione et electi potestate, T, 6 in VI.
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preexisting law enjoys the favor of the law; it is in possession and 
must be observed, unless its abrogation is evident. The legislator used 
a precise term “ trahere/’ which means to draw (from the Sanscrit 
root “ dragh ” meaning “ I draw ”; its Italian equivalent is tirare per 
forza, trascinare, that is, to lead to by compulsion, as it were). In 
the Roman law, Paulus says the same concerning the Julian law: 
“ Later laws pertain to prior laws unless they are contrary to the 
same ”.4 “ Later laws are to be extended to prior laws ”, as though 
the rule were “ compel them to enter,” and at the same time made to 
harmonize with the earlier laws, namely, join and unite them with 
the same; “ as far as possible ”, that is, avoid contradictions, for laws 
that are contradictory cannot be reconciled.

As a result of this it follows that correction of law is odious, and 
must in every respect be avoided as far as possible. When a correc
tion in the law must be made, it is to be interpreted strictly. For law 
enjoys the favor of the law. 11 Hence the reasons of the diversity are 
to be carefully ascertained,” says Justinian in his Constitution 
“Tanta”, 15; and though laws at first seem to conflict, we must 
investigate whether or not there are any particular reasons for this 
apparent contradiction, e.g., diversity of time; “ Distinguish times, 
and you will harmonize laws ”; diversity of place, which because of 
different circumstances perhaps required special consideration; dis
agreement because of a dispensation, privilege, indult, concordat, etc. 
In compiling his Decretum, Gratian proved himself a master of the 
art of harmonizing ecclesiastical constitutions. In his “ Summa ” 
Rufinus states that Gratian wanted to call his work the “ Concordia 
seu Concordantia Discordantium Canonum ” (The Harmony, that is, 
the Concord of the Discordant Canons), and he followed consistently 
and religiously the norm given in Canon 23, as we saw when treating 
of the Decretum Gratiani. As early as the latter half of the seventh 
century a certain Cresconius (probably a bishop of the African 
Church) had made a systematic collection of canons, divided into 
100 titles and known as “ Concordia Canonum ”.5

* * ♦ ♦

CANON 24
Praecepta, singulis data, eos quibus dantur, ubique urgent, sed iu- 

dicialiter urgeri nequeunt et cessant resoluto iure praecipientis, nisi 
per legitimum documentum aut coram duobus testibus imposita fuerint.

4 Cf. fr. 18, D. 13.
b Cf. our History of the Sources of Canon Lawt p. 214.
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Precepts, imposed on individuals, bind them everywhere, but they 
cannot be enforced by judicial process. They cease with the expira
tion of the authority imposing them, unless they are given in the form 
of a legal document, or before two witnesses.

1. “ Law is a common precept,” says Papinian, the prince of Roman 
jurisconsults (cf. I, D. I, 3). Ecclesiastical law is defined as the 
common precept, just and stable, of the ecclesiastical legislator pro
mulgated for the good of his subjects. However, a precept  is also 
given to individuals; and then it truly is called a precept, whose proper 
definition is: “An order or direction, emanating from the competent 
authority, to individuals, or to the community in a particular case.” 
A precept is an order, hence not a mere exhortation, a counsel or an 
admonition. From its definition it is evident that a precept is either 
general or particular.

1

Canon 24 is concerned with the force of precepts given to in
dividuals. They are like private laws; hence their inclusion in Title 
I, “ Ecclesiastical Laws.”

2. The Church can give precepts, in virtue of the concession of 
Christ her founder: “ Whatsoever you shall bind upon earth, shall be 
bound also in Heaven ” (St. Matt. XVIII, 18), and because of her end, 
for the Church has the care not only of the good of the community but 
of her individual members also. In canonical matters every ecclesi
astical legislator is empowered to give precepts, for he who has the 
greater power has also the less. Consequently, all who have in the 
external forum power of jurisdiction, both ordinary power, as the 
Bishop, and also delegated power, as delegated Ordinaries, can give 
precepts; likewise those who have administrative power only, as the 
Vicar General. The same is true of those who possess coercive power 
only, as a father over his children, religious superiors over their sub
jects; or judicial power only, as a judge. Moreover, those who possess 
power in the internal forum can give precepts, but only for that forum; 
so too those who, in the external forum, have power which is not 
strictly public nor wholly private, as a pastor possessing external 
executive power. Lastly, the rectors of seminaries, the superiors of 
colleges, namely, those who have quasi-social coercive power and all 
persons who have authority over others by reason of a vow, a promise 
or some agreement can give precepts. Briefly, all those who have at 
least coercive power can give precepts.

i From the Latin prae, before -{- capere, take: take or seize beforehand.
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3. How are precepts imposed? Precepts are given; and the giving 
of a precept corresponds to its promulgation. In other words, a pre
cept is promulgated when it is given. However, a precept can be 
given with a suspensive condition, and therefore remains suspended 
until the condition is satisfied; or it can be dated from a certain day, 
and then on that determined day it begins to be in force; or for a 
fixed period of time and without any time limit; lastly, a precept can 
be given with or without a penalty.

The subject matter of this Canon concerns precepts that are given 
to individuals. The meaning of the Canon is this: as a law exists for 
the common good, so a precept exists for the good of individuals. 
Consequently, unless limiting clauses were attached to it, a precept 
follows a private person wherever he may go, as “ the shadow follows 
the body,” “ it clings to his very bones,” in the language of canonists. 
Precepts are binding everywhere, that is, they are extraterritorial, 
while laws on the contrary are presumed to be territorial (Canon 8, 
§ 2); and the penalty attached to the precept follows it, despite the 
former teaching of canonists on this point. For the principle: “ That 
which is accessory follows its principal,” applies here.2

2 Cf. D’Annibale, Suminula Theol. Moral. I, n. 249; Suarez, De Censuris, disp. 
V; sect. 5, n. 18; Lega, De Judiciis Ecclesiasticis, Vol. Ill, p. 101.

4. As precepts cease when the individuals to whom they were given 
die, so too they cease with the expiration of the authority or office of 
him who gave them. For since the matter concerns a private affair, 
one dependent on the will of the person giving the precept, and for the 
reason that he alone can urge its fulfilment (and only extrajudicially, 
that is, without the formalities of an ecclesiastical trial; hence outside 
the provision of Canon 1552, which gives us the canonical definition of 
ecclesiastical trial, and determines its object), the legislator decided 
that precepts would be more serviceable if they ceased with the 
expiration of the authority of those giving them. In other words, 
precepts make known the will of the superior toward his subjects, 
and hence they cease when by death that will ceases to bind them. 
Hence laws and precepts differ specifically. Laws are permanent 
obligations imposed on the community, while precepts are issued by 
superiors for the guidance of individuals, or of the community in a 
particular case and are of a temporary character, e.g., for one month, 
for a year, or for the life time of the superior. The only exception is 
the .case in which the superior expressly or tacitly limited his precepts 
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to his territory, for then they have no force outside the territory. 
This is not due to any lack of power on his part, but because this was 
his will in the matter. Accordingly, a Bishop can impose on one of 
his priests the precept of not frequenting the theatre under pain of 
suspension when outside the diocese. If it is doubtful whether a pre
cept is personal or territorial, it must be regarded as personal, and not 
territorial, since a precept is by its very nature personal.

The authority of the one who gave the precepts expires with his 
death, resignation, transfer and loss of office. The Code has authori
tatively settled the question as to whether precepts cease with the 
expiration of the authority of the one who imposed them.8 Wherefore, 
it would seem that the rank of the superior who imposes the precepts 
or the kind of precepts imposed is no longer a determining factor with 
respect to the permanence of precepts. The Code presents a definite 
rule: once the authority of any superior who imposed the precepts 
expires, all precepts given to individuals expire also. So too the penalty 
annexed to the precept ceases. However, if an individual has already 
incurred the penalty, he is obliged to suffer it. For example, if an 
individual incurs a censure and is also fined for his transgression of a 
precept, he can have the censure removed by absolution, but he still 
remains subject to the fine.

3 Cf. Suarez, De Legibus, I, c. 10, n. 10; D’Annibale, I, 249; Wernz, t. I, n. 135.

Does a precept issued for a certain period of time lose its force, if 
before that time has elapsed the superior goes out of office, i.e., loses 
his authority? Before the promulgation of the Code it was commonly 
taught that the force of such a precept would not cease to be binding; 
for, it was asserted, if an ecclesiastical superior has power to issue a 
common and stable precept for the direction of his subjects, i.e., has 
power to make a law, why can he not have power to give a permanent 
precept to individuals? It would seem that this opinion is no longer 
tenable. The very wording of Canon 24 compels us to sponsor the 
opposite opinion, and this we hold until the contrary is authoritatively 
declared.

5. There are, it is true, certain kinds of precepts which should of 
their very nature be vested with some degree of stability and perman
ence, e.g., precepts which are given to an individual not because of 
personal reasons, but because of his office. A Bishop, for example, on 
the occasion of his canonical visitation orders a pastor to do certain 
things which will promote the welfare of the parish and its parishioners.  3
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Now such precepts, since it is evident that they are given for the 
purpose of obtaining good government in the external forum, to pro
mote the welfare of the parish and to avoid scandals, must be regarded 
as continuing in force even after the Bishop has gone out of office, and 
furthermore as binding those who succeed the pastor in office. How
ever, it should carefully be noted that in such cases there is not 
strictly speaking a question of precepts which are given to individuals, 
since the purpose of the precept is not concerned solely with the good 
of the one who receives it and the obligation of observing such a pre
cept comes from some other source. Precepts of this class assume the 
nature and character of a law or a statute. Accordingly, the superior, 
in order to insure the permanence of his precept, should issue it in 
legal form, and in practice he should observe the form decreed by 
Canon 24.

6. Canon 24 enumerates two cases in which precepts do not cease 
with the expiration of the one who imposed them: 1. When the pre
cepts were issued in the form of a legal document, i.e., when they were 
given according to the rules of law. In this case the wording or tenor 
of the document must be observed. 2. When the precepts were issued 
in the presence of two witnesses, namely, in the presence of two persons 
who can prove the matter in court; hence one witness is not sufficient.

Canon 1757 enumerates those persons who in law are qualified to be 
witnesses: 1. Persons under the age of puberty and the weakminded 
are rejected as unfit to give testimony. 2.—The following persons 
are rejected as suspected: (a) excommunicates, perjurers, and persons 
who have been branded with infamy by a declaratory or condem
natory sentence; (b) persons who are of such vile character that they 
are not considered trustworthy, (c) public and bitter enemies of a 
party. 3.—The following persons are disqualified from acting as 
witnesses: (a) Those who are the parties in the case, or who take the 
place of the parties (e.g., the guardian in the case of his ward, the 
superior or administrator in the case of his community or pious in
stitute which he represents in court), the judge and his assistants, the 
attorney, and others who assist or have assisted the parties in the 
same case; (b) priests in reference to all things from which they gained 
knowledge from sacramental confession, even though they have been 
freed from the seal of confession by the will of the penitent; even what
ever has been heard by anyone and in any manner on the occasion of 
a confession cannot be accepted even as an indication of the truth; 
(c) husbands in the case of their wives and vice versa, blood relations 
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and relations by marriage in the case of persons related to them in 
any degree of direct line and in the first degree of the collateral line, 
except in cases which concern their civil or religious state the knowl
edge of which cannot be had from other sources, and when the public 
welfare demands that the truth be ascertained. Canon 1758 adds 
that unfit and suspected witnesses can be examined if the judge issues 
an order stating that he thinks it advisable to do so; their testimonyr 
however, shall be of value merely as an indication of and a help 
towards proof of the case; as a rule such persons shall be examined 
unsworn.

However, it is not correct to say that precepts given privately to 
individuals bind them in the internal forum only; it is possible indeed 
that such precepts belong to the external extrajudicial forum, and that 
their transgression be punished in that forum.

7. The present Canon, as we have noted, is concerned only with pre
cepts given to individuals, and not with those issued for the com
munity. But it can be reasonably made to include these precepts also 
and oblige their observance everywhere, unless they contain limiting 
clauses. In point of fact such precepts are given for the good of in
dividuals, and only indirectly for the public good. Hence they con
tinue in force as long las the community exists; they are regarded as 
permanent obligations; they require no document for proof if they 
were made known to the community, for the reason that any member 
of the community can be regarded as a witness of the same.



TITLE II
CUSTOM

(CANONS 25-30)

Introduction

In treating of custom in this Title, which consists of six Canons, let 
us see in a general way what its importance was and is amongst all 
peoples.

In the ancient law. There were no human laws in the beginning 
of human life, for mankind was ruled by manners and customs, which, 
owing principally to the diversity of the character, development and 
religion of each people, were quite distinct and varied. Religious 
matters, marriages, contracts and inheritance were, in the beginning, 
governed by manners and customs, which gave rise to Consuetudinary 
Law. In this sense we must accept as true the words of Modestinus: 
“ Every (human) law is either constituted by necessity or is made by 
consent, or is established by custom ”,x rightly admitting, however, 
that many things from the law of nature and the eternal law, revealed 
by the light of reason, found their way into the manners and customs 
of the people. Even with the Hebrews, civil legislation, excepting that 
which was theocratic, was based on the consuetudinary law of the 
tribes. Many things then which in the beginning were customs of 
fact later became customs of law.

In the Roman law. Custom (called also, manners, customs of the 
ancients, usage, long usage) in the juridical history of the Roman 
people is beyond doubt the first constitutive source of law, chrono
logically considered.2 Anciently among the Romans, custom (mores) 
which served as law, was also connected with religious norms, which 
were called the dictates of religion, divine law (fas): “ the divine law 
is called “ fas ”, the human law “ jus ”.3 However, more recent jurists 
attempt to deny that this intimate connection ever existed, asserting 
that it was rather a connection of juxtaposition, so that with the 
advance of the Empire it was entirely separate; and some argue from

1 fr. 40, D. i, 3.
2 Cf. D ’Angelo, Jus Digestorum, t. I, n. 115, seq.
3 St. Isidore, Orig.t V, 2.

(639) 
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this the principle of laicization of law, which is apparent in the 
Occident but not in the Orient; and this principle they ascribe to the 
Roman system. Moreover, at the time of the kings, e.g., at the 
beginning of juridical development, custom was not only the first, but 
indeed the only source of law. True, there exists a late and uncertain 
tradition regarding the “ leges regiae ” and the “ Jus Papirianum ” (the 
civil law of a certain fictitious Papirius, said to have been compiled in 
the time of Tarquin, the last of the kings) ,4 which abounds in contra
dictions and in no way corresponds with the time to which the law 
therein contained is ascribed. This tradition cannot break down the 
earlier one, namely, that during this primitive period customary law 
was not the only law and that the first jus scriptum is the Law of 
the Twelve Tables, B. C. 451 (A.U.C. 303, 304). Logically considered, 
custom is the first source of law even in the subsequent periods of 
Roman history, because of its historical pre-eminence and the character 
of the Roman people, who were most unyielding in the matter of their 
traditions and accepted customs.

The Period following the Law of the Twelve Tables. Custom re
mains after the introduction of the written law. “ An inveterate 
custom is rightly observed as law, and this is the law that is called 
law established by custom. For since the laws themselves are bind
ing on us for no other reason than that they have been accepted by 
the judgment of the people, so too those things which without any 
writing the people have approved will rightly bind all; for what differ
ence does it make whether the people declare their will by vote or by 
acts,” says Julian (fr. 32, D. I, 3). Moreover, in theory and in practice 
custom appears so momentous that the written law is regarded as a 
supplemental source of the law; gradually, however, due to the very 
bulk of matters the situation is just the reverse, and in practice the 
unwritten law becomes the supplemental source. Consuetudinary Law 
in the Roman law is closely connected with the Praetor’s Edict (Jus 
Honorarium), with jurisprudence, with the law which they now call 
scientific law, and with the Jus Gentium. The classical jurists retain 
the ancient Roman concept of custom, and hence they openly attribute 
to it constitutive, abrogatory, derogatory and interpretative force; 
moreover, they define and explain quite accurately, the doctrine of 
custom as to its material (manners) and personal (the consent of the 
people) elements. Besides, in the classical jurisprudence (that is, from

< Cf. M. Massimi, Introductio in Gai ct Justiniani Institutiones, 1910,1, pp. 42-43. 
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Augustus to the time of Hadrian—138) and particularly in the 
matured jurisprudence (namely, from Hadrian to Alexander Severus 
—235), it is evident that the practical importance of consuetudinary 
law is greatly limited and its extent narrowed.

At the time of the Oriental and Justinian Roman law the Roman 
doctrine on custom is theoretically retained in the sources of the law. 
For, owing to abuses the princes had merged all power in their will. 
Celebrated is the Constantinian Constitution (year 319) addressed to 
Proculus, the Proconsul of Africa, which denies that “ custom is of 
such force as to overcome the law ” (c. 2 Cod. “ quae sit longa con
suetudo ”, Book VIII, titles 52, 53). This fragment reads as follows: 
“ Long continued usage is of great authority, but not so great as to 
overcome either reason or the law.” For centuries the force of these 
words has been a matter of controversy, a real difficulty for in
terpreters. According to Ferrini (“ Pandette.” n. 17) it seems to be 
the following: Former customs have force, it is true, but only accord
ing to the Prince’s pleasure; and if it please him to deprive these 
customs of their force by law, this law must be observed; in other 
words: all legal force of custom derives from the consent of the Prince.

Custom in Canon Law. The juridical institute of custom was taken 
over from the Roman law by the Canon Law. However, the practice 
and use of custom had already existed from the beginning of the 
Church. For example, in the controversy regarding the celebration 
of Easter and the baptism of heretics both sides appealed to tradition 
and customs; thus were introduced many juridical institutes, such as 
celibacy, certain matrimonial impediments, the right of patronage, 
etc. Though Gratian is not too clear on the matter of tradition, he 
offers this definition of custom: “Custom is that certain law established 
by usages in observance for a long time, which is accepted as law 
where there is no law ” (c. 5, D. I). This definition seems to recognize 
and to attribute to custom the force of supplementary law only; that 
is, it applies only to custom which is outside the law. Gratian seems 
to be in doubt as to custom which is against the law. Pope Gregory 
IX, however, in his Decretals, officially and quite clearly cedes to 
custom all force of abolishing ecclesiastical laws, be they general or 
particular laws, but he adds that clause from the Constantinian Con
stitution referred to above: “And though long continued usage is of 
great authority, it is not so great that it ought to prejudice positive 
law, unless such custom is reasonable and has been lawfully pre
scribed ” (c. 11, X. I, 2)—words taken from the Justinian Code and 



642 A Commentary on Book I

accommodated to the prescription of the Code of Canon Law. How
ever, there was always much discussion about custom: regarding its 
conditions, the requisite time, and its possibilities against the decrees 
of the Council of Trent. Today the Code in explicit terms treats of 
custom.

Modem Civil Law and Custom. Save International Law, which is 
made up almost entirely of customs, the Public Law of the nations, 
which is partly governed by custom, and Commercial Civil Law, the 
codes of civil law do not make much of custom, since they do not cede 
to it all power to abolish laws at a later period; and in general they 
grant it only the power to explain or to supply law.

The Italian Code in its fifth article on the “ Dispositions on Publica
tions” decreed: “Laws are not abrogated except by later laws by 
express declaration of the legislator, either because of the disagreement 
of the new dispositions with those preceding, or because the new law 
regulates entirely matter already regulated by the prior law ” (Cf. 
Canon 22 of the Code of Canon Law).

Custom in the Constitution of the.. United States. “ The customs 
and usages of England were adopted by the United States Govern
ment at its foundation as far as applicable to the condition of the 
country, and gave the effect of positive law. They cannot be set aside 
by implication, but only by statutes. Customs and usages are fre
quently invoked in the interpretation of positive law, particularly 
when a conservative interpretation is required. A marked instance of 
this (prior to the Nineteenth Amendment) is found in the'interpreta
tion of general words used in the Federal and State constitutions and 
laws, so as to deprive women citizens of the right of elective fran
chise in a government founded upon equality of citizenship, and to 
restrict their industrial sphere.”

In England, “ in order to establish particular customs as laws, they 
must be proved by verdict of a jury, except the custom of the City of 
London, which is proved by certificate by the Lord Mayor, aidermen 
and recorder. A particular custom, like a general custom, must be 
established as in force for a time whereof the memory of man runneth 
not to the contrary. A custom must have been uninterrupted and 
peaceable, reasonable, and certain; compulsory, i.e., not in the option 
of every person whether he will use it or not, and consistent with other 
customs ”.8

5 Chambers’ Eneyeylopedia: Custom.
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Ecclesiastical consuetudinary law is recognized by the nations of the 
world either by concordats, or by special law, or by constitutional 
charter. But in the contrary case, the Church in order to protect 
her rights can appeal to International Law, for unquestionably the 
Church is an international person which cannot be ignored. However, 
among those governments (like England and her colonies, Hungary, 
etc.) which are ruled rather by customs than by laws, and those which 
attribute some force to custom (the German States) it is easy even in 
civil law to adduce and to safeguard ecclesiastical custom.

Title II in Canon 25 treats of the necessary and fundamental element 
of custom; in Canon 26 of its subject; in Canons 27 and 28 of the 
conditions requisite that the legislator consent to various customs; in 
Canon 29 of its force relative to the interpretation of laws; in Canon 
30 of the various ways by which custom loses its legal force.

« « # *
CANON 25

Consuetudo' in Ecclesia vim legis a consensu competentis Superioris 
ecclesiastici unice obtinet.

Custom can obtain the force of law in the Church only by the con
sent of the competent ecclesiastical superior.

Canon 25 is concerned with the fundamental element of ecclesiastical 
custom in law.

The legislator here speaks of custom indeterminately, hence of that 
fact which takes its name from the Latin consuescere or consuefacere 
(to accustom one to a thing), and may be defined as “the frequent 
repetition of similar acts by the community.”

1. We begin with certain necessary notions of its division and defini
tion. According to its nature, custom may be considered as a fact 
(material) and as a law (formal); the latter proceeds from the former, 
that is, when a law is formed by the frequent repetition of similar acts. 
Custom is called custom as a fact, when it consists of a mere fact and 
consequently begets no obligation; it is termed custom as a law, when 
possessing all the conditions required by the legislator it obtains 
through his consent the force of law and hence of obligation. Accord
ing to its extension, a custom is universal when it is in force in the 
entire Church; it is particular when confined to a particular locality. 
Relative to the written law, a custom is either according to the law, 
against the law or outside the law, according as it confirms, weakens 
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or supplies the written law; for custom which is in harmony with the 
law, ought rather to be called active obedience to laws than custom 
(Canon 29 has reference to this kind of custom). A custom against 
the law abrogates or derogates from an existing law; while a custom 
outside the law introduces a new law. Concerning the manner in 
which a custom is introduced: it is judicial when it obtains in the 
courts; it is “the practice of the Curia,” insofar as it is the mode of 
procedure in the Roman Curia; or it is jurisprudence, inasmuch as it 
is “ the authority of matters similarly decided and it is extrajudicial, 
when it simply consists in the practices of the people. With respect 
to time: a custom is ordinary, when in use for forty years (this is 
now the ruling of the Code); it is centenary, when in use for a hundred 
years; it is immemorial, when no living person can recall its beginning, 
and since human life seldom exceeds ninety years, we can consider 
this period as time immemorial.

Prior to the Code custom was usually defined as: “ The unwritten 
law which is introduced, that is, confirmed by the long continued 
practices of the people, and some consent of the legislator.” This 
definition can be retained, but its nature will be more precisely 'and 
clearly determined, according to the meaning of Canon 25, if we 
change the final words of this definition to read: and the consent of 
the competent authority,

2. This Canon includes every kind of custom, be it universal or 
particular, against the law or outside the law, judicial or extrajudicial, 
ordinary, centenary or immemorial; all kinds. However the legislator 
adds this qualifying expression: in the Church, for no matter what 
custom is outside the Church, no matter what civil legislation may 
think of custom, here is meant custom in the Church.1 The words it 
obtains th'e force of law mean it acquires legal effects: the effect or 
“the force of law is command, prohibition, permission and punish
ment," as the jurist Modestinus states (fr. 7, D. I, 3). Custom can- 
therefore effect as much as the written law; while the words by the 
consent of the competent ecclesiastical superior mean one who has 
legislative power over those who introduce the custom.

Consent is termed express consent when the superior explicitly 
makes known his will either viva voce or in writing. Tacit consent 
is that manifested implicitly by some fact. Presumptive consent is 
manifested by inaction or silence on the part of the superior. Lastly,

i Cf. Van Hove, in Jus Pontificium, 1932, Fasc. 1, p. 18 seq. 
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interpretative consent is that which the superior would have given 
had he known of the fact. In this last case the superior is not aware 
of the fact, while in the other cases he does know it, he has full 
knowledge of the matter. In law express consent and tacit consent 
are regarded as the same, according to the legal maxim: “ He who is 
silent is supposed to consent”.2 These various kinds of consent are 
sufficient for our purpose, with the exception of interpretative consent, 
for this has no objective reality, it is really nil, and hence has no 
effect: for the Superior to give his consent knowledge of the case is 
necessary on his part, but in case of interpretative consent he is totally 
ignorant of the facts. However, presumptive consent is sufficient 
whenever the superior, free of fear, coercion and violence, and 
cognizant of the fact, by his intentional silence makes no objection 
or protest. Hence this consent is also termed legal, that is, juridic 
consent, as though given by the law itself (c. 11, X, I, 4). Sometimes, 
it is to be noted, neither presumptive nor tacit consent is had, should 
the superior observe mere executive silence, that is, prudent silence, 
lest greater evils occur.3

The words can only obtain are to be carefully noted. For the legis
lator clearly means to say that there is no other way of establishing 
a legal custom than by the consent of the Superior. From the divine 
law we know where all power resides in the Church, a monarchical 
society. Hence the proposition which declared that “ power was 
given by God to the Church, that it might be communicated to pastors, 
who are His ministers in the work of the salvation of souls/’ so under
stood as to mean that the power of ecclesiastical ministry and govern
ment devolves on pastors from the community of the faithful, is 
heretical.4

In the Roman law, including that of Justinian, the juridic reason 
whereby custom acquired the force of law was the consent of the 
people,5 thus differing from Canon Law, where the reason of a custom 
is the legal consent of the legislator. Nor is the consent of the people 
required for establishing laws, as we saw when commenting on Canon 
8, § 1, for in this matter the people are without power in the Church.

2 Regula Juris 43 in VI: Qui tacet, consentire videtur.
a Cf. c. 18, X, III, 5; and the Consistory Address of Pope Pius VI, 29 March, 

1790;
* Cf. The Bull “ Actorem Fidei” of Pope Pius VI, dated 28 August, 1794; n. 

2; Denzinger, N. 1501.
s fr. 32, § 1 D. I, 3; fr. 35 ib.
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A custom, it is true, is introduced by the people, its reason and subject 
matter are indeed determined by subjects, but it has no force in law 
until it obtains the consent of the Superior.6 This is clearly evident 
from the following: By divine ordinance the clergy are distinct from 
the laity in the Church, though not all of the orders of the clergy are 
of divine institution. Both clerics and laymen may be Religious 
(Canon 107); persons who are received into the ecclesiastical hierarchy 
are not accepted by the consent or at the call of the people or of the 
secular power, but are constituted in the degrees of the power of 
orders by sacred ordination. In the Supreme Pontificate, the person 
legitimately elected and freely accepting the election receives juris
diction by the divine law itself; in all other degrees of jurisdiction by 
canonical appointment (Canon 109). Only clerics can obtain the 
power of either orders or ecclesiastical jurisdiction, and ecclesiastical 
benefices and pensions (Canon 118).

We must stoutly defend this doctrine, which is now made authori
tative by Canon 25, against the conclusions of the historical school 
(Savigny, Schulte, etc.), which considers this consent wholly un
necessary, regarding popular usage as sufficient in this matter.

The old law*  confirms the Code’s ruling:
(a> Pope Leo IX wrote to Michael, Bishop of Constantinople, that 

a custom is not to be opposed which canonical authority does not 
oppose: “The Holy Roman Church knows that there are customs, 
varying according to time and place, which do not impede the salva
tion of the faithful, as long as there is no canonical authority against 
them, in virtue of which we would be obliged to oppose said customs; 
hence in Our judgment they ought not to be resisted, nor can they be 
resisted ” (Canon 3. D. XIII).

(b) Pope Honorius III writes to the Chapter of Paris: “ Since the 
authority of custom and long usage is not trifling, and novelties most 
commonly breed discord, We forbid you by authority of these presents 
to change, without the consent of your Bishop, the approved constitu
tions and customs of your Church as also to introduce new ones; 
declaring void any that you might have made ” (ch. 9, X, I, 4).

When this consent is acquired, the terms,'that is, the definitions 
given of custom then rightly' belong to it: “tacit law” (Cujas), 
namely, one in force without being promulgated; “ the unwritten law ”

«Cf. Canons 107, 109, 118.
* Cited in the Code’s footnote to Canon 25.
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(the Roman jurisconsults and others) as distinguished from the written 
law, that is, laws; “ the institutes of our ancestors “ the law which 
is established by the customs of the people ” (De Luca, “ Praelect. 
Jur. Can.”, Introd. Gener, n. 85), in this sense that a law is neither 
introduced nor had without the customs of the people, and a new law 
is required that it be abrogated by the Superior.

For the reason, however, that custom is a fact of subjects, unless it 
be universal, or well known (if particular) it is in no respect to be 
presumed. Moreover, the presumption of law is against it, and hence 
it must be proved.

* * * *

i However, a physical person by the frequent repetition of the same acta can 
introduce prescription (Canons 1508 and sqq.).

CANON 26

Communitas quae legis ecclesiasticae saltem recipiendae capax est, 
potest consuetudinem inducere quae vim legis obtineat.

A community which is capable at least of receiving an ecclesiastical 
law can introduce a custom which obtains the force of law.

The reason for this rule is: inasmuch as a legal custom is really a 
law—that which is called and is an unwritten law—the community 
capable of introducing it must be such as can receive a law. The 
word community is a generic term (from the Latin cum+unire) and 
can be defined as “ a plurality of persons united by some bond.” A 
“ community ” is a group, a diocese, a parish, a confraternity, a family, 
a school, a commercial society, a literary society, etc., an office, as the 
Episcopal Curia, a religious organization, etc.; hence a physical 
person1 can never introduce a custom. Not every community can 
introduce a custom, but only that community which is capable of 
receiving an ecclesiastical law, namely, one to which a true law (that 
is, a common precept, of its nature perpetual) can be given. Such a 
community is not a family, for example, since of its nature it possesses 
no perpetuity and is capable of receiving a simple precept only. A 
moral person is of its very nature perpetual according to Canon 102, 
but not all moral persons can introduce a custom, but those only 
which can receive ecclesiastical laws. Hence the legislator decreed— 
and this he wished us to note—it is not necessary that a community i 
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be capable of establishing a law, as for example, an exempt religious 
organization, but only that it be capable at least of receiving a law» 
The following communities are capable of receiving laws: an eccle
siastical province, a diocese, a body of clerics, the province of a re
ligious Order,’monasteries that are sui juris and convents of nuns 
also. It is controverted whether or not a Chapter can introduce a 
custom; some deny this, as for example, Augustine, but we may 
sponsor the affirmative opinion (cf. Canon 410).

2. To introduce a custom it is required that the acts establishing the 
same (for a custom is effected by “ the frequent repetition of similar 
acts,” that is, “ by long continued practices ”), proceed from the entire 
community, or at least from its greater part; it is a general rule that 
in communities that which is done by the majority prevails: “ That 
which is done publicly by the greater part refers to all ” (fr. 160, D. 
L, 17). Here the principle of c. 1, X. Ill, 11 seems to apply, which 
declares that in ecclesiastical communities that which is done by the 
majority should as a general rule take precedence, unless the minority 
reasonably objects, and consequently it is usually said to be done by 
the greater and the better part; a custom ought to be from the people, 
since a legal custom, as a law, is for the people.

These acts must be performed by persons who are qualified and 
capable subjects of law. Consequently, infants and the insane have 
no power in such matters, since they are not bound by ecclesiastical 
laws (Canon 12). These acts must be repeated frequently. This 
point is to be judged by the facility with which these acts can be 
performed. Sometimes even two or three unvarying acts will suffice, 
e.g., to establish a custom with regard to a Jubilee, provided that, 
though few in number, they are sufficiently significant. They must 
be (a) unvarying, for varying acts introduce no custom; (b) public, 
that is, performed by the community as such; (c) free and spon
taneous, that is, they must not result from grave fear or compulsion 
or from error and ignorance; for the community ought to manifest its 
consent by means of such acts. Moreover, the members of the com
munity are to perform these acts with the intention of obligating 
themselves, if the matter concerns the introduction of a custom, or 
with the intention of freeing themselves if there is question of a custom 
which is against the law; intention is required, not mere acquiescence. 
An act performed out of mere devotion is not sufficient to introduce 
a custom, as for example, the practice of saying the “ Angelus ” or 
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the-“De Profundis ” at the sound of the church-bell. Similarly, no 
custom is introduced when people perform an act because they errone
ously regard it as obligatory. For example, the members of a certain 
diocese fast on a certain day because they erroneously think that 
fasting is prescribed for that day.

Custom must also be reckoned with respect to the circumstances of 
time and place under which it arose. For it is a peculiar or in
dividual rule (jus singulare) and local law.2 Its force increases with 
its nearness to the time of introduction, privilege, etc.8

CANON 27

§ 1. Iuri divino sive naturali sive positivo nulla consuetudo potest 
aliquatenus derogare; sed neque iuri ecclesiastico praeiudicium affert, 
nisi fuerit rationabilis et legitime per annos quadraginta continuos et 
completos praescripta; contra legem vero ecclesiasticam quae clausulam 
contineat futuras consuetudines prohibentem, sola praescribere potest 
rationibalis consuetudo centenaria aut immemorabilis.

§ 2. Consuetudo quae in iuri expresse reprobatur, non est rationabilis.
§ 1. No custom can in any way derogate from the Divine law, either 

natural or positive; nor does a custom prejudice an ecclesiastical law, 
unless it is a reasonable custom and lawfully prescribed by a con
tinuous and uninterrupted usage of forty years; however, against an 
ecclesiastical law which contains a clause forbidding contrary customs 
in the future, only a reasonable custom that is either immemorial or 
centenary can obtain the force of law.

§ 2. A custom which is expressly reprobated by the law is not a 
reasonable custom.

Canon 27 declares when a custom against the law can be admitted.1

2 Cf. Lotter, De re benef., 1,1, p. 13, n. 14.
3 Cf. De Luca, Adnot. in Trid., Disc. I, n. 55; Piton, Contr. patr. t. I, all. 17, 

n. 13; Suarez, De Legibus, VII, c. 17, n. 2. As to its local force, cf. Reiffenstuel, 
in L. I Deer. §6; Barbosa, Repent., s. v. Consuetudo; Pignatelli, Consult., I, c. 99, 
n. 27.

i We can couple this Canon with the two preceding and with that which follows, 
namely, Canon 28, under the general heading “Requisites for Custom.” For 
Canon 25 decrees what is required on the part of the Superior, namely, consent; 
Canon 26 on the part of its subject, that is, the community; Canons 27 and 28 
decree what is required on the part of its object, that is, the subject matter of
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1. The opening words of the first paragraph declare that no custom 
can abrogate or modify the Divine Law, either positive or natural. 
(As in Canon 6, 6°, the Divine Law is mentioned). This is evident; 
as human law has no force against the Divine Law, so too custom, 
not even against its least part, in any way. The reason is given by 
St. Thomas: “ The natural and Divine laws proceed from the Divine 
Will. Wherefore they cannot be changed by a custom proceeding 
from the will of man, but only by Divine authority. Hence it is that 
no custom can prevail over the Divine or natural laws ”.2 Thus the 
legislation of the New Testament made changes and additions regard
ing the positive law of the Old Testament.

2. But custom can prevail over the ecclesiastical law, in accordance 
with the prescriptions of Canons 25 and 26, namely, when those 
conditions are fulfilled which the legislator wishes observed in order 
that a custom become legal. However, for custom to change ecclesi
astical law, it must be reasonable and lawfully prescribed by a con
tinuous and uninterrupted usage of forty years.

By the term ecclesiastical law are meant the laws of the Code, every 
kind of constituted law in the Church, and legal customs. The law 
suffers a prejudice when it is not received after its promulgation or 
not observed after its reception. In order that a custom may have the 
power to change an ecclesiastical law, in accordance with this Canon:

(a) It must be reasonable, that is, reasonable at the time when the 
law against which the custom is directed was established, but which 
owing to changing circumstances could become useless and harmful. 
In other words, when the law is no longer “ an ordinance of reason,” 
when it no longer possesses the essential element of reasonableness, 
while on the other hand its contrary custom can be reasonable. In a 
general way we should say that a custom is reasonable when it does. 
not prejudice the law, namely, when it does not run counter to the law 
of the Church, the authority of the Supreme Pontiff and the Bishops; 
when it is not a source of grievance or injury to the same, that is, when 
it does not give rise to intolerable inconveniences, as would the custom 
of the “ Regium Placitum”;8 when it is not opposed to the worship

custom, and with respect to time. The fundamental legislation of Canon 27 is 
largely based on that of the old law, cited in its footnote; however, we shall.treat 
of the old law after we have considered the meaning of the Canon.

2 St. Thomas, I-II, Q. 97, a. 3.
8 A writ whereby the sovereign gives his assent to the election of a bishop. The 

entwhile Begalists and more recently the State-worshippers vindicated to the 
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due to God, or to the public good; and lastly when it does not sever, to 
use a common saying, the nerve of ecclesiastical discipline.

(b) It must be lawfully prescribed. Prescription is the method of 
acquiring rights and freeing oneself from obligations, as is stated in 
Canon 1508. It has its specific requisite, namely, good faith (Canon 
1512) ,4 but this and the other requisites are common neither to custom 
nor to prescription, excepting the time requisite, and this indeed under 
a different aspect. Canon 1511 fixes the period of time required for 
prescription: Only a prescription of one hundred years’ duration is 
valid in the case of immovable property, precious movable goods, 
rights and personal and real claims of the Holy See; goods, property, 
and rights of any other legal ecclesiastical person can be acquired by a 
prescription of thirty years. Custom itself must be strengthened by 
a lapse of time after the manner of prescription; and it is lawfully 
prescribed by a usage of forty years, and is then called ordinary; when 
a custom is centenary or immemorial, it is “ the best title in the 
world ” and obtains for its possessor an absolute presumption (prae
sumptio juris et de jure); it presumes a privilege, an indult, or a 
definitive or final judgment, and it is regarded as prescription; the 
above may be found here and there in juridical documents and in 
jurisprudence. The Canon, however, is not concerned with centenary 
and immemorial customs, but with ordinary customs. In order that 
an ordinary custom may be lawful, it is necessary that all conditions 
required by law be observed, and it must not violate Canon 1509, 
which determines those goods and rights which are not subject to 
prescription.

(c) The custom must be prescribed by a usage of forty continuous 
and completed years. The Code here settles a long discussed question. 
Roman law spoke of inveterate custom (Julian 32, 1, D, I, 3), long 
continued custom (Ulpian, 33 ib.), long custom (Hermogen. 35. c. 
VIII, 52), custom observed for many years (35 ib.), custom approved 
a long time ago (C., 1. c. 3); and Cicero defined customary law as 
“ That right which without law antiquity established by the will of 
all.” But in Roman law the time necessary for establishing a custom

supreme rulers of the State the right, as proper to the civil power, of submitting 
, certain acts of the religious power, whether Papal or Episcopal, for the inspection 

and approbation of the civil authorities before these acts could be promulgated, 
or put into execution.

*Cf. Cappello, “De Praescriptione, * * in Jus Pontificium, Ease. I, II, 1925, p. 
16, seqq. 
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was not determined. In the Imperial law alone and then only in 
documents other than juridical was some relation established between 
custom and prescription. There were glossarists who, with respect to 
the time required for customs, applied the laws on prescription 
(praescriptio inter praesentes), and hence required a period of ten 
years for a custom to obtain force. This teaching was embodied in 
Canon Law;5 and because the time was not fixed by law, in cases of 
doubt it was left to the judge to decide whether or not there was a 
custom; sometimes, however, recourse was had to the Prince (11. C. 
I, 14).

5 e. 11, X, I. 4; c. 50, X, I. 6; and in the Liber Sextus 3, I. 4; and 9, I. 16.
• Cf. Pope Benedict XIV De Synodo Dioecesana 1. XIII, cap. 5, n. 4.

Lastly, it should be noted that this time element was not essential 
in Roman law as it is in Canon Law. If the time prescribed is not 
completed the legislator does not give his legal consent, which is the 
juridic foundation of customs. It is a legal characteristic only, in this 
sense that otherwise the true juridic will of the people in general is 
not made known; it is required for proof; and so in Roman law the 
possibility of the people manifesting their juridic will even by one 
act whereby custom may obtain force is not excluded. Similarly, the 
same period of time is not required for all customs, but a shorter or 
longer period dependent on the nature of the matter.

In Canon Law the question of fixing the time with respect to customs 
was discussed at great length,6 and even among the more recent 
canonists there were some who contended that a custom can be estab
lished after a period of ten years; their opinion was practically ad
mitted in theological and canonical circles. Now it is a settled 
question, without prejudice, however, to the legislator’s power of giving 
his consent even before the required forty years have elapsed; but 
if he does so, then, in virtue of his consent, such a custom becomes 
a law. The expression forty continuous years means that the years 
must be continuous in succession; the years must not be interrupted, 
even by one contrary act, because continuous time according to Canon 
35 means a space of time which does not suffer any interruption. And 
the years must be completed, that is, completed in duration—not even 
a particle of time should be wanting (Canon 32).

3. At the end of paragraph 1 it is stated that against a law of the 
Church which contains a clause forbidding contrary customs in the 
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future, only a reasonable custom that is either immemorial or of a 
hundred years’ standing can obtain the force of law. "

Consequently, if a law contains a clause (the term lex is here used 
instead of jus, since it is the property of a law (lex) to have clauses) 
which forbids contrary customs in the future, it would seem strictly 
speaking that no contrary custom can be introduced. This was 
formerly held by many canonists, for example, with respect to the 
Decrees of the Council of Trent, since such a clause was inserted in 
the Bull Benedictus Deus of Pope Pius IV, dated January 26, 1564. 
However, we are not to think that these clauses even though expressed 
in peremptory terms have such force as to preclude all contrary 
customs. In point of fact contrary customs existed with respect to 
diocesan synods, synodal judges, etc., and these were recognized by 
the Sacred Congregation of the Council itself.

The legislator now authoritatively declares that only those contrary 
customs which are centenary or immemorial are to be admitted. (Of 
course the legislator is not speaking of those customs that are expressly. 
rejected by the Canons of the Code: abolition is one thing, a contrary 
clause is another; these are rejected because they are corruptions of 
law; Canon 5; abolition is one thing; prohibition is another. This 
Canon is concerned with a clause that forbids customs in the future.)

Concerning the force of centenary and immemorial customs, which 
are practically the same, we have already spoken. If they are prior 
to the Code and opposed or contrary to it, Ordinaries may tolerate 
them in accordance with the legislation decreed in Canon 5. Those 
which may develop after the promulgation of the Code, will have 
extraordinary force, whether they be against the law or outside it. 
They are the best title that the possessor can have, they modify every 
kind of law, prohibitory as well as invalidating, they supply every 
kind of defect of title, and they overcome all opposition of law, pro
vided the one prescribing be capax juris.

4. In the second paragraph it is decreed that a custom which is 
explicitly rejected in the law is not a reasonable custom.

Here jus is taken in an indeterminate sense. Consequently, it in
cludes general and particular law, present and future law. In the 
Code customs are reprobated in the following Canons: Canons 343, 
§ 2; 346, 396, § 2; 403 ; 409, § 2; 418, § 1; 433, § 1; 455, § 1; 460, § 2; 
774, § 1; 818; 978, §3; 1006, §5; 1041; 1056; 1181; 1356, § 1; 1408; 
1492, § 1; 1525, § 1; 1576, § 1. These customs are therefore unreason
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able; they can never be admitted for they corrupt law. It is to be 
noted, lastly, that it is not easy to have reasonable Customs against 
the common law of the Church; this is sufficiently clear from Canon 5.

The. old law, referred to in the Code’s footnote to Canon 27, offers 
many examples of the diversity of customs, especially such as are 
not to be admitted.

A. Some are against the Divine Law, both positive and natural. 
The law determines those which must yield to revealed truth.

(a) “ In the Gospel our Lord says: 1 am the truth.’ He does not 
say: ‘ I am the custom.’ And so when the truth has been made known, 
custom shall yield to it. When the truth has been revealed, custom 
shall yield to it; because even Peter, who at first used to circumcise, 
yielded to Paul, who was preaching the truth. . (St. Augustine, 
C. 6, D. VIII).

4

(b) C. 4, D. XII decrees that those customs which have been handed 
down from our ancestors are to be observed, unless they are contrary 
to the faith.

(c) C. 10, X, I, 4 Hom. 4 declares null those customs which lead to 
sin or to the wasting of one’s goods; “ On your part it was proposed, 
that, since in your country two injurious customs have been in force 
until now: one being, that if a native or a stranger by the vice of 
prodigality or neglect,—shall have wasted or lost his own goods, he 
alienates at will the goods of his wife — We declare that you are not 
held to the observance of customs of this kind.”

(d) Celebrated is the  Cum tanto ” chapter of Pope Gregory IX 
(c. 11, X, I, 4): “ Since sins are more grievous the longer they bind an 
unhappy soul, no one in his senses thinks that the natural law (whose 
transgression endangers eternal salvation) can be derogated from in 
any way by any custom (which is more rightfully to be termed in this 
part a corruption). Even though long continued custom is of great 
authority it is not, however, of such authority as to beget prejudice 
against the positive law, unless it be reasonable and lawfully pre
scribed.” The concluding words of this quotation are the same as 
those used in Canon 27.

11

B. Other customs prejudice ecclesiastical law.
(a) “ Customs which are recognized as placing burdens on the 

Churches are not worthy of Our consideration ” (Pope Gregory I, c. 
1,X, I, 4).
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(b) Pope Innocent III declares that the custom by which a state
ment of the people is to be regarded in ecclesiastical causes as a 
sentence has no force (c. 3, X, I, 6).

(c) The same Pontiff declares that a custom cannot permit a cleric 
to exercise Episcopal powers (c. 4, X, I, 4).

(d) Pope Celestine III decrees that elections are to be held without 
curtailing the freedom of the electors, “ and though the disease of an 
evil custom had crept into elections . . . since this jeopardizes ecclesi
astical liberty, We decree that the above evil custom be utterly 
abolished” (c. 14, X, I, 6).

(e) Pope Lucius III states: “ Since the Emperor says that laws 
deign to imitate the sacred Canons, where it is generally held that for 
every crime a cleric must appear before an ecclesiastical judge: No 
custom in this matter ought to prejudice the Canons ” (C. clerici 8, 
X, II, I).

(f) Pope Honorius III excommunicates heretics and all others “ who 
for the rest had used published statutes and customs already introduced 
against the liberty of the Church ” (c. 49, X, V. 39).

(g) Pope John XXII declares of no force a custom which impedes 
the reception of legates of the Apostolic See: “We by Apostolic 
authority reprobate absolutely a custom of this kinc|, not only as 
unreasonable, but also as ever contrary to the salvation of souls, and 
detracting from the Apostolic power ” (C. “ Super gentes ” c. un. I, 
I Extra. Comm.).

C. Others again are unreasonable; they disrupt ecclesiastical disci
pline; they are corruptions of the law.

(a) Pope Innocent III reprobates the custom in virtue of which the 
Canons of St. Peter’s in the diocese of Le Mans do not observe 
general interdicts: “. . . Their (Canons’) Procurator explained that 
the Church of St. Peter from its very foundation was free and exempt; 
and in force of the aforementioned custom, even under a general 
interdict, it was permissible to them, after those interdicted and ex
communicated had been excluded, to celebrate the divine offices aloud 
and with tolling of churchbells. We, therefore, being informed that 
the nerve of ecclesiastical discipline would be severed by such a 
custom, if there were any, said, with the consent of Our brethren, that 
it must be avoided ” (c. 5, X, I, 4).
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(b) Pope Innocent III relates that his legate found in a certain 
section of Germany an abbot who had left his own monastery and 
gone to another without having sought permission from the Apostolic 
See: “. . . afterwards, however, his messengers alleged in his defense 
a general custom of that land. Since, therefore, this is to be reckoned 
rightfully not so much a custom as a corruption, which is indeed 
inimical to the sacred Canons, We decree that it must not be observed 
any longer  (c. 7, X, I, 4).11

(c) Pope Innocent III declares that a subject cannot prescribe the 
right of obedience against a prelate (c. 12, X, 11, 26) (Cf. Canon 
1509, §7).

(d) In chapter 1, X. Ill, 11, it is decreed that in ecclesiastical com
munities that which is done by the majority generally prevails, unless 
the minority is reasonably opposed to it. “. . . Nor shall it impede 
Our constitution if anyone should say that he is bound by oath to 
preserve the custom of his Church; for whatever is set up against the 
welfare of the Church and the Holy Fathers should not be styled an 
oath, but rather a perjury.”

(e) Pope Boniface VIII says: “The custom which you assert has 
been kept in your Church for a time whereof the memory of man 
runs not to the contrary, namely that the canons of your Church 
without a dispensation of the Apostolic See can lawfully acquire two 
personalities, or two dignities, two preferments, that is, administra
tions, or two offices, or one together with the other and their income, 
We rightly considering it a corruption, since it is inimical to the sacred 
Canons and is rooted in ambition, reprobate it by Apostolic authority 
and decree that you are not held to its observance, even though it be 
confirmed on oath, since an oath of iniquity begets no bond ” (c. 1, 
I, 4 in VT).

(f) Pope Innocent III in the Lateran Council (1216) says that it is 
simoniacal to exact any remuneration for the consecration of Bishops, 
the blessing of Abbots and the ordination of clerics. “As We learned 
for certain . . . and to their greater condemnation, some try to defend 
such greed and depravity by alleging a custom of long standing. We, 
therefore, wishing to abolish such an abuse, absolutely reprobate such 
custom, which should rather be termed a corruption ” (c. 39, X, V, 3).

(g) Pope Boniface VIII declares that the daily distributions are to 
be made only among those present, notwithstanding any custom to the 
contrary, which is unreasonable (cap. un. Ill, 3 in VI®).
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(h) The Council of Trent puts an end to the negligence of rectors 
of Churches, whether they be Bishops or pastors, with respect to 
residence (Sess. XXIII, de ref or. ch. I).

On this point the Council decreed various penalties, from which no 
permission, exemption, statute, oath, etc., would excuse, nor a custom, 
even though immemorial, which should rather be termed a corruption.

(a) The Sacred Congregation of 
_ . _ _ . . , _ the Council was asked: Does the
Practical Deciswns of Cases coadjutor of the «praepositus’’ have

the right to preside over the meet- . 
ings of the chapter in the case submitted (in Causa Placentina)? 
Answer: No, notwithstanding the centenary custom adduced by the 
canon petitioner, who was the coadjutor of the “ praepositus?7 Said 
custom was unreasonable, it lacked juridic foundation, and depended 
only on the pleasure of the Chapter; but prescription has no place in 
the matter of faculties. Furthermore, Canon 397 clearly states that 
he who presides over the Chapter must be a dignitary belonging to the 
body of the Chapter; which cannot refer to the coadjutor inasmuch as 
he does not yet possess a benefice (A.A.S., XIV, 1920, 42).

(b) Canon 1509 indicates what things cannot be subject to prescrip
tion, and since prescription is an essential element of custom, no 
custom has any force with respect to the same.

(c) Concerning the choir service of canons the Holy See was asked: 
After the promulgation of the Code is the explicit concession of the 
Apostolic See required for obtaining the privilege to say the office per 
tumum (jus altemativae), or does custom or statute of the Chapter 
suffice? Answer: Yes, to the first part, saving the regulations of the 
charter of a Chapter; No, to the second part (Sacred Congregation of 
the Council, May 2, 1927; A.A.S., XII, 357).

The reason, for this reply is had in Canon 414. This Canon decrees 
that each and everyone who holds a choir benefice is obliged to perform 
the Divine Office in choir daily, unless service in turn has been allowed 
by indult of the Holy See or by the conditions of the foundation. 
Consequently, two exceptions only, established by law, are admitted: 
an indult of the Holy See and the regulations of the foundation; and 
inasmuch as exceptions must be interpreted strictly, because they are 
contrary to law, other exceptions cannot be admitted, and the custom 
spoken of in the case presented would be a corruption of law and 
unreasonable.
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CANON 28
Consuetudo praeter legem, quae scienter a communitate cum animo 

se obligandi servata sit, legem inducit, si pariter fuerit rationabilis et 
legitime per annos quadraginta continuos et completos praescripta.

A custom outside the law, which has been knowingly observed by a 
community with the intention of binding itself, becomes a law if it is 
reasonable and lawfully prescribed by an observance of forty complete 
and continuous years.

In our commentary on the preceding Canon we spoke of customs 
against the law; here we treat of customs outside the law, namely, 
customs which introduce new laws.

In the Roman law the sources very frequently speak of this kind of 
custom, which introduces a new juridic regulation. This mode of 
lawmaking is also admissible in the Church. It is an instance of the 
manner in which the Church governs. For though the Church is a 
monarchical society, where all power resides in the Supreme Pontiff, 
it does not, however, in any respect disregard the people, the Christian 
community, but permits them to cooperate in the making of ecclesi
astical laws; for customs outside the law introduce new laws. This 
well. becomes the Church, which is ruled with great even-handed 
justice, and which to some extent must adapt itself to the conditions 
of individual territories.

At the conclusion of our commentary on Canon 26 we spoke of what 
is required regarding the acts which in general introduce a custom. 
Much of that doctrine merits repetition here, according to the terms 
of this Canon. But bear in mind this legal maxim: “ Laws are more 
ready to loose than to bind,” and that custom outside the law begets 
new bonds, decrees a new law.

It is the property of a custom outside the law to supply for defect 
of law; and hence Gratian’s definition of custom in general is here 
applicable: “Custom is that certain law established by usages in 
observance for a long time, which is accepted as law where there is 
no law” (c. 5, D. I). To admit this kind of custom it is required 
that: (a) it be observed knowingly. by the community. The word 
“knowingly” excludes error and ignorance, namely, it is necessary 
that it be observed with full knowledge.

The same obtained in the Roman law: “ That which was introduced 
not by an absolute principle of law, but by error first and then passed 
into custom, is not applicable to similar cases ” (fr. 39, D. I, 3).
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■ What is to be said of a custom which is observed because it was 
thdught that a law existed, while in point of fact there was no law, 
and which nonetheless would have been kept, if it had been known 
that there was no law? We are of opinion that such a custom intro
duces a law; error indeed is present, but at the same time there is 
present both knowledge of the custom’s matter and the explicit will 
of observing it; hence it must be said that such custom was introduced 
with sufficient knowledge, though together with error regarding the 
existence of a law.1

(b) With the intention of obligating oneself, namely, with the in
tention of introducing a matter of obligation, in no wise a mere 
practice, such as would be an exercise of devotion or an optional 
matter.

(c) It be likewise reasonable, as is stated in the preceding Canon.
(d) And lawfully prescribed for forty continuous and completed 

years. Here again we have an authoritative solution of a question 
regarding time. For prior to the Code it was a disputed question 
whether ten or twenty years sufficed or whether forty years were 
required.2

The example usually cited of custom outside the law is the impedi
ment of disparity of worship. It comes from consuetudinary law, and 
has acquired such force as to invalidate marriage; today, however, it 
forms part of the written law.

* * * *

CANON 29

Consuetudo est optima legum interpres.

Custom is the best interpreter of laws.
1. Canon 29 is concerned with custom in harmony with the law, 

which is really interpretative observance of the law.1
Canon 29 is in full accord with the Roman law and the old law of 

Decretals; and so here again we go back to the remote origins of the 
juridic institute of custom. Famous in the Roman law is this passage 
from Paulus: “If a question arises concerning the interpretation of 
law, we must first look back to the law Rome used in such cases; for

1 Cf. Wernz, Jus Decretalium, I, n. 190, 71.
2 Cf. Sebastianelli, Praelectiones, I, n. 64; Wernz, I, n. 190, IV.
i Cf. bur Introduction regarding observance as a source of law, p. 104. 
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custom is the best expounder of the laws ” (fr. 37, D, I, 3). The very 
same words are used in Canon 29. With regard to doubtful cases, 
Callistratus added: “ Our Emperor Severus gave a rescript that in 
doubtful cases which the laws offer, the custom or the authority (that 
is, jurisprudence) of things judged always in the same manner ought 
to have force of law ” (fr. 38, D. I, 3).

In the old Canon Law referred to in the Code’s footnote to Canon 
29, the same rule is found regarding custom and obscure points of the 
law. (a) “ In obscure cases, we usually look- at what is most prob
able, or what most commonly happens ” (Regula Juris 45 in VI°). (b) 
C. 8, X, de consuetudine, I, 4 declares that custom presupposing an 
ecclesiastical law to which it is not opposed is the best interpreter of 
the laws, (c) The Apostolic Letter “ Apostolicae Curae ” of Pope 
Leo XIII, dated September 13,1896, is cited also, in which the Supreme 
•Pontiff says: “ Of Our own motion and certain knowledge We pro
nounce and declare that Ordinations carried out according to the 
Anglican rite have been and are absolutely null and void.” This Con
stitution on Anglican Orders, in stating the grounds of their nullity, 
drew its arguments particularly from the force of custom. It- ex
plained what the^Roman Pontiffs did and what they wrote in times 
past regarding these ordinations; how the Edwardine Ordinal for con
ferring Holy Orders, introduced under Edward VI (1522), had not 
observed the accustomed form of the Church; what had always been 
the constant and established rule in the Church on this point; the 
necessary connection between faith and the practice of liturgy and 
worship (in this case, the rite of ordination), namely, between “ the 
law of believing and the law of praying ” (for liturgy regards supplica
tions and prayers); and added that for the past three centuries Ordi
nations conferred according to the Edwardine rite were always con
sidered null and void, which practice is fully proved by the numerous 
cases of absolute reordination according to the Catholic rite even in 
Rome. In the observance of this practice we have proof directly 
affecting the matter in hand. For if by any chance doubt should 
remain as to the true sense in which these Pontifical documents are to 
be understood, the principle holds good that “ Custom is the best 
interpreter of law.” And since in the Church it has ever been the 
constant and established rule that it is sacrilegious to repeat the 
Sacrament of Order; it never could have come to pass that the 
Apostolic See should have silently acquiesced and tolerated such a 
custom. The Holy See not only tolerated this practice but approved 
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and sanctioned it because the Holy See considered and judged those 
ordinations to be null and void.2

2. Considering now the meaning of this Canon, we state that it con
cerns a custom which is the usual interpretation of the law, namely, 
one that is contained within the meaning and limits of the law and 
consequently is in harmony with the same; and if the law is obscure, 
it interprets the same. But in this case it is not of obligation unless 
lawfully prescribed, and it must have been considered previously a 
custom as a fact or a probable interpretation of the law.

The legislator has decreed that this kind of custom is the best 
interpreter of laws. Hence it should be preferred to any other kind 
of interpretation, be it grammatical, exegetical, doctrinal, etc. To 
quote Gratian again: “Laws are confirmed when they are approved 
by the customs of those who use them. For as certain laws are today 
abrogated by the customs of those using them contrariwise, so too 
laws themselves are confirmed by the customs of those who observe 
them ” (Canon 3, post D. IV). Such approbation, that is, confirma
tion, is really the observance of law; hence it needs nothing on the 
part of the Superior, nor does it demand further requisites. More
over, it acquires the greatest interpretative force, which indeed does 
not consist of words but of deeds, that is, customs; and recourse is 
rightly had to it for interpreting in the best way the meaning, exten
sion and efficacy of the law, and for removing all doubt from it.

CANON 30

Firmo praescripto can. 5, consuetudo contra legem vel praeter legem 
per contrariam consuetudinem aut legem revocatur; sed, nisi expressam 
de iisdem mentionem fecerit, lex non revocat consuetudines centenarias 
aut immemorabiles, nec lex generalis consuetudines particulares.

Without prejudice to Canon 5, customs against the law and customs 
outside the law are revoked by contrary custom or by a contrary law; 
however, unless a law makes express mention thereof, it does not 
abolish centenary or immemorial customs, nor does a general law 
revoke particular customs.

This Canon, which bears relation to Canon 22 and also to Canon 
27, is concerned with the cessation of custom. It treats of the manner 
in which a custom can counteract a law.

2 Cf. Gasquet, La Scissura dell' Jnghilterra con Homa, 1921.
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1. Without prejudice to Canon 5: Canon 5 concerns itself with 
customs in force against the statutes of the Canons when the. Code 
went into effect. Canon 30 confirms that legislation of Canon 5, and 
having recalled it to our minds decrees: Customs against the law 
and customs outside law are revoked by contrary custom or by a 
contrary law. Canon 5 was not inserted in this Title “ Custom ”, 
because it directly refers to those customs which existed in opposition 
to the statutes of the Code, and treats of the scope or extent of the 
Code’s jurisdiction.

A general principle is established regarding the cessation of customs. 
Nothing is said concerning customs in harmony with the law, since 
these become law and follow the lot of law.

Custom like law can cease to exist, (a) from internal causes, when 
its purpose ceases, when its matter is changed; (b) from external 
causes, when it is abrogated, or modified either by contrary custom, 
that is, disuse on the part of subjects and legislator both: for accord
ing to the first Rule of law in the Decretals: “ Everything is dissolved 
by the same causes whereof it is born ” (c. 1, X, V, 41); or by a law, 
namely, by a contrary law on the part of the legislator alone. The 
Supreme Pontiff is not presumed to be ignorant of a general custom; 
indeed he is supposed to have it, as he has all laws, encased in his 
bosom. If then he issues a contrary law, it must be said that he 
wished to abrogate that custom. This principle holds also for any 
legislator whatsoever. Here recall what was said in Scholion I in 
our commentary on Canon 5 concerning customs outside law prior 
to the Code.

2. The Code establishes two exceptions to this general principle: A 
law unless it makes express mention thereof, does not abolish centenary 
or immemorial customs, nor does a general law abolish particular 
customs.

Express mention of a centenary or immemorial custom is not made 
simply by the enactment of a contrary law. However, if the law con
tains a clause to this effect, express mention of the contrary custom is 
considered as made. When no clause has been inserted in the law, a 
general law revokes a contrary universal custom; and a particular law 
revokes contrary particular and ordinary customs. When a general 
clause, such as “ notwithstanding any custom to the contrary,” is 
inserted, a general law revokes ordinary customs, including the 
particular customs of localities, to which it is opposed, but not all 
such customs; since a centenary custom is regarded as the best title, 
it should therefore be mentioned specially. However, if the clause 
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“ notwithstanding any custom to the contrary including centenary or 
immemorial customs ” is added, then a general law revokes all contrary 
customs, be they centenary or immemorial.1

i Take, for example, these words of the Con. Providentissime^ u Notwithstand
ing all contrary regulations, constitutions, privileges, even those worthy of special 
and individual mention, and notwithstanding customs, even though they be im
memorial, or whatever runs counter to this Constitution.”

* Cited in the footnote to Canon 29.

These clauses concern the past and strictly speaking they do not 
reprobate the future, unless it appears otherwise from the tenor of 
the document. In other words, they do not prevent another custom 
from being introduced and obtaining the force of law at some future 
time. However, some observe that, according to the present discipline, 
derogatory formulae joined to new laws are accustomed to have greater 
force than in the past; for today scarcely any contrary custom is 
sustained when a more recent law in express and certain terms decrees 
the contrary. This can be ascertained from the tenor of the terms, 
from the context, and from a consideration of the subject matter of 
the law.

3. The old law  sufficiently indicated this in the celebrated chapter 
on Constitutions: “ For the reason that the Roman Pontiff can prob
ably be ignorant of the customs and statutes of particular places and 
of inferior legislators (since these are facts and remain facts), he 
does not intend to abrogate them, provided they remain reasonable,

*

by his issuance of a later constitution, unless such abrogation is 
expressly mentioned in the same ” (c. 1 de constitutionibus I, 2 in 
VI0). Consequently, for the revocation of particular customs special 
mention of them is required.

Practical Decisions of Cases

the reservation of the Blessed

The Commission for the interpreta
tion of the Code was asked: May 
the Ordinary, in view of imme
morial custom, give permission for 

Sacrament in Churches charged with
the care of souls, even though they are not parish churches properly 
so called but subsidiary churches? Answer: Yes, he may (Commis
sion, May 20, 1923; A.A.S., XVI, p. 115). The question concerns 
Canon 1265, which requires an Apostolic Indult that the Blessed Sacra
ment may be kept in churches, that is, oratories not mentioned in the 
first section of said Canon. An immemorial custom to the contrary 
is not abolished by the law, according to Canon 30 and also Canons i
5 and 63.



TITLE III
THE RECKONING OF TIME

(CANONS 31-35)
Introduction

Just as time runs through every phase of human life,1 so too it 
plays a prominent part in legislation.1 2 Laws, privileges, rescripts, 
sentences, precepts—all have their force from a stipulated time and 
through definite periods, after which they are no longer binding. 
“ When? ” " Up to what time? ” “ For how long a time? ” are questions 
which continually occur.

1 “Come what come may;
Time and the hour runs through the roughest day.”—Shakespeare.

2 Cf. D’Angelo, “Decadentia nel Codice,” in Apollinaris, 1929, pp. 36-52.
(664)

As soon as the legislator had given his general norms concerning 
law and custom, namely, the written and unwritten law, he purposely 
wished to treat of the reckoning of time. This title is new in Canon 
Law but it is included with good reason; and is, moreover, in accord 
with the practice of several of the more recent Codes, for example the 
German Code (Book I, s. IV).

Time is defined by Aristotle as: Xpovos = dptfyxos Kivyatws Kara to n-po- 
rtpov Kai vtmpov (Phys. IV. cc. 10-14). This may be rendered, “ The 
reckoning of motion as previous and subsequent.” a Motion as such 
may repeat itself; but in order for it to enter into the concept of time, 
it must not be considered as repeating. Consequently, for this purpose 
we imagine the motion as proceeding along a straight line. We can 
thus divide it into sections, * number ’ it, as Aristotle says; and every 
section is before (pn’us), or after (posterius) some other section. The 
grand division of time is of course into past and future. Any point 
you select anywhere in the whole course of time will have a future and 
a past, a ‘ before ’ and an 'after \ And any section you take will be 
previous to and subsequent to other sections; days, hours, seconds are 
all set out in a series of ' before and after ’. We might, therefore, 
paraphrase the definition thus: Time is the counting, or telling off, of 
motion in an irreversible series. The fact that Aristotle calls time a 
' numbering ’, and, afterwards, a ‘ measure ’, is sufficient to show 



The Code of Canon Law 665

that he was aware of its being used as a standard, and consequently 
uniform.” 3

Time is present after the manner of a point in a line, in continuous 
quantity. There is really no present time; however, with the aid of 
some measure such as a day, or a year, etc., we call the current duration 
of that established measure “ present time For example, this day, 
the entire day, is present time.

Eternity is something entirely different, namely, perfect possession 
without succession of interminable life (Boethius): to hold and to 
possess the whole fullness of life in one moment.

Since time is dependent upon continuous uninterrupted movement, it 
is necessary to have as 11 time keepers” entities endowed with such 
movement. Nature has furnished us with objects which obviously 
fulfil the conditions as regards regularity of motion, and at the same 
time, due to their observability by all men, are ideally suited to be the 
world’s time keepers. These objects are the heavenly bodies: the 
sun, the moon, and the stars;4 primarily the sun, which from the 
beginning has given us our fundamental unit of time—the day—which 
we may define for the moment as a “ solar day,” scl., the interval 
between two successive passages of the sun over an observer’s 
meridian*  It is well to note here that in speaking of the motion of 
the sun, we mean its apparent motion, since it is really the rotation of 
the earth upon its axis which causes the celestial bodies—to our eyes— 
to make the circuit of the heavens. Thus, more strictly speaking, a 
day is the interval of time during which the sun illumines the entire 
earth, from the fact that the earth rotating on its axis shows every 
point of its circumference to the sun. For purposes of keeping the 
time for us, it is evidently more convenient to regard the sun as

3 McWilliams, Cosmology, 1930, pp. 111-112.
«“Time and tide wait for no man” says an old proverb, which is another way 

of saying that the earth and moon will not halt for anyone. If everything in the 
universe were standing still and no changes were occurring, there would be no means 
of measuring time. Time is a measure of movement—of change.” (Snyder, Gen
eral Science, C. II, p. 25—cf. pp. 26-27). Cf. Genesis I, 14-15, where God on the 
fourth day of creation said: “Let there be light made in heaven, to divide the day 
and the night, and let them be for signs, and for seasons and for days and for 
years', to shine in the firmament of heaven, and to give light upon the earth. And 
it was so done.”

5 The observer’s meridian is that great circle in the heavens which passes 
through the north point, the zenith, and the south point. For example, when the 
sun is on the meridian it is noon by true sun time. Before it reaches the meridian 
it is forenoon, that is, A. M. (ante meridiem), and when it has passed the meridian 
it is postnoon, that is P. M. (post meridiem). 



«66 A Commentary on Book I

moving, and thus counting off for us the days and the hours, and also 
the years, since the earth’s annual revolution in its orbit around the 
sun causes the latter to have an apparent motion among the stars; 
tracing out each year in the heavens the great circle of the ecliptic; 
moving through the twelve constellations of the “ Zodiac.” Hence the 
sun gives us the day (with its divisions) and the year, and deserves 
its ancient title of u the dispenser of time.”

It would indeed be an easy problem if the reckoning of time were as 
simple as the preceding paragraph seems to imply. The reckoning of 
time, however, from any of its threefold aspects, viz., astronomical, 
civil, or juridical, requires a precision commensurate with the exact 
requirements of modern science, commerce and law. We must, 
accordingly, briefly discuss the several kinds of time brought to our 
attention by these considerations.

(a) Apparent Time, i.e., true solar time of which the “ keeper ” is 
the actual or true sun. It is the form of time which we have intro
duced above (the “ tempus locale verum ” of the Code: Can. 33) and 
would be the ideal time for practical purposes were it not for the fact 
that the sun’s apparent motion is at times faster, at times slower; in 
other words, its motion is not uniform. It follows from this that solar 
days are not all of equal length; or, what amounts to the same thing, 
the intervals between the sun’s passage of an observer’s meridian 
(i.e., from noon to noon) differ in length.6 This fact unfits true solar 
time for most practical uses. For example, no mechanical device has 
been constructed which will automatically indicate this time. The 
instrument for reading true solar time is now as formerly the sun-dial.

(b) Mean time, i.e., mean solar time, the “ tempus locale medium ” 
of the Code: Can. 33. The “ keeper ” of this time is the so-called 
" fictitious sun,” namely, an imaginary sun which crosses the meridian 
at equal intervals from day to day; this interval being the average 
length of the true solar day. Thus the motion of the fictitious sun 
is uniform, and can be accurately indicated by a properly regulated

«The lack of uniformity of the sun's apparent velocity follows from (1) the 
eccentricity of the earth’s orbit, and (2) the obliquity of the ecliptic. The earth’s 
orbit is an ellipse with the sun at one of the foci; consequently, the earth’s dis
tance from .the sun varies, and as a result its velocity varies, since by the law of 
attraction it must move more rapidly when closer to the sun that when farther 
away therefrom. By the obliquity of the ecliptic is meant the tilt of the earth’s 
axis away from a perpendicular to its orbital plane: its angular value is about 
23^£°. For an explanation of the slight variation in apparent solar time due to 
this, the reader is referred to any Textbook of Astronomy. (E. g., Young’s 
• ‘ Elements of Astronomy, ’ ’ § 498.) 
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timepiece. Hence the instrument for recording mean time is a clock 
or watch. The fictitious sun is never far from the true sun; that is 
to say, the difference between apparent and mean time is never great; 
it is called the 11 equation of time ” and its maximum value is about 
sixteen minutes.7

(c) Sidereal time. This variety of time is determined by direct 
observations of stars as they cross the local meridian of an astrono
mical observatory. Thus the “ sidereal clock ” is regulated and from 
it mean time is computed. This method of finding mean time is more 
accurate than by direct observation of the sun, and is the method 
generally used. Clearly this “ star time” concerns the astronomer 
rather than the legislator.

(d) Standard time. This is a species of mean time, and inasmuch 
as it is the “ civil time ” of most of mankind today, and thus is 
commonly indicated by our watches and clocks, a somewhat detailed 
description of its nature may not be out of place here. We have 
already spoken of the “ observer’s meridian,” and at this point we 
must note that unless two observers at separate places are located due 
north and south of each other, they will have different meridians, and 
consequently different apparent and mean times. This is made plain 
by an example: if the sun is on the meridian of Philadelphia it is 
noon for an observer in that city; for a place east of Philadelphia, 
e.g., Boston, the sun has moved past the meridian and the time is 
“P.M.” for an observer in that city; again, for a place west of 
Philadelphia, e.g., Pittsburgh, the sun has not yet reached the meridian 
and it is  A.M. ” there. From the aspect of directions east and west, 
time becomes a local matter; hence as a matter of strict terminology 
we should speak of “ local apparent time ”, and “ local mean time ”, as 
does the astronomer, and also the Code (cf. Canon 33). There is no 
need to dwell upon the confusion which would arise (and which 
formerly to some extent existed) if all places differing in longitude 
used their own local time. This difficulty is overcome by dividing 
the surface of the earth into twenty-four equal portions or “time 
zones ”; the dividing lines being the meridians of longitude 15° apart, 
starting with the meridians 7%° distant from Greenwich (long. 0°).

11

t Evidently mean time can be converted into apparent time at any instant by 
applying the proper value of the equation of time. In this country (U. S. A.) the 
most convenient source for obtaining the accurate value of the equation of time 
is the li American Nautical Almanac,1’ which gives the equation of time for every 
two hours throughout the year.
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Thus Greenwich is in a middle position of the first time zone and all 
other places in this zone have for their “ standard time ” Greenwich 
mean time. In like manner for the next zone west the 15th meridian de
termines the standard time for places therein; and this time will differ 
by one hour from Greenwich time; for the reason that the sun makes 
the circuit of the earth, i.e., 360°, in 24 hours, and thus moves 15° over 
the earth’s surface in one hour. The next time zone is that of the 30th 
meridian; then that of the 45th meridian and so around the globe? 
Hence Standard Time is a form of regional legal time (cf. “ tempus 
legale regionale ” of the Code: Can. 33). Examples of the application 
of Standard Time are seen in Europe and in the United States. 
European territory7 is embraced in three zones: Western Europe (Great 
Britain, Belgium, France, Spain, Portugal and Holland),9 which use 
the mean time of the Greenwich meridians; Central Europe (Italy, 
Switzerland, Austria, Germany, Denmark, Norway and Sweden), 
which use the mean time of the Etna meridian (15° E. of Greenwich); 
Eastern Europe (Russia and the Balkan States), which use the mean 
time of the 30th meridian E. of Greenwich. In the United States 
there are four zones or a Standard Times”: 10 Eastern Time (75th 
meridian of longitude west of Greenwich);11 Central Time (90th meri
dian); Mountain Time (105th meridian); and Pacific Time (120th 
meridian).

It is well to note the distinction between the natural and the arbi
trary divisions of time. The tropical year (which is a year in the 
ordinary sense) is the time included between two successive passages 
of the vernal equinox12 by the sun. Its length is 365 days, 5 hours, 
48 minutes, 46 seconds. This then is a natural division of time.18 
The same may be said for the true solar day (from true noon to true 
noon). An arbitrary modification enters into the concept of the mean 
day. The division of days into twenty-four hours is of course entirely 
arbitrary, and was transmitted to us through the custom of the

s This was established in the Congress of Rome 1892.
o However Holland and Portugal have not as yet adopted this zone time.
io The United States adopted the zoning system in 1883. 
n The Eastern Time is five hours ahead of Greenwich Time.
12 The sun is at the vernal equinox on or near March 21st each year. The days 

and nights are then equal. The sun is then crossing the celestial equator, i. e., the 
projection of the earth’s equator upon the celestial sphere,

ia Other ” years” scl., the sidereal and the anomalistic are natural units of time, 
but need not be defined here, since they do not enter into questions of law. (Young’s 
11 Elements of Astronomy,” §133).
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Romans of giving twelve hours to light and twelve to darkness. The 
origin of this division, as well as the sexagesimal division of hour 
into minutes, and minutes into seconds is lost in the shades of anti
quity, although often attributed to the Babylonians.

THE MONTH, THE WEEK, AND THE CALENDAR

A month (lunar) is the period of time required for one revolution of 
the moon around the earth. Its length is 29 days and about 6 hours; 
this interval of time is called a lunation, and according to these Numa 
Pompilius divided the year into 12 months. Hence the difference 
between a solar and a lunar year. Epact14 is the name given to the 
number of days by which a common solar year of 365 days exceeds a 
common lunar year of 354 days, or the addition of .eleven days to a 
lunar year in order to make it equal to a solar year. The use of the 
epacts is to show the days of the new moon, and thus the month’s 
age.

The four phases of the moon occurring each month give us another 
subdivision of time. A new phase is had between every seventh and 
eighth day (new moon, the first quarter, full moon and the last 
quarter). Hence the ancient Romans had a period of eight mean 
days, the last of which was the market-day; we use a period of 
seven days, i.e., a week. The phases of the moon then yield the 
months and the weeks.

The Civil Reckoning of Time. Life’s needs demanded absolutely 
uniform days; hence the civil computation of time and the calendar. 
The calendar, so called from the Roman Calends or Kalends, is a 
method of distributing time into certain periods adapted to the 
purposes of civil life, as hours, days, weeks, months, years, etc. Time 
was reckoned from the motion of the sun by the Egyptians, from the 
motion of the moon by the Mohammedans, and from the motion of 
both the sun and the moon by the Babylonians and the Hebrews. 
Among the Romans the first civil computation of time is attributed to 
Numa. By the end of the Republic this calendar had become hope
lessly confused and Julius Caesar undertook its reformation. With 
the aid of the astronomers of Alexandria, he introduced the Julian 
Calendar in 46 B. C.15 Before Caesar’s reform, the error of the 
calendar amounted to about three months.

u From the Gr. irri-ii} w, I join, I attach.
is There were three principal days in the month: Kalendae, or Callings (the 

first day), the Nones (the fifth or the seventh day), the Ides (the thirteenth or



670 A Commentary on Book I

The average length of the year was fixed at 365Vi days. However, 
this fraction of a day was not quite six hours, but 11 minutes and 14 
seconds less. From this it followed that the reckoning of the civil 
year began too soon, i.e., six hours before the sun has reached the 
point whence it started its annual cycle. In four years, therefore, 
the year would begin an entire day too soon. To remedy this Caesar 
instituted “ leap-years ”, a 366th day being introduced in every fourth 
year, to cover the fractional portions of a day thus accumulated. This 
extra day (dies complementarius seu intercalaris) was assigned to 
February, the 24th and 25th day of which were styled in leap-years 
the sixth before the calends (or first) of March. Hence the name 
Bissextile given to these years.16

However, Caesar’s calculation was not accurate. He did not reckon 
those 11 minutes and 14 seconds mentioned above, with the result 
that at the time of Pope Gregory XIII (1572-1585), that is, sixteen 
centuries later, the year was ten days behind the Nicean computation, 
causing the date of the vernal equinox to fall on 11 March instead of 
21 March. In order, therefore, to restore the beginning of the year to 

. the same place in the seasons that it had occupied at the time of the 
Council of Nicaea (A.D. 325), by the Bull of Pope Gregory XIII, in 
February 1582, the “ New Style ” of distributing and naming time was 
introduced. This is known as the Gregorian Calendar. Pope Gregory17 
ordained that ten days in October, 1582, should not be counted, the 
fourth of that month being immediately followed by the fifteenth,18 
and moreover ruled that three leap-years should b$ omitted in every 
four centuries, viz. those of the centennial years the first two figures of 
which are not exact multiplies of four, as 1700, 1800, 1900, 2100, etc., 
so that in the space of 400 years there may be but 97 leap-years.10
the fifteenth day); the Nones and the Ides were respectively the seventh and the 
fifteenth day in the four long months: March, May, July, and October.

io Cf. Catholic Encyclopedia, s. v. Calendar.
it The Pope was chiefly influenced in this regard by the manuscript of Aloisius 

Lilius (originally Aloigi Giglio, 1510-1576) on the reform of the calendar, Com
pendium Novae Rationis Restituendi Kalendarii, which was presented to the Roman 
Curia by his brother Antonius in 1576.

is However, it is related that this change gave rise to much popular protest, not 
only on the part of working men who thereby suffered a loss of wages, but also on 
the part of the members of the opposite sex who, like everyone else, had to add ten 
days to their age. In illustration may be considered the death of St. Teresa of 
Avila. This occurred on the very day the Gregorian reform was introduced, 
namely, 4 October, 1582; and hence the day of her death is reckoned as 15 October.

i»Cf. the Roman Missa], or the Roman Breviary (at the beginning), “De Anno 
et ejus Partibus.”
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The New Style (N.S.) or the Gregorian Calendar was immediately 
adopted by Catholic States. In 1700 the Gregorian reform was 
accepted by the Protestant States of Germany through the influence 
of Leibnitz, and in 1752 by Great Britain. In our own time, after the 
World War, Roumania, Bulgaria, Russia, Serbia and even Turkey 
followed suit; and lastly on 2 March 1923 the Greeks also adopted it.

By the Julian and the Gregorian Calendar reforms the civil year 
was made to agree with the solar year, which consequently makes a 
year of 365 or 366 days.20 •

Juridical time measurement is the same as the civil, except that it 
is made suitable for the transaction of judicial business. A day, that 
is, a natural day, was the basis of the reckoning of time both in the 
civil law of Rome and other nations and in Canon Law. A natural 
day includes that period of time from sunrise to sunset and from sunset 
to sunrise; the first part the Romans called light, or commonly day; 
the second part night. With the Romans light was the basis of 
measuring time, while for the Germans it was night. Formerly in 
Italy, time was computed from one sunset to another; later from 
midnight to midnight as is now common among Christian peoples. A 
day in the Roman law is an interval of 24 hours reckoned from mid
night. The dies a quo (the day from which) is counted as a complete 
day (fr. 5, D. XXVIII, 1; fr. 1, D. XL, 1). The dies ad quem (the 
day on which a transaction ends) was sometimes held as a complete 
day, even though only begun: this held in favorable matters; at times 
it is required that the day be completed, when the matter concerns 
odious things (cf. fr. 6, D. XLIV, 7). This was the general rule in 
Canon Law prior to the Code;21 hence the legal maxim: “A day 
begun is held completed ” (interpreted as applicable in favorable 
matters). A month in the Roman law was a period of thirty days 
(cf. fr. 12, D. XLVIII, 5; Nov. 115, c. 2). A year in the Roman law 
was an interval of 365 days,22 never 366 days; and that double day 
(VI Kalendas Martias) was considered as one day.23 The same legis
lation obtained in Canon Law (c. 14, X. V, 40). However, this

so Though the length of the Gregorian year exceeds the true astronomical meas
urement by twenty-six seconds, it will be about thirty-five centuries before the 
result will be an error of a day. Cf. Cath. Encyel s. v. Calendar.

si Cf. D ’Annibale, o. c., I, n. 39.
22 Cf. fr. 51, D. IX, 2; fr. 45, §5, D. XL, 7; fr. 51, § 1 ad legem Aquiliam

D. IX, 2. ’
23 Cf. fr. 3, D. IV, 4; fr. 9S, D. L. 16.
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regulation was not observed in our age, where a bissextile year (leap- 
year) has 366 days, and the bissextile month of February has 29 
days.24

Five Canons treat of the reckoning of time.
* * * *

CANON 31

Salvis legibus liturgicis, tempus, nisi aliud expresse caveatur, sup
putetur ad normam canonum qui sequuntur.

Time is to be reckoned according to the rules of the following 
Canons, unless a different method is expressly provided; the manner 
of computing time in the liturgical laws remains unchanged.

This is an introductory Canon since it simply determines the subject 
matter of this Title.

The method of computing time in the liturgical laws is not changed 
by the Code. The new legislation is not concerned with Liturgy (Canon 
2). Moreover, the reckoning of time in liturgical matters has at times 
special regulations not considered in this Title. In the Roman Missal 
and the Roman Breviary numerous regulations pertaining to Liturgy 
are given concerning the year and its parts. Thus, the Church in 
fixing the liturgical calendar follows the lunar year, that is to say, 
the ecclesiastical calendar depends upon the moon to find Easter and 
the movable feasts; and Easter occurs on the first Sunday after the 
tabular full moon as determined from the epact, which takes place 
after the vernal equinox (21st of March). A liturgical day is reckoned 
from the first vespers of one day to vespers of the following day 
inclusive.

The Canon declares time must be computed in accordance with the 
norms established in the Canons following, unless a different method 
is explicitly provided. This method can be provided by the legislator 
in certain special cases, and by law. Thus, Pope Pius XI in his Con
stitution Infinita Dei Misericordia, published on the occasion of the 
Jubilee, decreed that the visits to the Roman Basilicas were to be 
made either on natural or on ecclesiastical days, that is, commencing 
with the first vespers of the day and concluding with those of the 
following day inclusive. (The example just given pertains rather to 
Liturgy). Examples of the law providing a method of reckoning time

24 Cf. Ojetti, Synopsis, n. 3923; P. Laeau, S.J., De Tempore, 1921. 
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are had in Canons 921, § 3; 922; 923 and 931 concerning indulgences. 
Canon 921, § 3 rules that a plenary indulgence granted either daily 
and perpetually, or for a limited time, to those who visit some church 
or public oratory, is to be understood in such a manner that it can be 
gained any day but once a year only by each individual, unless the 
contrary is explicitly stated in the document of concession.1

Regarding the transfer of feasts and indulgences Canon 922 should 
be consulted. Canon 923 states that to gain an indulgence attached 
to a certain day under condition of visiting a church or oratory, it 
suffices to make the visit from noon of the preceding day to midnight 
of the day itself. Thus such liturgical reckoning makes a day con
sist of 36 hours. Canon 931 declares that if Confession is required 
for the gaining of any indulgence, that Confession can be made within 
eight days immediately preceding the day to which the indulgence is 
attached. Holy Communion may be received on the day previous to 
the day of the indulgence; both Confession and Holy Communion may 
also be made on any day within the octave (that is, the day itself and 
the seven subsequent days). In like manner, Confession and Holy 
Communion required for the gaining of indulgences attached to pious 
exercises conducted for three, seven, or more days, may be made also 
within eight days after the close of the exercises. The faithful who, 
unless legitimately hindered, are in the habit of going to Confession at 
least twice a month, of who receive Holy Communion daily in the 
state of grace and with a good and devout intention (though they may 
abstain from receiving once or twice during the week), can gain all 
indulgences without actually going to Confession, when Confession 
would otherwise be a necessary condition for the gaining of the in
dulgences. Indulgences granted for an ordinary or extraordinary 
Jubilee, or after the manner of a Jubilee indulgence, are excepted from 
this concession, and the Confession is a necessary requisite for the 
gaining of such indulgence.

i For example, the contrary is explicitly stated with regard to the Portiuncula, 
as also for the Vatican Basilica, where a toties quoties plenary indulgence granted 
daily and perpetually (this was confirmed by Pope Benedict XIV) can be gained, 
even more than once on one and the same day, by those visiting the church, pro*  
vided they be truly contrite and have complied with the necessary conditions of 
Communion and confession, if necessary, which may be fulfilled in any church. It 
is also required that they visit some altar or chapel of the Basilica and there recite 
certain prayers, or say five Paters, five Aves and five Glorias, and one Pater, one 
Ave and one Gloria for the Sovereign Pontiff who granted the indulgence, and pray 
for the usual intention (Cf. Monitore Ecclesiastico, 31 March, 1901; also A.A.S., 
XXV, p. 446 regarding the meaning of conditions for gaining indulgences).
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Time must be reckoned according to the norms of the Canons follow
ing. Canon 31, with the exception of the clause concerning Liturgy, 
is merely a preliminary Canon, for it indicates what Canons are to be 
followed in computing time.

CANON 32
§ 1. Dies constat 24 horis continuo supputandis a media nocte, 

hebdomada 7 diebus.
§ 2. In iure nomine mensis venit spatium 30, anni vero spatium 365 

dierum, nisi mensis et annus dicantur sumendi prout sunt in calendario.
§ 1. A day consists of 24 hours counted consecutively from mid

night; a week consists of 7 days.
§ 2. A month in law means a period of SO days, and a year a period 

of 365 days, unless month and year are said to be taken according to 
the calendar.

This Canon explains the meaning of the terms “ day ” “ week ”, 
a month ” and “ year ” in Canon Law.1

Paragraph 1 rules that the day consists of twenty-four hours con
secutively calculated from midnight, that is, without interruption, 
since time runs successively and continuously; for it is, according to 
Aristotle,2 the “ measure ” or the reckoning of motion as previous and 
subsequent; this movement then is a “ successive act.” The hours are 
to be reckoned from midnight. This was also the rule of the Law of 
Decretals.*  Pope Innocent III on this point wrote as follows to the 
Archbishop of Toledo, Spain: “ . . . Nor shall an ecclesiastical trial 
be conducted in darkness, 1 for everyone that doth evil hateth the 
light ’,3 according to the testimony of the Truth, although according 
to tradition and lawful constitutions, following the Roman custom, a 
day begins with midnight and ends with the midnight following, (hence 
lawful authority decreed that what is done in that interval of time is 
to be regarded as done at any hour of daylight). We on the contrary 
consider that hour suitable for trials in which you can expedite your 
affairs before darkness.”

i Cf. Phillips, Edmund S., “The Year and Its Parts, Some Notes on the 
Breviary Calendar,” in The Ecclesiastical Review, January, 1935, pp. 1-13.

2IV Physicor., cc. 10-14.
* Cited in the Code’s footnote to Canon 32.
a St. John III, 20.
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Midnight must be reckoned according to the rule of Canon 33, § 2, 
consequently, according to the common custom of the place, without 
prejudice, however, to the concession made in the first part of Canon 
33; wherefore midnight can be true, or fictitious according to the 
common custom of the place, provided that in each place it really is 
true midnight. Those railroad time-tables4 which are now based on 
24 hours instead of 12 hours A.M. and 12 hours P.M. offer an adequate 
norm for reckoning midnight. The last hour of the day they call 24 
o’clock and the first hour 0 o’clock, that is, midnight. Consider the 
legislation of Canon 1246, which ordains that the computation of a. 
holyday of obligation, as well as of days of fast and abstinence, must 
be made from midnight to midnight. This Canon merely confirms the 
ruling of Canon 32, § 1, so that it would seem superfluous but for the 
fact that it is concerned with Liturgy (Canon 31).

A.week consists of seven days — the seventh day; crra— 
seven). As its Latin name indicates, a week consists of seven days, 
and this is the rule among all peoples. Hence in law the term week 
always means the seven days comprising it, whether these days be 
ferial or feast days. The days of the week, however, have various 
names. As a rule they are named from the seven principal heavenly 
bodies: The Moon, Mars, Mercury, Jupiter, Venus, Satum and the 
Sun. The first day of the week is called Sunday in English, Sonntag 
in German, and Dominica in Latin from the Resurrection of Our Lord 
Jestis Christ (xvpiaKi? ^cpa). This is the Gregorian Calendar reckoning.

In paragraph 2 of the present Canon, relative to a month and a 
year, the juridic reckoning is followed, and not that of the calendar; 
hence in Canon Law a month means a period of 30 days and a year 
a period of 365 days.

This law is universal, as can be deduced from the Code’s footnote to 
this Canon which cites a disposition of the Holy Office (May 7, 1890) 
with regard to the inhabitants of China, who compute the months 
according to the lunar cycle, not the solar year, that is to say, accord
ing to the passage of the sun through the twelve signs of the Zodiac. 
The Holy Office declared: “ The years of age required for valid marri
age must be solar years; when this reckoning of time cannot be done, 
the age shall be computed according to the lunar year, adding however 
one month.”

This is the rule in Canon Law, unless month and year are said to 
bp taken according to the calendar (Canon 32), that is, by the law or

4 It. Orario Ferroviario; Fr. In die a tear des Che mins de Fer.
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by the lawful superior; and then “month” can mean 31, 30, 29 or 
28 days, and “ year ” 365 and 366 days. Hence if anyone is suspended 
for a month, he must remain under censure for 30 days; but if for the 
month of August, it must be for 31 days.

• * ♦ *
CANON 33

§ 1. In supputandis horis diei standum est communi loci usui; sed in 
privata Missae celebratione, in privata horarum canonicarum recita
tione, in sacra communione recipienda et in ieiunii vel abstinentiae 
lege servanda, licet alia sit usualis loci supputatio, potest quis sequi 
loci tempus aut locale sive verum sive medium, aut legale sive regionale 
sive aliud extraordinarium.

§ 2. Quod attinet ad tempus urgendi contractuum obligationes, serve
tur, nisi aliter expressa pactione conventum fuerit, praescriptum iuris 
civilis in territorio vigentis.

§ 1. In reckoning the hours of the day, the common custom of the 
place is to be followed; but in the private celebration of Holy Mass, 
private recitation of the Divine Office, in receiving Holy Communion 
and in the observance of the laws of fasting and abstinence, one may 
deviate from the common custom of the place and follow the local 
time, true or mean, or the legal time, regional or extraordinary.

§ 2. The time for determining contractual obligations is to be com
puted in accordance with the civil law of each country, unless other
wise agreed upon by the contractants.

How should the hours be computed in Canon Law? 1
The day, as we have seen, is reckoned from midnight to midnight. 

In calculating the 24 hours of the day, “ the common usage of the 
place must be followed,” namely, that usage which is observed by the 
inhabitants of a given city or territory. As a general rule today the 
official clocks of a locality show this time, which is known as “ tempus 
usuale ”. However, in former times this kind of time was indicated in 
other ways, for example, by cockcrow, or by the clepsydra. This time 
coincides almost always with the local or legal time, but it can vary 
from it.

Common usage among civilized peoples reckons the day from 
midnight (the first hour) to midnight (the twenty-fourth hour).

i The term hour is derived from the word Horus, the name given to the sun 
by the Egyptians.
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Formerly the day was reckoned from dawn or sunrise, which method 
is still observed relative to the rule given for the celebration of Mass 
in Canon 821, namely, that Mass must not be begun earlier than one 
hour before dawn (aurora). Formerly at Rome, and today in many 
institutions and universities, the evening hours are reckoned from the 
tolling of the Angelus bell.2

This general rule admits of exceptions, for (he Canon adds that in 
the following cases it is permissible to deviate from the common custom 
of the place and follow the local time, true or mean, or the legal time, 
regional or extraordinary:

(a) In the private celebration of Mass, Celebration of Mass is 
considered private celebration even though it take place in a public 
Church in the presence of the people; private celebration means 
without solemnity. For example, the celebration of the Conventual 
or the Chapter Mass would not be considered private celebration of 
Mass. With respect to the time for saying Mass Canon 821 rules that 
Mass shall not be begun earlier than one hour before dawn (aurora), 
nor later than one hour after noon. The time of dawn varies accord
ing to the seasons of the year. It is earlier in the summer than in 
the winter. The same Canon 821 establishes an exception to this 
rule: §2. On Christmas Day only the conventual or parochial Mass 
may be begun at midnight, but no other Mass without an Apostolic 
indult: §3. However, in all religious or pious houses having an 
oratory with the faculty of reserving the Blessed Sacrament there 
habitually, one priest may say at midnight on Christmas three Masses 
according to the liturgy of the day, or only one; this Mass will satisfy 
the obligation of hearing Mass for all who assist at it, and Holy 
Communion may be given to those who wish to receive.

Besides this concession accorded by the Code, with reference to mid
night Mass on extraordinary occasions, the Holy See has given general 
permission on the occasion of Eucharistic Congresses, if the Blessed 
Sacrament remains exposed for public veneration throughout the whole 
night, that one Mass be said at midnight and at it all may receive 
Holy Communion. The priest who takes part in the nocturnal adora
tion may say Mass immediately after the one Mass celebrated for the 
people, or one hour after midnight. As to midnight Mass on other 
occasions, the Sacred Congregation of the Sacraments can grant per
mission under the following conditions: (1) on extraordinary occasions

2 Cf. Tabella pel suono dell’ Ave Maria.
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only;: (2) the Mass may not begin until half an hour after midnight;
(3) the adoration at night must be continued for about three hours;
(4) all danger of irreverence must be removed.3
/(b) In the private recitation of the Divine Office.
The old law*  says: “In the public recitation of the Divine Office, 

that is, in choir, Matins for the following day cannot be begun before 
2 P.M., without an indult ” (Sacred Congregation of Rites, May 12, 
1905).

Canon. 135 states that clerics in Major Orders are under the obliga
tion to recite daily all the Canonical Hours of the Divine Office accord
ing to their proper and approved liturgical books, and the time for 
fulfilling this obligation is reckoned from midnight to midnight.

(c) . In, receiving Holy Communion. According to Canon 867r § 4 
HolyCommunion is to be given only during those hours when the 
celebration of Mass is permitted, unless there is good reason to give 
it at other times; and the natural fast required for this must be com
puted from midnight (Canon 858, § 1). Regarding the place where 
Holy Communion may be given, Canon 869 ordains that Holy Com
munion may be administered in any place wherever Mass is allowed 
to be said, even in a private oratory, unless the local Ordinary should 
for good reasons have forbidden it in particular cases. The Canon 
says “ wherever ” and we may also add “ whenever ”, inasmuch as the 
reception of Holy Communion during Mass has always been con
sidered a part as it were of the same; nor should the concluding clause 
of Canon 821, § 3 present any difficulty, as it has been authoritatively 
declared that to give Holy Communion to those who wish to receive 
is not to be regarded as a special favor granted by this Canon: thus 
Holy Communion may be given to all present whenever Mass, is 
celebrated, saving any contrary local regulations.

(d) In the observance of the laws of fast and abstinence. These 
are laws affixed to certain days, according to Canon 1251 concerning 
fasting and Canon 1250 on abstinence; and the time runs from mid
night, as is stated in Canon 1246.

In this connection we deem it useful to insert the following from 
the Ordo to be followed by the Roman Diocesan Clergy:

& Sacred Congregation of the Sacraments, April 22, 1924; A.A.S., XVII, 100; 
Woywood, Canonical Decisions of the Holy See, 1933.

# Cited in the Code’s footnote to this Canon.
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HOBABIUM ASTBONOMICUM 
Ad Divinum Officium Privatim Recitandum 

SACRUM PERAGENDUM ET JEJUNIUM ADIMPLENDUM 

Littera H. significat horam, M. minutum *

mens. DIES AURORA

H. M.

MENS. DIES

OBT.

SOL.

a. m.
MENS DIRS

OCCAS.

SOL.

H. M.

ANTIC.

MATUT.

1 H. M.

AVE 
MARIA 
8EROT.

H. M.

Tan 1 5 45 Jan. 1 7 30 Jan. 1 16 45 14 30 17 15
«J all*  
Ifch 2 5 30 .c 19 7 15. <. 14 17 — 14 30 17 30

Cl 16 5 15 Feb. 7 7 — 27 17 15 14 45 17 45
27 5 — 1« 6 45 Feb. 9 17 30 14 45 IS

Mart. 8 4 45 Cl 28 6 30 Cl 22 17 45 15 — IS 15
17 4 30 Mart. 10 6 15 Mart. 7 18 — 15 — 18 30

Cl 24 4 15 H 18 6 — •• 20 18 15 15 15 18 45
2 4 — IC 27 5 45 Apr. 2 18 30 15 15 19 —Apr.
9 3 45 Apr. 4 5 30 »• 15 18 45 15 30 1915

c< 16 3 30
•I 4 13 515 28 19 — 15 30 19 30

h 25 315 24 5 — Maj. 11 19 15 15 45 19 45
Maj. 2 3 — Maj. 4 4 45 •1 24 19 30 15 45 20 —

10 2 45 18 4 30 Jun. 11 19 45 16 — 2015
it 19 2 30 Jul. 17 4 45 Jul. 15 19 30 15 45 20 —

27 215 Aug. 1 5 — Aug. 1 19 15 15 45 19 45
Jul. 7 2 30 «° 16 5 15 cc 11 19 — lo 30 19 30

u 19 2 45 << 31 5 30 «1 21 18 45 15 30 19 15
c. 29 3 — Sept. 14 5 45 31 18 30 15 15 19 —

Aug. 7 3 15 29 6 — Sept. 8 1815 15 15 18 45
16 3 30 Oct. 12 6 15 16 18 — 15 — 18 30
27 3 45 25 6 30 <4 24 17 45 15 — 18 15

Sept. 6 4 — Nov. 6 6 45 Oct. 4 17 30 14 45 18 —
17 4 15 Cl 18 7 _ Il 13 17 15 14 45 17 45

Oct, 1 4 30 Dec. 1 7 15 I. 22 17- 14 30 17 30
14 4 45 19 7 30 Nov. 4 i 16 45 14 30 17 15
28 5 — •» 20 i! 16 30 14 15 17 —

Nov. 10 5 15 Dec. 28 ’l 16 45 14 30 17 15
i. 24 5 30

Dec. 13 5 45
CREPUSCULA SEROTINA

13 Jan. 18 30
12 Feb. 1» —

9 Mart. 20 15

1 Maj. 20 45 
12 Jun. 2145 
11 Jul. 2130

26 Aug. 20 30.
27 Sept 19 30

1 Nov. 18 30

In the above four cases, and apparently only in those cases, one may 
follow the local, true or mean, or the legal time, regional or extra
ordinary, though the usual computation of time differs.

Local time is that which is computed in each place according to its 
proper meridian. It is either true time—reckoned in accordance with 
the meridian of that place—or it is mean time—computed according 
to an equal distribution of 24 hours for every day in the year.

* Meridies semper bora 12 et media nox 24.
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Legal time is the time determined by the law of a certain place. It 
too is mean time, and in practice is taken from the measurement of 
some definite meridian common to several places. It is called 
“ regional time,” when it is time agreed upon for the places of some 
particular region, or it is the time followed by those localities found 
in the time zone of 15 degrees of longitude. It is called extraordinary 
time, when a special method of computing is, for some extraordinary 
reason, established by law for a certain period of time. For example, 
daylight-saving time is used in many places in the United States 
during the summer months, when clocks are advanced one hour.

Everyone is free to follow whatever time he chooses, be it true time 
or mean time. Thus, the old law * declared: “ Everyone as he pleases 
can follow the time given by public clocks, so that he may follow now 
one clock and again another ”,4 provided that these clocks indicate 
either the true or the mean time.

* Cited in the Code’s footnote.
<8. Congregation of Rites, 7 August, 1875, ad 9.
s Cf. Bollettino del Clero Bomano, Sept. 1930, p. 123.
«Cf. D’Annibale, o.c., I, 39; St. Alphonsus Theologia Mor., VI, 282 and 800.

The point concerns a private affair and at the same time a purely 
ecclesiastical matter. The legislator wished to leave us free in the 
matter, since differences of time in the above private matters are of 
little importance. Hence we can choose now one and again another 
time for satisfying divers obligations. For example, we can follow 
one time for the recitation of the Breviary and another in the matter 
of fasting. However, this rule is not to be extended in such wise 
that a double reckoning of time can render those acts licit, which 
simultaneously under a single reckoning would not be licit, for example, 
obligatory acts which are to be performed according to different 
computations of time.5 It is also the teaching of moralists that it is 
not licit to use simultaneously a double probability regarding the non
existence of a twofold precept, when it is certain that this entails 
transgression of one or the other precept. Thus wc are not permitted 
to receive Holy Communion when, for example, according to mean 
time a new day has not yet begun, and according to a different 
reckoning of time it has already begun and we have partaken of food 
on that new day.6 In other words it is inconsistent to use the same 
hour as part of both days. Lugo says: Sicut praeceptum obligat certo 
ad opus injunctum, sic obligat ad non mutandam sententiam, cuius 
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mutandae libera facultas impediret praecepti observantiam.**  The 
legislator had no intention of issuing contradictory enactments.

There are, however, canonists who hold another opinion. They 
allow the greatest latitude in applying the concession of Canon 33, § 1, 
when the fulfillment of one precept is joined with the fulfillment of 
another and the two obligations are performed by a single act, or at 
least bind at the same moment.**

By adhering to a literal interpretation of the terms of the concession, 
it may be admitted that the principles upon which these canonists base 
their opinion are lawful, namely, 1° the Cede grants this option with
out mentioning limits in the words employed; 2° there is question of 
different obligations and of acts which are formally distinct. Hence 
one may choose for each a different time among the several reckonings 
of time allowed by Canon 33, § 1.

However, the insistence upon these principles alone would end in a 
quid nimis. The more obvious conclusion would seem to be that the 
legislator merely wishes to grant a generous means of fulfilling one’s 
obligations by giving to one and the same subject a choice or option, 
and not two choices or options, within the limits of one day. Those 
who differ from our reasoning may object: Finis legis non cadit sub 
lege. But there seems to be ..a strange inconsistency in the opinion 
that a person may simultaneously adopt one computation of time for 
one obligation and another for a different obligation. For a person 
could thus perform at the same time acts which require a different time.

Paragraph 2 of Canon 33 declares that the time for determining 
contractual obligations is to be computed in accordance with the civil 
law of each country, unless otherwise agreed upon by the contract ants. 
This paragraph establishes a further exception. In the matter of 
contracts the civil law reckoning of time in their regard is adopted, 
that is, canonized by the Code. This is in full accord with the rule 
of Canon 1529, which ordains that whatever the civil law of a country 
decrees on contracts and payments of all kinds is to be observed also 
by Canon Law in ecclesiastical matters, and has the same effects, 
except in so far as the civil law is contrary to the divine law, or 
Canon Law decrees otherwise.

The reason of the qualifying clause of paragraph 2 of the present 
Canon—unless otherwise agreed upon by the contractants—is given in

ea Lugo, De JEucK disp. 15, n. 52; Genicot-Salsmans, Inst. Theologiae Mor., 
I, n. 81, e<l. 12.

obCf. Van Hove/*  De Consuetudine. De temporis supputatione,” in Commen
tarium Lovaniense in Codicem J. C., Vol. I, Tom. Ill, 1933, nn. 295-301, pp. 260 ff. 
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Regula Juris 85 in VI0: “ Contracts are recognized as receiving legal 
sanction from the agreement of the parties *

By the term “ civil law ” is here meant that part of civil law which 
pertains to contracts. As a general fule commercial law governs such 
matters. In other words the Code of commercial law, which most 
modem nations have, is to be followed with respect to the time for 
determining contractual obligations. In England and in Hungary the 
custom, practice and jurisprudence of their various tribunals are to be 
considered on this point.

Practical Decisions of Cases 

(a) The Code Commission was 
asked: May the reckoning of the 
hours of the day by the so-called 
zone-time (one hour in difference

with every 15 degrees of longitude) be everywhere employed for the 
purposes mentioned in Canon 33, § 1? Answer: Yes, provided that 
time is recognized as legal time in the respective country (Commission, 
10 November, 1925; A.AjS., XVII, 582). Consequently that time can
not be followed in a country where zone-time is not recognized as 
legal time. For example, in Holland regional time is reckoned from 
the Amsterdam meridian circle. In like manner whenever the so- 
called summer time is employed, the zone-time ceases to be legal. 
The purpose of this is to suppress an arbitrary reckoning of time 
which would be the only time-measurement if no regulation of time 
were made by nature, or by the law.

(b) We give here certain practical rules regarding the computation 
of time, which also refer to Canons 32 and 34.

While it is true that in reckoning time in Canon Law we must 
adhere to the rules laid down in these Canons, we should carefully 
note that time is computed physically> not morally; consequently, the 
rule, “ a very small matter is held as nothing,” has no application here. 
For those things which nature, or the law, or the will of man have 
set bounds to cannot be estimated morally.7 “ Cedit hora,” the time 
is up; “venit hora,” the time has elapsed: the time is up, and the 
time has elapsed for the performing of those things which should 
have been done within that time. The same is equally true of laws 
that are in force within certain defined limits. At a distance of two 
steps or even one foot beyond the borders of a determinate territory, 
its laws are not binding. This same principle holds, for example, with

* Contractus ex conventione legem accipere dinoscuntur.
t Genicot, o. c.t 1. n. 81.
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respect to the natural fast from midnight required for Holy Com
munion (Canons 808, 858, §1), and abstinence from meat for the 
entire day of abstinence, also with regard to the obligation of fasting 
after the twenty-first year is completed, the impediment of age for 
Orders, for marriage, for religious profession. For a valid novitiate 
the following points are demanded:

(1) At the time of reception into the novitiate the candidate must 
have completed at least his fifteenth year;

(2) The novice must make the novitiate for one continuous and 
complete year;

(3) He must spend that year in the house of novitiate;
(4) If the constitutions prescribe a longer period for the novitiate, 

this is not required for the validity of the profession, unless the con
stitutions explicitly demand it under pain of invalidity (Canon 555).

All candidates for religious profession must have completed their 
sixteenth year if there is question of temporary vows, and their 
twenty-first year in the case of perpetual profession, whether simple 
or solemn (Canon 573) . A boy under sixteen years of age and a girl 
under fourteen cannot validly contract marriage (Canon 1067, § 1).

It may be noted here that formerly the Tridentine law regarding 
the age for Sacred Orders was interpreted in a wide sense. The 
Council of Trent decreed (Sess. 23, cap. 12 de Ref.): “ No one shall 
for the future be promoted to the order of subdeaconship before the 
twenty-second year of his age; to that of deaconship before his 
twenty-third year; to that of priesthood before his twenty-fifth year.” 
Today, however, the law must be interpreted in a strict and physical 
sense, according to the rule of Canon 975, so that a dispensation is 
necessary if only a few hours are lacking to complete the required 
time. Canon 975 rules that the subdeaconship is not to be conferred 
before the completion of the twenty-first, the deaconship not before 
the completion of the twenty-second, and the priesthood not before 
the completion of the twenty-fourth-year.

Similarly, with regard to the .obligation of reciting the Breviary and 
observing fast days, there were some who held that one could extend 
the time for fulfilling these obligations to fifteen minutes past mid
night. But today that opinion is wholly untenable; days and hours 
are computed from midnight to midnight. However, owing to differ
ence of place, we can use that quarter of an hour, that half-hour, that 
three-quarters of an hour or more, if when it is midnight of legal time, 
the local time, true or mean, still allows us that 15, 30 or 45 minutes.. 
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Thus, at Rome after midnight of legal time we still have 10 minutes 
and 4 seconds; at Milan, 23 m. 16 s.; at Turin 29 m. 16 s.8 Hence an 
hour is held as past when the first gong of our clock announces the next 
hour.

We have said that time is to be computed physically not morally,. 
and now we say physically but not mathematically, so that it suffices- 
to follow the time given by good clocks. If two or more clocks vary 
in time, we are at liberty to follow anyone of them, provided that the 
clock we choose is not one that misses considerable time, and the 
error in time is not otherwise evident.

* * * *

CANON 34
§ 1. Si mensis et annus designentur proprio nomine vel aequivalenter, 

ex. gr., mense februario, anno proxime futuro, sumantur prout, 
sunt in calendario.

§ 2. Si terminus a quo nec explicite nec implicite assignetur, ex. gr., 
suspensio a Missae celebratione per mensem aut duos annos, 
tres in anno vacationum menses, etc., tempus supputetur de mo
mento ad momentum; et si tempus sit continuum, ut in allato primo 
exemplo, menses et anni sumantur prout sunt in calendario; si inter
missum, hebdomada intelligatur 7 dierum, mensis 30, annus 365.

§ 3. Si tempus constet uno vel pluribus mensibus aut annis, una vel 
pluribus hebdomadibus aut tandem pluribus diebus, et terminus a quo 
explicite vel implicite assignetur;

1. ° Menses et anni sumantur prout sunt in calendario;
2. ° Si terminus a quo coincidat cum initio diei, ex. gr., duo vaca- 

tionum menses a die 15 augusti, primus dies ad explendam numera
tionem computetur et tempus finiatur incipiente ultimo die eiusdem 
numeri;

3. ° Si terminus a quo non coincidat cum initio diei, ex. gr., decimus 
quartus aetatis annus, annus novitiqtus, octiduum a vacatione 
sedis episcopalis, decendium ad appellandum, etc., primus dies 
ne computetur et tempus finiatur expleto ultimo die eiusdem numeri;

4. ° Quod si mensis die eiusdem numeri careat, ex. gr., unus mensis 
a die 30 Januarii, tunc pro diverso casu tempus finiatur incipiente vel 
expleto ultimo die mensis;

«Cf. Annuario Astro-JUeteorologico delVOsservatorio Patriarcdle di Venezia, 
1884; also Ecclesiastical Jieview, May, 1931, p. 491; Jan., 1934.
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5.°  Si agatur de actibus eiusdem generis statis temporibus renovandis, 
ex. gr., triennium ad professionem perpetuam post tempor
ariam, triennium aliudve temporis spatium ad electionem 
renovandam, etc., tempus finitur eodem recurrente die quo incepit, 
sed novus actus per integrum eundem diem poni potest.

§ 1. Z/ the month and the year is designated by its own proper 
name or its equivalent, e.g., “ in the month of February ”, “ the next 
following year ”—they are to be taken as in the calendar.

§ 2. If the starting point is neither explicitly nor implicitly deter
mined, e.g., suspension from the celebration of Holy Mass for a month 
or two years, three months' vacation in a year, etc.—the time is to 
be calculated to the exact moment; and if the time is continuous, as 
in the first example given, the months and years are to be taken as in 
the calendar; if the time is intermittent, a week means 7 days, a 
month 30 days, and a year 365 days.

§ 3. If the time consists of one or several months or years, one or 
several weeks, or several days, and the starting point is explicitly or 
implicitly specified, the following rules obtain:

1. ° The months and years are to be taken according to the calendar;
2. ° If the starting point coincides with the beginning of the day, 

e.g., two months' vacation from the fifteenth of August, the first day 
is to be counted in the number of days and the time expires with the 
beginning of the last day of the same number;

3. ° If the starting point does not coincide with the beginning of the 
day, e. g., the fourteenth year of age, the year of novitiate, eight days 
after the vacancy of a bishopric, ten days for appeal, etc., the first day 
is not to be counted and the time expires with the end of the last 
day of the same number;

4. ° And if the month has no day of the same number, e.g., one 
month from January 30, then, duly considering diverse cases, the term 
expires either at the beginning or the end of the last day of such 
month;

5. ° In the case of periods appointed for the renewal of acts of the 
same kind, e.g., the three years' interval betzveen the taking of 
temporary and perpetual vows, three years or any other period of time 
between elections, etc., the time expires on the same day of the month 
on which it began, but the new act may take place throughout the 
entire recurring day.
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In this Canon rules are given for the measurement of time, particu
larly regarding the fixing of its duration, namely, as to its starting 
point {terminus a quo) and terminating point {terminus ad quern). 
It consists of three paragraphs, the third of which has five numbers.

In the first paragraph the legislator states what is meant in Canon 
Law by the terms “ month ” and “ year,” and not the terms “ week ” 
and “ day,” since weeks and days in Canon Law are of fixed duration.

When the month and the year are designated specifically, e.g., the 
month of April, the year 1925; or even by equivalent terms, e.g., the 
fourth month, the first year of the Jubilee, they are taken as they 
are in the calendar, i.e., they have the precise number of days that the 
calendar of that year indicates. This has more or less been already 
stated in Canon 32, § 2.

The second paragraph concerns the second starting point of time, 
that is, the beginning of any period of time (the starting point of an 
hour, day, week, month and year). If the starting point is not de
termined in any way, neither explicitly (e.g., from that day, hour, 
moment) nor implicitly (e.g., ten days for the appeal, which are 
regarded by law as starting from the notice of the publication of the 
sentence (Canon 1881), the time must be calculated to the exact 
moment, from moment to moment. In other words, the time must be 
perfectly absolute, for jurisconsults most commonly interpret u a 
moment of time ” as meaning an atom of time,1 namely, that extremely 
minute particle of time assumed to be almost indivisible.2

The legislator cites certain cases. This is a departure from the 
usual method of Canon Law legislation, for, as we have noticed,3 our 
Code, unlike modern civil Codes, is not Case Law, that is, an aggregate 
of reported cases forming its body of jurisprudence. However, in the 
matter of time measurement he gives certain practical explanations 
which serve to clarify this complicated subject.

“ Tempus continuum ” means a continuous or absolute period of 
time. In law it means a term which begins to run from a certain 
event and suffers no delay or suspension by reason of one’s ignorance 
or inability to act during that interval, as is explained in the Canon 
following. The Canon refers to this kind of time in the first example, 
namely, in the case of suspension from saying Mass; for Canon 2248,

1 Cujas, De diversis Temporum Praescriptionibus et Terminis, C. I.
2 The term comes from the Gr. aro/wf, an atom, prop. adj. indivisible, that can

not be cut, < <i- priv. + verbal adj. of rZy/ver/j’, apfh»t cut. Century
Dictionary under the word, Atom.

a Cf. our History of the Sources of Canon Law.
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§ 1 states: Any censure once contracted cannot be removed except by 
legitimate absolution. Here the calendar month and year are to be 
understood.

“ Tempus intermissum ” means that the period of time is or may be 
interrupted. The use of this kind of time is permitted in reckoning 
the vacation time of Bishops, provided their absence proves no detri
ment to the diocese. Canon 338, § 2 grants them a vacation of “ not 
more than two months or at most three months, either continuous or 
interrupted ” (Canon 418, § 1); pastors are given at most two months’ 
vacation in a year and these months may be continuous or interrupted 
(Canon 465, § 2). Here a week consists of 7 days, a month 30 days 
and a year 365 days, as was previously stated in Canon 32.

The third paragraph of the present Canon reads: if the time con
sists of one or several months or years, one or several weeks, or several 
days, and the starting point is explicitly or implicitly set in law. 
Here then the starting point has been determined; and the term can 
be of any length, with the exception of a day in the singular number.

1. ° A general rule is given for the month and the year. They are 
reckoned as they follow one another in the calendar, for when the 
beginning of the time is determined, so also is its duration.

2. ° If the starting point coincides with the beginning of the day, 
namely, from midnight, the first day should be included in computing 
the number of days, and the period of time expires with the beginning 
of the last day of the same number; e.g., if a two months’ vacation is 
given, beginning August 15th, the time expires at midnight when 
October 15th begins.

3. ° If the starting point does not coincide with the beginning of the 
day, the first day is not counted and the term expires when the last day 
of the same number is completed. The legislator illustrates this rule 
with several examples which make clear his intention in the matter and 
the meaning of his law: the fourteenth year of age (required in males 
for puberty, according to Canon 88, §2), the year of novitiate (cf. 
Canon 555, § 1, n. 2), eight days after the vacancy of a bishopric (cf. 
Canon 432, § 1), ten days for an appeal (cf. Canon 1881). In the given 
examples, it seldom happens that the beginning of the novitiate, judicial 
sentence, etc., occurs at midnight, and that the year of one’s age, the 
notice of an episcopal vacancy begins with midnight precisely. This 
rule is assumed from that which usually happens. Consequently, in 
the above cases, the first day is not counted, and the time expires with 
the end of the last day of the same number. The axiom,“ The day of 
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the starting point is not counted in the term of time/’ is here applicable. 
This maxim was formerly regarded as a general principle, though it did 
admit of many exceptions. The day of the issuance of a sentence, the 
day beginning the novitiate, for example, is not counted, and the time 
expires with the end of the last day of the same number. Thus, if one 
were born on the 24th day of February 1883, at any hour of that day, 
even at earliest dawn, he would be forty years old at midnight of the 
24th of February, 1923, that is, at midnight between the 24th and 25th 
day. This method of reckoning is somewhat fictitious, but it is a very 
wise one for removing doubts, perplexities and uncertainty.

It should be noted that a clear norm of action can be taken from 
numbers 2 and 3 of paragraph 3 of Canon 34, which is concerned with 
the computing of the day. This norm is that the period of time must 
always be absolutely finished and completed, unless the Code rules 
otherwise. With respect to the completion of a given month and year 
the same rule must obtain. Moreover, the Code in cases where any 
doubt might arise, has explicitly stated that the required months and 
years must be fully completed, as for instance, in Canons 12, 27, 28, 88, 
399, § 1, 504', 555, § 1,1° 2°, 975, and 1067. With respect to the subject 
matter of Canon 1067, § 1, under the old law, the age for valid marriage 
was fourteen years for males and twelve for females, but the clause 
“ unless precocity supply the defect of age ” (Nisi malitia suppleat 
aetatem) was admitted.4 This and the importance of such “ pre
cocity ” gave rise to many doubts and discussions among canonists 
and theologians, which the Code has settled by decreeing that marriage 
cannot be validly contracted unless the male child has completed his 
sixteenth vear and the female child her fourteenth year (Canon 1067, 
§1).

When the legislator does not require that the period of time be 
completed, he explicitly says so. For instance, in Canon 1254, § 2, he 
states that the law of fasting ceases to bind those who have begun 
their 60th year: also in Canon 766, 1°, where in speaking of the age 
of the sponsor for baptism (and consequently for confirmation also) 
he rules that the sponsor must have attained his fourteenth year. 
Here the time need not be completed, for to attain the fourteenth 
year means to begin it. In case the legislator gives no indication as 
to whether the time must be completed or not, as for example in

< This meant that persons legally in the state of impuberty, but actually in pos
session of physiological or natural puberty (implying the potency to procreate) 
could contract a valid marriage even before they reached the age required by 
ecclesiastical law. Petrovits, The New Church Law on Matrimony, p. 144.
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Canons 331, § 1, 2°; 367, 524, § 1, etc., where only the number of years 
required is indicated, we must interpret this as meaning completed 
time, which after all is more consonant with reason, since a year is 
not a year unless it is a complete year. Consequently, the well known 
maxim, “ A day begun is held as complete in favorable matters, but 
not in those which are odious,” cannot be followed' today. This rule 
of law was taken over from the Roman law.5

The more eminent theologians were certainly of the opinion that 
definite periods of time should be regarded as completed, when they 
had really transpired; thus with respect to the year of the novitiate, 
the Council of Trent decreed that this year was to be reckoned from 
moment to moment; moreover, the above mentioned rule of Roman 
law was not applicable in matters pertaining to marriage.6 This 
practice was confirmed by the Code, which decrees that the reckoning 
of time must be from moment to moment—to the exact moment. As 
a result of this, the following axioms no longer hold: “ A little is 
counted as nothing ” and “ A day begun is held as complete,” as we 
saw when commenting on Canon 33.

4. ° If the month in which the term expires has not a corresponding 
date, e.g., one month from January 30, then, duly considering diverse 
cases, the term expires either with the beginning or with the ending 
of the last day. By diverse cases, the legislator means the two hypo
theses given in numbers 2 and 3, if, namely, the starting point falls 
on the beginning of the day or not. In the first case the time expires 
at midnight at the beginning of the last day of February (in the 
example given by the legislator); in the second, the time expires at 
midnight at the end of the same day. For example, if Faustulus were 
born on February 29th, 1916, he would have completed one year of his 
life at midnight between February 28th and March 1st of the follow
ing year. Thus the time is assumed as it is in the calendar, and 
reckoned in this way it is also considered as full and complete.

5. ° Lastly, if a recurrence of the same act at stated times is in 
question, e.g., the three years’ interval between the taking of tem
porary and perpetual vows (cf. Canon 574, § 1), three years or any 
other period of time between elections (cf. Canon 505), etc., the time 
expires on the same day of the month on which it began.

A recurrence of the same act is had, for instance, in the legislator’s 
example of temporary and perpetual profession. The times for re-

5 fr. 5, D. XXVIII, 1; fr. 134, D. L. 16; fr. 1, D. II, 11; fr. 3, § 3, D. IV, 4 etc.
8 Cf. Gasparri, De Matrimonio, n. 549, etc.; Wernz, IV, 314, 321. 
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newing such acts ought to be determined either by the common or by 
the particular law, and this is required for their validity. This is the 
special case in which, though the starting point of the time does not 
coincide with the beginning of the day and consequently the first day 
ought not to be counted (cf. Canon 34, §3, 3°), it is nevertheless 
counted. If a temporary profession for an interval of three years 
had been made on January 20th, 1930, it would be reckoned,as com
pleted, as soon as January 21st, 1933 has commenced. However, 
“ the term expires with the beginning of the same recurring day,” and 
it is permissible that the new act be performed throughout the whole 
day of the 20th, January 1933, either before or after the hour of the 
first profession. This is a special case, but it should be carefully 
noted that it concerns a recurrence of the same act, namely, religious 
profession, which is prolonged by an act of renewal, and hence it 
concerns the extension of continuous, not intermittent time.

The old law * refers to a certain 
n ~ . in Decree of the Sacred Congregation

of Religious, issued on 3 May, 1914 
(Cf. 1A.S., VI, p. 229, or the 

Raccolta Muzzitelli, p. 88), regarding the year of the novitiate. This 
Decree in its first number declared: “ A whole year of novitiate, which 
is required for valid religious profession, must not in the future be 
interpreted strictly from hour to hour, but from day to day. The 
same holds for the interval of three whole years of simple vows, which 
must precede the taking of solemn vows.”

Relative to the second part of this ruling we should say that it is 
correct in accordance with the meaning of Canon 34, § 3, 5°, only when 
there is question of the renewal of the three-year profession. But its 
first part is not in agreement with Canon 34, § 3, 3°, which requires 
absolute completion of the term of time, so that if, for example, the 
novitiate had been begun at 8 o’clock on January 3, it would finish 
with the end of the day, January 3, of the following year.

Concerning the reckoning of the time of the year of novitiate (cf 
Canon 555), it was asked whether the year is to be calculated in 
accordance with Canon 34, § 3, 3°, and whether that reckoning is 
obligatory under pain of invalidity of the profession. The Code Com
mission answered: Canon 34, 3° is to be observed, so that the first day 
(i.e., the day of profession) does not count, and the year is not com
pleted until after the day of the same number; this reckoning of the

•Cited in the Code’s footnote to Canon 34.
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year is required under pain of invalidity of the profession (Commis
sion, Nov., 12, 1922; A.A.S., XIV, p. 661).

* « « «

CANON 35

Tempus utile illud intelligitur quod pro exercitio aut prosecutione 
sui iuris ita alicui competit ut ignoranti aut agere non valenti non 
currat; continuum, quod nullam patitur interruptionem.

Tempus utile means that time which for the exercise or prosecution 
of one’s rights does not lapse if one was ignorant of his rights, or was 
unable to act at the time; tempus continuum means that time which 
suffers no interruption.

In the acquisition and loss of rights frequently a prescribed period 
of time becomes important. In computing this term Canon Law 
divides time into continuous (tempus continuum) and juridical time 
(tempus utile).

The expression a prescribed term of time generally means an un
broken succession of divisions of time known as continuous time. 
Time considered naturally and objectively is by its very nature 
continuous. For time is the numbering, that is, the measuring of 
motion as previous and subsequent, which (namely, a “ before ” and 
an “ after ”) do not actually exist now, that is to say, they are not 
separated by any interruption; the time runs on continuously. How
ever, there are times when he who was to have undertaken an act was 
personally hindered in it, or he was unable to use the time given him 
because he was inculpably ignorant of what he was expected to do 
during that prescribed time. The legislator for good and equitable 
reasons holds that in such cases time suffers some interruption and 
hence is no longer continuous, so that the time does not lapse if one 
cannot act at the specified time. Hence certain profitable or ad
vantageous periods of time are granted by the legislator, whereby time 
is as it were prolonged, and which one may use for the exercise 
or prosecution of his rights. This is what is meant by the term 
“ tempus utile ”,

This juridic institute comes to us from Roman law: “ Tempus utile 
is so-called because each day in it can be used; for example, because 
on each day one knows and can admit (the possessio bonorum)on 
the other hand, if on any day one does not know or cannot admit the 
above, there can be no doubt that such day is not counted against 
him ” (fr. 2, D. XXXVIII, 15. Cf. also fr. 1, D. XLIV, 3).
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Tempus utile is the time granted for the exercise and prosecution of 
one’s rights, namely, that time which is given to one by law, or by 
man (by the superior) for using or for prosecuting his rights by 
judicial actions against all aggressors; in the sense, namely, that the 
time does not lapse if one is ignorant of his rights or unable to act at 
the time. The ignorance here referred to means that ignorance which 
assails a resolute man, not that which is the fruit of culpable negli
gence, for “ the laws aid those who are vigilant, not those who sleep 
upon their rights.” “ One delays to his own detriment.” 1 When 
one does not know that he possesses a certain right, time does not run 
against him; thus in matters that are prejudicial to his rights the time 
begins to run from the day on which he first obtained knowledge of 
the event. The same rule is applicable in case one is unable to act 
at a specific time, namely, unable to act in a general sense, not only 
in court, in accordance with Canon 1667 and the Canons following 
(“ Actions and Exceptions ”), but in any way hindered from acting. 
“ Consequently, time does not run against one who is ignorant of his 
right or impeded in its exercise, though culpably, e.g., driven into -exile 
or suspended”, says D’Annibale.1 2 Tempus utile then has two 
elements: (a) knowledge of the law, or of the fact; (b) the power and 
possibility of acting.

1 Regula Juris 25 in VI0: Mora sua cuilibet est nociva,
2 D’Annibale, o. c., Ill, 35.

Tempus utile should not be presumed. There must be evidence that 
it was granted expressly by the law, by some agreement, etc., or at 
least that it was tacitly and implicitly given. For time by its very 
nature is continuous and is considered as such by the law. Conse
quently, a special reason must exist for allowing time to be reckoned 
as tempus utile: hence when tempus utile is meant the laws explicitly 
state this, as for example, in Canon 155, regarding the conferring of 
offices within six months (utiles) from the time when the vacancy 
becomes known to the superior; Canon 161, which rules that the elec
tion shall never be deferred for more than three months reckoned 
from the day on which notice of the vacancy was received; Ca.non 
1432, §3, concerning the conferring of a benefice by the Ordinary 
within six months after he had certain knowledge of the vacancy; 
Canon 1457, which rules that the right of presenting a cleric to a 
benefice must be exercised within four months from the time that the 
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patron is notified of the vacancy by the authority who has the right 
to institute the cleric in the benefice.3

3 Other examples are Canons 1635, 1881, 1884, 1885. If the day fixed for a 
judicial action is a holiday, and the order of the judge does not explicitly state 
that the court is nevertheless to sit for trial of cases, the prorogation is under* 
stood to extend to the next following day that is not a holiday (Canon 1635). The 
appeal must be presented to the judge from whose sentence appeal is taken within 
ten days from the notice of the publication of the sentence (Canon 1881). For 
the prosecution of the appeal it is required and suffices that the party petition the 
services of the judge of the superior court for the correction of the sentence from 
which one appeals, adding to the petition a copy of the sentence and of the written 
appeal which one presented to the judge of the inferior court. If the party can
not obtain a copy of the attacked sentence from the lower court within a month, 
the fact that the month expired does not bar appeal, but the party must inform 
the court of appeal of the circumstance, and this court shall force the judge of 
the lower court by precept to do his duty as soon as possible (Canon 1884).

In case of doubt the time is presumed to be continuous. By the 
term “ fatalia legis ” is meant fixed periods of time upon the lapse of 
which the law denies the right to sue (Canon 1634). Thus, an election, 
according to Canon 161, must not be deferred longer than three months 
computed from the day on which notice of the vacancy was received 
(“ trimestre utile ”). However, if at the expiration of this period the 
electors are prevented from acting for one month, the time does not 
lapse for that month.

Tempus continuum means time which suffers no interruption. In 
other words the time is not intermittent nor divided. Thus the Romans 
called houses which were joined together “ continuous houses so too 
they spoke of mountains and teeth as being continuous, for the term 
“ continuous ” comes from the Latin cum-}-tenere, Canon 432 offers 
an example of time which begins as “ tempus utile ” (Canon 432, § 1) 
and ends as “ tempus continuum ” (Canon 432, § 2). This Canon rules 
that if for any reason whatsoever the Chapter neglects to hold the 
election within eight days from the notice of the vacancy of the 
Episcopal See, the right to appoint the Vicar Capitular devolves on 
the Archbishop.

(a) The Holy See was asked:
Practical Decisions of Cases to Canon 432, § 3, does

the conferring of a benefice devolve 
on the Apostolic See, when the

Ordinary, not through negligence but because of the absolute scarcity 
of subjects, failed to confer the benefice within six months after he 
had obtained certain knowledge of the vacancy? ”
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The Code Commission on Nov. 20, 1920 answered this question 
in the negative.

(b) Canon 2146 states that there is but one remedy against the final, 
decree of removal of a pastor from his parish (namely, recourse to 
the Holy See), but it does not specify within what time such recourse 
is to be had. The Sacred Congregation of the Council on January 12, 
1924 declared that the recourse must be made within ten days from 
the time the notification of the decree of removal was received, and 
the days are to be counted according to the rule of Canon 34, 3, 3 and 
Canon 35 (i.e., the first day is not counted and the ten days expire with 
the end of the tenth day). The time is “ tempus utile,” i.e., if the 
pastor is ignorant of his right to have recourse or if he was unable to 
act at that time, he has ten days after he obtains such knowledge, or 
after he is able to file the recourse. The pastor must inform his 
Ordinary that he has taken recourse. This decision was approved by 
His Holiness, Pope Pius XI on 14 January, 1924.4

This was the case: since Canon 2146, § 1 does not state within what 
time a removed pastor may make recourse to the Holy See from the 
final decree of removal from his parish, certain pastors who had been 
removed from their parishes deferred making said recourse for months 
and years, though in accordance with the same Canon 2146 they had 
formally notified the Ordinary of their intention to do so. And since 
the same Canon in paragraph 3 states that “ pending the recourse, the 
Ordinary cannot validy give permanently to another a parish or 
benefice of which the cleric was deprived,” one can easily understand 
what a detriment to the good of souls and to ecclesiastical authority 
such a course of action might entail, in view of the practice of the 
Sacred Congregation to accept recourses at whatever time they are 
made. For there is not question of an appeal made from sentences 
issued by ecclesiastical tribunals, but of a recourse which, as the 
Sacred Roman Rota observes, 11 is never regarded as something 
forbidden.”

* Sacred Congregation of the Council (in Causa Romana et aliarum), 12 January, 
1924; A.A.S., XVI, p. 162.



TITLE IV
RESCRIPTS

(CANONS 36-62)

Introduction

A rescript (from the Latin re-\-scribere, “to write back”), is ah 
answer given in writing, as distinguished from an a Oraculum Vivae 
Vocis,” which is a kind of response given by word of mouth. In 
Canon Law a rescript differs from a Constitution, whereby a general 
law is established, and from a Decree, which is issued motu-proprio.

The Institute of Rescripts comes from the Roman law. The 
emperor frequently established law, for he was a jurisconsult, by 
granting rescripts in reply to an inquiry addressed to him either by a 
magistrate or, as was far more frequently the case, by a private 
party.1 This reply took the form either of an adnotation, or a note 
appended by way of answer to the written inquiry (“subscriptio”), 
or of an independent reply (“ epistola ”), which was the usual method 
of replying to the written inquiries of judges; later a special form of 
Rescripts was issued by the Emperor on questions of law, when con
sulted by a corporation or the citizens of a province or of a munici
pality, and was called “ pragmatic sanction.”2 From the fifth century, 
however, these “ Pragmatic Sanctions ” were called Constitutions and 
ceased to have the character and nature of Rescripts. Pragmatic 
Sanction (pragmatica sanctio, lex, jussio, also pragmatica or pragma*  
ticum) meant then an edict formally issued by the emperor, and was 
called pragmatic, from irpdyim, the affair or matter of sanction. Conse
quently, the Pragmatica is not a special ordinance, nor an administra
tive or judicial disposition, but one that concerns some affair related 
to the public good. The line of demarcation separating the Pragmatica 
from rescripts and general laws is not accurately determined. The

1 We still possess a thousand such rescripts published by Diocletian. He was, 
however, the last emperor who chose to exercise his legislative powers in this 
older form. Cf. Sohm’s Institutes of Homan Law, p. 105.

2 The answers written on a separate document from the inquiry in a brief and 
informal manner, known as u Epistolae,  ’ existed during the reign of Trajan 
(98-117), while those written on the side or bottom of the application itself, the 
“Subscriptions” or  Adnotations, ’ appeared under Hadrian (117-138)—Buck
land, Text-Boolc of Boman Law, pp. 19, 20.

1

1 * *

(695)
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decrees of the Pragmatic Sanctions are partly general and partly 
particular in character. But since they are concerned with some 
special disposition, as the calling of a criminal trial by the ordinary 
judge, it is evident that they touch upon the public good. On the 
other hand, the general ordinances of the pragmatic sanctions were 
enacted on the special occasion of some report of the magistrates, or 
some inquiry, particularly on the part of corporations.

• These methods of establishing law belong to the class of imperial 
constitutions, by which the emperors themselves began to enact laws 
and to become the source of law. By giving laws, and by their pro
posals in the senate, by issuing edicts, decrees, mandates and rescripts, 
in particular, and from the time of Diocletian (284-305) by giving 
general laws and pragmatic sanctions, the emperors gradually reserved 
in themselves all legislative power and set aside the methods of making 
laws employed under the republic, namely, by rogatio (an asking for 
a law), by the Roman Senate, by the Jus Honorarium and the Jus 
Scientificum. The force of law was attributed to these subscriptions, 
independent replies (epistolae), and the pragmatic sanctions. (The 
authentic interpretation shares the legal force of the law it interprets.) 
For: “The constitution of the prince has the force of law: as by a 
law called the Lex Regia, the people yield all their authority and 
power to him. It is' evident, therefore, that whatever the Emperor 
has appointed by rescript, decreed as judge, or ordained by edict, 
is law; and it is these enactments of the Emperor that are called 
Constitutions.”3 “ We furtherx decree that Pragmatic Sanctions are 
issued not in reply to the petitions of individuals regarding private 
matters, but when any corporation, a college or court, when a curia, 
municipality, province or community of citizens addresses an inquiry 
to the Emperor on some public matter, and provided that these 
requests be based on truth,” namely, on this condition: “If the re
quests are founded on truth”; as shortly before was decreed by the 
Emperor Zeno in this very law.4

In the Roman law rescripts were,-strictly speaking, personal in 
character, and were not intended to form a precedent for other like 
cases (Ulpian, fr. 1 § 3, D. I, 4); sometimes they were general; and 
though personal, they could be made general, if the nature of the 
matter warranted this, by the command of the Prince, by their in
sertion in the collections, and in other ways.

a Ulpian, fr. 1, D. I, 4.
< L. 7. Cod. I, 23.
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In Canon Law the use of rescripts dates back to the very beginning 
of the Church; evidence of rescripts is had under Pope St. Siricius 
(A.D. 384-399).5 We choose to quote from the rescript on the primacy 
of the Roman Pontiff, sent by Pope Saint Siricius to Bishop Himerius 
of Tarragona in Spain, bearing the date of 10 February, 385, because 
it is the oldest completely preserved papal decretal.0 “ We do not 
refuse an authoritative answer to the matters referred to Us, for the 
nature of Our office does not permit Us to dissemble nor give Us liberty 
to keep silent since zeal surpassing that of all others for the Christian 
Religion is incumbent upon Us. We bear the burdens of all who are 
burdened; yea rather the Blessed Apostle Peter, as We confidently 
hope, bears them in Our person and in everything protects and guards 
Us as the heirs of his administration.” •

From the time of Gratian the use of rescripts became more frequent; 
and Bernard of Pavia (1189-1191) in his first collection inserted a 
special title on rescripts (“ De Rescriptis ”). This title on rescripts 
has always been retained in later collections of law. From the time 
of Pope Alexander III, from the 12th century on, the use of rescripts 
becomes most frequent, particularly for the purpose of terminating 
legal suits and court trials. In the civil law of today rescripts are 
no longer in use; for constitutional charters have decreed that no value 
should be attached to the acts of the Prince, unless signed by the 
Minister.

In Canon Law a rescript is an answer given in writing by an 
ecclesiastical Superior.

Rescripts are of various kinds. By reason of their authorship 
rescripts are Papal and Episcopal, according as they emanate from 
the Supreme Pontiff or from the Ordinary. From the point of view 
of their subject-matter they are divided into Rescripts of Justice, 
e.g., the interpretation of law, the appointment of judges; Rescripts 
of Favor, which grant favors in no way connected with judicial con
tentions, e.g., dispensations, privileges, etc.; Mixed Rescripts, which 
contain at the same time provisions pertaining to the administration 
of justice and favors not connected with judicial matters. Another 
division that considers rescripts from the point of view of their form

s Examples of early rescripts can be found in Denzinger’s Enchiridion, on the 
primacy of the Roman Pontiff (n. 87) ; on the baptism of heretics (n. 88) ; on the 
celibacy of the clergy (n. 89) ; on the ordinations of religious (n. 90) ; and in 
Kirch’s Enchiridion (n. 657) concerning the relapsed and the reception of Holy 
Communion before their death.

o Cf. The Catholic Encyclopedia under the word Siricius. 
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distinguishes between those that are granted “ in forma gratiosa/’ 
when the favor is granted without using an intermediary (executor), 
and those granted “ in forma commissoria/’ when the favor is granted 
through the medium of an executor. Rescripts issued “ in forma 
commissoria ” require execution. However, a distinction should be 
made as to whether the agency is necessary or free. The agency is 
necessary when the rescripts contain a favor already granted in some 
way by the Superior and the executor is appointed in an imperative 
manner known as u nudum ministerium.” In this case the favor 
contained in the rescript cannot be refused the beneficiary. It is free, 
when the favor is to be granted, and its concession is left to the judg
ment and pleasure of the executor. The terms of the rescript will 
indicate whether the Commission is necessary or free. It is necessary 
when it contains such terms as “ Absolvas ” (you shall absolve) or 
“Dispenses” (you shall dispense), even though the clause: “ accord
ing to your prudent judgment and conscience ” follows, for such 
phrases are frequently added for the sake of politeness and reverence. 
On the contrary, the executorship is free when no command has been 
given, and the matter has been left simply to the judgment and free 
choice of the executor; or the petition is returned to him “ with all 
necessary and suitable faculties”; or he will receive the written in
struction: “you may dispense, if you deem it expedient.”

From the pgint of view of the manner in which rescripts are issued, 
Rescripts are classified as “ Motu Proprio,” when this phrase appears 
in the rescript; when this clause is not inserted, the rescript is said 
to be issued “ Ad Instantiam ” or “ Ad Preces.” Strictly speaking, 
rescripts are always granted at the instance (ad instantiam) of some 
person; but sometimes the Pope wishes to show that he has not been 
prompted to grant the favor because of the motives set forth in the 
application, but that he conceded the favor at his own personal initi
ative, free choice and liberality, as it were, spontaneously. In this 
case he inserts the phrase “ Motu Proprio.”

Considered in their effects, Rescripts are General and Special. When 
a rescript concerns all the cases of a certain class, all the persons of 
a certain place, it is called General; when the Rescript affects only 
certain persons or cases it is called Special. They are in conformity 
with (secundum)j contrary to (contra), and outside (praeter jus) the 
common law, according as they promote its observance, or grant 
something contrary to it, or decide some point not defined by the law.
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Rescripts are further divided, according to their external form, into 
Bulls, Briefs, and simple Rescripts. The form commonly used is the 
Simple Rescript.7

The internal form, that is, the tenor of the Rescript, means all the 
solemnities which, from the prescription of law or the style of the 

. Roman Curia, are wont to be employed in the drawing up of these 
documents. Accordingly the Rescript has three parts: namely, the 
narrative part summing up the petition, the motive part outlining the 
reasons for the Rescript, and the dispositive part in which the law is 
set forth or the favor is granted, together with the conditions to be 
observed. Today, however, a shorter form is frequently used. The 
narrative part is restricted to the name of the petitioner and his 
diocese or religious order, etc.; the motive part is stated briefly or 
omitted entirely; while frequently the dispositive part contains only 
the clause “ juxta petita ” together with the conditions to be observed. 
It is necessary then that the petition have three corresponding parts 
properly drawn up: namely, the narrative part or the exposition of 
the facts, the motive part or the reasons warranting the favor, and the 
object of the petition. The petition should be worded as briefly as 
possible without sacrificing clearness. It is a rule of the Roman 
Curia that the petition be approved and recommended by the Ordinary 
of the petitioner. This is usually written on the bottom of the appli
cation itself and bears the Ordinary’s seal and signature.

It should be noted that from the nature of the Church’s power it is 
clearly evident8 that rescripts require for their execution no approval 
of the civil authorities (Regium placitum). Numerous Bulls of the 
Roman Pontiffs have reprobated the so-called “ Regium placitum ”.0 
The use of the “ placitum ” of Prelates and Princes dates from the 
Western Schism as a means of distinguishing genuine from false acts 
in that variety of Curias and Pontiffs. In order to guard the people 
against spurious papal acts, Pope Urban VI (1378-1389) consented 
to the use of this temporary measure. But certain of the civil 
authorities gradually wished to make it permanent, led stray by the 
errors of the Waldensians, John Huss, Marsilius of Pavia, Luther, 
Calvin, Van Espen, Grotius, Febronius and the Gallicans, who con-

i Cf. our Introduction with regard to the two first forms, pp. 91-94.
8 Cf. our Introduction,
»Cf. Cavagnis, 11, lib. 3, cap. 1, n. 25; also Ottaviani, o. c.t Vol. II, tit. VI, 

art. I. Further the contrary opinion was condemned in the Syllabus (Denzinger, 
nos. 1828, 1829, 1847). 
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tended that the Church’s authority was entirely one of persuasion and 
direction only, denying to her true jurisdiction. After certain civil 
authorities had usurped the possessions of the Church, there came into 
use (actually an abuse) among some nations a certain kind of 
“ regium placet ” with respect to rescripts regarding the conferring of 
benefices. Thus in the civil legislation of Italy, prior to the Concordat 
of Feb. 11, 1929, acts of the Holy See and provisions concerning the 
conferring of major and minor benefices, excepting benefices of the 
City of Rome and the suburbicarian Sees, were actually subject to 
the “ Exequatur ”, while provisions and acts emanating from diocesan 
Ordinaries were subject to the 11 Regium placet ”.10

The points of law considered in Title IV may be reduced to ques
tions: (a) dealing with those persons who are capable of asking for 
rescripts (Canons 36-37).

(b) concerning'the time when rescripts take effect (Canon 38).
(c) regarding the ways in which rescripts are invalidated (Canons 

39-48).
(d) concerning the interpretation of rescripts (Canons 49-50).
(e) regarding their execution (Canons 51-59).
(f) relative to their cessation (Canons 60-61).

« « « «
CANON 36

§ 1. Rescripta tum Sedis Apostolicae tum aliorum Ordinariorum im
petrari libere possunt ab omnibus qui expresse non prohibentur.

§ 2. Gratiae et dispensationes omne genus a Sede Apostolica concessae 
-etiam censura irretitis validae sunt, salvo praescripto can. 2265, § 2, 
2275, n. 3, 2283.

§ 1. Rescripts of the Apostolic See as well as of other Ordinaries 
may be freely petitioned by all who are not explicitly forbidden to 
do so.

io Cf. Royal Decree of June 25, 1871, n. 320; articles 16 and 18 of the law of 
1871, n. 214, the so-called “Law of Guarantees.” However, the Lateran Treaty 
between the Holy See and the Italian Government signed on February 112-, 1920 
(cf. A.A.S.j XXI, 1929, p. 275) abolishes in its 24th article the “Exequatur and 
the Regium placitum/’ with some few exceptions (cf. art. 29, letter q. 1). 
Article 24 reads: “Sono aboliti 1’exequatur, il regio placet, nonche ogni nomina 
cesarea o regia in materia di prowista di benefici od uffici ecclesiastici in tutta 
Italia, salve le eccezioni stabilite nell’art. 29, lettera 2.”
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§ 2. Favors and dispensations of any kind granted by the Apostolic 
*See are valid even for those who are under censure, icith the exception 
of the persons mentioned in Canons 2265, § 2,2275, n. 3, and 2283.

Canon 36 establishes a general principle regarding those persons 
who are canonically capable of requesting rescripts. Paragraph 1 
declares that all who are not explicitly forbidden in law may freely 
petition for rescripts of the Holy See and of other Ordinaries. All the 
baptized faithful, without any distinction of sex, state or position, can 
accordingly request rescripts from the above, provided they be subjects 
of the conferring superior and this be not forbidden them in law. 
Here the following maxim is applicable: “What is not expressly for
bidden is accounted as granted”; while in Roman law this maxim 
held: “What is not found granted is accounted as forbidden” (Cor
poralia, I, 7). Paragraph 2 rules that favors and dispensations of 
any kind accorded by the Holy See are valid even for persons under 
censure, excepting those mentioned in Canons 2265, § 2, 2275, n. 3, 
and 2283.

Pre-Code Legislation. Under the Law of Decretals all persons 
under a major excommunication (apostates from the faith, heretics, 
schismatics, etc.) were prohibited from obtaining rescripts under pain 
of nullity. However, they could obtain a rescript regarding their 
excommunication. Today, the Code classifies excommunicated persons, 
according to Canon 2258, as excommiinicati vitandi and excommiini
cati tolerati. The “ Ordo Servandus ” for the various Sacred Con
gregations, Tribunals and Offices of the Roman Curia dated September 
29, 1908*  decreed otherwise: “Favors and dispensations of all kinds 
granted by the Holy See even to persons under censure are valid and 
lawful, excepting persons who have been excommunicated by name, or 
those whom the Holy See has by name punished with the penalty of 
suspension a divinis.” This “ Ordo Servandus ” does not mention 
those under interdict. The Code has made some changes regarding 
this legislation.

Paragraph 2 of Canon 36 is not concerned with rescripts issued by 
Ordinaries, who are empowered to grant rescripts to persons under 
censure, even without mentioning the censure, provided they have 
power to absolve from the censure in question. Ordinaries are re
garded as being aware of a censure which they have imposed, and if 
they grant a favor it is presumed that they did so with the knowledge

* Cited in the Code’s footnote to Canon 36.



702 A Commentary on Book I

of the censure and with the intention of absolving from the same, or 
at least of granting in effect a favor, namely, of suspending the effect 
of a censure in the given case. The legislation set forth in Canon 
2296, § 1 should be kept clearly in mind. This Canon rules that the 
Holy See alone may inflict the penalty of disqualification in cases 
where the common law demands certain requisites.

Favors (in harmony with or outside the law) and dispensations 
(granted against the law) without exception, granted by the Holy See 
even to censured persons, are valid. In the matter of Rescripts of 
Justice persons under censure are apparently governed by Canon 1654. 
This Canon rules that after a declaratory or condemnatory sentence, 
excommunicari vitandi and excommunicari tolerati can personally in
stitute an action in court only to attack the justice or legality of their 
excommunication; through a procurator they may act in court to avert 
any other spiritual harm; and in all other cases they are forbidden to 
institute a suit in ecclesiastical courts. It further declares that other 
excommunicated persons are as a rule admitted to act in court. Canon 
2255, § 1 declares that the censures are excommunication, interdict and 
suspension.

The ruling of Canon 36 does not apply to those persons spoken of 
in Canons 2265, § 2, 2275, n. 3, and 2283. These Canons decree that a 
Papal rescript of favor accorded to excommunicated, suspended, or 
interdicted persons after a declaratory or condemnatory sentence is 
invalid, unless such rescript specifically mentions the censure. By thus 
mentioning the censure the legislator indicates his knowledge of it 
and his suspension of its effect in order that the favor may be obtained. 
Canon 2265 rules that every excommunicated person is forbidden to 
use the right of election, presentation, or nomination; is incapable of 
acquiring dignities, offices, benefices, ecclesiastical pensions or any 
position in the Church, and cannot be promoted to Orders. It also 
declares that acts performed in violation of the prohibitions in nn. 1 
and 2 are not invalid, unless they were done by an excommunicatus 
vitandus or by a person excommunicated by a declaratory or con
demnatory sentence, so that once such a sentence has been passed, the 
person condemned cannot validly obtain any Papal favor, unless the 
Papal rescript mentions the excommunication. According to Canon 
2275, § 3, individuals who are personally interdicted are held to the 
legislation of Canon 2265. We should carefully note the word 
“ personally,” since this refers to an interdict against a certain person. 
However, we should at the same time bear in mind the rule of Canon 
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2338, § 4, which states that those who cause the placing of an interdict 
on a locality or on a community or group incur ipso facto a personal 
interdict. Canon 2283 decrees that what is said concerning excom
munication in Canon 2265 is to be applied also to suspension. Pen
alties are either jerendae sententiae (penalities to be inflicted-by a 
definite sentence), or latae sententiae (sentence has already been de
clared by the law). The former have no effect before sentence has 
been pronounced. Relative to the penalty latae sententiae, Canon 
2232, § 1 ordains that a penalty latae sententiae, whether medicinal 
or vindicative, binds ipso facto the offender in both the internal and 
external forum, if he is conscious of the offense, but that before a. 
declaratory sentence has been passed against him, he is excused from 
observing the penalty if this entails loss of reputation, and that subject 
to the precept of Canon 2223, § 4, no one can demand that he shall 
observe the same in the external forum, unless his offense is notorious. 
This means that an offense should be regarded as though defined by a 
declaratory sentence because of its notoriety. However, we should 
carefully note what the Code has to say regarding the declaratory 
sentence. Canon 2223, § 4 states that as a rule it is left to the discre
tion of the Superior to declare a penalty latae sententiae, but that he 
must issue the declaratory sentence in case an interested party de
mands it or the public good requires it. Canon 2232, § 2 rules that 
such a sentence has retroactive effect to the time when the offense was 
committed.

It clearly follows from the above that a censure that is juridically 
occult in no respect invalidates rescripts of favor and dispensations 
granted by the Holy See.

Chelodi observes;1 “Since all heretics and schismatics are excom
municated, they were unable to obtain rescripts under the Pre-Code 
legislation. So too under the new legislation persons who have 
joined a non-Catholic sect or have publicly adhered to it, and con
sequently have become infamous, are incapable of validly receiving 
rescripts whereby benefices, pensions, offices and dignities or power, a 
right or office to be exercised in the Church, are conferred (Canons 
2314, § 1, n. 3 and 2294, § 1). But there can be question of the con
cession of other favors, particularly if the matter concerns persons 
who, born and reared in heresy, are perhaps in good faith concerning 
their error. Since all heretics are presumed to be guilty in the i 

i Chelodi, Jus de Personis, p. 125, Trent, 1922.
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external forum, for according to Canon 2232, § 1 the notoriety of an 
offense is held equivalent to a declaratory sentence, it would seem to 
follow that such persons can validly receive no kind of rescript. 
However, since we are dealing with unfavorable and odious matters, 
such’ a conclusion presents some difficulties; nor does it appear to be a 
correct conclusion. It is the practice of the Roman Curia to give the 
matrimonial dispensation to the Catholic party alone, in case the 
other party is a non-Catholic.”

* * * *

CANON 37

Rescriptum impetrari potest pro alio etiam praeter eius assensum; et 
licet ipse possit gratia per rescriptum concessa non uti, rescriptum 
tamen valet ante eius acceptationem, nisi aliud ex appositis clausulis 
appareat.

Rescripts may be obtained for a third person without his consent; 
and though such a person is free to use or not to use the favor granted 
by the rescript, it is nevertheless valid before it is accepted, unless 
the contrary appears from the clauses appended to the rescript.

Canon 37 rules that rescripts can be obtained for another person 
even without his consent.

Any kind of a rescript of favor or of justice1 can be asked for by 
any person for another, if such person is not disqualified in the manner 
explained in the preceding Canon, e.g., a matrimonial dispensation. 
Every member of the faithful has access to the offices of the Holy 
See, provided such recourse is had in the proper manner, as is stated 
in the “ Ordo Servandus,” dated September 29, 1908. The legislator 
states that a rescript may be obtained for another person even without 
this person’s consent, consequently, through an agent, without his 
requesting it and even against his will. The way in which marriages 
are “ sanated ” is an example, for Canon 1138, § 3 rules that a dis
pensation from the law of renewing consent can be given without the 
knowledge of one party or both. Of course favors and benefits for 
an unwilling person should not be too freely asked for, or without a 
good reason, lest they become worthless.

However, though “ a benefit is not conferred upon an unwilling 
recipient”,2 one is free to use or not to use a favor granted by a

1 Consequently, the legislation of cc. 28 and 33, X, T, 3 is obsolete.
2 Regula Juris 69 in the Pandects—D. L. 17. 
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rescript, for “ what is conferred on one by a favor should not occasion 
loss to him ”.3 On this point D’Annibale4 says: “ Whenever a favor 
is conferred on a person the entire transaction takes place between the 
grantor and the grantee; hence the matter cannot produce its effect 
without the consent of both. Consequently, the grantor must confer, 
as is evident, and the grantee accept the favor, because unless the 
grantee be willing he acquires nothing, not even a gift.”

However, in the case of a dispensation everything depends on the 
one dispensing. Once the dispensation has been granted the law is 
relaxed and the beneficiary, though unwilling, is no longer held to 
that law. For example, when a dispensation is granted from a certain 
impediment, or from the law of fasting, and though in such cases the 
recipient has the power of not using the dispensation, that law is no 
longer binding on him. Hence Canon 37 states that though such a 
person is not bound to use the favor conceded by the rescript, it is 
nevertheless valid before it is accepted, unless the contrary appears 
from the clauses appended to the rescript.

Consequently, the entire matter of the validity of the rescript de
pends on the power of the Prince, and not on the consent of his sub
ject. This is also true of a law. The old law cited in the footnote
fully confirms this: “When, during your absence, a benefice is con
ferred on you by your Bishop, even though the right to the benefice 
by a grant of this kind cannot be called yours nor can you claim it 
until you have notified your acceptance, nevertheless neither the 
Bishop nor anyone else can confer the benefice in question on another 
person qnless you refuse your consent. And if he does so, this dis
posing of a benefice that is not free lacks force. But if the Bishop 
after notifying you of the grant assigns a suitable time for you to give 
consent, unless you give this consent, he can when the period of time 
has elapsed freely confer the benefice on whomsoever he deems fit.
However, before he confers it on another, you can, notwithstanding the 
expiration of the time, give your consent, and from then on it cannot 
be disposed of otherwise ” (C. 17, VI0, III, 4).

Practical Decisions of Cases

The Sacred Congregation of Re
ligious was asked: “May a religious 
who obtains an indult of seculariza
tion or a dispensation from simple , 

vows refuse to accept the indult or the dispensation when he receives 
sRegula Juris 61 in VI0: Quod ob gratiam alicuius conceditur, non est in eius 

dispendium retroquendum,
* Summula., I, 223.
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notice of them from the local superior, even though the Superior 
General has already issued the document of execution of the rescript 
in accordance with Canon 56?” Answer: “Yes, he may refuse to 
accept either indult or dispensation, provided the superiors have no 
grave reason to the contrary; if they have such reasons they shall 
refer the matter to the Sacred Congregation ” (Sacred Congregation of 
Religious, August 1, 1922; A.A.S., XIV, p. 501).

The example here given concerns a religious who asked for a favor 
and indeed obtained it by a rescript- issued in forma commissoria; 
however, he withdrew his consent before the issuance of the decree of 
execution. The rescript is valid (it would be invalid, on the contrary, 
if the Superior had already received previous notice of the revoked 
consent). But since the religious in question refuses to use the favor 
granted, the rescript produces no effect. Consequently, the question 
was answered in the affirmative. If the Superiors have grave reasons 
to the contrary they shall refer the matter to the Sacred Congregation, 
which, in virtue of its Pontifical power, can oblige the religious to 
accept the rescript, or leave religion.

• « « «

CANON 38
Rescripta quibus gratia conceditur sine interiecto executore, effectum 

habent a momento quo datae sunt litterae; cetera a tempore executionis.
Rescripts by which a favor is granted without requiring the ministry 

of an executor take effect from the moment' at which the letters were 
issued; other rescripts take effect from the time of execution.

Time when Rescripts become Effective.
Canonists call the day on which the Prince issues his rescripts the 

“ tempus datae ” (the time of giving the document) or the “ tempus 
expeditae” (the time of sending the document). Rescripts of the 
Sacred Congregations are usually sent on the day following their 
signature; however, in law not the day on which they are sent is 
considered, but rather that on which they are given. The moment at 
which the rescripts are presented to their executor is called the “tempus 
praesentatae ” (the time of presentation), while the “tempus execu
tionis ” (the time of execution) is the time at which the agent executes 
them, usually by attaching his signature to them.

When favors not requiring the ministry of an executor are granted, 
the rescripts become effective at the very moment that they are dated. 
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The matter must concern a favor granted absolutely and directly by 
the Prince, a favor that is completely conceded. Such rescripts then 
take effect not only from the time or from the date of their granting, 
but from the very moment at which they were issued. For example, 
a favor granted by a rescript for a period of three years lasts for three 
years, to be computed from the day indicated in the rescripts. This 
Should be the fixed rule, and what was said in our commentary on the 
preceding Canon should here be called to mind; there can be question 
of rescripts that are granted in forma gratiosa, i.e., without an ex
ecutor, containing some explicit or implicit condition, e.g., the con
dition of acceptance on the part of the grantee. The presence of such 
a condition means then that rescripts given without an executor 
become actually effective not at the moment that they are given, but 
at the moment the condition is fulfilled, in the case at hand, at the 
moment of acceptance.

Canon 38 also states that all other rescripts become effective at the 
time of their execution. Consequently, they take effect not at the 
time of issuance, nor at the time of presentation, as was formerly the 
common teaching. This class of rescripts can embrace rescripts of 
justice requiring an executor, namely, an ecclesiastical judge whose 
duty it is to settle controversies, or rescripts of favor that are granted 
in forma commissoria, i.e., with an executor, even though their ex
ecutors be necessary executors. Prior to the Code this was a disputed 
point, but the meaning of Canon 38 is clear since it makes no dis
tinction whatsoever.

We complete this commentary with two quotations from the old 
law: *

* Cited in the Code’s footnote to Canon 38.

(a) In c. 7,111, 4 in VI0, Pope Boniface VIII states: “We declare 
that in the matter of attaining a prebend relative to the order of its 
provision, he on whom the Apostolic See has conferred a canonry in a 
certain Church, even though he has not yet been received into it, 
should be preferred to all those on whom in the same church a similar 
though later favor was conferred, notwithstanding the fact that they 
had presented their documents and had been received into the same 
before him.”

(b) The Sacred Congregation of Bishops and Regulars (in the causa 
Amalphitana, 15 Julii 1740) states that a granted favor immediately 
confers on the petitioner an acquired right, which does not cease with
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the death of the person who issued the rescript, unless to it was 
appended the clause “during our pleasure” (ad beneplacitum nostrum).

♦ * * *
CANON 39

Conditiones in rescriptis tunc tantum essentiales pro eorundem validi
tate censentur, cum per particulas si, dummodo, vel aliam eiusdem 
significationis exprimuntur.

Conditions demanded in the rescripts are essential for their validity 
only when they are expressed by the particles “if”, “provided” (si, 
dummodo), or any other particle of the same signification.

The following ten Canons treat of the requisites of rescripts for 
validity. Canon 39 legislates with respect to conditional clauses 
appended to rescripts. It tells us how to distinguish essential from 
accidental conditions. A condition is essential if because of its non- 
fulfilment or non-observance the value of the rescript is voided; 
accidental, if the rescript remains valid though this condition was not 
fulfilled or observed; however, the act performed in virtue of the 
rescript is rendered unlawful (e.g., “ that scandal be removed/’ “ that 
a salutary penance be imposed ”). Accidental conditions are regarded 
as containing precepts, monitions, instructions, etc., and are usually 
expressed in the indicative, subjunctive, and imperative moods, namely, 
they are conditions in the nature of instructions and contain those 
things which the law requires should be enjoined, or they indicate 
the manner of execution.

Canon 39 rules that conditions in rescripts are essential to their 
validity only when they are expressed by the particles si, dummodo, 
or some other particle of the same signification, whereas, before 
the Code, canonists held that all clauses or conditions expressed by 
the ablative absolute were essential conditions. Since the Code, how
ever, it is possible that certain essential requisites be expressed in 
another way besides the ablative absolute, as when the following 
clauses are appended: “salvo jure alterius”, or “sine prejudicio alieno”; 
but here, as is evident, there is question of that solemn rule of law 
or legal principle “ de jure alieno non tollendo ”? Similarly canonists 
generally admit that clauses restricting the use of faculties, e.g., “ in 
foro conscientiae tantum,” “ in ipso actu confessionis,” are essential 
conditions. The text and tenor then of the rescript will show

i Cf. Canons 4 and 46.
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whether or not the fulfilment of the attached conditions is required
for their validity. For example, when the rescript contains the clause 
“ adamussim et omnino absolute, etc. servandis,” the legislator meant 
to give a norm to be followed in attaching conditions to a rescript.

It is understood that this Canon, like all others of the Code, con
cerns the future, notwithstanding what was decreed in the matter of
rescripts granted prior to May 18, 1918.2

At times the qualification u with

Practical Decisions of Cases the required approbation of the 
local Ordinary ” is found in the
“ pagella ” of faculties obtained 

either from the Holy See or from some religious Order to bless certain 
articles and attach indulgences to the same. It was asked: Is this 
approbation required for validity or merely for licitness? Answer: 
Such approbation or consent, in the opinion of some authors, is required 
only for liceity. However, it should rather be said that the consent
of the Ordinary is presumed and that this presumed consent is 
sufficient, unless it is otherwise expressly stated.

In point of fact this reply is in conformity with the Instruction given 
by the Sacred Congregation of Indulgences on June 14, 1901, entitled 
“ Clericorum Regularium infirmis ministrantium.”

Whenever the clause “ with the consent of the local Ordinary ” is 
attached to rescripts of the Sacred Congregation of Indulgences or 
Apostolic Briefs granting faculties to bless beads, rosaries, crucifixes, 
small statues and medals and to impart to the same the Apostolic and 
the Brigittine Indulgence an explanation of its meaning can be had 
from the following answers to certain questions submitted to the Con
gregation: 1. Should such consent be regarded as so necessary that 
without it the indulgences are absolutely invalid? If this question is 
answered in the affirmative, it is further asked: II. From what Ordi
nary should this consent be sought? III. If the person using this 
faculty is living in Rome, where the faculty to bless cannot be used, 
is the consent of the Cardinal Vicar of Rome or of the Vicegerent 
sufficient, or should the consent be obtained from an Ordinary living 
outside Rome, and if so from what Ordinary?

2 Cf. Barbosa, Tractatus de Clausulis Usu Frequentioribus in opere Tractatus 
Varii; Ferraris, Prompta Bibliotheca Canonica, under the word clausula. Cappello 
cites the various clauses that are wont to be attached to rescripts for matrimonial 
dispensations granted by the Sacred Congregations of the Sacraments, the Holy 
Office and the Sacred Penintentiary. Cf. Capello, De Sacramentis, Vol. Ill, nn. 
285-287, also De Matrimonio.
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The reply of the Cardinals was: “ Let an Instruction be given.”
The Instruction reads as follows:

1. It is fitting that he who desires to obtain the faculty to bless 
beads, crosses, rosaries, medals, etc., and to attach to the same the 
Apostolic and Brigittine Indulgences should present his petition with 
a letter of recommendation from his own Ordinary, if he belongs to 
the diocesan clergy, or from the Superior of his Order or Institute 
approved by the Holy See, if he is a religious.

2. For the valid exercise of this faculty it is required that the priest 
be approved for the hearing of confessions, at least for the hearing of 
the confessions of men.

3. For its licit exercise the consent of the local Ordinary of the 
place in which the petitioner wishes to use the faculty is required, 
without prejudice to the decree regarding exempt religious issued by 
this Congregation on June 8, 1888. Further it is desirable that this 
consent be express consent; however, tacit or implied consent will 
suffice, and in some particular case a prudently presumed consent will 
even suffice, when it is practically impossible to have any other.

The answer to questions II and III is contained in reply I.
This reply was approved by His Holiness, Pope Leo XIII, on June 

14, 1901.
» * * *

CANON 40
In omnibus rescriptis subintelligenda est, etsi non expressa, conditio: 

Si preces veritate nitantur, salvo praescripto can. 45, 1054.
All rescripts are considered as given upon the condition, “ provided 

the petition is founded on truth” (si preces veritate nitantur), with 
the exceptions given in Canons 4$ and 1054-

The condition “ if the petition is founded on truth ” is an essential 
condition implied in every rescript, and the petition is based on truth 
when what is true is not withheld, and what is false is not set forth.

A rescript is termed surreptitious (Lat. sub and repere—to creep 
under: in a negative way the truth is not stated), when the truth was 
concealed; and obreptitious (Lat. ob and repere—to creep over: in a 
positive manner the true facts are not made known, because the 
contrary, is stated), when something false is expressed.

The essential condition, “ if the petition is founded on truth,” should 
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be understood, even though not expressed by the conditional clause, 
“ if the statements are true,” or by any other similar clause. The 
reason is that the Prince in virtue of his rescript establishes a right 
either against the existing law or outside the same (rescripts of favor), 
or he defines a controverted right or reinstates an injured party (re- 
scripts of justice). In order to proceed reasonably when granting a 
favor or defining some matter, the Superior must be actuated by a 
proportionate cause, namely, one that really exists. The same prin
ciple obtained in the Roman law, as is evident from L. 7 Cod. I, 23, 
referred to in our introduction to this Title.

. The old law, cited in the Code’s footnote, ordained that rescripts 
obtained through subreption, or a false petition, are valueless.

(a) C. 16, C, XXV, q. 2, “ We reply to a certain person who asserts 
that he has before him Our sacred Mandates, that he should know 
what the most clement Prince has by general law established, namely, 
that those sacred things granted at the instance of any petitioner pre
vail and are effective which are in accordance with right reason and 
the law; but that those which are obtained perhaps by subreption, or 
by a false petition are of no benefit to the petitioners.” Gratian com
ments on these words of Ivo in the following manner: “ The condition 
x si preces veritate nitantur/ should be expressed in all Rescripts, be 
they Adnotations or Pragmatic Sanctions, for a petitioner who is 
guilty of falsehood is to be denied what he asked for.” In support 
of this statement he quotes numerous fragments from the Roman law.

(b) Pope Alexander III (1159-1181) writes to the Archbishop of 
Canterbury that in Apostolic Rescripts the condition, “si preces veri
tate nitantur,” should be understood when not expressed (c. 2, X. I, 3).

(c) Similarly the Council of Trent, Sess. XXII de ref. c. 5, in 
reference to dispensations, decreed: “Dispensations, by whatsoever 
authority they are to be granted, if they are to be consigned out of 
the Roman Curia, shall be consigned to the Ordinaries of those who 
shall have obtained them. And as to those dispensations which shall 
be granted as graces, they shall not have effect until the said Ordi
naries, as delegates of the Apostolic See, shall have first ascertained, 
summarily only and extra-judicially, that the terms of the petition 
do not labor under the defect of subreption or obreption.”

The Code, however, mentions two cases when the non-observance 
of the condition, “ si preces veritate nitantur,” does not render the 
rescript invalid. Canon 45 decrees that rescripts issued with the 
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clause motu proprio are valid, even though certain truths or facts 
which should otherwise have been stated are suppressed, but that they 
are invalid if the only motivating reason or principal cause alleged in 
the petition is false. The only exception to this rule, says Canon 45, 
are dispensations from matrimonial impediments of minor degree, 
since Canon 1054 rules that a dispensation from an impediment of 
minor degree is not invalidated either by a positive lie or when the 
truth is suppressed, even though the only motivating reason of the 
petition is false. Canon 1042 enumerates as follows the impediments 
of minor degree: Consanguinity in the third degree of the collateral 
line; Affinity in the second degree of the collateral line; Public Honesty 
in the second degree;1 Spiritual Relationship i.e., contracted in baptism 
by the baptized person with the minister "of baptism and the sponsors, 
which alone invalidates marriage (Canon 1079); and the Crime of 
adultery with promise of marriage or attempted marriage, even by a 
merely civil marriage (Canon 1075).

This is a restatement of the legislation enacted by Pope Pius X in 
his Apostolic Constitution Sapienti Consilio:

“ Dispensations from minor impediments shall all be granted for 
reasonable causes approved by the Holy See . . . and so will not be 
open to question on the ground either of obreption or subreption.” By 
this ruling Pope Pius X slightly mitigated the old law, and he assigned 
the juridic motive for this action: for reasonable causes approved by 
the Holy See. This made the execution of such rescripts more 
expeditious.

* » * *

CANON 41
In rescriptis quorum nullus est executor, preces veritate nitantur 

oportet tempore quo rescriptum datum est; in ceteris tempore exsecu
tionis.

In rescripts in which no executor is required, the petition must be 
true at the time when the rescript is issued; in all others at the time 
of execution.

The present Canon, a parallel of Canon 38, determines the time at 
which the petition must be true.

Canon 41 speaks first of rescripts of favor granted in forma gratiosa, 
and declares that their petition must be true when the rescript is

iCf. Canon 1078; also A.A.S., 1929, p. 170. 
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issued. In other words, the petition must be based on truth when the 
rescript is signed. For at that moment the petitioner’s request is 
granted. He then obtains an acquired right and the rescript becomes 
effective. In the matter of other rescripts the same Canon rules that 
the petition must be true at the time of their execution. Prior to 
their execution nothing is accorded the petitioner, and consequently, 
the lack of truthfulness in petitions before the execution of the 
rescript is not invalidating. By the term “ in other rescripts ” are 
meant rescripts of favor granted in forma commissoria and rescripts 
of justice.

For when a rescript is consigned for execution the essential condition, 
“ si vera sunt exposita,” is always expressed or implied, whereby the 
executor is enjoined to see whether or not the petition is true, and this 
he must do when the rescript is executed, namely, at the time of the 
execution. Thus, when a petition for a matrimonial dispensation 
alleges the legitimation of the offspring as a reason and this reason is 
non-existent at the time of the presentation but later does exist, 
namely, the child was conceived before the time of the execution of 
the rescript (which was consigned to the Ordinary for execution), the 
rescript is valid. However, if the reason which had really existed 
ceases to exist before the execution of the rescript through the death 
of the child, the rescript is no longer valid; but it is valid if the child 
died after the execution of the rescript, even as soon as the rescript 
had been executed, but not in case the favor had been granted on 
condition that the alleged reason perdure.

The present Canon becomes better understood with a reading of 
Canon 52 wherein fraud and deceit are considered. If the execution 
of the rescript was delayed because the petition was known to be 
false from the beginning and by fraud and deceit the rescript was kept 
from being presented to the executor, there is fraud, and fraud and 
deceit must not prove an advantage to anyone, as is stated in c. 15, 
X, I, 3; otherwise in such cases it would be permissible to chance the 
securing of a rescript, which is wrong, for it is contrary to the very 
law of nature. However, since we are dealing with unfavorable 
matters, the rescript should not be called null, as its invalidity is not 
evident from the Canons in question (the required truth is really had 
at the time of the execution), but rather capable of being declared 
null by the grantor as a penalty for the fraud or deceit, since a 
deceitful petitioner merits no favor.
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Wherefore, there is no contradiction between Canon 41 and Canon 
52, the latter of which in this respect determines and completes the 
meaning of the former, since in both Canons the absence of fraud is 
required.

Legislation on this point was not entirely clear under Decretal Law. 
However, the first section of Chapter 9 de rescriptis, I, 3 in VI°, cited 
in the footnote, throws some light on the question: “ If you were not 
of a suitable age for obtaining a benefice with the care of souls at 
the time when We ordered that you be given a benefice with or without 
the care of souls, that document cannot authorize the giving of a 
benefice with the care of souls to you now that you are of lawful age, 
since at the time of its issuance you were as yet not qualified.” Re
lative to the old law the reader may also consult D’Annibale, I, 239.

♦ * » «-

CANON 42
§ 1. Reticentia veri, seu subreptio, in precibus non obstat quominus 

rescriptum vim habeat ratumque sit, dummodo expressa fuerint quae de 
stylo Curiae sunt ad validitatem exprimenda.

§ 2. Nec obstat expositio falsi, seu obreptio, dummodo vel unica 
causa proposita vel ex pluribus propositis una saltem motiva vera sit.

§ 3. Vitium obreptionis vel subreptionis in una tantum parte rescripti 
aliam non infirmat, si una simul plures gratiae per rescriptum con
cedantur.

§ 1. The concealment of truth (subreptio) does not invalidate the 
rescript provided those particulars are expressed in the petition which 
are demanded for validity by the stylus Curiae.

§ 2. Nor is a rescript invalidated by the statement of a falsehood 
(obreptio), provided the one motivating reason is true, or at least one 
of the several motivating reasons alleged is true.

§ 3. Either defect, obreptio or subreptio, occurring in one part only 
does not invalidate another part of the rescript, if several favors are 
granted by one and the same rescript.

Canon 42 completes the legislation stated in the two Canons pre
ceding, namely, it determines with regard to the truth of the petition 
the meaning and extent of the force of this essential condition. Certain 
changes are also decreed.

1. Numerous enactments were made by the old law, cited in the 
Code’s footnote to paragraphs 1 and 2 of the present Canon, with 
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reference to the concealment of the truth (subreptio) and the state
ment of falsehood (obreptio) in the matter of rescripts. A general 
principle is given in c. 2, X de rescriptis, I, 3: “ In Apostolic rescripts 
the condition ‘si preces veritate nitantur1 is understood.” Many of 
the references given on rescripts of favor regard the conferring of 
benefices, and they are declared null because certain facts had been 
concealed, or false statements had been made. For example: “ If a 
person lacking a hand was promoted to the office of abbot and at his 
promotion fraudulently concealed that fact, he should be removed 
from office ” (c. 6, X de corpore vitiatis promovendis vel non, I, 20). 
Other citations concerning rescripts of justice refer to trials, appeals, 
absolution from censures, etc.; for example: “If it is evident to the 
Ordinary that one who was absolved by the Pope had suppressed the 
real reason of his excommunication, he must send him back to the 
Pope ” (c. 5, X de officio judicis ordinarii, I, 31).

In the Acts and Decrees of the Council of Trent we read the follow
ing concerning rescripts pertaining to absolution from crime or the 
remission of a punishment:

“ And because it sometimes happens, that under false pleas, which 
notwithstanding seem probable enough, certain persons fraudulently 
obtain graces, whereby the punishments inflicted on them by the just 
severity of their bishops are either wholly remitted or are mitigated; 
and whereas it is a thing not to be borne that a lie, which is so dis
pleasing to God, should not only itself go unpunished, but even obtain 
for him that tells it the pardon of another crime; the Synod hath for 
this cause ordained and decreed as follows: that a bishop, resident 
in his own Church, shall of himself, as a delegate of the Apostolic See, 
take cognizance, even summarily, of the subreption or obreption of 
any grace, obtained under false pretences, for the absolution of any 
public crime or delinquency into which he himself had instituted an 
inquiry; or for the remission of a punishment to which he has himself 
condemned the criminal; and he shall not admit the said grace, after 
it shall have been lawfully ascertained that it was obtained by the 
statement of what is false, or by the suppression of the truth

All that has been said above concerning the old law is to be under
stood as giving in general terms the reason or the spirit of its legisla
tion. However, we now pass on to a consideration of the tenor of this 
law as it is set forth paragraph by paragraph in the present Canon.

i Seas. XIII, cap. 5, de ref.
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Paragraph 1 decrees that the concealment of the truth does.not 
affect the validity of the rescript. Accordingly, it is considered valid, 
that is, it is recognized as valid even in the external forum, and even 
though the subreption be proved. This is the rule, provided, however, 
that those particulars required by the style of the Curia for validity 
were expressed in the petition. Here is meant the style of the Roman 
Curia, which alone establishes law. The style of the Roman Curia 
it determined by the individual Sacred Dicasteries, and it can vary 
with the department and with the specific matter involved. Canons 
43, 45, 46, 47 and 48 specify what must be mentioned in all rescripts 
according to the style of the Roman Curia.2

Paragraph 2 rules that a rescript is not invalidated by the, addition 
of untrue reasons (obreption), provided the sole reason, or at least one 
of the several reasons stated, is true. This means that the cause or 
the reason for seeking the rescript must be true if it is the only reason 
given, and that when several reasons are alleged at least one moti
vating reason must be true. A motivating cause or principal final 
reason is the one which moves the superior to bestow the favor; an 
impelling or secondary cause is one that is not necessary to move the 
superior conferring the favor, but it merely helps to make the granting 
of the favor easier. When only impelling causes are alleged, obrep
tion found only in one cause can invalidate the rescript, since all the 
impelling causes must simultaneously unite to form a motivating cause. 
Accordingly, the sole reason alleged, or the one motivating cause must 
be true. Falsehood with regard to a circumstance that need not be 
mentioned for validity does not invalidate the rescript. The Superior 
decides whether the causes alleged are motivating or impelling. In 
this matter he is to be guided by the practice and the style of the 
Roman Curia.

The reason of the legislation contained in the two preceding para
graphs is evident. The Superior who grants a petition must do so and 
intends to do so in accordance with reason, and in no respect from 
ignorance or error, or what is worse, deceived by malice and fraud. 
He clearly states his mind in the matter, namely, that he considers 
one motivating cause in a petition sufficient for granting a favor. It 
is understood that in doing so it is not his intention to occasion in the 
other causes an allegation of a falsehood along with the truth; but it 
seems rather that he is urging truthfulness, pure and simple, in peti

2 Cf. our Introduction.
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tions and a disregard of other motives which frequently prove use
lessly abundant and waste time.

Paragraph 3 rules that if the suppression of the truth or the state
ment of falsehood is found in one part only of the petition, this defect 
does not invalidate another part of the rescript, if several favors are 
granted by one and the same rescript. The legislator has safeguarded 
the validity of rescripts as far as he was reasonably able; hence he 
decreed that a vitiated part of a rescript does not invalidate another 
part. The Roman law had adopted a like principle: “ Superfluities 
(things which abound) do not vitiate rescripts,”3 and the principle 
of the Regulae juris was: “ The useful is not vitiated by the useless.”4 
These principles are in some fashion applicable to the prescription of 
this third paragraph of Canon 42, though in the old law 5 the rule was 
that subreption and obreption occurring in the petition through the 
malice of the petitioners and affecting but one part of the rescript, 
invalidated all the others. Such was not the case in subreption or 
obreption caused by the ignorance of the petitioner.

In this connection the following observations are pertinent. In 
reference to subreption and obreption (Canon 42) and the statement of 
truth generally (Canon 40), a distinction was made between subreption 
and obreption which resulted from malice, or from ignorance. This 
distinction derives from the time of Pope Innocent III, who by this 
means sought to end all vexed questions in matters of this kind. 
Deceit, that is, fraud and malice, the intent to deceive, always rendered 
invalid a rescript, if it occurred in something regarded as substantial, 
even though the Pope had granted the rescript with knowledge of all 
the circumstances of the case. However, ignorance vitiated the 
rescript if found in the motivating causes, but not so if in the impelling 
causes.0

Today the Code in the Canons cited above does not distinguish 
between good and bad faith, between deceit and ignorance, or error. 
Consequently, though the petitioner purposely and in bad faith omitted 
something that should have been stated, yet not required by the style 
of the Curia, or alleged a falsehood, provided there was at least one 
true motivating cause in the petition, the rescripts are valid. How-

8 D. L. 17, fr. 94.
4R. J. 37, in VI0: Utile non debet per inutile vitiari.
3 c. Super litteris 20, X, I, 3.
o Cf. Santi, lib. I, tit. iii, n. 11; Sebastianelli, De Personis, n. 71. 
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ever, there still exist cases, specifically mentioned by the Code, in 
which ignorance is not invalidating, while on the contrary deceit is. 
Consult Canon 991, § 1, relative to a petition for a dispensation from 
several irregularities or impediments. A general dispensation will not 
be valid if any irregularity or impediment is omitted in bad faith. 
In this same connection Canon 2249, § 1 declares that a person under 
several censures may be absolved from one, while the others remain; 
that the petitioner for absolution must state all the cases from which 
he seeks absolution, for otherwise the absolution is valid only for the 
case mentioned. It adds, however, that if the absolution is general, 
though the petition referred to one particular case only, it is valid 
also for those cases concealed in good faith, excepting censures reserved 
to the Holy See specialissimo modo; and that even a general absolution 
is of no effect for censures concealed in bad faith.

However, as is sufficiently clear, it appears that in the Canons men
tioned no real exception is involved, but rather that the favor is not 
granted, because no petition was presented for the case concealed in 
bad faith. Hence there is no question of a false application being 
presented, but of no petition being offered for the case or cases 
suppressed.

2. It should be noted also that the invalidity of rescripts obtained 
fraudulently is decreed by the Code itself. Nor is it necessary to 
await an exception or objection on the part of a third party, for the 
Code states clearly that such rescripts are void, and not that they are 
voidable. However, before the Code, the law did not regard as null 
rescripts of justice or at least those rescripts of justice in which the 
defect was due to ignorance alone. Nevertheless, they were possible 
of invalidation by virtue of an exception.1

3. Lastly it should be borne in mind that Canon 2361 legislates for 
the punishment of grave deceit. This Canon decrees that any person 
fraudulently or deceitfully withholding the truth or stating a falsehood 
in petitions for rescripts of the Holy See or of a local Ordinary may 
be punished by his Ordinary in proportion to the gravity of guilt, 
without prejudice to the legislation of Canons 45 and 1054.

7 Cf. Sebastianelli, De Personis, n. 27; Wernz, I, 153.
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CANON/ 43

Gratia ab una Sacra Congregatione vel Officio Romanae Curiae 
denegata, invalide ab alia Sacra Congregatione vel Officio aut a loci 
Ordinario, etsi potestatem habente, conceditur sine assensu Sacrae 
Congregationis vel Officii quocum vel quibuscum agi coeptum fuit, salvo 
iure S. Poenitentiariae pro foro interno.

A favor refused by any Roman Congregation or Office cannot be 
validly obtained from another Sacred Congregation or Office or from 
the local Ordinary, though they ordinarily have the power to grant the 
favor, unless the Congregation or Offi.ce from which the favor was 
first asked gives its consent, without hoioever violating the right of 
the Sacred Penitentiary to grant favors in the internal forum.

Canon 43 states what must be mentioned, according to the style of 
the Roman Curia, for the validity of every rescript.

Canon 43 also declares that this procedure required for the validity 
of every rescript by the style of the Roman Curia does not take away 
the right of the Sacred Penitentiary to bestow favors in the internal 
forum. This was the rule under the old law given by Pope Innocent 
XII in his Constitution Vt occurratur, bearing the date of June 4, 
1692, which decreed that if any Congregation had denied a petition in 
matters pertaining to a favor or to justice, the petitioner under pain 
of nullity was forbidden to present it anew to another Congregation.1

i Cf. Maschat, II, 168.

The present Canon concerns itself with rescripts, of favor, which 
alone can be refused, and not with rescripts of justice, which are never 
refused. It declares invalid a favor granted, in the circumstances 
mentioned, by another Sacred Congregation or Office, or by the local 
Ordinary. This rule, however, does not apply to rescripts accorded 
by the Roman Pontiff. The Roman Pontiff is the absolute superior. 
One can freely, directly, and at all times have recourse to the Pope. 
However it is regarded as improper to have recourse to the person of 
the Roman Pontiff for a favor which had previously been refused by 
a Roman Congregation or Office, without mentioning this refusal. It 
is not the practice of the Pope to grant directly what he has empowered 
the Sacred Congregations to.concede. In such cases the Roman Pontiff 
usually instructs the petitioner to apply to the Sacred Congregations. 
If the Pope, however, were the first to deny the favor, recourse to the i
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Holy See would be invalid, for though the refusal of a favor by a 
higher superior does not take away or suspend a subordinate juris
diction, it nevertheless would be absurd for an inferior to grant what 
the absolute superior had refused.2

Similarly, there is no law forbidding a person to have recourse to 
the Holy See without stating that the favor had been denied by the 
Ordinary. For the jurisdiction of the Superior remains ever intact. 
Doubtless this can be a source of inconvenience, but the Holy See’s 
practice, of requiring that a letter of recommendation from the Ordi
nary accompany the petition, or at least that the Ordinary inform the 
Holy See as to the merits of the petitioners, and further, its custom 
of referring the matter to the Ordinary with the reply: “ Let the 
petitioner have recourse to the Ordinary,” when it is known that the 
Ordinary possesses the power to grant the favor, offer a way out of 
the difficulty. Ordinaries are wont to obtain from the various Sacred 
Congregations extraordinary habitual faculties, which are as a general 
rule granted for a period of five years and hence are termed “ Facul
tates Quinquennales ”.3 Though Ordinaries possess such faculties, 
they may not use them in the cases mentioned in Canon 43. The 
reason for this is given in the old law, cited in the footnote: “ When 
anything is forbidden a person by one way, he ought not to be allowed 
it by another.”4

The present Canon states that its legislation does not deprive the 
Sacred Penitentiary of its right to grant favors in the internal forum. 
The Sacred Penitentiary exercises jurisdiction in the internal forum 
and can validly grant favors in that forum, even though it knows or 
does not know that the favors had previously been refused in the 
external forum. For in the internal forum special reasons not to be 
revealed in the external forum warrant the grant; and furthermore a

2 Pertinent legislation on this point is found in Canons 204 and 1048. Canon 
204 decrees that if a petitioner applies to a higher superior, passing over a sub
ordinate, this does not thereby suspend the subordinate’s so-called voluntary juris
diction, whether ordinary or delegated. The same Canon forbids the subordinate 
to interfere in such cases, except for a grave and urgent reason, and if he does 
interfere the Canon orders that he immediately notify the superior of his action. 
Canon 1048 rules that when a petition for a dispensation has been forwarded to 
the Holy See, the local Ordinaries are forbidden to use any faculties they may 
possess regarding the case; they may use such faculties only for a serious and 
urgent reason, as stated in Canon 204. Cf. also D’Annibale, o. c.t I, 2i2>6.

8 Cf. Commentary on Canon 66.
<R. J. 84 in VP: Quum quid una via prohibetur alicui, ad id alia non debet 

admitti.
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dispensation accorded in the internal forum is not directly effective in 
the other forum.

When, on the contrary, a favor has been refused by the Sacred 
Penitentiary, no other Congregation or Office may later grant a favor 
regarding the same matter in the external forum (e.g., by dispensing 
from occult irregularities or matrimonial impediments, by absolving 
from censures, etc.) In such cases, then, the ruling of the present 
Canon applies. For it is possible that the grant was refused for 
reasons that cannot be made known in the external forum, and we 
know that what is valid for the external forum is, as a general rule, 
valid also for the internal forum, but not vice versa. In such cases, 
then, a dispensation granted by one of the Sacred Congregations would 
be applicable for the internal forum, where the favor had been 
refused by the Sacred Penitentiary. But this ought not to be.

Relative to the validity of dispensations granted in the internal 
forum with respect to the external forum, it is pertinent here to call to 
mind the legislation of Canon 1047. This Canon rules that, unless the 
rescript of the Sacred Pententiary contains other instructions, the 
dispensation accorded for the internal non-sacramental forum from an 
occult impediment is to be recorded in the secret archives of the Curia 
(Canon 379), and that another dispensation in the external forum is 
not necessary, even though the impediment later becomes public. It 
further rules that if the dispensation was given for the internal sacra
mental forum only, a new dispensation is necessary when the impedi
ment becomes public.

««•«-*

CANON 44

§ 1. Nemo gratiam a proprio Ordinario denegatam ab alio Ordihario 
petat, nulla facta denegationis mentione; facta autem mentione, Ordi
narius gratiam ne concedat, nisi habitis a priore Ordinario denegationis 
rationibus.

§ 2. Gratia a Vicario Generali denegata et postea, nulla facta huius 
denegationis mentione, ab Episcopo impetrata, invalida est; gratia 
autem ab Episcopo denegata nequit valide, etiam facta denegationis 
mentione, a Vicario Generali, non consentiente Episcopo, impetrari.

§ 1. No one shall ask another Ordinary for a favor refused by his 
own Ordinary without making known the refusal; if the refusal is 
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made known, the second Ordinary shall not grant the favor until he 
has been informed by the first Ordinary of the reasons for the refusal.

§2. A favor refused by the Vicar General cannot afterwards be 
validly obtained from the Bishop if the refusal is not made known; 
a favor refused by the Bishop cannot be validly granted by the Vicar 
General without the Bishop’s consent, even though the refusal is made 
known.

The present Canon with some restrictions extends to rescripts granted 
by Ordinaries the prescription of Canon 43. The same reason holds 
here as there, namely, “ When anything is forbidden a person by one 
way, he ought not to be allowed it by another ”.x

Canon 198, § 1 specifies those persons who are meant in law by the 
term “ Ordinary ”. This term must be understood with the extensive 
interpretation there given it. Legates of the Holy See also come 
under this rule, since they have the power to bestow favors, and in this 
matter must be considered as in the same status as Ordinaries. The 
legislation of the present Canon is not concerned with other Superiors, 
e.g., the Superiors of non-exempt religious institutes; however, it can 
be applied to them as a norm of action. The following are the cases 
which usually occur: A person can have two or more proper Ordinaries, 
either because he has acquired two domiciles, e.g., one necessary and 
the other obtained by his own choice (cf. Canon 93), or because he 
has a domicile and a quasi-domicile; or it can happen that two persons 
belonging to two dioceses ask for a dispensation from matrimonial 
impediments; or a religious first petitions his own Ordinary and later 
the local Ordinary.

Given then this plurality of Ordinaries, the Canon now under con
sideration decrees that no one shall ask another Ordinary for a favor 
refused by his own Ordinary without informing the second Ordinary 
of this refusal. The Canon says: no one; hence it refers to all persons 
of whatever rank, dignity, or office, including even religious of an 
exempt clerical institute. This paragraph says nothing of invalidation 
and nullification of a favor obtained in violation of its legislation; con
sequently, according to the rule of Canon 11, this is not an invalidating 
but rather a mere preceptive law. Accordingly, if a rescript is 
obtained contrary to this ruling it will be illicit, but not invalid.

The Canon further decrees that if the petitioner informs the second 
Ordinary of the refusal, the latter shall not bestow the favor until he

i R. J. 84 in VT°, cited in the Code ’a footnote to Cnnon 44. 
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has been informed by the first Ordinary of the reasons for the refusal. 
This means that the second Ordinary on receiving information of the 
refusal must request or in some manner ascertain the reasons for the 
refusal. However, the first Ordinary is not always bound to make 
known these reasons; consequently, the two Ordinaries concerned must 
expedite such matters with due regard for the reverence each owes the 
other and with prudence. However, whenever a petitioner is refused 
a favor by another Ordinary, he may have recourse to his own 
Ordinary.

The second paragraph of Canon 44 considers the case of a Bishop 
and his Vicar General. (Hence the term “ Ordinarius ” is not used . 
here.) According to Canon 366, § 1, the Vicar General assists the 
Bishop in the government of the diocese and enjoys ordinary juris
diction in the entire diocese. His jurisdiction is ordinary and vicari
ous, for ordinary jurisdiction, which is that power of rule attached to 
an office by law, may be either proper or vicarious (Canon 197, § 2).2 * * * * *

2 Jurisdiction is termed proper when the office is a principal office, such as a
bishopric, and is exercised in one’s own name; vicarious, when the office is accessory,
such as a vicariate general, and is exercised in the name of another.

8 Canon 197, § 2 now settles an old controversy regarding the nature of the power
of the Vicar General. Regula Juris 72 reads: Qui facit per alium, est perinde, ac
si faciat per se ipsum.

The acts of the Vicar General are regarded as the acts of the Bishop, 
according to Regula Juris 72 in VI: “ The acts of the intermediary are 
the acts of the principal” (that is, the Bishop).8 The Bishop forms 
one tribunal with his Vicar General. Canon 368 § 1 states that the 
Vicar General has, by virtue of his office, jurisdiction over the entire 
diocese in spiritual and temporal matters to the extent of the Bishop’s 
ordinary jurisdiction, except in those matters which the Bishop has 
reserved to himself, or which by law require a special mandate from 
the Bishop; unless it is explicitly stated otherwise, the Vicar General 
can execute the rescripts of the Holy See which are sent to the Bishop 
or to his predecessor in the diocese, and in general he has the faculties 
which are habitually accorded the local Ordinary by the Holy See, 
according to Canon 66.

Wherefore the Code has ordained that he who has been refused a 
favor by the Vicar General may indeed have recourse to the Bishop, 
but this refusal must be mentioned, otherwise the rescript is invalid. 
This is the law in the matter. For, though the Bishop can personally 
grant a favor previously refused by his Vicar General, the law never
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theless presumes that the Bishop has no intention of granting a favor 
in such a case in order to preserve the unity of the one and common 
tribunal which he and his Vicar General constitute. The Bishop and 
the Vicar General form one tribunal, and not two.

However, if the Bishop was the first to deny the favor, the Vicar 
General cannot validly grant it, even though the refusal of the Bishop 
is made known to the Vicar General, and the Bishop is still unwilling 
to grant the favor. The law deprives the Vicar General of such power, 
for the same evident reason that the Bishop and he form one tribunal, 
not two in any respect. By way of illustrating this point we have 
only to remember that Canon 369, § 2 ordains that the Vicar General 
must take care not to use his powers contrary to the good pleasure of 
the Bishop, Canon 44, § 2 remaining in full force.

* * * *

i We have explained elsewhere what is meant by a rescript given motu proprio.

CANON 45

Cum rescriptis ad preces alicuius impetratis apponitur clausula: Motu 
proprio, valent quidem ea, si in precibus reticeatur veritas alioquin 
necessario exprimenda, non tamen si falsa causa finalis eaque unica 
proponatur, salvo praescripto can. 1054.

Rescripts given with the clause Motu proprio are valid even though 
certain truths which should otherwise have been stated in the petition 
are suppressed, unless one motivating reason is alleged and it is false, 
Canon 1054 being the only exception to this rule.

The present Canon, previously mentioned in Canon 40, modifies the 
legislation of Canons 40 and 42, by establishing an exception in favor 
of rescripts given motu proprio.1 •

The underlying reason of this regulation is the very nature of such 
rescripts. The Superior, even though he has been petitioned, makes 
the petition his own when he gives a rescript “ Motu Proprio.” He 
grants the favor as though he had not been asked for it. Hence sub
reption, that is, when certain facts which should otherwise have been 
necessarily (required by the style of the Roman Curia) stated are 
suppressed, does not invalidate rescripts given with the clause motu 
proprio. The Superior granted them on his own initiative, out of 
benevolence and generosity and consequently not for the reasons con- i 
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tained perhaps in the petition. This is the regulation set down in 
the first part of the Canon.

It would be quite a different matter if there were obreption. The 
statement of falsehood is something more than concealment of the 
truth, for in the former case the Superior, deceived by the fraud and 
the malice of the petitioner, would grant the favor by mistake. But 
“ there is no consent (acquiescence) in one who makes a mistake,” and 
the Superior never has any intention of granting a favor in this 
manner.2 Consequently, the Canon adds: Unless the final reason, if 
it be the only one, is falsely alleged. Obreption then is invalidating, 
but not every kind of obreption; that only which is determined in 
Canon 42, § 2. The present Canon concludes with the statement that 
the prescription of Canon 1054 remains in force. Canon 1054 treats 
of diriment matrimonial impediments of minor degree, as was ex
plained in our conflmentary on Canon 40.

2 Cf. Schmalzgrueber, t. I, p. I, p. 240.

The same legislation is found in the old law, cited in the Code’s 
footnote: (a) Pope Boniface VIII thus decreed: “ When We by a motu 
proprio rescript confer a grant on any one who is holding a certain 
benefice of which there was no mention, We do not wish on that 
account that this favor, which was granted out of pure generosity on 
Our part, should be regarded as invalid. The contrary is true, if We 
grant that favor because of his petition or the petition of a third party 
presented in his behalf. For then, as the fact that he possesses a 
benefice (however poor) is suppressed in the petition, We are most 
unwilling that this surreptitious, as it were, petition obtain. Where
fore a favor should be regarded as given motu proprio only when this 
is expressly stated in the same ” (C. 23 de praebendis et dignitatibus 
III, 4 in VI°).

(b) Pope Clement V in the Council of Vienne: “When the Roman 
Pontiff confers, by a motu proprio rescript, a benefice on any one 
without his mentioning the benefices held by him, We declare valid 
such conferring of favor, be these benefices, dignities or personalities 
as they may, with or without the care of souls, and in whatever 
number, which he possessed, when the grant was made ” (C. 4 in 
Clem., de praebendis et dignitatibus. III, 2).
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CANON 46
Rescripta etiam Motu proprio concessa personae de iure communi 

inhabili ad consequendam gratiam de qua agitur, itemque edita contra 
aEcuius loci legitimam consuetudinem vel statutum peculiare, vel contra 
ius alteri iam quaesitum, non sustinentur, nisi expressa derogatoria 
clausula rescripto apponatur.

Rescripts, including thos/granted Motu proprio, accorded to persons 
who are by the common law incapable of receiving the favors con
tained therein, as well as rescripts issued contrary to the legitimate 
custom of some plate, or against a particular law, or against the 
acquired rights of a third person, are ineffective, unless an express 
derogatory clause is appended to the rescript.

In the present Canon we find another requisite demanded by the 
usual style of the Roman Curia for the validity of rescripts. This 
Canon mentions other limitations placed upon motu proprio rescripts. 
In this regard three cases are stipulated in which rescripts, even motu 
proprio rescripts, are of no effect, unless a derogatory clause is 
appended to the end that despite these three clauses of circumstances, 
the grantee may enjoy the favors. The reason is that in the cases 
cited in the Canon there is question of a particular affair, namely, 
certain circumstances of persons, places, and things that cannot as a 
rule be known by the legislator, and which are almost presumed to be 
unknown to the Pope, as is stated in the Liber Sextus: “ The Roman 
Pontiff can probably be ignorant of the customs and statutes of 
particular localities and individual persons, since these are factual and 
remain facts ” (c. 1,1, 2 in VI°).

The aforesaid passage from the old law is cited in the footnote to 
the present Canon together with the following:

(a) Pope Alexander III wrote to the Cistercians: “ If, contrary to 
a special grant of the Holy See given to your Order in reference to 
tithes, or any other matter, certain Letters are obtained from the Holy 
See, in which the Cistercian Order is not mentioned, you shall in no 
respect be held to their observance ” (c. 6 de rescriptis X, I, 3). This 
matter concerns a special grant, the acquired rights of third persons, 
for the abrogation of which special and explicit mention is necessary.

(b) Pope Boniface VIII decreed that a general favor does not pre
judice one that is special:
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“ If to enable you to meet your obligations, We should extend by 
Our special grant your competence relative to the income from vacant 
benefices in your diocese from one to five years, notwithstanding any 
custom, privilege or law whatsoever that might hinder the purpose of 
this concession, it is not Our intention in so doing to occasion loss to 
interested parties, in case such revenue be owed them for the erection 
of your church, or for some other item, or owed to a particular person 
by reason of a special law or custom or privilege, unless this is ex
pressly provided for in the concession.”

The present Canon rules that Rescripts, even though granted motu 
proprio are of no effect, if their beneficiaries are by common law made 
incapable of receiving the favor contained therein. This refers to all 
kinds of Rescripts without exception. Strictly speaking, disqualifica
tion in reference to rescripts is not sanated nor removed by the clause 
motu proprio. A person may be absolutely disqualified, i.e., to receive 
any kind of a rescript, according to the rule of Canons 2265, § 2, 2275, 
n. 3, 2283 and 1654, which we saw in the commentary on Canon 36, 
§ 2, or relatively, i.e., disqualified only with regard to obtaining certain 
rescripts, e.g., a cleric is incapable of obtaining several benefices which 
are incompatible. However, not only are two benefices incompatible 
when all their obligations cannot be simultaneously satisfied by the 
same beneficiary in person, but also when either of the two benefices 
suffices for the decent maintenance of the beneficiary (Canon 1439). 
The same is to be said concerning incompatible offices since Canon 156 
rules that no one should be given two incompatible offices—that is, 
offices which cannot be filled simultaneously by the same person; the 
concession of a second office by the Holy See is invalid, unless in the 
petition for such, mention was made of a prior incompatible office, or 
unless a clause is added in the papal rescript dispensing with this 
rule of law in the case; furthermore, in virtue of Canon 188, n. 3, a 
person who accepts and takes possession of a second, office incompatible 
with the first, ipso facto loses the first office.

The Canon speaks of rescripts which grant favors contrary to the 
legitimate custom or particular statute of some place. This clause 
refers not only to rescripts of favor but also rescripts of justice granted 
contrary to the legitimate custom (as defined in Canon 28) of a 
nation, diocese, province or religious order. The general term statute 
includes the laws of a Bishop or of a particular Synod or Council, as 
also Chapter rules established in accordance with the Code. The 
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grantor of the rescripts is regarded as having no knowledge of 
z particular customs and statutes.1

1 Cf. Canons 22 and 23; also c. 1, I, 2. in VT°.
2 Cf. D ’Annibale, I, 237, not. 7.

The Canon next speaks of rescripts which grant favors against the 
acquired right of a third person. This refers to rights obtained by 
indult, as we learned from the passages cited from the old law, by 
privilege, dispensation, favor, agreement, or custom. We have suffi
ciently spoken on this point in our commentary on Canons 4 and 10. 
Hence it will be sufficient here to keep in mind Rule 18 of the Regulae 
Cancellariae “ De non tollendo jus quaesitum.” However, if the party 
possessing the acquired right consents to the granting of a rescript 
against his right, the rescript should be considered valid. For the 
present Canon does not declare that rescripts contrary to the acquired 
rights of others incur absolute invalidity, but rather that they are not 
effective.1 2 In every case it will be necessary to determine whether or 
not there is really question of absolute invalidity.

The Canon concludes with the qualification: Unless a derogatory 
clause is appended to the rescript. Consequently, the insertion of an 
explicit derogatory clause is necessary to counteract the effects of 
personal disqualification, a particular custom or the acquired rights 
of others. The grantor must state in explicit terms that he is removing 
such a right. Only on rare occasions will he interfere with the 
acquired rights of others. However, if the common good requires it, 
he can and should do it, and refer to such rights in his rescript.

CANON 47

Rescripta non fiunt irrita ob errorem in nomine personae cui vel a 
qua conceduntur, aut loci in quo ipsa moratur, aut rei de qua agitur, 
dummodo, iudicio Ordinarii, nulla sit de ipsa persona vel re dubitatio.

Rescripts are not rendered invalid by an error in the name of the 
person to whom or by whom they are issued, nor by a mistake in the 
place of residence of the grantee, or an error concerning the subject 
matter of the rescript, provided that in the judgment of the Ordinary 
there is no doubt as to the identity of the person or the object of the 
favor.
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Under the old law, an error in rescripts, even an error in grammar, 
established a legal presumption against their genuineness. A cele
brated passage of Decretal law is Chapter 11, X, I, 3, which states 
that an error in Latin diction vitiates a Papal rescript: “ From your 
communication, We learn that H. (de Sancto Stephano) presented to 
you what at first sight appeared to be an Apostolic Letter granting him 
absolution. We would have you give no credence to such a document 
since it contains a manifest mistake in construction.”

Pre-Code authors had this to say regarding the intrinsic form of 
rescripts: “ A rescript is considered vitiated if the Pope’s name is 
omitted, or if an erasure is found in its important, that is, dispositive 
part, or if. its seal is defective or broken. Similarly a Pontifical docu
ment is vitiated, if an egregious error in the Latin is found in it, for 
it is unlikely that of the numerous officials of the Roman Curia, 
through whose hands the Papal rescript passed, not one noticed such 
a manifest and serious mistake of Latinity; or, if seen, that it went 
uncorrected ”? The aforesaid defects made rescripts suspect and gave 
them a legal presumption of falsity.1 2 However, if it was evident that, 
despite these defects, the rescript was authentic, then the presumption 
yielded to truth, for this principle was applicable: “ The truth of a 
thing is not destroyed by error in its performance.”

1 Sebastianelli, De Personis, n. 73.
2 Cf. c. 6, X, II, 22.
8 Cf. D ’Annibale, III, 499, not. 4.

Before the Code mistakes of detail in the name of a person or a 
place would not vitiate the rescript, if the error in the name merely 
concerned the quality of the person or the place, but if the error con
cerned the person himself, the place itself, or the affair itself, the 
rescript would be invalid, even though it was evident what was in
tended.3 This doctrine is obsolete, as is clear from the meaning of 
the present Canon.

It should be noted that the old law, cited in the Code’s footnote to 
Canon 47, agrees with the legislation of this Canon. In no uncertain 
terms it speaks of real error, considered absolutely as such, for:

(a) In chapter 34, X, I, 3 the question concerns a rescript that had 
been obtained against a man of a certain diocese, and there it is stated 
that the rescript is not extended to a man of the same name in another 
diocese. This is patent.
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(b) The following case was submitted to the Sacred Penitentiary:  
At times it has happened that in petitions to the Holy See for 
matrimonial dispensations  presented by the Ordinary of the peti
tioner, it was stated that the petitioner belonged to his diocese, 
whereas either by origin or by domicile he was of another diocese. It 
was asked: (1) According to the regulations issued by the S. U. I. on 
February 20, 1888, can the Ordinary of a petitioner who has submitted 
his testimonial letters, validly execute a dispensation when in the 
aforesaid letters it was stated through an error that the petitioner was 
a member of his diocese, whereas in reality he belonged either by 
origin or by domicile to a different diocese? (2) Granted that the 
Ordinary can validly execute such a dispensation, can he do so licitly 
without again having recourse to the Holy See? The Sacred Peni
tentiary on February 6, 1895 gave an affirmative answer to both 
questions, adding that  the error should be corrected when discovered.

4

5

*

* Cf. Collectanea Sacrae Congregationis de Propaganda Fide, n. 1889.
6 Prior to the Constitution Sapienti Consilio the Sacred Penintentiary could grant 

such dispensations in the internal forum for the poor.
« Cap. VI, n. 6. A, A. S., I (1909), p. 73.

The u Normae Peculiares ”6 instructed the officials of the Roman 
Curia as follows: “ They will exercise all care that the written docu
ment be correct in every particular; nor will they submit it for 
signature without having first read it over carefully. Lack of dili
gence in this regard, if repeated, can occasion disciplinary measures, 
including those of a serious nature. When the document is finished, 
they will sign the record with the initials of their name and surname, 
as proof that the work has been done.”

Despite this diligence on the part of the officials of .the Curia, mis
takes are possible, and when they occur in rescripts the rule to be 
followed today is that given in the present Canon. Today a mistake 
in the name means an error in the name or in the surname or in 
additional names (as titles, e.g., the title of pastor instead of canon), 
which identify the person, the place, and the thing about which there 
is question.

The present law gives one norm regarding errors in the names of 
persons, place, or thing occurring in the rescript: namely, the rescript 
is valid, unless in the judgment of the Ordinary, serious doubt exists 
as to the identity of the person or thing. However, with regard to 
the clause “ rei de qua agitur ”, it should be noted that Canon 1052 
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declares that the dispensation from the impediment of consanguinity 
or affinity given for some degree of the impediment is valid, although 
there is an error concerning the degree in the petition or in the con
cession, provided the degree actually existing is inferior. The Canon 
adds that it is likewise valid though another impediment of the same 
species was concealed, provided this is of equal or inferior degree to 
the impediment expressed. Accordingly, if such an impediment is 
later discovered, the validity of the marriage cannot be attacked on 
that account.

Questions regarding errors in rescripts are left to the judgment of 
the Ordinary for decision. Before deciding such matters, he should 
carefully consider all the circumstances in a given case, so as to 
remove all prudent doubt. For then there will exist no valid reason 
for considering the rescript null. The Ordinary here referred to is 
the Ordinary of the person who obtained the rescript or the Ordinary 
of the place where this person is staying/

The principal doubt arising from errors in a rescript is that the 
rescript may be false. Consequently, when this is feared an investi
gation should be made, insofar as the case warrants this. Forgers or 
falsifiers of Papal and Episcopal rescripts and documents incur ecclesi
astical penalties, according to Canons 2360, 2361, 2362/ Canon 2360 
declares that all persons who forge or falsify letters, decrees or rescripts 
of the Apostolic See, or with full knowledge of the forgery make use 
of letters, decrees or rescripts, automatically incur excommunication 
reserved in a special manner to the Apostolic See; clerics who are 
guilty of the above mentioned offense shall in addition be punished 
with other penalties, which may even extend to deprivation of benefice, 
office, dignity and ecclesiastical pension; religious shall be deprived of 
all offices which they hold in the religious organization and of active 
and passive vote, and are liable in addition to other penalties decreed 
by the Constitutions of the respective organization. Canon 2361 
declares that any person who fraudulently or deceitfully withholds the 
truth or states a falsehood in the petition for a rescript addressed to 
the Apostolic See or to a local Ordinary may be punished by his 
Ordinary in proportion to the gravity of his guilt, without prejudice 
to the concession of Canons 45 and 1054.

7 Cf. also Canon 2406 concerning those persons who abuse their ecclesiastical office.
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CANON 48
§ 1. Si contingat ut de una eademque re duo rescripta inter se con

traria impetrentur, peculiare, in iis quae peculiariter exprimuntur, 
praevalet generali.

§ 2. Si sint aeque peculiaria aut generalia, prius tempore praevalet 
posteriori, nisi in altero fiat expressa mentio de priore, aut nisi prior 
impetrator dolo vel notabili negligentia suo rescripto usus non fuerit.

§ 3. Quod si eodem die fuerint concessa nec liqueat uter prior im
petraverit, utrumque irritum est, et, si res feret, rursus ad eum qui 
rescripta dedit, est recurrendum.

§ 1. In case two conflicting rescripts have been obtained in one and 
the same matter, the particular rescript prevails over the general one 
in those things that are expressed as particular.

§2. If both rescripts are alike particular or general, the rescript 
issued first in the order of time prevails over the one issued at a later 
date, unless the second rescript makes express mention of the first, 
or unless the first grantee has not used his rescript on account of guile 
or notable negligence.

§ 3. If the two rescripts were issued on the same day, and it is not 
known which of the rescripts was issued first, both are invalid and, 
if the occasion warrants, recourse must be made again to the grantor.

The present Canon gives rules for deciding the preference to be 
given rescripts that are conflicting, even though they were properly 
drawn up, signed and sealed. .Because of the vast number of matters 
demanding the attention of the officials of the Roman Curia, it is not 
surprising that at times conflicting rescripts are issued, because for 
example, all the circumstances of the case were not duly considered. 
“ Even Homer sometimes nods.” Referring to one of his letters, Pope 
Alexander III in a communication to the Archbishop of Canterbury 
said: “ We do not believe that We wrote precisely in those terms, but 
if We did, it was because We were too much engaged in other 
matters ”? No wonder then if mistakes are made where you have so 
many Offices and officials, as in the Roman Curia.

The Canon considers three typical cases. In paragraph 1 the case 
is: Two conflicting rescripts are issued referring to the same matter, 
namely, they cannot be consigned for execution without their con-

i C. 2, X, de rescriptis, J, 3.
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.Aiding; however, one contains a particular enactment, at least in its 
dispositive part and the other a general enactment. What is the 
rule? A principle of Roman law ordained: “ Throughout the law, the 
species takes from the genus, and that is most particularly regarded 
which refers to the species ”.2 This principle was adopted by Decretal 
Law, cited in the Code’s footnote to Canon 48: (a) Pope Alexander III 
wrote to the Archbishop of Sens: 11A special mandate takes away from 
a general one ” (c. 1, de rescriptis, X, I, 3). (b) Pope Innocent III 
wrote to the Bishop of Ely, in England: “Wherefore this is Our 
answer: Since it is beyond doubt that a special rescript prevails over 
a general one, any jurisdiction ascribed to a general rescript is taken 
away completely by a special rescript (but only in those matters that 
are expressed as special), even though it does not mention the prior 
rescript ” (c. 14, de rescriptis, X, I, 3).

(c) Regula Juris 34 in VI° states the entire doctrine in concise 
terms: “ The species takes from the genus.”8

The present Canon adopts this principle: a particular rescript pre
vails over a general one and’ establishes a right, whether the general 
rescript was or was not granted first. For a special rescript should 
be regarded as an exception to the general rescript.

The second case, considered in paragraph 2, is: Both rescripts are 
equally general or special, but one was issued before the other. Which 
prevails?

The old law on this point, cited in the Code’s footnote, is summarized 
in Regula Juris 54 in VI0: “ He who is before in time is the better in 
right.” 4 Priority in time then gives preference in law, for by it a 
person obtains an acquired right;

The same principle is stated in this second paragraph of Canon 48: 
The rescript issued first in the order of time prevails over the one 
given at a later date. This priority in time must be determined from 
the day of issuance, according to the rule of Canon 38, whenever there 
is question of rescripts issued in forma gratiosa. So far as the others 
are concerned, the day of their execution is not to be considered, as 
the same Canon 38 holds, but likewise the day of issuance, or in other 
words the day upon which the principal grantor gave them; for here 
we are not to consider the time at which the rescripts begin to have 
effect, but rather the time at which they were obtained or conceded.

2 D. L. 17. 80.
8 Generi per speciem derogatur.
*Qui prior est tempore potior est iure.
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The meaning of Canon 48 is rightly in harmony with the teaching 
of canonists before the Code/ and since there is no evidence of a new 
disposition of the law, this teaching should be retained. In other 
words, then, the teaching that should be followed is: If there is 
question of rescripts granted in forma commissoria necessaria, since 
at the time that such a rescript is granted, it gives the beneficiary a 
certain “ quasi jus ad rem ”, that is, a quasi right to obtain a favor 
from the executor, it should not be thought that the grantor takes 
away this right by issuing a later rescript. Hence the priority of such 
rescripts dates from the day on which they were granted. However, 
if the matter concerns rescripts granted in forma commissoria libera 
seu voluntaria, no such right is conferred. At the same time it should 
not be denied that they claim for themselves a kind of priority right. 
Our point is proved by Canon 206, which rules that if several persons 
have been delegated for the same affair successively, the first delegate 
in the order of time must transact the affair unless the later rescript 
of delegation given to another person expressly revokes the power of 
the first delegate.

The legislator, however, makes the following exceptions:
(1) Unless the second rescript expressly mentions the first. For 

the grantor in mentioning the earlier rescript manifests his intention 
either to revoke the first rescript or to suspend its effect in case of 
conflict with the second. This change of intention must be respected.

(2) Or unless the first petitioner has not made use of his rescript 
through fraud or notable negligence. For “ fraud and deceit should 
prove an advantage to no man.” 6 Nor does negligence to a gross 
degree, amounting to grave guilt, benefit one who fails to use his 
rescript. The decision on this matter should rest with the Superior. 
The Superior should not wait for one year before proving notable 
negligence, as was formerly done for rescripts of justice. One is 
guilty of notable negligence when he has not presented his rescript to 
the executor or when on account of indifference he never intended to 
use it.7 In such cases the principle “ one delays to his own detri
ment ”8 is applicable, though this does not always hold outside the 
case considered in Canon 48, § 2.°

sCf. Reiffenatuel, lib. I, tit. Ill, n. 80 et seq.; D’Annibale, Summula, I, 222.
fl C. 16 de rescriptis X, I, 3, cited in footnote to Canon 48.
7 Cf. c. 23, X, de rescriptis, I, 3.
fl R. J. 25 in VI°: Nora sua cuilibet est nociva,
o An example of thia is furnished by c. 12, I, 3 in VI0, cited in the Code’s foot

note to the present Canon.
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(3) Lastly, we consider the case proposed in paragraph 3: Two 
rescripts were granted on the same day, but it does not appear which 
was obtained first. In such cases it is necessary to see whether any 
priority in time can be determined by the hour or by the moment at 
which one of the rescripts was granted. For such priority should 
prevail. But it will be difficult to decide this since only the day that 
the rescript was granted is recorded in the rescript. Hence if it does 
not appear which was obtained first, the present Canon rules that both 
are invalid .and recourse must be had to the grantor, if the matter 
warrants it. Here we have a practical solution of the difficulty, for 
the grantor will then issue a new valid rescript, or he will invalidate 
both.

N. B. The three cases of Canon 48 are to be understood as referring 
to rescripts that are issued by one and the same authority, or by an 
authority of the same rank. For when two rescripts are granted by 
different grantors (one by the Holy See, and the other by a Bishop, 
or one by a Legate and the other by an Ordinary), and their priority 
is doubtful, the rescript issued by the higher authority will prevail. 
Thus c. 31, III, 4 in VI0 ordains: “ If the same benefice is conferred 
on the same day by the Holy See or a Legate of the Holy See on one 
person, and by an Ordinary on another, and it does not appear which 
was granted first, better will be the condition of the possessor. But 
if neither is in possession, he on whom the Holy See or the Legate 
conferred the benefice will be preferred to the other, on account of 
superiority.”

* * * *

CANON 49
Rescripta intelligenda sunt secundum propriam verborum significa

tionem et communem loquendi usum, nec debent ad casus alios praeter 
expressos extendi.

Rescripts must be interpreted according to the proper signification 
of the words and the common usage of the language, and they must not 
be extended to other cases outside those expressed.

Canons 49 and 50 treat of the interpretation of rescripts. The 
present Canon gives two rules of interpretation when the wording of 
the rescript is clear. It declares that the rescript must then be under
stood according to the proper signification of the words and common 
usage. In other words, when the terms of the rescript are clear, when 
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their common usage is certain, when there is no ambiguity regarding 
the nature and number of cases contained or expressed in the rescript, 
it must be interpreted in strict accordance with the same. Conse
quently, though similar cases can occur, interpretation by way of 
analogy cannot be admitted, because this is only applicable to laws 
“ where there is no explicit provision of law,” as is stated in Canon 
20. An analogous interpretation would be arbitrary and unjust and 
is sanctioned neither by the grantor nor the law. As was indicated in 
our Introduction the same principle obtained under the Roman law.1 
From this it follows that rescripts can receive neither an extensive nor 
a restrictive interpretation, but only a declarative one. Further, the 
Canon speaks of rescripts in general, whether they be rescripts of 
favor or rescripts of justice.

In this connection the reader should call to mind what has been 
said in our commentary on Canon 18 regarding the proper meaning 
of words. However, not only the proper meaning of words should be 
considered but their common usage also, i.e., the legal meaning of 
words as accepted by the legislator and canonists. For example, 
“ cloister,” “ benefice,” or “ public honesty ” have one meaning in the 
ordinary dictionary and another in Canon Law. Canon 110 states 
that though the Holy See gives some of the clergy the title of prelate 
without jurisdiction as a mere honorary title, the term “ prelates ” 
properly denotes in law clerics, either diocesan or religious, who have 
ordinary jurisdiction in the external forum. Canon 597 and the Canons 
following on the Law of Enclosure rule that under the law of papal 
enclosure falls the whole house occupied by the religious, with the 
gardens and groves or orchards reserved exclusively to the religious, 
and that the church with the adjoining sacristy, the hospice for 
strangers, and the parlors are- excepted from the enclosure.2

The old law, cited in the Code’s footnote to Canon 49, is con
firmatory:

(a) “ A mandate from the Holy See ordering you on receiving the 
resignation of a person holding a benefice to assign and to confer it 
on another may not be executed by you, if that person dies before 
resigning; since the vacancy was not brought about by his resignation 
but rather by his death, unless it is clearly patent that the author of 
the mandate intended otherwise ” (c. 6, I, 3 in VI°). In other words,

1 Cf. Ulpian, fr. 1, 3, D, I, 4.
2 Cf. also Canon 1409 on ecclesiastical benefice; Canon 1078 on public honesty. 
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a vacancy by death is one thing and a vacancy by resignation another, 
and a rescript obtained for the second case is not valid for the first.

(b) Pope Boniface VIII again ordains: “A person appointed by 
mandate to a non-sacerdotal prebend may not be given, in virtue of 
the aforesaid mandate, a sacerdotal prebend even with his consent. 
Similarly, if a mandate enjoins the conferring of a prebend in a 
church where there are prebends and semi-prebends, a semi-prebend 
may not be conferred on the recipient of the rescript, even though he 
may be satisfied with a semi-prebend. So too when a mandate orders 
that one be given a prebend of a certain importance, it may not be 
executed so as to confer a prebend of less importance, even with that 
person’s consent. For these mandates, whose terms must be carefully 
observed, ought not to be extended to cases other than those ex
pressed ” (c. 27, III, 4 in VIO).

(c) The same truth is exemplified in the axiom: “ That which is 
freely given to one person ought not to be made a precedent by 
another ”.3

* * * *

CANON 50
In dubio, rescripta quae ad lites referuntur, vel iura aliis quaesita 

laedunt, vel adversantur legi in commodum privatorum, vel denique 
impetrata fuerunt ad beneficii ecclesiastici assecutionem, strictam in
terpretationem recipiunt; cetera omnia latam.

In doubt} rescripts tvhich refer to litigations, or injure the acquired 
rights of others, or grant to private individuals favors against the law, 
or, lastly, which were obtained for the acquisition of an ecclesiastical 
benefice, must be strictly interpreted; all others may receive a liberal 
interpretation.

This Canon gives a rule of interpretation applicable when the word
ing of a rescript is not clear. Are we to follow the liberal or the strict 
interpretation? The answer is: Rescripts that are unfavorable, and 
solicited rescripts (to the former we add rescripts that supersede the 
law) are subject to strict interpretation; all others receive a liberal 
interpretation.

Pertinent passages from the old law, cited in the Code’s footnote to 
Canon 50, are the following:

sR. J. 74 in VI°: Quod alicui gratiose conceditur, trahi non dehet ab aliis in 
exemplum.
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(a) Pope Gregory IX (c. 40, X, de officio et potestate judicis dele
gati, I, 29) instructs the Abbot of St. Genevieve that delegated juris
diction may not be extended to persons not mentioned in a rescript, 
even with their consent.

(b) Pope Boniface VIII (c. 4, de praebendis et dignitatibus, III, 4 
in VI°) states: “ Although the broadest interpretation should be other
wise made in the matter of benefices, nevertheless, rescripts that were 
granted in order that a person might obtain an ecclesiastical benefice 
ought to receive a strict interpretation, since these are solicited re
scripts. Wherefore, if We order that a person be provided for, up to 
a certain sum of money, it is Our intention that he be given not a 
pension but ecclesiastical benefices only, unless express mention of 
the pension is made in Our document.”

(c) The two principles having application here are: “Favors are 
to be enlarged; things unfavorable restrained,” and “In obscure or 
doubtful cases, we follow that which is least.” 1

From these excerpts of Decretal Law is known sufficiently the 
legislator’s meaning, which receives certain and accurate determination 
in the present Canon.

In 'doubtful cases the following rescripts are subject to strict 
interpretation:

(a) Rescripts that refer to litigations. These are always rescripts of 
justice, namely, rescripts appointing judges, delegating jurisdiction, 
consigning a cause, permitting or ordering criminal prosecution, grant
ing the restitutio in integrum, and the like. For such rescripts do 
not favor the collitigant; at times they curtail the power of Ordinaries 
and may occasion litigation.

(b) Rescripts that injure the acquired rights of others. The prin
ciple here applicable is that of Reg. Cancell. XVIII, “ De jure 
quaesito non tollendo ”,2 which is not to be extended to rights other 
than acquired rights, and “ No one ought to obtain an advantage with 
injury or loss to another ”.8

(c) Rescripts which grant to- private individuals favors against 
the law. Under this class come dispensations, privileges and the like, 
and since they are opposed to the common law, being derogations from 
the same, it would be an injustice to extend them beyond the terms

1 R. J. 15 and 30 in VIO.
2 Cf. our commentary on Canon 46.
®R. J. 48 in VT°, cited in the Code’s footnote to Canon 50: Locupletari non 

debet aliquis cum alterius iniuria vel iactura.
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of the concession, namely, to interpret them in a wide sense. Thus 
Pope Boniface VIII,4 speaking of a certain dispensation, says that 
“ superseding the law, it ought to be restrained as something un
favorable.” The same principle is stated in the axiom: “ Things which 
supersede the common law should in no respect be drawn into 
precedents ”.5

These kinds of rescripts must be strictly interpreted, since they are 
unfavorable rescripts.

(d) Rescripts that were granted for the purpose of acquiring an 
ecclesiastical benefice. An ecclesiastical benefice is, according to 
Canon 1409, a juridic entity, permanently constituted or erected by 
the competent ecclesiastical authority, and consisting of a sacred office 
and the right to the revenues accruing from the endowment of such 
office. Beneficium in its general sense is indeed “ a benevolent action 
occasioning joy to its recipient,” namely, it is a favor, and it is equally 
true, as we saw from the citations of the old law, that rescripts in 
beneficiary matters must be interpreted in their fullest or widest sense. 
However, this does not hold true with regard to all beneficial rescripts, 
for when such rescripts concern the attainment of an ecclesiastical 
benefice, that is, rescripts granted for the benefit of private persons, 
they must be interpreted strictly. For such rescripts are solicited and 
are frequently importuned on the part of the recipient; furthermore, 
they displease the unsuccessful petitioners and are a source of annoy
ance to the grantor.

The present Canon concludes with the statement that all other 
rescripts receive a wide interpretation. This means that these re
scripts, be they rescripts of justice or rescripts of favor, admit a liberal 
interpretation. Accordingly, the proper signification of the terms of 
the rescript and their common usage (Canon 49) are to be so under
stood as to include every possible meaning of the terms and every 
possible case.

* • • »

CANON 51
Rescriptum Sedis Apostolicae in quo nullus datur exsecutor, tunc 

tantum debet Ordinario impetrantis praesentari, cum id in eisdem 
litteris praecipitur, aut de rebus agitur publicis, aut comprobare con
ditiones quasdam oportet.

4 C. 1, I, 11 in VT°.
5R. J. 28 in VI* : Quae a iure conimvni exorbitant, nequaquam ad consequen

tiam sunt trahenda.
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A rescript of the Apostolic See in which no executor is appointed 
need not .be presented to the Ordinary of the petitioner unless this is 
demanded by the rescript itself, or there is a question of public affairs, 
or it is an affair in which certain conditions must be examined.

The next nine Canons are concerned with the execution of rescripts. 
The present Canon determines the time at which rescripts which 
designate no executor are to be presented to the Ordinary of the 
petitioner.

This Canon treats of rescripts of the Apostolic See granted in forma 
gratiosa, to the exclusion of all others. Rescripts of this class in which 
no executor is appointed and the matter concerns a favor already 
granted, should be presented to the Ordinary in the following cases 
only:

(1) When presentation is enjoined by the rescript itself. This 
occurs when a precept is given regarding the presentation. From the 
express wording of the rescript it will appear whether or not presenta
tion is required under penalty of nullity of the rescript. For example, 
when to the precept of presentation we find attached the clause 
“ otherwise the rescript is invalid,” the case is clear. When presenta
tion is enjoined without an invalidating formula and the rescript is 
not presented, it is not invalid according to Canon 11, but it would be 
illicit to execute or to use it.

1

(2) When the rescripts pertain to public affairs. The reason for 
this ruling is that the public welfare of a diocese and its government 
are entrusted to the Ordinary of the diocese, who should be cognizant 
of all matters concerning the same. By a public affair is meant any 
matter that concerns the welfare of the Christian people, taken as a 
whole, e.g., churches, benefices, pious foundations accepted by the 
Church (Canons 1544-1551), seminaries, cemeteries (Canons 1205- 
1214), indulgences, titles of honor, insignia (Canon 713, §2), sacred 
rites, etc. In the matter of indulgences, it should be remembered that 
Canon 919 § 1 decrees that new indulgences which have not been 
promulgated at Rome, including those granted to churches of Regulars, 
shall not be published without first consulting the local Ordinary. 
In such cases the Ordinary does not execute the rescript; he merely 
places his “ Visum ” on the document. It may happen, for instance, 
that a pastor or a certain priest acting as a trustee has inaugurated

i Today presentation is prescribed in all rescripts that grant dispensations  ‘super 
matrimonio rato et non consummato.  ’ Cf. S. S. de disc. Sac., 7 Maii 1923.— 
A. A. S., XV (1923), p. 413. 

1
1
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a particular pious work and in accordance with the civil law has also 
long directed it as its proprietor, as it were. Now all matters that 
cannot always be properly estimated in their initial stages should be 
regulated and administered under the guidance and government of 
the Ordinary, when a pious foundation is involved. This does not 
hold in case the foundation is an entirely personal or family matter. 
Though at the time of the foundation or later the founders had 
obtained rescripts issued in forma gratiosa, they cannot act independ
ently of the authority and jurisdiction of the Ordinary, if the founda
tion is in any manner attached to a parochial or a diocesan church, 
for the reason that there is question of a public affair. Notwith
standing any civil legislation to the contrary, the prescripts of the 
following Canons must in all cases be carefully observed. Canon 1544 
declares that “ pious foundations ” mean temporal goods given to some 
legal ecclesiastical person in any manner with the obligation to say 
certain Masses, or to hold other specified ecclesiastical functions, or to 
perform certain works of piety or charity permanently or for an ex
tended period of time in return for the revenue of the goods. It 
further declares that when such a foundation has been lawfully 
accepted it has the nature of a bilateral contract—“ do ut facias ”— 
and that it binds both contractants. Canon 1545 rules that it is the 
right of the Ordinary to determine the regulations regarding the 
limits below which a pious foundation cannot be accepted and the 
proper distribution of the income from the endowment. Canon 1546 
decrees that the written consent of the Ordinary is required for a 
legal ecclesiastical person to accept such a foundation. It further 
enjoins that the Ordinary before giving his consent must ascertain 
that such legal person can fulfil the obligation of the new foundation 
as well as of those already undertaken. According to the same Canon, 
the Ordinary must especially see that the income from the foundation 
completely corresponds to the imposed obligations, according to the 
custom of the respective diocese. It further declares that the patron 
of a church has no right to interfere in the accepting, constituting and 
administration of the foundation. The rule of Canon 1547 prescribes 
that money and movable goods given for the endowment of a founda
tion are to be deposited immediately in a safe place designated by the 
local Ordinary and kept there until they can be safely and profitably 
invested. The investment, according to the same Canon, is to be 
made according to the wise judgment of the Ordinary, after he has 
consulted both the interested parties and the diocesan board of admin
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istration, and it is to be made in favor of the foundation; at the same 
time the Ordinary must enumerate explicitly and individually the 
various obligations attached to the foundation. Canon 1548 ordains 
that foundations, though made orally, must be put in writing and that 
one copy of the agreement (called the tabulae fundationis) must be 
kept in the diocesan archives, and another in the archives of the legal 
person which the foundation concerns.

The old law cited in the footnote to Canon 51, is in full accord. The 
Sacred Congregation of Indulgences was asked: 11 Is a person who 
obtains various faculties from the Apostolic See, namely, of a personal 
privileged altar, of erecting the Stations of the Cross, of blessing 
crosses, medals, etc. required to present such faculties to the Ordinary, 
even though this is not mentioned in the grant?” Answer: “Yes, 
with reference to the erection of the Stations of the Cross; No, with 
regard to the other faculties, unless it is stated otherwise in the grants.” 
The reason is clear: the first is a public affair; the others are not.2 *

2 S. C. Indulgentiarum (in una Valentinen.), February 5, 1841; cf. also Col-
lectanca S. C. de Propaganda Fide, Sept. 1, 17S3 regarding the use of faculties
granted to Prefects of Missions.

s Take, as a example, Canon 1195 regarding the use of a private oratory and the
celebration of Mass in the same. This concession is granted on condition that the
Ordinary visit and approve the oratory, as specified in Canon 1192, § 2.

4°Nonnae Peculiares,1 ’ cap. Ill, art. I, n. 4; A.A.S., I (1909), 63, 64.

(3) When it is an affair in which the Ordinary must examine certain 
conditions. The Code here refers to rescripts that contain either 
essential or accidental conditions. The wording of the rescript will 
indicate which kind of condition is meant. Judgment regarding their 
fulfilment or their existence rests with the Ordinary.8

Note: The present Canon is almost a literal restatement of the 
ruling made by Pope Pius X in 1908, and cited in the Code’s foot
note: 4 * * * “When a favor is granted directly by the Holy See (with no 
one employed as an intermediary), the rescripts may be issued either 
in forma gratiosa or in forma commissoria. If the rescripts are granted 
in forma gratiosa, they naturally require no executor. However, they 
should be presented to the Ordinary for his Visum, in matters pertain
ing to public order, e.g., indulgences of a general character, the 
exposition of relics for public veneration; or when the verification of 
certain conditions is required, e.g., the fitness of a place for a private 
oratory, and the like.” This will serve to explain the meaning of 
Canon 51.
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CANON 52
Rescripta, quorum praesentationi nullum est definitum tempus, pos

sunt exsecutori exhiberi quovis tempore, modo absit fraus et dolus.

Rescripts which specify no definite time for their presentation may 
be presented to the executor at any time, provided there is no guile 
or fraud in the delay.

The Canon now under consideration answers the question: At what 
moment should rescripts be presented to the executor?

Strictly speaking, all rescripts, whether they be rescripts of justice, 
namely, in accordance with law, or rescripts of favor, are after the 
manner of laws permanent, for: “It is fitting that a favor of the 
Prince should be permanent Consequently, the expression “ at any 
time ” can be readily interpreted as meaning even after several or 
many years.

The Canon does not distinguish between rescripts of justice and 
rescripts of favor. Hence it refers to all kinds of rescripts that 
require an executor and in which no time for presentation has been 
determined either by law or by the superior. However, this rule does 
not hold if the presentation was delayed because of fraud or deceit, 
since “ fraud and deceit should defend or excuse no man ”.2

The old law, cited in the footnote to Canon 52, refers to a certain 
decretal of Pope Boniface VIII, which ordains that a rescript obtained 
for the purpose of acquiring a vacant prebend or one soon to be 
vacated in a determined church is in no respect vitiated by the fact 
that another grantee had later obtained a similar rescript and had 
presented it to the executor before the first grantee; despite this delay 
in presenting the rescript: ..." You in preference to the last grantee 
ought to obtain the vacant prebend, provided, however, that no fraud 
or notable negligence can be imputed to you;” it would seem that 
notable negligence is held equivalent to fraud or deceit.

Fraud and deceit are said to be present, when the grantee delayed 
to present his rescript either because he had known that the petition 
was not true at that time and he waited until certain circumstances 
would make it true,3 or because he knew that the right of a third

1 R. J. 16, in : Decet concessum a principe beneficium esse mansurum.
2 C. 15, de rescriptis, X, I, 3. Cf. commentary on Canon 41.
a Canon 41, it is true, rules that it suffices that rescripts be based on the truth 

at the time of their execution, and here too it is understood that there be no deceit. 
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person prevented its presentation at the time, or because he was 
incapable of obtaining the favor, or he postponed the presentation in 
order to circumvent, deceive or to tire out his opponent, as one who 
maliciously waits until his rival obtains a similar or dissimilar favor 
in order to destroy its effect.4 For in all such cases there is deceit, 
namely, the intent to deceive, “ the deliberate will to violate a law ” 
(Canon 2200) and “ given the external violation of a law, the evil 
will (dolus) is presumed in the external forum until the contrary is 
proved ” (Canon 2200) .5

* * * *
CANON 53

Rescripti exsecutor invalide munere suo fungitur, antequam litteras 
receperit earumque authenticitatem et integritatem recognoverit, nisi 
praevia earundem notitia ad eum fuerit auctoritate rescribentis 
transmissa.

The executor of a rescript cannot act validly before he has received 
the rescript, and has established its authenticity and integrity, unless 
he has been previously informed of its contents by the authority of 
the grantor.

At what moment can the executor discharge his office, that is, when 
can he execute the rescript?

What persons in the church are capable of executing rescripts? In 
this connection Wernz says: “ The executors of rescripts of justice 
which require jurisdiction for the external forum are those persons who 
are constituted in ecclesiastical authority, such as Bishops, Vicars 
General, including local Religious Superiors, dignitaries and person
alities, and the Canons of Cathedral Churches ”.x The Canons of 
Collegiate churches,2 rural deans, cloistered Priors and pastors are not 
designated as executors of rescripts of justice.

< Cf. Bargilliat, Praelectiones J. Canonici, n. 417.
8 C. 28, X, I, 3, though treating of another matter, offers an example of a person 

obtaining papal rescripts for the purpose of tiring out a rival petitioner. Therein 
Pope Innocent III declares:  ‘Certain persons, abusing the favor of the Apostolic 
See, endeavor to obtain from the same rescripts to distant judges, in order to force 
a defendant who is weary of the labor and expense involved, to cede a suit, or to 
buy off the importunity of the plaintiff. Now since no trial should occasion in
justice (the observance of law forbids this), We decree that no one, in virtue of 
an apostolic rescript, can be summoned into court that is more than two days’ 
journey from his own diocese, unless said rescript was obtained with the consent 
of the parties, or express ‘mention’ was made of this Constitution.”

1

1 Cf. Jus Decretalium, I, no. 155.
2 Cf. S. C. C. in una Regensi., Sept. 9, 1843.
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Prior to the Code the executors of rescripts'of favor for the external 
forum were, as a rule, those ecclesiastical Prelates who had juris
dictional power for that forum, as Bishops, Vicars Capitular, and 
Religious Superiors. However, for the internal forum, in which ex
ternal jurisdiction is not required, the execution of rescripts was usually 
consigned to doctors of Sacred Theology, or of Canon Law, to 
privileged religious confessors and to certain ecclesiastical persons 
otherwise acceptable.

On February 20, 1888, the Holy Office in renewing the legislation 
which had been previously given by the Council of Trent,3 declared 
that matrimonial dispensations should be consigned for execution to 
the local Ordinaries. Later this was made the rule for the external 
forum with respect to all other pontifical rescripts. In recent times 
rescripts of the Sacred Penitentiary were consigned for execution to 
confessors. In practice the wording and the tenor of the rescript will 
determine its executor. Today as a general rule the Ordinary is the 
executor;4 and the executor for the internal forum is the confessor.

Let us now consider the meaning of Canon 53, which declares that 
the executor of a rescript invalidly discharges his office if he acts 
before he has received the letters and- established their authenticity 
and integrity. It should be noted that the Canon says that the 
executor invalidly discharges his office, which was also the rule under 
the old law, cited in the Code’s footnote, as is shown by the following 
passages. C. 12, X, II, 28 proves that this was the rule with regard 
to rescripts of justice: “When a suit is consigned for decision within 
a certain time, the interval of time begins to run from the moment 
that the judges have received their letters.” For rescripts of favor 
this was the rule in matters of matrimonial dispensations. For the 
Holy Office was asked: Is a matrimonial dispensation valid which was 
executed by an Ordinary, acting on telegraphic information, before he 
had received the official document containing the grant of the favor? 
Answer: “ No, unless said telegram was sent ex officio, by the authority 
of the Holy See ”.5 This reply was approved by His Holiness.

Consequently, the executor invalidly discharges his office if he acts 
before he has received the letters and established their authenticity 
and integrity. The reason is that the rescript depends on the will of

a Sess. XXII, de reformatione, c. 5.
* In the matter of benefices the Datary frequently entrusts the execution of re

scripts to dignitaries or to canons.
s Cf. Collectanea S. C. de Propaganda Fide, n. 1810, August 24, 1892. 
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the superior granting it.*  The will of the superior is made known by 
the rescript. Hence a rescript can be compared to a mandate, and 
just as a delegate can perform no valid act before he receives his 
mandate, so too the executor of a rescript.

Regarding all other rescripts of favor there seems to have been no 
special norm. Hence there were authors who held that, where there 
was danger in delay, the executors of rescripts who acted on telegraphic 
notification should not be disturbed.6 However, the sending of a 
petition by telegraph was forbidden.7 Today the Code gives a general 
rule for all kinds of rescripts.

To receive the letters means to have in one’s hands the rescript and 
the mandate of execution, which usually constitute one document.

The present law clearly states that the execution of any rescript is 
invalid unless the executor has not only received the letters but has 
also established their authenticity and integrity. The executor de
termines the document’s authenticity and integrity according to the 
rule of the Council of Trent,8 in a summary manner. For this is 
sufficient for one who is skilled in such matters.

An example of summary recognition of Papal documents is- given 
in the Code’s footnote. Pope Innocent III wrote as follows to a 
certain Bishop who had received false documents: “ On more careful 
scrutiny of the documents which were presented to you under Our 
name, We discovered them to be fraudulent in their contents and 
diction; and that you believed that such documents emanated from 
Us caused Us much surprise. For you especially should know that 
the Apostolic See in drawing up its documents holds to the custom of 
addressing all Patriarchs, Archbishops and Bishops as Brothers 
(Fratres), but all others, whether they be kings, rulers or men of 
whatsoever rank as Sons (Filii.) . . . Now in the fraudulent docu
ments which have been presented to you, you were addressed in the 
salutation ‘ Beloved Son in Christ,’ whereas, in all other documents 
which We from time to time have sent to you, you may see that you 
were called by Us ‘ Venerable Brother.’ Therefore you should in
spect more carefully documents emanating from the Apostolic See 
both as regards the seal, signature, parchment, and the diction as well,

«Cf. D’Annibale, I, 241.
i Cf. Litterae Encyc. Secret. Status, December 10, 1891.
8 Sees. XXII, de reformatione, e. 5; this citation was given in our commentary 

on Canon 40.
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because under no consideration should you accept genuine for false 
documents, or false for genuine documents ” (C. 6, X, V, 20).

Hence the incorrect salutation was here an indication that the docu
ments were not genuine.

The executor then must inspect the seal, signature, form of address 
and the style of the Roman Curia before the execution of papal 
documents.

The Canon concludes with the statement that its ruling holds unless 
the executor has been previously informed of their contents by the 
authority of the grantor. The reason for this exception is that some
times there is danger in delay, or special reasons exist that warrant 
quick action. In such cases notification of the granting of the rescript 
may be transmitted to the executor by telegraph, by telephone or by 
some other swifter means, v.g., by radio, provided the three conditions 
mentioned in the Canon are verified:

(1) Notification must be given not only regarding the granting of 
the rescript, but its authenticity and integrity also. For the executor 
cannot discharge his office faithfully. without knowing the character 
and kind of rescript involved, though frequently when there is question 
of an ordinary matter and the accustomed tenor of the rescript in 
question is known sufficiently, exhaustive explanations are unnecessary.

(2) The notification should be sent not to the petitioner, nor to any 
third party, but to the executor himself.

(3) The notification should come from the grantor himself. How
ever, it should be noted that in urgent cases the Sacred Congregations, 
especially the Congregation for the Discipline of the Sacraments, some
times commit to the Agent the transmitting of the official notification, 
generally in the matter of matrimonial dispensations. For such cases 
(commissionis datae) there can be no doubt about validity, if an 
Ordinary before actually receiving the rescript grants the dispensa
tion. But ordinarily the Bishop should not do this.

The following dubium was proposed by the Bishop of Nicotera and 
Tropea: It is known that by disposition of law (cap. 12 de appella
tionibus, C. Trid., Sess. XXII, cap. V. De ref.) the Ordinary of a 
diocese has no authority whatsoever to execute Apostolic Briefs con
taining matrimonial dispensations, before the original document has 
been presented to him. Wherefore, the Bishop of Nicotera and Tropea 
humbly implores that he be favored with an answer to the following 
questions:
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(1) Does this disposition of Canon Law apply also to those matri
monial dispensations of which the Ordinary is notified by his Agent 
in Rome, as soon as they are granted?

(2) What is to be done if the aforesaid Bishop discovers that 
certain marriages, for very urgent reasons, were contracted after the 
notification of the Roman Agent, but before the Curia had received 
the original document, while the parties are in good faith?

The Sacred Penitentiary on January 15, 1894 answered: Yes, to the 
first question. This reply is in perfect harmony with the response of 
the Holy Office referred to above. Regarding the second question, the 
Congregation stated: A re-execution of the dispensations must be 
made.® This response clearly states that this is required for validity. 
However, in the matter of urgent matrimonial cases mentioned in the 
second question, the present law makes provision for these in Canons 
1043-1045, which should be read in conjunction with Canons 204, § 2 
and 1048.

Three responses given by the Code Commission on March 1, 1921, 
November 12,1922 and December 28, 1927, should be considered when 
interpreting Canon 1045.

(1) It was asked: Is the clause of Canon 1045—“ whenever the 
impediment is detected when all things are ready for the marriage ”— 
to be understood in such a sense that the impediment must have been 
entirely unknown previously, and become known only at that moment; 
or is it to be understood in the sense that, though it was known before, 
it came to the knowledge of the pastor or the Ordinary only at that 
time? Answer: It means that knowledge came to the pastor or the 
Ordinary at the time when everything was ready for the marriage 
(A.A.S., XIII, 178).

(2) It was asked: In the cases spoken of in Canons 1044 and 1045, 
is one obliged to use the telephone or telegraph to communicate with 
the local Ordinary, if time does not permit One to approach or to 
write to the Ordinary? Answer: If the telephone or telegraph are the 
only means whereby the Ordinary can be reached, one is not obliged 
to use those means, and may use the faculties granted in the aforesaid 
Canons (A.A.S., XIV, 662).

(3) Question: Is the clause of Canon 1045, § 3—“ for occult cases ” 
—to be understood as including only matrimonial impediments that

o Cf. Collectanea Prop. Fid., n. 1858. 
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are occult by their nature and in fact, or also impediments that are 
public by their nature but occult in fact? Answer: No, to the first 
part; Yes, to the second (A.A.S., XX, 61).

In conclusion it is unnecessary to note that a dispensation granted 
in the circumstances mentioned in Canon 1044 is valid in every 
respect, even though the recipient who was in danger of death should 
later recover. The rule of Canon 1046 must be observed only in case 
a dispensation was granted for the external forum. This Canon 
declares that the pastor or priest spoken of in Canon 1044 who has 
granted a dispensation for the external forum shall at once notify the 
local Ordinary of this fact, and the dispensation shall be recorded in 
the marriage record.

* * « «

CANON 54

§ 1. Si in rescripto committatur merum exsecutionis ministerium, 
exsecutio rescripti denegari non potest, nisi aut manifeste pateat re
scriptum vitio subreptionis aut obreptionis nullum esse, aut in rescripto 
apponantur conditiones quas exsecutori constet non esse impletas, aut 
qui rescriptum impetravit adeo, judicio exsecutoris, videatur indignus 
ut aliorum offensioni futura sit gratiae concessio; quod ultimum si 
accidat, exsecutor, intermissa exsecutione, statim ea de re certiorem 
faciat rescribentem.

§ 2. Quod si in rescripto concessio gratiae exsecutori committatur, 
ipsius est pro suo prudenti arbitrio et conscientia gratiam concedere 
vel denegare.

§ 1. Z/ in a rescript the mere office of execution is committed to a 
person, the execution of the rescript cannot be refused, unless it is 
evident that the rescript is null and void because of subreption or 
obreption, or because there are conditions demanded in the rescript 
which the executor knows have not been complied with, or because, in 
the judgment of the executor, the petitioner is so unworthy of the 
favor that its concession would be a scandal to others; in the last- 
mentioned case, dhe executor shall at once inform the grantor, and 
meanwhile suspend execution.

§ 2. If the rescript refers to the executor the granting of the favor, 
he shall follow his own judgment and conscience in granting or 
refusing it.
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Canon 54 determines what the executor of a rescript can and should 
do regarding its concession. It contains two paragraphs: § 1 refers 
to necessary executors, while § 2 refers to free or voluntary executors. 
In the introduction to this Title we saw that the necessary executor is 
a mere executor whom the grantor orders or commands in his rescript 
to apply the same to the grantee, consigning to him a mere ministry 
of execution; while the voluntary or free executor, or more correctly 
the delegate, is one to whom the grantor gives the necessary faculties 
and leaves to judge for himself whether or not to grant the favor.

Paragraph 1. The “ Normae Peculiares ”1 of Pope Pius X, cited in 
the Code’s footnote to Canon 54, contained practically the same
prescription relative to Rescripts in forma commissoria: “ Rescripts 
in forma commissoria require the decree of execution. But the Ordi
nary may not excuse himself from executing the rescript, excepting; 
the case: (1) that the petition is manifestly defective, that is, obrepti- 
tious or surreptitious; (2) that the recipient of the rescript is so 
unworthy of the favor that its concession would be a scandal to others 
in the future. In these circumstances, the Ordinary shall at once 
inform the Apostolic See of the status of affairs and meanwhile
suspend execution.”

i Cap. iii, n. 4—A. A. S., T (1909), p. 63.
a Cf. Cap. 43, X, I, 29.

Canon 54 adds a third case in which the executor must refuse 
execution. However, let us now consider the first paragraph of this- 
Canon in its entirety. This paragraph of Canon 54 ordains that when, 
the mere ministry of execution is committed to the executor, there is 
only one thing that he can and should do, namely, execute the rescript. 
For in this case the executor receives no delegation to exercise juris
diction, and consequently he possesses no such power; furthermore, the 
rescript orders him to apply the rescript to the grantee.i 2 Hence he 
cannot refuse execution, except in the following three cases:

(1) When it is evident that the rescript is null in consequence of a 
suppression of facts (subreptio) or a statement of falsehood (obreptio). 
This would seem to be no exception (cf. Canons 42-46) for the case in 
question concerns an invalid rescript; because it is null, nothing is 
granted. The rescript is null and consequently incapable of execu
tion, e.g., rescripts granted to those persons mentioned in Canons 2265, 
§ 2; 2275, n. 3; and 2283.
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The Sacred Congregation of Bishops and Regulars, “ Conchen ”, on 
September 3, 1852, declared:3 “The executor cannot grant or refuse 
a favor according to his pleasure, but if, according to his prudent 
judgment and conscience, he regards the petition as true, he is obliged 
to execute the rescript; otherwise he is bound to refuse execution.”

(2) When there are conditions demanded in the rescript which the 
executor knows have, not been complied with. It is beyond doubt 
that the Canon here refers to conditions essential for the validity of 
the rescript (Canon 39), but neither are accidental conditions to be 
excluded from its meaning. For though it is true that the non- 
observance of accidental conditions in a rescript does not invalidate 
its execution, it does, however, make the execution illicit, and conse
quently, the executor must defer execution until such conditions are 
fulfilled, lest he perform an illicit act. If the recipient of the rescript 
refuses to fulfil these accidental conditions so that the matter becomes 
gravely illicit, what is there to prevent the executor from suspending 
execution and notifying in the meantime the grantor of the rescript? 
The present Canon does not order this course of action, nor does it in 
any way forbid it, but at times it will be quite the proper thing to do.

4

(3) When in the judgment of the executor, the recipient of the 
rescript is so unworthy of the favor that its concession would be a 
scandal to others. Not only the mere ministry of executing a rescript 
is hereby committed to the executor, but the authority also to pass 
judgment on the unworthiness of the recipient, which is given to no 
one but the executor himself. The recipient’s unworthiness must be 
notorious, such that proves a source of scandal and offense to others. 
The recipient is accounted as notoriously unworthy if he is steeped in 
vice, or has committed a public crime, or is living in public con
cubinage, and the like.

The matter concerns the concession of a favor, namely, a favor 
already given, and therefore rescripts of favor.

Then the Canon declares that in the last mentioned case, the 
executor shall at once inform the superior who has granted the rescript, 
and meanwhile suspend its execution. It is understood that the 
executor, once he has notified the grantor of the rescript, must follow 
the instructions of his mandate; meanwhile; he is to await the mandate 
and then act accordingly.

8 This decree is cited in the Code’s footnote to Canon 54.
4 This is the case that the Code added to the two mentioned in the Sapienti 

Consilio of Pope Pius X.
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Paragraph 2. The Code’s footnote regarding this paragraph refers 
to the “ Normae Peculiares ” of Pope Pius X,5 where we read; “ Favors 
obtained in writing from the Holy See are usually granted directly by 
the same through the persons and offices recognized by law. At times, 
however, the petition is sent through these legally recognized persons 
and offices to the Ordinary or some other ecclesiastical person, together 
with the faculties to grant the favor, with or without limitations. 
When the petition together with the faculties are sent to the Ordinary, 
the granting of the petitioned favor is left to his prudent judgment 
and conscience, due regard having been given to the form of the 
rescript, the actualities of the case as made known to the Holy See, 
and the expediency of granting the favor”

Such is the case considered in the second paragraph of the present 
Canon. The executor is to grant or deny the favor according to his 
prudent judgment and conscience, that is, if on due consideration of 
the form of the rescript, the matters made known to the Holy See and 
the expediency of granting the favor, there exists a motive for granting 
the favor the executor will grant it, otherwise he will deny the favor. 
For the executor must act in accordance with his prudent judgment, 
and judgment here does not mean choice, but the correct judgment of 
an honest man. He must act also according to his conscience, which 
St. Alphonsus defines as “ a practical judgment regarding the morality 
or immorality of an act to be performed ”.6 For the frequently 
appended clause “ onerata Ordinarii conscientia ” or “ graviter onerata 
Ordinarii conscientia ” should be given proper consideration.

« * « »

CANON 55
Exsecutor procedere debet ad mandati normam, et nisi conditiones 

essentiales in litteris appositas impleverit ac substantialem procedendi 
formam servaverit, irrita est exsecutio.

The executor must proceed according to the norm of the mandate, 
and execution is invalid unless he conforms to the essential con
ditions expressed in the rescript, and observes the essentials in the 
manner of procedure.

This Canon states what the executor must do in executing a rescript, 
as regards its intrinsic form.

8 Cap. iii, n. 3—A. A. S., I (1909), p. 63.
8 St. Alphonsus, I, 2.
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For the reason that every act of the executor is performed in virtue 
of delegated power, the executor, whether he be necessary (Canon 54, 
§1) or free (Canon 54, § 2), is obliged under pain of nullity:

(a) To proceed according to the norm of the mandate, i.e., according 
to the form in which the commission was granted in the rescript, with
out exceeding the limitations prescribed by the mandate. In this 
connection we should keep in mind the rule of Canon 203, § 1, which 
states: the delegate who acts beyond his mandate, either as to matters 
or the persons over which he received power, acts invalidly; a mere 
deviation from the method of transacting the affair as desired by the 
person delegating authority, is not considered a transgression of the 
limits of the delegation, unless the method was prescribed as a con
dition of the delegation. However, with respect to the delegation of 
persons, Canon 203 does not always have that effect, as is evident 
from Canons 57 and 58.

(b) To conform to the essential conditions expressed in the rescript. 
According to Canon 39 essential conditions are those introduced by 
the particles si, dummodo, or any other particle of the same significa
tion. The form of the rescript will indicate this.

(c) To follow the substantial form of procedure, namely, to observe 
what the grantor and the law require with respect to the substantial 
form of procedure. There are numerous formalities to be observed, 
especially in judicial affairs, as may be seen in Book IV of the Code. 
Everything that concerns the essentials of procedure should be 
minutely followed. Otherwise the execution is not only illicit, but 
invalid also.

In the Code’s footnote to Canon 55 are cited several examples from 
the old law, which confirm the present law:

(a) Pope Innocent III wrote: . . We have found that the afore
said master (scholasticus) and his associate Judges have not been 
careful in their mode of procedure. For, since the principal order in 
Our document was that they should go in person to the church in 
question and consign the administration of the convent to some worthy 
person, to whom the immediate surrender of the articles appropriated 
should be made according to the needs of the convent, they exceeded 
the form of the Apostolic mandate and, omitting its principal injunc
tion, they made an extensive examination of its other articles. Where
fore, We declare their procedure, which‘was attempted contrary to 
the form of Our rescript and the order of law, null and void ”?

i c. 22, X, I, 3.
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(b) Pope Gregory IX wrote: “Sometime ago when We by man
datory letter ordered the Prior of St. Mary’s to appoint by Apostolic 
authority the deacon G. to a certain church of the city or diocese of 
Lucca, he, after pronouncing sentence of excommunication against all 
objectors, tried by virtue of said authority to name the aforesaid 
deacon rector of the church of St. Peter de Vico, whose rector was 
usually elected by the clergy attached to the same. Since, therefore, 
Our mandate does not extend to such matters, nor does Our intention 
embrace such rectorship or dignity, for Our command refers to a simple 
benefice, We, with respect to said institution and the sentence of ex
communication occasioned by the same, command that you order that 
deacon to the church designated, and to no other church; and the 
excommunication which you inflicted exceeded the limits of Our 
mandate ”.2

(c) Pope Boniface VIII declared: “If an indigent cleric without 
a benefice, for whom the Bishop was ordered to provide one according 
to his merits, shall have obtained a benefice before provision was made 
for him by his Bishop, the Bishop is jiot held to make further pro
vision for him, since the reason of the mandate has ceased.” 3

(d) The Holy See was asked: In a rescript granting dispensations 
how should this clause be interpreted: “Under no consideration may 
he use it outside the limits of the diocese,” namely, can the recipient 
dispense one of his subjects who is staying outside the diocese? 
Answer: No (Sacred Congregation for the Propagation of the Faith, 
April 18, 1757).

Incidentally, we observe that this reply must not affect the exercise 
of jurisdictional power outside one’s own territory according to Canon 
201 and Canons 401, §1; 881, §2; 927; and 1637, and 1245; these 
Canons should be carefully considered. Canon 201, §3 declares that 
the voluntary jurisdiction can be exercised even in one’s own favor, 
and made use of even outside one’s territory, and in favor of a subject 
who is outside the territory, unless the nature of thing or the law 
forbid such use of jurisdiction. Canon 401, § 1 rules that the canon 
penitentiary of cathedral and collegiate churches obtains by law 
ordinary power to hear confessions and to absolve from the sins 
and censures reserved to the Bishop; he can hear the confessions 
of persons from other dioceses coming into the diocese, and he

2 C. 38, X, III, 5.
a C. 30, III, 4 in VI °.
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can hear the subjects of the diocese even outside its limits; this 
ordinary jurisdiction cannot be delegated by the penitentiary. 
Canon 881, § 2 declares that those possessing ordinary jurisdiction 
for confession can absolve their own subjects anywhere in the 
world. According to Canon 927, unless the wording of the concession 
states otherwise, indulgences granted by a Bishop may be gained not 
only by his subjects, though they are actually outside his diocese, but 
also by strangers and vagi and all exempt persons who are actually 
staying in the diocese.

Similarly, Canon 1245 gives not only to local Ordinaries, but also to 
pastors and superiors in exempt clerical religious organizations the 
faculty of dispensing individual persons or individual families subject 
to their jurisdiction (even when these are outside their territory), from 
the common law regarding the observance of the holydays of obliga
tion, of fast or abstinence, or even of fast and abstinence combined.

In the response referred to above an express clause forbids this.
* * * »

CANON 56
Exsecutio rescriptorum quae forum externum respiciunt, scripto 

facienda est.

The execution of rescripts which pertain to the external forum 
should be made in writing.

This Canon prescribes the form to be used in executing rescripts in 
the external forum.

The reason that Canon 56 requires the written execution of re
scripts for the external forum is that nothing exists or has force in 
the external forum except what can be proved. The nature of the 
Church as an external society and the nature of its social relations 
demand this kind of proof. This is clearly seen, e.g., where there is 
question of proving an acquired right; and also in other cases con
cerning the external forum.

Proof can be established in the external forum by a written docu
ment, by one’s own testimony and that of a third person, namely, by 
witnesses, by sensible means, as the telephone; nor is one means 
essentially required in preference to another. However, the legislator 
has now adopted and prescribed the written form of execution for 
establishing proof in the external forum, because it is an easy and 
safe means: “ scripta manent; sonus et verba volant.” We may say 
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here that the written form of execution is not necessary for the validity 
of the execution, but it is necessary for proof, and this is the reason 
that the written form is prescribed. As a general rule, then, the legis
lator states that a rescript should be executed in writing, though in 
some particular case he may permit some other form of execution.

This rule applies only to rescripts pertaining to the external forum, 
since any form of execution may be used validly and licitly for the 
internal forum. It refers to rescripts granted in forma commissoria, 
namely, those which require the agency of an executor as explained in 
Canon 54; and consequently, not to those granted in forma gratiosa, 
even though they must be presented to the Ordinary, according to the 
rule of Canon 51. For such rescripts have no executor.

The rule of Canon 56 is not concerned with rescripts issued by the 
Sacred Penitentiary according to its own jurisdiction which is limited 
to affairs of the internal forum, both sacramental and non-sacramental. 
. . . The Sacred Penitentiary, moreover, considers and decides ques
tions of conscience.1

The tenor of the rescript will show whether it pertains to the 
external or the internal forum, whether it emanates from the Sacred 
Congregations or from an Ordinary.

Practical Decision of Case

The Holy See was asked: May a 
religious who obtains an indult of 
secularization or a dispensation
from simple vows refuse to accept 

the indult or the dispensation, when he receives notice of them from 
the local superior, even though the Superior General has already issued 
in writing the executorial decree of the rescript in accordance with 
Canon 56? Answer: Yes, he may refuse to accept either the indult 
or the dispensation, provided the superiors have no grave reasons to 
the contrary; if they have such reasons they shall refer the matter to 
the Sacred Congregation (A.A.S., XIV, 501.)

CANON 57
§ 1. Bescrip torum exsecutor potest alium pro suo prudenti arbitrio 

sibi substituere, nisi substitutio prohibita fuerit, aut substituti persona 
praefinita.
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§ 2, Si tamen fuerit electa industria personae, exsecutori non licet 
alteri committere, nisi actus praeparatorios.

§ 1. The executor of rescripts may substitute another person for the 
execution according to his prudent judgment, unless either the rescript 
or the law forbids such substitution, or a specified person is designated 
as substitute.

§ 2. If, however, the executor has been appointed because of 
“ personal qualifications”, he may not entrust to another the execu
tion, but only acts preparatory to the execution.

May the executor subdelegate his powers to another? When is 
this permissible? Canon 57 contains the answers to these questions.

The present law somewhat modifies the old law in this matter. 
The question concerns the executor of rescripts, either necessary or 
free, that is, either the mere ministry of execution, or the delegation of 
granting a favor, according to Canon 54.

The old law, cited in the Code’s footnote to Canon 57, admitted 
the subdelegation of Papal delegation “ since it is the mind of the 
Apostolic See to make provision for the task and not for the persons 
to whom the task is committed ”? ft is also admitted: “ One who is 
ordered to execute a work in person can subdelegate it to another, 
provided the parties consent. Except when We order that an investi
gation be made committing this task either to churches of Prelates 
or to other Ministers, for in all such cases it is apparent that We 
choose the delegate on account of his personal qualifications for the 
work ”.1 2

1 C. 43, X, de officio et potestate judicis delegati, T, 29.
2 C. 43, X, I, 29, § 1.
a C. 3, X, I, 29.

Similarly, when the delegate of the Pope was prevented from acting 
he could subdelegate his powers: “ When because of illness, or for any 
other serious cause or necessity, you will be unable to undertake the 
execution of affairs assigned to you by the Apostolic See, you are free, 
unless perchance the affairs are so serious that they cannot be properly 
terminated without your presence, to have prudent and suitable 
persons substitute for you, provided however that they consult you, 
if the case warrants it ”.3

It was also maintained that the Vicar General had no power to 
execute a commission made to the Bishop and vice versa. Only in the
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case where the commission was made to the Ordinary could both the 
Bishop and the Vicar General execute it. The Holy Office, however, 
on February 20, 1888,4 declared that matrimonial dispensations, and 
likewise other rescripts, were to be consigned for execution to Ordi
naries; wherefore, they could be executed by the Bishop, by the Vicar 
General, by the Vicar Capitular and their successor; and another 
Ordinary could be delegated. Furthermore, the Holy Office on 
September 5, 1900, decided that a commission addressed to a Bishop 
must be regarded as given in the sense explained above. Here we have 
another extension, which became even greater in the course of time.

4 A, A.S., XX (1888), 543.
5 This is no longer in doubt, by virtue of Canon 66, § 2.
o C. 43, X, I, 29, § 2.

The Holy Office on December 14, 1898, answered the following 
question: Can a diocesan Bishop without special grant subdelegate, in 
general or at least in a particular case, to his Vicars General,5 or to 
other ecclesiastical persons, faculties temporarily delegated to him 
by the Apostolic See? Answer: Yes, provided the faculties do not 
forbid this; nor is the power of subdelegation restricted to certain 
persons only; for in this case the form of the rescript will have to be 
observed to the letter.

Here we have another extension.
However, it was forbidden, except in the case of an Apostolic 

Legate, to subdelegate to others the mere agency of execution: 
“ Furthermore (without prejudice to the authority of Legates of the 
Apostolic See) it is not permitted to anyone who shall have been com
missioned to preach a crusade, to excommunicate, also to absolve 
certain persons, to dispense from irregularities, or to enjoin penances, 
to subdelegate these to others; because jurisdiction is not committed 
to him therein, but rather a fixed ministry ”.G

Delegation of the ministry of execution was, therefore, absolutely 
forbidden.

From the old law, we now pass on to the present law’s fundamental 
rules regarding the delegation of jurisdiction. Canon 199, § 1 rules 
that the person who has ordinary power of jurisdiction can delegate 
it to another, either totally or in part, unless the law explicitly re
stricts the power of delegation. The law has made an exception 
with regard to hearing confessions, according to a response given by 
the Code Commission on October 16, 1919. It was asked: According 
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to Canons 199, § 1 and 874, § 1, may pastors, parochial vicars and 
other priests delegated for a universality of cases delegate jurisdiction 
for confession to other priests, either secular or religious, or may they 
at least extend the jurisdiction of priests already approved beyond 
the limits of place or persons, within which they were confined by the 
provisions of Canon 878, § 1; or does this require a special faculty or 
mandate of the Ordinary of the place? Answer: No, as regards the 
first part of the question; yes, as regards the second part (A.A.S., 
XI, 477).

Similarly, the ordinary jurisdiction of the canon penitentiary to 
absolve cannot be delegated by him (Canon 401, § 1).

Canon 199 further declares that jurisdiction delegated by the Holy 
See can be subdelegated, either for one act or even habitually, unless 
the first person was delegated for personal qualifications, or subdelega
tion was forbidden; jurisdiction delegated for a “ universality of 
affairs 11 (i.e., all cases of a certain category) by an Ordinary inferior 
to the Roman Pontiff can be subdelegated in individual cases; in all 
other cases, the delegated power of jurisdiction may not be sub
delegated without explicit concession. Duties, however, which do not 
entail jurisdiction can be subdelegated by delegated judges, even 
though subdelegation was not explicitly granted; no subdelegated 
power can be further subdelegated, unless this faculty has been 
explicitly granted.

Canon 57 extends this faculty of subdelegation to the execution of 
rescripts, whether jurisdiction is delegated in the rescripts, or the 
mere ministry of execution is committed. In substance this is the 
rule of Canon 57.

Paragraph I rules that the executor of rescripts (any kind of 
executor is meant and any kind of rescript, for the law does not 
distinguish) can substitute, according to his prudent judgment, an
other person to execute the rescript. The Canon says simply, another 
person without specifying what his qualifications should be; nor does 
the Canon state that the substitute should be a cleric, for if it is a 
question of mere ministry and not the exercise of the power of Orders 
or jurisdiction, the substitute might be, strictly speaking, even a lay 
person; though as a rule this is not expedient. All the more so since 
the executor must act in accordance with his prudent judgment.

That it is not proper to select a lay person as a substitute is apparent 
from the mind of the law relative to the chancellor of the Curia. 
Canon 372 states that in every Curia the Bishop shall appoint a 
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chancellor who must be a priest. Canon 373 adds that the Bishop 
may also appoint other notaries besides the chancellor, and their 
signature will be recognized by the Church in her courts; the Bishop 
may appoint a notary either in general (for all acts), or for specified 
acts or occasions only; he may also appoint laymen as notaries, if 
clerics are not available, but in criminal causes of the clergy, the 
notary must be a priest.

However, there are exceptions to the rule of Canon 57. The executor 
may not substitute another person when the rescript or the law forbids 
such substitution, or the rescript itself determines the person who may 
be substituted.

Paragraph 2 explains more fully and definitely the mind of the 
legislator. It declares that if the executor has been appointed because 
of personal qualifications, he may not entrust to another the execution, 
but only acts preparatory to the execution. The executor is con
sidered to be selected for his personal qualifications when it is evident 
from the form of the rescript and from its express terms (by “ per se ” 
or “ personaliter ”), that he was chosen to execute the rescript because 
of special skill in such matters, knowledge or authority. The executor 
may not entrust to another the execution, even though the person be 
better qualified than the executor himself. He can only entrust to 
another acts preparatory to the execution. For example, he can 
select another to take care of the task of verifying the truthfulness of 
the petition, of hearing the parties, or of examining witnesses.

The Decretal Law, cited in the Code’s footnote, is in harmony with 
the rule of Canon 57:

“ The executor who is commissioned by the Apostolic See to appoint 
a specified person to a benefice in a specified church, diocese or 
province, can lawfully entrust the work of execution to another. But 
if, without specifying any particular person, he is commissioned to 
appoint a worthy person to a certain church or benefice—for then it 
is clear that he was selected on account of his personal qualifications 
for the work—he cannot subdelegate another—unless the form of the 
commission states that he can perform the work of execution personally 
or through another ”.7

7 C. 12 de officio et potestate judicis delegati, I, 14 in VI°.
8 Canon 199, § 5.

Moreover, the substitute executor cannot subdelegate another, unless 
this power is expressly granted to him.8 Furthermore, we hold that a 
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confessor by reason of his obligation to keep inviolate the seal of the 
confession cannot substitute another in the matter of granting a 
dispensation for the internal sacramental forum; he could do this only 
with the penitent’s permission, though in most cases this is not 
expedient. He can substitute another, however, when the granting 
of a dispensation for the internal non-sacramental forum is involved; 
in a certain sense the obligation binds him but not in the same way. 
Some sponsor the opposite opinion,9 but without substantiating it.

Lastly, it should be noted that the mandate of an executor ceases 
in the same manner as delegated jurisdiction expires according to the 
rule of Can. 207, which declares that the delegated power expires in the 
following cases: (1) when the mandate has been executed; (2) when 
the time of delegation has expired, or the number of cases for which it 
was given has been exhausted; (3) when the final motive or cause of 
the delegation ceases; (4) by recall of the delegation by the delegating 
superior conveyed directly to the delegate; (5) by renunciation of the 
delegate conveyed directly to the delegating superior and accepted 
by him. It further declares that delegated jurisdiction does not cease 
on the retirement from office of the delegating superior, except in the 
two cases mentioned in Canon 61; power granted for the internal 
forum is still validly exercised, if through inadvertence the priest has 
not noticed that the time for which the faculties were given has 
elapsed, or that the number of cases has been exhausted; when several 
persons are delegated coUegialiter, all lose their delegated powers if 
one fails to act, unless the contrary is stated in the delegation.

Properly distinguishing between the 
Practical Decisions of Cases e“cutiof and the "8e

of faculties and privileges, as also 
between the exercise of jurisdiction 

and the exercise of an office of an authorized witness (e.g., the assist
ance of a priest at the celebration of marriage), we set forth the 
following:

(a) The response given by the Sacred Penitentiary on Nov. 10, 
1926 to the following doubts pertains to the use of faculties or 
privileges: The Sacred Penitentiary on July 18, 1919 declared that 
Bishops may not habitually communicate to the priests of their 
territory the faculty of blessing with indulgences rosaries and other 
religious articles, spoken of in Canon 349, n. 1. It was then asked:

* o cf. Genicot-Salsmons, Vol. TT, n. 530, ed. 1931.
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May Bishops, at least for single acts, communicate to the priests of 
their territory these same faculties? Do the aforesaid faculties belong 
to the Vicar General also? The Sacred Penitentiary on Nov. 10, 
1926 answered both these questions in the negative. These faculties 
are given as personal privileges to Bishops (not to Ordinaries) in 
recognition of the Episcopal dignity.

(b) Similarly, the delegation of assistance at marriages should be 
duly considered for despite pre-Code and post-Code teaching, this 
matter is governed by Canon 1096, as is clear from the reply given 
by the Code Commission in 1928.  For valid delegation it is required 
that it be given expressly either orally, or in writing, or by action 
(Canon 1096, § 1). Thereby all tacit, implied, presumed, or interpre
tative delegation is excluded. It must be given by one who has the 
power of delegation or subdelegation, namely, the Roman Pontiff for 
the universal Church, the Ordinary in his territory, the pastor in his 
parish. Quasi-pastors and parochial vicars, if they have full parochial 
power, are held equal to pastors. These are: the parochial vicars 
(Canon 471), the administrator, called a vicarius oeconomus (Can. 
472), the vicar substitute, or the supply priest, if appointed by the 
Ordinary, or the substitute appointed by the pastor with the approval 
of the Bishop without any limitation of his powers as regards marri
ages (Can. 465-474), the vicar adjutor of a pastor who is incapable 
of discharging his duties properly (Can. 475). The vicarii coopera
tores (assistant priests), unless the contrary has been explicitly stated 
by the Ordinary or by the pastor, can, it seems, be reckoned among 
these, since they must help the pastor in the general ministry of the 
parish (Can. 476, § 1). We should keep in mind the rule of Canon 
1096, § 1, which declares that when permission is given to another 
priest to assist at marriage in accordance with Canon 1095, § 2, it 
must be granted expressly to a specified priest for a specified marriage; 
general delegations must not be given except to regularly appointed 
assistants for the parish to which they are appointed; otherwise the 
permission or delegation is invalid. Hence the Ordinary or the 
pastor should give this delegation; or the diocesan constitutions, or the 
lawful rules of the diocese should be followed.

10

io 4.A.S., XX, p. 61.

The following can subdclegate: the person delegated by the Holy 
See, even habitually, unless he was chosen for personal qualifications; 
in individual cases only, one delegated by an Ordinary for a “ uni
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versality of affairs ”; and the delegate to whom subdelegation was 
explicitly granted in his delegation.

(c) The priest who is delegated to assist at marriage must be 
specified, as the “ Ne Temere ” Decree ordained, and according to 
the Code he must be delegated “ for a specified marriage.” The 
priest may be designated either by name or by office, in such a way, 
however, that the individual priest delegated by the Bishop or the 
pastor cannot be confused with another. However, it is not forbidden 
that several specified priests be chosen, whether they be named in
dividually or collectively. But no longer can it be left to the parties 
to choose the priest who is to assist at the marriage, nor is indirect 
specification of the priest valid. The Code Commission was asked: 
Whether, according to Canon 1096, § 1, the priest is specified if the 
pastor declares to the superior of a monastery in a particular case 
that he (the pastor) delegates for the marriage to be contracted on the 
following Sunday in the mission chapel attached to the parish that 
religious priest whom the superior of the monastery shall appoint to 
say Mass in that chapel on next Sunday? The Code Commission  
answered that such delegation is invalid, because the delegation has 
not sufficiently determined the priest who is delegated.

11

Lastly, it was in dispute whether the one delegated must know of 
the delegation and accept it before he can validly act. The Sacred 
Roman Rota (In causa Divionen.) on January 20, 191112 held that 
the question should be solved in this way: Before the marriage, the 
safer course is to be followed; after the marriage, “ standum est pro 
valore actus,” until the Holy See decides otherwise.

The Code Commission was asked: (1) Can an assistant priest 
(vicarius cooperator, Canon 476), who, in accordance with Canon 
1096, § 1, has been given general delegation to assist at marriages by 
the local Ordinary or the pastor subdelegate a definite priest to assist 
at a definite marriage? (2) Can the pastor or the local Ordinary, 
who, in accordance with Canon 1096, § 1, delegated a definite priest 
to assist at a definite marriage give him permission to subdelegate 
also a definite priest to assist at the aforesaid marriage? The Com
mission answered both questions in the affirmative.18 This response, 
and this bears repetition, is in perfect harmony with Canon 199, due

n May 20, 1923; A. A. S., XVI, 115.
12 A. A. S., Ill, 284.
is Dec. 28, 1927; A.A.S., XX, 1928, p. 61.
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regard being had for the limitations or conditions set down in Canons 
1095, § 2, and 1096.

(d) However, for the reason that the principles governing the 
delegation of jurisdiction established in Canon 199 are applicable in 
the matter of delegating assistance at marriages, it does not follow 
that the Code’s principles for supplying jurisdiction (Canon 209) can 
be applied to assistance at marriages. We have stated  that a 
marriage at which a putative or an invalidly appointed pastor assists 
is valid. For said marriage is valid not because the Church supplies 
delegation in the case of invalid assistance at marriage, but because of 
the supplying of jurisdiction to the pastor, who becomes thereby the 
true pastor for the aforesaid assistance at marriage.

14

(e) The Quinquennial Faculties delegated by the Holy See to 
Ordinaries can be subdelegated, because granted by the Holy See 
(Canon 199, §2), unless this is expressly forbidden. Consequently, 
if there is no explicit prohibition regarding their subdelegation, the 
general rule obtains. The Holy See is wont to forbid the delegation 
of the faculty to grant permission to read forbidden books, and this is 
stated explicitly: “ This faculty is granted to Ordinaries to be used by 
them personally, that is, it must not be delegated to any other 
person.” Similarly, in the Index of the Quinquennial Faculties we 
read that it is the mind of the Holy Office that with respect to the 
faculty granting the sanatio in radice in the case of mixed marriages, 
“ The Ordinary can subdelegate in individual cases pastors only.” 
Likewise certain restrictions are appended.

* * * *

CANON 58
Eescripta quaelibet exsecutioni mandari possunt etiam ab exsecutoris 

successore in dignitate vel officio, nisi fuerit electa industria personae.
Any rescript may be executed by the executor’s successor in the 

dignity or office, unles& the executor was appointed because of personal 
qualifications.

Is the power of executing rescripts transmitted from the original 
executor to his successors? The present Canon says: Yes, unless the 
executor was chosen for personal qualifications.

i*  Cf. our commentary on Canon 15, pp. 591-592.
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All rescripts, without exception—consequently not those only that 
contain dispensations from matrimonial impediments—can be executed 
also by the executor’s successor in the dignity or office.

When rescripts are committed for execution to a person constituted 
in a certain dignity,1 or to anyone holding an ecclesiastical office2 
they can be executed by his successor in the dignity or office. The 
reason for this ruling is stated in the concise terms of the Regula 
Juris 46, cited in the Code’s footnote: “ He who succeeds to the right 
of another ought to use the same right.” * The dignity and the office, 
which are of themselves perpetual, are more to be considered in this 
matter than the person. In the matter of executing rescripts the 
person of the executor disappears, as it were, and the affair is practic
ally given over to the dignity or office which he holds.

Prior to the Code this same rule obtained in the matter of dispensa
tions. The Holy Office in its Encyclical Letter under date of February 
20, 1888, decreed: 3 “ The Vicar Capitular or the administrator can 
also execute any Apostolic dispensations which were committed to 
the Bishop, or to his Vicar General, or Official, and have not yet been 
executed, whether they had started to execute them or not. On the 
other hand, after the See has been filled, the Bishop or his Vicar 
General in matters spiritual, or Official can execute dispensations which 
were committed for execution to the Vicar Capitular, whether he had 
begun their execution or not.” Subsequent decrees extended this 
concession.

In this connection due consideration should be had for the legisla
tion contained in Canons 368, § 2 and 435, § 2, cited in the Code’s 
footnote to Canon 58. Canon 368, § 2 states that unless it is expressly 
stated otherwise, the Vicar General can execute the rescripts of the 
Holy See which are sent to the bishop or his predecessor in the 
diocese, and in general he has the faculties which are habitually given 
to the local Ordinary by the Holy See, according to Canon 66. These

1 The term   dignity ’  is taken indeterminately, in general, hence any kind, even 
including the major and minor dignities of chapters.

* * 1

2 Office should be understood here in its strict sense according to Canon 145, § 1, 
which declares that an ecclesiastical office means a stable position created either 
by the divine or the ecclesiastical law, conferred according to the rules of the 
sacred canons, and entailing some participation at least in ecclesiastical power, 
whether of orders or jurisdiction; e. g., the pastor, spiritual director, chaplain of 
nuns, or the chancellor of the Curia.

* Is, qui in ius succedit alterius, eo lure, quo ille, uti debebit.
» This Letter was cited in our commentary on Canon 57 and may be found in 

the Collectanea de Prop. Fide, n. 1685.
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faculties are transmitted to successors, and when granted to the Bishop 
are granted also to the Vicar General. Canon 435, § 2 declares that 
the Chapter, and after the election, the Vicar Capitular can do all 
things which the Vicar General can do according to Canon 368, § 2.

Canon 58 concludes with the qualification: Unless the executor was 
appointed because of personal qualities. What has been said in our 
commentary on Canon 57, § 2 in explanation of “ electa industria, 
personae ” is equally applicable here.

» * * •

CANON 59
§ 1. Exsecutori fas est, si quoquo modo in rescriptorum exsecutione 

erraverit, iterum eadem exsecutioni mandare.
§2. Quod attinet ad taxas pro rescriptorum exsecutione, servetur 

praescriptum can. 1507, § 1.
§ 1. If the executor makes any mistake in the execution of rescripts, 

he has the right to repeat the execution.
§ 2. In reference to the tax for the execution, the law of Canon 1507, 

§ 1 is to be observed.

When commenting on Canon 53 we saw the Sacred Penitentiary’s 
reply (Jan. 15, 1894) to the second doubt submitted by the Bishop 
of Nicotera and Tropea. The question was: What should be done if 
the present Bishop discovers that certain marriages, for very urgent 
reasons, were contracted after the Agent’s notification, and before the 
Curia had received the original document; meanwhile the parties are 
in good faith? Answer: A re-execution of the dispensations is 
necessary. This document is cited in the Code’s footnote to the 
present Canon, and what it decrees regarding matrimonial dispensa
tions is in a general way decreed in Canon 59.

Paragraph I. If the executor errs in any way in the execution of 
rescripts he has the right to repeat the execution. Executor is to be 
understood here in its full meaning as stated in Canon 54. The ex
pression “ in any way ” means whether he errs knowingly or unknow
ingly. “ Fas est ” means that he is permitted to repeat the execution, 
but if he errs by not complying with essential conditions and prescripts 
pertaining to validity (Can. 55) contained in the rccripts, “ fas est ” 
means that he is obliged to repeat the execution, unless recourse is 
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again made to the grantor. To repeat the execution signifies that 
by a new decree he corrects the former execution. Similarly, if a 
confessor was selected by the grantor to execute his rescript and made 
a mistake in its execution, e.g., if he dispensed without considering 
offspring that should have been legitimated, the grantor can require 
that the rescript be re-executed, and by another confessor also, even 
if he has kept the rescript. If recourse is again had to the Holy See, 
in case of error or when some defect renders the rescript invalid, the 
Holy See at times (if the case warrants it) sends the “Perinde 
Valere,” by which document the Holy See decides that the former 
rescript obtains precisely as though everything had been properly 
carried out from the beginning.

Paragraph 2, In reference to the tax for the execution, Canon 
1507, § 1 rules that with due regard to the prescripts of Canons 1056 
and 1234, the determination of the fees to be paid throughout the 
whole ecclesiastical province for various acts of the so-called voluntary 
jurisdiction (which means here the concession of dispensations and 
other favors), for the execution of rescripts of the Holy See, or on the 
occasion of the administration of the Sacraments and sacramentals, is 
vested in the Provincial Council, or a convention of the bishops of the 
province; however, such determination has no force until it has been 
approved by the Holy See (that is, by the Sacred Congregation of 
the Council). According to this Canon, the fees are to be fixed for 
the whole ecclesiastical province by the Provincial Council or a 
conference of Bishops. Where this, has as yet not been done—though 
it should be—the prudent thing is to follow the local custom.

Canon 1056 enacts that, with the exception of a small charge for 
necessary expenses of the chancery office in dispensations which are 
not issued in forma pauperum 9 the local Ordinaries and their officials 
cannot demand any gain on the occasion of the concession of a dis
pensation. All customs to the contrary are condemned, (for it is a 
corruption of law, Canon 5), unless the Holy See shall have explicitly 
given them this right. If they, nevertheless, exact such profit, they 
are bound to make restitution. Accordingly, the executor is permitted 
to exact only for the matrimonial rescripts granted “ in forma non 
pauperum ” not a payment of a tax, but a small offering only for the 
necessary expenses of the Chancery, and the smaller it is the more 
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will it correspond with the wishes of the legislator.1 In Canon Law 
those who live sparingly on the fruits of their daily labor are regarded 
as “paupers.” However, in our age it is an abuse to consider as 
“ poor ” persons who, though having no fixed income, receive consider
able returns from certain works, professions and offices, e.g., certain 
physicians, lawyers, merchants, magistrates, and are able to live as 
wealthy persons and in point of fact do. This gratuitous concession 
of matrimonial dispensations was already in force from the time of 
the Council of Trent (sess. XXIV de reformatione matr., c. 5), and 
was later confirmed by many decrees, as is clear from the footnote to 
Canon 1056 in the Code.

Canon 1234, with regard to a schedule of funeral taxes, rules that 
where such does not already exist, the local Ordinaries shall draw up 
for their territory a schedule of funeral taxes or offerings, giving due 
consideration to the legitimate particular customs and all the special 
circumstances of persons and places. They shall consult the Cathedral 
Chapter (or diocesan consultors) in making these regulations, and, .if 
they think it advisable, they may also consult the vicars-forane 
(deans) and the pastors of the episcopal city. The schedule of taxes 
should for the various cases determine the fees, which must be moderate 
and fixed in such a manner that all occasion for contention and 
scandal is removed and the rights of all concerned are well defined. 
If several classes of funerals are enumerated in the schedule, the party 
who arranges for the funeral has the right to choose freely between 
them. The Code Commission March 6, 1927, in answer to a doubt 
regarding the interpretation of Canon 1234, declared that exempt 
religious too come under this law concerning the schedule of funeral 
taxes.2

Note. Matrimonial dispensations for the internal forum are issued 
by the Holy See absolutely gratis; however, a tax is imposed for those 
pertaining to the external forum, except in the case of poor persons. 
For dispensations from ratified but not consummated marriages, special 
taxes are determined by the Sacred Congregation of the Sacraments 
(formerly this was done by the S. C. of the Council), and by the 
Sacred Congregation for the Oriental Church.

1 Tn the United States, the Third Plenary Council of Baltimore (n. 134) stated 
very clearly that no emolument should be received by the executors of rescripts, 
except the offering required by the Holy Sec and the tax imposed by the Bishop 
for Chancery expenses.

2 A. A. 8., 1927, p. 161.
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The term Tax in the various Dicasteries of the Holy See has many 
meanings: (1) Tax, properly so called, which (e.g., for matrimonial 
dispensations) is a fixed amount of money exacted for any kind of 
impediment, independently of the economic condition of the petitioner. 
It is not intended to be a price placed on the dispensation, and in order 
to estimate it properly, one should remember that it is a sort of 
penalty; (2) Componenda, which is'a certain sum of money to be 
paid dependently both on the means of the petitioner and the nature 
of the favor sought. This money is distributed by the Holy See for 
pious work, or made part of the Patrimony of Peter; (3) Agent’s fee, 
that is, compensation for the services of an agent, which is fixed by the 
Sacred Congregation; (4) Carrier Expense, which is the sum of money 
expended in sending the documents or rescripts.

The payment of the Tax and the Componenda is exacted of wealthy 
persons. The quasi poor must pay a little more than the regular tax; 
the Agent’s fee and the postal expenses must be paid by every 
petitioner; but this is not always observed. For ordinary rescripts, 
however, there exists a small tax fixed for all petitioners. Quite 
frequently, for a given reason, the poor and even the quasi poor are 
excused from paying the usual tax. The above statement refers prin
cipally to taxes exacted for matrimonial dispensations, since as a 
general rule the nature of the tax depends on the number of affairs 
involved.

It should be noted that falsely alleging poverty to escape the tax 
does not vitiate the rescript, the favor, or the dispensation, but the 
petitioners in such case are still bound in justice to pay the tax owed 
the Holy See. In this matter, the Constitution Ordo Servandus, 
“ Normae Communes ”,3 29 Sept. 1908, should be consulted, noting, 
however, that on account of custom and the new condition of things, 
the rules entitled “temporary dispositions” were subsequently changed, 
owing particularly to the fluctuating value of money among the 
various nations of the world.

« « • •

CANON 60
§ 1. Hescriptum, per peculiarem Superioris actum revocatum, per

durat usque dum revocatio ei, qui illud obtinuit, significetur.
§ 2. Per legem contrariam nulla rescripta revocantur, nisi aliud in 

ipsa lege caveatur, aut lex lata sit a Superiore ipsius rescribentis.
» Cap. XI, de taxationibus et procuratoribus, A. A. S., I, (1909).



770 A Commentary on Book I

§ 1. If a rescript is revoked by a special act of the superior, it is 
valid until the one who obtained the rescript is notified of the 
revocation.

§ 2. Rescripts are not revoked by a contrary law, unless the law 
expressly so provides, or unless it has been granted by an authority 
superior to the one who issued the rescript.

Canons 60 and 61 are concerned with the cessation of rescripts. 
Strictly speaking, rescripts should be regarded as permanent. How
ever, they can cease in the following ways: by lapse of the specified 
time for which they were given, e.g., if granted for a period of three 
years; by the fulfillment of a resolutory condition, e.g., “ donec con
valueris”, in the rescript; by the death of the recipient, if there was 
question of a personal favor;1 by the renunciation of the recipient, if 
the favor was granted for his benefit alone;2 and by revocation on the 
part of the grantor or his superior. This is the case considered in the 
present Canon.

Paragraph I states that if a rescript3 is revoked by a special act 
of the superior, it is valid until the one who obtained the rescript is 
notified of the revocation. From the context, it is apparent that there 
is not question here of a general, but of a particular rescript, since a 
general rescript is equivalent to a law and therefore requires public 
revocation. A particular rescript is revoked by a special act of the 
superior; hence it remains valid until the recipient has been notified 
of its revocation by the superior, either personally or through another. 
A particular rescript is a private matter, and its recipient must be 
notified individually or personally regarding the Superior’s intention 
to revoke the rescript. The rescript must be recalled by express 
revocation. Tacit revocation does not suffice, since real notification 
of the recipient is required.

Paragraph 2 declares that no rescripts are revoked by a contrary 
law. This means that no rescripts, be they of favor or of justice, of 
the Holy See or of an Ordinary, of a particular or general character,, 
are revoked by a law contrary to such rescripts when granted or to 
be granted.4

1 However, if an executor who was selected as a mere private person or for 
personal qualifications (Canon 58) dies before the execution, the rescript does not 
cease, but a new executor should be obtained.

2 Cf. however Canon 72, 1.
3 This includes both rescripts of favor and rescripts of justice.
* Herein the doctrine of Canon 60 differs from that of Canon 22, which treats.
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However, there are two exceptions to this rule of paragraph 2: (1) 
When the law expressly so provides. This must be clearly evident by 
the insertion of a derogatory clause, or by other means.

An example of this is furnished by Pope Boniface VIII. This 
passage is cited in the Code’s footnote under Canon 60.

“ Because of the selfish importunity of petitioners, We and several 
of our predecessors in the Roman Pontificate, have granted to many 
persons permanent concessions to receive the revenue of the benefices 
(excepting only the daily distributions), whether they were in schools, 
or residing in another of their churches, whether they tarried in the 
Roman Curia, or in some other specified place, or even in any place, 
with the result that abuses due to absence arise, and the process of 
dissolution is begun, divine worship, which We wish to see flourishing, 
is decreased, and commonly the office on account of which the ecclesi
astical benefice is conferred is ignored; We, wishing to correct past 
abuses, and as far as possible provide against future abuses, revoke in 
their entirety all such and similar grants issued to persons, not to 
churches or dignities, and We wish in Our time to put an end to such 
concessions. What We find ourselves unable to do, We leave to our 
successors ” (c. 15,1, 3 in VI0).5

(2) When it has been issued by an authority superior to the one 
who issued the rescript. Consequently, a law of the Holy See revokes 
contrary rescripts of Ordinaries; a law of an Apostolic Legate, of a 
plenary or provincial Council revokes contrary rescripts of Bishops; 
a law of the general chapter of an exempt religious organization 
revokes rescripts of provincial superiors, and without mentioning the 
same. The reason is that inferior legislators have no power against 
the wishes and orders of a superior.

Practical Decisions of Cases

Since Canon 694, §2 rules that in 
order that , there may be a record 
of the reception, the names shall 
be entered in the roll-book of the

association—indeed, this entry is required for validity of member
ship, if the association has been erected as a legal person—the disposi
tion of the Decree of April 23, 1914 would seem to be abrogated,

of laws. Canon 22 declares that a more recent law abolishes a former law, if . . . 
the new law is directly contrary to it. And rightly so, since a rescript, as we saw 
when, .commenting on Canon 48, assumes a special character.

5 The common law grants exemptions in this matter:.Canons 420 and 421, 
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whereby the legitimately admitted members of confraternities enjoy 
the indulgences of the same, even without their names being entered 
in the roll-book, though this was still obligatory. Therefore it is 
asked: When do the faithful who have been legitimately received into 
a confraternity begin to enjoy its favors? Do they begin to enjoy its 
favors from the moment of their reception, and hence before the entry 
required for validity of membership?

Answer: Just as prior to the Code the faithful, despite the Decrees 
of the Sacred Congregation of Indulgences, July 16, 1887 and August 
18, 1868, could enjoy said indulgences immediately upon their recep
tion into confraternities, so too today, the Code having been substituted 
for those Decrees, the favor granted by the Holy Office, April 23, 1914, 
remains; for Canon 60, § 2 states that no rescripts are revoked by a 
contrary law, unless the law states otherwise, and Canon 71 declares 
that privileges contained in the Code are revoked by a general contrary 
law; otherwise, the law of Canon 60 is to be observed.

« « - «, «

CANON 61
Per Apostolicae Sedis aut dioecesis vacationem nullum eiusdem Sedis 

Apostolicae aut Ordinarii rescriptum perimitur, nisi aliud ex additis 
clausulis appareat, aut rescriptum contineat potestatem alicui factam 
concedendi gratiam peculiaribus personis in eodem expressis, et res 
adhuc integra sit.

Rescripts of the Holy See or of an Ordinary are not rendered in
valid by a vacancy of the Holy See or of a diocese, unless the clauses 
in the rescript indicate the contrary, or the rescript confers on some 
individual the power to grant a favor to particular persons mentioned 
in the document, and the one who has such power under the rescript 
has not yet begun to use it when the see becomes vacant.

Rescripts, according to the present Canon, can also cease in another 
way, namely, by the expiration of the grantor’s authority by vacancy. 
It is asked: When are rescripts invalidated if the authority of the 
grantor expires by vacancy? Canon 61 decrees that no rescript of 
the Holy See dr of an Ordinary is rendered invalid by the vacancy of 
the Holy See or of a diocese. The vacancy of the Holy See is caused 
by the death or the resignation of the Roman Pontiff, while a diocese— 
and in law the term diocese refers also to abbeys and prelatures 
nullius1 — is made vacant upon the death, resignation, transfer or 
removal of the Ordinary.

i Canon 215, § 2.



of the Code of Canon Law 773

The same rule must be applied in the case of the vacancy of a 
Vicariate or Prefecture Apostolic, for Canon 20 authorizes us safely 
to extend the law in this manner, for this Canon declares that if there 
is no explicit provision concerning some affair, a norm of action is 
to be taken from laws given in similar cases. A Vicariate or a Pre
fecture can cease in the same way as an ecclesiastical office, namely, 
by death, renunciation, deprivation, removal or transfer.2 The ex
pression no rescript embraces all kinds of rescripts.

Canon 963, in the matter of dimissorial letters, declares explicitly 
that the dimissorial letters may be limited or revoked either by the 
Ordinary who issued them or by his successor in office, but once they 
have been issued they do not become void by loss of office of the 
Ordinary who issued them. The old law*  had the same rule with 
respect to rescripts with a mere executor: “ If executors have been 
appointed for any favor granted by the Apostolic See, We consider it 
equitable, that, as the favor itself, though its execution has not been 
begun (consequently also when the matter is entire) is not rendered 
invalid by the death of its grantor, so even when the matter is entire 
the power given to the executors is not invalidated, which power as 
accessory to the aforesaid favor fittingly follows the nature of its 
principal ” (c. 9,1, 14 in VI0).

For all other rescripts with a delegated or voluntary executor (cf. 
Canon 54) Regula Juris 16 in VI0* seemed to apply: “It is fitting 
that a Prince’s favor should be permanent.” However, two exceptions 
are established: “ Unless the contrary appears from clauses contained 
in the rescript.” Clauses indicating the cessation of the rescript at 
the vacancy of the Holy See or of a diocese can be the following: “ ad 
beneplacitum nostrum,” “ donec voluero,” but not such clausulae as 
“ ad beneplacitum Sedis,” “ donec revocavero,” “ ad beneplacitum 
Ordinarii pro tempore.”

The old law*  gives an example and the reason: “If the Roman 
Pontiff grants you the favor of allowing you to retain during his 
pleasure (ad suae voluntatis beneplacitum) the benefices which you 
were holding at the time of your promotion, such favor by his death, 
which extinguishes entirely the “beneplacitum” of the Pope, ceases 
by that very fact. But the contrary is true, if the aforesaid favor is

2 Canon 183, § 1.
* This is cited in the footnote under Canon 61.
* This is cited in the footnote under Canon 61.
* Referred to in the Code’s footnote under Canon 61.
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granted during the pleasure of the Apostolic See (ad Ap. Sedis bene
placitum). For in that case, because the See itself does not die, the 
favor will continue permanently, unless it is revoked by his successor. 
However, by virtue of said concession, which ought to be restricted 
since it is solicited, you can licitly retain those benefices only which 
you hold canonically ” (c. 5 de rescriptis, I, 3 in VI0).

Because of a certain analogy we quote here the law of Canon 183, 
§ 2, which ordains that an ecclesiastical office is not lost by the fact 
that the superior who made the appointment goes out of office in any 
way, unless the law decrees otherwise, or the appointment to the 
office was made by the superior under the clause: “ ad beneplacitum 
nostrum ” or an equivalent phrase.

The second exception is: When the rescript confers on some in
dividual the power to grant a favor to particular persons mentioned in 
the document, and the matter is still entire. The case concerns the 
power or the faculty conferred on some individual, namely, the ex
ecutor; that is, delegation of the power or the faculty of granting a 
favor. Briefly, it concerns not a favor already granted (gratia facta), 
but one to be granted (gratia facienda), not by the Roman Pontiff 
himself, but by a free, voluntary, or delegated executor. Moreover-, 
it concerns a favor to be granted to the particular persons or designated 
petitioners mentioned expressly in the rescript; consequently, a definite 
and concrete case for which an actual faculty (not an habitual faculty 
or privilege outside the law)3 is given. The expression “and the matter 
is still entire ” means that the executor has not begun the preparatory 
acts: .of’ the execution. Likewise, the matter is considered to be 
entire if the; executor issued the executorial decree, but invalidly, for 
he who has performed an invalid act has done nothing.

The old law * also contains legislation on this point, and those 
canons which restate former laws in their entirety must be interpreted 
in accordance with the old law.4

(a) Pope Boniface VIII ordained: “Should power be granted as a 
favor to some individual without any designation of persons, that, by 
virtue of Apostolic authority he can appoint to a specified church some 
worthy persons, or that he can confer benefices whose conferring has 
legitimately devolved on the Apostolic See, restraining by virtue of

8 Cf. Canon 66.
* Cited in the Code ’s footnote to Canon 61.
< Canon 6, 2®.
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the same authority objectors by an ecclesiastical censure, this grant, 
which it is fitting should be permanent since it contains a special 
favor, does not expire with the death of its grantor even when the 
matter is entire.” This portion of the Decretal Law just cited does 
not pertain to the second exception spoken of in Canon 61; for Pope 
Boniface is speaking of the granting of an habitual faculty.8 Habitual 
faculties are regarded as privileges superseding the law and “ they do 
not cease when the grantor goes out of office, unless they were granted 
under the clause 1 ad beneplacitum nostrum’ or an equivalent 
phrase”.6 * 8 However, Pope Boniface continues: “ Otherwise, if power 
is given to him for an appointment to be made for a specified person, 
not because of his favor but that of the person whom he is ordered to 
appoint; that power indeed does expire in every respect if the grantor 
dies when the matter is entire ”.T Here then is the foundation of the 
second exception decreed by Canon 61. It is required that there be 
question of a favor to be granted (gratia facienda) and in no respect 
a favor already granted (gratia facta)—of a favor to be granted to 
certain determined persons—of a power given or delegated for this, 
namely, power granted to an executor. Lastly, there must be question 
of the death of the grantor occurring when the matter is still entire.

6 Cf. Canon 66, § 1.
o Cf. Canon 73.
i C. 36, III, 4 in VI0.
* The Code cites this in its footnote to Canon 61.
8 The current legislation has changed this Decretal Law with respect to the con

testation of suit in Canon 1725, which states that the matter ceases to be entire when 
the citation has been legitimately made or the parties have of their own accord 
appeared in court.

(b) C. 19, X, I, 29 * offers another example. There Pope Lucius 
III writes as follows to the Archbishop of Canterbury and his Suffra
gans: “ Our consultatory response to you is as follows: If the con
testation of suit had place before the death of Our predecessor, the 
mandate in no wise expired with the death of the mandator. How
ever, if he died before the contestation of suit, the judges whom he 
had delegated must not in virtue of such delegation proceed ”.8

The present canonical teaching on the cessation of rescripts will be 
treated more fully in the canons following, which deal with the 
cessation of privileges and dispensations. To understand properly 
this nexus, the next canon, Canon 62, should be carefully considered.
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CANON 62
Si rescriptum contineat non simplicem gratiam, sed privilegium vel 

dispensationem, serventur insuper praescripta canonum qui sequuntur.
If a rescript contains not merely a favor, but a privilege or a dis

pensation, the Canons of the Code on privileges and dispensations 
must be observed.

This Canon decrees that the Canons of the Code on privileges and 
dispensations must be observed when rescripts contain privileges or 
dispensations. These Canons are found in the last two Titles of 
Book I: Title V Privileges, and Title VI Dispensations.

Canon 62 decrees that if a rescript contains not a simple favor but a 
privilege or a dispensation the regulations established in the following 
Canons must also be observed. The expression “ simple favor ” when 
distinguished from a privilege, or a dispensation as happens in this 
Canon, means a favor granted in a non-permanent manner. The 
term “privilege” means a favor granted in a manner that is not 
permanent; while “dispensation” signifies a favor granted contrary 
to law. Lastly, the force of the term “ insuper ” implies that what the 
Code rules regarding rescripts must be observed together with its 
regulations on privileges and dispensations.

From this it is evident that the Title on Rescripts is of the highest 
importance, for practically all the acts of the Holy See and of 
Ordinaries assume the nature and character of a rescript, and conse
quently must be governed by the legislation of those Canons.



TITLE V
PRIVILEGES

(CANONS 63*79)

Foreword

In the fifth Title of Book I it is proper that the legislator treat of 
privileges. Canon 62, as we saw, establishes a nexus between privi
leges and rescripts, although privileges are not always obtained by 
means of rescripts. However, privileges are “ private laws,” as the 
term signifies, and hence the title on privileges properly follows the 
titles on law and custom. Lastly, by means of privileges, whether 
obtained against the common law or outside it, a certain kind of law 
is established and hence they are properly treated of in the first book 
of the Code, since there the canonical methods for the enactment of 
laws are determined. The juridic institute of privilege is found in 
the Roman law. It will be helpful to consider the Roman law under 
a threefold aspect in order that the nature of privileges be fully 
set forth:

From a consideration (a) of the extension of a law with regard to 
its passive subject, (b) of the scope of its subject matter, (c) of its 
relation to the principles or rules of law in general. The considera
tion of these points teaches us what a privilege is.

By reason of its extension law is divided into: Common (universal), 
which is in force throughout the entire territory; Particular, which 
obtains in a portion of the territory; General, which is established for 
all citizens; and Special, or that which is enacted for various classes 
of citizens. A privilege, under this aspect, is a favorable or an un
favorable statute made for individual persons. Cicero says that it 
was not customary for the Romans to make laws against individuals, 
for that was privilege.1 Hence the familiar definition of Paulus 
Diaconus, the historian (720-799): A privilege is a private law.

Considering the scope of its subject matter, a law is general, if it 
states a rule that is continually applied in the law; or it is special, if 
it is restricted to some legal section or matter.

i “In privos homines leges ferri noluerunt, id est enim privilegium.” De Legibus, 
lib. Ill, c. 19, M. Tulii Ciceronis; cf. Aulus Gellius, Noct es Atticae, X, 20.

(777)
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In respect to the principles and logic of law, it is common law2 * 
(regular, normal), when it appears to contain a rule or principle in 
law; or Special law (Jus singulare),8 exceptional, anomalous, as if 
outside the law, which Paulus defines as follows: “Jus singulare is 
that law which against the strict common law has been introduced by 
the authority of the government for a special advantage ”.4 The jus 
singulare, therefore, is enacted against the strict common law, i.e., 
against the purposes of the law to which it seems to establish an 
exception (not however against the natural law), on account of some 
special advantage; for the reason that though every law has for its 
purpose some advantage, nevertheless there must be some special 
advantage beyond the common advantage of all law when exceptions 
are to be made.5 *

2 15, D. XXVIII, 6; Savigny, I, § 16, pp. 83, 84.
> Concerning Jus singulare (benigne receptum jus constitutum, etc.), cf. 

Savigny, 1, c. p. 83, n. 9.
4 16, D, I, 3.
5 Cf. Bonfante, 1st., pp. 14, 15; Savigny, I, p. 84; Ferrini, Manuale di Pandette, 

n. 9.
e Cf. Bruns, Fontes, p. 34; Riccobono id, p. 53.
7 Pro Domo suay M. Tulii Orationes.

We come now to a consideration of the meaning or the nature of 
privilege.

Under the ancient law or in the beginning a privilege was not the 
jus singulare of which Paulus speaks, but a special concession in 
favor of some person, not because of some special advantage which is 
evident of the concession itself, but as a favor; or it was an un
favorable provision in respect to the same. Hence a privilege was 
favorable, and perhaps in this sense of the word the Law of the 
Twelve Tables (IX, I) declared: Privilegia ne inroganto, No laws 
shall be proposed respecting individuals;0 or it was unfavorable, and 
in this sense Cicero and Gellius understood privilege. With Cicero the 
word “ privilege ” seems to have had ordinarily an odious meaning. 
He called a privilege the law which Clodius passed regarding his exile.7 
Similarly, an unfavorable privilege is. the prohibition of gifts between 
husband and wife, though this is permitted to all others.

Under the later law its meaning changes, so that sometimes it is 
understood to mean, as previously, a concession made in favor of an 
individual—now, seldom as something unfavorable—or again it means 
a concession granted in favor of an entire class of persons, in which 
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case it usually bears great similarity to the benefit of law (beneficium 
legis) and not infrequently is scarcely distinguishable from it.

The benefit of law (beneficium legis) is the favorable special law 
(jus singulare) granted to a particular class of persons or to any 
persons in special determined circumstances, which is established to 
temper or relax the rigid application of particular principles. For 
example, the benefit of competence, of inventory, of age, etc. The 
"benefit of law is similar to a privilege, insofar as each is a special law. 
But it differs from privilege in this respect that privilege can also be 
understood as an unfavorable law; and it differs also when privilege 
is taken to mean a concession granted in favor of an individual group 
of persons. For: (a) The benefit of law regards the states in which 
all persons can be found, rather than classes of persons; (b) In the 
benefit of law there is always in evidence that intrinsic advantage 
mentioned by Paulus when defining the jus singulare, of which the 
benefit of law is a species, whereas this advantage is not in evidence 
in privileges, which rather either manifest the generosity of the grantor 
or owe their existence to extrinsic causes.

The Concept of Privilege in Canon Law
The juridic institute of privilege was brought over from Roman law 

into Canon Law with this twofold meaning, namely, as a concession 
made in favor of an individual person, or even of a particular class or 
group of persons; and as a particular or individual rule (jus singulare), 
or benefit of law (beneficium legis), granted to all those persons who 
are found in special conditions of life, and on account of some 
advantage. Though the common law is binding upon all, and to a 
certain extent the dictum,8 “ He that seeks to have things for his own 
particular uses loses such as are common ”, should also apply where 
there is question of the observance of law; nevertheless, it is quite 
fitting that the Church establish special rules, make allowances for the 
various characters and customs of men, reward the meritorious, and 
make concessions contrary to law or outside the same: hence the 
reason for privileges.

In its strict sense privilege is a private law that confers on some 
person a special favor contrary to or outside the common law. 
Privilege is termed a u law,” not as if begetting an obligation, for no 
one is obliged to use a privilege granted to him solely for his own 
benefit, unless an obligation to that effect should arise from some

8 The Imitation of Christ, Book III, c. 13, v. 1.
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other source,0 and as a general rule privileges are not granted in the 
form of a law but in the form of a faculty. However, in a certain 
sense a privilege is a law, because it is something stable; for its 
recipient it serves as a certain norm of action, and especially because 
it obliges third parties not to molest the grantee in using the favor 
or faculty granted to him. Besides, this is evident from the very law 
of nature.

Since a privilege is not a true law it does not require promulgation. 
It is necessary and sufficient that the beneficiary be really notified of 
its issuance by an official document or other means of proof.. As a 
rule a privilege is not effective until accepted by the grantee, because 
“ usually a favor is not given to an unwilling party ”;10 but the 
request of a party for a privilege implies its acceptance; a privilege 
is not a matter of law but of fact, concerning which the legislator and 
the judge are presumed to be ignorant; consequently a legislator does 
not tacitly abrogate a privilege by general laws.

Privilege is a private law in respect of a physical, or a moral person 
or even of a certain locality or community. The definition states that 
a privilege confers a special favor. This means that a privilege must 
grant something and as a special concession, namely, by liberating the 
party from an obligation—a privilege against the law, or by granting 
the party something not had by others—a privilege outside the law. 
The nature of privilege is correctly set forth in Decretal Law: “ Since 
privilege is a private law; nor would it be private, unless it conferred 
something special ”.11

In its wide sense privilege is a certain law that grants a special 
favor to some group or class of persons, things or matters. In other 
terms, privilege is a special law (jus singulare) that departs from the 
common law and gives 11 privileges of law,” “ prerogatives,” “particular 
rights,” all of which are therefore true laws and require promulgation. 
Their acceptance is not required, since they are equivalent to laws, 
nor do they cease by renunciation. Today these privileges in the 
wide sense are embodied in the Code and can be granted validly even 
without a reason, unless something otherwise stands in the way, but 
such concession would be illicit, because the legislator must act with 
prudence and therefore for a given reason. As formerly these privi
leges were assimilated to the law and were termed “ clausa in Corpore

o Canon 69.
io Fr. 69, de R. J., D. L. 17.
n C. 25, X, V, 40.
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Juris,” and those granted by private law or indult were called “ extra 
Corpus juris,” so too today privileges are divided into those contained 
in the Code (in Codice contenta) and those in existence outside the 
Code (extra Codicem existentia).

(a) Privileges contained in the Code are: the common privileges of 
clerics (Canons 119-123); the privileges of Cardinals (Canon 239); 
of Bishops (Canon 349); of Vicars General (Canon 370); of Vicars 
Capitular (Canon 430); of Regulars (Canon 615), etc.; of Sacred 
Places (Canons 1160-1179); of immovable property, precious movable 
goods, and rights and personal and real claims of the Holy See with 
regard to prescription (Canon 1511, P. 1) etc.; the Pauline Privilege 
(Canon 1120); faculties granted by law, such as faculties for dis
pensing from certain irregularities (Canon 990); from matrimonial 
impediments in danger of death (Canons 1043-1044), restitutiones in 
integrum (reinstatement in the previous condition) (Canon 1687) and 
others (Cf. Canons 2237, 2252, 2254).

(b) Privileges existing outside the Code in virtue of particular 
law, are, for example, those privileges that are granted to the canons 
or pastors of a particular diocese.

The Code gives a very wide interpretation of the word privilege, so 
as to include even those privileges that the Code itself terms the 
privileges of clerics, of Cardinals, of Religious, etc.; not only privileges 
acquired by direct concession of the Pope, but also by custom, pre
scription and communication.

Consequently, privilege is a right which one has permanently 
acquired contrary to or outside the common law; or it is a favorable 
special law.12

From what has been said it is clear that 
, n • «i privilege in its strict sense is one thing

and in its wide sense another. Similarly, 
a privilege is either contained in the Code 

or is in force outside the Code. So too, a privilege is given in the 
form of a law or in the form of a faculty.

Privileges can be personal (personale), or real (reale). A personal 
privilege is conceded directly in favor of a person because of his own 
merit; a real privilege adheres to some dignity, place or .office, etc., 
and consequently it passes on to heirs and successors in the same 
matter; indirectly this kind of real privilege is equivalent to a personal 
privilege.

12 Wernz, T, 197.
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Personal privileges are subdivided into individually (singulariter) 
personal, commonly (communiter) personal, and corporate (corporale) 
privileges. An individually personal privilege is one which is granted 
to a physical person; a commonly personal privilege is one granted to 
a physical person because he belongs to a certain state, or possesses a 
certain dignity, as, for example, the privileges of Cardinals, patrons, 
etc. A corporate privilege is one conceded to a moral person, as, 
for example, to a school, community, religious order.

Real privileges are called local (localia), if granted to places; 
Muneral (munus, munerale), if granted to a dignity or office: and 
properly real (res, reale), if granted to tangible things.

Note: To determine whether a privilege is personal or real these 
points may be considered: (a) The grantee, for if the recipient is a 
physical person, the privilege is personal; if a moral person, it is real, 
since a moral person is of its very nature permanent;—(b) The motive 
of the privilege, which can be the recipient himself, in which case the 
privilege is personal, or his rank and then it will be a real privilege; 
—(c) The object of the privilege, by ascertaining whether it is of a 
transitory, or permanent nature;—(d) and the wording of the grant 
itself, as is evident. In case of doubt a favorable privilege must be 
regarded as a real privilege, and an unfavorable privilege personal.18

Privileges can be favorable, or unfavorable. A favorable privilege 
grants a favor without inconveniencing or prejudicing a third party or 
the law. An unfavorable privilege contains a favor, but it also 
curtails the rights of a third party.

Privileges can be gratuitous, or remunerative. A gratuitous privilege 
is due to the pure liberality of the grantor, without having in view 
the previous merit of the recipient. A remunerative privilege is 
granted in view of some special merit, to reward merit, or in gratitude 
for some particular service.

To this class of privileges we may add onerous privileges, which are- 
founded on justice and are given in view of a burden assumed by a 
private individual or one to be assumed for the public good. For 
example, rulers formerly remitted taxes on account of loan, money 
supplied the government, or the right to collect toll from those using 
a new bridge or highway; and the Church waived tithes in return for 
the performance of some signal service, e.g., in the matter of holy 
expeditions; even today the Church grants the privileges contained in 
the Bulla Cruciata under certain conditions.

1« Suarez, De Legibus, t. V, I, 8, p. 456.
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Privileges can be pure or conventional. Privilegium purum is one 
which is granted without any contract, or any kind of mutual obliga
tion. Privilegium conventionale is founded upon reciprocal obligation. 
Onerous privileges can be conventional privileges.14

Privileges can be written or unwritten, if obtained by a rescript, 
or orally, or by custom.

Privileges can be acquired by direct concession, when they are given 
independently of a privilege previously granted to a third party, or by 
communication, when they are granted to some person in the same 
manner as they were given to a third party. A privilege may be 
acquired in forma aeque principali or in forma minus principali. 
Privileges communicated in forma aeque principali are not affected by 
the increase, diminution or cessation of the privileges of the primarily 
privileged person; while those communicated in forma minus prin
cipali are increased, diminished, or lost ipso facto, if the privileges 
of the primarily privileged person are increased, diminished or lost. 
In the first case there are as many privileges as there are persons 
enjoying the communication of the privilege; in the second case the 
privilege is one and remains one.

Lastly, privileges can be divided as follows: privileges conceded 
motu proprio, or ad instantiam;—temporal (temporale), or permanent 
(perpetuum);—contrary to the law (contra jus) and privileges outside 
the law. The “ faculties ” that are granted either by the Holy See or 
by Bishops, or by Religious Superiors can be regarded as privileges 
outside the law (cf. Canon 66).

Very many privileges were revoked by the Council of Trent, 
particularly in Sess. XXIV, de Reform, c. 11, which begins as follows: 
“ For as much as the privileges and exemptions which, under various 
titles, are granted to very many persons, are clearly seen to raise, in 
these days, confusion in the jurisdiction of bishops, and to give 
occasion to those exempt to lead a more relaxed life; the holy Synod 
ordains, etc. . . ”, and in Sess. XXV, de Regularibus et Monialibus, 
c. 22, where we read: “ The Holy Synod enjoins that all and singular 
the matters contained in the foregoing decrees be observed . . . any 
privileges whatsoever of all and each of the above named (Regulars), 
under whatsoever form of words expressed, even those called mare 
magnum, to the contrary notwithstanding.”

The Code has done the same: it has revoked many privileges 
which may be seen by consulting the Index of the Code under the

Cf. what was said concerning the nature of the concordats. 
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term “Privilegia.” The privileges revoked by the Code are the 
following: privileges which restrict the rights of Bishops, Canon 343, 
§ 2, 403, 1157, or privileges interfering with the right of every parish 
church to have a baptismal font, Canon 774, § 1; the privilege of 
appointing more than one pastor in one and the same parish, Canon 
460, § 2; the privilege of keeping the Blessed Sacrament in the convent 
of nuns inside the choir or enclosure, or in religious houses and pious 
institutes in places other than the church or principal oratory, Canon 
1267; the privilege of admitting aspirants to religion without the 
required testimonial letters, Canon 544, §2; the privilege of issuing 
to the temporarily religious dismissorial letters for major orders by 
their superiors, Canon 964, n. 4; the privilege of hearing the confes
sions of religious women and their novices without the special juris
diction of the Ordinary of the diocese, Canon 876, § 1; privileges by 
which the confession of a religious is invalid or illicit made to a 
priest approved by the Ordinary but not designated by the religious 
superior, Canons 519, 522; the privilege of dismissing a male religious 
who has taken solemn or simple perpetual vows without the process 
of a canonical trial, excepting the cases permitted by law, Canon 654; 
the privilege of not paying the seminary tax, Canon 1356, §1; the 
privilege of not submitting those cases to a collegiate tribunal which 
the Code requires, Canon 1576, § 1; the privilege in virtue of which 
an abbot who is not a bishop may confer first tonsure and minor 
orders on non-subjects, or if he has received the abbatial blessing, 
Canon 964, n. 1. A further revocation is had in Canon 613.

The present Title is divided as follows:

The acquisition of privileges (Canons 63-66);
Their interpretation (Canons 67 and 68);
Their use and continuance (Canons 69 and 70);
Their cessation (Canons 71-79).

* * * *

CANON 63
§ 1. Privilegia acquiri possunt non solum per directam concessionem 

competentis auctoritatis et per communicationem, sed etiam per legiti
mam consuetudinem aut praescriptionem.

§ 2. Possessio centenaria vel immemorabilis inducit praesumptionem 
concessi privilegii.
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§ 1. Privileges may be acquired hot only by the direct concession 
of the competent authority and by communication, but also by legiti
mate custom or by prescription.

§ 2. Possession of a privilege for one 'hundred years or from time 
immemorial justifies the presumption that a privilege has been granted.

Canon 63 and the three Canons which follow it treat of the mode 
of acquiring privileges.

According to paragraph I privileges are acquired in four ways: by 
direct concession, by communication, by legitimate custom, or by 
prescription. The concession of a privilege is termed direct, not only 
when the competent authority confers the privilege of his own volition 
(motu proprio), but also when he grants it at the instance of the 
petitioner (ad instantiam), either in writing (rescriptum) or even 
orally (oraculum vivae vods), in which case the concession will also 
be valid for the external forum, but in accordance with the rule of 
Canon 79.

The competent authority is that which possesses legislative power, 
for, as we have seen, a privilege is somewhat similar to a law. Conse
quently, the Roman Pontiff can grant a privilege contrary to or outside 
the mere general ecclesiastical law, and contrary to any other law 
whatsoever enacted by Councils or by Ordinaries. The Pope can 
exercise this power personally or he can delegate it to the Sacred 
Congregations and Offices of the Roman Curia, or to his Delegates. 
All other legislators can concede privileges contrary to and outside 
their own laws, but not against the universal law of the Church, or 
contrary to a law established by a superior legislator. Thus a Bishop 
cannot grant a privilege that is contrary to the laws of a plenary or 
provincial Council.

It has long been disputed whether inferior legislators can grant 
privileges that supersede the common law. It seems that they can, 
for the reason that they can establish particular laws that are outside 
the common law; for that which is beyond the common law, since it 
is contained neither explicitly nor implicitly in the same, can, it seems, 
come under the legislative power even of inferior legislators with 
respect to persons and matters over which they have dominion, pro
vided that common law is not violated. Nor is it repugnant that 
certain privileges granted to their own subjects be used even outside 
their particular territory. Thus subjects when outside their diocese 
can gain indulgences granted by the Bishop.1 With respect to the

i Canon 927.
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subject of privileges it should be noted also that a legislator can grant 
privileges not only to his own subjects, but also to non-subjects, 
provided that the object of the privilege be under his jurisdiction, in 
such a way, however, that as a rule it is not effective outside the 
diocese.

Privileges are acquired by communication, that is, the privileges 
which a superior granted to a certain physical or moral person, dignity 
or office, he extends to other persons, dignities and offices, and when a 
superior wills such communication of privileges and the conditions 
required by him are fulfilled, all such privileges are ipso facto ex
tended to others than the first grantees.

Prior to the Code privileges granted to one exempt religious organ
ization, especially to the mendicant Orders (e.g., indults, the right to 
seek alms), were communicated ipso facto to other exempt religious 
organizations, by virtue of a concession made by Popes Julius II, Led 
X, Pius V and by other Roman Pontiffs. In the current legislation for 
religious organizations this source of privilege is not recognized, 
according to Canon 613, § I.2

2 In regard to communication of privileges, at this point it will be very useful 
to consider the meaning of Canon 613, § 1, which states: Each Institute (whether 
an Order or a Congregation, according to Canon 488) enjoys those privileges only 
which are contained in the Code, or may have been directly conceded to it by the 
Apostolic See; every communication of privileges is henceforth excluded. The 
word only would seem to indicate a limiting, restrictive clause, namely, one which 
includes what is expressed to the exclusion of everything else; because of that 
word only, taking these words as they there appear, all other privileges which any 
Institute may have enjoyed up to the time of the Code would seem to be revoked 
or abrogated. The expression ilprivileges contained in the Code” means those 
privileges enumerated in the Code, though in a general way, or confirmed by the 
Code. “ Privileges which may have been directly conceded to it by the Apostolic 
See”—namely, the privileges obtained directly remain to it and here the rule of 
Canon 4 applies: tlPrivileges . . . which have been granted by the Holy See to 
individuals or organizations up to the present time, if they are still in use and 
have not been revoked, remain in force unless they are explicitly repealed in the 
Canons of this Code.” The final clause of paragraph I, “every communication 
of privileges is henceforth excluded” means that religious organizations cannot 
use this mode of acquiring privileges. They may use the other three ways but 
this way is excluded, excepting the cases determined by the Code and referred to 
above. However, the Roman Pontiff is well able to grant this in future to some 
religious organization, or to several, or even to all; in this case the rule of 
Canon 64 must be followed.

The word “henceforth” in the concluding clause renders the meaning of the 
preceding words somewhat uncertain, for it seems to state and decree: “This shall 
be the rule for the future, but not for the past.” And in view of this doubt,, 
we relinquish the opinion which we held as preferable in the first edition of this 
work (1925) together with Blat, Biederlach, Ferreres, Bondim, Leitner, San-
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The following concessions of privileges by communication are de
creed in the Code of Canon Law: (a) The privileges which a religious 
Order3 enjoys belong also to the nuns of the same Order, insofar as 
they are capable of enjoying them.4

(b) Canon 713, § 1, cited in the Code’s footnote states: The religious 
can and must give to the confraternities and pious unions erected by

tamaria and others. Today we sponsor the opposite opinion taught by Ver- 
meersch, Fanfani, Priimmer, Badii, Augustine, Noval, Cocchi and Creusen.

Furthermore, Canon 4 really argues for the conservation of pre-Code privileges, 
as does also, so it seems, the general intention of the legislator. Express revo
cation would be required to abrogate so many privileges. But certainly no 
revocation is contained in Canon 613, for the reason that its interpretation is a 
matter of controversy. There is question of the pacific possession of privileges 
thus: far held by the greater number of Religious Orders and Institutes, which 
one cannot declare abrogated, unless that be clearly evident; all the more so 
since in the majority of cases there .is no evidence of this, and it is not easy to 
distinguish between privileges obtained directly and those acquired by com
munication.

The legal probability of this opinion must be admitted by all; and this kind 
of probability is all that is required to follow any opinion in practice, until a 
contrary declaration is had from the Code Commission or in some other way from 
the Holy See. For example, Popes Paul III, Gregory XIII and Leo XII granted 
to the Jesuits the faculty to dispense from and commute vows and oaths, and this 
faculty was extended by communication in forma aeque principali to other Reli
gious. We maintain, therefore, that these Religious, the second grantees, still 
enjoy this privilege, and it is confirmed by the practice of the Roman Curia.

It is true that the Collectanea S. C. de Propaganda Fide, I, nn. 804, 994, con
tains two replies from which it might be gathered that the aforesaid privilege 
of Regulars is not upheld, but w’e must not push these replies too far, since 
the Sacred Congregations are not wont to give a general answer in particular 
cases, for they must provide for such cases according to circumstances.

Meanwhile, in practice, and this applies also to those who hold the opposite 
opinion, (a) the Monitore Ecclesiastico (1918, p. 366, in the footnote) says: 
"We know that the application of Canon 613 is suspended until the Sacred 
Congregation for Religious finishes its work of revising the privileges of the 
various Religious Institutes.” In this revision, which the S. C. for Religious 
ordered by its decree of June 56, 1918, the question of privileges can also be 
settled, singly and in part at least (although privileges are one thing and con
stitutions another), (b) Many privileges are now granted by the Code; others, 
given the occasion, have been confirmed for various religious organizations by 
special documents; consequently, in respect to these acquired privileges there is 
no further need of insisting on the originalmode of acquisition by communication. 
The arguments advanced by the opposing sides are set forth by Larraona, who, 
with Vermeersch, Noval, etc., inclines toward the opinion of the non-revocation 
of privileges communicated before the Code (Commentarium pro Religiosis, July- 
AuguSt, 1922, p. 205).

s Order means a religious organization in which solemn vows are taken, Canon 
488, § 2.

< Canon 613, § 2.
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them all those spiritual favors—and those only—which are specifically 
and particularly called communicable in the faculties obtained by the 
religious from the Holy See. In the act of erection these graces 
should be made known to each confraternity or pious union, and Canon 
919 must be observed. (This Canon prescribes that new indulgences 
granted to the churches of regulars cannot be published without con
sulting the local Ordinary.)

(c) Canon 722, § 1, also cited in the Code’s footnote, rules: By the 
aggregation (of any association or pious union to an archconfraternity 
or primary union) are communicated all indulgences, privileges and 
other communicable spiritual favors which have been granted to the 
affiliating body directly and specifically by the Holy See, or which 
shall in future be granted in this manner, unless an Apostolic indult 
grants broader powers.

(d) A further communication of privileges, termed communicatio in ‘ 
forma accessoria, is granted by the Code to those who live in a religious 
house:

In all clerical religious communities the superior has the right and 
the duty to administer, either in person or by another, the Viaticum 
and Extreme Unction to the professed, the novices, and to others 
who live day and night in the religious house, either as servants, or 
for the purpose of education, or as guests, or on account of ill health. 
In the house of nuns, the ordinary confessor, or the one who takes his 
place, has the same right and duty. In other laical organizations of 
religious this right and duty belongs to the pastor, or to the chaplain 
to whom the Ordinary has given full parochial powers, in accordance 
with Canon 464. Concerning funerals from religious houses, the laws 
of Canons 1221 and 1230, § 5 are to be observed (Canon 514).

Canon 1221, § 3, decrees: The rules of paragraphs 1 and 2 in 
reference to novices apply also to servants in the actual service of a 
religious community, who live steadily within the precincts of the 
religious house; if, however, they die outside the religious house, they 
are to be buried according to the rules of Canons 1216-1218. The 
aforesaid paragraphs deal with the right of transferring professed 
religious and novices for burial to the church or oratory of their house, 
or at least to some house of their organization, if that can be con
veniently done, unless novices have chosen another church for their 
funeral.
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The old law * offers an example of a privilege obtained by com
munication. Pope Innocent IV extended to the law school in Rome 
the privileges of other schools: “ Since students journey from various 
parts of the world to the Apostolic See, We, solicitous as a father for 
their welfare and progress and that of all others, in order that their 
sojourn in Rome might be profitable, have provided that here in 
Rome henceforth there be conducted a school of divine and human 
law, that is, Canon and civil law. Wherefore We will and decree that 
the students frequenting the Roman schools enjoy in every respect 
those privileges and exemptions which the students in other universities 
enjoy, and that they also receive full ecclesiastical support just as the 
others ” (c. 2, V, 7 in VI0).

Privileges may be acquired also by legitimate custom. A custom is 
legitimate when introduced by a community that is capable of re
ceiving a law and in accordance with the rules of Canons 27 and 28. 
The custom can be contrary to or outside the common or particular 
law.

From the old law * we also learn that privileges can be acquired 
both by direct concession and by legitimate custom. About the year 
864 Pope Nicholas I wrote to the Archbishop of Bourges: “ Our brother 
Sigedode, Archbishop of Narbonne,5 has complained to Us that without 
his consent you constrain his clergy to appear in your court, and that 
without consulting him you, as by virtue of your Patriarchal right, 
dispose of matters pertaining to his diocese. . . . For We declare that 
Primates or Patriarchs are no more privileged than other Bishops, 
except in so far as the sacred canons allow, and ancient custom has 
accorded from early times: so that in accordance with the Nicene 
statutes Dioceses shall keep their privileges, except when the Apostolic 
See shall have decided to honor some Diocese or its Ruler with some 
special privilege ” (c. 8, C. IX, q. 3).

In c. 9, X, I, 31, Pope Innocent III addresses the same words to the 
Archbishop of Tours, declaring again that a Patriarch has no right’ to 
hear the causes of his Archbishops and Bishops, except by virtue of 
privileges or custom.

Canon 63 also states that prescription is a source of privilege. 
Canon 1508 defines prescription as the method of acquiring goods and 
rights, and of freeing oneself from obligations. By prescription then

* This is cited in the Code’s footnote under Canon 63.
* Cited in the Code s  footnote.*
s The title 1 * Narbonne1 ’ was later united to the Archibshop of Toulouse.
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we can obtain privileges that are contrary to or outside the law. The 
rules of the Code regarding the use of prescription are found in 
Canons 1509-1512. According to the same, though a person be in-, 
capable of introducing a custom, he can use prescription. Particular 
attention should be paid to the goods and rights that, according to 
Canon 1509, are not acquirable by prescription. Canon 1509 in its 
second paragraph lists among non-prescriptible goods and rights those 
that can be obtained only by Apostolic privilege. Hence a cleric 
cannot acquire by prescription the privilege of practising medicine or 
surgery,® nor a priest the privilege of conferring the Sacrament of Con
firmation (Canon 782, § 2); nor the privilege of a portable altar 
(Canon 822, § 2); nor can those inferior to the Roman Pontiff obtain 
by prescription the privilege of bestowing on others the faculty to 
grant indulgences (Canon 913, n< 1), and of dispensing, outside the 
common law, from matrimonial impediments (Canon 1040). Lastly, 
the grant of a window in a church from the house of lay people, 
according to the rule of Canon 1164, § 2, cannot be prescribed.

An example of privilege acquired by prescription under Decretal 
law is given in c. 4, X, II, 26. Pope Alexander III writes to the 
Archbishop of Salerno: “It seems that a cleric with respect to the 
fourth part of tithes and funeral offerings can protect himself against 
the claim of the Bishop by a prescription of forty years.” The passage 
just quoted declares that the fourth part of tithes and funeral offer
ings can be prescribed against a Bishop, if it has not been paid for 
forty years. Today, however, a period of thirty years only is required 
for prescription, unless there is question of goods pertaining to the 
Apostolic See (Canon 1511).

In respect to the acquisition of local privileges a fifth mode can 
be added according to the rule of Canon 75, namely, by restitution 
which is called reviviscentia.

Canon 63 in its second paragraph states: Possession of a privilege 
for one hundred years or from time immemorial establishes the pre
sumption that a privilege has been granted. Centenary or immemorial 
possession7 creates the presumption that a privilege has been granted. 
Possession means either the use of some particular thing, or the exercise 
of a certain right, or the freedom from some duty or obligation. From 
Roman law and Canon law also we know that the possession of a

e Cf. Canon 139, § 2.
7 Cf. our commentary on Canons 5 and 27. 
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thing or the acquisition of a right in the nature of possession (juris 
quasi-possessio) are distinguishable from their simple detention. For 
while detention consists of the simple subjection of a corporeal thing 
or the employment of a right (e.g., a person has the simple detention, 
•of another’s property or uses a right in another’s name), possession 
requires that these be accompanied by a certain intention (animus) 
to treat the thing or the right as one’s own, whether this is done in 
good or bad faith, lawfully, i.e., when the possession was not obtained 
by force (tn), secretly (clam), or by request (precario), or unlaw
fully.8 The law protects the possessor by possessory actions. Inter
dicts are employed: the interdicts “ uti possidetis ” and “ utrubi ” for 
the retention of possession; the interdict “unde vi ” for the recovery 
of possession after forcible dispossession. It is used against the willful 
author of the ejection, not against him who is the proprietor, that is, 
he who has legal possession of the thing. The lawful ejector can 
oppose it by claiming that the possessor has acquired the possession 
forcibly, secretly, or by request from the ejector himself, namely, he 
can lodge the exception of defective possession.0

This Canon, the law therefore, gives to the possessor, either in good 
or bad faith, the presumption that a privilege has been granted in the 
case of a possession lasting for a century or from time immemorial. 
This is not an absolute presumption (juris et de jure), which is im
possible of concession here for there is question of possession in 
general, and consequently .includes possession in bad faith also. Nor 
is there question of prescription, for which good faith is always re
quired (Canon 1512), but of possession itself. It is a presumption of 
law (juris), and “ he who has a presumption of law in his favor is 
freed from the burden of proof, which is thus shifted to his opponent; 
if the letter cannot prove that the presumption failed in the case, the 
judge must render sentence in favor of the one on whose side the 
presumption stands ”.10

Possession . . . establishes the presumption that a privilege has 
been granted. This refers to all kinds of privileges, including Apostolic 
privileges also, for, we repeat again, there is not question here of 
prescription but of possession.11 The possessor then is relieved of the

s Cf. D. XLI, tit. 2 de acquirenda vel admittenda possessione, and tit. 3 de 
usurpationibus et usucapionibus.

o Cf. Massimi, 11, p. 77.
10 Canon 1827.
u Cf. Canon 1509, § 2.



792 A Commentary on Book I

burden of proof; however, if the lawful opponent proves the possession 
defective, the aforesaid presumption yields to truth.

Practical Decision of Case

The Code Commission was asked: 
May the Ordinary, in view of im
memorial custom, give permission 
for the keeping of the Blessed

Sacrament in churches charged with the care of souls, though they are 
not properly speaking parish churches but subsidiary chapels? Answer: 
Yes, he may (Committee, May 20, 1923; A.A.S., XVI, 115). (This 
response was quoted in the Commentary on Canon 30.) It is true 
that here the question under consideration is a privilege for which an 
Apostolic indult is necessary; however, immemorial possession or 
custom since it is undisturbed, justifies the presumption that a privilege 
has been granted.1?

CANON 64
Per communicationem privilegiorum, etiam in forma aeque principali, 

ea tantum privilegia impertita censentur, quae directe perpetuo et sine 
speciali relatione ad certum locum aut rem aut personam concessa 
fuerant primo privilegiario, habita etiam ratione capacitatis subiecti, 
cui fit communicatio.

In the communication of privileges, even in forma aeque principali, 
those privileges only are considered communicated which have been 
conceded to the primarily privileged person directly and permanently 
and without special relation to a certain place, object, or person. 
Moreover, the capacity of the person to whom the communication is 
granted has to be considered.

The present Canon sets forth a rule for determining when privileges 
have been granted by communication even in forma aeque principali.

In the Introduction to this Title we saw what is meant by com
munication of privileges in forma aeque principali and communication 
in forma accessoria. The present rule applies to communication of 
privileges in either form.

According to Canon 64, in the communication of privileges those 
privileges only are communicated that have been granted to the 
original grantee with the following formalities:

12 Vide Decisiones S. R. Rotae, 1922, s. v. Beneplacitum Ap.
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Directly, namely, according to the first mode of acquisition con
sidered in the preceding Canon. The grantee receives it not by 
communication but by direct concession of the superior. The purpose 
of this provision is to make the communication of privileges definite; .

Permanently, that is, after the manner of laws, not for a limited 
time. For instance, if a privilege is granted temporarily to the 
Dominican Fathers it is not regarded as granted to Dominican Nuns 
also;

Without special relation to a certain place (e.g., to some particular 
church), or object (e.g., if the privilege were granted for a specified 
statue of the Blessed Virgin or of some other saint), or person, physical 
or moral (e.g., when the privilege is granted on account of the personal 
merit of the grantee). For all these^cases concern a particular object 
and motive, and there is no reason for extending or communicating 
the privilege to other persons or to other objects.

And the capacity of the person to whom the communication is 
granted has to be considered. This means that the privileges should 
be such as are suited to the condition and the position of the persons 
to whom they are communicated. For example, nuns are incapable of 
obtaining privileges relative to the exercise of ecclesiastical jurisdic
tion; similarly the Capuchins and others cannot obtain privileges 
which presuppose capacity to acquire property.1

i In respect to the capacity of the person, the Sacred Congregation for the 
Propagation of the Faith in the matter of enrollment of Beligious in the Society 
for the Propagation of the Faith issued the following declaration: There are many 
male and female Religious who desire to be enrolled in the Society for the Pro
pagation of the Faith in order to gain for themselves the indulgences and to 
enjoy the privileges which various Roman Pontiffs have granted the same, yet be
cause of the vow of poverty have not wherewith to pay the required dues. After 
the undersigned Secretary General had explained these circumstances to the 
Roman Pontiff in an audience on January 11, 1928, His Holiness deigned to 
grant most graciously the following:

(a) The Religious men and women of those Orders or Congregations that have 
certain of their members properly laboring in the mission territories to evan
gelize infidels, can enjoy all the favors granted to those enrolled in the Society 
for the Propagation of the Faith, provided that they recite the prescribed prayers, 
concluding with the invocation: Saint Francis Xavier, pray for us.

(b) However, the members of all other Orders or Congregations in -order to 
enjoy the aforesaid favors will likewise be held to the recitation of the above 
mentioned prayers, and furthermore, the Religious house in which they are stay
ing will have to make each year some offering to the Society for the love of 
God and of souls.

Given at Rome, from the Offices of the Sacred Congregation for the Propagation 
of the Faith, February 1, 1928.

Joseph Nogara,
(A. A. S., April 2, 1928.) Secretary General.
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In our commentary on the. preceding canon we spoke of the new 
prohibition decreed in Canon 613, § 1, relative to privileges granted 
to religious organizations. In the same place we also spoke of Canon 
722, § 1, which is cited in the Code’s footnote to Canon 64, and con
cerns the aggregation of a confraternity or a primary pious union.

« « * *

CANON 65
Cum privilegia acquiruntur per communicationem in forma accessoria, 

augentur, imminuuntur vel amittuntur ipso facto, si forte augeantur, 
imminuantur vel cessent in principali privilegiario; secus si acquirantur 
per communicationem in forma aeque principali.

Privileges acquired by communication in forma accessoria, are in
creased, diminished, or lost ipso facto, if the privileges of the prin
cipally privileged person are increased, diminished or lost; but 
privileges communicated in forma aeque principali, are not affected by 
the increase, diminution or cessation of the privileges of the primarily 
privileged person.

What is the stability and the nature of those privileges that have 
been acquired by communication? The answer is given in Canon 
65, which, since communication takes place in a twofold form, has 
two parts.

Part I states that privileges acquired by communication in forma 
accessoria are increased, diminished, or lost ipso facto to the second 
grantee in proportion to their increase, decrease, or loss in the original 
grantee. The document will show whether or not the communication 
is in forma accessoria. If it is, there is one privilege; and all to whom 
it is communicated share in its one privilege. Since the privilege is 
one its increase, decrease, or loss in the principal grantee similarly 
affects ipso facto all others who draw from that one and only source: 
“ That which is accessory ought to follow the condition of its 
principal

Part II states: But not if they are acquired by communication in 
forma aeque principali. In this case the privilege is not regarded as 
one, but there are as many privileges as there are persons to whom 
it is communicated. Consequently, one privilege becomes independent 
of another and of all others; and once acquired these privileges subsist 
as if they had been obtained by direct concession.

i R. J., 42 in VI0: Accessorium naturam sequi congruit principalis.
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The Code’s footnote cites a reply given by the Sacred Congregation 
of Indulgences under date of January 31, 1893. It was asked: Is.it 
safe to teach that when indulgences communicable by a Religious 
Order have been recalled by Pontifical revocation, others to whom 
these indulgences had been communicated can nevertheless continue 
to enjoy the same, unless the revocation was expressly addressed to 
these also? Answer: No; moreover, such teaching is false (A.S.S., 
XXV, p. 508). 

* * * *

CANON 66

§ 1. Facultates habituales quae conceduntur vel in perpetuum vel 
ad praefinitum tempus aut certum numerum casuum, accensentur 
privilegiis praeter ius.

§ 2. Nisi in earum concessione electa fuerit industria personae aut 
aliud expresse cautum sit, facultates habituales, Episcopo aliisve de 
quibus in can. 198, § 1 ad Apostolica Sede concessae, non evanescunt, 
resoluto iure Ordinarii cui concessae sunt, etiamsi ipse eas exsequi 
coeperit, sed transeunt ad Ordinarios qui ipsi in regimine succedunt; 
item concessae Episcopo competunt quoque Vicario Oenerali.

§ 3. Concessa facultas secumfert alias quoque potestates quae ad illius 
usum sunt necessariae; quare in facultate dispensandi includitur etiam 
potestas absolvendi a poenis ecclesiasticis, si quae forte obstent, sed ad 
effectum dumtaxat dispensationis consequendae.

§ 1. The habitual faculties which are granted either permanently, or 
for a definite period of time, or for a certain number of cases, are 
considered privileges outside the law.

§ 2. Unless they contain a direct statement to the contrary, or were 
given to the Bishop on account of personal qualifications, the habitual 
faculties granted by the Apostolic See to the Ordinaries and to others 
mentioned in Canon 198, do not lapse with the vacation of the See by 
the Ordinary to whom they were given (even though he had begun to 
use the faculties), but they are transmitted to the succeeding Ordinary; 
moreover, the faculties granted to the Bishop are also granted to the 
Vicar General.

§ 3. Faculties granted by the Holy See include also such powers as 
are necessary for their exercise; wherefore, the faculty to dispense 
includes the power to absolve from ecclesiastical penalties if such 
happen to prevent the granting of the dispensation, but this absolu
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tion has no other effect than to take away the incapacity to receive 
the dispensation.

Canon 66 treats of privileges outside the law. They are known as 
“ habitual faculties ” and are granted to persons possessing ecclesi
astical jurisdiction, that is, power for ruling men, for guiding with 
authority their acts both as regards faith and morals. Faculty in its 
legal sense means the power, privilege or permission that an ecclesi
astical superior grants to one for the performance of an act, which 
strictly speaking pertains to the superior, or which is forbidden by 
his law.

There is not question here of power granted for a single case only, 
for such power is not termed privilege, but rather favor, indult, or 
dispensation.1 On the contrary, the Canon restricts the term privilege 
outside the law to an habitual or general faculty, namely, one granted 
either permanently, or for a certain length of time, for an indefinite 
number of cases, or for a definite number of cases. An habitual faculty 
concerns jurisdictional acts for the external forum or for the internal 
forum, both sacramental and non-sacramental {for example, to dis
pense in vows, in precepts of the Church, in irregularities relating to 
the reception of Orders, in matrimonial impediments ;' to absolve from 
sins and ecclesiastical censures; to permit something which would be 
otherwise forbidden, as the reading of prohibited books, saying two 
Masses on the same day, eating meat on Friday, etc.). Faculties are 
granted by the Holy See, Bishops and Religious Superiors, and they 
may be given both to Ordinaries and to any priest. Thus Bishops are 
wont at times to grant habitual faculties to their Vicars Forane or 
Deans.

Paragraph 1 states: The habitual faculties which are granted either 
permanently, or for a definite period of time, or for a certain number 
of cases, are considered privileges outside the law.

As we stated above, the present Canon is concerned with the 
habitual or general faculties pertaining to acts of jurisdiction, that is, 
concerning the acts of men; or the exercise of Holy Orders, that is, 
concerning the means of producing or of obtaining sanctifying grace— 
the sacraments and sacramentals; or the administration of things 
spiritual. These faculties can be given in a threefold manner:

Permanently, in which case they constitute a true privilege.2

1 Hence it refers to execution to be performed by one other than the executor 
indicated in the rescript, cf. Canons 57, 58, 61.

2 Cf. Canon 70.
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For a certain length of time, e.g., for a period of two, three, five, 
seven or ten years; for as a general rule the Roman Congregations and 
Offices grant faculties for these periods of time.

For a certain number of cases, e.g., to dispense from the impediment 
of mixed religion in 25 or 50 cases.

These habitual faculties are not privileges properly so called, but 
are accounted privileges outside the law on the legal strength of the 
present Canon; hence they are governed by the canons pertaining to 
such privileges. The Quinquennial Faculties, classified in certain 
formulas for the various sections of the Church, are quite well known 
to all. These faculties are granted to Ordinaries by the S. Consistorial 
Congregation every five years, the term running from January 1, 1911, 
according to the rule of Canon 340.3

Since the above faculties, at once habitual (Canon 66) and extra
ordinary (Canon 199), are given by the Pope or by the Apostolic See 
they can be subdelegated,4 unless subdelegation is forbidden by the 
formulas. For instance, it is permissible tn subdelegate the matri
monial faculties contained therein to “ worthy ecclesiastical persons/’ 
with the exception of the sanatio in radice faculty, granted by the 
Holy Office according to its competence. This faculty should be sub
delegated to pastors only.6

Paragraph 2 states: Unless some other provision has been expressly 
made, or these faculties were given to the Bishop on account of 
personal qualifications, habitual faculties granted by the Apostolic 
See to the Ordinaries and to others mentioned in Canon 198 do not 
lapse with the vacancy of the See by the Ordinary to whom they were 
given, even though he had begun to use the faculties, but are trans
mitted to the succeeding Ordinary.

If the document contains such expressions as “ per te ipsum,” 
“ personaliter ” or " de tua ipsa industria et discretione vel prudentia,” 
we can be sure that the faculties were given to the bishop on account 
of personal qualifications. The expression “ industria personae ” 
means that a person was chosen on account of his special merits, 
knowledge, skill and prudence. Some other provision is expressly 
made when the faculties contain a clause or a direct statement to the 
contrary. Excepting these cases, therefore, these faculties are con-

8 Cf. Motu-proprio of Pope Pius XI, April 20, 1923; A. A. 8., XV, 1923, p. 193. 
<Cf. Canon 199, §2.
» Cf. Commentary on Canon 57.
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sidered real and not personal faculties, i.e., they are attached to the 
office of the Ordinary, and not to his person. Consequently, they 
pass over to those who succeed him in office, according to the principle 
stated in Regula Juris 46 in VI0: “He who succeeds to the right of 
another ought to use that same right.” Hence a newly elected Bishop 
should not apply anew for these faculties, as though the faculties of 
his predecessor had lapsed, but in the matter of their renewal he 
should be guided by the tenor of the rescript granted to his pre
decessor. This does not hold in the case where faculties were given 
with the clause “during office” (durante munere), e.g., to Nunzios 
and Apostolic Delegates. The Holy See is wont to give such faculties 
to their recipients personally and for their term of office (ad personam 
et durante munere), and consequently they do not pass over to their 
successors.

Paragraph 2 concludes with the statement: Faculties granted to the 
Bishop are also granted to the Vicar General. Hence in this matter 
no mandate is required.

The decrees that are referred to in the Code’s footnote under Canon 
66 illustrate this provision of law. The Holy Office on February 20, 
1888 decreed that the Vicar Capitular or Administrator can execute 
matrimonial dispensations that had been sent to the Bishop or to his 
Vicar General, or to the Official, whether the latter had begun to 
execute them or not; and likewise the succeeding Bishop, or his Vicar 
General or Official. The Holy Office again decreed on November 24, 
1897 that “ all special faculties that had been granted habitualiter by 
the Holy See to Bishops and the Ordinaries of other places . . . pass 
on to the succeeding Ordinaries.”

All the other decrees referred to can be found in the Collectanea de 
Propaganda Fide. The last decree, September 5, 1900, declares that 
faculties granted nominatim to the Bishop should be understood as 
granted in accordance with the ruling of the Holy Office decree of 
April 20, 1895, namely, habitual faculties are addressed to and are 
regarded as given to local Ordinaries, under which term come Bishops, 
Administrators, Vicars General, Vicars Capitular and others.

The legislation of Canon 368, § 2 is in agreement with the ruling of 
this Canon: Unless it is explicitly stated otherwise, the Vicar General 
can execute the rescripts of the Holy See which are sent to the Bishop 
or his predecessor in the diocese, and in general he has faculties which 
are habitually given to the local Ordinary by the Holy See, according 
to Canon 66; and that of Canon 435, § 2: The Chapter and, after the 
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election, the Vicar can do all things which the Vicar General can do 
according to Canon 368, § 2. . . .

We must here take cognizance of a negative reply given by the 
Sacred Penitentiary on November 10, 1926, to the following questions, 
after it had declared (July 10, 1919) that Bishops may not habitually 
communicate to the priests of their territory the faculty of blessing 
with indulgences rosaries and other religious articles, spoken of in 
Canon 349, n. 1:

I. May Bishops, at least per modum actus, communicate to the 
priests of their territory the faculties spoken of in Canon 349, § 1, n. 1?

II. Are the aforesaid faculties granted also to the Vicar General?
Answer: No, to both questions.
The reason of the reply to the second question is that the privilege 

under consideration was expressly given to Bishops on account of 
their rank, and not to Ordinaries; and as it was given to the person 
of the Bishop, it cannot be communicated by the Bishop himself or 
participated in ad munus.

Paragraph 3 states: Faculties granted by the Holy See include also 
such other powers as are necessary for their exercise.

Regula Juris 35 in VI0 had already declared: “ That which is the 
greater always contains that which is the less * and Rule 42: “ It is 
proper for the accessory to follow the condition of its principal”; f Rule 
53: “He who is allowed to do the greater, is also allowed to do the 
less ”; J Rule 80: “ There is no doubt in the whole the part also is con
tained.” § These Rules are referred to in the Code’s footnote under 
Canon 66, §3. The legislator has made himself clear on this point; 
consequently, it can no longer in any respect be held in doubt. Canon 
200, § 1 is confirmatory: The person to whom jurisdiction has been 
delegated has been granted all power necessary to make his jurisdiction 
effective.

The expression “ powers as are necessary for their exercise ” must be 
interpreted as meaning powers as are necessary for their valid and 
licit exercise, provided, however, that the respective requirements be 
observed and that these powers come within the jurisdiction of their 
grantor.

* Plus semper in se continet quod est minus.
j- Accessorium naturam sequi congruit principalis.
J Cui licet quod est plus, licet utique quod est minus.
§ In tota partem non est dubium contineri.
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Paragraph 3 continues: Wherefore, the faculty of dispensing in
cludes the power of absolving from ecclesiastical penalties if such 
happen to prevent the granting of the dispensation. Such penalties 
are as a rule known or unknown reserved censures, for the Canon 
says: if such penalties should happen to prevent. But with this 
qualification: This absolution, however, has no other effect than to 
take away the incapacity to receive the dispensation. A rescript of 
the Sacred Penitentiary dated 2 July, 1891 will serve as a practical 
case.*  It was asked: “ In case the Ordinary first sees that no censure 
was incurred by the petitioners, should the Ordinary, nevertheless, in 
granting a matrimonial dispensation by virtue of an indult, prefix to 
the same ad cautelam the clause of absolution which the Sacred Peni
tentiary and the Apostolic Datary were wont to prefix? ” Answer: 
“ In the case given, it is a praiseworthy practice to absolve from cen
sures first.” If the absolution from censures was not given before
hand, because it was held as certain that no censure was present, and 
later it developed that there was, the Ordinary should then absolve.6

A Vicar Apostolic who, in accordance with the rule of Canon 292, 
consulted the Holy See in reference to the erection of a new Congrega
tion of religious and obtained an affirmative reply can be said by that 
very fact to have obtained the beneplacitum of the Holy See, required 
by Canon 497, to erect a house of religious.

CANON 67
Privilegium ex ipsius tenore aestimandum est, nec licet illud ex

tendere aut restringere.
A privilege must be interpreted according to the wording of the 

document, and its scope must not be extended or restricted.
Canons 67 and 68 treat of the interpretation of privileges. The 

present Canon gives a rule of interpretation applicable when the word
ing of the document is free from ambiguity. This Canon bears rela
tion to Canon 49, which is concerned with rescripts and what is there 
stated in our commentary is applicable here.

Canon 67 states: A privilege must be interpreted according to the 
wording of the document. This refers to privileges that are contrary 
to or outside the common law. The terms and clauses of. the docu-

* This is cited in the Code’s footnote.
6 Canon 59, § 1.
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ment, namely, its dispositive part, must be duly considered. Should 
the matter concern a privilege acquired by custom or by prescription, 
the rules relating to custom or to prescription must be applied to the 
letter in interpreting it. The Canon further adds: Its scope must not 
be extended or restricted. Hence a declarative interpretation only 
should be made.

The Decretal Law*  generally gives examples or cases, which one 
may consult in the Corpus Juris Canonici. The Rules of law given in 
the footnote to Canon 67 refer especially to the concluding words of 
the Canon: Rule 28: “ Things superseding the common law (and this 
applies to privileges) should in no respect be drawn into consequents 
Rule 74: “ That which is granted as a favor to a person ought not to 
be drawn into a precedent by others.” The letter of Pope Alexander 
III to the Bishop of Amiens, in 1179, is in complete harmony with the 
rule of Canon 67: “Furthermore, although the Templars and the 
Hospitallers have been given many prerogatives of exemption, We do 
not doubt that they enjoy a different exemption in the places where 
they had dwelt before coming to their present places, all of which you 
can ascertain more fully by examining their privileges; and according 
to what you find, that shall you observe. For We wish them to observe 
the tenor of their privileges that they may appear in no wise to exceed 
their limits ”3

* * * #

CANON 68

In dubio privilegia interpretanda sunt ad norman can. 50; sed ea 
semper adhibenda interpretatio, ut privilegio aucti aliquam ex in
dulgentia concedentis videantur gratiam consecuti.

In case of doubt privileges must be interpreted in accordance with 
Canon 50; but always in such a way that some benefit accrues to the 
grantee from the good will of the grantor.

How are privileges to be interpreted when their wording is doubtful? 
The present Canon is a parallel Canon of Canon 50, which it expressly 
mentions.

Canon 68 states: In case of doubt privileges must be interpreted in 
accordance with Canon 50. When there is positive doubt regarding 
the tenor of the rescript, and the intention of the grantor is not known, 
e.g., no knowledge is had of the persons or of the cases to which the

* The references are given in the Code's footnote to Canon 67.
i C. 7, X, V, 33.
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privilege is extended, the rule of Canon 50 must be applied. When 
there is question of privileges 11 that infringe on the acquired rights of 
third persons, or that grant to private individuals favors against the 
law, or lastly of those that were obtained for the purpose of acquiring 
ecclesiastical benefices, they receive a strict interpretation.” For in 
all such cases there is question of an odious privilege and of one that 
supersedes the common law, and the Rules of law referred to in the 
Code’s footnote apply: Rule 15: “It is agreed that odious things 
should be restrained”; Rule 30: “In obscure or doubtful cases that 
which is the least should be followed ”; Rule 48: “ No one should be 
enriched to the injury or damage of another.”

1 c. 16, X, v, 40.
2 C. 30, X, V, 33.

With the exception of the above cases, privileges should be given a 
liberal but declarative interpretation; all others receive a liberal 
interpretation, says Canon 50. This rule also obtained in the Corpus 
Juris Canonici, e.g., “ The favors of Superiors should be interpreted 
very liberally”.1 The Canon further declares: But always in such a 
way that some benefit accrues to the grantee from the good will of the 
grantor.

We find the same provision in Decretal law. Pope Honorius III 
wrote: “In matters that are intended to promote divine worship, the 
interpretation should not be malign, but on the contrary benign. 
Hence We are moved to surprise that, when We granted to the Order 
of Friars Preachers and the Friars Minors the privilege of celebrating 
Mass at any place on a portable altar, without prejudice, however, 
to parish rights, some by a too strict interpretation of Our grant pre
sume to say that the above-mentioned Friars cannot use that privilege 
without the consent of the local Prelates: wherefore, they do not 
permit them to celebrate Mass in accordance with the Apostolic 
grant. As, therefore, the above-mentioned privilege grants nothing 
but what they might do with the permission of the local Prelates, 
We command you, Our Venerable Brother, not to delay the publica
tion of this privilege of celebrating Mass granted by Our authority, 
so that the strict interpretation having been reprobated, the above- 
mentioned Friars, abstaining from aught that might injure parish 
rights, may really obtain some benefit from Our good will in this 
matter ”.1 2 The concluding words of this passage have been incorpor
ated into Canon 68.
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In the chapter entitled “ Si Papa ” 10, V, 7 in the Liber Sextus, Pope 
Boniface VIII gives the reason for this: “ Words ought to have some 
effect in documents which grant privileges and special favors.”

When doubts arise, therefore, the practical interpretation should be 
such that some benefit accrues to the grantee from the good will of 
the grantor. This holds for a privilege, a dispensation and all kinds 
of favors. For the grantor intended and wished to grant some benefit.

Practical Decisions of Cases

Pope Clement VIII, by his Con
stitution “Sacri Apostolatus Min
isterio ”, October 15, 1599, decided 
parochial benefices in a city should

be conferred on the “ citizens of that city.” The interpretation of this 
expression was a long-disputed point. Who should be considered citi
zens in that case? Those only who are citizens by birth, or those also 
who are such by reason of domicile or in some other way? Hence it
was asked: Does the expression “ citizens of that city ” refer only to 
those who are citizens by virtue of birth? The Sacred Congregation 
of the Council on May 16,1925 replied: No, it does not (A.A.S., XVIII, 
p. 10). This reply^was confirmed by His Holiness on June 2, 1925. 
The reason is evident from the following: Under the term “ Civilitas ” 
(citizenship) Ferraris (n. 42) states that citizenship is acquired in a 
threefold way—by birth, by operation of law, and by privilege. The 
first is called original, the second domiciliary and the third privileged 
citizenship. In agreement with this is De Luca, who observes that 
the first kind of citizenship is termed natural, while the other two— 
accidental, acquired and occasional3 So too, commentators on Roman 
law number the domiciled among the inhabitants, as distinguished from 
citizens, in accordance with the words of Cujas:4 “ Origin, manumis
sion, choice or adoption make citizens; residence makes inhabitants.”

Now since the Bull of Pope Clement VIII establishes a privilege in 
opposition to the common law, it must receive a strict interpretation 
according to Canons 68 and 50: “ those concessions which grant an 
exemption from the common law receive a strict interpretation.” For 
the common law requires that appointment to ecclesiastical benefices 
be free and that candidates are to be appointed for their merits, and not 
because of any favoritism.5 Wherefore, this privilege is to be in
terpreted strictly, but the term “ citizens ” widely, so as to include

a De praeemin., in summar. n. 94.
4 Opera, t. II, col. 736, VII.
8 Canon 153, § 2.
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those who, though not natives of the place, are really citizens. On the 
contrary, however, in the interpretation of the Bull by which Pope 
Leo X reserved the benefices of the Vatican Chapter to Roman citizens/ 
we must hold that his intention was to include in this term only 
natives of Rome to the exclusion of foreign-born?

» * * *

CANON 69
Nemo cogitur uti privilegio in sui dumtaxat favorem concesso, nisi 

alio ex capite exsurgat obligatio.
No one is obliged to use a privilege granted him solely for his own 

benefit, unless the obligation to exercise it comes from some other 
source.

Canon 69 treats of the use of privileges. Its meaning is that no 
person, whether physical or moral, is under obligation to use his 
privilege. At first sight it would seem that as the use of a privilege 
is regarded as tacit acceptance of the same, so too, non-use of a 
privilege should be considered as its tacit refusal. However, Canon 
72, § 1 ordains that the non-use of a privilege only has the force of 
renunciation if the renunciation is accepted by the competent superior. 
Consequently, if the non-use of a privilege really does not mean its 
tacit renunciation, and at the same time its renunciation has not been 
accepted by the competent superior, the privilege remains in force. 
Every recipient is free not to avail himself of a privilege granted 
solely for his own benefit, be it personal, real or mixed. There is not 
question here of privileges granted both in favor of the grantee and 
of others, or of privileges made directly in favor of some particular 
thing, locality, office or dignity and indirectly for the benefit of in
dividual persons. Such would be those privileges which according to 
the grantor’s intention must benefit others, as for instance, subjects, or 
the community of which the grantee is a member.

The old law gives us the reason: * (a) Rule 61 in VI: “ That which 
has been granted in one’s favor ought not to be turned into a burden 
for him (b) “ Everyone is free to renounce his rights ” (c. 6, X, V, 
33); but the renunciation spoken of here must not be understood in 
its juridic meaning, that is, its meaning in Canon 72, namely, not

• Of. 8. Romanae Rotae Decisiones, Causa Boman., Romae, d. 10 Maii et 14 
Aug., 1916.

• Referred to in the Code’s footnote under Canon 69.
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absolutely and for all time, but it means rather that the grantee can. 
defer using his privilege for a time. Hence the axiom: “What is 
deferred is not taken away.”

Since then the matter concerns a privilege which regards the grantee 
solely and no other person, he should not be obliged to use it, when 
he judges from circumstances or for some private reason that the 
privilege would be of no advantage to him. Indirectly, however, it 
follows from this present Canon, and especially from the use of the 
word dumtaxat (solely), that a private grantee is obliged to use a 
privilege which was made for the benefit of a group, in favor of a 
community, or for some place or thing. Thus, for instance, a cleric 
cannot forego the use of his privilegium fori.1

The Canon adds this qualification: Unless the obligation to use a 
privilege arises from some other source. If a moral bond arises from 
some other source, namely, from a law of the Church, whose obligation 
can be fulfilled by using a privilege, we are then bound to use our 
privilege, for the reason that we are held to fulfil the law and we can 
do so only by using our privilege. Thus, for instance, if a person 
enjoys the privilege of a private oratory and he cannot leave the 
house to hear Mass on holydays of obligation, he is obliged to use his 
privilege, provided of course that no great inconvenience arises, that 
there is no lack of priests, or that it entails no great expense. An 
obligation to use a privilege may also arise from charity, and from 
the common good. For instance, a penitent in serious need confesses 
reserved sins to a confessor who enjoys the faculty of absolving from 
the same. In this case the confessor would be obliged to use this 
faculty.

* « « •

CANON 70

Privilegium, nisi aliud constet, censendum est perpetuum.

A privilege must be regarded as permanent, unless the contrary is 
evident.

Perpetuity of a Privilege
All privileges must be considered after the fashion of laws and 

consequently without any stipulation of time, unless the contrary is 
evident from the purport of the privilege itself; for example, it is 
given for a specified period of time, for a definite number of cases, 
after the manner of a simple favor, or as a temporary measure. A

i C. 2, x, n, 4.
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privilege then enjoys the presumption of perpetuity, unless the contrary 
is evident.

Decretal Law
(a) Rule 16 in the Liber Sextus states:  It is fitting that a favor 

granted by the Prince should be permanent.”
11

(b) Pope Innocent III wrote to a certain Archbishop, an Apostolic 
Legate: “You asked: Can the monks of All Saints’ extend to posses
sions acquired and to those acquirable in future, the privilege of 
exemption from Episcopal tribute, granted them by your Predecessor? 
To which We reply as follows: If the relinquishing of the tithes was 
made in accordance with Canon law, your Predecessor in exempting 
said monastery from the payment of Episcopal tribute without any 
stipulation of time appears to have meant not only the tithes of 
possessions then held, but of future possessions also, since he made no 
distinction when he could have, and in the matter of concessions the 
widest interpretation should be made, nor should one and the same 
matter be judged by different laws

It requires careful consideration to determine whether or not this 
provision of Decretal law can still be maintained as a practical rule 
in individual cases according to the meaning of Canon 77.

* * * *

CANON 71
Per legem generalem revocantur privilegia in hoc Codice contenta; 

ad cetera quod attinet, servetur praescriptum can. 60.
Privileges contained in the Code are revoked by a general contrary 

law; with respect to other privileges Canon 60 is to be observed.

The next eight Canons treat of the cessation of privileges. The 
present Canon is concerned with the cessation of a privilege by 
revocation.

The Decretal law:.Pope Gregory IX in his first Rule of law furnishes 
the underlying principle of the Canon now under consideration: 
“ Things are dissolved according to that which was the cause thereof.” 
Privileges are granted at the will of the Superior, and their continuance 
depends on this same will. Consequently, they can be lost or recalled 
at the will of the Superior. Similarly, in c. 5, I, 3 in VI0 we read: 
" If the Roman Pontiff grants you the favor of allowing you to retain 
during his pleasure (ad suae voluntatis beneplacitum) the benefices 
which you were holding at the time of your promotion, such favor, by 



of the Code of Canon Law 807

his death which extinguishes entirely the beneplacitum of the Pope, 
ceases by that very fact. But the contrary is true, if the aforesaid 
favor is granted during the pleasure of the Apostolic See (ad Ap. 
Sedis beneplacitum). For in that case, because the See itself does 
not die, the favor will continue permanently, unless it is revoked by 
his successor. . .

If the Superior revokes a privilege without a just cause, true enough, 
he acts validly, but such revocation would be unreasonable. Further
more, if there be question of onerous and remunerative privileges, since 
these arise from some pact or agreement, the Superior should have 
a proportionate cause for revoking them, e.g., public necessity, and he 
should observe all the requirements of law; otherwise such revocation 
may be not only illicit but invalid also.

The Canon therefore rules: Privileges contained in the Code are 
revoked by a general contrary law. Privileges contained in the Code1 
are general privileges, namely, they exist after the fashion of general 
laics—and those not contained in the Code are now revoked. Conse
quently, in order to revoke privileges contained in the Code a new 
general law must be enacted and promulgated, which will later be 
inserted in the Code according to the norm of the Motu-proprio Cum 
Juris Canonici of September 15, 1917. In other words, those privi
leges form part of the current legislation, that is, they are incorporated 
into the common law, and for their revocation a general contrary law 
is necessary; which law, once it is enacted is, strictly speaking, all 
that is required, no derogatory clause being necessary.2

The Canon further states: With respect to other privileges, the law 
of Canon 60 is to be observed. This refers to all privileges not con
tained in the Code, those granted by particular law, or by rescript.8 
Those privileges which have been acquired by prescription cease to 
exist in virtue of a contrary prescription. In case the Superior wishes 
to revoke them, express revocation must be made.

Canon 60, treating of the revocation of rescripts, has literal applica
tion here. Hence: § 1. If a privilege is revoked by a special act of a 
Superior, it perdures until the revocation has been duly intimated to 
the person who obtained it. Notification must be made in an official 
manner. § 2. No privilege is recalled by a contrary law (that is, by 
a general law, or even by a contrary law enacted for some particular

1 The pre-Code privileges were said to be contained in the Corpus Juris.
2 Cf. Canon 22.
a Cf. Canons 4 and 613 for Religious.
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section), unless the law expressly so provides (namely, revocation), or 
unless it is given by the superior of the one who granted the privilege. 
In other words, particular privileges are revoked: (1) by a special 
act of revocation on the part of the grantor, or his superior; and this 
act is effective only at the moment when the recipient has been duly 
notified; (2) by a contrary law containing a derogatory clause made 
by the grantor, e.g., “ notwithstanding any privileges to the contrary 
whatsoever.” However, this clause is effective in abrogating privi
leges which required special mention for their abrogation; (3) by a 
contrary law without a derogatory clause made by the superior of the 
grantor. Here no derogatory clause is required, for the reason that 
the superior is presumed not to know of the existence of particular 
privileges, and consequently he may omit mention of them. Further
more, no inferior legislator is empowered to act contrary to the 
commands of his” superior.

CANON 72
§ 1. Privilegia cessant per renuntiationem a competente Superiore 

acceptatam.
§ 2. Privilegio in sui tantum favorem constituto quaevis persona 

privata renuntiare potest.
§ 3. Concesso alicui communitati, dignitati locove renuntiare privatis 

personis non licet.
§ 4. Nec ipsi communitati seu coetui integrum est renuntiare privi

legio sibi dato per modum legis, vel si renuntiatio cedat in Ecclesiae 
aliorumve praeiudicium.

§ 1. Privileges are terminated by renunciation after such renuncia
tion has been accepted by the competent superior.

§ 2. Any private individual can renounce those privileges which 
have been conceded in his own personal favor.

§ 3. A privilege zvhich has been granted to some community, dignity 
or place, may not be renounced by a private individual.

§ 4. Even the community or body is not at liberty to renounce a 
privilege which was given in the form of a law, nor can it renounce a 
privilege if such renunciation would be prejudicial to the Church or 
to other persons.
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Canon 72 comprising four paragraphs treats of the cessation of 
privileges by renunciation. Paragraph I states that privileges are 
terminated by renunciation after such renunciation has been accepted 
by the competent Superior. This is the general rule. Private in
dividuals have the right to use their privileges, but not to dispose of 
them at will; they terminate then, it is true, by renunciation. This 
renunciation can be made either in writing or orally. However, it is 
further required that the renunciation be accepted—expressly, tacitly 
or presumptively—by the competent Superior, namely, the one who 
is empowered to grant or to revoke the privilege, or his delegate.

Here we may ask a question regarding the acceptance of a privilege 
already granted (gratia facta). Hence we are not speaking of onerous 
or remunerative favors. Is acceptance of a privilege required for 
its validity? We think not. True enough, a privilege is a right 
established by the Ruler in favor of some individual person; however, 
the Ruler can do this independently of the wishes of others. It is 
true that a privilege is a favor, “ which should not be conferred on 
one who is unwilling to receive it.” But, though there is much dis
cussion among canonists regarding this principle, it should not be said 
that a privilege is granted in such a manner that seemingly nothing 
is granted until it is accepted by the grantee. Canon 37 states that a 
rescript can be obtained for a third party even without his consent. 
He may or may not avail himself of the favor granted by the rescript, 
but the rescript is valid before its acceptance, unless an appended 
clause proves the contrary. This rule regarding rescripts is properly 
applicable to the nature of the privilege. As a rule privileges go into 
effect after the document issued for the same has been received.

Paragraph 2 states: Any private individual can renounce those 
privileges which have been conceded in his own personal favor. The 
meaning of this last phrase was explained in our commentary on 
Canon 69. Such a privilege then can be renounced either expressly 
or tacitly1 by any private individual. In this connection Canon 99 
rules: Besides physical persons, there are also in the Catholic Church 
the so-called moral or legal persons instituted by the public authority 
of the Church;2 these artificial or legal persons are distinguished into 
collegiate and non-collegiate bodies, e.g., churches, seminaries, bene
fices, etc. - The legislation contained in Canon 72 refers to private

1 Cf. Canon 76.
2 In the Church moral persons are always constituted by its public authority, 

never by the sole will of private individuals; cf. Maroto, n. 460. 
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not public persons. “ The public law (jus publicum) is that which 
pertains to the Roman State; the private law (jus privatum), that 
which relates to the interests of individuals: for some interests are 
public, while others are private,” Ulpian writes.8 Applying this con
cept, we should say that public persons are those physical or moral 
persons who exercise jurisdiction, from the Roman Pontiff down to a 
confessor, and even to the rector of a church; all others are private 
persons.

Under the old law,*  Pope Gregory IX permitted the renunciation of 
personal privileges. Regarding the freedom of novices to return to 
the world, the Pope states: “Any person can renounce that which is 
known to have been introduced for his advantage ”.4 However, it 
should be noted carefully that the legislation in paragraph 2 in no 
wise destroys the force of paragraph 1. Hence it would seem that a 
grantee can continue to enjoy his personal privilege even after he has 
made the formal act of renunciation.

Paragraph 3 rules that a privilege which has been granted to some 
community, dignity or place, may not be renounced by a private 
individual. Since this paragraph refers to a privilege granted to a 
community, whether it be a collegiate or non-collegiate moral body,® 
or to some dignity, e.g., Cardinalitial, or even Capitular dignity, or 
to some place, as a church, or seminary, private persons connected 
with said community, dignity or place cannot licitly or validly re
nounce the privilege, since they have no right tp do so. For a 
privilege that has been granted publicly concerns the public good, and 
can be renounced only by a public person who has the care of that 
community or moral body, or by the entire community or moral body, 
always, however, with the consent of the Ruler.

Excerpts from the old law f bring out this point:
(a) Pope Innocent III in his communication to the Archbishop of 

Pisa states: “You declared that up to the present you have held that 
a cleric is permitted to renounce at least in civil causes his right and 
select for himself a lay judge especially when his opponent is willing; 
and you, Venerable Brother, unmindful of the constitution, whereby

a cf. 1, § 2, D, I, 1.
* Cited in the Code ’e footnote to Canon 72, § 2.
* C. 23, X, III, 31.
5 Cf. Our commentary on Canon 26 regarding the term 11 community. ’9
f Cited in the Code ’fl footnotes.
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it is provided that a public right is in no respect derogated by an agree
ment of private individuals, rashly recognized the oath taken in that 
regard. It is clearly patent that not only unwilling but even willing 
parties can not enter into an agreement to submit to civil courts, since 
this is not a personal privilege which can be renounced, but rather a 
privilege accorded publicly to the entire clerical state, which no private 
pact can derogate. Nor was it licit to keep an oath which, contrary 
to canonical statute, is born of an illicit agreement ”.°

(b) Pope Innocent III again expounds the law in the case of a 
violation of the privilegium canonis. The Pope wrote to the Arch
bishop of Braga: “ It happens at times in your jurisdiction, and as 
you, Our Venerable Brother, intimated to Us, it is the custom of the 
place, that clerics guilty of injuring some one and wishing to make 
satisfaction to the offended party in accordance with the custom of 
the country now in force among the laity^ voluntarily permit them
selves to be beaten about thirty or forty times with cudgels, and that 
frequently, not through force but willingly, they suffer this corporal' 
punishment not only at the hands of clerics, but even of laymen. 
Wherefore, you humbly ask Us whether those inflicting such punish
ment in violation of the canon fall under the promulgated sentence. 
Our reply to you, Our Venerable Brother, is as follows: Even though 
this is not a violent assault, yet it is injurious, since the canon was 
enacted not so much in favor of the individual cleric as in favor of 
the clerical state. . . . And if any cleric subsequent to your prohibition 
should voluntarily subject himself (to such punishment, or should a 
lay person inflict such punishment on him) let them both be excom
municated. However, without injury to the clerical state, a cleric 
should make suitable satisfaction to one whom he has offended, as far 
as peace between them can be restored in a reasonable manner ”.7

Paragraph 4 decrees: Even the community or body is not at liberty 
to renounce a privilege which was given in the form of law, nor can 
it renounce a privilege if such renunciation would be prejudicial to 
the Church or to other persons.

The community or body that has regulations governing it, e.g., a 
body of Religious, or pastors, can expressly or tacitly renounce a 
privilege given it. Should a moral person renounce a privilege, 
renunciation takes place according to the rule of Canon 101, which

eC. 12, X, II, 2.
'tC. 36, X, V, 39.
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determines the rule of legal procedure for acts of moral persons. A 
non-moral person proceeds according to the rule for other acts of 
the community or body, keeping in mind the principle laid down in 
Rule 56 of the Liber Sextus: “ In a common matter, the condition of 
the one forbidding is the more favorable.”

However, there are two cases in which a community or body cannot 
renounce its privileges: The community or body cannot renounce a 
privilege which was given in the form of law, namely, one properly 
promulgated and binding on all for whom it was given, for instance, 
the privilegium fori (Canons 120 and 123). For the issuance of laws 
in the Church depends solely on the will of the Ruler, and the faithful 
enjoy no right regarding the acceptance or the renunciation of the 
same. The second instance is when such renunciation would be pre
judicial to the rights of the Church, or of some third person. Renunci
ation is prejudicial if it causes spiritual or temporal harm. The term 
“ Church ” refers both to the universal Church and to a particular 
church, as a diocese; the expression “ third person ” means a physical 
or moral public or private person. The good of the Church must pre
vail, nor should the rights of third persons be disturbed.8

With respect to the concluding clause of Canon 72 Ojetti observes: 
In the old law canonists taught that the Bishop together with the 
chapter or the Superior and the monastery could always renounce a 
privilege that proved disadvantageous or indifferent; moreover, even 
when still advantageous and honorific, provided that there was in the 
latter case unanimous consent on the part of the Canons or Religious 
concerned. But since in the case evidently such a unanimous consent 
cannot be presumed to be present, and the Bishop could and should 
have prevented it, the Code made a new rule, saying that a renunci-

s Cf. the Code of Canon Law, Book II, Title II, ‘ * On the Bights and Privileges 
of Clerics,” namely, Canons 118-123. Canon 123 expressly declares: A cleric 
cannot renounce the aforesaid privileges; he loses them, however, if he is reduced 
to the lay state, or is punished by the perpetual deprivation of the ecclesiastical 
garb. . . . There is question here of the “jus singulare,” that special law 
* * which has been introduced against the strict common law by the authority of the 
legislators on account of some special advantage” (16, D, I, 3) : a special law 
granted, therefore, not by the authority of private individuals, but by the au
thority of the legislators. For instance, the restitutio in integrum of the Roman 
law made in favor of minors; so too, the Senatus consultum Macedonianum, by 
which it was provided that he who lends money to a minor child shall not have an 
effectual action for its repayment, even after the death of the parent; hence 
the child as well as the parent has the exception senatus consultum Macedonianum 
as a peremptory exception against an action for its recovery. Cf. Mackeldey, 
Handbool' of the Boman Law, translated by Moses A. Dropsie, 1883, p. 335. 
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ation which results in injury to the Church is not permitted (cf. c. 
36, X, V, 39). As regards privileges implying prejudices to others, 
take notice that a privilege which is such that it cannot be renounced 
without prejudice to a third party evidently includes a right for that 
third party; that no one can renounce the right of a third party is, 
however, especially evident. Thus, for instance, a community which 
has obtained from the Holy See the privilege of exemption from the 
jurisdiction of the Bishop cannot renounce this privilege, because that 
would injure the rights of the Holy See, to which the privilege of ex
emption directly subjects the community. Nay more, it is to be 
stated as a general principle that no Religious, not even the General, 
can renounce privileges granted to his Religious Institute. For renunci
ation is a species of alienation; but Superiors, even Major, are simple 
administrators, and no administrators, even those constituted with 
full powers (cum libera), have power of alienation.0

# ♦ ♦ *

CANON 73

Resoluto jure concedentis, privilegia non extinguuntur, nisi data 
fuerint cum clausula: ad beneplacitum nostrum, vel alia aequi - 
pollenti.

Privileges do not become extinct upon the grantor's loss of power, 
unless they were granted with the clause: ad beneplacitum nostrum, 
or its equivalent.

Canon 73 treats of the cessation of privileges owing to the loss of 
authority on the part of the grantor.

The Canon states: Privileges do not become extinct upon the 
grantor’s loss of power. It matters not how that power (i.e., authority 
of the grantor over a subject) may have ceased, privileges granted in 
virtue of said power1 do not cease; they retain their juridic force even 
though they had been granted for a definite period of time.

The contrary is true if the privileges were granted under the clause: 
ad beneplacitum nostrum. The reason is found in the nature of 
privileges. According to Canon 70 privileges by their very nature are 
permanent concessions. However, for the reason that they depend 
entirely on the will of the grantor, any limits which he may place on

o Ojetti, Commentarium in Codicem J. C., 1927, p. 303.
i This of course applies to all kinds of privileges, whether of favor or of 

justice, whether they contain a favor already granted (gratia facta), or a favor 
to be granted (gratia facienda), in accordance however with Canon 62. 
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them must be observed. He who acts beyond those limits, acts beyond 
the will of the superior. The clause: ad beneplacitum nostrum, or a 
similar expression indicates the grantor’s will in the matter. The force 
of such clauses ceases with the loss of authority on the part of the 
grantor, for then his “ beneplacitum ” in the matter no longer exists. 
Prior to the Code the force of such clauses was a debated question. 
Canon 73, however, now determines their meaning.2

2 Cf. our commentary on Canon 61.
8 Thia Decretal law, c. 5, I, 3 in VI’, is cited in the footnotes of the Code under 

Canons 61 and the present Canon. We refer the reader to our commentary on 
Canon 61 for the text of the law.

i De Legibus, t. V, 1. 8.

There is a nexus between the present Canon and Canon 61, which, 
lays down the Code’s rule in the matter of rescripts ceasing by reason 
of the vacancy of the see, and there also it is stated that rescripts are 
not rendered invalid, unless the contrary appears from the appended, 
clauses (and Canon 73 suggests the clauses for privileges), or unless 
the rescript confers the power of granting a favor to particular persons 
expressly named therein, and the matter is still entire. In place of the- 
term “ rescript ” we insert the word “ privilege ” (in virtue of Canon 
62), and we have the same rule governing privileges. If then there is- 
question of a privilege to be granted by an executor and its grantor 
dies before the executor conferred it, said privilege ceases to exist.

A Decretal law of Pope Boniface VIII is in agreement with the 
provisions of this Canon, and even amplifies them.3

* ♦ * #

CANON 74
Privilegium personale personam sequitur et cum ipsa exstinguitur.
A personal privilege follows the person and expires with that person.

Canons 74 and 75 are concerned with the cessation of a privilege by 
reason of its extinction. The present Canon treats of the loss of a 
personal privilege by extinction. It is not always an easy matter to 
determine whether a privilege is personal or real. In our Introduction 
to this Title, when speaking of the divisions of privileges, we cited 
certain rules given by Suarez 1 on this point.

(1) The old law cited in the Code’s footnote is Rule 7 in the Liber 
Sextus, of which the present Canon is a literal restatement: A personal 
privilege follows the person, and expires with that person. Consc- 
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quently, in the matter of its explanation and interpretation Canon 6, 
n. 2, applies: Those Canons which restate former laws in their entirety 
must be interpreted in accordance with the old law, and hence the 
interpretations accepted by approved authors are to be followed in the 
interpretation of these laws of the Code.

(2) A personal privilege is any kind of privilege, be it gratuitous, 
remunerative or even onerous, which is conceded directly in favor of 
a- physical or a moral person. It follows the person wherever he may 
go, even outside the territory of the grantor, because the supreme 
legislator has so decreed. The expression: “a personal privilege 
follows the person ” also means that it cannot be extended to domestics, 
or to the grantee’s wife or children, though things that are favorable 
frequently are extended to them by the law; as, for instance, they 
share in the nobility of blood or of rank, for life or even during 
widowhood by the operation of the written, or customary law. How
ever, at times the tenor of the privilege warrants its extension to 
others, namely, when the privilege would be of no advantage without 
extension. Thus, for instance, if a person were granted the privilege 
of dwelling on a specified portion of land, it would be of no use to 
him unless he could live there with his family. In this case his 
personal privilege is extended by its very nature, as it were, to his 
family. “ And expires with that person here there is question of a 
privilege that pertains to a person, hence it lasts until that person 
dies; upon his death, however, it does not pass to his heirs but dies 
with him, because the subject of the privilege has ceased to exist.

(a) A physical person ceases to exist with his death. His death 
must be certain, for Canon Law, unlike the civil law,2 admits no 
presumption in this matter, as is clearly evident from numerous In
structions issued by the Holy See, for establishing proof of the death 
of one of the parties entering a new marriage.8

(bj Canon 102 states: A moral person is of its very nature per
petual. However, it becomes extinct when suppressed by the legiti
mate authority, or if it has ceased to exist for a space of one hundred 
years. If at least one individual of a collegiate moral person remains, 
the rights of all the others devolve on such survivor. All the rights 
then of a diocese, parish, or confraternity cease with their suppression 
for all time.

2 Cf. fr. 10 D. XXII, fr. 6 D. XXIV, 2.
a Holy Office, May 13, 1868; Congregation of the Sacraments, March 6, 1911.
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CANON 75
Privilegia realia cessant per absolutum rei vel loci interitum; privi

legia vero localia, si locus intra quinquaginta annos restituatur, 
reviviscunt.

Real privileges lapse with the complete destruction of the (privi
leged) thing or place; however, if the place is rebuilt within fifty 
years, the local privileges revive.

(1) The present Canon considers the extinction of real privileges. 
In our Introduction to this Title we explained the formal aspect of 
real privileges. They exist apart from persons. They are what the 
law terms “ things.” Hence local privileges are classified with real 
privileges. Anything that is not a physical ecclesiastical person is a 
“res”; consequently, sacred objects, places, dignities, assemblies, and 
communities are “res.” In case of positive doubt as to whether a 
privilege is personal or real, it should be considered personal,, if odious; 
real, if favorable.

(2) The present Canon declares: Real privileges lapse with the 
complete destruction of the thing or the place. Things (e.g., a sacred 
image, a rosary) and places (e.g., churches, villages, cities, fields, 
roads) are destroyed when they substantially cease to be what they 
were. Thus, an altar or a church topples down; a community is law
fully suppressed, or it has ceased to exist for a hundred years, all its 
members having died (Canon 102). They cease absolutely, when they 
are no longer fit for their proper use; relatively, if partly so. For the 
cessation of real privileges there is required an absolute destruction of 
the thing or the place.

(3) In addition the Canon states: If the place is rebuilt within fifty 
years, the local privileges revive. A place can be said to be rebuilt if 
it is substantially and sufficiently restored to its pristine state. This 
restoration can be material, or juridical, according as the destruction 
or the loss was material or juridical. As an example take a church 
which was destroyed. Thus, for instance, if, after the earthquake 
which destroyed Messina and Reggio (28 December, 1908), places were 
rebuilt, no privilege adhering to churches terminated. In this con
nection Canon 1170 states: A church does not lose its consecration or 
blessing unless it is totally destroyed, or the greater part of the wall 
collapses, or it has been reduced to profane purposes by authority of 
the local Ordinary, as provided by Canon 1187. Consequently, local 
privileges, namely, privileges which are strictly attached to a place, 
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revive without any new intervention on the part of the ecclesiastical 
authority, if the place is rebuilt within fifty years. Prior to the Code 
no definite time was fixed, but the restitution (reviviscentia) of local 
privileges was admitted, as long as there was hope of rebuilding a 
place. The present Canon makes the time definite, which should be 
reckoned according to the rule of Canon 34, § 3, 3°.

The Code itself furnishes a practical example of the application of 
this rule favoring local privileges. Canon 924 * declares: § 1. Accord
ing to Canon 75, the indulgences attached to a church do not cease 
if the church is entirely destroyed but is rebuilt within fifty years on 
the same or almost the same spot and under the same title. § 2. In
dulgences attached to prayer beads and other objects cease only when 
the beads or objects are entirely destroyed or are sold.1 Consequently, 
the indulgences do not cease if said articles are loaned.

The following response after mature consideration was given by the 
Sacred Congregation of Indulgences, January 28, 1839:

The Bishop of Tournai, in Belgium, submitted this doubt for solu
tion: Among the documents kept in the church of St. Waldetrude, in the 
diocese of Tournai, there are numerous Bulls and Episcopal Decrees, 
whereby there is granted the faculty of erecting the Confraternity of 
the said St. Waldetrude. However, it is a matter of doubt whether 
this Confraternity was ever erected, or whether it ceased to exist 
because of lack of associates. Since by virtue and tenor of the Bulls, 
it should have been erected as a perpetual Confraternity, it is asked: 
For restoring this Confraternity, is a new canonical erection necessary, 
or in case it has not yet been erected, is it still permissible to use now 
the aforesaid Bulls and Decrees? The Sacred Congregation decided 
on January 28, 1839: “No new canonical erection is required for the 
restoration of the Confraternity of St. Waldetrude; and even if it has 
gone out of existence through lack of associates, nevertheless the in
dulgences and privileges contained in the same Bulls are in no wise 
lost; and hence are in force.”

* * # «

CANON 76

Per non usum vel per usum contrarium privilegia aliis haud onerosa 
non cessant; quae vero in aliorum gravamen cedunt, amittuntur, si 
accedat legitima praescriptio vel tacita renuntiatio.

* This Canon is cited in the Code’s footnote under Canon 75.
i Cf. Monitore Ecclesiastico, Aug.-Sept., 1921, p. 286; also A.A.S., 1921, p. 164.
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Privileges are not lost by non-use or by usage contrary to a privilege, 
if they are not burdensome to others; privileges which are a burden to 
others cease by non-use or contrary usage, if there is a legitimate 
prescription against them, or if there is tacit renunciation of the same.

The present Canon stipulates how the non-use, or contrary usage of 
a privilege destroys it. It should be noted that privileges are either 
affirmative or negative. Affirmative privileges are those which consist 
in the performance or in the positing of a certain act, while negative 
privileges consist in the non-performance or in the omission of an 

~ act which is otherwise obligatory. The legislation of Canon 76 
embraces both classes.

1. The Canon states: Privileges are not lost by non-use or by usage 
contrary to a privilege, if they are not burdensome to others. This 
means that affirmative privileges are not lost by non-use and that 
negative privileges do not become extinct by usage contrary to a 
privilege. The expression: if they are not burdensome to others refers 
to privileges that are purely favorable, namely, privileges which do 
not injure the acquired rights of other persons. In declaring that such 
privileges are not lost the Canon means that they are not deprived of 
their juridic force, since “ what is granted, by the Ruler ought to be 
permanent.” The grantee may have manifold motives for not using 
his privilege; and the non-use or the contrary usage of a privilege may 
indeed argue its cessation, but it assuredly affords no proof thereof.

2. The Canon further declares: Privileges which are a burden to 
others cease by non-use or contrary usage, if there is a legitimate 
prescription against them, or if there is tacit renunciation of the same. 
If we consider the Canon in its entirety, we can in a general way say 
that privileges, even though they be onerous privileges, do not cease 
by non-use, or contrary use. However there are two cases in which 
onerous privileges are lost or cease to exist:

(1) If there is a legitimate prescription against them. A prescrip
tion will be legitimate if the requirements of Canons 1511 and 1512 
are satisfied. Here prescription is limited to the rights accorded by a 
privilege. A third party seeks to be released from these rights, since 
they prove burdensome to him. This is known as liberative prescrip
tion and requires the same time as is necessary to acquire a privilege by 
prescription. Consequently, thirty years of non-use of a privilege 
by a legal ecclesiastical person will cause its loss by liberative pre
scription, while a period of one hundred years is required in the matter 
of privileges belonging to the Holy See (Canon 1511).
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(2) When there is tacit renunciation of onerous privileges. There
fore express renunciation1 is not necessary nor does presumed re
nunciation suffice.

i Cf; our commentary on Can. 72, § 1.

Tacit renunciation is present when a grantee capable of renouncing 
his privilege, for a long time chooses to do something else rather than 
use his privilege. From the protracted contrary use of the privilege 
or its non-use is reasonably gathered his intention to renounce the 
privilege which he possesses. The reason is: this renunciation of a 
privilege which is onerous to others affects the interests of many 
individuals. Accordingly, the legislator acts in accordance with this 
presumed intention and reduces the relation between the priviliged 
person and interested parties to the requirements of law. It is 
necessary, however, that there be question of a privilege that can 
be renounced, and, . furthermore, that the grantee be capable of 
renouncing it.

• • « «

CANON 77
Cessat quoque privilegium, si temporis progressu rerum adiuncta sic, 

iudicio Superioris, immutentur ut noxium evaserit, aut eius usus illicitus 
fiat; item elapso tempore vel expleto numero casuum pro quibus privi
legium fuit concessum, firmo praescripto can. 207, § 2.

A privilege also ceases if in the course of time circumstances change 
in such a way that, in the judgment of the superior, it has proved 
harmful, or its use is illicit; if a privilege was granted for a definite 
period of time, or for a definite, number of cases, it becomes extinct 
with the expiration of the period-of time or the exhaustion of the 
number of cases, without prejudice, however, to Canon 207, § 2,

The present Canon declares that privileges are also lost because of 
altered circumstances (this may be due to circumstances beyond the 
control of the grantee), lapse of time and exhaustion of the number of 
oases. The Canon states: A privilege also ceases if, in the course of 
time, circumstances change in such a way that, in the judgment of the 
superior, it has proved harmful. Time—destructive of the past and 
changeful of the future—brings about many changes, as we know 
from daily experience. Accordingly, if the circumstances under which 
the privilege was granted so change as to make it harmful, the privi- i 
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lege, of course, ceases. However, if, under the old law, a privilege 
proved harmful it did not cease, but merely became revocable. It 
should be noted that (a) a privilege may prove harmful to the public 
good, to third persons or to the grantee himself, in which case Rule 
61 of Sexto Bonifacii VIII is applicable: “ What is granted as a favor 
to a person ought not to be turned into his loss.” So too, a privilege 
is accounted harmful if the burden which it imposes on others is 
excessively increased, (b) The judge in this matter is not the grantee 
since “ no one is a judge in his own cause,” but his Superior alone, 
namely, the one who conferred the benefit, or the successor or the 
superior of the grantor. (2) The Canon further states that a privilege 
ceases if its use is illicit. This may happen because the motivating 
cause of the privilege ceases, or when its use is prejudicial to equity, 
or a contrary reason now demands its cessation. The following ex
ample is found in the old law.1 Pope Alexander III, in a written com
munication to the Abbot and monks of Doi, France, revokes a privilege 
which had gradually proved seriously harmful in its effects: “You 
have brought to Our attention that the Abbot and Monks of the. Ursino 
Monastery are seeking to withhold tithes from you. We lay upon 
your discretion how to compose this matter with the aforesaid Abbot 
and Monks, for when the Roman Church accorded your Order the 
privilege of tithes, the Monasteries belonging to your Order were so 
few in number that no scandal could justly arise therefrom; but now 
they are so greatly increased in numbers and so enriched with posses
sions that We have received many complaints against you on this 
head

i C. 9, X, III, 30. This is cited in the Code’s footnote under Canon 77.

(3) The Canon mentions two other ways in which a privilege ceases: 
If a privilege was granted for a definite period of time, or for a 
definite number of cases, it becomes extinct with the expiration of the 
period of time or the exhaustion of the number of cases, without pre
judice, however, to Canon 207, § 2. A privilege granted for a definite 
period of time, that is, a temporary privilege, is not a privilege strictly 
so called, since a strict privilege is to be considered perpetual (Canon 
70). However, the superior at times does grant such a privilege. 
When commenting on Canon 66, § 1, we explained how this happens 
relative to privileges known as habitual faculties.

In these two cases a privilege ceases and no further declaration on 
the part of the Superior is necessary, for his fixing of the time and the i 
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number of the cases is equivalent to a declaration on his part. Canon 
207, § 2 regarding delegated power, states in its second paragraph: 
But when a power has been granted for the internal forum, an act 
performed through inadvertence after the lapse of time or the ex
haustion of the number of cases is valid. The Canon speaks of an act, 
therefore of one or several. In the internal forum, whether sacra
mental or extra-sacramental, the good of the faithful alone is con
sidered; here there is no room for questions; hence this wise provision 
of Canon 207, § 2, namely, this remedy provided in the law itself.

(a) We are of opinion that there is
n n „ a connection between this CanonPractical Decisions of Cases , __ ,and the response of 26 November, 

1922, given by the Code Commis
sion to a question concerning the conferring of canonries: Whether in
the conferring of canonries, of which Canon 404 treats, particular laws 
are derogated, privileges are recalled and customs reprobated, by 
virtue of which these canonries can be conferred only upon native 
citizens of the city in which the Church has its seat, or are these 
“ natives ” to be given the preference over others?

The reply was: Yes, with due regard to the contrary law of founda
tion and without prejudice to the prescriptions of Canons 3 and 1435, 
§ 3, in such a way, however, that even in these cases, if no native be 
found fitted or worthy, the canonries can and should be conferred upon 
other suitable and worthy persons, in accordance with the rule given 
in Canon 404.2

Privileges of this sort came about from a motive predominantly 
political, and were sanctioned in the Concordats of the 17th and 18th 
centuries; afterwards particular founders followed this example. 
Because of the great number of clergy at the time a ready pretext was 
found for sanctioning such a custom. In addition, some wished that 
these privileges be valid also as regards residence of Prelates and the 
keeping of ecclesiastical goods in the place to which they were given.

(b) It seems that we should here recall the answer given by the 
Sacred Congregation of the Council, 16 May, 1925, already men
tioned under Canon 68. For in the digest of the discussion that pre
faces the decision,  when, to defend the privilege of the native citizens 
of Palermo, a prescriptive custom was alleged, the following observa-

3

2 A. A. S., 192-2, p. 128.
3 A. A. 16 January, 1926, p. 13.
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tion to the contrary is made: “ But this is especially to be considered 
whether the (hypothetical) privilege acquired by prescriptive custom 
still obtains.4 For it is certain from Canon 77 that a privilege also 
ceases if in the course of time circumstances change in such a way 
that, in the judgment of the Superior, the privilege has proved harm
ful.. In this matter, although the decision must be left entirely to the 
Superior, one may note, what is immediately apparent, that the present 
circumstances of the clergy, even in Palermo, demand that such 
restrictions be removed. For at the time when this privilege was 
granted or asked for, that city so abounded in clergy, that the Ordi
nary, in the year 1703, had by edict so to limit ordinations that a new 
priest could be ordained only for each hundred souls, since at the 
time for each such hundred there were four or five clerics; today, how
ever, there are scarcely six hundred priests (including Religious) in the 
whole diocese for 550,000 souls,5 and many pastors and priests are 
compelled to binate on holydays.

In this matter, however, one may consult the decision given by the 
Code Commission, 26 November, 1922,® which, literally speaking, treats 
only of canonries, but nevertheless and a fortiori manifests the mind 
of the Church as regards parishes. Regarding this animadversion of 
the Sacred Congregation of the Council we may consult Toso, “ De 
Criterio Codificatorum J. C. quoad beneficiorum collationem,” in the 
periodical Jus Pontificium, 1925, Annus V-Fascic. 1-11, pp. 32-38J 
The privilege had proved harmful, resulting frequently in bitter 
quarrels and an unsatisfactory disposition of canonries; and the Code 
Commission rightly interpreting the tacit consent of the Holy See, 
and fully confirming the law given in Canons 403 and 404, authori
tatively declared that the privilege has ceased as regards canonries, 
whether they be Cathedral or Collegiate.

Canon 1435, §3 declared: As regards the conferring of benefices 
which have been founded in Rome, the special laws in force for such 
benefices must be observed.

< Canon 63, § 1.
® Cf. Annuario delle Diocesi d’Italia, 1924, p. 20.
*A.A.8., XV, 128.
7 As early as the year 1718 Bishop Braschi of Sarsina had edited four folio 

volumes, De libertate Ecclesiae in conferendo ecclesiastica beneficia non modo 
clericis indigenis, verum etiam extraneis. (The Liberty of the Church in Conferring 
Benefices not only on Native Clerics but also on Externes.)
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CANON 78
Qui abutitur potestate sibi ex privilegio permissa, privilegio ipso 

privari meretur; et Ordinarius Sanctam Sedem monere ne omittat, si 
quis privilegio ab eadem concesso graviter abutitur.

A person abusing the power granted to him by a privilege deserves 
to be deprived of the privilege; and the Ordinary shall not fail to 
notify the Holy See of the grave abuse of a privilege which it has 
conceded.

This Canon declares that a privilege can cease by deprivation, if 
the grantee is guilty of abusing his privilege.

1. The Canon states: A person abusing the power granted to him 
by a privilege deserves to be deprived of the privilege. To abuse 
means to make an evil use of, to injure one’s right or to offend against 
natural justice. The expression “the power granted by the privi
lege ” must be understood in its widest sense, whether it be an habitual 
faculty, or indult,or a right acquired in virtue of the privilege itself. 
It should be noted that the grantee is not deprived ipso facto of his 
privilege, unless the grant contains an express clause to that effect, or 
this is decreed by law, as in the case of excommunicates: An excom
municate is forbidden the exercise of ecclesiastical offices and the 
enjoyment of privileges previously granted him by the Church 
(Canon 2263) ? However he renders himself liable to deprivation, 
since he uses his privilege contrary to the intention of the grantor, 
that is, he abuses it; his use of it becomes offensive to good morals, 
he cheapens spiritual goods, and it becomes an occasion of sin and 
scandal.

2. The second section of Canon 78 states: The Ordinary shall not 
fail to notify the Holy See of the grave abuse of a privilege which it 
has conceded. The term “ Holy See ” here means the Roman Pontiff 
or any of the Sacred Congregations or Roman Offices, according to 
the rule of Canon 7. , The Ordinary is ordered to notify the Holy See 
in case any person, including a community, gravely abuses a privilege 
granted by it. The Holy See will then take efficacious means against 
such abuse.

3. Many examples taken from the old law are to be found in the 
Code’s footnote: (a) Pope Simplicius writes to John, Bishop of 
Ravenna (in the year 482): “ He who abuses the power entrusted to

i Cf., however, Canons 2264 and 2261 regarding the reason for this prohibition. 
These Canons are cited in the Code’s footnote to Canon 78.
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him deserves to lose his privilege ”.2 These are almost the very words 
of Canon 78. Pope St. Gregory I the Great (590-604) uses the same 
words in c. 63, C. XI, q. 3; and they are repeated in other chapters of 
the Decretals cited in the footnotes to this Canon.

2 C. 7, D. LXXI v.

Canon 2264 states: Acts of jurisdiction, both of the external and 
the internal forum, exercised by an excommunicated person are un
lawful; if the excommunication has been pronounced by condemnatory 
or declaratory sentence these acts of jurisdiction are invalid, saving 
the exception of Canon 2261, § 3, namely, if asked to administer the 
Sacraments in danger of death; otherwise they are valid and even 
licit, namely, when requested by the faithful in accordance with the 
regulations of Canon 2261, § 2.

Canon 2261 rules: § (1) An excommunicated person may not licitly 
consecrate or administer the Sacraments except in the following cases: 
§ (2) Without prejudice to the rule of § 3 of this Canon, the faithful 
may for any just reason ask the Sacraments and sacramentals from an 
excommunicated person, especially if there is no other minister avail
able, and the excommunicated person at their request may minister to 
them without any obligation to inquire into the reason for the request. 
§ (3) From a minister who is excommunicatus vitandus, or who has 
been excommunicated by a declaratory or condemnatory sentence, the 
faithful may ask for sacramental absolution in accordance with Canons 
882 and 2252 only in danger of death. Even in the case of danger of 
death, it is forbidden to approach such a minister for the other Sacra
ments and sacramentals, unless no other minister is available.

(b) Pope Gregory IX (1227-1241) enumerates many cases of abuses 
in the obtaining of rescripts and deprives those thus guilty of abuse of 
the benefit of the rescript, condemning them to defray the expenses. 
This chapter may be read to advantage (c. 43, X, I, 3).

(c) Pope Innocent III (1198-1216) in his letter to the Bishop of 
Auxerre, France, tempered the privilege of obtaining the revenues from 
non-resident benefices. This privilege had been granted to certain 
students who could not reside at the place of their benefices and at the 
same time pursue their studies. For the purpose of fostering study, 
they were dispensed from the obligation of residence. But instead of 
using their time for study, a number of the students enjoyed a vacation 
at a villa, or at some other place less conducive to study. The Pope 
decided that this was an abuse of the privilege and consequently ruled 
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that the revenues of the benefices would not acrrue to the absentees.8 
The abovementioned indult corresponds to the present concession of 

Canon 421, §“1, n. 2: They are excused from choir, but receive only the 
fruits of their prebend, however not the distributions . . . who are 
engaged in the study of theology or Canon Law in the public schools 
approved by the Church, with the permission of their Ordinary. The 
Code Commission on 24 November, 1920, declared that the expression 
a the study of. Sacred Theology or Canon Law ”, spoken of in Canon 
421, § 1, n. 1, is to be interpreted not. strictly but rather widely, so as 
to embrace other branches of study taught in the institutes or public 
schools approved by the Church, as Church History, Sacred Arche
ology, Sacred Scripture. ...

(d) A Decree of the Sacred Congregation de Propaganda Fide, 13 
August, 1774, concerning stipends for Masses celebrated on a privileged 
altar: “ Since in some missionary territories an abuse has crept in that 
priests to whom the Apostolic See has granted an indult of a personal 
privileged altar, or who celebrate Mass on an altar privileged in some 
other way, dare to demand from the faithful something in addition to 
the customary mass stipend, for the reason that masses celebrated on 
altars privileged in either way are more valuable for those to whom 
they are applied: The Cardinals decreed that the Ordinaries or 
Superiors of the abovementioned places are to be commanded to 
announce to the ecclesiastics of either clergy subject to them, that not 
one of them may receive by reason of this privilege, whether it be 
local or personal, a mass stipend in excess of that which the Synodal 
tax or the custom of the place has established, otherwise, he is bound 
to restitution; nay more, the privilege if personal is forever lost, nor 
does he enjoy the local privilege when saying mass at a priviliged 
altar, as was declared by the Sacred Congregation of Indulgences, 
which has jurisdiction over sacred relics. (In this matter Canon 918, 
§ 2 prescribes: A larger stipend may not be demanded on account of 
the privilege for Masses which are said at a privileged altar.)

« • « «

CANON 79
Quamvis privilegia, oretenus a Sancta Sede obtenta, ipsi petenti in 

foro conscientiae suffragentur, nemo tamen potest cuiusvis privilegii 
usum adversus quemquam in foro externo vindicare, nisi privilegium 
ipsum sibi concessum esse legitime evincat.

8 C. 12, X, de clericis non residentibus in ecclesia vel praebenda, III, 4: cf. 
Roelker, Principles of Privilege, 1926, p. 130.
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Though privileges which have been orally granted by the Holy See 
to some person may be used in the forum of conscience, no one may 
cite such a privilege in the external forum against anyone, unless he 
can furnish legal proof that he has received that privilege.

Canon 79 legislates with respect to the value and the use of verbal 
privileges.

1. The Canon begins with the statement: Though privileges which 
have been orally granted by the Holy See to some person may be 
used in the forum of conscience. The Ordo Servandus  contained 
practically the same wording as Canon 79: “ Favors which one obtains 
orally for himself from the Holy See are of advantage to the petitioner 
in the forum of conscience.” Privileges of this sort belong to the 
genus of “ Oracula Vivae Vocis/’ which are indeed rather widespread, 
since they embrace all kinds of concessions, declarations, provisions, 
decisions, etc., given orally, with no writing, either by the Roman 
Pontiff or the Dicasteries of the Roman Curia.2

1

The Canon decrees that these privileges are of value in the internal 
forum, whether sacramental or extra-sacramental; that is, their 
advantageous effects are for the internal forum. The matter con
cerned is one that is private, personal and internal. Since, strictly 
speaking, there is no intrinsic difference in the value of verbal and 
written privileges, for writing is not an essential characteristic of a 
privilege, verbal privileges may be used without scruple in the internal 
forum. This is the meaning of the first part of Canon 79.

2. The Canon adds: No one may cite such a privilege in the external 
forum against anyone unless he can furnish legal proof that he has 
received that privilege. Verbal privileges granted by the Holy See 
may also be used in the external forum even though their concession 
is not proved, provided no one makes opposition thereto. There is 
opposition if the Ordinary requests the grantee of such a privilege to 
prove its concession, or when a verbal privilege demands the perform
ance of a certain act, as also when it imposes a burden. The same is 
true if a grantee adduces a verbal privilege in an ecclesiastical trial. 
Opposition to a verbal privilege must be lawful, that is, it must be 
made by one who has the right to object. In such cases, no one may 
cite such a privilege in the external forum against anyone, that is, 
claim the protection of law because of such privilege, or defend him-

1 Pars IT, cap. ITT, u. 2°.
2 Cf. our Introduction, pp. 95, 96.
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self from injury, unless he can furnish legal proof that he has received 
that privilege, for the reason that “ in the external forum nothing exists 
that is not apparent.”

3. How is the legitimate proof of a privilege to be established?' 
Ordinarily, there are three ways of establishing the existence of a 
privilege. Witnesses can prove the concession of a privilege (Canons 
1789-1791). Prescription is the second way and the third method is 
by authentic document. The rules governing this matter are given 
in the Code under Title X de probationibus, Book IV.

Cardinals, according to Canon 239, § 1, n. 17, enjoy the faculty of 
testifying in the external forum regarding oral Pontifical pronounce
ments. Accordingly, the testimony of one Cardinal suffices to prove 
a privilege granted by the Holy Father vivae vocis oraculo. How
ever, the testimony of any other one person is not sufficient, even 
though he be a dignitary.3 4

3 An example is given in c. 12, X, V, 33. It will prove useful to read .this 
chapter.

4 Some of the earlier authors were of opinion that the officials of the Sacred 
Congregations, equally with Cardinals, could give proof of oracular Pontifical 
pronouncements. However, a distinction must be made between oral pronounce
ments improperly and properly so called. The former are mandates, provisions, 
approbations, etc., which the Cardinals, Assessors, Secretaries, etc. of the Roman 
Dicasteries receive from the Holy Pontiff in Pontifical audience concerning matters 
which pertain to their own office, by reason of their office. Certainly in these 
matters the Assessors, Secretaries, etc., can bear witness, for they afterwards 
commit to writing the decisions of the Holy Pontiff. The oracular pronounce
ments properly so called are concessions, declarations, etc. made to private persons 
by the Roman Pontiff or by the Roman Dicasteries or their Officials, in favor of 
said private persons or others, or are made indeed to the Cardinals and Officials 
themselves, but as private individuals; in directum favorem. In these matters 
only the Cardinals and no others can bear testimony.



TITLE VI

DISPENSATIONS
(CANONS 80-86)

Historical Introduction

Dispensations also establish law in a particular case and can in
deed be granted in the form of a rescript; hence their treatment here.

1. The reason for dispensation is as, usual clearly stated by St. 
Thomas: “Dispensation, properly speaking, denotes a measuring out 
to individuals of some common good:  thus the head of a household 
is called the dispenser, because to each member of the household he 
distributes work and necessaries of life in due weight and measure. 
Accordingly,, in every community a man is said to dispense, from the 
very fact that he directs how some general precept is to be fulfilled by 
each individual. Now it happens at times that a precept which is 
conducive to the common weal as a general rule is not good for a 
particular individual, or in some particular case, either because it 
would hinder some greater good, or because it would be the occasion 
of some evil. But it would be dangerous to leave this to the discretion 
of each individual, except perhaps by reason of an evident and sudden 
emergency. Consequently, he who is placed over a community is 
empowered to dispense in a human law that rests upon his authority, 
so that, when the law fails in its application to persons or circum
stances, he may allow the precept of the law not to be observed ”.2

1

The above passage from St. Thomas explains the nature of a dis
pensation and forecasts the contents of the Canons of the present 
Title.

2. In Roman law. The sources of Roman law speak but seldom of 
the relaxation of law which canonists term " dispensation.” Circum
locutions3 or various general terms, such as privilege, favor (of age),

1 Law, being a common or general prescription, is of general application to all; 
however, at times it is necessary to consider “what they are willing to bear and 
what they refuse to bear.n

2 Summa TheoX. 1, 2, q. 97; art. 4.
a Cf. C. 1, 14, 3, const. Summa, § 4.

(828)
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etc., intimate that the Romans used dispensations. Hence the Roman 
law, unlike Canon Law, has no special doctrine on the subject of 
dispensations. In Roman law instruction on this point is included 
in teachings on privileges or rescripts, according to the cases and the 
form of their concession.

During the last centuries of the Republic, dispensations from laws 
properly so called seemed to differ in this particular that they were 
not granted by the People in national assemblies, but by the Senate 
in virtue of a long disputed usurpation. In the year 67 B. C., the L. 
Cornelia (proposed by C. Cornelius, tribune of the plebs) was enacted, 
which provided that a dispensation could not be granted except by a 
quorum of 200 Senators and with the consent of the people. How
ever, their confirmation was a matter of form, since it could not be 
refused.4 Incidentally, the Digest cites the granting of a few 
dispensations.

3. In Canon Law. In the early Church few dispensations were 
granted, for the twofold reason that there were but few laws and 
strict discipline was observed. The granting of dispensations began 
later, especially for the legitimation of accomplished facts, namely, to 
ratify certain acts performed contrary to law. Early instances are: 
The Roman Synod (313) recognized the Bishops ordained by the 
Donatists; Pope St. Siricius (385) granted the exercise of Orders to 
certain Spanish clerics who had been ordained unlawfully; and in 
matrimonial matters numerous dispensations were granted in this 
post factum manner. The earliest examples of dispensations properly 
so-called date back to the year 794, when Pope Adrian I permitted 
Angilram, Bishop of Metz, and Hildebold, Archbishop of Cologne, to 
reside in the royal palace with Charlemagne. The Pope dispensed 
them from the law of residence.

In the first centuries of the Church the Bishop decided whether the 
common law was to be observed or relaxed in a particular case. Later 
such decision was given in Provincial Synods. But almost from the 
very beginning—certainly from the fourth century—recourse in such 
matters was had to the Roman Pontiffs, who claimed and exercised 
universal dispensatory power; nay more, many dispensations they 
reserved to themselves.

4. Dispensation, in general, is defined as “ relaxation of a law in a 
particular case,” and we may add, “ made by a lawful Superior for a

4Cf. Asconius in Corneliam, apud Bruns: Fontes Juris Romani Antiqui, IT, 
pp. 68, 96; Kipp, Geschichte der Quellen des romischen Rechts, § 11, p. 60. 
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just and reasonable cause ”.5 Etymologically, the term “ dispensare ” 
means to weigh apart (dis, apart, pensum, weight; to relieve or excuse 
as from obligation); and juridically, it means to grant at times relaxa
tion from existing law for the good of subjects. A dispensation either 
removes or suspends in particular cases the obligation of law, or the 
moral bond in favor of an individual person, physical or moral. It is 
essentially an act of jurisdiction. Hence the employment of dis
pensatory power requires an act of the will posited wittingly and 
willingly by a lawful superior.

Dispensation differs from epieikeia, or a benign application of the 
purpose of the legislator, which may be used by a subject, when he 
decides that a particular case is not included within the scope of the 
law; and from permission, namely, the faculty or consent of the 
Superior required by law for the performance of an act. Nor is it 
absolution, which regards sins and censures to be absolved from, and 
not laws to be relaxed. In this connection the rule of Canon 2248, § 1 
may be recalled to mind: Any censure once contracted cannot be 
removed except by legitimate absolution. Moreover, dispensation is 
not a privilege, since a privilege by its nature is permanent and may 
be granted outside the law, whereas a dispensation is always granted 
against the law.

A distinction should also be made between dispensation and dissimu
lation, whereby a superior without removing the law’s obligation 
permits its transgression to go unpunished that greater evils may be 
avoided. Dissimulation is a true juridic procedure^ as may be gathered 
from numerous canonical documents, wherein it is stated: “ dissi
mules”, or “dissimulare poteris” (you may dissimulate). For in 
some cases it is very difficult, or even impossible, to enforce a law, and 
to dispense from it is inexpedient or impossible because the superior 
lacks the necessary power. Hence at times it is expedient for the 
superior to dissimulate, to assume a passive attitude—which is per
missible even in matters that concern the natural or divine law—from 
which no precedent is established; however, the superior because of 
his dissimulation can take no action in the external forum against 
transgressors, nor are invalid acts voided officially*

s Canons 80 and 84.
«Thus Pope Lucius III, in c. 1, Compil. I (IF, 14) : nTo pass over with silence 

and dissimulation”; and Pope Alexander III, in c. 2, Compil. Ill (IF, 13) re
garding marriage entered into in the fifth degree of consanguinity, and long 
continued marital relation: 44Therefore the Church dissembles to some extent
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Connivance or dissimulation is frequently confused with toleration. 
They differ in this respect, that connivance is a feigned ignorance of 
transgressions of the law in order that measures may not be taken 
against them; whereas toleration not only feigns ignorance but grants 
to the transgressor complete liberty of action and freedom to continue. 
Hence toleration is not employed in matters that are contrary to 
faith and morals, and with respect to acts that are patently invalid. 
Furthermore, toleration settles the point at issue by a “ tolerari potest ” 
decree, whereas connivance can be nothing more than a temporary 
measure.7

5. A dispensation is divided into:

(a) total and partial, according as it exempts from the whole law, 
or only from a part of it;

(b) necessary and free, according as it cannot be refused because 
of the weight of the motives alleged, or on the contrary it can be 
refused because there is no weighty reason;

(c) explicit and tacit, according as it is manifested by a positive 
act on the part of the superior, or by silence under circumstances 
amounting to acquiescence;

(d) singular and multiple, according as it is given for one act, e.g., 
a dispensation from the daily recitation of the Breviary; or for several 
acts, namely, a dispensation which extends over a given period, e.g., 
a dispensation from fasting because of illness;

(e) temporary, for a day or as long as the need continues, and 
permanent: this classification is evident from the terms used;

(f) personal and local, according as it is granted directly to persons 
or to some particular place.

when dispensing in such cases, and by her dissimulation may be said to dispense. ’f 
In like manner Cardinal Lambruschini, Secretary of State, declared in the In
struction appended to the Brief Quas vestro of Pope Gregory XVI, 30 April, 
1841, that Bishops and pastors, in view of the special circumstances, both past 
and present, of certain localities, should prudently dissimulate with regard to 
mixed marriages, and that though such marriages are unlawful they must be 
regarded as valid.’1 The Sacred Congregation of Extraordinary Ecclesiastical 
Affairs in the year 1844 established the same norm of action for Russia and 
Poland; this was also the rule in many places in Germany until the issuance of 
the Constitution Provida relative to the obligation whereby heretics and schis
matics were held to the Tametsi decree.

t Cf. Nilles, S.J., Tolerari potest, Tnnsbriick, 1893; numerous examples of 
toleration are given therein.
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6. Petitioning for a Dispensation.
For obtaining dispensations more commonly required in the ordinary 

life of the faithful, such as dispensations from fasting, from the 
observance of holydays, and from vows,8 any method of petitioning is 
licit and valid, provided that the respective requirements of law be 
observed. With respect to the external forum, petitions for dispensa
tions granted by the Roman Curia should be sent as a general rule 
through the local Ordinary. A Decree of the Sacred Congregation of 
the Sacraments, 29 July, 1910, expressly states that recourse to the 
Roman Curia must be had through the local Ordinary for dispensa
tions from matrimonial impediments. This Decree has received in
direct confirmation by the Code in those Canons which treat of 
dispensation from the abovementioned impediments. The faithful are 
not forbidden direct recourse or recourse through a pastor, but the 
usual procedure requires that the pastor forward the petition through 
the Diocesan Curia, for the Sacred Congregations are wont to ask 
information of the Episcopal Curia. For obtaining a matrimonial 
dispensation for the external forum recourse is had to the Sacred Con
gregation of the Holy Office from impediments of mixed religion and 
disparity of worship. The faithful.of the Oriental Rites apply to the- 
Sacred Congregation for the Oriental Church for dispensations from 
the other impediments. Latins have recourse to the Sacred Congre
gation of Religious for dispensations from solemn or simple vows of 
chastity of Religious, and for other dispensations to the Congregation 
of the Sacraments. However, should there be question of a dispensa
tion for the internal forum only, the confessor must send the petition 
to the Sacred Penitentiary with or without the intervention of the 
Ordinary, according as the case is urgent or prudence warrants it, as 
very frequently happens. The name of the penitent is omitted, or a 
fictitious name is given.

A dispensation obtained for the internal non-sacramental forum is 
also valid in the external forum, according to Canon 1047: Unless the 
rescript of the Sacred Penitentiary contains other directions, the 
dispensation conceded for the internal non-sacramental forum from an 
occult impediment shall be recorded in the secret archives of the 
Curia . . . and there is no need of another dispensation in the external 
forum though the impediment afterwards becomes public. If the 
dispensation was granted for the internal sacramental forum only, a

• Cf. Canon 1313.
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new dispensation is required when the impediment becomes public. 
However, if for the same petitioners two dispensations are required, 
one for the internal, the other for the external forum, mention of the 
dispensation sought and obtained in the external forum should be 
made in the petition for the internal forum.

The petition (supplex libellus) should be written in Latin, or in 
the vernacular. Italian, French or Spanish may be employed, but it 
is best to write in Latin. The officials of the Curia are versed in the 
above languages as they are in common use among the members of 
the Sacred Congregations. The petition should be clear, concise and 
complete, stating the case with its circumstances, the favor that is 
asked, and the true reason for asking it.9 The name and address of 
the party to whom the reply is to be sent should be clearly given. 
This is particularly important in petitions to the Sacred Penitentiary 
as the name of the ‘penitent must not be given. In the external forum 
rescripts as a rule are sent to Bishops and their official addresses may 
be found in the Annuario Ponti ft do.

The present Title is divided into seven Canons: Canon 80 treats of 
the nature of dispensations and states in general who enjoy dispen
satory power; Canons 81, 82 and 83 determine which Superiors have 
this power and from which laws they may dispense; Canon 84 deals 
with the requisites for a dispensation; Canon 85 gives rules for the 
interpretation of dispensations; Canon 86, the concluding Canon of 
this Title and Book, is concerned with cessation of dispensations.

• « « *
CANON 80

Dispensatio, sen legis in casu speciali relaxatio, concedi potest a 
conditore legis, ab eius successore vel Superiore, nec non ab illo oui 
iidem facultatem dispensandi concesserint.

A dispensation is a relaxation of the law in a particular case: it 
can be granted by the legislator, by his successor in office, by a 
superior legislator and by a person delegated by the foregoing.

Canon 80 contains the canonical definition of dispensation, and indi
cates in a general way those who are empowered to dispense.

1. The opening words of the present Canon define dispensation: A 
dispensation is a relaxation of the law in a particular case. The term 
“ law ” refers to all kinds of law, including penal laws. Relaxation of

9 Cf. what has been said with regard to the preparation of petitions for rescripts. 
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the law means a freeing or exemption from its observance. A case is 
considered a particular case not only when it concerns one individual 
and a single act of his, but also when it concerns a series of acts per
formed by that person; hence a dispensation which extends over a 
given period of time (cum tractu successivo), A particular case may 
also mean the single act of several persons, or again many acts of 
several persons, and here again we have what is termed a “ dispensatio 
cum tractu successivo” Such dispensations, as mentioned above, may 
be singular or multiple,

2. A dispensation, as we have seen, is an act of jurisdiction. Hence 
dispensatory power may be exercised directly over subjects only.  
The following may be subjects in this matter: “ incolae ”—inhabitants, 
whether in their own territory, or outside the same;  advenae ” — 
temporary residents, when they are staying in the territory of their 
quasi domicile;2 “ peregrini ”—transients, with respect to general laws, 
since Canon 14, § 1 states that they are not held to the observance of 
particular laws (see also Canon 1313, 1°); “ vagi ”—wanderers, when 
they are actually staying, in a certain place (Canon 14, § 2); the 
Superior himself, as also the person to whom he has granted general 
dispensatory power, for Canon 201, §3 states: Unless the nature of 
things or the law forbid, the non-judicial or so-called voluntary juris
diction can be exercised even in one’s own favor, and used outside the 
territory. This is not true in case dispensatory power was granted 
for the sacramental internal forum only, for then this axiom applies: 
“ no one is a judge in his own cause.”

1

11

The Canon states: A dispensation can be granted by the legislator, 
by his successor in office, by a superior legislator, and by a person 
delegated by the foregoing.

(1) The legislator can dispense, because “things are dissolved 
according to that which was the cause thereof ”.3 Relaxation is some
thing less than abrogation, and therefore, if the legislator can abrogate 
a law, he can for a stronger reason relax it.

(2) The same power is vested in his successor, because “ he who 
succeeds to the right of another ought to use the same right ”.4 Pope 
Innocent III (C. Innotuit, 20, X, I, 6) gives the reason: “ We, however,

1 Canon 201, § 1.
2 Holy Office, 22 November, 1865.
3 Regula Juris 1 Gregorii IX; e. 4, X, V, 41.
«Regula Juris 46 in Sexto.
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were not deprived of dispensatory power by him (namely, by Pope 
Alexander, his predecessor), because this was not the purpose of his 
prohibition, nor could he in this regard prejudice in any way the 
rights of his successors who are to exercise equal power after him, 
nay more the same power, since an equal has no dominion over an 
equal.”

(3) A superior legislator can dispense from laws. Pope Paschal
(1099-1118) exemplifies this in his letter to a certain Archbishop: 
“ You have informed Us that the King and the greater persons of the 
Kingdom were astonished that the Pallium was given you by Our 
Legates on condition that you first take Our written oath of fealty 
which accompanied the same............ Is it not wrong to withdraw from
the unity of the Church and the obedience of the Apostolic See and 
inveigh against the statutes of the sacred canons? A thing that many 
have dared to do even after they had taken the oath of fealty. Where
fore, We are of necessity constrained to exact an oath of fealty, 
obedience and unity. They assert that the Councils contain no such 
statute, as if over the Law of the Church of Rome they could give 
preference to any Council, since all Councils have their being and 
their force by authority of the Roman Pontiff, and their statutes openly 
recognize this authority. . . . Since, therefore, you ask of the Apostolic 
See the insignia of your Office, which insignia are taken solely from 
the body of Blessed Peter, it is only just that you in turn signify that 
subjection due the Apostolic See, thereby showing that you are with 
the Blessed Peter as one member to the other, and that you are 
preserving the unity of the Catholic Head ”.5

(4) Lastly, a person delegated by the foregoing has dispensatory 
power. In the preceding cases the relaxation of the law is granted 
by one’s own power, whereas in the present case it is conceded by 
virtue of derived or delegated power. Rule 68 in the Liber Sextus 
gives us the reason: “ One can do by another that which he can do 
by himself.” In this connection we should also keep in mind the- 
legislation of Canon 203: The delegate who acts beyond his mandate,, 
either as to matters or the persons over which he received power, acts 
invalidly; a mere deviation from the method of transacting the affair 
as desired by the person delegating authority, is not considered a 
transgression of the limits of the delegation, unless the method was 
prescribed as a condition of the delegation.

5 C. Significasti, 4, X, I, 6.
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Note: The other passages from the Corpus Juris Canonici cited by 
the Code in its footnote to Canon 80 contain examples of dispensa
tions, as also of the use and limits of dispensatory power.

» ♦ * ♦

i Catholic Encyclopedia (1909), Vol. V, p. 41, under the word Dispensation.

CANON 81
A generalibus Ecclesiae legibus Ordinarii infra Romanum Pontificem 

dispensare nequeunt, ne in casu quidem peculiari, nisi haec potestas 
eisdem fuerit explicite vel implicite concessa, aut nisi difficilis sit re
cursus ad Sanctam Sedem et simul in mora sit periculum gravis damni, 
et de dispensatione agatur quae a Sede Apostolica concedi solet.

Ordinaries other than the Roman Pontiff cannot dispense from the 
general laws of the Church, even in a particular case, unless this power 
has been conceded to them explicitly or implicitly, or recourse to the 
Holy See is difficult, while there is danger of grave harm in delay, and 
the case is one in which the Holy See usually dispenses.

Canon 81 is concerned with the power of dispensation of Ordinaries 
inferior to the Roman Pontiff, in the matter of general ecclesiastical 
laws.

1. With respect to the power of the Roman Pontiff, we should 
remember that (a) he can of his own right dispense from all general 
and particular laws of the Church, whether enacted by himself, his 
predecessors, by Councils, or by the Apostles. According to constant 
canonical tradition, (b) the pope can, in virtue of his vicarious power, 
dispense from certain divine laws (either natural or positive), the 
obliging force of which depends on the free will of man, as in the case 
of vows (Canon 1313), oaths (Canon 1320), ratified and unconsum
mated marriages (Canon 1119), and religious profession. In dis
pensing in such cases the Roman Pontiff does not directly and 
absolutely remove the obligation of such laws, but the pope’s dispensing 
power in this respect operates by way of indirect dispensation: that 
is, by virtue of his power over the will of the faithful the pope, acting 
in the name of God, remits for them an obligation resulting from their 
deliberate consent, and therewith the consequence that by natural or 
positive Divine law flowed from such obligation.1 Thus in virtue of 
his power of jurisdiction, the pope, acting in the name of God, remits 
the obligation arising from a ratified and unconsummated marriage, i 
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and thereby the obligation of the natural divine law ceases.2 In such 
a marriage there is as yet no complete divine bond; hence the use of 
dispensatory power. As regards all other divine laws the Roman 
Pontiff can only interpret and declare the will of the Divine Legislator.3

2. Ordinaries inferior to the Roman Pontiff cannot dispense from 
the general laws of the Church. This is the general principle estab
lished by c. 2, “ Ne Romani/’ I, III, in Clem., “ The law of a Superior 
cannot be removed by his inferior.” In consequence thereof, all 
Ordinaries,4 including Cardinals, have no power to dispense from the 
general laws of the Church found in the Code or outside the same; 
not even in a particular case. Hence they cannot dispense a single 
person. However, the following cases are exceptions:

(a) Unless this power has been conceded to them explicitly or 
implicitly. Dispensatory power is granted explicitly when the law 
or the superior does so by express word or sign. Many instances of 
the law’s concession in this respect are found in the Code. The follow
ing are cited in the Code’s footnote to Canon 81: Canon 459, §3, 3° 
on dispensing a cleric from the examination in the conferring of a 
parish, if there is question of a priest well known for his theological 
learning; Canon 990 regarding dispensations from irregularities arising 
from an occult crime, excepting the irregularity arising from voluntary 
homicide or effectively procured abortion, and other crimes brought 
into a court of law; Canon 1028 concerning dispensation from the 
publication of the banns of marriage; Canons 1040, 1043 and 1045 on 
dispensation from matrimonial impediments (the concluding words of 
Canon 1045, § 1 should be noted: until dispensation from the Holy 
See can be obtained); Canon 1245 concerning dispensation from the 
observance of holydays, fast and abstinence; and we may add Canon 
978 regarding the interstices; Canon 1313 in the case of vows which 
are not reserved, and Canon 1320 which states: Persons who have the 
power to annul, dispense or commute vows, have the same power also 
over promissory oaths; if, however, the dispensation from an oath 
involves an injury to others, and these persons refuse to remit the 
obligation, the oath can be dispensed from only by the Holy See on 
account of the necessity or interest of the Church; Canon 1402, § 1, 
which provides: In the case of books forbidden by the general law of

2 Suarez, De Legibus, 1, IT, c. 14, n. 11.
a Cf. our commentar}’ on Canon 15, n. TIT.
< Canon 198, § 1.
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the Church or by Decree of the Holy See, Ordinaries can give their 
subjects permission to read only individual books and in urgent cases 
only; Canon 2237 on the remission of penalties, which rules: In public 
cases the Ordinary may remit the penalties latae sententiae ordained 
by the common law, except the following: (1) cases litigated in court; 
(2) censures reserved to the Apostolic See; (3) penalties which in
capacitate the offender from obtaining benefices, functions in the 
Church, or an active and passive vote; also penalties which deprive 
the offender of an active and passive vote, or which entail perpetual 
suspension, infamy of law, or deprivation of the right of patronage 
or of a privilege or favor granted by the Apostolic See. § 2. In occult 
cases, without prejudice to the concessions of Canons 2254 and 2290, 
the Ordinary may either personally or through another remit the 
penalties latae sententiae ordained by the common law, with the 
exception of the censures reserved to the Apostolic See specialissimo 
or speciali modo.

An example of the power of dispensation that is conceded implicitly 
is given, as we saw, in Canon 66, § 3, and also in Canon 200, § 1, which 
states: It is understood, however, that the person to whom jurisdiction 
has been delegated has been granted all power necessary to make his 
jurisdiction effective.

(b) Or recourse to the Holy See is difficult, while there is danger of 
grave harm in delay, and the case is one in which the Holy See 
usually dispenses.

All the above conditions must be present at one and the same time, 
and the limits of a faculty granted to Ordinaries must be determined 
from such concurrence, for example, to dispense in a given case. The 
Canon has omitted the pre-Code conditions: “in case of frequent 
occurrence,” or “ in matters of less moment.” Hence their fulfillment 
is no longer required. Recourse to the Holy See is difficult, if for 
any reason whatsoever such recourse should give rise to grave incon
venience, provided this is not due to fraud or malicious intent on the 
part of the person instituting said recourse.5 Recourse is not con
sidered difficult if it becomes easy because there is no danger in delay.

s It is to be remembered tha.t the telephone and telegraph are regarded as ex
traordinary means of communication and that there is no obligation to use them. 
Cf. Code Commission, 12 Nov., 1922, A. A. S., XIV, p. 662. In point of fact the 
Holy See does not approve of the use of these means in the matter of recourse. 
Cf. Litt, encyl. Seer. Status., 10 Dec., 1891, Coll. n. 1775; S. C. S. Off., 24 Aug., 
1892, Coll. n. 1810. Registered mail does not seem to be an extraordinary means.
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The second condition is that there be danger of grave harm in delay: 
the grave harm need not be a reality; a positive doubt would suffice. 
And thirdly, the case must be one in which the Holy See is wont to 
dispense; this refers to those cases which the style of the Roman Curia 
regards as ordinary. The extraordinary cases in which the Holy 
See is not wont to dispense are: the impediment of affinity in the 
direct line arising from a consummated marriage;6 the impediment 
arising from the sacred priesthood, from which no dispensation is 
given even in danger of death;7 the impediment of consanguinity in 
the first degree of the collateral line.8 In the foregoing cases there is 
question of ecclesiastical laws, which, however, approach closely to 
divine law, or which in a very marked degree regard the safeguarding 
of the public good; hence the reason for refusing a dispensation.0

Under the term “ Ordinaries,” spoken of in Canon 81, should be 
included the Superiors or Moderators General of Religious institutes in 
matters which their rule or constitutions have taken over from the 
common law, but not with respect to those matters which, though 
peculiar to an Institute, have nonetheless been approved by the Holy 
See and made of Pontifical right. It should be noted, however, that 
authorities on the Law of Religious commonly held—and their opinion 
still seems tenable under the Code—that Religious Prelates unless 
expressly forbidden enjoy tacit power of dispensing with discretion 
from the prescriptions of their rule in a particular case.10 Right 
government would seem to require this; and of course this faculty is 
restricted to those minor observances which do not pertain to the 
substance of religion. What these may be, custom “ The best ex
pounder of laws ” 11 will decide. Thus, for instance, a Superior cannot 
dispense from the second year of the novitiate, where it is required; 
nor from holding General Chapters at the required times; besides 
these cases can be foreseen, and timely recourse to the Holy See can 
easily be made.

o Canon 1043; cf. also Canons 97 and 1077.
7 Canon 1043—this does not exclude the order of subdeaconship or deaconship 

from the dispensatory powers of Ordinaries.
«Canon 1076, § 3.
9 Cf. D’Angelo in Apollinaris, 1928, Fascic. Ill, pp. 245-262.
10 Cf. Peyrinis, Subditus, Praelatus ac Formularium, t. 1, cap. 8, §5; Rodericus, 

Quaestiones regulares, I, q. 27, 2. V; Suarez, De Eeligione, tr. VIII, L. 2, cap. 13, 
n. 1; Piat, Praelectiones Juris Ttegularis, I, p. 571, q. 3.

11 Canon 29.
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The contrary is true if in virtue of the constitutions themselves or of 
a special privilege a Superior before the Code had power to dispense, 
for in a given case he can also dispense today according to the rule of 
Canons 4 and 489. On this point Suarez states that authors hold it 
to be a general rule that all Religious Prelates in the matter of dis
pensing can do only that which is accorded them by law or privilege, 
or by their rule.12

* * » «

CANON 82

Episcopi aliique locorum Ordinarii dispensare valent in legibus 
dioecesanis, et in legibus Concilii provincialis ac plenarii ad normam 
can. 291, § 2, non vero in legibus quas speciatim tulerit Romanus 
Pontifex pro illo peculiari territorio, nisi ad normam can. 81.

Bishops and other local Ordinaries can dispense from diocesan laws, 
from the laws of Provincial and Plenary Councils, according to the 
rule of Canon 291, § 2; but they cannot dispense from laws which the 
Roman Pontiff has specially passed for a particular territory, except 
in the case indicated in Canon 81.

The present Canon states what dispensations may be granted by 
residential Bishops and other local Ordinaries. The legislation of 
Canon 81 applies to all Ordinaries as defined in Canon 198, § 1, whereas 
Canon 82 concerns Bishops—and by the term “ Bishops ” are meant 
residential Bishops—and other local Ordinaries, spoken of in Canon 
198, § 2; consequently, the Major Superiors of exempt clerical religious 
organizations are excepted.

Bishops and other local Ordinaries can dispense: (a) from diocesan 
laws: of their full and absolute right for “ things are dissolved accord
ing to that which was the cause thereof ”;1 (b) and from laws of 
Provincial and Plenary Councils, according to the rule of Canon 291, 
§2, which states: The decrees of a Plenary or Provincial Council, 
after their proper promulgation, bind all persons in their respective 
territory, and the Ordinaries of the dioceses cannot dispense from them 
except in individual cases and for a just cause. The same reason as 
given above applies here: these laws were enacted by Bishops acting

12 Suarez, o. c., VIII, I, 4, cap. 13, n. 1; cf. also Vermeersch-Creusen, Epitome 
Juris Canonici cum Commentariis ad Scholas et ad Usum Privatum, Vol. I, p. 433, 
on powers of Religious Superiors.

i C. 1, X, de "Regulis juris, V, 41.
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as a moral body, whose power granted by the law itself is superior to 
the ordinary power of Ordinaries, and therefore they can be relaxed 
only by that cause; dispensatory power, however, is given to in
dividual local Ordinaries to be exercised with this twofold condition, 
namely, in individual cases and for a just cause. If one or the other 
condition is wanting, the dispensation is null, as is manifest from the 
use of the particle “nisi” (except).2 (c) The foregoing cannot dis
pense from laws which the Roman Pontiff has specially passed for a 
particular territory, except in the case indicated in Canon 81. For 
such laws are both particular and pontifical; therefore, in the manner 
in which dispensatory power is granted with respect to other general 
laws of the Church,3 in the same way the faculty to dispense from 
these laws is attributed to local Ordinaries, when such power was 
given to them explicitly or implicitly, or if recourse to the Holy See 
is difficult, and at the same time there is danger of grave harm in 
delay; in brief, according to the rule of Canon 81.

With respect to the proper power of Ordinaries to dispense from 
laws, it will be useful to recall the ruling of Canon 15: In a dubium 
juris all laws including nullifying and disqualifying laws lose their 
binding force; in a dubium facti the Ordinary can dispense from the 
laws, if the matter concerns laws from which the Roman Pontiff 
usually grants a dispensation. This dispensation is ordinarily granted 
ad cautelam, since it is really not required, for the reason that it is 
permissible to follow a probable opinion. However, when, for example, 
the matter concerns a doubtful diriment matrimonial impediment, 
which becomes certain later on, the marriage should be regarded as 
valid if the Bishop dispensed; otherwise invalid.

(e) In virtue of the extraordinary powers which Bishops and local 
Ordinaries may enjoy, they are empowered to grant other dispensa
tions from the general laws of the Church, in accordance with the 
extraordinary faculties granted them by the Holy See for a period of 
five years, or for a longer or shorter time. However, with respect to 
power obtained for dispensing from impediments to marriage, the 
prescript of Canon 1057 should be noted: He who grants a dis
pensation in virtue of delegated powers received from the Apostolic 
See must mention explicitly the papal indult when granting the 
dispensation.

2 Cf. by way of analogy Canon 39.
8 The opposite opinion commonly held before the Code is therefore no longer 

tenable: cf. St. Alphonsus, Theol. Mor,, I, 190, Rome, 1905.
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(f) Lastly, it may be added, though strictly speaking this does not 
concern dispensations, that at times the law permits that certain 
concessions reserved to the Holy See be accorded by Ordinaries ad 
modum actus, which means, not habitually, but by way of an excep
tion in particular cases, such as permission to say Mass in a private 
house (Canon 1194), or on the more solemn feasts (Canon 1195, § 2), 
or outside a church and oratory (Canon 822, §4). The law also 
grants local Ordinaries certain other faculties, as to permit a priest 
to say two Masses on one day, as stated in Canon 806. Paragraph 2 
of this Canon rules: The local Ordinary cannot grant this permission 
except in cases in which, according to his prudent judgment, a con
siderable number of the faithful would otherwise have to miss Mass 
on a day of obligation owing to the lack of priests; the Ordinary has 
no power to permit a priest to say more than two Masses on the same 
day.

• • « «

CANON 83

Parochi nec a lege generali nec a lege peculiari dispensare valent, 
nisi haec potestas expresse eisdem concessa sit.

Pastors cannot dispense either from a general law or from a 
particular law, unless this power has been expressly conceded to them.

This Canon treats of pastors as regards their powers of dispensing 
from laws.

1. Historical notion as to the origin of the Parochial Office. Canon 
451, § 1 states: A pastor is the priest or moral person to whom a parish 
is entrusted in title, and who must exercise care of souls under the 
authority of the local Ordinary. The nomenclature “ parochus ” is 
not derived from the Greek word Trapoctiv, which means praebere, i.e., 
to offer, to serve, so as to signify one who administers (sacraments), 
but rather from the word irapoiKw, to live near, and hence irapoucia 
signifies a dwelling or an adjacent territory. For the term “ parochia ” 
first denoted that territory which was situated near a city: the Bishop 
had his residence in the city; the adjacent territory constituted his 
diocese: irapoudai, i.e., dioceses; in consequence thereof the term 
“paroecia” in ancient documents was frequently employed instead 
of the term “ diocese.”
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From the city priests were sent into the neighboring territory for 
the spiritual cure of souls. Later on they established a permanent 
residence there, and for the reason that they dwelt in the irapouaa 
they were called irdpoiKot to distinguish them, from the clergy in the 
cities. The country districts were called “ parochiae ” by the Councils 
-of the sixth and seventh centuries; then, later, after the tenth century, 
with the increase of the faithful, separate city parishes also originated. 
Consequently, both pastors and parishes must be regarded as of 
ecclesiastical origin. This is the conclusion to be held, contrary to 
that of the Sorbonne of Paris, which, under the sponsorship of Gerson 
(d. 12 July, 1429), attributed their origin to divine law, asserting that 
pastors are the successors of Christ’s seventy disciples, and that their 
authority derives directly from God and not from the Church.1

2. Pastors are not legislators. They exercise certain powers of 
external government which are not strictly public, nor wholly private, 
namely external administrative powers. In the internal forum they 
possess ordinary jurisdiction for the hearing of confessions in their 
respective domains,2 but they are forbidden to delegate this power.8 
It follows that “ viceparochi,” even though delegated for a “ uni
versality of affairs,” cannot absolve their subjects outside their 
respective parish or diocese.4

3. The following persons in law are held equal to pastors in all 
things:

(a) Quasi-pastors who are in charge of quasi-parishes, as mentioned 
in Canon 216, §3 (namely, in Vicariates and Prefectures Apostolic).

(b) Parochial Vicars, if they have full parochial charge of the 
parish,5 but not vicars delegated for a “ universality of affairs,” unless 
they were made substitute vicars to take charge of the parish during 
the absence of the pastor.

As regards military chaplains, whether major or minor chaplains, 
the special regulations of the Holy See must be observed, as is stated

1 Cf. Synod of Pistoia, propositions 9 and 10, apud Denzinger-Bannwart, 
Enchiridion, 1509, 1510; also Joseph Rossi, De paroecia juxta Codicem, Romae 
Pustet, 1923; and Fanfani, O.P., De jure parochorum ad normam Codicis J. C.t 
Rome, Marietti, 1924.

2 Canon 873, § 1.
3 Cf. response of the Code Commission, 16 October, 1919, referred to in our 

commentary on Canon 57; A. A. S., XI, 476.
<Cf. Canon 874, §1.
5 Canon 451, § 2.
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in Canon 451, §3. As a rule these regulations are issued by the 
Sacred Consistorial Congregation, which, during the World War and 
later, constituted numerous Military Ordinaries with special faculties 
which could also be delegated to chaplains, it is necessary then to 
consider each individual case in order to see what faculties were granted 
by the Holy See to the abovementioned Ordinaries, whether Bishops 
or not.

The following are regarded as pastors: The actual vicar who takes 
the place of a legal person to whom the habitual cure of souls has 
been entrusted (Canon 471, § 4); the administrator who takes charge 
of a parish during the vacancy (Canon 472); the pastor’s substitute 
who supplies for the pastor in all affairs of the parish with the approval 
of the Ordinary, when the pastor is to be away for over a week (Canon 
465, §4, and Canon 474); the substitute who takes charge before 
getting the Ordinary’s approval, when the pastor is obliged to leave 
his parish suddenly for some very urgent reason, and must be away 
for over a week, as the Code Commission decided, 13 March, 1921; 
the pastor’s substitute who is appointed by the Ordinary to administer 
the parish of a pastor who has been deprived of the parish and has 
appealed to the Holy See (as stated in Canon 1923), unless the 
Ordinary or the pastor has restricted his power in the matter of 
betrothal contracts and marriages (Canon 474); the assistant (the 
first assistant or the senior in office) or the nearest pastor, likewise the 
Superior of a religious community, who before the administrator is 
appointed, assumes in the meantime charge of the parish, unless other 
provision has been made (Canon 472, §2), the assistant vicar if he 
takes the place of the pastor in all affairs of the parish. However, if 
he has only a part of the pastoral duties to attend to, his rights and 
obligations must be learned from his letters of appointment, or from 
the diocesan statutes, or the laudable customs, or the law of the 
Bishop (Canons 475 and 476).

The Sacred Congregation of the Council (In causa Wratislavien. 
et aliarum) on January 9, 1926 was asked the following question 
regarding prison chaplains: “ Is it certain that prison chaplains were 
constituted as true pastors or at least as assistants for the valid assist
ance at marriages, in the given case? ” The answer was: “ Negative, 
et ad mentem.” The reason for the above answer is, it seems, that 
prison chaplains are regarded as officials of the State, appointed with 
the consent of the Ordinary, who gives them their necessary faculties. 
The purpose behind this answer was not disclosed. However, it inay 
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be inferred: namely, if observance of the common law occasions in
convenience, recourse should be had to the pastor or the Ordinary to 
obtain delegation, or the Bishop should exempt such chaplains from 
the authority of the pastor according to the rule of Canon 464, § 2. 
As far back as 1908 the Sacred Congregation of the Council decided 
that chaplains and rectors of pious houses, hospitals, etc., which have 
been withdrawn from the authority of the local parish priest can 
validly assist at the marriages of the persons under their charge, but 
only in the place where they exercise jurisdiction, provided it is 
certain that they have been given full parochial rights.®

4. Pastors cannot dispense from a general law of the Church or from 
particular laws of a diocese or country, spoken of in Canons 81 and 
82, even one parishioner, even though it be for the internal forum only, 
unless this power has been expressly conceded to them. Therefore, 
pastors must see whether express dispensatory power in this regard

c S. C. C., 1 February, 1908, ad X. The following responses of the Code Com
mission regarding permission to assist at marriages (Canon 1096 together with 
Canons 495, 472, 476) should be noted. A declaration of the Code Commission 
rules as follows:

First, the vicarius oeconomus (cf. Canons 472-473) can give permission to an
other specified priest to assist at a specified marriage. Secondly, the vicarius 
substitutus (cf. Canon 465) can delegate another priest to assist at marriage after 
the approval, unless the Ordinary limits his powers. Thirdly, the vicarius sub
stitutus of a religious pastor can delegate assistance at marriage after the approval 
of the Ordinary and before the approval of the religious superior. The approval 
of the Ordinary only is essential for the valid parochial jurisdiction of the sub
stitute. Fourthly, the vicarius substitutus, spoken of in Canon 465, § 5, may 
delegate other priests as long as the Bishop who was notified of the appointment 
of the substitute by the pastor has not ruled otherwise. Fifthly, the priest who, 
in Canon 475, is called the vicarius adjutor (appointed by the Bishop to assist 
a pastor who is unable to govern his parish) has all the rights and duties of a 
pastor except the obligation to apply Mass for the people, provided he takes the 
place of the pastor in all things concerning the management of the parish. How
ever, if he only partly supplies the pastor, his rights and duties must be learned 
from the bishop’s letter of appointment. Finally, the powers of the vicarius 
cooperator (assistant) in this matter are governed by the rule of Canon 476, §6 
(Code Commission, 20 May, 1923; A.A.S., XVI, 1924, pp. 114, 115). The or
dinary assistant, if he possesses general delegation from the Ordinary or the pastor, 
can validly subdelegate in particular cases (Cn. 199, n. 3) even without the pas
tor’s knowledge. On December 28, 1927 the Code Commission was asked: I. May 
an ordinary assistant (vicarius cooperator), who, according to the rule of Canon 
1096, § 1, received either from the local Ordinary or from the pastor general 
delegation to assist at marriage, subdelegate a definite priest for a definite mar
riage? II. May the pastor or the local Ordinary, who, in accordance with Canon 
1096, § 1, delegated a definite priest to assist at a definite marriage, also give 
him permission to subdelegate another definite priest for the same marriage? The 
Commission answered both questions in the affirmative (A. A. S., XX, 1928, p. 61). 
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has been granted to them by the common law, in which case their 
power will be like to ordinary, that is, quasi-ordinary power, or by 
the diocesan statutes, and then it can be either ordinary or delegated; 
or finally, by the superior, in which case it will be delegated power.

5. The Code’s footnote to Canon 83 cites those Canons in which 
the law grants them express dispensatory power:

Canon 1044 grants powers to pastors to dispense from matrimonial 
impediments, according to the purport of Canon 1043, as well as to the 
priest who assists at the marriage, according to the rule of Canon 
1098, n. 2, and also the confessor, but the latter two only for the 
internal forum and in the act of Sacramental confession.

In like manner, they can dispense as often as the impediment is- 
discovered only after everything has been prepared for the marriage 
and the ceremony cannot be postponed without probable danger of 
grave evil until a dispensation can be obtained from the Holy See.7 
The pastor, as well as the priest who assists at the marriage, and also 
the confessor can dispense from matrimonial impediments according 
to the rule of Canon 1043, but their power extends over occult cases 
only, and provided there is no time to recur to the local Ordinary, or 
recourse to the local Ordinary can be had only with the danger of 
violating the secret.8 The expression “ over occult cases ” is now 
understood to mean ecclesiastical impediments not only occult by 
nature and fact but also public by nature and occult in fact.9 Canons 
1046 and 1047 contain rules which must be observed when a dispensa
tion is granted in the circumstances mentioned above.10

7 Cf. Monitore Ecclesiastico, October, 1925, pp. 297 and 310.
a Canon 1045, § 3.
«Code Commission, 28 December, 1927; A.A.S., XX, 1928, p. 61.
io Cf. in this regard what is stated at the conclusion of our commentary on 

Canon 53.

Canon 1245, 1 states that not only local Ordinaries, but also 
pastors, may in special cases and for a good reason dispense individual 
persons or individual families subject to their jurisdiction (even when 
these are outside their territory), and strangers while they stay in 
their territory, from the common law regarding the observance of the 
holydays of obligation, of fast or abstinence, or even of fast and 
abstinence combined.

It should be noted that a faculty granted by law is contained in 
Canon 899, §3: By the law itself the pastors, and others who come 
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under the name of pastors in law, have the faculty to absolve from 
the diocesan reserved cases (no matter in what manner the Ordinary 
has reserved them to himself) during the entire time in which the 
Easter duty can be fulfilled, and all missionaries during the time that 
a mission is held for the people. Pastors, for the churches and oratories 
located in their parishes, and rectors of churches for their churches, 
have the power to bless sacred furnishings,11 so that their faculty of 
blessing is an habitual faculty. However, we are of opinion that the 
foregoing cannot delegate this faculty, since Canon 1304 twice mentions 
those who can delegate it and pastors are not enumerated among 
these. It would seem that it is a privilege granted in favor of a 
person, though for the purpose of facilitating the work of his sacred 
ministry.

ii Canon 1304, n. 3.
is Canon 1245, § 3.
is Cf. Canons 875, §1; 514, §1; 1245, §3; 1313, §§ 1 and 2.
14 Canon 990, § 2.

6. In conjunction with what we have said regarding pastors, we may 
say further that: (a) The Superiors of exempt clerical religious com
munities enjoy, after the manner of pastors, dispensatory power with 
respect to the persons spoken of in Canon 514, § 1, regarding the 
observance of holydays of obligation, fast and abstinence,  such as 
the professed, the novices, and others who live day and night in the 
religious house, either as servants, or for the purpose of education, or 
as guests, or on account of ill health. Those who reside with exempt 
religious are not withdrawn, however, from the authority of the 
Bishops, except in the cases expressly mentioned by law.   (b) Con
fessors, as we have stated above, have dispensatory power with 
reference to impediments to marriage, in virtue of Canons 1044 and 
1045, § 3. They may also dispense from irregularities arising from 
an occult crime, with the exception of the irregularity spoken of in 
Canon 985, n. 4, and other crimes carried into a court of law, “in 
occult cases of umisual urgency, when the Ordinary cannot be reached 
and there is imminent danger of grave harm or of infamy, but this 
faculty is granted only for the purpose of alloioing the penitent to 
exercise licitly the orders already received.”  Canon 985, n. 4 states: 
“ They are irregular by reason of crime who have committed voluntary 
homicide or effectively procured abortion; also all their accomplices.”

ii12

1314

11
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Herein is the difference between the faculty granted to Ordinaries 
and that given to the confessor: The Ordinaries personally or by 
another can always dispense their subjects from irregularities arising 
from an occult crime, whereas confessors can dispense only in occult 
cases of unusual urgency, when the Ordinary cannot be approached 
and there is imminent danger of grave harm or of infamy. Likewise, 
Ordinaries can dispense both in the case where the irregularity would 
hinder the exercising of orders already received, and in the case where 
it would prevent the reception of orders, while confessors can dispense 
in the first case only. This faculty is accorded the confessor abso
lutely, so that the person whom he dispensed is not obliged to have 
recourse later to the Holy See, and much less under the pain of 
re-incurring the irregularity, as some authors hitherto thought. Nor 
is it necessary that it be given in the sacramental forum.

The following are irregular by reason of crime, according to Canon 
985:

1. ° Apostates from the faith, heretics, schismatics;
2. ° Those who, except in case of extreme necessity, permit them

selves to be baptised in any manner by non-Catholics;
3. ° Those who, while bound by a valid marriage bond, or by sacred 

orders, or even simple and temporary religious vows, dare to attempt 
marriage or go through the civil formalities of marriage. Likewise, 
men who dare to attempt marriage with a woman bound by a valid 
marriage bond or by such religious vows;

4. ° Those who have committed voluntary homicide or effectively 
procured abortion, and all their accomplices;

5. ° Those who have mutilated themselves or others, or have at
tempted suicide;

6. ° Clerics who practice the forbidden professions of medicine or 
surgery, if thereby the death of any person was caused;

7. ° Men not ordained to major orders who perform an act of orders 
reserved to clerics in major orders. Also clerics who have major 
orders but have been forbidden to exercise these orders by a canonical 
penalty either personal, corrective or punitive, or local.

Moreover, certain other faculties are granted by the common law 
to all priests, as contained in the following Canons:

Canon 882: All priests, though not approved for confessions, can 
validly and licitly absolve any penitent in danger of death from any 
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sins and censures, although reserved and notorious, even if an approved 
priest is present; Canons 884 and 2252, however, remain unimpaired. 
Canon 2252 states: Persons who, in danger of death, are absolved from 
a censure ab homine or from a censure reserved specialissimo modo to 
the Apostolic See by a priest who has no special faculty, are, after 
their recovery, obliged under pain of relapse into the censure to have 
recourse to the person who inflicted the censure, if there is question 
of a censure ab homine; in the case of a censure a jure, recourse must 
be had to the Sacred Penitentiary, or to a bishop or other ecclesiastic 
who has the faculty to absolve, as declared in Canon 2254, § 1. The 
censured persons must obey the orders of the absolving authority.

Consequently, according to Canons 882 and 2252, any priest, 
though not approved for the hearing of confessions, can absolve a 
penitent in danger of death from all sins and censures. By “ danger 
of death ”15 is meant a situation in which a prudent judgment can be 
made that death is probable, though not certain and imminent. 
Danger of death may arise either from an intrinsic cause, such as a 
disease having critical stages, or a wound, or difficult parturition, or 
old age; or the danger may arise from an extrinsic cause, such as a 
perilous journey, a surgical operation, war, etc. The danger should 
be judged morally. The Sacred Penitentiary declared on March 18, 
1912, and on May 29, 1915 that all soldiers mobilized for war may, 
by that very fact, be considered in danger of death, and therefore may 
be absolved by any priest.10 And lastly, should the confessor falsely 
judge that the danger of death was present when it really was not, the 
absolution must be regarded as valid, since the Church supplies juris
diction in a positive and probable doubt.17

The Code Commission decreed on December 28,1928 that absolution 
given in danger of death according to Canon 882 is limited to the 
internal forum only. On November 10, 1925 the same Commission 
was asked the following question regarding the two classes of reserved 
cases, namely, those reserved ratione peccati and those reserved ratione 
censurae: 1. Do the words “every reservation” in Canon 900 refer 
only to cases reserved ratione peccati or also to those reserved ratione 
censurae? II. Does Canon 900 concern the reservation of cases by 
Ordinaries only, or those reserved by the Holy See also? The Com

ic It is to be noted that the Canon does not say uat the moment of death.” 
ioA.A.S., VII (1915), 282.
it Canon 209.
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mission declared that the Canon is applicable only to sins reserved 
ratione peccati and not sins reserved ratione censurae, and that the 
same Canon applies to all sins reserved ratione peccati, namely, both 
those reserved by Ordinaries and those reserved by the Holy See.18

Canon 2254 states: § 1. In urgent cases—that is to say, in cases in 
which the censures latae sententiae cannot be observed exteriorly 
without danger of grave scandal or infamy, or if it is hard for the 
penitent to remain in the state of mortal sin for the time necessary 
to obtain absolution from the competent superior—every confessor can 
in the sacramental forum absolve from the censures, no matter how 
they are reserved. He must, however, impose on the penitent the 
burden to take recourse within one month under the penalty of relapse 
into the censure. The recourse is to be made at least by letter and 
through the confessor, if it can be done without grave inconvenience, 
without mentioning the name of the penitent, and directed to the 
Sacred Penitentiary or to the Bishop or other superior who has the 
faculty to release from the censure, and the penitent is obliged to obey 
the orders of the superior.

§2. Even after he has received absolution (from a non-privileged 
confessor) as stated above, and has had recourse to the superior, the 
penitent is not forbidden to approach another confessor who has the 
faculty to absolve, and, confessing again at least the sin to which 
the censure is attached, to receive absolution. When he has received 
absolution, he shall accept the injunctions of the confessor, and shall 
not afterwards be obliged to accept other injunctions given by the 
superior to whom he had taken recourse by letter.

§ 3. If in some extraordinary case the recourse is morally impossible, 
the confessor himself can grant absolution without the obligation of 
recourse, except in the case of absolving his own accomplice in a sin 
of impurity (cf. Canon 2367). The confessor shall enjoin on the 
penitent what the law requires in the respective case (e.g., restitution, 
safeguards against relapse, etc.), and impose an appropriate penance 
and satisfaction for the censure, under condition that the penitent shall 
relapse into the censure if he does not within an appropriate space 
of time, to be determined by the confessor, do penance and make 
satisfaction.

It suffices that it will be a hardship on the penitent to continue in 
mortal sin even for one day. On this point Cappello says: “When

IB a. J. S., XVTI (1925), 583.



of the Code of Canon Law 851

must this be regarded as onerous to the penitent? This must be 
determined from the disposition of the penitent here and now, i.e., 
subjectively, and not objectively from the nature of the case or from 
what usually happens in such cases. Wherefore, if the penitent did 
not previously suffer such mental anguish as to make continuance in 
mortal sin a hardship on him, the confessor is permitted to instill this 
sentiment. However, the time necessary for obtaining the faculty is 
usually not uniform. Hence one may ask whether a case is urgent or 
not if the faculty can be obtained after the lapse of one or two days. 
An interval of one day is sufficient according to an analogous answer 
given by the Sacred Penitentiary on May 14, 1904. Consequently, the 
confessor may absolve a penitent under censure, if it is a hardship on 
him to remain in mortal sin for a whole day. We are of opinion that 
in some special case even a few hours will suffice, because of the 
special disposition of the penitent, v.g., in case of a cleric, priest, 
religious, etc.”10 Hence the practical conclusion would seem to be 
that when the penitent is truly disposed, it will always be a hardship 
on him to remain in mortal sin.

So too, this faculty is accorded confessors with respect to vindicative 
penalties, namely, those which tend directly towards the expiation 
of an offense, so that their remission does not depend on the cessation 
of the contumacy of the offender,20 and which cease on their expiration 
or their dispensation by him who has, in accordance with Canon 2336, 
legitimate authority to dispense.21

Canon 2290 rules: “ In more urgent occult cases, if by the observance 
of a vindicative penalty latae sententiae (cf. Canon 2217, § 1, n. 2) the 
guilty person would betray himself with resulting infamy and scandal, 
any confessor may in the sacramental forum suspend the obligation 
of observing the penalty under the following conditions: the confessor 
shall enjoin on the offender the burden to have recourse to the Sacred 
Penitentiary, or to the bishop who has the faculty to dispense, if the 
recourse can be taken without grave inconvenience; the petition is to 
be made by letter and through the confessor within at least one month; 
the name of the offender shall be concealed; the orders of the superior 
to whom recourse is made must be obeyed. If in some extraordinary 
case this recourse is impossible, the confessor himself can grant the 
dispensation in accordance with Canon 2254, § 3.”

10 Cappello, De Sac., II, n. 578.
20 Canon 2285.
21 Canon 2289.



852 A Commentary on Book I

CANON 84
§ 1. A lege ecclesiastica ne dispensetur sine iusta et rationabili causa, 

habita ratione gravitatis legis a qua dispensatur; alias dispensatio ab 
inferiore data illicita et invalida est.

§ 2. Dispensatio in dubio de sufficientia causae licite petitur et potest 
licite et valide concedi.

§ 1. No dispensation from an ecclesiastical law should be granted 
without a just and reasonable cause, which should be in due proportion 
to the gravity of the law from which the dispensation is given; other
wise a dispensation granted by an inferior is both illicit and invalid.

§ 2. When it is doubtful whether the reason for the dispensation is 
sufficient, one may licitly ask for the dispensation, and the superior 
may validly and licitly grant the same.

The present Canon in two paragraphs deals with the question: Is a 
reason required for the exercise of dispensatory power?

1. The first part of paragraph I sets forth a general law binding on 
all, while its second part distinguishes two cases, namely, when a 
dispensation is given by the legislator, or by his inferior.

Paragraph 1 states: No dispensation from an ecclesiastical law 
should be granted without a just and reasonable cause, which should 
be in due proportion to the gravity of the law from which the dispensa
tion is given. The Council of Trent had already established three 
conditions for the lawful granting of a dispensation: sufficient cause, 
cognizance of this cause, and gratuitous concession.1 The Code has 
retained these conditions.1 2

1 Sess. XXV, c, 18, de ref.
2 We have already spoken of the gratuitous granting of dispensations in our 

commentary on Canon 59, § 2.

Regarding the reason required for dispensing, this is the law or 
norm to be observed by all Superiors: From an ecclesiastical law, 
whether general or particular,—no dispensation should be granted, a 
precept is given, namely, it is forbidden to dispense—without a just 
cause, that is, proportionate to the law and the dispensation, and 
reasonable, that is, in accordance with prudence, equity and practical 
conditions,—which should be in due proportion to the gravity of the 
law from which the dispensation is given: the gravity of law is to be 
measured by the good of the community. It should be noted that 
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since a dispensation is a relaxation of the law and not an exemption 
from the same, a cause lesser than that which would exempt from its 
obligation is sufficient; and an extrinsic cause as well suffices.

2. Causes for Granting Dispensations.
Among the sufficient causes for dispensation we may distinguish 

canonical causes, i.e., classified and held as sufficient by the common 
law, the style of the Roman Curia and canonical jurisprudence, and 
reasonable causes, i.e., not provided for nominally in the law, but 
deserving of equitable consideration in view of circumstances or 
particular place. An Instruction issued by Propaganda (9 May, 1877) 
enumerates sixteen canonical causes. The “Formulary of the Dataria” 
(Rome, 1911) gives twenty-eight, which suffice, either alone or con
currently with others, and act as a norm for all sufficient causes. We 
name but a few: smallness of place or places; smallness of place 
coupled with the fact that outside it a sufficient dowry cannot be had; 
lack of dowry; the super-adult age of the fiancee;8 poverty of a 
widow burdened with a numerous family; mutual help in old age; the 
difficulty of finding another partner; ill health, etc.4

3. A Just and Reasonable Cause.
(a) St. Thomas  offers the following fundamental reason: “If he 

who is placed over a community grants this permission without any 
such reason, and of his mere will, he will be an imprudent dispenser: 
unfaithful, if he has not the common good in view; imprudent, if he 
ignores the reasons for granting dispensations.” Hence Our Lord 
says: 0 “ Who thinkest thou is the faithful and wise dispenser, whom 
his lord setteth over his family? ”

5

(b) The old law  contains these very significant words of Pope 
Gregory X: (1) "... . From residence . . . the Ordinary can grant a 
temporary dispensation, according as a reasonable cause demands it.”

*

(2) The Council of Trent  declares: “As it is expedient, for the7

a Namely, when a woman has passed her twenty-fourth year; after the age 
of forty a woman is said to be of advanced age.

< For further information the reader may consult the Catholic Encyclopedia, s. v. 
Dispensation.

5 St. Thomas, Summa Theologica, I-1I, q. 97, a. 4, in corp.
e St. Luke XII, 42.
* C. 14, I, 6 in VT, cited in the Code’s footnote to Canon 84.
7 Sees. XXV de Ref. c. 18, which treats of the observance of law and the 

method of dispensing from the same.
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public good, to relax at times the restraint of the law, thereby more 
completely to meet, /or the common advantage, the cases and the 
necessities that arise; even so, to dispense too often with the law, and 
to yield to petitioners an account of precedent rather than upon certain 
discrimination in regard of persons and circumstances, is nothing else 
but to open a way for each one to transgress the laws. Whereby, be 
it known to all men, that the most sacred canons are to be exactly 
observed by all, and, as far as this is possible, without distinction. 
But if any urgent and just reason, and at times a greater good, shall 
require that some be dispensed with, this shall be granted, after the 
cause has been taken cognizance of, and after the most mature delibera
tion, and gratuitously, by all those soever to whom that dispensation 
appertains: and any dispensation granted otherwise shall be esteemed 
surreptitious.”

(3) Pope Benedict XIV in his Encyclical “ Inter omnigenas,” 2 
February, 1744, n. 12, says: “ In which case (that is to say, if without 
a .reason) they would not be dispensations, but dissipations and fomen
tations of unrestraint, from which the faithful and prudent minister 
of Christ ought in every respect to abstain.”

(4) Canon 1061, § 1, 1°  rules that the Church does not dispense 
from the impediment of mixed religion except for good and weighty 
reasons.

*

(5) And finally Canon 1071 states: The rules prescribed in Canons 
1060-1064 for mixed marriages must be applied also when there is the 
impediment of disparity of cult.

* Referred to in the Code’s footnote.

4. The second part of this same paragraph declares: Otherwise, a 
dispensation granted by an inferior is both illicit and invalid. Other
wise, that is to say, if a dispensation is given without a just and 
reasonable cause, a distinction must be made: (1) if it is given by the 
legislator himself (whether he be the supreme legislator or not) or by 
his successor, or by his superior, the dispensation can be illicit, as 
has been stated previously, and his act will smack of favoritism; how
ever, the dispensation is valid, for he who has the power to impose 
obligations can also free from the same. And when the matter con
cerns the external forum we need only inquire whether the dispensa
tion was granted lawfully, that is, by him who possessed the faculty. 
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Whenever this occurs the axiom of Ulpian8 would seem to apply: 
“ The pleasure of the Prince has the force of law.” However, (2) if a 
dispensation is given by an inferior (an inferior, with respect to the 
person who established the law), that is, by him who acts by virtue of 
powers delegated either by the law or by the superior, his dispensation 
will be both illicit and invalid. Briefly: He who dispenses by virtue 
of his own power, even without a just reason, validly dispenses; but this 
is in no wise true in the case of one dispensing in virtue of vicarious, 
or delegated power.

8 fr. 1, D; I, 4.
»Cf. Canon 2205.

However, for licit dispensation the reason need not be such as to 
excuse of itself from the law’s observance.0 Sufficient is the cause, 
which, arising either from necessity or from charity or from advantage, 
may be considered reasonable, in such wise that the common good 
suffers no harm from the dispensation and some good accrues to the 
person dispensed. This sufficient cause must indeed be recognized by 
the grantor and by the executor, otherwise, they would act unreason
ably. Consequently, cognizance of the cause is obligatory; but if it be 
lacking, the dispensation is not voided.

5. The other Canons referred to in the Code’s footnote are in 
harmony with this prescript:

(1) Canon 291, §2 states: The decrees of a Plenary and a Pro
vincial Council, after proper promulgation, bind all persons in their 
respective territory, and the Ordinaries of the dioceses cannot dispense 
from them except in individual cases and for a just cause. The use 
of the term “except” means that otherwise the Ordinaries act invalidly.

(2) Canon 1028, § 1 declares: The proper local Ordinary of the 
contracting parties can for a legitimate cause dispense with the banns 
of marriage, not only in his own diocese but also in a strange diocese.

(3) Canon 1245 rules: Not only local Ordinaries, but also pastors, 
may in special cases and for a good reason dispense individual 
persons or individual families subject to their jurisdiction (even when 
these are outside their territory) and strangers while they stay in 
their territory, from the common law regarding the observance of 
holydays of obligation, of fast or abstinence, or even from fast and 
abstinence combined. Ordinaries may also, because of a great con
course of people on some special occasion or for the sake of public 
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health, dispense the whole diocese or locality from the obligation of 
fast and abstinence, or from both. In exempt clerical religious 
organizations the superiors have the same faculties as pastors for the 
benefit of the religious themselves and all persons mentioned in the 
first sentence of Canon 514.

6. Paragraph 2 of Canon 84 rules that when it is doubtful whether 
the reason for a dispensation is sufficient, one may licitly ask for the 
dispensation, and the superior may validly and licitly grant the same.

The doubt strictly speaking may be one of law because of the 
diversity of opinions among recognized authors, or it may be a doubt 
of fact, which always regards the sufficiency of the reason for the 
dispensation. In a doubt of fact, anyone may licitly ask for the dis
pensation, and the Superior may licitly and validly grant the same; 
nay more, in this Canon the assent of the supreme legislator is ex
pressly given for such licitness and validity. Consequently, away with 
all scruple and anxiety! And Pope Innocent III is in complete accord 
when he says: “ We, according to the plenitude of our power, have the 
right to dispense from the law ”.10

CANON 85
Strictae subest interpretationi non solum dispensatio ad normam can. 

50, sed ipsamet facultas dispensandi ad certum casum concessa.
Dispensations must be strictly interpreted as stated in Canon 503 as 

also must the faculty to dispense in a certain case.

1. Since a dispensation is a relaxation of the law in a particular case, 
it is always opposed to the common law and wounds the law in favor 
of private individuals.

Therefore, in the matter of interpreting a dispensation, we may 
properly cite the old law: * (a) “ That which departs from the common 
law (a dispensation) is to be restrained as something odious”;1 (b) 
“ Things departing from the common law are in no respect to be drawn 
into a precedent”;2 (c) “ That which is granted gratuitously to one 
person ought not to be drawn into a precedent by another”;3 (d)

io C. Proposuit 3, X, III, 8.
* Cited in the Code ’a footnote.
i C. 1, I, 11, in VI°.
2R. J. 28 in VI8.
a R. J. 74 in VI°.
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“ Things which are sometimes accorded on the ground of necessity 
cannot be stretched so as to form an argument ”.4

(e) “ It is an incontrovertible maxim that the exercise of various 
faculties simultaneously in one and the same case is not possible, be
cause of the general rule which forbids the cumulating of faculties in 
the matter of dispensations, and for the reason that such faculties are 
of strict law, as well as the dispensations themselves, and consequently 
they must be interpreted strictly, and not extended beyond their terms, 
namely, beyond the express intention of the grantor. Now since in 
the various faculties to dispense in the various degrees there is no 
word referring to cumulative powers, it follows, therefore, that he 
who possesses such faculties cannot make simultaneous use of them 
in one and the same case ”.5 This passage from the old law is 
adduced merely to show the strict interpretation of dispensations, for 
today the common law grants this so-called cumulation of faculties 
to those who possess a general indult to dispense, according to the 
rule of Canon 1049.

(f) The same Congregation of the Holy Office on 1 June, 1904 de
clared that dispensations committed to the Ordinary in specified cases, 
and which by his special mandate, but without authorization of the 
Holy See, are handed over to be executed by others are not upheld. 
In the old law such commission could not be executed without 
authorization. Today, however, even in the case mentioned, this is no 
longer true, as we saw in Canon 57. Consequently, in this footnote 
we have an example of a document that is not cited in corroboration of 
the current legislation (for the present law on the execution of dis
pensations contained in Canon 57 is different); though it still serves to 
show the course of procedure in interpreting dispensations, according 
to Canon 85.

2. The interpretation of a dispensation then will be a strict in
terpretation according to Canon 50, which rules that those things 
which are opposed to the law in favor of private individuals . . . 
receive a strict interpretation; this holds not only in the case of a 
dispensation, but also with reference to the faculty itself to dispense in 
a specified case. Such a faculty practically becomes a dispensation; 
for it is a faculty granted for a specified case, that is to say, limited

4R. J. 78 in VI0: In argumentum trahi nequeunt, quae propter necessitatem 
aliquando sunt concessa.

r. Letter of the S. C. of the Holy Office, IS May, 1S69.
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to one act in favor of one or more specified persons: it is an actual 
faculty. There is not question here of a delegated habitual faculty, 
which must be regarded as a privilege and hence receives a wide in
terpretation, though not beyond the proper meaning of its terms, and 
is governed by the rules of Canon 50, 66, § 3; 67 and 68; much less is 
there question of power delegated for a universality of affairs, which 
power must be interpreted widely;6 but of a faculty given for one case. 
The reason for this difference of interpretation seems to be. that a 
grant of habitual faculties and for a universality of affairs concerns 
the public good, whereas the faculty of dispensing in a certain case 
pertains to the private good. However, neither faculty should ever be 
so restricted as to prove useless.

* * * »

CANON 86

Dispensatio quae tractum habet successivum, cessat iisdem modis 
quibus privilegium, nec non certa ac totali cessatione causae motivae.

Dispensations which have a recurrent application cease not only for 
the same reasons as a privilege, but also with the certain and complete 
cessation of the motive cause.

The concluding canon of Title VI and Book I deals with the cessa
tion of dispensations which have a recurrent application.

1. A dispensation has a recurrent application or permits of suc
cessive application when it is extended to the future, whether to a 
certain day, or to a definite date, or when it may be applied perman
ently, that is, for an indefinite interval of time. Therefore here we 
have question of a multiple dispensation, namely, a dispensation 
granted for more than one act; one whose effect therefore is divisible, 
e.g., a dispensation from the Lenten fast granted because of the 
petitioner’s ill health. There is no need to discuss a dispensation 
which does not admit of successive application, that is, a singular dis-

• pensation, for the reason that a singular dispensation ceases and is 
terminated as soon as used.

2. Multiple dispensations are numbered among the privileges against 
the law, with this difference, however, that privileges are by their 
nature permanent grants (Canon 70), whereas ordinarily dispensa
tions are of a temporary nature. Furthermore, multiple dispensations

o Canon 200, § 1.
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cease, that is, lose their juridic force /or the same reasons as a privilege. 
(a) A dispensation ceases when it is revoked by a special act of the 
superior, according to the rule of Canon 60.1 One who dispensed in 
virtue of his own power can validly revoke a dispensation, even with
out cause, though in the latter case it would be illicit to do so; but one 
who dispensed in virtue of vicarious power cannot revoke a dispensa
tion, even validly, (b) A dispensation ceases when it is renounced 
by the person in whose favor it was granted, after such renunciation 
has been accepted by the competent superior.1 2 (c) A conditional dis
pensation ceases on verification of the condition that renders it void, 
e.g., the death of the superior, when the dispensation was granted with 
the clause ad beneplacitum nostrum (at our good pleasure), or an 
equivalent phrase.3 (d) A dispensation becomes extinct with the 
death of its recipient.4 (e) A dispensation is lost by non-use or by 
contrary usage, or if it is burdensome to others and at the same time 
there is a legitimate prescription against it, or if the non-use is a 
tacit renunciation.5 * Moreover, a dispensation ceases if it becomes 
harmful or illicit, and if the time for which it was given is exhausted.®

1 Cf. c. 1, X, V. 41.
2 Canon 72.
s Canon 73. Cf. C. 5, I, 3 in VI0.
4 Canon 74.
s Canon 76.
o Canon 77.
7 Canon 42.

3. The Canon further states: A dispensation ceases with the certain 
and complete cessation of its motive cause. The reason is that the 
superior is supposed not to dispense without cause. The cessation of 
the motive cause which swayed the superior in granting the dispensa
tion must be certain and complete, by no means doubtful or partial. 
The Canon speaks of the cessation of the motive cause, since the cessa
tion of the impelling or influencing cause does not affect the dispensa
tion. For instance, a dispensation which was granted because of 
protracted ill health on the part of the petitioner ceases with the 
certain and complete cessation of that ill health.

7

However, when the restraint of law is singular and it is removed, the 
dispensation becomes permanent, e.g., in the matter of vows; nor is the 
dispensation revoked, even though its cause ceases before the dis
pensation is used.



860 A Commentary on Book I

Note. The following observation of D’Annibale is to the point: * 
“ At times the Holy See grants dispensations and privileges ad caute
lam, though this is not expressed in the document: that is, many grants 
are made for the soothing of conscience and the removal of scruples 
and doubts arising from various teachings. And if they sometimes 
seem to be absolutely useless, it should be known that in most cases 
they are granted at the importunity of petitioners. Incorrectly then 
do many moralists and canonists think that by the granting of any 
kind of a privilege, dispensation, and indult, as though by way of an 
exception, a law to the contrary is established.”

• o. c., I, 244.
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I. INDEX OF NAMES

Abbas Antiquus, 126; glossator, 333; 
336

Abbas Modernus. See Nicolaus de 
Tudeschis

Abbas Siculus, decretalist, 304; 333
Abbo, Saint (Abbas Floriacenis), capi

tula of, 254
Abercius, and Roman See, 144
Accorso (Accursius), Glossa Magna of, 

272; life and work, 327
Adrian I, Pope, and Collectio Dionysio- 

Hadriana, 216-217; dispensations 
granted by, 831

Aegilius de Fuscarariis (Giles), glos
sator, 333

Alan, collection of, 294; decretalist, 331
Albertus Magnus, Saint, and II Council 

of Lyons, 166
Albicimts Caesar, 259
Alciati, chief of jurists in Roman law, 

350; defines legal fiction, 535
Alcuin, pupil of Egbert of York, 224
Alexander III, Pope, lawmaker, 148; 

and Frederick Barbarossa, 265; and 
Decretum, 275, 283; author of Stroma 
Rolandi, 328

Alger of Liege, and scholastic collec
tions, 264; Collection of, 254; and 
Gratian, 281

Alphonsus, Saint, on promulgation of 
law, 553; on legislator and obligation 
of law, 577

Altascrra: Antonius; Flavius, writers of 
commentaries, 386

Amalaire of Metz, 262
Ambrose, Saint, and Cicero’s “ De 

Officiis,” 261; and St. Augustine on 
fasting, 580

Amort, Eusebius, writer of Introduc
tion, 397

Andre-Michel, 410; Jean, 410
Angilram, Capitularies of, 238; dis

pensed from law of residence, 829
Anicetus, Pope Saint, and St. Polycarp 

in Easter controversy, 70; and appeal 
to St. Peter, 102

Ansegisus, Saint, Capitula of, 236 
Anselm of Lucca, Saint, and Collectio 

Anselmi Lucani, 249
Anselmus II, and Collectio Anselmo 

Dicata, 248
Antonelli, Giovanni, 399
Antonius Augustinus (Archbishop of 

Tarragona), discovery of sources of 
Pseudo-Isidore, 243; and Decretum, 
287

Antonius de Butrio, commentator, 339 
Anthony of Aquin, Collection of, 374 
Aptatus, Saint, and Roman law, 145 
Aristenes, Alexis, abbreviator, 205 
Aristotle, Books of Introduction, in

fluence on, 4; defines equity; defines 
time, 664

Arius, heresy of, 153
Arnold of Brescia, condemnation of, 162 
Athanasius, Father of the Church, 150 
Augustine, Saint, and Tradition, 70;

and sign of cross, 101; celebrated 
passage on Apostolic See, 146; and
XVI Carthage Council, 179; and
XVII Council of Carthage, 213; and 
custom, 487, 654; defines law, 521; 
on author of law, 542; and St. 
Ambrose on fasting, 580

Augustinus, Antoninus, Collections of, 
255; historian-canonist, 392

B

Bdlduinus, Franciscus, and canonical 
legislation, 385

Baldus de Ubaldis, 259; commentator 
on Canon and Roman law, 338 

Ballerini, and recensions of Greek col
lection, 196; and Nicene-Sardica 
canons; 212; and False Decretals, 
246; historian-canonists, 402

Balsamon, Theodore, chief of Byzan
tine canonists, 205

Baluze, Etienne, and Ecclesiastical 
Gallicanism, 73; collections of 
Councils, 371

Bandinelli, Rolando. See Alexander 
III
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Barbosa, Augustinus, commentator, 391 
Bargilliat, M., 412
Baronius, Cardinal, and Pseudo-Isidore, 

242
Bartol, Giovanni, writer of Introduc

tion, 399
Bartolus of Sassoferrato, on veneration 

due Roman laws, 117; commentator 
on Roman law, 337

Basiano, Simon, and Decretum, 290; 
decretist, 329

Basil the Great, Saint, letter to Pope 
Damasus, 146, 198; letters to Amphi
lochius, 225-226

Basilides, appeal to Roman Pontiff, 145 
Baysio, Guido de, 330 ; 335 
Bede, Venerable, Saint, 228, 280 
Beccaria, Cesare, and social punish

ment, 54
Bellamera, Aegidius, commentator on 

canon law, 338
Bellarmine, S J., St. Robert, and Tradi

tion, 100; and Council of Basel, 169; 
Pseudo-Isidore, 242; Catechism of 
Council of Trent, 365; “hammer of 
Reformation,” 367

Benedict XIV, Pope (Prospero Lam- 
bertini), on term canon, 43, n. 9; 
and Roman law, 48; on modes of 
adoption, 48, n. 18a; on canoniza
tion of Roman law, 48; on approved 
authors, 111; on Decretum of Gra
tian, 288; Bullarium of, 374; Reso
lutiones, 378; life and work. 400; 
Constitution Etsi Pastoralis, 448

Benedict XV, Pope, and method of 
teaching canon law, 57; Code Com
mission, 76, 433, 572; on Instruc
tiones, 87; Promulgation of Code, 
422; Const. Providentissima, 441, 
551; Concordats, 471

Benedict the Levite, Collection of, 237 
Berardi, Carlo, historian-canonist, 402 
Bernard of Botone, decretalist, 304;

glossator, 333
Bernard of Compostella, Collection of, 

294-295
Bernard of Pavia, life and work, 291- 

293; decretalist, 331; 333
Bernold of Constance, life and work, 

264
Beroius, Augustinus, commentator on 

canon law, 341
Bibliopola, Anastasius, Latin transla

tion of Greek canons, 447
Binius, Severus, Collection of Councils, 

370; and Royal Collection, 371
Binterim, Anton, historian-canonist, 

404

Bizzarri, Andrea Cardinal, Collection 
of Decrees, 378

Blackstone, and promulgation of civil 
laws, 551

Blastares, Matthew, abbreviator 205 
Bleynianus, A., writer of Introduction

387 ’
Boetius, Epo, historian-canonist, 388 
Bohmer, Justus Henning, pseudo

canonist, 286; edition of Corpus I C 
321; 398 ’’

Bolanus, D., Collection of Councils 
370 *

Boniface I, Pope Saint, and origin of 
ecclesiastical legislation, 142; letter 
to Bishop Rufus, 142

Boniface VIII, Pope, lawmaker 148- 
and Philip the Fair, 167; founds 
Roman University, 270; Liber Sextus 
309-312; territoriality of law, 546*  
law and time, 555; custom. 656 - 738*  
739, 754, 774 ’ ’

Bonizo, Bishop of Sutri, Collection of 
251

Borromeo, Saint Charles, and Council 
of Trent, 359

Bouix, and Nicene-Sardica canons, 212; 
life and work, 411

Bossuet, Jacques Benigne, and ecclesi
astical Gallicanism, 73

Bryennios, discovery of The Doctrine 
of the Twelve Apostles, 183

Bulgarus, Chrysostom of Jurisprudence, 
272

Burchard of Worms, Corrector Burch- 
ardi, 229; Decretum of, 233; 263; 
Collection of, 252; divided honors 
with Ivo, 255

Burgundius of Pisa, translated Pan
dects, 272

C

Caerularius, and Oriental Church, 442, 
Cajetan, Cardinal, and V Council of

Lateran, 170 f
Calenzio Generoso, and Council ot

Trent, 357
Callistus II, Pope, 162
Calvin, condemned by Council oi

Trent, 171; and law, 534
Cam peggio, Tommaso, noted canonist, 

341
Canisius, Henry, precursor, 395
Canisius, Saint Peter, 365
Cappello, F., and internal acts, 52»; 

impediment of affinity, 569; impedi
ment of Sacred Orders, 592-593; de
fines expression “hardship on peni
tent,” 850 f.
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Cardinal Hostiensis, 229; decretalist, 

304; Summa Aurea and editions of 
Corpus I. Can., 319; glossator, 333

Cavagnis, F. Cardinal, 410; and con
cordats, 468

Chappuis, and Extravagantes C.t 316; 
edition of Corpus I. C., 320

Cherubini, Angelo, Bullarium of, 375
Cherubini, Laertius, Bullarium of, 374 
Chrysostom, Saint John, deposition of. 

212
Cicero, and pronouncement of judg

ment, 613; defines customary law, 
652; on privileges, 727

Cino of Pistoia, commentator on 
Roman law, 338

(dement, Pope Saint, and Corinthians, 
136; Collections of the Apostles 
assigned to, 182; alleged author of 
The Apostolic Constitutions, 186

Clement IV, Pope, and mitigation of 
penalties, 122

Clement V, Pope, Constitutions of, SIS
SIS; and extent of law, 555

Clement VIII, Pope, Decretals of, 369 
Clement X, Pope, and reserved cases. 

545
Cocquelines, C., editor of Bullarium 

Romanum, 375
Coleti, Nicola, Collection of Councils, 

372
Collavicinus, Cardinal, and Third Com

pilation, 295
Columbanus of Bangor, Penitential of, 

228
Comestor, Peter, and Pseudo-Isidore, 

241
Conte, Antoine, and Pseudo-Isidore, 

243
Cornelius, Pope Saint, and Novatian, 

137
Cossartio, Gabriele, Collection of 

Councils, 371
Constant, Pierre, and Acts of Roman 

Pontiffs, 374
Covarruvias, Diego, writer of treatises, 

392
Crabbe, Peter, Collection of Councils, 

370
Craisson, D., 412
Cresconius, Concordia of, 211, 214
Cucca, Mark Anthony, Institutiones of, 

392
Cujas, on jurists, 337; life and work, 

384; on citizens and inhabitants, 805 
Cummian of Ireland, Saint, Penitential 

Book of. 227
Cyprian. Saint, recourse to Rome, 145; 

and the lapsi, 226; immortal work on 
Unity of Church. 261

Cyril of Alexandria, Saint, and Council 
of Ephesus, 155

D
Damasus I, Pope Saint, and I Council 

of Constantinople, 154
Damen, C., on Canons 6. n.4 and 23. 

504-5
Damian, Saint, practice of penance, 229 
D’Ancarano, P., commentator, 339 
D’Annibale, Cardinal, defines epicikeia, 

15; on civil law and canon law, 126; 
writer of special treatises, 409; on 
penalties, 493; defines law, 521; on 
invalidating and disqualifying laws, 
557; on dispensations and privileges 
of Holy See. 860

Dante, praise of Justinian, 37; praise of 
Gratian, 274; on study of law, 269

D’Archery, Lucas, editor of Dachc.riana, 
222

Dartis, J., Commentary of, 387
De Albenga, J., decretalist, 331
De Angelis, Filippo, 410
De Baysio, Guido, and Dccrel um, 279; 

and Sextus, 312; decrot ist, 329; glos
sator, 335

De Becker, Julius, 412
De Bruys, Peter, condemnation of, 162
De Camillis, J., 410
De Herdt, Cardinal, 412
Del Giudice, and promulgation of laws, 

551
De Luca, Cardinal, and Rotal judges, 

77; Council of Trent, 364; writer of 
special treatises, 400

De Luca, Mariano, 410
De Mandagot, Guillaume, and Liber 

Sextus, 309; 334
De Marca, Pierre, and ecclesiastical 

Gallicanism, 73; 389
De Mouchy, editions of Corpus I, Can., 

320; triple edition, 385
De Nevo, Alexander, 342
De Pavinis, F. J., 341
De Rossoni, Dino, 309; glossator, 334
De Schepper, O.M.Cap., on living wage, 

12
De Smet, A., 412
Deusdedit, Cardinal, Collection of, 250 
Devoti Giovanni, Institutiones of, 6;

and False Decretals, 246; historian
canonist, 388; life and work, 399

Di Mora, Albert, decretistv329
Dionysius Exiguus, and Versio Latina 

Prisca, 197; Collections of, 210; life 
and work, 215-216; and Latin trans
lation of Greek canons. 447
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Dionysius, Pope Saint, and Blessed 
Trinity, 139

Diplovataccius, Thomas, 259
Dominicus de S. Gemiviano, com

mentator on canon law, 340
Donellus, Hugo, opposed Cujas, 385 
Dorotheus, and Institutiones Justiniani, 

5; and changes in Roman law, 37
Duarenus (Le Douaren), opposed 

Cujas, 385
Dupin: Louis Ellies, 390; Andreas, 390
Durandus, William, decretalist, 304; 

glossator, 333
Duval, Andreas, writer of treaties, 387

E

Egbert, Archbishop of York, Collection 
of, 224; author, 228

Engel, 05B., Louis, commentator, 395
Epiphanius, Saint, and Apostolic Con

stitutions, 188
Erasmus, and Pseudo-Isidore, 242 
Eugenius IV, Pope, and rite of circum

cision, 65; Council of Basel, 168
F

Fagnani, Prospero, civil law and canon 
law, 126; commentator, 390

Fantuzzi, 259
Farley, Cardinal, and First Holy Com

munion, 570
Fattorini, Maurus, 259
Febronius: See Hontheim
Feije, H. J., 412
Ferrandus, Fulgentius, 211; Breviatio 

of, 214
Ferrari, Giuseppe, 409
Ferraris, O.F.M., writer of special 

treatises, 401
Fevret, C., and ecclesiastical Galli- 

canism, 73
Fieschi, Sinibaldo. See Innocent IV
Flavian, Saint, famous appeal to Pope 

Leo I, 146
Fleury, Claudius, work condemned, 390
Fournier, and canon law, 259
Fredoli, Berenger, and Liber Sextus, 

309; 334
Frey. Francis, writer of treatises, 406
Friedberg, Emil, 287; edition of Corpus 

I. Can., 321
Funk, F. X., and The Apostolic Con

stitutions, 187
G

Gadiardi, Carlo, writer of Introduction, 
400

Gaius, Institutiones of, 5; and the law 
ot nations, 34

Gambarus, P. A., 342
Garcia, N., Ill; writer of treatises, 391 
Gardellini, A., Collection of, 379 
Gasparri, P. Cardinal, and Decretum, 

288; Extravagantes, 316; Catholic 
Catechism of, 365, footnote 31; writer 
of treatises, 410; 413; footnotes to 
Code, 425, 433; and Constitution 
Provida, 479

Gelasius I, Pope Saint, and papal pre
rogatives, 143; Gelasian Sacramen- 
tary, attributed to, 231; 290; and 
first See, 578

Gennari, Cardinal, writer of treatise*  
410

Gerson, John, error of, regarding origin 
of parochial office, 843

Gibert, decretalist, 331; 387
Gilbert, Abbot, and Appendix Cone

Later. Ill, 290; Collections of, 294
Giobbio, Adolfo, 411
Giraldi, Ubaldus, 397
Gliick, C. F., and Roman law, 404
Godfrey of Trani, glossator, 332
Gomez, L., noted canonist, 341
Gonzales, on Rules of Ap. Chancery, 

323
Gothofredus (Denis Godefroy), and 

Roman law, 385
Gousset, Cardinal, 411
Graevius, G., Dutch jurist, 394
Gratian, Giovanni; on the natural law, 

23; and term canones, 42; Capitula 
Hadriana, 238; and Bologna, 272; 
life and work, 273; praised by 
Dante, 274; 288, 325; foremost de- 
cretist, 327; 328; and jus, 485; on 
promulgation of law, 542; on terms 
of law, 598; defines custom, 641

Gregoire, Pierre {Gregorius Tolosanus), 
writer of treatises, 387

Gregory, Cardinal, and Poly carpus, 251; 
255 ‘

Gregory the Great, Saint, 262, 231, 
232, 240; on imperial laws, 280

Gregory VII, Pope (Hildebrand), and 
Henry IV of Germany, 161; and 
Roman Synod, 180; life and work, 
180; 265; and Gregorian Collections, 
249

Gregory IX, Pope, lawmaker, 148; life 
and work, 298; 305; and promulga
tion of Decretals, 549; on extent of 
law, 554 ; 738; on rescripts. 754; on 
custom, 641; on renunciation of 
personal privileges, 810

Gregory XIII, Pope, learned juris
consult, 350
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Gregory XV, Pope, and revocation of 

oral concessions, 95
Grenovius, J., Dutch jurist, 394
Grotius, Hugo, on jus, 9; on immuta

bility of natural law, 25; life and 
work, 393

H
Halitgar, new collection of Penitential 

Books, 228
Hallier, Francis, writer of treatises, 387
Hardouin, SJ., Jean, Collection of 

Councils, 371
Harmen opulos, Constantine, abbrevi

ator, 205
Hatto, Cardinal, Breviarium of, 256
Hauler, discovery of Didascalia, 185
Hefele, Karl Joseph von, and Vatican

Council, 172; on celibacy of clergy, 
177; life and work, 405

Hcinecke (H eineccius), Johann Got
tlieb, and civil law, 131

Henry of Susa. See Cardinal Hosti- 
cnsis

Heraclitus, on human laws and divine 
law, 26

Herard, Capitula of, 235
Hergenroether, Cardinal, historian, 405
Hilary, Pope, on interpretation of 

words, 610
Hincmar, and Capitularies of Angilram, 

238; and Pope Nicholas I, 245; 263- 
264

Hinschius, writer on canon law, 406
Hippocrates, aphorisms, 300
Hippolytus, and The Apostolic Con

stitutions, 187; Canons of, 190, 208
Hispanus, Innocentius, glossator, 332
Hobbes, Thomas, on source of law, 19
Honorius III, Pope, 802
Hontheim, Johann Nikolaus von 

(Febronius), heresy of, 73; pseudo
canonist, 398

Horace, on meaning of words, 608
Hostiensis, Cardinal. See Cardinal 

H ostiensis
Huguccio (Hugh of Pisa), one of “ Four 

Doctors,” 272; and Decretum, 283; 
decretist, 329

Humbert, Cardinal, and The Canons of 
the Apostles, 189; and excommunica
tion of Caerularius, 204

Hurter, Nomenclator Litterarius, 46
Hus, John, condemnation of, 168; 

heresy of, 343
I

Icard, Henri, 412
Ignatius of Antioch, Saint, praise of 

Roman Church, 143; 182

Ignatius of Loyola, Saint, principle, 
“ Sentire cum Ecclesia,” 118

Innocent I, Pope, Saint Victricius, 
letter to, 139; Decentius, letter to, 
140; Bishop of Numidia, letter to, 
142

Innocent III, Pope, regarding child» 
bearing women and entrance to 
church, 65; lawmaker, 148; on 
academic degrees, 270; and Uni
versity of Bologna, 271; and first 
authentic Collection for Latin 
Church, 295; pupil of Huguccio, 329; 
332; on promulgation of law, 542; on 
subject of ecclesiastical law, 562; on 
interpretation of law, 600, 618; on 
custom, 656; on false documents, 
746; on execution of rescripts, 753; 
to Archbishop of Pisa, 810 f; on 
privilegium canonis, 811; and rights 
of successors, 834 f; on power of dis
pensation, 856

Innocent IV, Pope, 165, 270; Collec
tions of, 306-307; first as Pope to 
write on canon law, 332

Innocent V, Pope, and II Council of 
Lyons, 166

Irenaeus, Saint, famous testimony to 
the Primacy, 144-145

Irnerius, inaugurator of Glossator 
Period, 271; styled, First Illuminator 
of Law, 272 ; and glossators, 327

Isidore of Seville, Saint, defines jus, 8; 
alleged author of Hispana or Isi- 
doriana, 212, 219, 239; “De ecclesi
asticis officiis,” 262; defines law, 521

Ivo of Chartres, matrimonial legisla
tion. 233; not to be confused with 
St. Ivo, 254; Collections of, 254; and 
explanation of canons, 264

J
Jacobatius, Dominicus, 341
Jansenius, 87
Jerome, Saint, and semi-Arians, 177 
Joannes ab Imola, commentator on 

canon law, 340
Joannes Andreae (Giovanni D’Andrea), 

father of history of canon law, 258; 
decretalist, 304; and Sextus, 312; 
glossator, 335

Joannes Antonius de S. Georgio, com
mentator on canon law, 341

Joannes Calderinus, commentator on 
canon law, 338

Joannes de Launoy, and Gallicanism, 
389

Joannes de Lignano, commentator on 
canon law, 340
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Joannes de Turrecremata (Juan de 
Torquemada), and Council of Flor
ence, 170; and Pseudo-Isidore, 241; 
decretist, 330; commentator on canon 
law, 339

Joannes Doviatius (Doujat), history of 
canon law. 388

Joannes Faventinus, decretist, 329.
Joannes Franciscos de Pavinis, noted 

canonist, 341
Joannes Hispanus, glossator, 332
Joannes Jejunator (John the Faster), 

and Penitential Books, 226
Joannes de Breintenbach, noted canon

ist, 342
Joannes de Deo, glossator, 332
Joannes Teutonicus (John Zimeke). 

“ Summa ” of, 275; decretist, 329; 
life and work, 330

Joannes Wallensis (John of Wales), 
glossed The Third Compilation, 295; 
author of The Second Compilation, 
296; decretalist, 331

John II, Pope, and confirmation of 
Justinian Code, 280

John the Scholastic, and II Epoch, 194; 
Collection of, -200; Collection of 
Twenty-Seven Chapters, attributed 
to, 201; and Penitential Books, 226

John XXII, Pope, Liber Septimus 
Decret., 314; Extravagantes of, 316, 
317, 319; Rules of Apostolic Chan
cery, 323

Julian, Emp., and custom, 640
Julius I, Pope Saint, on papal appro

bation, 139; 150
Justinian, Institutiones of, 5; praised by 

Dante, 37; distinguishes laws {leges} 
and canons, 42; and triennale experi
mentum, 119; prototype of caesaro- 
papism, 158; and Nicaea, Constanti
nople, Ephesus, Chalcedon Synods, 
196; and nomocanons, 201; Code of, 
235; and Corpus Iuris Romani, 318; 
and glossarists, 327

Justellus, Christophorus, and Council 
of Chalcedon, 196; and Codex cano
num Ecclesiae Africanae, 214

K

Koenig, O.S.B., R., writer of Introduc
tion, 397

Kugler, SJ., John, writer of special 
treatises, 397

L

Labbe. Philip (Labbeus), 371; historian
canonist, 388

Lancelotti, Giovanni, pioneer in school 
of Introduction to canon law, 6; In
stitutiones and Appendix to Corpus 
I. C., 320; 329

Larraona, on term Ordinarius, 487 
Latini: Carlo, 408; Giuseppe, 408 
Laurin, F., and editions, 320; historian

canonist, 406
Laymann, Paul, precursor, 395
Le Conte, edition of Corpus I. C., 320 
Lega, Cardinal, and Rotal Decisions, 

380; writer of treatises, 410
Leo the Great, Pope Saint, Emperor 

of Constantinople, letter to, 122; 
Bishops of Africa, letter to, 140; on 
ecclesiastical ordinances, 142; and 
Prelates of Council of Chalcedon. 
146; 156-157; 230

Leo XIII, Pope, man and civil society, 
23; Constitution Romanos Pontifices, 
112, 600; on custom and Anglican 
Orders, 660

Le Plat, S.J., P., history of Council of 
Trent, 357

Leurenius, Petrus, commentator, 396 
Logoleta, Simon, abbreviator, 205 
Lombard, Peter, Lnbri Sententiarum 

Quatuor of, 325
Lombardi, Carlo, 410
Lucidi, Angelo, 409
Lucius III, Pope, on civil enactments 

and canon law, 125; 775
Lupi, Mario, 389
Lupus, Christianus (Christian Wolf), 

389
Luther, Martin, condemned by Council 

of Trent, 171; heresy of, 345; burns 
Corpus Iuris Canonici, 351; and law, 
534

M

Maassen, Friedrich, B.C., and canon 
law, 259; theology and canon law, 
263; life and work, 405

Majoretus, Joannes, writer of Introduc
tion, 387

Mansi, Gian Domenico, discovery of 
The Lucensis, 293; Collection of 
Councils, 372; history of canon law, 
402

Marculphus, Formularies, 233
Maroto, Filippo, 411; and Tradition, 

489; on dispensation. 588
Marsilius of Padua, and Pseudo-Isidore, 

241
Martene, E., history of canon law, 389 
Martialis, appeal to Roman Pontiff, 

145
Martin of Bragar. life and work, 218



Index 873

Martin, V., Pope, and Rules of 
Apostolic Chancery, 323

Maschat, R., writer of Introduction, 397
Matthieu,- Pierre, Seventh Book of 

Decretals, 319; editions of Corpus I. 
Can., 320

Meerman, G., Dutch jurist, 394
Mercante, Francesco, writer of treatises, 

408
Merlin, J., Collection of Councils, 370
Mirbellus, C., and collections of Corpus 

I. C., 385
Modestinus, on force of law, 534; on 

human law, 639
Molinaeus (Dumoulin), and Decretum. 

279
Morin, Jean, and Roman edition of 

Councils, 371
Moy de Sons, C. E., writer of treatises, 

407
N

Nardi, Francesco, author, 409
Naso, Gulielmus, glossator, 332
Navarrus (Martin of Azpilcueta), com

mentator, 391
Nicholas I, Pope, and impediment of 

legal adoption, 119; and Decretals of 
Popes Innocent I, Leo I, Gelasius I, 
143

Nicholas of Cusa, Cardinal, and 
Pseudo-Isidore, 242

Nicolaus de Tudeschis (Abbas Moder
nus), glossator, 334, 336

Noodt, Gherardus, “ the Cujas oi 
Holland/’ 394

Noval, on laws implicitly contained in 
Canons of Code, 507; comparison of 
pre-Code and Code law, 513 f

O

Ojetti, and impediment of affinity, 
570; on privileges, 812 f

Omnibonus (Ognibene), Abbreviatio 
Decreti, attributed to, 328

Optatus, Saint, and Roman See, 145
Origen, recognition of papal authority, 

145
Ottaviani, and concordats, 468
Otto, Everardus, jurist, 394

P

Pacca, Cardinal, and removal of works 
of art from Rome, 89

Paleologus, Michael, and profession of 
faith, 167

Pallavicino, S.J., Cardinal, history of 
Council of Trent. 357

Pallottini, and Collections of Decrees, 
378

Panzirolus, Guido, author, 259
Paphnutius, and Council of Nicaea, 

177; more than one Paphnutius, 177; 
historical obscurities concerning, 177 

Parisius, Flaminius, writer of treatises, 
391

Passerini, 0. P., P. M. de Sextula, com
mentator, 390

Patrick, Saint,(prayers and penances of, 
226

Paucapalea, Cardinal, and Decretum, 
278, 283; and division of Decretum, 
328

Paul, Saint, Pauline Privilege pro
mulgated by, 67-68; on author of 
law, 532

Paulus, on custom, 659; defines jus 
singulare, 778 f.

Paulus Diaconus, on privileges, 777 
Pelagius, condemnation of, 179 
Petroni, Ricardo, and Liber Sextus, 

309, 334
Philippus, glossator, 332
Philippus Decius (Filippo Decio), com

mentator on canon law, 339
Phillips, Georgius, life and work, 407 
Paschal, Pope, on authority of Roman

Pontiff, 835
Photius, and IV Council of Constanti

nople, 160; and IV Epoch, 195; and 
revision of Collection in XIV Titles, 
201; Collection of, 202-204; and 
Oriental Church, 445

Piat, Montensis (Loiseaux), classic 
writer, 412

Pichler, V., commentator, 396
Pignatelli, J., writer of special treatises, 

401
Pirhing, Henricus, S.J., and study of 

canon law, 55; commentator, 395
Pithou-Pierre and Francois, edition of 

Decretals, 305; editions of Corpus I. 
C., 321; 386

Pitonius, F., writer of special treatises, 
401

Pius IX, Pope, and Vatican Council, 
171; Syllabus of, 467; infallibility of 
Syllabus. 467

Pius X, Pope, and reckoning of year in 
Bulls from Kalends of January, 92; 
and Decree of Codification, 420; on 
rescripts, 742; Constitution Sapienti 
Consilio, 516; on promulgation, 549; 
Constitution Promulgandi and Acta 
Ap. Sedis, 550; Normae peculiares, 
750, 752

Pius XI, Pope, on Missions, 116; editor 
of Formularies, 232; codification of 
Oriental law, 459; L’Action Franqaise, 
517
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Polycarp, Saint, and Easter controversy. 
70, 102; journey to See of Pope 
Anicetus, 144

Ponsius (Ponse), SJ., life and work, 
399

Prodomus, Theodore, commentator, 205 
Puchta, and Historicaf^School, 21; 404

Q
Quesnel, Pasquier, Collectio Quesnel- 

liana, 221; account of life, 221; errors, 
221; death, 222

Quintinus, and Decretum, 385
R

Rainerius, Collectio Rainerii Pomposir 
ani, 294

Raymond of Pennafort, Saint, life and 
work, 298; and St. Thomas, 298; and 
Decretals of Gregory IX, 303-304; 
glossator, 332

Rebujfus, Petrus, writer of treatises, 
387

Regino of Prum, Collection of, 252; 
Preface to, 257

Reiffenstuel, O.S.M., Johann Georg, on 
Rules of law, 300; commentator, 395 

Rhabanus Maurus, Blessed, Penitential 
Books; 228

Richer, Edmond, and ecclesiastical 
Gallicanism, 73; protagonist of Gal- 
licanism, 389

Richter, Emil, 286; Leipsic Collection, 
290, 305; discovery of Collectio Cos- 
selana, 291; edition of Decretals, 305; 
edition of Corpus I. C., 321

Riculf, and the Hispana, 221; 237-239
Riganti, J. B., writer of special treatises, 

400
Roberti, Francesco, on. penalties, 616
Rousseau, Jean Jacques, Social Con

tract as source of law, 20
Rufinus, and Decretum, 278, 283; de- 

cretist, 328
S

Salzano, O. P., Thomas, 409
Sanchez, S. J., Thomas, writer of 

treatises, 392
Sandeus, F elinus, commentator on 

canon law, 340
Sanguinetti, SJ., Sebastiano, writer of 

treatises, 409
Banti, F., 410
Sarpi, Paolo, History of Council of 

Trent, 356
Sarti, Maurus, 259; historian-canonist, 

403
Satolli, Cardinal, first Ap. Delegate to 

U.S.A., 410; and concordats, 468

Savigny, Friedrich Karl von, law the 
result of historical and social circum
stances, 21; and canon law, 259; life 
and work, 404

Scarfantoni, Giovanni, writer of special 
treatises, 401

Schmalzgrueber, S.J., F.X., commen
tator, 396

Schulte, Friedrich von, and history of 
canon law, 259; discovery of Collectio 
Bambergensis, 290; attacks Council 
of Trent, 357 ; 406

Sebastianelli, G., 411
Sextus Caecilius Africanus, crux of in

terpreters, 611
Sicard of Cremona, decretist, 329
Simplicius, Pope, on abuse of power 

823 ff.
Siricius, Pope Saint, Bishop Himerius, 

letter to, 141; dispensation granted*  
by, 829

Sirmond, SJ., Jacques, discovery of 
Formulae Turonenses, 233; life and 
work, 242; Roman edition of 
Councils, 371

Sixtus V, Pope, 364
Soglia, John Cardinal, writer of 

treatises, 408; and concordats, 468
Sole, Giacomo, 411
Solieri, Francesco, 411
Stephen I, Pope Saint, and rebaptism, 

138
Stephen of Toumai, and Pseudo-Isidore, 

241; 278; decretist, 328
Strein, J., precursor, 395
Suarez, SJ., F., on power of Roman 

Pontiff, 78-9; writer of treatises, 392; 
defines law, 521; on rules for de
termining privileges, 782; on dis
pensation, 840

Surius, Lorenzo, Collection of Councils, 
370

T
Tamburini, Pietro, error regarding 

papal power, 73
Tancred, and The Fifth Compilation, 

296; and Pope Honorius III, 297; 
decretalist, 331

Tardif, A., 411 ,
Tarquini, SJ., Cardinal, writer ot 

treatises, 408; and concordats, 468
Tellez, Manuel Gonzalez, commentator, 

391
Tertullian, and rebaptism, 138; testi

mony regarding Primacy, 145
Theiner, A., life and work, 405
Theodore, Bishop of Canterbury, Col

lection of, 223; alleged composer oi 
penitential book, 227
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Theodosius, Diaconus, Collection of, 
217

Theophilus, an author of Justinian’s 
Institutiones, 5; and changes in 
Roman law, 37

Thiel, Andrew, and Acts of Roman 
Pontiffs, 374

Thomas of Aquin, Saint, explains jus, 
8; on setting aside or correcting law, 
16; defines eternal law, 27, 31; and 
Jus Gentium, 35; life and work, 166, 
and natural law, 508; on derivation 
of lex, 521; on laws, 523; on obliga
tion of law, 577; on ignorance of 
law, 596; on meaning of words, 608; 
on custom and divine and natural 
laws, 650; on dispensation, 828, 853 

Thomassinus, L., historian and canonist, 
388

Torquemada, Cardinal. See Joannes de 
Turrecremata

Torres, SJ., Francis and the Madge- 
burg Centuriators, 242

Tribonian, and Justinian’s Institutiones, 
5; and changes in Roman law, 37

Turinaz, and concordats, 468
U

Ulpian, Domitius, defines jus, 8; defines 
the natural law, 31; and glossarists, 
327; 469

Urban II, Pope, and first Crusade, 180 
Ursaya, Domenico, writer of special 

treatises, 401
V

Valentinian III, Emperor, on authority 
of Roman See, 145

Vanderbilt-Marlborough, matrimonial 
cause, 565

Van Espen, Zeger B., pseudo-canonist, 
398

II. INDEX (

A

Absolution: from irregularities, 848; 
from censures, 849; in danger of 
death, 849, in urgent cases, 850

Acta of Roman Pontiffs: of Gregory 
XVI, 376; of Pius IX, 376; of Leo 
XTII, 377; of Pius X, 377; Acta 
Apostolicae Sedis, 377, 550, 552

Acts: heroic, 524; usually not subject- 
matter of human laws, 524; internal, 
525 f; civil law cannot prescribe, 526; 
Church can prescribe, 527; external 
occult. 525. footnote 18; of Holy See, 
matter and form, 80-96

Vecchiotti, Septimio, writer of treatises, 
409

Vering, Friedrich, historian-canonist, 
405 .

Vermeersch, SJ., Arthur, canonist, 412 
Vico, Giovanni, B., derivation of jus, 9 
Victor, Pope Saint, Italian Bishops and 

Easter controversy, 137
Vinnius, Arnuldus, and Roman law, 

394
Voet, J., commentator, 394

W

Walter, Ferdinandus, writer of treatises, 
407

Wasserschleben, historian-canonist, 406
Wernz, SJ., FX., and Decretum, 288; 

writer of treatises, 407; defines privi
lege, 781

Wiestner, S. J., James, writer of 
treatises, 397

William of Montlezun, and Const, of 
John XXII, 315; glossator, 335

Wyclif, John, heresy of, 343

Z
Zabarella, F., commentator on canon 

law, 339
Zaccaria, SJ., Francesco A., writer of 

history of canon law, 402
Zeck, SJ., Francis X, writer of Intro

duction, 396
Zengelinus de Cossanis, glossator, 335
Zitelli-Natali, and Constitutions of 

Council of Vienne, 168; writer of 
treatises, 409

Zonaras, John, commentator on Photian 
collection, 205

Zwingli, condemned by Council of 
Trent, 171

? SUBJECTS

Administrator of Diocese: particular 
dispositions of II Plenary Council of 
Baltimore, sede vacante, abrogated by 
Code, 508 f.

Ad modum actus, 842
Affinity, impediment of, and legitimate 

marriage between non-baptized per
sons, 569 f.

Alias nonnullas, Constitution, 364, 
footnote, 23

Altar, Privileged, indult of, 825
Analogy, argument from, 621, 736 
Ancient Code of Universal Church, 192- 

194; translations into Latin, 209
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Ancient Pontiffs, Collections of Letters 
of, 374

Anglican Orders, and Leo XIII, 660 
Anno Incarnationis Dominicae, use of, 

in Constitutions, 93, footnote 70
Apostles, The Canons of, 188
Apostolicae Curae, Bull of Leo XIII, 

and Anglican Orders, 660
Apostolic Chancery, 75, 141; rules of, 

322 ff.
Apostolic See, meaning of, in Code, 

515 ff.
Approbation of conciliar laws; in forma 

communi and in forma specifica, 553, 
footnote 7

Arduum Sane Munus, Decree of Pius 
X, 418 . *

Assistant Priests, and delegation for 
marriage, 762 ff, 845, footnote 6

Authority in Councils, 99 ff.
Authors, approved, as sources of law, 

110, 620, 623
Avellana, Collectio, 217; contents, 218

B

Baltimore, II Council of, in part abro
gated by Code, 508-09; III Council 
and executor of rescripts, 768 foot
note 1

Bambergensis Collectio, 290; discovered 
by Schulte, 290

Baptism: of heretics, 138; controversy 
concerning, both sides appealed to 
custom, 641; and observance of ec
clesiastical laws, 561; de presbytero 
non baptizato (Pope Innocent III), 
562; threefold division of, 562-3

Baptismal font, blessing of, 465
Basel, Council of, 168
Benefice: conferring of, does not de

volve on Apostolic See, when Ordin
ary because of certain conditions 
fails to confer within six months, 
693; when to be conferred on native 
clergy, 821

Beneficium legis, 779
Blessing, Abbatial, privilege of regular 

Abbots obtains under Code, 482
Blessing of Baptismal Font on Holy 

Saturday and on eve of Pentecost re
served to pastor, 467; of rosaries, 799 

Bologna: Roman law at, 265, 271;
University of, granted privilege of 
titles and diplomas by Blessed Eugene 
III, 270; Irnerius and, 271; favorable 
location of, 271; Emperor Frederick 
Barbarossa and, 271; large number 
of students, 27<3; sent teachers to 

other countries, 272; famous glossar- 
ists of, 272; Bononia docet, 272; 
Gratian and, 272; Pope Boniface 
VIII sends Liber Sextus to, 309

Books: of Introduction, 4-5; useful 
even today, 7; new, in Latin, 7, foot
note 4; of Corpus Iuris Civilis, In
stitutes, 37, Digest, 38, Justinian 
Code, 38, Novels, 38; in civil law, 
131; of Oriental Collections, 192 ff; 
after Photius, 205; among various 
Oriental churches, 206; for codifica
tion of Oriental Canon Law (Fonti), 
207, footnote 35; of Ancient Latin 
Collections, 208 ff; Penitential, 225- 
230; Liturgical, 230-233, of matri
monial legislation, 233; of spurious 
Collections of IX century, 235-248; 
approved by Latin Church, 463-4; 
treating of liturgy, 464; Code rules 
concerning these, 464; Symbolic (Pro
testant), 351; of Code of Canon Law 
(General Conspectus), 439

Breviarium Extravagantium, 291-3 
Breviary, The Roman. See Bools,

Liturgical
Briefs, Apostolic, 93-4
Brocardicus (Liber Brocardus or Decre

tum), 252-3, 276
Bulla Coenae, account of, 419, footnote 3 
Bulla Cruciata (Bull of Crusades), his

tory of, 111, foonote 1
Bullaria, 374: Bullarium Cherubini, 

374; Great Roman Bullarium, 375; 
Bullarium Romanum, 375; Bullarium 
Benedicti XIV, 375; Continuation of 
the Roman Bullarium, 375; Turin 
Bullarium, 375; Particular, 375; SS. 
Basilicae Vaticanae, 376

Bulls, Apostolic, 91-3; Consistorial, 93

C

Caesaropapism, the prototype of, Jus
tinian, 158, 265

Calendar, Gregorian. 670
Camera Apostolica, 75
Canons and Decrees of Council of Trent, 

358-36’0
Canons and Decrees of Councils, 98 
Canons, Code of African Church, 213 
Canons, Ecclesiastical, of Holy Apostles, 

186
Canons of Apostles, 188
Canons of Nicaea and Sardica, 211 
Canons, Penitential, 319
Capitula and Capitularia, 235: of 

H6rard, 235; Episcoporum, 235; of 
Merovingians, 236; of Ansegisus, 236
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Cartharium Ecclesiae, 141
Cases, Occult, reply of Code Commission, 

846
Cassation, Court of, 595
Casselana, Collectio, 291
Catechism: of Council of Treut for 

Parish Priests, 365; of St. Robert 
Bellarmine, 365; of St. Peter Canisius, 
365; of Pope Pius X, 365, footnote 
31; Catholic, of Cardinal Gasparri, 
365, footnote 31

Cathari, 163, footnote 53
Causes that exempt and excuse from 

fulfilment of law, 539 f; required in 
dispensations, 852 ff

Censures, absolution from, 849; in 
urgent cases, 850 f

Cessation: of law, 625; (extrinsic), 
629; (doubtful revocation), 632; of 
custom, 661-2; of rescripts, 770; of 
privileges, 770

Chalcedon, Council of, 146, 156, 195, 196
Chancellor: must be priest, 760 
Chancery, Apostolic, 75, 141 
Chaplains, status of, 844 f 
Chapter: coadjutor of the praepositus 

has not right to preside over, 657
Chirographa, 85
Choir, Decorem Domus Dei still in 

force, 508
Church, Oriental: science of law in, 205; 

classification, 444-5; membership of, 
445; in North America, 446; dis
cipline of, 447, 448, 449; Roman Pon
tiffs and, 449; specimens of law of, 
450, 451; matrimonial impediments 
of, 451,452; attitude of Code toward, 
453; change of rites, 456; and Paschal 
Precept, 459 ff

Church, The Anglican, and Oecumenical 
Councils, 159

Church, The Supremacy of the Roman. 
140 ff

Clausa in Corporc Juris, 780 f
Clausulae: in rescripts, 708 f, 742. 751.

753; in privileges, 813 f
Clement inac, The: 313; title, matter 

and arrangement of, 314-15; author
ity and manner of citing. 315; ap
pendices, 315-16

Code Commission (Cum Iuris Canonici), 
76, 433, 572

Code Napoleon, 40, 415; and Code of 
Canon Law, 428, 499

Code of Canon Law: codification, 
necessity for, 413; Gasparri on, 413; 
proximate causes of, 413; remote 
causes of, 416 ff; forerunners of, 419-

20; decree of (Arduum Sane Munus), 
420; cooperation of Bishops and 
Universities, 421; promulgation of 
(Providcntissima), 422 f; form and 
order or, 424; title and division of, 
424; contents of, 424; index of, 425; 
citations of old law in, 425; docu
ments cited in footnotes of (Gasparri), 
425; general conspectus or entire, 
426; division into Canons, 427; char
acteristics of, 427 f; compared with 
Code Napoleon, 428,499; not book of 
cases, 428; practical code of law, 428; 
written in Latin, 429; Profession of 
Catholic Faith in, 429 f; authority of, 
432; interpretation of (Cum Iuris 
Canonici), 433 f ; nine documents at 
end of, 433; headings of, 433; versions 
or translations forbidden, 435; re
printing forbidden, 435; English 
translation of Providcntissima, 441 ff 

Code of Canons of African Church, 213 
Codification of Canon Law, see Code of

Canon Law
Collections: origin and definition, 131 ff; 

division, 132 f; essential note of pub
lic, 133 f; Abbonis (Capitula), 254; 
Alan, 294; Alger, 254; Angilram 
(Capitularia), 238; Ancient Latin 
Letters of Roman Pontiffs, 208 ff ; 
Anselmo Dicata, 248, 251; Anthony 
of Aquin, 374; Antonius Augustinus, 
255; Avellana, 217; Bambergensis, 
290; Binius, 370; Bolanus, 370; 
Burchard, 252; Caesaraugustana, 256; 
Casselana, 291; Codex canonum Ec
clesiae Africanae, 213; Coleti (Coun
cils), 370 ff; Cossartio (Councils), 
371; Crabbe (Councils), 370; Cres- 
conius, 214; Dacheriana, 222 f; 
Deusdedit, 250; Decrees of Sacred 
Congregations, 378 ff; Decretals, 210; 
Dionysio-Hadriana, 216, 217, 220; 
Dionysius Exiguus, 210; Fulgentius 
Ferrandus, 214; Gardellini, 379; Gil
bert, 294; Greek—See Greek Collec
tions', Hibernensis, 224; Hispana, 
219; Innocent IV, 306 f; Ivo of 
Chartres, 254 (Councils) ; John the 
Scholastic, 201; Lacensis, 373; Leipsic, 
290; Lucensis, 293; Martini Bra- 
carensis, 218; Merlin (Councils), 
370; Mirbellus (Corp. I. C.), 385; 
Nicaena, 199; of Local or National 
Councils, 373; of the Year 535, 199; 
Pallottini (Decrees), 378; Panormia, 
255; Photius, 202-204; Polycarpus, 
255; Pseudo-Apostolic, 182 ff; Pseudo- 
Isidoriana,'23$ ff; Quadripartita, 223;
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Quesnelliana, 221; Rainerius, 294; 
Raymond of Pennafort, 298, 303-4; 
Regia, 371; Regino of Priim, 252; 
Statuta Ecclesiae Antiqua, 222; 
SuriuB (Councils), 370; Tarraconensis, 
256; Theodosius Diaconus, 271; 
Tripartita, 255; Trullan, 197 ff; 
Versio Itala or Prisca, 213

Collections: Ancient Latin, 208 ff; Gal
lic, English and Irish, 221 ff; Italian, 
215 f; Oriental, 192 ff; Pseudo-Apos
tolic, 182 ff; Spanish, 218 ff

Commissions, Pontifical, 76
Communication of Privileges. See 

Privileges
Community, as regards custom, 647 f; 

and privileges, 808, 811
Compilationes, Quinque Antiquae, 291 ff 
Compilations. See Collections 
Concordats, not abrogated by Code, 

467 f; interpretation of Canon 3 re
garding, 468; theories concerning na
ture of, 468, footnote 2; collections 
of, 469-70; and Catholic Action, 474, 
footnote 27

Concordia Canonum Cres conii, 211, 214, 
633

Condition of Society, Ecclesiastical and 
Civil, before ‘ * Reformation, * ’ 343 ff

Conditions, essential, in rescripts, 708 f 
Conferences of Bishops, 97, footnote 82 
Confession: Faculties during maritime 

journey, 604 f
Confessions: Lutheran, 351 ff; in Eng

land, 354 f; Gallicana, 352; Basel, 
353; Belgica, 353; Scottish, 355

Confessors, and absolution from cen
sures, 848 ff

Conflict of laws, 535, 538, 540
Congregations of Religious, founded 

during Counter-Reformation, 368 
Congregations, Sacred Roman, 74; au

thority of, 77; competence of, 79; 
favors refused by, 719 f

Congress, Eucharistic, 677
Consent: of competent superior as re

gards custom, 643 f; of grantee for 
rescript, 704

Constance, Council of, 168
Constantinople, Councils of: First, 154;

Second, 157; Third, 158; Fourth, 160 
Constitution, Constantinian, 641 
Constitution, Providentissima, English 

translation of, 443; Romanos Ponti- 
flees, 112

Constitutions, 81 f
Constitutiones Apostolorum, 186
Contract, The Social, 20

Corpus Iuris Canonici, 124, 318; edi
tions, 320; and Orientals, 458

Corpus Iuris Civilis, 37-39; influence of 
Christianity on, 47

Correctores Romani, 28o
Councils: notion and classification, 96 f; 

true source of canon law, 98; author
ity in, 99; number of oecumenical, 
149; brief review of each, 153-172; 
importance of particular, 173; notes 
on principal local, 173-181

Counsels, 522
Counter-Reformation, 364 ff
Cum Iuris Canonici, 433
Custom: source of law, 104; contrary to 

Code, 485 f; reprobated by Code, 486; 
praeter and junta jus, 488; jubilarian 
canons exempt from service notwith
standing contrary, 490; historically 
considered, 639; remains after intro
duction of written law, 640; and 
Easter controversy, 641; in Oriental 
and Justinian Roman law, 641; in 
Canon Law, 641; Modern Civil Law 
and, 642; in Constitution of United 
States, 642; in England, 642; recog
nized by Concordats, 643; in Church 
consent of superior required, 643: 
prior to Code, 644; Pope Leo IX 
confirms, 646; Pope Honorius III, to 
Chapter of Paris, 646; not to be pre
sumed, 647; essential element, division 
and definition, 643 ff; community as 
subject of, 647; contra jus, 649; 
praeter jus, 658 f; best interpreter 
of laws, 659; and privileges, 789

Customs reprobated in Code, 488, 655

D

Dakeriana, Collectio, 222 f
Danger, common, obligatory force of 

laws guarding against, 625 ff; of 
death, meaning of, in law, 849

Datary, Apostolic, 75
Day: meaning in law, 666, 671; in 

Canon Law, 674
Deceit in supplica or rescript, 714, 717, 

743 f
Decisiones, 90; Cardinal Lega and 

Rotal, 380
Declarationes, 90
Decrees, 85, 95; doctrinal, 86 f 
Decretalists, 331
Decretals; 142; collections of, before 

time of Gregory IX, 289 ff; of Gre
gory IX, 298; promulgation, title, 
division, 299; remote sources of, 301; 
mode of compilation, 301; method of 
citing, 302; legal authority, 302; St.
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Raymond Pennafort and rubrics of, 
303; history of, 304; critical edi
tions of, 305; Collections of, 306 ff

Decretals of Clement VIII, 369
Decretals of Gregory IX: author and 

time, 298 f; promulgation, title and 
division, 299-301; sources of, 301; 
mode of compilation, 301-2; method 
of quoting, 302; legal authority of, 
302-4; history of, 304; critical edi
tions of, 305

Decretists, 281, defined, 326 f
Decretum of Gelasius, 179
Decretum Gratiani: origin, 273; author, 

273; place and time, 275; title, 276; 
division and matter, 276 f; later addi
tions to, 277 f; authors of arrange
ment of matter in, 278 f; method of 
citing, 279 f; sources sf, 280 f; su
periority of, (2*81  f; history and in
fluence of, 282 f; method of lecturing 
on, 283; literature of, 283; errors of, 
284; corrections of, 285 f; editions 
of, 286 f; authority of, 287 f

Delegation for assistance at marriage, 
762 ff, 845, footnote 6

Deus Scientiarum Dominus, Constitu
tion of Pius XI, 59

Dicasteries through which Holy See 
issues decrees, 74-80

Dicta Brocardica, 253, 284
Dictionaries of Canon Law, 321, 380 f 
Didache (Doctrine of Twelve Apostles): 

title, author, place and time, 183 f; 
contents, 184

Didascalia Aethiopica, 189 f
Didascalia Apostolorum: author, place 

and time, 185; canonical or juridic 
authority, 185

Didascalia Arabica, 189 f
Dionysio-Uadriana, Collectio, 216
Dispensation: defined, 829; in Roman 

law, 828 f; early instances of, 829; 
division of, 831; method of petition, 
832 f; subject of, 834; author of, 
834 f; by delegation, 835; power of 
Roman Pontiff, 836; power of Or
dinaries, 837; from diocesan laws, 
840; from Conciliar decrees, 840 f; 
m cases of doubt, 841; power of pas
tors, 842 ff, 855; power of Religious 
Superiors, 847; just and reasonable 
cause required, 852 ff; strict inter
pretation of, 852 ff; cessation of, 859

Disqualifying laws, 558
Dissimulation, 830 f
Doctors: sources of canon law, 110,620, 

623

Domicile and quasi-domicile, 574; of 
equal importance when there is ques
tion of safeguarding one *s  rights, 
575; and matrimonial causes, 575 ff; 
how lost, 576

Dottrina Breve of St. Robert Bellarmine, 
365

Doubt: defined, 584f; of law and of 
fact, 585; objective and subjective, 
585 f; and nullifying and disqualify
ing laws, 586 ff; interpretation of 
doubtful law, 602 f; and meaning of 
words, 620; and revocation of law, 
632; and interpretation of rescripts, 
738 f; and interpretation of privi
leges, 801

Dubium facti, in, definition of, 584 ff 
Dubium juris, in, definition of, 584 ff 
Duelling (Mensuren), irregularity in

curred, 512; decision of S. Congrega
tion of Council in 1925, 513

E
Easter: celebration of, 137
Easter Controversy, 641; both sides 

appealed to custom, 641
Easter Precept: fulfilment in one’s own 

rite, 459; and Orientals, 459 ff; age 
required for obligation, 570 f

Ecclesiastical Review, translation of the 
Providentissima, 441

Edicts, 89
Edition, Leipsic, of Corpus luris 

Canonici, 287
Encyclicals, 84 f
Ephesus, Council of, 155
Ephesus, Robber-Council of, 146, 155 
Epieikeia (Epiky), 15, 615 f; no place 

in invalidating laws, 592; distinguished 
from dispensation, 830

Epistolae, 84, 94
Equity, justice and, 12-17; decrees of 

Roman Congregations often founded 
on, 17, 623

Error: and observance of law, 590 f; in 
rescripts, 716; decision regarding, left 
to Ordinary, 732; in name, 728 f; in 
execution of rescripts, 766 f

Espousals, Code has no retroactive force 
regarding, 481

Eucharist: privilege of reserving, in re
ligious houses, 482; immemorial cus
tom of reserving, 490, 792, 663

Eucharistic Congresses: privilege of 
midnight Mass, 677

Excommunicates: subjection to church 
laws, 564 ff; and exercises of juris
diction, 824
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Execution of rescripts: time of, 706 f; 
and truth of petition, 713; without 
executor, 740; when to be performed, 
744; and powers of executor, 749 ff; 
form of, in external forum, 755 f; 
and subdelegation of, 757 ff; by exe
cutor’s successor, 764 f; error in, 764

Exemption from observance of law, 539 
Exequatur, and Lateran Treaty, 700 
Extra Corpus Iuris, 781
Extravagantes: of John XXII, 316;

Communes, 316 f

F
Faculties: defined, 90; validity of, 

granted before Code, 484; and con
fessions during maritime journey, 
604 f; habitual, 795 ff; Quinquennial. 
90, 764-797, 820, 841; cumulation of. 
857

Faith, Profession of: see Profession of 
Faith

False Decretals: origin, preface and 
three-fold division, 239-41; falsity of. 
241-44; time and place of origin, 244; 
author of, 244-46; object and aim, 
246; influence upon the development 
of canon law, 247-8

Fatalia legis: defined, 692; and filing of 
recourse, 693

Fathers of Church, as source of eccles
iastical law, 109 f

Feasts of precept, reply of Holy See 
on, 509

Fiction, legal: defined by Alciati, 535; 
when admissible, 536; interpretation. 
536

Finis legis, definition of, 611 f
Florence, Council of, 169
Font, Baptismal, blessing of, 465
Forma Commissoria and Forma Gratiosa, 

698, 707, 712 f, 733 f, 756
Formulae: collections of, 232 ff 
Formularies, 232
Forum, Mixed: cases which pertain to, 

120; norm to be followed in, 120

G
Gallicanism, 73
Gallicans, and Council of Pisa, 152 
Glagolitic language, 446, footnote 1 
Glossaries, 380 f
Glossarists: list of, 327-336; contribu

tion of, 327; defects of, 327
Glosses, defined, 260
Gratian ’s Decree: see Decretum Gratiani 
Greek Church: see Church, Oriental

Greek Collections: Four Epochs of 
194 f; chronological, 195 ff; syste
matic, 199 f; Nomocanons, 200 f- 
and Pho tins, 202 f ’

Greek Schism, 2-02 f

H
Halle, Collection of, 293
Heretics: subjection to Church laws 

564; and rescripts, 703 f *
History: Internal and External of 

canon law, 131
History of Canon Law, definition of 

131; writers of, 388 f ’
Holydays of Obligation: see Feasts of

Precept
Holy See: as source of canon law, 74- 

Offices of, 75; Tribunals of/ 76- 
Dicasteries of, 77 ff; Acts of, 80 ff’ 
517 ff; forms of Acts of, 91 ff; as 
source of particular law, Iliff; au
thority of, 77 ff

Honesty, Public, decision of Code Com
mission, 712, footnote 1

Hour, computation of in canon law, 
676 ff

Humanism, 346, 350, 383
Human law, and internal acts, 525 ff

I
Ignorance: defined, 590; as to crime, 

594; vincible, invincible, 591; af
fected, crass, supine, 591; does not 
excuse from invalidating or disqualify
ing laws, 591 ff; in canon law, not 
presumed generally, 593; in Roman 
law and modern civil law, 595

Immortale Dei, Encyclical of Leo XIII, 
and science of Public Ecclesiastical 
Law, 532, footnote 3

Impediment of sacred ordination: mili
tary service, 605; heretical parentage, 
605 f

Impediments, matrimonial: in Oriental 
Churches, 451 ff; and Code, 481; and 
infidels, 569 f

Impotence, impediment, and triennale 
experimentum, 119

Index of Prohibited Bools, 366
Indulgences: for dying, 483;’ time of 

gaining, 673
Indults: defined, 477; conditions re

quired for their retention, 477 n; 
some revoked by Code. 481 f; men
tion of, when required, 841; remain in 
force, unless expressly revoked, 4771 

Indults granted by the Holy See, 477 tr 
Industria personae, explanation of, 7oU 

797
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Infinita Dei Misericordiae, Constitution 

of Pius XI, 672
Institutiones, 5; of Lancelotti, 6; of 

Devoti, 6; writers of,.396 f, 400
Instructions, 87; on presumed death, 815 
Interpretation: of laws, by Holy See, 

77-80; of Council of Trent, restricted 
to Holy See, 363 f, 601; of Code of 
Canon Law, 433 f; of law in general, 
598 f; strict, of dispensation, 857 

Introductions: school of, 3; books of, 
4 ff; writers of, 387, 392, 396 f; 
399 f

Invalidating laws, 558
Irregularity, arising from duelling 

(Mensuren), 512 f; ignorance of, does 
not excuse, 592; absolution from, 848

Itala or Prisca 213
Italy, and Lateran Treaty, 700, foot

note 10
J

Josephinism, 73
Jurisdiction of Roman Pontiff, 70-73; 

errors concerning, 73; particularly in 
first ages of Church, 135-147; and 
later, 147 f

Jurisprudence, source of law, 109
Jus: etymology of, 8; essential concept 

of, 10; school of Positive Law’, school 
of Natural Law*,  regarding origin of, 
18-29; division of, 30-32

Jus Apostolicum (Apostolic Law’), 
source of canon law, 67; where con
tained, 69

Jus canonicium: see Law, Canon
Jus civile: see Law, Civil
Jus consuetudinarium: see Custom
Jus divinum: see Law, Divine
Jus gentium: see Law of Nations
Jus Germanicum: see Law, Germanic
Jus Internationale: see Law, Inter

national
Jus liturgicum: see Law, Liturgical
Jus nationale: see Law, National Eccles

iastical
Jus naturale: see Law, Natural
Jus orientale: see Law of Oriental 

Church
Jus Papirianum, 640
Jus particulare: see Law, Particular 
Jus positivum : see Law, Positive 
Jus publicum et privatum: see Law, 

Public and Private
Jus quaesitum, defined, 475; not dis

turbed by Code, 476, 555; and re
scripts, 728

Jus Romanum: see Law, Roman
Jus singulare, defined by Paulus. 778

S14, footnote 8

Jus suppletorium, 61
Jus traditum (Tradition), 101 ff. 
Justice, concept of, 12; and Equity, 12 
Jus vetus, meaning of, in Canon 6, 502

L
Lacunae, in legislation, method of sup

plying, 620 ff
Laity, consent of, not required for es

tablishing Church laws, 645 f
Language, distinguishing rule for rites, 

444
Lapsi, 137, footnote 10; recourse of St. 

Cyprian, regarding, 145; synods at 
Carthage, regarding, 174; Penitential 
Canons, regarding, 226

Lateran, Councils of: First, 161; Second, 
162; Third, 163; Fourth, 164; Fifth, 
170

Lateran Treaty, 702, footnote 10
Law: definitions of, 521; elements of, 

522 ff; division of, 530 ff; author of, 
532 f; obligation of, 534, 536 ff; con
flict of, 535, 538, 540; fiction of, 
535 f; exemption from, 539 f; pro
mulgation of, 541 f; mode of, 548; 
territorial and personal, 544 ff; 
vacatio, 553; regards the future, 
553 ff; invalidating and disqualify
ing, 557 ff; subject of ecclesiastical, 
562 ff; force of general, 572; force 
of territorial, 573; binding force on 
legislator, 576 ff; binding force of 
doubtful, 584 ff; ignorance of, 590 ff; 
interpretation of, 597-615; against a 
common danger, 625 ff; cessation of, 
627 ff; revocation, 629-633

Law, Apostolic, source of canon law, 
67-70

Law, Canon: various terms designating, 
40-43; definition of, 43; principal 
divisions of, 43-45; as science, 45; 
sciences cognate to, 46; relation with 
Roman lawr, 47-51: relation with Ger
manic law, 51-54: excellence of, 54- 
56; method of teaching and studying, 
56-59; sources of, 60-62; and natural 
law, 63-4; and divine law, in Old 
Testament, 65-6; in New Testament, 
67; human-ecclesiastical, 67-70; Su
preme Pontiff as source of, 70-73; 
Apostolic See as source of, 74; and 
Councils, 96-100; and unwritten law, 
100-114; national ecclesiastical law, 
115-118; and civil law’, 118-127

Law, Civil: defined, 36; modern codes 
of, 40; suplementary source of pre
Code law’, 118 ff, 123; and canon law’, 
118 ff; after Code. 125 f, 624 f
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Law, Divine, 32-33; source of canon 
law, 65-67; and Canon 6, 508

Law, Eternal, source of positive law, 
25-28

Law, Germanic, relation to canon law, 
51-54

Law, Human-Ecclesiastical, sources of, 
67 ff

Law, International, 36
Law, Liturgical, excluded by Code, 

461 ff; unless expressly changed, 463; 
reckoning of time in, 672

Law, Mosaic, 32
Law, National Ecclesiastical, 115 f, 118 
Law, Natural: defined, 22; proofs of 

existence of, 23-25; foundation of 
human law, 26; subject of, 30; 
Ulpian defines, 31; as source of canon 
law, 63 f; as -source of unwritten 
law, 100

Law of Guarantees, 700
Law of Nations (Jus gentium): de

finition, 34; meaning of, among 
Romans, 33; among canonists, 34; 
St. Thomas on, 35; distinguished 
from natural law, 36; influence of 
Church on, 26'6 f

Law of Oriental Church, safeguarded 
by Code, 449; specimens of, 450; re
lation to law of Code, 453 ff; sources 
of, see Greek Collections

Law, Particular, sources of, 111 ff
Law, Positive: defined, 30; subject of, 

32; division of, 32
Law, Public and Private, 44
Law, Roman: sources of, 36 ff; relation 

to canon law, 47 ff, 123; universality 
and majesty of, 116 ff; at University 
of Bologna, 265, 271

Laws contained implicitly in Code, 507 
Laws contrary to Code, 508 ff
Laws, Penal: if not mentioned, abol

ished by Code, 505, 555; strict inter
pretation, 615 ff

Law, The School of Natural, 22
Law, The School of Positive, 18 
Lectors, 281
Legislation, Matrimonial, first collec

tions of, 233
Legists, 281
Lex Romana canonice compta, 235 
Libellus Supplex, language of, 835 
Liber Diurnus RR. Pontificum, 232 f 
Liber Septimus, 369
Libellus Supplex, language of, 833 

for, 309; compilers of, 309; title and 
Liber Sextus of Boniface VIII: reason 

for, 309; compilers of, 309; titles and 
arrangement of, 310; and the Gre

gorian Collection, 310; authority of 
310-11; manner of citing, 311; his-,’ 
tory of, 312; editions of, 312 

Lithuanian Concordat, 472
Liturgical books approved by Latin 

Church, 461 f . *
Litterae Apostolicae, 83; Encyclicae, 84 f 
Litterae Pontificiae: see Epistolae

M

Magdeburg Centuriators, 242
Magisterium, and Ecumenical Councils 

98 ’
Mare Magnum, 376
Mandata, 91
Marriages: investigation of Free State 

88, footnote, 60; contracted before’ 
Code, 481

Mass stipends for second or third Mass 
on All Souls’ Day, 510; stipends for, 
transfer of, 510; permission for ex
tern priests to celebrate, 511; reduc
tion of obligations of, 606; celebration 
of, in open air, 614; celebration of, 
in private house, 618 f

Mens legislatoris, definition of, 612 f 
Mensuren: see Duelling 
Mixed Forum, cases of, 120 
Modernism, precepts against, remain in 

force, 510
Month, reckoning of, in canon law,674 f 
Motu-Proprio, 82; meaning of term, in 

rescripts, 724 ff
N

Name, error of, in rescripts, 728 f; of 
Vicars and Prefects Apostolic in 
Canon of the Mass, 465

Nationalism, exaggerated, opposed by 
Church, 116 f

Nicaea, Councils of: First, 153; Second, 
159

Nobilissima Gallorum Gens, Encyclical 
of Leo XIII, 532

Nomocanons, 200-202
Norms for supplying law, 620 ff

O

Oath, against Modernism, 83 
Obreption, in rescripts, 716 f, 725 
Observance, source of canon law, 104 
Oecumenical Councils: see Councils 
Office, Parochial, origin of, 842 f 
Offices of Roman Curia, 75
Officialis, appointment of, necessary, 105 
Option, of benefices, 481 f
Oracula vivae vocis, 91, 95, 826 
Ordinals, Roman, 231 f
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Ordinary: who are included in term, 
587, 722; approbation of, required 
for petitions to Holy See, 699; and 
concession of favors, 722 f; and exe
cution of rescripts, 740 ff; dispensa
tory power of, 837 f

Ordines Romani. 231 f
Oriental (or Greek) Collections, 192-204

P

Paleae, in Decretum, 277
Parentage, heretical, impediment to 

Orders, 605 f
Parish, origin of, 842
Passages, parallel, in Code, 611
Pastor: defined, 842; recourse on re

moval, 693; cannot delegate jurisdic
tion for confessions, 757 f; power of 
dispensing from ecclesiastical laws, 
845 If; habitual faculties of, 846 S

Pauperes, definition of, in canon law, 
768 f

Penitentiary, Sacred, dispensations of, 
in internal forum, 720 f

Peregrini, and observance of law, 578 ff 
Periodicals, list of, on canon law, 381 
Perpetuity of privileges, 805 
Person, meaning of, in canon law, 607 
Pisa, Council of, 152 f 
Placet, regium, 651, 699 
Polycarpus, 255
Pontiff, Boman: as source of canon law, 

70; jurisdiction of, 70; in first ages 
of Church, 135-147; and divine law, 
588; dispensatory power of, 831 f

Positive Law, school of, 18; theory of 
State worship, 19; theory of Social 
Contract, 20; and Historical School, 21 

Possession, centenary or immemorial, 
790 f

Precept: defined, 634; how imposed, 
635; cessation of, 635 f; Paschal, 
obligation on children, 570 f

Precepts, 91
Pre-Code and Code legislation com

pared, 513 f
Preference, in conflicting rescripts, 732 ff 
Prelates, postulate Code, 417
Prelates, sources of particular law, 114 
Prescriptions: defined, 651; time re

quired for, 556, 651 f; and privileges, 
789 ff

Presumption: defined, 625; division of, 
628; and privilege, 791

Primacy, of Roman Pontiff, 135 ff 
Prisca: see Itala
Privilege: preliminary notions of,777ff; 

in canon law, 779 ff; private law, 

780; list of, in Code, 781; division 
of, 781 ff; revocation of many, by 
Council of Trent, 783; by Code, 783 f; 
acquisition of, 785 ff; communication 
of, 786, footnote 2, 787, 792 ff; habi
tual faculties regarded as, 795 ff; in
terpretation of, 800 f; interpretation 
of doubtful, 801 ff; use of, 804 fj 
perpetuity of, 805 f; revocation of, 
806 ff; cessation of, 808 ff; character 
of personal, 814 f; cessation of real, 
of local, 816 f; how affected by non
use, 817 f; by change of circum
stances, 819 ff; abuse of, 823 ff; use 
of oral, 826 f

Privileges contained in Code, 781 
Privileges granted by the Holy See, 

477 ff
Profession of Faith, Tridentine, 365, 

429 ff
Profession, Religious, at moment of 

death, 689
Promulgandi, Constitution of Pius X, 

550
Promulgation: of Code of Canon 'Law, 

422 f; of law, 541 f; of laws of the 
Holy See, 548 ff; of episcopal laws, 
552; of conciliar laws, 552

Protestantism: diffusion of, 345; 
sources of law in, 351

Providentissima, 440; English transla
tion of, 441 ff

Pseudo-Apostolic Collection, 182 
Pseudo-Isidorian Collection, 239-248 
Purpose of law: 537; defined, 611 f;

and cessation of, 627 f
Q

Quadripartita Collectio, 223 
Quasi-domicile: see Domicile 
Quas Vestro, Brief of Gregory XVI, 

and mixed marriages, 831
Quesnelliana Collectio, 221 
Quinisextum Concilium, 151 
Quinque Compilationes Antiquae, 291 
Quinquennial Faculties, can be sub

delegated, 764
R

Rebaptism, 138 f, 174
Reformers, within church, 344 f 
Regesta RR. Pontificum, 376 
Regium Placitum, definition of, 650, 

footnote 3; and execution of rescripts, 
699; and Lateran Treaty, 700, foot
note 10

Regulae Concellariae: defined, 322; 
division, 322; origin, 322 f; promul
gation of, 323 f; force of, 324
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Regulae Iuris, of Gregory IX, 300; of 
Boniface VIII, 311

Religious; approbation of, for confes
sions, 495; dismissal of. and old law, 
556; prohibitions of Canon, 640; re
garding secularized, 556

Renunciation of privileges, 811 f 
Reprobation of customs, 486 ff, 653 ff 
Rescripts: described, 89, 94; origin of, 

695 f; in Roman law, 696; earliest 
examples of, in canon law, 697; 
division of, 697 ff; who can receive, 
701 ff; without consent of recipient, 
704 ff; when effective, 706 f; condi
tions in, 708 ff; requirements for 
validity of, 710 ff; errors in, 728 ff; 
conflict in, 732 ff; interpretation of. 
735 ff; mode of execution of, 739 ff; 
time of execution of, 743 ff; form of, 
755 f; delegation of execution, 757 ff; 
execution of, by successor, 764 f; 
taxes for, 767 ff; cessation of, 770; 
revocation of, 770 ff

Reservation of dignities, by Holy See, 
606

Revocation: of laws, 632f; of privi
leges and indults, in Code, 479 f

Right, definition of, 11
Rights, acquired: see Jus quaesitum 
Ring of the Fisherman, The, 83, foot

note 47
Rites, Oriental, and Code, .444 ff; in 

North America, 446; Paschal Precept, 
459 f; transfer from, 456

Romanos Pontifices, Const, of Leo XIII, 
112, 600

Romanus Pontifex, Constitution, 95 
Rota, Sacred Roman 380; decisions of, 

380

S

Sacramentaries: Leonine, 230; Gelasian, 
231; Gregorian, 231

Sacred Congregations, power of, 77-80; 
decrees of, 378 ff

Sacred Scriptures, translations of, 606 
Sanction, Pragmatic, condemned by V 

Lateran Council, 170; defined, 695 
Sardica, Council of, 149 f, 176; canons 

of, 211
Sapienti Consilio, Constitution of Pius 

X, 516
Schismatics: subjection to Church laws, 

564 ff; and rescripts, 703 f
Science of Canon Law: defined, 45; 

cognate sciences, 46; excellence of, 
54; method of teaching and studying, 
56-59; in First Epoch, 258-264; in

Second Epoch, 265-272, how formed 
in Second Epoch, 325; in Third 
Epoch, 388 ff

Secretariate of State, 75
Seminaries and Universities, S. Congre

gation of, on method of teaching 
Code, 57-8; on examinations for de
grees in canon law, 58

Service, Military, impediment to Orders, 
605

Signatura, Apostolic, 76
Signification of terms, 300, 608 ff, 735 
Sojourners: see Peregrini
Sources of Canon Law: see Laiv, Canon 
Sources of law among Protestants, 351 ff 
Statuta Ecclesiae Antiqua, 222 
Statutes, 89
Stipends, Mass: see Mass
Stylus Curiae*,  described, 105; stability 

of, 106; force of, 107; norm for sup
plying law, 623; rescripts, 714 ff

Subdelegation, in execution of rescripts, 
758 ff

Subreption, 714 f
Supplet Ecclesia, 589
Synod, Diocesan, 97

T

Tametsi, Decree, 362 f
Taxes: for exploratio voluntatis, 494; 

for execution of rescripts, 767, of dis
pensations, 767 f; funeral, 768

Telegraph and Telephone, use of, in 
approaching Ordinary, 748

Tempus Continuum, definition of, 686, 
691

Tempus Utile, defined, 690; cannot be 
presumed, 692

Testament: Old and New, as source of 
canon law, 65-69

Time: defined by Aristotle, 664; ap
parent, 666; mean, 666; sidereal, 667; 
standard, 667; civil reckoning of, 
669 ff; reckoning of, in canon law, 
672 ff; reckoning of, in celebration 
of Mass, 677; in recitation of Divine 
Office, 678; in receiving Holy Com
munion, 678; in observance of laws of 
fast and abstinence, 678; legal (Day
light Saving), 680 f; reckoning of, 
for novitiate, 682

Toleration: defined, 833; and mixed 
marriages, 829, footnote 6

Tradition, source of canon law, 101; 
classification and authority of, 102; 
witnesses and sources of, 103

Treaty, Lateran, 700, footnote 10 
Tribunals of Holy See, 76 f
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Trent, Council of: 171; bull of indiction 

and histories of, 356; three periods 
of, 358; collections of canons and de
crees of, 360; interpretation of canons 
of, 363; approbation of, 362; reli
gious restoration after, 364; and 
Orientals, 458; promulgated at Rome, 
only, 548; on age for Orders, 683: 
on dispensations, 711, 853 f; and re
scripts, 715

Trullo, Council in (Quinisext.), 151, 197

U

University: 268-271; Bologna, 271, 283, 
326; Dillingen, Ingolstadt, 394; 
Catholic, of Amercia, 408; S. Apol
linare, 57, 408; professors of, 410 f; 
Sorbonne, 270; Pavia, 271; decline of, 
350

Universities, Cooperation of, in Code, 
421

V
Vacatio legis, 553
Vagi, obligation of, in observance of 

law, 582; pastor of. 582
Vatican Council, 171 f
Veritas precum, 710 f
Vicar General: extent of jurisdiction, 

114, footnote 11; delegation of, 533, 
footnote 5; in execution of rescripts, 
764 ff; habitual faculties of, 798

Vienne, Council of, 167 f
Vulgate, 366

W
Witnesses, and proof of rescript, 827
Week, reckoning of, 674 f, 685

Y
Year, reckoning of, 675
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